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VIRGINIA-POOAHONTAS     COAL     00.     T. 

Mcdowell  county  court  et  au 

(Supreme  Court  of  Appeals  of  West  Virginia. 
May  27,  1905.) 

PBOHIBin01l--COT71VTT  COUBT— I880B  OF  LlQ- 
UOB  LiCSMSB. 

A  writ  of  prohibition  doee  not  lie  to  pre- 
rent  a  coun^  court  from  granting  license  to 
sell  spirituous  liquors.  The  matter  being  non- 
judicial in  nature,  and  of  adminSstratrre  or 
police  regulation  in  nature,  prohibition  does  not 
lie  even  where  the  county  court  acts  beyond  its 
power. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  i  74.] 

(SyUabus  by  the  Court) 

Petition  by  the  Virginia-Pocahontas  Coal 
Company  for  a  writ  of  prohibition  to  the 
county  court  of  McDowell  county  and  others. 
Writ  denied. 

Bucker,  Anderson  St  Hughes  and  M.  P. 
Shawkey,  for  petitioner.  Hemdon  &  Smtth 
and  Sttother,  Taylor  &  Strother,  for  respond- 
ents. 

BRANNON,  P.  George  French  Strother 
filed  a  petition  before  the  county  court  of 
McDowell  county  for  leave  to  obtain  a 
license  to  sell  spirituous  liquors.  A  special 
term  of  the  court  was  called  for  8th  May, 
1905,  to  consider .  applications  for  leave  to 
obtain  liquor  license,  and  the  Virginia-Poca- 
hontas Coal  Company  asks  this  court  to 
award  a  writ  of  prohibition  to  prohibit  the 
county  court  from  acting  on  said  petition. 

The  theory  upon  which  the  coal  company 
would  rest  its  call  for  the  writ  of  prohibition 
Is  that  chapter  36,  p.  359,  Acts  1905,  in  its 
amendment  and  re-enactment  of  chapter  32 
of  the  Code  of  1899,  after  making  provisions 
for  filing  petitions  to  obtain  license  to  sell 
liquor,  makes  section  13  of  chapter  32  say 
that  '*the  court  shall  hear  the  petitions  at  a 
regular  or  special  term  called  for  that  pur- 
pose on  the  first  Monday  of  April  of  each 
year,"  and  the  claim  is  that  the  county 
court  can  act  only  at  a  term  held  on  the 
first  Monday  In  April,  and  not  at  any  other 
time,  and,  as  the  first  Monday  in  April  had 
passed,  no  action  could  be  had  on  such  peti- 

51  S.B.— 1 


tlon  on  the  8th  day  of  May,  and  thus  the 
county  court  would  have  no  Jurisdiction  to 
then  consider  such  petition  for  license.  We 
do  not  pass  on  this  question,  because  we  are 
without  Jurisdiction  to  do  so,  and  any  ex- 
pression which  we  might  make  on  the  point 
would  be  mere  obiter  opinion,  and  this  for 
the  reason  that  prohibition  does  not  lie  to 
prohibit  a  county  court  from  granting  leave 
to  obtain  liquor  license.  Town  of  Hawk's 
Nest  V.  County  Court,  55  W.  Va.  689,  48  S.  B. 
205;  Yeager,  ex  parte,  11  Grat  655;  French 
Y.  Noel,  22  Grat.  454.  We  think  the  matt^ 
is  of  administrative  or  police  regulation,  not 
Judicial,  and  not  the  subject  of  prohibition, 
whether  within  or  beyond  the  power  con- 
ferred. City  of  Benwood  v.  Wheeling  Co., 
53  W.  Va.  465,  44  S.  B.  271. 

We  note  that  said  new  section  18  gives  the 
county  court  pure  discretion  to  ''grant  or 
refuse  the  licenses  applied  for."  In  view  of 
the  construction  given  by  the  cases  cited  of 
former  statutes  touching  the  power  of  the 
county  court  in  such  matters,  which  were 
held  to  Test  absolute  discretion  in  tlie  county 
court,  and  of  the  words  of  the  new  section 
expressly  giylng  such  wide  discretion,  we 
do  not  think  a  prohibition  lies  for  any  cause 
to  prevent  Its  action.  It  must  consider  an 
application,  but  may  grant  or  refuse  it  Its 
pure  discretion  to  grant  or  refuse  license 
cannot  be  controlled  by  prohibition.  Welch 
V.  County  Court,  29  W.  Va.  63,  1  S.  B.  337. 
Section  13  further  provides:  'The  said  coun- 
ty court  shall  hear  any  petition  of  residents 
of  the  county,  in  addition  to  that  of  the  ap- 
plicant, in  favor  of,  and  any  remonstrance 
against,  the  application  for  such  license,  and 
In  all  cases  shall  refuse  the  same  whenever 
in  the  opinion  of  said  court  (having  due  re- 
gard to  the  number  and  character  of  the  pe- 
titioners for  and  against  such  application) 
such  license  Is  not  necessary  or  that  the  ap- 
plicant Is  not  a  fit  person  to  whom  such 
license  should  be  granted."  It  may  be,  but 
we  do  not  say,  as  the  case  does  not  Involve 
the  question,  that  some  remedy  might  exist 
to  protestants  against  such  license  where  it 
appears  that  a  county  court  has  granted  li- 
cense in  a  case  where  It  Is  "not  necessary" 
or  "the  applicant  is  not  a  fit  person,"  on  the 
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theory  that  tbe  section,  after  gtving  t>ower  to 
''grant  or  refuse,"  limits  this  discretion  so 
far  as  that  the  section  commands  the  court 
to  make  refusal  In  those  two  casea 


(58  W.  Va.  88) 

STAFFORD  T.    MINGO   COUNTY   COURT 
et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
May  27,  1005.) 

1.  Elections— Contest  —  Notice  —  Tebm    of 
Court. 

The  provision  of  section  8,  c.  6,  Code  1809, 
that  notice  of  a  contest  of  election  to  county 
office  shall  be  presented  to  the  '*first  term"  of 
the  county  court  after  notice  of  contest  is  de- 
livered to  the  contestee,  means  the  first  regular 
term,  not  a  special  term. 

2.  Same. 

The  provision  of  section  1,  c.  8»  Code  1809. 
that  notice  of  contest  for  a  county  office  shall 
be  given  within  10  days  after  the  result  of  an 
election  has  been  declared,  means  the  last  legal 
binding  declaration  of  result,  where  there  have 
been  two  declarations,  one  irregular. 
8.  Same— Continuance. 

The  provision  of  section  8,  c.  8,  Code  1809, 
that  a  pending  contest  for  a  county  office  shall 
not  be  continued  more  than  three  months  after 
the  election,  applies  only  to  a  contest  actually 
pending,  and  does  not  apply  to  or  limit  the 
time  for  giving  or  filing  notice  of  contest 
4.  Same  — Countt    Court    Commissioner  — 

quai.ification. 
.  A'  commissioner  of  a  county  court  ia  com- 
petent to  act  in  a  contest  for  a  county  office 
in  that  court,  though  there  is  pending  between 
him  and  another  person  a  contest  for  his  office, 
involving  the  same  matters  of  law  or  fact  in 
such  contest  between  others  for  another  county 
office. 

(Syllabus  by  the  Court) 

Petition  by  John  L.  Stafford  for  a  writ 
of  mandamna  to  the  county  court  of  Mingo 
county  and  others.  Peremptory  writ  award- 
ed. 

See  48  8.  B.  835;  49  S.  B.  864. 

Stokes  &  Bronson  and  Brown  &  Campbell, 
for  petitioner.  Mollohan,  McClintic  &  Math- 
ews, S.  U.  6.  Rhodes,  and  Sheppard  &  Goody- 
koontz,  for  respondents. 

BRANNON,  P.  John  L.  Stafford  and  John 
A.  Sheppard  were  candidates  at  the  election 
8th  November,  1904,  for  the  office  of  prose- 
cuting attorney  of  Mingo  county.  A  count 
by  the  canvassers  of  the  returns  of  the  elec- 
tion showed  that  Stafford  had  been  elected, 
and  he  was  so  declared.  A  recount  was  de- 
manded by  Sheppard.  Pending  the  recount, 
Stafford  instituted  a  proceeding  in  the  Su- 
preme Court  affecting  such  recount,  and 
this  court  awarded  a  mandamus  directing 
the  board  of  canvassers  as  to  the  manner 
and  procedure  of  such  recount;  commanding 
them  to  reconvene  and  recount  the  vote  for 
said  office  under  principles  signified  by  this 
court  in  its  opinion,  as  will  appear  from  a 
report  of  the  case  of  Stafford  v.  Board  of 

Canvassers,  49  S.   B.  641,  67  W.  Va.  . 

Pursuant  to  the  mandate  of  the  Supreme 


Court,  the  canvassers  met  and  proceeded 
with  the  recount;  and  on  the  2d  day  of  Feb- 
ruary, 1006,  the  canvassers  found  and  de- 
clared that  Sheppard  had  been  elected.  On 
the  10th  day  of  February,  1005,  Stafford 
served  a  notice  upon  Sheppard  that  he  would 
contest  his  election,  and  file  the  notice  with 
the  county  court  at  its  next  term.  On  the 
24th  day  of  February  the  county  court  met  in 
regular  session,  and  Stafford  presented  to  It 
the  said  notice  of  contest,  and  asked  that  it 
be  filed  and  the  proceedings  docketed  in 
said  county  court,  but  the  court  refused  to 
entertain  or  docket  the  notice;  and  later 
Stafford  asked  this  court  to  award  a  manda- 
mus to  compel  the  county  court  and  its  mem- 
bers to  allow  said  notice  of  contest  to  be 
filed,  and  to  docket  the  contest  proceeding, 
and  hear  and  determine  the  same. 

One  question  In  this  case  is  this:  After 
the  notice  of  contest  had  been  served  a  spe- 
cial term  of  the  county  court  was  held.  Its 
call  did  not  include  this  contested  election 
case  as  a  matter  for  its  action,  and  the 
notice  of  contest  was  not  presented  at  that 
special  term,  but  it  was  presented  at  the  next 
regular  term.  It  Is  said  that  the  county 
court  was  Justified  in  refusing  to  docket  the 
case  on  the  ground  that  the  notice  was  not 
presented  to  the  county  court  at  its  first 
term  after  declaration  of  the  result  of  the 
election,  since  Code  1899,  c.  6,  S  8,  says: 
"Notice  of  contest  shall  be  presented  to  the 
county  court  at  its  first  term  after  the  same 
is  delivered  to  the  person  whose  election  is 
contested  •  •  •  and  the  same  shall  be 
docketed  for  trial  at  that  court"  This  pre- 
sents the  question  whether  a  special  term 
of  the  court  is  the  first  term  after  service  of 
notice  of  contest  under  this  statute.  We 
think  it  is  not  *'When  a  statute  speaks  of 
terms,  the  terms  fixed  by  law  are  meant  not 
special  terms  appointed  by  the  court." 
Tompkins  v.  Clackamas,  11  Or.  366;  Smith 
V.  Cutler,  10  Wend.  691,  25  Am.  Dec.  580. 
We  think  that,  as  a  general  rule,  when  a 
statute  requires  a  thing  to  be  done  at  a  term 
of  court,  it  means  a  regular  term.  This  is, 
and  ought  to  be,  the  rule,  unless  something 
in  the  statute  calls  for  another  meaning. 
We  should  not  incline  to  ft  construction 
which  would  defeat  the  contestant  from  hav- 
ing  a  hearing.  But  outside  of  that  consid- 
eration, we  say  that  the  times  of  regular 
terms  are  known  to  the  people,  while  special 
terms  have  no  regularity;  sitting  only  when 
called  for  particular  business  specified  in 
the  call.  No  other  business  than  that  speci- 
fied in  the  call  can  be  acted  on  at  a  special 
term.  Hamilton  v.  County  Court  38  W.  Va, 
71, 18  S.  E.  8.  The  notice  of  a  special  term  is 
of  limited  publication — only  posted  at  the 
courthouse  door  perhaps  for  the  short  term 
of  only  two  days.  Few  persons  know  of  such 
session,  and  it  would  be  a  harsh  construction 
of  the  statute  to  say  that  "first  term"  means 
a  special  term  not  known  to  the  community 
at  large.    Such  a  construction  would  be  hurt- 
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fu],  and  often  defeat  Just  rights  and  work 
surprise  and  wrong. 

In  support  of  the  claim  that  the  notice  was 
presented  to  the  county  court  too  late,  it  is 
further  argued  that  Code  1899,  c.  6,  §  3,  con- 
tains the  language,  *The  hearing  may  be  con- 
tinned  from  time  to  time  by  the  court,  if  it 
be  shown  that  Justice  and  right  require  it, 
bnt  not  beyond  three  months  from  the  date 
of  election."  From  this  statute  it  is  argued 
that  more  than  three  months  had  passed 
from  the  election  to  the  day  when  the  notice 
of  contest  was  presented  to  the  county  court, 
and,  as  that  statute  contemplates  that  the 
contest  must  be  ended  within  three  months 
from  the  election,  It  follows  that  the  notice 
commencing  the  contest  cannot  be  filed  in 
the  court  after  three  months  from  the  elec- 
tion. To  this  we  reply:  (1)  That  language 
refers  to  a  contest  proceeding  already  dock- 
eted In  the  court  It  presupposes  that  a  no- 
tice of  contest  has  been  filed,  and  the  pro- 
ceeding on  the  court  docket,  and  it  is  design- 
ed to  forbid  delay  and  procrastination  in  the 
bearing  and  decision  of  the  case.  It  is  not 
designed  to  fix  a  time  for  the  commencement 
of  the  proceeding.  That  is  done  by  those 
other  provisions  of  the  statute,  fixing  the 
time  within  which  notice  must  be  served  by 
the  contestant  on  the  contestee,  and  fixing 
the  time  for  the  presentation  of  that  notice 
to  the  county  court  The  provision  Just 
quoted  has  no  relation  tp  the  commencement 
of  the  case — to  the  origination  of  the  case — 
but  only  to  its  continuance  as  a  pending  case 
after  it  had  been  once  brought  into  being. 
(2)  Though  it  is  not  involved  in  this  case,  is 
not  that  provision  forbidding  a  continuance 
beyond  three  months  only  directory?  True, 
the  language  is  prohibitory,  in  saying  that 
the  ease  shall  not  be  continued  beyond  three 
months,  but  I  doubt  gravely  whether  non- 
compliance with  it  would  work  a  discontinu- 
ance of  the  case.  I  should  hesitate  long  be- 
fore so  holding. 

Another  question  in  the  case  is  this:  Two 
of  the  members  of  the  county  court  were 
voted  for  at  the  same  election,  and  their 
election  was  contested  on  the  same  grounds 
involved  in  the  contest  between  Stafford  and 
Sheppard.  When  Stafford  presented  his  no- 
tice of  contest  and  asked  that  it  be  filed  and 
docketed,  Sheppard  objected.  It  is  urged, 
hi  Justification  of  the  refusal  of  the  court  to 
entertain  the  case,  that  two  of  the  commis- 
aioners  composing  the  court  were  interested. 
We  cannot  yield  to  the  contention  that  they 
were  so  related  to  the  case  that  they  could 
not  act  It  is  a  fixed  rule  that  an  interested 
Judge  may  pass  any  order  necessary  to  bring 
the  cause  before  the  tribunal,  where  nothing 
is  decided  controlling  the  case — mere  orders 
to  advance  the  cause  for  final  hearing.  Find- 
ley  T.  Smith,  42  W.  Va.  299.  26  S.  E.  370.  But 
it  is  said  that  these  commissioners  could  not 
pass  on  the  objection  made  to  the  filing  of 
the  notice  and  docketing  the  case,  because 
that  would  involve  questions  going  to  the 


right  to  Institute  the  case.  Well,  the  statute 
above  quoted  is  mandatory,  in  requiring  the 
docketing  of  the  case  so  as  to  bring  it  into  be- 
ing, and  surely  they  could  have  done  that 
The  notice  could  have  been  filed,  objection  to 
it  stated  on  the  record,  and  that  objection 
stand  for  future  decision.  I  do  not  see  but 
that  a  circuit  Judge,  though  interested,  could 
do  that  much.  That  would  not  decide  on  the 
objection  to  the  proceeding.  Surely  the  ac- 
tion of  a  circuit  Judge  in  simply  filing  a  pa- 
per, or  a  motion,  or  to  docket  a  case,  would 
not  render  his  action  irregular  or  void,  be- 
cause it  wonld  leave  the  whole  matter  open 
for  decision  by  a  competent  Judge.  Those 
commissioners  were  bound  to  docket  that  no- 
tice, so  as  to  bring  the  contest  proceeding 
into  being,  and  state  the  objection  made  by 
the  contestee,  or  enter  a  motion  to  quash  or 
dismiss.  They  were  bound  to  do  this  much. 
Certainly  the  accidental  circumstance  of  two 
commissioners  being  interested  would  not  de- 
ny Stafford  the  right  to  be  heard.  To  deny 
his  motion  to  docket  would  likely  have  de- 
feated any  chance  for  him  to  be  heard. 
Again,  the  Code  gives  him  a  right  to  an  ap- 
peal against  a  partial  Judgment  and  that 
would  be  defeated.  But  in  the  second  place, 
we  hold  that  those  two  commissioners  were 
bound  to  do  not  only  so  much  as  Just  indi- 
cated, but  to  decide  that  objection  to  tlie 
docketing  of  the  notice,  or  any  other  matter, 
and  the  full  merits  of  the  case,  from  the  ne- 
cessity of  the  particular  case.  The  C5onstitu- 
tion  (article  8,  S  24)  declares  that  the  coun- 
ty court  shall,  in  all  cases  of  contest  Judge 
of  the  election  of  all  county  ofiScers.  This 
makes  the  county  court  the  sole  Judge  of 
such  contests.  The  Constitution  (article  4,  f 
11)  says  that  the  Legislature  shall  prescribe 
the  manner  of  determining  contested  elec- 
tions; and  in  Code  1899,  c.  6,  the  Legislature 
has  given  sole  and  exclusive  Jurisdiction  to 
the  county  court  to  try  contested  elections 
for  county  offices,  and  it  could  not  have 
conunitted  it  to  othfer  hands  than  the  county 
court.  The  law  makes  no  provision  for  sub- 
stituting another  commissioner  in  place  of 
an  interested  one,  or  for  the  transfer  of  the 
case  to  another  tribunal,  or  any  other  mode 
of  hearing  when  a  commissioner  is  interested. 
If  those  commissioners  did  not  act  then  the 
contestant  was  denied  Justice,  and  that  high 
and  commanding,  and,  I  will  add,  sacred, 
provision  of  the  Constitution  (article  3,  §  17), 
would  be  violated,  reading:  "The  courts  of 
this  state  shall  be  open,  and  every  person, 
for  an  injury  done  to  him,  in  his  person,  prop- 
erty or  reputation  shall  have  remedy  by  due 
course  of  law;  and  Justice  shall  be  adminis- 
tered without  sale,  denial  or  delay."  These 
commissioners  had  to  act  from  the  very  ne- 
cessity of  the  case.  Nobody  else  could  act 
That  necessity  constitutes  an  exception  to 
the  general  rule  that  a  Judge  cannot  act  In 
his  own  case.  17  Am.  &  Bug.  Enc.  L.  (2d 
Ed.)  744.  Furthermore,  those  commissioners 
were  not  bo  interested  in  the  case  as  to  for- 
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bid  their  acting  in  it  They  were  interested 
110  farther  than  that  the  same  question  of 
law  was  common  to  this  contest  and  their 
own.  That  is  not  enough  to  disqualify  them. 
Coal  Co.  V.  Doolittle,  54  W.  Va.  210,  46  S.  R 
238,  which  holds  that,  in  order  to  disqualify, 
the  Interest  of  the  judge  must  be  in  the  sub- 
ject-matter of  the  cause,  and  not  merely  in 
the  legal  question  involTed  in  it  The  mere 
fact  that  the  same  facts  or  law  arise  in  two 
cases  will  not,  in  law,  prevent  a  judge  from 
acting,  because  the  decision  in  one  case  is  not 
res  judicata — either  conclusive  or  even  ad- 
missible in  the  other.  The  parties  are  not 
the  same.  Frequently  a  judge,  in  such  a 
case,  out  of  mere  delicacy  or  feeling  of  pro- 
priety within  his  own  breast,  declines  to  act; 
but  he  can  act — indeed,  may^be  comi>el]ed 
to  act  by  a  suitor.  But  more  clearly,  still, 
where  the  law  provides  no  one  else  to  try 
the  case,  we  cannot  excuse  these  commission- 
ers, and  defeat  a  citizen's  right  to  a  hearing 
of  Ills  cause  under  the  law  of  the  land. 

Another  question  in  the  case  is  this:  The 
Code  of  1899,  c.  6,  S  1,  says  that  any  one  con- 
testing an  election  of  a  county  officer  "shall, 
within  ten  days  after  the  result  of  the  elee* 
tlon  is  declared,  give  notice  in  writing  of 
such  intention."  It  is  said  in  this  case  that 
the  first  declaration  of  the  election  was  made 
long  before  the  notice  was  served — much 
more  than  10  days;  that  the  notice  could 
have  been  given  after  the  first  declaration; 
that  the  notice  which  was  presented  to  the 
court,  having  been  served  more  than  10  days 
after  the  first  declaration  of  result,  was  too 
late.  When,  under  the  mandate  of  this  court, 
the  county  court  reconvened  and  recounted 
the  vote  and  declared  the  result,  that  last 
declaration  was  the  effective  one.  It  super- 
seded the  first  The  first  was  then  as  if  it 
never  had  been  made.  If  we  accord  this  last 
declaration  any  force  at  all — and  we  must-^ 
that  force  must  be  full  force,  and  it  nullifies 
the  first  declaration  of  result  and  stands  it- 
self as  the  only  valid  declaration  of  the  re- 
sult; and  notice  of  contest  served  within  10 
days  after  that  declaration  is  valid. 

We  therefore  award  a  peremptory  manda- 
mus to  the  county  court,  requiring  it  to  file 
the  said  notice  of  contest  and  docket  the 
proceeding*  and  proceed  to  hear  and  deter- 
mine the  same  according  to  law. 

It  is  hardly  necessary  to  add  that  manda- 
mus lies  in  such  case.  Richardson  v.  Farrar, 
88  Va.  700,  15  S.  El  117;  Morris,  Ex  parte, 
11  Grat.  292;  Roberto  v.  Paul,  50  W.  Va.  528, 
40  S.  B.  470. 


(58  W.  Va.  44) 

Mckinley  t. 


LYNCH. 


(Supreme  Court  of  Appeals  of  West  Virginia. 
May  11,  1905.) 

1.  Partnership— TBUSTfiH-BENETici ABIES. 

All  the  effects  of  a  partnership  are  held  in 
trnst,  and  each  partner  is  a  trustee,  and  also 
a  cestui  que  trust — a  trustee  so  far  as  his  own 


duties  bind  him.  a  cestui  que  trost  so  far  a» 

duties  rest  on  his  copartners. 

2.  Save— Purchase  op  Partner's  Interest. 

Where,  in  a  partnership  for  procuring  op- 
tions on  coal  and  making  sale  thereof,  the  du- 
ties were  divided  between  the  partners,  two  of 
them  to  work  in  the  field  procuring  options,  and 
other  two  to  negotiate  for  the  sale  of  the  coaU 
the  partners  having  charge  of  the  correspond- 
ence relating  to  negotiations  for  the  sale  there- 
of, intending  to  purchase  the  interests  of  one  or 
both  of  the  partners  whose  duties  were  to  pro- 
cure options,  must  make  a  full,  clear,  and  frank 
disclosure  of  all  correspondence  and  negotia- 
tions concerning  such  proposed  sale ;  otherwise, 
the  purchase  of  such  partner's  interest  may  be 
avoided  by  him. 
8.  Same— Duties  of  Partners. 

It  is  the  duty  of  partners  towards  each 
other  to  refrain  from  all  concealment  in  the 
transaction  of  the  partnership  business.  If  a 
partner  be  guilty  of  any  such  concealment  and 
derive  a  benefit  therefrom,  he  will  be  treated  in 
equity  as  a  trustee  for  the  firm,  and  compelled 
to  account  to  his  copartner. 
(Syllabus  by  the  Court) 

Appeal  from  Oh-cnlt  Conrt,  Harrison 
CJonnty. 

Bill  by  George  O.  McKlnley  against  Peter 
I.  Lynch.  Decree  for  defendant.  Plaintiff 
appeals.    Reversed. 

E.  G.  Smith,  Davis  &  Davis,  Sperry  & 
Sperry,  and  B.  A,  Brannon,  for  appellant 
John  Bassel  and  O.  W.  Lynch,  for  appellee. 

McWHORTER,  J.  In  January,  1900, 
George  C.  McKlnley,  James  H.  Moore,  and 
G.  D.  Elliott  entered  into  a  verbal  contract 
of  partnership  to  option  and  sell  a  large  body 
of  coal  in  the  counties  of  Lewis,  Doddridge^ 
and  Harrison.  Said  McKlnley  and  Moore 
were  to  get  the  options,  and  said  Elliott  to 
find  a  purchaser  or  purchasers  of  the  coal 
so  optioned;  and  afterwards  Peter  L  Lynch 
was  taken  into  the  partnership  for  the  pur* 
pose  of  assisting  in  making  a  sale,  and  all 
negotiations  in  relation  to  the  sale  were  com- 
mitted to  the  said  Lynch  and  Elliott,  and 
placed  in  their  control.  On  the  Ist  day  of 
May,  1900,  the  said*  four  partners  entered 
into  an  agreement,  in  writing,  wherein  it 
was  agreed  that  the  said  Moore  and  McKln- 
ley had  secured  and  were  to  secure  certain 
options  on  coal  extending  from  near  Jarvis- 
vllle,  in  Harrison  county,  eastward  and  In- 
cluding Mineral  Point,  Goodhope,  and  other 
points  towards  West  Milford,  embracing 
about  7,000  acres  of  coal  or  coal  lands,  some 
of  which  options  were  taken  in  the  name  of 
Moore,  some  in  the  name  of  McKlnley,  and 
others  in  the  name  of  Moore  &  Co.,  or  Mc- 
Klnley &  Co.,  or  otherwise.  It  was  set  forth 
in  the  agreement  that  said  Moore  and  Mc- 
Klnley were  to  bear  the  expenses  incident  to 
the  taking  of  said  options,  and  said  Lynch 
and  Elliott  to  bear  all  the  expenses  incident 
to  securing  buyers  therefor,  "All  other  ex- 
penses  to  be  borne  by  the  parties  hereto, 
equally,"  and  the  surplus  remaining  after 
paying  for  said  coal  and  deducting  the  ex- 
penses, which  were  to  be  borne  equally  as 
aforesaid,  and  the  first  cost  of  said  coal  aa 
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Agreed  In  said  option,  or  the  profits  of  said 
ooal  field,  were  to  be  shared  equally  by  the 
parties  to  said  agreement,  and  each  was  to 
have  an  equal  one-fourth  in  such  surplus  or 
profits,  whether  said  coal  field  should  be  sold 
nnder  any  option  then  existing  thereon  or 
that  might  thereafter  exist  thereon,  or  wheth- 
er secured  by  the  said  Moore  and  McKinley, 
or  said  Lynch  and  Elliott,  or  either  or  any 
of  them,  or  thereafter  to  be  so  secured.  It 
was  further  agreed  that  no  one  or  more  of 
them  should  thereafter  give  an  option  on 
said  coal  or  coal  field  without  first  having 
obtained  the  consent,  by  phone  or  otherwise, 
to  the  giving  of  such  option,  and  the  price 
and  terms  thereof,  to  the  other  parties  to 
said  agreement  On  the  12th  day  of  Sep- 
tember, 1900,  the  said  partners  made  a  con- 
tract between  themselves  and  J.  C.  Menoher 
&  Co.,  of  Pittsburg,  whereby,  for  the  sum  of 
$750  cash,  they  assigned  and  set  over  to  said 
Menoher  the  one-fifth  interest  in  and  to  the 
coal  optioned  and  located,  and  wherein  it 
was  agreed  to  make  sale  of  all  such  coal  at 
the  rate  of  $22  per  acre,  and  the  parties  to 
share  in  the  net  profits,  each  one  equal  one- 
fifth  part,  and  that  if  such  sale  should  not 
be  effected  before  the  expiration  of  any  of 
sach  options  the  said  Lynch,  Elliott,  McKin- 
ley, and  Moore  were  to  diligently  endeavor 
to  secure  the  extension  thereof  for  as  long  a 
time  as  might  be  had,  or  on  such  of  them  as 
such  extension  might  be  obtained  to  such  an 
extent  as  to  command  or  control  the  said 
coal  field  the  money  necessary  for  that  pur- 
pose was  to  be  furnished  by  Menoher  &  Co.; 
and  they  attached  to  said  contract  a  sched- 
ule of  the  options  on  the  various  properties. 
Correspondence  by  letter  and  telegraph  was 
carried  on  between  J.  C.  Menoher  and  Petei 
I.  Lynch  and  C.  D.  Elliott  in  relation  to  the 
Bale,  Menoher  being  in  Pittsburg  and  nego- 
tiating the  sale  of  said  coal.  On  the  12th 
day  of  December,  1900,  late  in  the  after- 
noon or  at  night  of  that  day,  Moore  and  Mc- 
Kinley, having  been  summoned  in  from  the 
coal  field  to  Clarksburg  by  Peter  I.  Lynch, 
by  telephone,  were  in  the  store  of  T.  J. 
Lynch  &  Co.,  the  sons  of  Peter  I.  Lynch, 
when  the  question  came  up  about  the  sale  by 
McKinley  of  his  interest  in  the  partnership, 
when  Peter  I.  Lynch  purchased  oue-half  of 
the  interest  of  McKinley  for  the  sum  of  $500, 
$100  paid  in  cash  and  the  residue  on  time, 
with  interest. 

At  the  April  rules,  1902,  George  C.  McKin- 
ley filed  his  bill  in  the  circuit  court  of  Harri- 
Bon  county  against  Peter  L  Lynch,  alleging 
that  the  said  Lynch  had  defrauded  him  in 
the  purchase  of  the  one-half  of  his  said  in- 
terest by  fraudulently  withholding  and  con- 
cealing from  him  information  in  regard  to 
the  sale  of  said  coal,  and  the  correspoudence 
and  contract  between  said  Lynch  and  Elliott 
and  J.  C.  Menoher,  and  had  misrepresented 
to  him  the  .true  condition  of  the  negotiations 
for  the  sale  of  the  said  coal,  with  intent  to 
deceive  and  mislead  plaintiff,  and  to  fraudu- 


lently procure  from  him  the  contract  of  sal^ 
of  his  interest  at  a  price  much  below  its  true 
value:  and  prayed  that  defendant  be  re- 
quired to  answer,  and  to  produce  and  file  all 
the  contracts  and  letters  and  correspondence 
touching  or  concerning  the  consummation  of 
said  sale  of  coal  lands,  or  the  negotiations 
leading  thereto,  and  that  the  contract  of 
plaintiff's  sale  to  Lynch  on  December  12, 
1900,  be  canceled,  annulled,  and  set  aside, 
and  defendant  be  required  to  pay  plaintiff 
the  equal  one-fifth  part  of  all  profits  accrued 
or  thereafter  to  accrue  to  said  partnership; 
and  offering  to  return  to  said  Lynch  the  $500 
paid  by  him  to  plaintiff  for  such  interest 

The  defendant.  Lynch,  filed  his  answer  to 
said  bUl,  denying  all  fraud  and  fraudulent 
misrepresentations,  and  the  withholding  or 
concealing  of  correspondence  or  information 
from  plaintiff.  Upon  the  filing  of  said  an- 
swer the  plaintiff  filed  an  amended  supple- 
mental bill,  exhibiting  the  correspondence 
brought  out  by  the  answer  of  the  defendant 
especially  the  telegrams  between  J.  C.  Men- 
oher and  Peter  I.  Lynch,  dated  December  10, 
11,  and  12,  1900,  and  numbered,  respectively, 
11,  12, 13,  and  14. 

Some  300  pages  of  depositions  were  taken 
and  filed  in  the  cause,  and  on  the  29th  day 
of  January,  1904,  the  cause  was  heard  upon 
the  original  bill  and  answer  of  defendants 
thereto,  and  general  replication  to  such  an- 
swer, on  the  amended  bill  and  the  answer  of 
the  defendant  thereto,  and  general  replica- 
tion to  such  answer,  on  the  depositions  taken 
by  both  parties  and  filed  in  the  cause.  Upon 
such  hearing,  the  court  being  of  the  opinion 
that  the  plaintiff  was  not  entitled  to  the  re- 
lief prayed  for  in  his  bills,  the  same  were 
dismissed,  and  costs  awarded  the  defendant 
from  which  decree  dismissing  his  bill  the 
plaintiff  appealed. 

The  partnership,  consi'^ting  of  the  said  Mc- 
Kinley, Elliott  Lynch,  Moore,  and  Menoher 
&  Co.,  had  acquired  options  upon  some  10,000 
acres  of  coal  at  $15  per  acre,  and  were  ne- 
gotiating sale  of  the  same  at  the  price  of 
$22  per  acre,  making  a  profit  to  the  partners 
of  about  $70,000.  On  the  12th  day  of  De- 
cember, 1900,  it  seems  the  negotiations  were 
about  being  brought  to  a  close  and  the  sale 
consummated.  Moore  and  McKinley  were 
called  in  from  the  field,  whether  on  that  day, 
or  on  the  10th  or  11th,  the  evidence  is  some- 
what conflicting,  but  the  decided  preponder- 
ance of  evidence  is  that  they  were  called  for 
over  the  telephone  about  noon  of  the  12th, 
and  went  to  Clarksburg  afternoon  on  that 
day.  Both  Moore  and  McKinley  testify  posi- 
tively that  it  was  on  the  12th,  and  are  fully 
corroborated  by  Mrs.  dara  A.  McKinley, 
wife  of  plaintiff,  and  by  Owen  Moore,  son 
of  J.  H.  Moore,  who  caught  his  father's 
horse  for  him  in  the  afternoon  for  his  father 
to  ride  to  Clarksburg;  that  be  returned  home 
the  next  evening  or  night,  having  sold  his 
interest  In  the  options.  And  J.  W.  Goffmav 
says  McKinley  and  Moore  came  to  his  office 
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one  eyening  or  night  between  8  and  9  o*clock, 
and  he  tried  to  secure  an  option  on  the  Jar- 
visville  coal  field,  which  they  represented; 
and  the  same  eyening  Mrs.  McKinley  called 
him  on  the  phone  and  said  George  had  left 
home  about  1  o'clock,  and  asked  him  if  lie 
had  arriyed,  or  whethlBr  he  had  seen  him. 
It  is  not  disputed  that  their  interyiew  with 
Ooffman  was  on  the  same  night  of  the  con- 
tract between  McKinley  and  Lynch.  Thus 
McKinley  and  Moore  are  further  corrobo- 
rated by  this  circumstance,  which  places  it 
beyond  doubt  that  they  were  called  in  on 
December  12th,  and  not  on  the  10th  or  11th. 
On  the  10th  day  of  December  J.  C.  Menoher 
sent  a  telegram  to  Peter  I.  Lynch:  "Coal 
field  sold  subject  to  examination  before  fif- 
teenth. Answer.  Ck>llect"  And  on  the  10th 
the  following  telegram:  *'Gan  my  parties 
faaye  coal  at  twenty-two?  Answer  immedi- 
ately." To  which  Peter  I.  Lynch  answered 
same  day:  •'Will  parties  close  deal  to-day  at 
the  price  you  state?  Answer."  And  on  the 
11th  the  following  telegram  was  receiyed  by 
Lynch  from  Menoher:  "Am  closing  at  twen- 
ty-two. Can  option  be  sent  here  upon  no- 
tice?" To  which  Lynch  answered:  "Must 
know  by  noon  to-morrow  if  deal  is  closed. 
Buyers  here  cannot  send  options."  And  on 
the  12th  the  following  telegram  was  receiyed 
by  Peter  I.  Lynch  from  J.  C.  Menoher:  "Am 
closing  deal.  Send  one  representatiye  copy 
of  option."  These  seyeral  telegrams  indicate 
an  immediate  consummation  of  the  sale,  and 
defendant  in  his  defense  claims  that  McKin- 
ley and  Moore  were  summoned  in  to  consult 
about  the  telegrams  and  negotiations  con- 
cerning the  sale.  It  is  alleged  by  plaintiff 
that  these  seyeral  telegrams  were  neyer 
flhown  him  and  Moore,  and  that  at  the  time 
he  made  the  contract  with  Peter  I.  Lynch 
for  the  sale  of  one-half  his  Interest  he  did 
not  know  that  the  sale  was  being  consum- 
mated— had  neyer  seen  or  heard  of  the  said 
telegrams.  The  testimony  of  plaintiff  is  posi- 
tiye  that  the  four  seyeral  telegrams  were 
neyer  shown  to  him,  nor  was  he  informed  of 
their  existence.  He  testifies  that  on  the  12th 
of  December,  1900,  he  receiyed  a  telephone 
message  from  defendant  to  bring  James  H. 
Moore  and  come  to  Clarksburg.  That  they 
arriyed  about  dark,  and  went  to  T.  J.  Lynch 
&  Co.'s  store,  and,  after  a  short  talk  with 
Mr.  Lynch  and  Mr.  Elliott,  inquired  the 
business  they  were  summoned  in  on.  Mr. 
Lynch  said  they  would  haye  to  look  after 
some  of  the  options  that  would  soon  expire, 
and  wanted  to  know  if  they  could  be  extend- 
ed. "I  asked  him  if  there  was  any  show  to 
sell  the  field;  if  he  had  heard  anything  that 
bad  encouraged  him;  and  he  said  he  hadn't, 
but  he  thought  maybe  the  coal  would  sell 
some  time,  he  didn't  know  when;  said  there 
was  one  J.  W.  Ooffman,  who  was  taking  op- 
tions on  some  pieces  of  coal,  claimed  he  had 
a  man  that  would  buy  coal.  ♦  ♦  ♦  After 
Mr.  Lynch  told  me  that  it  was  rather  dis- 
oouraging,  I  went  out  to  John  W.  Ooffman'i 


office,  and  he  said  he  would  like  to  haye  an 
option  on  this  coal."  That  he  asked  Lynch 
if  he  had  any  information  to  lead  him  to 
belieye  that  the  coal  field  would  be  sold,  and 
he  said:  "You  know  as  much  as  I  do  about 
that  I  haye  no  information  whateyer." 
That  Lynch  then  said  the  only  way  they 
could  make  money  out  of  this,  he  belieyed, 
was  to  trade  among  themselyes;  that  he  then 
proposed  to  buy  the  interest  of  plaintiff,  who 
told  him  he  would  not  sell  all  his  interest, 
but  would  sell  half  of  it;  that  he  remarked 
to  the  defendant:  "Mr.  Lynch,  I  am  not  in 
a  position  to  deal  with  you;  you  haye  been 
doing  the  correspondence  with  the  coal  buy- 
ers; I  haye  not  been  doinj?  any  of  this  cor- 
respondence; this  coal  field  might  be  sold  or 
about  to  be  sold  and  I  haye  no  knowledge  of 
it,  and  you  might  haye  this  knowledge." 
That  Lynch  then  said  he  had  no  knowledge 
of  the  field  being  sold.  That  plaintiff  then 
sold  to  him  one-half  interest  at  $500.  Wit- 
ness stated  that  as  soon  as  he  closed  his 
contract  and  signed  it  up,  it  was  proposed  to 
buy  out  J.  H.  Moore,  he  thinks,  by  T.  J. 
Lynch,  and  he  thinks  they  had  a  trade  that 
night  He  said  he  asked  the  defendant 
where  the  contract  was  that  they  had  made 
with  J.  C.  Menoher;  he  said  he  didn't  know; 
it  was  misplaced,  and  he  couldn't  find  it;  he 
supposed  it  was  lost;  that  he  asked  for  it  be- 
fore he  made  the  sale  of  his  interest.  The 
next  morning,  when  he  went  to  the  store 
about  9  o'clock,  Elliott  and  the  defendant 
were  reading  the  contract  which  was  claimed 
to  be  lost  the  night  before,  when  Elliott  said: 
'*Boys,  none  of  us  had  any  sense;  this  coal 
has  been  sold  eyer  since  we  made  this  con- 
tract." That  he  asked  where  they  found 
the  contract,  and  Elliott  said  it  was  out  at 
his  house.  That  he  had  laid  it  away  and  was 
not  able  to  find  it  until  that  night,  which  ex- 
planation was  made  in  the  presence  of  the 
defendant  Witness  was  asked  what  other 
business  in  relation  to  the  field  did  Lynch 
and  Elliott  haye  for  him  and  Moore  that 
eyening  after  or  before  the  sale  of  their  re- 
spectiye  interests  had  been  made,  and  he 
stated  that  he  had  no  recollection  of  any  oth- 
er business  that  they  had  with  them.  Wit- 
ness was  asked  about  the  telegrams  that  are 
hereinbefore  copied,  and  stated  that  he  did 
not  see  them,  nor  was  he  informed  that  there 
were  any  such  telegrams.  When  asked  if 
these  telegrams  had  been  shown,  or  he  had 
been  adylsed  of  such  negotiations,  would  he, 
or  not  baye  sold  his  one-half  interest  to 
Lynch  as  he  did  on  the  12th.  "A.  I  would 
not  A  man  would  certainly  be  a  very  poor 
business  man  to  sell  six  or  seyen  thousand 
dollars  sure  money  for  fiye  hundred  dollars." 
James  H.  Moore,  one  of  the  partners,  and 
who  operated  in  the  field  with  plaintiff,  Mc- 
Kinley, fully  corroborates  the  testimony  of 
McKinley  in  regard  to  the  time  of  their  be- 
ing summoned  to  Clarksburg  on  the  12th  day 
of  December,  1900;  that  on  their  arrival  in 
the  eyening  of  that  day  they  put  up  their 
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hones,  got  their  snpper  at  a  boarding  houses 
and  went  from  there  to  T.  J.  Lynch  &  Co.'s 
£tore,  and  remained  there  the  most  of  the 
time  till  11  o'clock,  or  a  little  after,  that 
night;  that  McKinley,  Peter  I.  Lynch,  0.  D. 
Elliott,  Truman  J.  Lynch,  and  George  Lynch 
were  in  the  store;  that  they  went  there  aft- 
er dark.  He  stated  that  after  they  had  been 
in  the  store  a  little  while  McKinley  asked 
defendant,  Lynch,  something  about  the  coal 
business — how  he  was  getting  along,  and 
what  he  had  called  them  down  for.  He  said 
something  abont  options  that  would  expire  In 
the  next  month,  and  he  though  they  had  bet- 
ter talk  oyer  the  mattei;  and  see  what  ar- 
rangements they  could  make.  That  was 
about  all  the  business  he  heard.  McKinley 
asked  Lynch  if  he  thought  there  was  a  pros- 
pect to  sell.  He  said  he  thought  there  would 
be;  he  thought  the  coal  would  sell,  but  didn't 
know  when.  Lynch  told  McKinley  that  he 
had  worked  a  good  while  In  the  field  and  had 
been  to  a  right  smart  of  expense,  and  he 
would  like  for  him  to  get  some  money  out  of 
it  That  Lynch  said  about  the  only  way  he 
knew  to  get  anything  out  of  it  was  to  be  like 
the  farmer's  boys — ^would  be  to  go  to  trading 
among  themselves.  "He  said  a  farmer  had 
some  boys  that  would  go  to  the  bam  on  rainy 
days  and  would  trade  jackets  among  them- 
selves and  make  two  or  three  dollars  apiece.** 
That  the  next  thing  he  heard,  Mr.  McKinley 
and  Mr.  Lynch  were  talking  of  buying  one 
another  out.  "I  heard  Mr.  Lynch  offer  Mr. 
McKinley  $100  for  his  interest,  and  the  next 

I  remember  hearing  he  was  offering  him 
$1,000  for  his  entire  interest,  less  what  he 
had  received  from  Mr.  Menoher.  Mr.  McKin- 
ley told  him  that  he  wouldn't  sell  his  entire 
interest  at  all,  but  told  Mr.  Lynch  that  if  he 
hadn't  any  more  information  of  the  prospect 
of  a  sale  than  he  had  that  he  would  sell  him 
one-half  of  his  interest.  Mr.  Lynch  told  him 
that  he  had  not,  and  told  Mr.  McKinley  that 
he  knew  everything  about  a  sale  that  he  did. 
Mr.  Elliott  then  said  that  was  the  thing  to 
do:  for  McKinley  to  sell  half  of  his  interest, 
for  he  didn't  want  to  see  Mr.  Lynch  lose  his 
money,  and  didn't  want  George  to  go  clear 
ont  of  the  deal.  Mr.  McKinley  sold  Mr. 
Lynch  one-half  of  his  interest  for  $500,  I 
think."  Says  he  was  present  when  the  con- 
tract between  McKinley  and  Lynch  was 
drawn  up  and  signed.    He  thinks  it  was  close 

II  o'clock.  Before  the  contract  was  signed 
up  between  McKinley  and  Lynch,  witness 
and  McKinley  asked  Mr.  Lynch  to  show 
them  the  contract  between  the  partnership 
and  J.  G.  Menoher.  He  said  he  could  not 
do  it;  did  not  have  it;  that  it  had  got  mis- 
placed some  way,  and  he  thought  it  was  out 
at  G.  D.  BlUott's  house.  Mr.  Elliott  said  he 
did  not  think  it  was,  but  did  not  know  where 
it  was;  that  the  next  morning  they  went 
back  to  the  store  of  T.  J.  Lynch  &  Go.  togeth- 
er, and  G.  D.  Elliott  was  sitting  on  the 
counter  with  the  contract  in  his  hand.  **He 
said  we  was  all  fools;  that  the  coal  was  sold 


when  that  contract  was  drawn  up.  He  hand- 
ed me  the  contract  I  read  the  contract,  and 
told  him,  'Yes,  I  considered  it  sold  when  that 
contract  was  drawn  up.'  I  told  him  I  had 
forgotten  exactly  how  that  contract  read; 
that  if  I  had  seen  the  contract  before  that,  I 
would  have  knowed  better  how  to  have  done 
business."  Witness  Moore  was  shown  the 
telegrams,  numbered  11,  12,  13,  and  14,  and 
asked  to  state  when  he  first  saw  or  heard  of 
such  telegrams.  "A.  The  first  I  ever  saw  or 
heard  of  these  telegrams  was  on  the  27th 
day  of  November,  1902."  That  he,  together 
with  George  G.  McKinley,  went  to  Mr.  Sper- 
ry's  ofllce  when  Mr.  Sperry  handed  him  this 
paper,  and  asked  whether  he  knew  anything 
about  these  telegrams.  "Q.  Were  these  tele- 
grams, or  any  of  thein,  produced,  mentioned, 
or  referred  to  by  Peter  I.  Lynch,  or  any  one 
else,  on  the  12th  day  of  December.  1900, 
when  yon  and  McKinley  sold  your  interest? 
A-  There  positively  was  not" 

No  parties  connected  with  this  transaction 
have  a  better  right  to  a  positive  opinion  as 
to  the  date  that  McKinley  and  Moore  were 
called  from  the  field  to  Glarksburg  than  they. 
They  had  a  ride  through  the  cold  rain  on 
horseback  about  18  miles,  and,  when  they  re- 
ported at  the  store  to  defendant.  Lynch,  and 
Elliott,  and  inquired  the  purpose  of  their 
b^ng  summoned  in,  they  were  told  that  it 
was  in  relation  to  some  options  that  would 
run  out  in  the  next  month  that  they  tJiought 
ought  to  be  looked  after.  There  could  have 
been  but  two  objects  on  the  part  of  Elliott 
and  Lynch  in  calling  these  men  to  Glarks- 
burg. One  was,  as  they  claimed,  to  consult 
with  them  about  the  telegrams  and  the  clos- 
ing up  of  the  sale  through  Menoher;  while 
the  other  purpose  would  be  to  buy  the  inter- 
ests of  McKinley  and  Moore  before  they 
wonld  discover  the  fact  that  the  sale  was 
about  to  be  consummated.  If  McKinley  and 
Moore  are  to  be  believed,  the  latter  purpose 
is  the  one  that  moved  the  defendant  to  sum- 
mon them  in.  It  is  hard  to  conceive  that 
with  the  knowledge  of  those  telegrams  any 
sane  man  would  have  disposed  of  his  inter- 
est, the  value  of  which  was  a  mere  calcula- 
tion of  the  difference  between  fifteen  and 
twenty-two  dollars  per  acre  on  about  10,000 
acres,  for  $500.  There  is  an  effort  made  to 
prove  that  they  saw  the  telegrams;  the  first 
three,  at  least.  The  defendant,  Peter  I. 
Lynch,  in  his  testimony,  says:  "I  believe 
that  Mr.  McKinley  seen  all  those  telegrams 
that  were  received.  He  seen  those  that  ha<* 
come  In  before  he  come  to  town;  and  those 
that  came  in  afterwards  he  likewise  seen,  or 
had  an  opportunity  to  see."  He  said  his  rule 
was,  during  this  transaction,  in  all  communi- 
cations that  he  had  with  Mr.  Menoher  or  any 
one  else,  that  the  very  first  opportunity  when 
Mr.  McKinley  and  Mr.  Moore  would  corae  to 
town,  or  into  the  store  where  the  correspond- 
ence and  telegrams  were  kept  they  would 
all  be  shown  to  them,  and  when  he  was 
there  he  generally  showed  them,  and  when 
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be  was  not  Ms  sons,  T.  J.  and  G.  O.  Lynch, 
and  Mr.  Elliott;  that  he  always  insisted  on 
them,  that  they  wonld  keep  them  posted  on 
everything  that  was  done.  "So  I  believe  on 
this  occasion  that  he  seen  all  the  telegrams 
that  had  come  in  there;  as  soon  as  oppor- 
tunity offered,  they  could  be  shown  to  him.** 
He  was  asked  if  he  showed  Moore  and  Mc- 
Kinley  the  telegrams  numbered  11,  12,  13, 
and  14,  in  person.  He  replied,  "I  don't  be- 
lieve I  did." 

George  G.  Lynch  was  examined  as  a  wit- 
ness for  the  defendant,  a  partner  in  the 
firm  of  T.  J.  Lynch  ft  Co.;  was  asked  to 
state  whether  Mr.  McKinley  at  any  time 
saw  the  papers,  or  any  of  them,  that  wit- 
ness then  had  in  his  hand,  being  the  origi- 
nals of  the  correspondence  of  J.  G.  Menoher 
and  Peter  I.  Lynch,  or  Lynch  and  Elliott, 
and,  if  so,  who  showed  them  to  him.  ''Yes, 
he  has  seen  them.  He  was  shown  by  dif- 
ferent partiea^T.  J.  Lynch  and  myself; 
tliat's  all  I  know  of."  On  the  cross-exami- 
nation: "You  did  not  show  to  McKinley  all 
of  these  letters  and  telegrams  yourself,  did 
your*  A.  •*!  did  not**  Truman  Lynch  tes^ 
tlfles:  "Q.  The  plaintiff  in  his  deposition  in 
this  case  says:  'I  did  not  see  the  telegrams 
11,  12,  IB,  and  14,  on  the  12th  day  of  De- 
cember, 1900.*  State  what  you  know  as  to 
whether  or  not  he  did  see  them  on  that  day? 
A.  I  handed  Mr.  McKinley,  myself,  at  the 
desk  in  our  store,  telegrams  11,  12,  and  18» 
and  saw  him  read  them.  I  am  not  siure  who 
handed  him  number  14.**  Witness  says:  *'I 
handed  him  on  that  day,  when  he  first  came 
In  the  store,  numbers  11,  12,  and  18,  with 
possibly  some  other  correspondence.  This 
other  telegram,  14,  coming  on  the  evening 
of  the  12tb,  could  not  have  been  handed  to 
him  in  the  morning  when  he  came  in."  The 
telegram,  14,  is  dated  12:14  p.  m.  The  evi- 
dence is  clear  that  McKinley  and  Moore  did 
not  reach  Clarksburg  until  late  in  the  even- 
ing, so  that  the  first  opportunity  they  could 
have  had  to  have  seen  any  of  those  tele- 
grams must  have  been  several  hours  after 
the  receipt  of  the  last,  No.  14,  and,  if  it  is 
true  that  T.  J.  Lynch  showed  them  the  tele- 
grams Nos.  11,  12,  and  18,  why  was  not  14 
showed  to  them  at  the  same  time?  It  must 
be  remembered  that  T.  J.  Lynch  that  same 
night  purchased  the  interest  of  Moore  at  a 
heavy  discount,  and  he  was,  of  course,  in- 
terested in  concealing  the  facts  from  Moore 
and  McKinley.  O.  D.  Elliott,  one  of  the  part- 
ners, testified  that  Peter  Lynch,  George 
Lynch,  Truman  Lynch,  and  himself  were  in 
T.  J.  Lynch  ft  Co.'s  store  when  Moore  and 
McKinley  came  in;  they  talked  a  while 
about  the  coal  field,  and  he  beard  McKinley 
say  to  Lynch,  "I  have  a  chance  to  sell  my 
interest*'  He  gave  Lynch  to  understand 
that  he  could  get  about  $400  for  his  Interest 
Lynch  says,  '*You  aln*t  thinking  about  tak- 
ing it  Georger*  He  says,  **That  is  in  sight" 
Mr.  Lynch  says,  "I  don't  want  you  to  sell, 
George,  but  if  you  are  going  to  sell  I  will 


give  yon  more  money.**  Then  Lynch  began 
to  bid  on  the  property,  and  <^ered  McKin- 
ley $1,000  for  his  interest  minus  what  Mc- 
Kinley had  received  from  Menoher.  "Just 
then  I  told  him  to  hold  on,  count  me  out 
that  I  wouldn't  be  in  that  trade.  I  said, 
'Mr.  Lynch,  yon  shan*t  buy  all  of  George's 
share;  and,  George,  you  shan*t  sell  all.* 
Said  I,  'We  need  (George  in  to  help  keep  the 
field  in  shape.'  Then  some  one  safd  some- 
thing about  buying  half  of  his  interest  and 
I  told  him  I  didn't  care;  that  was  all  right 
as  far  as  I  was  concerned.  Then  I  went 
over  close  to  Mr.  McKinley.  He  wanted  to 
know  what  I  thought  about  the  trade.  I 
told  him  to  do  as  he  pleased  about  it;  that  I 
had  nothing  to  do  with  the  trade.  Then 
him  and  Mr.  Lynch  commenced  talking 
again.  He  asked  Mr.  Lynch  if  he  thought 
he  could  sell  the  whole  field.  He  says, 
'George,  indeed  I  don't  know.'  Then  George 
says,  'Maybe  you  know  more  about  it  than 
I  do.*  Mr.  Lynch  says,  "No,  I  told  yom  all  I 
know  about  it*  Then  Mr.  Lynch  bought  Mr. 
McKinley's  half  interest  I  believe  it  was 
$500  that  he  paid.*'  On  cross-examination 
Mr.  Elliott  was  asked:  "On  the  12th  day  of 
Dec^nber,  1900,  when  Peter  L  Lynch  was 
trying  to  get  an  option  or  a  contract  for  his 
son  Tillman  J.  Lynch  of  this  coal  field,  did 
he  tell  Mr.  McKinley  that  Menoher  already 
had  the  coal  field  sold,  and  was  closing  the 
contract  for  it?  A.  My  recollection  is  that 
Truman  Lynch  is  the  one  tiiat  was  getting 
this  contract  signed  for  his  brother  Tillman. 
Mr.  Peter  Lynch  didn't  tell  Mr.  McKinley 
that  in  my  presence.*'  On  cross-examination, 
Elliott  was  asked  if  McKinley  did  not  ask 
for  the  contract  with  Menoher,  and  what 
Peter  Lynch  said  about  it  "A.  He  told  him 
he  did  not  know  where  It  was;  that  it  had 
gotten  lost  or  something  had  become  of  it; 
and  that  he  did  not  know  where  it  was,  just 
as  nigh  as  I  remember."  That  Peter  Lynch 
did  not  produce  the  contract  or  show  it  to 
McEUnley  on  that  day.  He  says  he  brought 
the  Menoher  contract  from  his  residence  to 
Clarksburg  the  first  time  he  came  in  after 
the  12th  of  December. 

This  Menoher  contract  Inquired  for  by 
McKinley  and  which  could  not  be  produced 
at  the  time  he  sold  his  one-half  interest  to 
P.  I.  Lynch,  and  whidi  is  a  part  of  the  rec- 
ord, but  was  found  that  nis^t  and  seen  by 
McKinley  in  the  store  the  next  morning,  is 
the  contract  of  September  12,  1900,  before 
referred  to,  and  which  contains  the  follow^ 
ing  further  provisions: 

"In  case  such  sale  is  made  as  herein  pro- 
vided the  parties  hereto  are  to  have  an  equal 
one-fifth  (H)  of  the  net  profits  derived  from 
such  sale;  and  provided  that  in  case  such 
sale  is  not  effected  before  the  expiration  of 
any  such  options  said  Lynch,  Elliott,  McKin- 
ley and  Moore  are  to  diligently  endeavor  to 
secure  the  extension  thereof  for  as  long  a 
time  as  may  be  had  or  on  such  of  them  as 
such  extension  may  be  obtained  to  such  an 
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extent  at  to  command  or  control  the  said 
field.  Tlie  money  necessary  for  that  pur- 
pose to  be  furnished  or  advanced  by  the  said 
Menoher  &  Company,  and  with  the  further 
understanding  and  agreement  that  such  sales 
shall  be  upon  the  terms  and  conditions  and 
subject  to  the  said  reservations  as  are  con- 
tained in  the  original  options  or  leases. 

*'Sucfa  sale  shall  include  all  of  the  coal  op- 
tfcmed  for  which  good  and  sufficient  title  can 
be  made,  excepting  such  parts  thereof  as 
may  be  reserved  under  the  original  option, 
and  shall  also  include  any  other  adjacent  or 
contiguous  coal  that  may  hereafter  be  op- 
tioned by  the  said  first  party  at  a  price  not 
in  excess  of  Twenty  Dollars  ($20.00)  per 
acre." 

If  the  purpose  of  the  defendant  and  Elliott 
was  to  withhold  from  McKinley  and  Moore 
the  telegrams  numbered  11,  12,  18,  and  14, 
about  the  same  reason  existed  for  withhold- 
ing this  Menoher  contract  It  is  somewhat 
significant  tliat  the  contract  could  not  be 
found  before,  but  was  produced  immediately 
after,  the  sale  of  the  McKinley  and  Moore  in- 
terest It  appears  from  the  record  that  El- 
liott and  I^ynch  were  partners  in  all  transac- 
tions relating  to  dealings  in  coal  and  specula- 
tions. Mr.  Elliott  testifies,  on  cross-examina- 
tion: '^Something  like  two  or  three  years  be- 
fore McKinley,  Moore,  P.  I.  Lynch,  and  my- 
self entered  into  this  coal  deal,  Peter  I. 
Lrynch  and  I  entered  into  a  contract  as  part- 
ners. This  contract  stated,  as  I  remember, 
tliat  what  moneys  necessary  to  carry  on  any 
business  we  might  be  into,  any  profits  aris- 
ing from  any  trade  we  might  have,  was  to  be 
divided  equal,  and  on  this  night  this  trade 
was  had  between  Peter  I.  Lynch  and  George 
G.  McKinley  this  was  one  of  the  reasons 
why  I  objected  to  Mr.  Lynch  buying  Mr.  Mc- 
Kinley's  interest,  knowing  if  I  didn't  object 
at  that  time,  if  Mr.  Lynch  went  on  and  made 
the  trade  without  my  objections,  that  I 
would  be  equal  partner.  At  that  time  I 
didn't  have  the  money  myself  to  pay  my 
part;  didn't  want  to  go  in  debt  for  it,  but 
knowing  if  Mr.  Lynch  did  buy  it  and  I  did 
not  object,  that  he  would  have  to  furnish 
the  money,  and  that  time  I  did  not  feel  inter- 
ested. At  that  time  I  told  Mr.  Lynch  to 
count  me  out  I  told  Mr.  McKinley  that  I 
had  nothing  to  do  with  the  deal.  He  asked 
what  I  thought  about  the  de^l  and  I  told  him 
to  do  as  he  pleased;  that  I  was  not  in  it; 
nor  haven't  been  since."  He  further  states 
that  the  contract  was  in  writing,  that  they 
had  never  destroyed  it,  and  that  they  were 
still  partners  in  coal  business  and  in  a  farm 
and  some  oil;  and  stated  that  he  considered 
himself  a  partner  in  the  deal  with  McKinley 
up  to  the  time  he  told  him  to  count  him 
out  Peter  I.  Lynch  and  his  brother-in-law, 
0.  D.  Sailott  were  the  partners  who  had 
charge  of  the  correspondence  in  the  negotia- 
tions for  the  sale  of  the  property.  This  gave 
them  an  advantage  over  McKinley  and  Moore 
in  the  fact  that  they  had  the  correspondence 


and  negotiations  In  th^  own  hands,  and  had 
a  better  opportunity  of  knowing  the  value  of 
the  interests  of  the  several  partners  than  Mc- 
Kinley or  Moore.  There  had  been  some  cor- 
respondence between  Menoher  and  Peter  I. 
Lynch  with  reference  to  the  purchasing  of 
the  interests  of  some  of  the  partners.  Lynch 
and  Elliott  were  in  a  position  where  the 
temptation  would  be  strong  to  suppress  com- 
munications for  the  purpose  of  making  an 
advantageous  deal  for  the  interests  of  mem- 
bers who  were  not  so  fortunate  in  being  pos- 
sessed of  the  knowledge  of  the  then  rapidly 
closing  or  consummation  of  the  sale  of  the 
property  optioned,  which  was  finally  consum- 
mated on  February  6,  1901,  except  as  to 
the  details  of  preparing  the  papers,  etc. 

In  1  Bigelow.on  Frauds,  p.  262,  it  is  said: 
"It  is  difficult  to  define  the  term  'fiduciary 
relation';  but  it  will  probably  be  safe,  with- 
out  excluding  other  possible  cases,  to  say 
that  such  a  relation  arises  wherever  a  trust, 
continuous  or  temporary,  is  specially  reposed 
in  the  skill  or  integrity  of  another,  or  the 
property  or  pecuniary  interest  in  the  whole 
or  in  part,  or  the  bodily  custody,  of  one  per- 
son, is  placed  in  the  charge  of  another.  For 
the  protection  of  the  former,  the  law  raises 
the  suspicion  or  presumption  that  the  trans- 
action between  the  parties  has  been  effected 
through  undue  and  illegal  means  by  the  lat- 
ter; that  the  party  in  the  superior  position 
has  used  that  position  to  the  injury  of  the 
party  in  the  inferior  situation;  and  this  sus- 
picion or  presumption  must  be  overcome,  if 
the  transaction  be  impeached,  before  the  su- 
perior party  in  the  situation  can  retain  the 
benefit  received." 

In  Kerr  on  Fraud  and  Mistake,  p.  182: 
'The  principles  which  cover  the  cases  of 
dealings  of  persons  standing  in  a  fiduciary  re- 
lation apply  as  between  partners,  between 
principal  and  surety,  and,  generally,  to  the 
case  of  persons  who  clothe  themselves  with 
the  character  which  brings  them  within  the 
range  of  principal.  •  •  •  The  principle  on 
which  a  court  of  equity  acts  in  relieving 
against  transactions  on  the  ground  of  ine- 
quality of  footing  between  parties  is  not  con- 
fined to  cases  where  a  fiduciary  relation  can 
be  shown  to  exist  but  extends  to  all  the 
varieties  of  relations  in  which  dominion  may 
be  exercised  by  one  man  over  another,  and 
applies  to  every  case  where  influence  is  ac- 
quired and  abused,  or  where  confidence  is  re- 
posed and  betrayed."    Ana  cases  there  cited. 

In  Goldsmith  v.  Eichold,  94  Ala.  116.  at 
page  119,  10  South.  80,  at  page  81,  33  Am. 
St  Rep.  97,  the  court  says:  "These  proper- 
ties of  partnership  render  it  eminently  a  re- 
lation of  trust  All  its  effects  are  held  in 
trust  and  each  partner  is,  in  one  sense,  a 
trustee;  a  trustee  for  the  newly  created  enti- 
ty—-the  partnership — ^and  for  each  member 
of  the  firm,  who  thus  becomes  a  beneficiary 
under  the  trust.  He  is  more:  he  is  a  trustee 
and  cestui  que  trust — a  trustee  so  far  as  his 
own  duties  bind  him,  a  cestui  que  trust  so 
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far  as  duties  rest  on  his  copartners.  And  it 
is  sometimes  said  that  each  partner  is  both 
a  principal  and  an  agent — a  principal  to  the 
extent  he  represents  his  own  interest,  but  an 
agent  only  so  far  as  he  r^resents  his  copart- 
ners." 

In  Bigelow  on  Frauds,  at  page  311: 
"Where  a  partner  intending  to  purchase  the 
interest  of  his  copartner  has  had  the  special 
management  of  the  business  or  the  keeping 
of  the  accounts,  •  ♦  ♦  the  intending  pur- 
chaser must  make  a  full  disclosure  of  the  ex- 
tent and  situation  of  the  business,  otherwise, 
the  purchase  will  be  liable  to  be  avoided  by 
the  copartner.*'  And  on  page  312:  "It  is 
certainly  the  duty  of  partners  towards  each 
other  to  refrain  from  all  concealment  in  the 
transaction  of  the  partnership  business.  If 
a  partner  be  guilty  of  any  such  concealment 
and  derive  a  benefit  therefrom,  he  will  be 
treated  in  equity  as  a  trustee  for  the  firm, 
and  compelled  to  account  to  his  copartner. 
♦  •  •  The  burden  is  upon  him  to  Jus- 
tify the  transaction;  otherwise  he  is  a  trus- 
tee."   And  cases  there  cited. 

In  Wright  ▼.  Duke,  91  Hun,  409,  36  N.  Y. 
Supp.  853,  it  is  held:  *The  relation  of  part- 
ners to  each  other  is  one  of  trust  and  con- 
fidence, and  if  some  of  the  partners  propose 
to  buy  the  sliare  of  another  partner  in  the 
business,  the  intending  partners  haying  gen- 
eral charge  of  the  operations  of  the  firm,  of 
its  ofiSce^  and  of  its  books,  they  ow'e  their 
fellow  the  duty  of  fully  disclosing  the  extent 
and  condition  of  the  business  and  the  ex- 
istence of  all  valuable  assets."  This  propo- 
sition is  well  discussed  by  the  court  in  that 
case  at  pages  417,  418.  of  91  Hun,  page  859, 
of  36  N.  Y.  Supp.;  where,  after  citing  many 
authorities,  including  some  that  I  have  Just 
•cited,  the  court  says:  ''There  would  be  no 
advantage  in  multiplying  authorities  upon 
this  subject,  all  tending  to  support  the  prop- 
osition that  in  their  dealings,  as  between  each 
other,  partners  must  act  with  the  utmost  can. 
dor  and  good  faith.  This  duty  or  obligation 
was  not  lessened  in  the  case  at  bar  by  the 
fact  that  during  the  negotiations  the  rela- 
tions between  the  partners  became  straight- 
ened, and  until  the  relation  was  terminated 
the  obligation  remained." 

The  questions  involved  in  this  case  are 
thoroughly  discussed  in  the  case  of  Newcomb 
V.  Brooks,  16  W.  Va.  32,  where  it  is  held 
(Syl.,  points  1  and  2):  "A  person  who  oc- 
cupies any  fiduciary  relation  to  another  is 
bound  not  to  exercise  for  his  own  benefit, 
and  to  the  prejudice  of  the  party  to  whom 
he  stands  in  such  relation,  any  of  the  powers 
or  rights,  or  any  knowledge  or  advantage  of 
any  description,  which  he  derives  from  such 
confidential  relation."  "(2)  A  purchase  by  a 
fiduciary,  while  actually  holding  a  fiduciary 
relation,  of  the  trust  property,  either  of  him- 
self or  of  the  party  to  whom  he  holds  such 
fiduciary  relation,  is  voidable  at  the  option 
of  the  party  to  whom  he  stands  in  such  a  re- 
lation, although  the  fiduciary  may  have  giv- 


en an  adequate  price  for  the  property  and 
gained  no  advantage  whatever."  It  is  con- 
tended by  counsel  for  appellee  that  this  case 
is  not  applicable  to  the  case  at  bar.  I  fail 
to  see  wherein  it  is  not  applicable.  In  view 
of  the  authorities  before  cited,  and  the  uni- 
form line  of  decisions  which  treat  such  busi- 
ness relations  as  those  of  partnership  as 
trusts  and  as  fiduciary  relations.  Counsel 
for  appellee  admit  that  partners  must  deal 
fairly  with  each  other,  that  they  are  agents 
for  the  partnership  and  for  each -other,  but 
say  that  "it  clearly  appears  that  if  Lynch 
had  not  purchased  half  of  McKinley's  inter- 
est McKlnley  would  have  sold  it  to  some  one 
else  for  less  than  Lynch  paid  him  for  half, 
and  that  therefore  he  is  in  better  situation, 
or  in  no  worse  situation,  at  least,  and  should 
be  held  Just  as  firmly  by  his  contract  in  sell- 
ing to  Lynch  as  selling  to  any  one  outside  of 
the  firm."  This  is,  indeed,  a  most  specious 
argument  While  McKlnley  was  entirely 
free  to  trade  with  outside  parties  as  be 
chose,  and  could  have  been  held  to  his  con- 
tract made  with  any  one  who  was  not  in 
possession  of  all  the  facts,  yet  he  was  en- 
titled to  all  the  information  and  knowledge 
that  any  of  the  partners  had  in  relation  to 
the  negotiations  for  the  sale  of  the  coal,  and 
Lynch  had  no  right  to  purchase  without  dis- 
closing to  McKlnley  all  the  information  he 
possessed,  nor  had  he  a  right  to  allow  him 
to  sell  to  another  without  giving  him  such 
information  as  he  possessed.  Lynch  was  by 
no  means  Justified  in  purchasing  the  interest 
of  McKlnley,  in  view  of  the  circumstances 
under  which  the  sale  was  made.  If  McKln- 
ley had  been  in  possession  of  the  informa- 
tion that  Lynch  had,  it  is  not  probable  that 
he  would  have  sold  at  the  price  he  did,  ei- 
ther to  Lynch  or  to  any  outside  party. 

Counsel  for  appellee,  in  their  oral  argu- 
ment, cite  in  support  of  their  contention 
Geddes*  Appeal,  80  Pa.  442,  a  case  in  which 
a  partner  sold  his  interest  in  the  firm  to  his 
copartners,  and  then,  proceeding  about  six 
years  afterwards  to  rescind  the  sale,  alleged 
that  his  interest  had  been  reported  by  one 
of  them  as  being  of  less  value  than  it  was. 
''Held,  that  as  partner  he  had  a  right  to 
examine  the  books,  etc.,  and,  not  having 
availed  himself  of  the  means  of  information, 
he  had  no  ground  for  relief."  And:  "Parit- 
ners  l)ought  the  ^interest  of  a  fellow  through 
a  third  person,  concealing  that  the  purchase 
was  for  them.  Held,  that  was  not  per  se 
fraud."  That  was  a  case  in  which  the  part- 
ner sold  his  interest  in  a  furnace  which  was 
doing  an  active  business,  and  the  value  of 
his  interest  was  easily  arrived  at  simply  by 
an  examination  of  the  books  of  the  c<hi- 
cern,  to  which  plaintiff  had  the  right  of  ac- 
cess; a  case  very  different  from  the  one 
at  bar,  where  the  information  was  wholly 
under  the  control  of  the  defendant,  and  he 
had  it  in  his  power  to  withhold  or  produce  it. 
It  is  insisted  by  appellant  that,  by  reason  of 
the  gross  inadeiiuacy  of  price,  fraud  in  the 
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contract  complained  of  Is  presumed^  and 
cite,  among  other  cases,  Lowe  y.  Trundle,  78 
Va.  68,  wh&e  it  is  said:  "Now,  how  was  this 
accomplished?  How  did  he  succeed  In  get- 
ting these  judgments  worth  oyer  |1,4&0  for 
the  grossly  inadequate  sum  of  $200?  It  is 
true  that  mere  inadequacy  of  consideration 
win  not  of  itself  be  a  sufficient  cause  for  the 
rescission  of  a  contract  by  a  court  of  equity, 
where  the  circimistances  of  the  case  indicate 
that  no  unfair  adyantage  has  been  taken  by 
the  purchaser.  2  Story  on  Contracts  (5th 
Ed.)  f  550.  It  is  also  true,  howeyer,  that 
where,  as  in  this  case,  the  inadequacy  of 
consideration  is  so  gross  as  to  shock  the 
conscience  and  astound  the  Judgment  of  a 
man  of  common  sense,  that  it  alone  will  cre- 
ate a  presumption  of  fraud.  8  Minor's  Inst 
p.  120.  Starting,  therefore,  with  this  cir- 
cumstance, which  creates  of  itself  a  presump- 
tion of  fraud,  we  are  prepared  to  glye  full 
credence  to  the  testimony  of  Jenkins,  which 
shows  that  the  appellant  represented,  in  sub- 
stance, to  him  that  the  Judgments  were 
worthless,  that  the  plaintiff's  attorneys  had 
given  up  all  hope  of  collecting  them,  that  all 
the  proceeds  derlyed  from  the  sale  of  the 
property  had  been  paid  out  in  satisfaction 
of  other  debts,  and  that  there  were  six  or 
seyen  thousand  dollars  of  debts  yet  to  be 
paid  before  these  Judgments  would  get  any- 
thing." Inadequacy  of  price  is  much  more 
gross  in  the  case  at  bar  than  in  the  Vlr^ 
ginia  case.  In  8  Min.  Inst.  p.  222,  in  speak- 
ing of  Inadequacy  of  consideration,  the  au- 
thor says:  '*Thus,  when  an  Inadequate  con- 
sideration, accompanied  by  eyen  slight  cir- 
cumstances besides,  showing  concealment, 
misrepresentation,  undue  influence,  and  the 
like  on  the  purchaser's  part,  *  *  *  it  is 
potent,  and  for  the  most  part  irresistible, 
evidence  of  fraud,  and  is  usually  fatal  to 
the  contract"  In  Marlatt  v.  Warwick,  18 
N.  J.  BSq.  108,  it  is  held:  ••Inadequacy  of 
price  at  a  Judicial  sale  is  not  of  itself  suf- 
ficient cause  to  avoid  the  sale^  unless  so 
gross  as  to  be  proof  of  fraud,  or  to  shock 
the  Judgment  and  conscience."  Wilson  y. 
Jordan,  8  Woods,  042,  Fed.  Oas.  No.  17,814; 
Insurance  Company  y.  Hamilton,  8  Cooper's 
Ghy.  228  (on  page  231  the  court  discusses  the 
question,  and  dtes  many  pertinent  cases); 
Bradford  y.  McConlhay,  16  W.  Va.  732;  Con- 
away  y.  Sweeney,  24  W.  Va.  043;  Lallance 
v.  Fisher,  28  W.  Va.  612,  2  S.  B.  775;  Wood 
V.  Harmison,  41  W.  Va.  870,  23  S.  B.  500. 

Counsel  for  appellee  rely  principally  upon 
tlie  conflict  of  testimony,  and  upon  that  prin- 
ciple established  in  Smith  y.  Yoke,  27  W.  Va. 
039  (Syl.,  point  1),  where  it  is  held:  "Where 
tbe  decree  sought  to  be  reversed  is  base^ 
upon  depositions  which  are  so  conflicting  and 
of  such  doubtful  and  unsatisfactory  char- 
acter that  different  minds  and  different 
Judges  might  reasonably  disagree  as  to  the 
facts  preyed  by  them  or  the  proper  conclu- 
sion to  be  deduced  therefrom,  the  appellate 
court  will  decline  to  reverse  the  finding  or 


decree  of  the  chancellor,  although  the  testi- 
mony may  be  such  that  the  appellate  court 
might  have  pronounced  a  different  decree  if 
it  had  acted  upon  the  cause  in  the  first  in- 
stance." Chrislip  V.  Teter,  43  W.  Va.  350^ 
27  S.  B.  28&  And  in  Weaver  v.  Akin,  48 
W.  Va.  450,  37  S.  B.  000  (Syl.,  point  1):  'The 
finding  of  the  court  as  to  facts  in  issue,  un- 
less against  the  plain  preponderance  of  the 
evidence,  Is  conclusive  upon  this  court" 
Wolfe  v.  Bank,  54  W.  Va.  080,  47  a  B.  243^ 
Poling  V.  Condon,  55  W.  Va.  529,  47  S.  E. 
279.  While  we  by  no  means  repudiate  the 
rulings  of  this  court  In  the  cases  cited,  and 
other  cases  holding  likewise,  the  court  will 
not  hesitate  to  reyerse  a  decree  where  it  is 
plainly  wrong  or  against  a  clear  preponder- 
ance of  the  eyldehce. 

We  think  the  plaintiff  has  clearly  shown 
himself  entitled  to  the  relief  prayed  for  in 
his  bills;  therefore  the  decree  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings to  be  had  therein  according  to  the  rules 
and  principles  governing  courts  of  equity,, 
and  In  accord  with  the  principles  herein  set 
forth. 


(128  Oa.  17> 
HUBBARD  y.  STATE. 
(Supreme  Court  of  Georgia.    May  18,  1906.> 

1.  Gauuvg — Tndiotment. 

Where  the  statute  makes  It  penal  for  any 
person  to  play  and  bet  for  money  or  other  thing 
of  value  at  a  game  played  with  cards,  dice  or 
balls,'*  an  indictment  was  not.  demurrable  be- 
cause it  alleged  that  the  defendant  played  and 
bet  for  money  and  other  things  of  value  at  a 
game  played  with  ^'cards,  dice  and  balls." 

2.  Same— EviDENOE. 

Under  an  indictment  charging  that  the  de- 
fendant played  and  bet  money  and  other  things 
of  value  at  a  game  played  with  cards,  dice,  and 
balls,  it  is  sufficient  to  support  a  conviction  if 
the  evidence  shows  that  he  played  and  bet  mon- 
ey at  a  game  played  with  cards  alone. 
S.  Same. 

Under  the  ruling  in  PuUen  v.  State,  42  S. 
E.  774,  116  Ga.  555,  where  several  persons  were 
Jointly  indicted  by  name  for  the  offense  of  gam- 
mg,  and  it  was  not  alleged  that  others  or  un- 
known persons  participated  in  the  game,  a  con- 
viction of  one  of  the  named  persons  was  not  au- 
thorized by  evidence  which  did  not  disclose  that 
any  of  those  jointly  indicted  with  him  were 
connected  with  the  transaction. 

Fish,  P.  J.,  dissenting  in  part. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Walker  County; 
W.  M.  Henry,  Judge. 

George  Hubbard  was  convicted  of  gaming, 
and  brings  error.    Reversed. 

Bale  &  Shaw,  for  plaintiff  in  error.  W.  H. 
Ennis,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  Hubbard  was  Indicted  for 
gaming;  it  being  charged  that  he  *'dld  un- 
lawfully play  and  bet  for  money  and  other 
things  of  value  at  a  game  played  with  cards; 
dice  and  balls/'  A  demurrer  to  the  indict- 
ment was  overruled.  After  conviction  he 
moved  for  a  new  trial,  and,  upon  a  refusal 
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thereof,  excepted.  On  the  trial  only  one  wit- 
ness was  introduced,  who  testified  that  he 
went  on  a  raid  after  gamblers,  and,  on  enter- 
ing a  room  abont  10  o'clock  at  night,  saw 
some  negroes  sitting  around  an  old  canvas 
cot,  on  which  were  lying  some  cards  and  a 
few  nickels  and  dimes;  that  he  made  a  grab 
for  the  money,  and  the  negroes  did  likewise; 
and  that  the  defendant  was  one  of  the  party. 
He  said,  **!  did  not  see  any  dice  or  balls." 
The  witness  did  not  identify  any  of  the  par- 
ties present,   except  the   defendant 

1,2.  An  indictment  under  section  401  of 
the  Penal  C!ode  of  1895  may  charge  in  one 
count  conjunctively  that  the  defendant  play- 
ed and  bet  at  a  game  played  with  cards,  dice, 
and  balls,  without  being  subject  to  demurrer. 
At  the  trial  the  offense  could  be  establish- 
ed by  proof  of  playing  and  betting  at  a 
game  played  with  either  cards,  dice,  or  balls. 
Wingard  v.  State,  13  Ga.  396;  Eaves  v. 
State,  118  Ga.  740  (5),  39  S.  E.  318;  Cody  v. 
State,  118  Ga.  784,  45  S.  E.  622;  Brand  t. 
State,  112  Ga.  26,  87  S.  B.  174;  1  Bish.  New 
Or.  Pro.  §  436;  Bish.  Stat  Cr.  (3d  Ed.)  9  244] 
Had  the  indictment  charged  the  offense  as 
having  been  committed  in  one  of  several 
ways,  in  the  alternative,  it  would  have  been 
more  open  to  objection.  Grantham  v.  State, 
89  Ga.  121,  14  S.  E.  882;  Eaves  ▼.  State, 
supra;  Henderson  ▼.  State,  118  Ga.  1148,  89 
8.  E.  446.  This  ruling  in  no  way  conflicts 
with  the  decisions  in  Langston  t.  State,  109 
Ga.  153,  35  S.  E.  166,  779,  and  Long  v.  State, 
12  Ga.  293.  In  so  far  as  the  remark  in  Woody 
V.  State,  113  Ga.  927,  928,  39  S.  B.  297,  may 
appear  to  conflict  with  the  decisions  herein 
cited,  it  is  not  authority. 

8.  It  has  been  held  that  it  is  not  now  nec- 
essary in  this  state  to  allege  with  whom 
the  gaming  took  place.  Hinton  t.  State,  68 
Ga.  322;  Brand  v.  State,  112  Ga.  25,  87  S. 
B.  100.  But  if  an  indictment  Jointly  chaiv 
ges  the  defendant  and  other  named  per- 
sons with  the  offense  of  gaming,  without 
charging  that  others  participated  in  the  act 
specified,  the  conviction  is  not  sustained  by 
evidence  which  merely  indicates  that  the  de- 
fendant participated  in  a  game  with  certain 
persons,  but  falls  to  show  that  any  of  the 
other  Joint  defendants  were  engaged  in  It 
Pullen  V.  State,  116  Ga.  555,  42  S.  E.  774; 
Woody  V.  State,  118  Ga.  927,  89  S.  E.  297; 
Grant  v.  State^  89  Ga.  393  (4),  15  S.  B.  488. 
Under  these  rulings,  the  Judgment  Is  not 
supported  by  the  evidence. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 

FISH,  P.  J.  (dissenting).  While  I  concur 
In  the  Judgment  rendered,  I  cannot  agree 
to  the  proposition  stated  In  the  second  head- 
note,  and  announced  in  the  opinion— that 
where  an  indictment  for  the  offense  of  gam- 
ing charged  the  accused  with  playing  "at  a 
game  played  with  cards,  dice  nnd  balls."  evi- 
dence that  he  played  a  gnmo  witli  cnnls  only 
authorised   a   cOuvictlou.      TIjc    cli.irt'e    was 


that  the  offense  was  committed  In  a  partfeo' 
lar  way;  that  Is,  "at  a  game  played  with 
cards,  dice  and  balls.**  The  descriptive  aver* 
ments  of  the  manner  in  which  the  game  was 
played  were  essential  elements  of  the  particu- 
lar offense  charged,  and,  according  to  the 
well-settled  rule  of  pleading,  should  have  been 
proved  as  laid.  In  Woody  v.  State,  113  Ga. 
927,  39  S.  E.  297,  the  exact  point  here  in- 
volved was  distinctly  ruled.  In  that  case  the 
indictment  was  for  gaming,  and  charged  the 
accused  with  playing  and  betting  at  divers 
games  "played  with  cards  and  dice."  It  was 
held  that  a  conviction  was  not  warranted 
when  there  was  no  evidence  that  the  accused 
played  and  bet  at  a  game  played  with  both 
cards  and  dice.  It  Is  true  that  it  was  held 
that  the  verdict  was  not  warranted  for  an- 
other reason,  but  the  decisioa  was  distinctly 
put  on  both  grounds.  In  my  opinion,  the 
ruling  in  that  case  was  not  at  all  in  con- 
flict with  any  of  the  previous  rulings  of  this 
court,  nor  with  the  principle  stated  by  Bish- 
op, cited  in  the  opinion  of  the  majority  in 
the  present  case.  Of  the  cases  decided  by 
this  court  cited  to  support  the  decision  now 
rendered,  Wingard  v.  State,  13  Ga.  896,  and 
Eaves  v.  State,  113  Ga.  749,  89  S.  B.  318,  seem 
more  nearly  in  point  than  the  others.  In  Win- 
gard*s  Case  the  indictment  charged  that  the 
accused  played  and  bet  with  cards  for  money, 
"at  a  game  of  poker,  whist,  faro,  seven-up, 
three-up,  and  other  games  played  with  cards." 
The  words  "poker,  whist  faro,"  etc.,  were 
each  descriptive  of  a  separate  and  particular 
game,  and  especially  so  when  used  In  con- 
nection with  the  expression  "and  other  games 
played  with  cards."  That  each  of  these 
words  was  descriptive  of  a  distinct  and  sepa- 
rate game  was  shown  by  the  statute  itself 
under  which  the  accused  was  indicted,  which 
enacted  that  "if  any  person  shall  play  and 
bet  for  money,  or  other  things  of  value,  at 
any  game  of  faro,  loo,  brag,"  etc.,  "or  any 
other  game  or  games  played  with  cards," 
he  shall,  on  conviction,  be  fined,  etc.  In  the 
Eaves  Case  ft  was  held  that  where  an  Indict- 
ment charged  the  accused  with  unlawfully 
selling  ••spirituous,  vinous  and  malt  liquors," 
proof  that  he  unlawfully  sold  any  one  of  such 
liquors  would  support  a  conviction.  If  the 
indictment  in  that  case  had  charged  the  un- 
lawful sale  of  a  given  quantity  of  spirituous, 
vinous,  and  malt  liquor,  and  the  proof  had 
shown  the  unlawful  sale  of  a  given  quantity 
of  malt  liquor  alone,  I  apprehend  that  a 
conviction  would  not  have  been  sustained, 
yet  such  a  case  would  have  been  more  like 
the  one  in  hand  than  the  real  case  there 
qjade.  As  I  understand  the  ruling  in  that 
case,  it  was  that- the  indictment  charged  the 
accused  with  unlawfully  selling  spirituous  liq- 
uor, vinous  liquor,  and  malt  liquor— that  is. 
that  he  was  charged  with  unlawfully  selling 
all  throe  kinds  of  liquor — and  therefore  proof 
that  lie  nnlawfiilly  sold  any  one  of  tbcni  was 
surf1c!(Mit  to  Riistnin  a  conviction.  If  a  mer- 
tliiiiit  wore  to  advertise  to  soil  woolen,  linen, 
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and  <y)tton  goods,  I  think  It  would  be  gen- 
erally understood  tbat  be  offered  to  sell  three 
kinds  of  goods,  to  wit,  woolen  goods,  linen 
goods,  and  cotton  goods.  But  If  he  were 
to  advertise  to  sell  cloth  made  of  op  "with" 
"wool,  flax,  and  cotton,  I  think  it  would  be 
TreU  understood  that  he  proposed  to  sell  a 
particular  kind  of  cloth,  composed  of  all 
three  of  these  materials.  If  the  indictment 
in  the  present  case  had  charged  that  the  ac- 
cused played  and  bet  at  a  game  played  with 
<»rd8,  a  game  played  with  dice,  and  a  £;ame 
played  with  balls,  proof  that  he  played  at  a 
game  in  which  cards  alone,  or  dice  alone,  w 
bells  only,  were  used,  would  sustain  a  convic- 
tion; but  "a  game  played  with  cards,  dice 
and  balls'*  is  a  different  thing  from  a  game 
played  with  cards  only,  dice  only,  or  balls 
alone.  The  Eaves  Case  was  decided  July  18^ 
1901«  and  the  Woody  Case  on  July  20,  1901. 
It  would  be  rather  singular  if  only  two  days 
after  the  ruling  was  made  in  the  Baves  Case 
this  court  had,  in  the  Woody  Case,  rendered 
a  decision  in  conflict  therewith.  But  as  said 
above,  I  do  not  think  there  is  any  conflict 
between  the  two. 


<m  Ga.  S6) 
CROWN  COTTON  MILLS  v.  McNALLT. 
(Supreme  Court  of  Georgia.    May  18,  1905.) 

1.  INJUBT  TO  BitPLOTfi— DEraonvx  Maohin- 

KBY— Notice. 

If  there  are  latent  defects  in  machinery,  or 
dangers  incident  to  an  employment,  unknown  to 
a  servant,  of  which  the  master  knows  or  ought 
to  know,  he  is  bound  to  give  the  servant  warn- 
ing in  respect  thereto. 

(Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  If  280.  810, 
316%.! 

2L  JBAMB— EVIDBHOB. 

"  In  a  suit  by  a  servant  against  a  master, 
alleging  failure  of  dn^  on  the  part  of  the  latter 
in  not  giving  to  the  servant  warning  of  a  dan- 
ger incident  to  his  employment,  it  must  appear 
that  the  master  knew,  or  ought  to  have  known, 
•of  the  danger,  and  that  the  servant  injured  did 
not  know,  and  had  not  equal  means  with  the 
master  of  knowing,  such  fact,  and  by  the  exer- 
cise of  ordipary  care  could  not  have  known  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Big.  Master  and  Servant,  {{  299,  808, 

a  Sake— Failubx  to  Wabn. 

If  the  danger  is  obvious,  and  as  easily 
known  to  the  servant  as  to  the  master,  the  lat- 
ter will  not  be  liable  for  failing  to  give  warning 
of  it 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  {{  810,  816^^.] 
4.  Saiib. 

A  master  is  bound  to  exercise  ordinary  care 
in  the  selection  of  servants,  and  not  to  retain 
them  after  knowledge  of  incompetency.  If  he 
discharges  his  duty  in  these  particulars,  he  is 
not  required  to  anticipntc  tliat  they  may  be 
negligent,  and  to  warn  ore  of  them  of  dangers 
which  may  arise  from  the  possible  negligence  of 
others. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  84, 
Cent  Dig.  Master  and  Servant,  {  807.] 

6.  Same— iNSTBUcnoNS. 

Waere  an  employe  injured  by  a  machine 
Ib  a  cotton  factory  contended  that  the  danger 


was  not  obvious  because  a  portion  of  the  ma- 
chine was  covered  with  cotton,  which  obscured 
the  view,  and  prevented  the  employe  from  see- 
ing an  open  door  in  the  machine ;  and  where  de- 
fendant sought  to  show  that,  had  the  plaintiff 
performed  his  duty,  the  cotton  would  not  have 
fallen  down  so  as  to  obscure  the  view  and  pre- 
vent the  open  door  from  being  readily  seen — 
it  was  error  for  the  presiding  judge  to  charge 
that  it  was  immaterial  whether  the  cotton  fell 
down  so  as  to  obscure  the  view  or  not 
6.  Samb— Measubb  of  Damaobs. 

The  charge  in  respect  to  the  measure  of 
damages  was  somewhat  general,  but,  the  evi- 
dence not  disclosing  elements  of  sjpecial  dam- 
age of  a  kind  to  require  more  detailed  instruc- 
tions on  the  subject,  and  there  being  no  request 
to  charge,  the  judgment  would  not  be  reversed 
on  this  ground. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; A.  W.  Pite,  Judge. 

Action  by  WUIiam  McNally,  by  his  next 
friend,  against  the  Crown  Cotton  MUle. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

McNally  brought  suit  against  the  Crown 
Cotton  Mills,  a  corporation,  seeking  to  recov- 
er damages  for  a  personal  Injury.  He  al- 
leged that  he  was  an  employ^  of  the  defend- 
ant, and  was  working  on  a  certain  machine; 
that  it  had  rollers,  teeth,  and  saws,  which 
were  protected  by  an  apron  or  door,  which, 
for  the  safety  of  the  employ^,  should  be,  and 
usually  was,  kept  closed,  and,  so  far  as  plain- 
tiff knew,  had  always  been  so  kept  while 
the  machine  was  running;  that  to  have  left 
the  door  down  or  open,  so  as  to  expose  the 
cylinders  and  saws,  was  dangerous  to  the 
person  operating  the  machine;  that  the  plain- 
tiff was  young  (being  16  years  old)  and  in- 
experienced, especially  in  regard  to  this  ma- 
chine, and  had  not  been  warned  of  its  dan- 
gers, or  of  the  danger  incident  to  leaving  the 
door  open  or  down,  or  to  the  absence  of  the 
stripper  stick;  that  he  was  put  to  work  upon 
the  machine,  and  it  was  his  duty  to  clean 
off  the  stripper  stick;  that  he  was  proceed- 
ing to  flud  it  for  that  purpose;  that  the  de- 
fendant had  negligently  left  the  machine  in 
a  dangerous  condition;  that  the  stick  was  not 
present,  and  the  door  was  negligently  left 
down,  and  the  machinery  was  open,  so  as  to 
catch  the  hand  of  a  person  working  there; 
that  he  was  not  aware  of  this,  nor,  in  the  ex- 
ercise of  ordinary  care,  could  he  have  dis- 
covered it,  because  the  whole  top  and  breast 
of  the  nuichine  was  filled  with  cotton  and 
covered  completely,  and  it  was  not  possible 
to  tell  whether  the  door  was  closed,  or 
whether  the  stick  was  present,  or  what  con- 
dition the  machine  was  in;  that  the  fore- 
man was  present,  and  knew  of  this,  but  did 
not  notify  him  of  the  danger;  and  that  while 
hunting  for  the  stick  tils  hand  was  injured. 
Negligence  was  charged  in  not  furnishing 
him  a  safe  place  to  work,  and  in  not  warn- 
ing him  of  the  danger,  and  there  were  other 
allegations  not  material  to  mention.  The  de- 
fendant denied  negligence  or  liability  on  its 
part    After  a  verdict  for  the  plaintiff,  the 
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defendant  moved  for  a  new  trial  on  several 
grounds.  The  following  charges,  among 
others,  were  alleged  as  error:  "If  the  Injm'y 
occurred  on  account  of  the  negligence  of  the 
defendant  company  In  not  notifying  the 
plaintiff,  as  he  Insists,  and  he  did  not  know 
of  the  dangerous  condition  of  the  door  when 
down,  or  could  not  have  known  It  by  the  exer- 
cise of  ordinary  care  and  diligence,  then  he 
could  recover."  **The  real  question  for  yon 
to  determine  first,  I  will  say.  Is  whether  or 
not  defendant,  In  the  exercise  of  ordinary 
care,  should  have  notified  the  plaintiff  of  the 
dangerous  condition  of  the  machinery  when 
In  motion  and  the  door  down."  'There  Is 
some  contention  as  to  whether  the  cotton  did 
or  did  not  fall  down  over  the  open  door  so  as 
to  obscure  the  vision  and  prevent  the  plain- 
tiff from  seeing  whether  or  not  It  was  dan- 
gerous; but  as  the  court  understands  the  law, 
and  gives  you  In  charge.  It  Is  Immaterial 
whether  It  so  fell  down  or  not  The  ques- 
tion Is,  in  this  case,  did  the  plaintiff  l^iow 
of  the  danger  Incident  to  operating  the  ma- 
chinery when  the  door  was  open?  If  he  did, 
or  ought  to  have  known  it  by  the  exercise  of 
ordinary  care  and  diligence,  then  he  cannot 
recover.  If  he  did  not  or  could  not,  then 
he  can  recover."  Error  was  further  assigned 
on  the  charge  as  to  the  measure  of  damages 
on  the  ground  that  it  was  too  vague  and  In- 
definite, and  laid  down  no  rule  for  the  Jury 
In  arriving  at  the  amount  of  the  verdict,  but 
allowed  them  to  give  an  amount  that,  in  their 
Judgment,  would  compensate  the  plaintiff  for 
the  loss  of  his  arm.  It  is  unnecessary  to  set 
out  the  evidence  further  than  to  state  that 
the  plaintiff  sought  to  sustain  his  allegations, 
while  the  defendant  sought  to  show  that  It 
was  not  negligent,  but  that  the  injury  to  the 
plaintiff  resulted  from  his  own  negligence, 
or  that  of  his  co-employ 6s.  He  was  16  years 
of  age,  and  had  worked  at  the  mill  several 
years,  and  at  this  machine  about  three  weeks. 
The  doors  were  opened  and  the  cards  clean- 
ed several  times  a  day.  The  motion  wan 
overruled,  and  the  defendant  excepted. 

R  J.  &  J.  McCamy,  for  plaintiff  In  error. 
Arnold  &  Arnold,  Harvey  Hill,  and  Geo.  T. 
Glenn,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
1-3.  If  there  are  latent  defects  in  machin- 
ery, or  dangers  Incident  to  an  employment 
unknown  to  a  servant  of  which  the  master 
knows,  or  ought  to  know,  he  is  bound  to 
give  the  servant  warning  In  respect  thereto. 
But  a  servant  assumes  the  ordinary  risk  of 
bis  employment,  and  is  bound  to  exercise 
his  own  skill  and  diligence  to  protect  him- 
self. In  a  suit  seeking  to  recover  of  a  mas- 
ter, where  It  is  claimed  that  there  was  a 
failure  of  duty  on  his  part  in  not  giving  to 
the  servant  notice  or  warning  of  a  danger 
incident  to  his  employment  in  connection 
with  a  machine,  it  must  appear  that  the 
master  knew,  or  ought  to  have  known,  of 
the  danger  In  the  machinery,  and  that  the 


servant  injured  did  not  know,  and  had  not 
equal  means  with  the  master  of  knowing, 
such  fact,  and  by  the  exercise  of  ordinary 
care  could  not  have  known  of  it.  dv.  Code 
1895,  §§  2611,  2612.  If  the  danger  Is  obvious, 
and  as  easily  known  to  the  servant  as  to  the 
master,  the  latter  will  not  be  liable  for  fail- 
ing to  warn  him  of  It.  Ludd  T.  Wilkins,  118 
Ga.  525,  45  S.  B.  429;  Hamby  v.  Union  Pa- 
per-Mllls  Co.,  110  6a.  1,  35  S.  B.  297;  Stubbs 
V.  Atlanta  Cotton-Seed  Oil  Mills,  92  Ga.  495, 
17  S.  E.  746;  Cartledge  v.  Plerpont  Mfg.  Co., 
120'  Ga.  221,  47  S.  E.  586;  Hoyle  v.  Excel- 
sior Steam  Laundry  Co.,  95  Ga.  34,  21  S. 
E.  1001;  White  v.  Kennon  &  Co.,  83  Ga.  343, 
9  S.  E.  1082. 

4.  As  to  fe^ow  servants,  the  duty  of  the 
master  is  to  exercise  ordinary  care  In  the 
selection  of  them,  and  not  to  retain  them 
after  knowledge  of  Incompetency.  If  he  dis- 
charges his  duty  in  this  regard  (except  in 
cases  of  railroads,  or  of  children  of  tender 
years),  he  is  not  liable  to  one  servant  for 
injuries  arising  from  the  negligence  of  fel- 
low servants.  One  of  the  risks  which  a 
servant  assumes  Is  negligence  or  misconduct 
of  a  fellow  servant  about  the  same  business. 
Civ.  Code  1895,  §  2610;  Evans  v.  Josephine 
Mills,  119  Ga.  448,  46  S.  E.  674;  Shields  v. 
Yonge,  15  Ga.  349,  60  Am.  Dec.  698.  If  the 
master  has  used  ordinary  care  in  the  selec- 
tion of  servants,  and  has  not  retained  them 
after  knowledge  of  incompetency,  be  Is  not 
required  to  anticipate  that  they  may  be  neg- 
ligent, and  to  warn  one  of  them  of  dangers 
which  may  arise  from  the  possible  negli- 
gence of  others.  While  the  presiding  Judge 
charged  that  If  the  Injury  occurred  on  ac- 
count of  the  negligence  of  fellow  servants, 
"nothing  else  appearing,"  the  plaintiff  could 
not  recover,  he  immediately  followed  this 
charge  with  the  first  and  second  charges 
complained  of  as  set  out  In  the  statement  of 
facts.  As  he  did  not  Inform  them  that  the 
master  was  not  bound  to  anticipate  negli- 
gence of  a  co-employ6  and  give  warning 
against  it,  and  as  one  contention  in  the  case 
was  whether  the  danger  was  such  as  to  im- 
pose on  the  master  the  dut^  to  give  warning 
In  regard  to  it,  or  was  a  danger  arising  sole- 
ly from  negligence  of  a  co-employ6,  these 
charges,  standing  alone,  did  not  fully  submit 
to  the  Jury  how  far  the  duty  of  the  master 
In  this  respect  extended.  As  no  request  to 
charge  was  made,  perhaps  a  new  trial  might 
not  result  on  this  ground  alone. 

5.  The  plaintiff  alleged  and  sought  to 
prove  that  the  danger  was  not  obvious,  be- 
cause the  top  and  breast  of  the  machine  wosi 
covered  up  with  cotton,  and  it  was  not  pos- 
sible to  tell  whether  the  door  was  closed 
or  open.  The  defendant  sought  to  show  that 
it  was  the  duty  of  the  plaintiff  to  look  after 
what  was  called  the  "stripper  stick,"  on 
which  the  cotton  was  wound,  and  to  clean  it 
off  and  put  it  back;  that,  if  this  had  been 
properly  done,  the  cotton  would  not  have 
fallen  down  and  obscured  a  complete  view 
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of  the  open  door;  that,  instead  of  doing  this 
himself,  he  asked  another  employ^  to  do  It 
on  the  occasion  in  question;  and  that,  if  it 
were  not  done,  and  the  cotton  fell  so  as  to 
wholly  or  partially  conceal  the  open  door,  it 
resulted  from  the  plaintiff's  own  fault  or  that 
of  his  co-emp]oy6,  and  not  from  any  latent 
danger  in  the  machine  itself,  whether  the 
doors  were  open  or  shut  It  will  thus  be 
seen  that  the  question  of  whether  the  dan- 
ger was  obvious  and  patent,  or,  if  not,  whetli- 
er  it  was  prevented  from  being  so  by  reason 
of  the  defendant's  own  conduct  or  that  of 
a  fellow  servant,  was  an  important  one.  It 
was  accordingly  error  for  the  court  to  in- 
form the  jury  that,  in  the  view  which  he 
entertained  of  the  law,  it  was  immaterial 
whether  the  cotton  fell  down  so  as  to  ob- 
scure the  vision  or  not  C!ounsel  for  the 
plaintiff  contends  that  the  charge  which  the 
court  gave  on  this  subject  was  more  inju- 
rious to  him  than  to  the  defendant  But  it 
Tvas  erroneous,  and  may  have  shut  out  from 
the  Jury  a  material  contention  forming  part 
of  the  defense. 

^  The  charge  in  respect  to  the  measure 
of  damages  was  somewhat  general,  inform- 
ing the  Juiy  that  they  should  only  compen- 
sate the  plaintiff,  if  they  found  for  him,  for 
the  loss  of  his  ann  and  for  pain  and  suffer- 
ing, and  that  they  should  determine  how 
much  would  be  a  fair  and  Just  compensa- 
tion. There  was,  however,  no  evidence 
showing  diminished  earnings.  Neither  were 
the  mortality  tables  introduced.  The  data  on 
which  to  base  the  charge  on  this  subject  be- 
ing not  very  exactly  proved,  it  was  natural 
that  the  charge  on  it  should  be  general.  No 
more  specific  charge  was  requested. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(122  Ga.  679) 

GEORGIA,  F.  &  A.  RY.  00.  v.  LASSETER. 
(Supreme  Court  of  Georgia.    May  10,  1905.) 

1.  APPSAI*  —  JXTBISDtOTION  —  ReOOBD  —  IlC- 
PCACHMBNT. 

The  Supreme  Court  has  no  jurisdiction  to 
hear  contradictory  evidence  impeaching  the  ver- 
ity of  a  record  from  the  trial  court.  In  the  ab- 
sence of  any  statutory  provision,  this  court  has 
no  authority  to  try  a  traverse  to  a  return  of 
service  of  a  bill  of  exceptions,  or  to  refer  to 
the  trial  court  the  issue  of  fact  as  to  the  truth 
or  falsity  of  such  return.  The  hill  of  excep- 
tions and  entries  thereon  showing  jurisdiction 
of  the  Supreme  Court,  the  writ  of  error  will  not 
be  dismissed. 

2L   TBIAI/— iNSTBUCnONS. 

In  stating  the  contentions  upon  which  a 
plaintiff  relies  for  a  recovery,  it  is  proper  for 
the  trial  judge  to  confine  his  statement  thereof 
to  those  matters  which  it  is  necessary  that  the 
plaintiff  should  establish  by  proof;  and,  if  the 
defendant  desires  any  instructions  given  the 
jury  touching  admissions  made  in  the  plaintiff's 
pleadings,  an  appropriate  request  to  charge  in 
regard  thereto  should  be  presented.  In  the  pres- 
ent case  the  court  did  not,  in  summing  u^  the 
contentions  of  the  defendant  express  an  opinion 
as  to  any  question  of  fact  at  issue. 


8.   IRJUBT  TO  EHPLOTA— ISSUXS. 

The  right  of  the  plaintiff  to  recover  did  not 
depend  upon  his  showing  that  the  employ^  of 
the  defendant  railway  company  of  whose  negli- 
gence he  complained  was  not  a  fellow  servant 
but  a  vice  principal ;  and  this  being  so,  wheth- 
er this  employe  was  or  was  not  the  company's 
foreman  was  not  under  the  evidence  submitted, 
a  substantial  issue  of  fact  which  the  court 
should  have  directed  the  jury  to  consider  and 
determine. 

4.  TbIAI^— iNSTBUOnONS. 

The  court  charged  the  statutory  rules  ap- 
plicable to  cases  of  this  character  with  suffi- 
cient particularity,  and  was  not  bound,  in  the 
absence  of  a  timely  written  request  to  specifical- 
ly apply  these  rules  to  the  peculiar  facts  of  the 
case  on  trial. 

6.  IRJUBT  TO  EMPLOTA. 

Tlie  defendant  was  not  entitled  to  have  the 
jury  instructed  upon  the  theory  that  the  injurv 
to  the  plaintiff  was  the  result  of  an  unavoid- 
able accident  and  cannot  justly  complain  that 
the  court  incorrectly  charged  the  law  relating 
thereto. 

8.  TbIAI/— EXGSPTIONS  to   InSTBUOTIORS. 

A  general  exception  to  a  charge  on  the 
ground  that  the  law  was  not  thereby  correctly 
presented  is  not  well  taken  unless  the  charge 
contains  a  single  proposition  which  is  objection- 
able for  that  reason,  or,  if  it  contains  several 
distinct  propositions,  none  of  them  present  a 
correct  abstract  statement  of  law ;  and  such  an 
assignment  of  error  does  not  raise  any  ques- 
tion as  to  whetiier  the  charge  was  as  full  and 
as  explicit  as  the  excepting  party  had  a  right 
to  expect  Nor  is  a  new  tnal  demanded  where 
the  court  omits  to  charge  the  law  as  to  the  pre- 

Sonderance  of  evidence,  not  being  requested  to 
o  so. 

7.  INJITBT  TO  EMPLOTA— EVIDENOB. 

A  finding  in  favor  of  the  plaintiff  was 
warranted  by  the  evidence,  and  the  damages 
awarded  him  were  not  excessive,  viewed  in  the 
light  of  the  character  of  his  injury,  the  fact  that 
it  was  permanent,  and  that  he  suffered  severe 
physical  pain  for  a  considerable  period. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Bainbrldge;  B. 
B.  Bower,  Judge. 

Action  by  W.  L.  Lasseter,  by  next  friend, 
against  the  Georgia,  Florida  &  Alabama 
Railway  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.     Affirmed. 

Donalson  &  Donalson,  B.  B.  Bower,  and 
A.  G.  Powell,  for  plaintiff  in  error.  Albert 
H.  Russell,  for  defendant  in  error. 


EVANS,  J.  The  plaintiff  below,  by  his 
next,  friend,  brought  a  suit  for  damages 
against  the  defendant  railway  company  for 
personal  injuries  alleged  to  have  been  re- 
ceived while  in  Its  employ.  The  case  made 
by  the  plaintiff's  petition  was  substantially 
as  follows:  Plaintiff  was  employed  to  work 
in  the  company's  machine  shops.  On  the 
day  of  his  injury  he  found  it  necessary,  in 
order  to  properly  perform  the  duties  assigned 
to  him,  to  have  a  chisel,  he  not  having  been 
sopplied  with  one.  For  the  purpose  of  ob- 
taining information  as  to  where  he  could  get 
a  chisel,  he  approached  one  Wheeler,  who 
was  acting  as  foreman  of  the  company's 
shop,  and  who  was  the  proper  person  to 
whom  to  apply.  Wheeler  was  at  work  in 
the  shop  chipping  brass,  and  fragments  of 
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the  metal  were  flying  In  flront  of  and  to  the 
right  and  left  of  him,  though  not  towards 
him.  In  order  to  avoid  being  hit  by  the 
fragments  of  metal,  plaintiff  approached 
Wheeler  from  behind,  and  inquired  where  to 
And  the  chisel  needed.  Wheeler  stopped 
chipping  the  brass,  and  plaintiff  then  ad- 
vanced to  his  side  and  received  instructions 
as  to  where  to  get  a  chisel;  but  before  plain- 
tiff could  retire  to  a  place  of  safety,  Wheeler 
began  again  to  chip  the  brass,  and  caused  a 
fragment  ct  the  metal  to  strike  plaintiff's 
right  eye.  The  injiu-y  thus  inflicted  pro- 
duced total  blindness  in  that  eye.  The  plain- 
tiff was  entirely  free  from  fault  He  was 
at  the  time  but  16  years  of  age.  Had  he 
not  been  injured  as  alleged,  he  could  have 
earned  $100  per  month  by  the  time  he  reach- 
ed his  majority,  but  because  of  his  injury  his 
earning  capacity  will  be  decreased  one-half. 
He  suffered  intense  physical  pain  for  a  p»* 
riod  of  four  months  after  the  injury,  and 
will  continue  to  experience  great  pain  and 
suffering,  not  only  in  the  eye  of  which  he 
has  lost  the  sight,  but  in  his  left  eye  also. 
The  defendant  flled  an  answer.  In  which  It 
alleged  that  on  the  day  of  the  Injury  the 
plaintiff  was  assigned  work  on  the  outside 
of  the  shop,  and  was  under  the  direction  of 
a  special  boss,  from  whom  he  could  have 
obtained  a  chisel,  if  needed,  but  he  did  not 
in  fact  need  one  to  do  the  work;  that 
Wheeler  was  not  acting  as  foreman  of  the 
shop,  and  had  no  authority  over  the  plain- 
tiff, but  was  at  the  time  in  the  building  per- 
forming special  work;  that  there  was  no 
occasion  for  the  plaintiff  to  go  lo  the  shop, 
but  he  did  so,  and  approached  Wheeler  as 
an  idler  and  a  loafer,  in  violation  of  his  duty 
as  an  employ^,  for  the  purpose  of  killing 
time,  as  it  was  just  before  the  noon  hour, 
when  the  work  at  the  shop  ceased;  that 
plaintiff  was  out  of  his  place,  Wheeler  not 
being  a  foreman  or  an  employ^  upon  whom 
the  plaintiff  could  properly  call  for  the  de- 
sired tool,  and  the  injury  was  the  result  of 
plalntlfTs  own  carelessness  and  willful  con- 
duct in  going  where  he  had  no  right  to  go, 
and  interfering  with  an  employe  of  the  de- 
fendant The  trial  of  the  case  resulted  in 
a  verdict  for  $5,000  in  favor  of  the  plaintiff. 
A  motion  for  a  new  trial  was  made  by  the 
defendant,  but  the  same  was  overruled,  and 
the  defendant  sued  out  a  bill  of  exceptions, 
in  which  complaint  is  made  of  the  court's 
refusal  to  grant  a  new  trial,  for  the  reasons 
assigned  in  the  motion  therefor. 

1.  The  bill  of  exceptions  contained  a  sworn 
entry  by  W.  V.  Wardell  that  he  had  pre- 
viously served  a  true  and  exact  copy  of  the 
original  bill  of  exceptions  on  the  defendant 
in  error.  Before  the  call  of  the  case  in  this 
court  the  defendant  In  ^rror  presented  a 
written  motion,  alleging  that  he  was  not 
served  with  a  copy  of  the  original  bill  of  ex- 
ceptions; that  the  paper  served  on  him  did 
not  appear  to  have  been  certified  by  the  Irlnl 
{udge,  the  certificate  was  not  dated,  and  there 


was  nothing  thereon  to  Indicate  It  had  ever 
been  presented  to  the  judge.  The  prayor  ot 
the  motion  was  for  a  rule  nisi  requiring  the 
plaintiff  in  error  to  show  cause,  at  such  time 
as  this  court  might  direct,  why  that  part  of 
the  affidavit  of  service  by  W.  V.  Wardell  re- 
^siting  tiiat  he  had  served  a  copy  of  the  orig- 
inal bUl  of  exceptions  on  the  defendant  .in 
error  should  not  be  stricken  and  expunged 
from  the  record  as  false,  and  that  if  the  an- 
swer to  the  motion  should  present  an  issue 
of  fact,  this  court  would  refer  such  issue  to 
the  trial  court  for  determination.  The  plain* 
tiff  in  error  flled  both  a  demurrer  and  an  an- 
swer to  the  motion.  The  answer  denied  the 
allegations  of  the  motion  respecting  the  serv- 
ice of  the  defendant  in  error  with  a  copy  of 
the  original  bill  of  exceptions,  and  the  de- 
murrer challenged  the  power  and  authority 
of  this  court  to  submit  the  issue  of  fact  to 
the  trial  court  Afterwards,  tliis  court  pass- 
ed an  order  directing  the  original  bill  of  ex- 
ceptions, the  motion  to  strike  the  evidence 
of  service,  the  answer  and  demurrer  to  the 
motion  to  be  returned  to  the  city  court  of 
Bainbridge,  with  instructions  that  the  judge 
of  that  court  submit  to  a  jury,  to  be  im- 
paneled under  the  law  for  the  impaneling  of 
juries  in  civil  cases  in  that  court  the  follow- 
ing question:  *'Did  W.  V.  Wardell,  on  or 
before  the  10th  day  of  August  1904,  serve  a 
true  and  exact  copy  of  the  original  bill  of 
exceptions  in  the  above-stated  case  upon  E. 
Lasseter,  as  next  friend  of  Walter  L.  Lasse- 
ter?'*  The  order  provided  for  the  certiflca- 
tion  of  the  verdict  and  the  return  of  the  pa- 
pers to  this  court  This  order  was  passed 
without  prejudice  to  the  right  of  the  plains 
tiff  in  error  to  question  the  jurisdiction  of 
this  court  to  pass  such  order,  or  to  insist  that 
the  service  as  admitted  to  have  been  made 
was  sufficient  in  law.  Pursuant  to  the  or- 
der of  reference,  the  issue  of  fact  was  tried 
by  a  Jury  In  the  city  court  of  Bainbridge,  and 
the  verdict  was  in  favor  of  the  defendant  In 
error — ^that  he  had  not  been  served  with  a 
copy  of  the  original  bill  of  exceptions. 
Whereupon  a  motion  for  a  new  trial  was 
made  by  the  railway  company,  which  was 
overruled,  and  it  sued  out  and  had  certified 
a  bill  of  exceptions,  assigning  error  upon  the 
judgment  overruling  its  motion  for  a  new 
trial.  When  the  main  case  was  called  for 
argument  here,  counsel  for  the  defendant  in 
error  moved  to  dismiss  the  original  bill  of 
exceptions  because  the  defendant  in  en'or 
had  not  been  served  with  a  copy  of  the  same. 
Counsel  for  the  plaintiff  in  error  insisted 
that,  as  the  record  showed  service,  the  main 
case  should  be  heard  on  its  merits,  and  that 
all  of  the  proceedings  relating  to  the  refer- 
ence of  the  issue  of  fact  as  to  service  were 
nugatory  and  void,  because  this  court  was 
without  jurisdiction  in  the  premises. 

The  Supreme  Court  Is  a  constitutional 
court  of  limited  jurisdiction.  It  has  no  orig- 
inal jurisdiction,  but  is  a  court  alone  for  the 
trial  and  correction  of  errors  from  the  sa> 
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perlor  contt  and  certain  city  courts.  Olv. 
Code  1885,  i  5836.  Unlees  tbe  return  of  senr- 
lee  of  the  bill  of  exceptions  Is  trareFsible,  the 
course  pursued  by  this  court  in  submitting 
tbe  issue  as  to  service  to  the  city  court  is  In- 
defensible; for  It  will  be  apparent  that,  un- 
less this  court  has  the  power  to  hear  evi- 
dence upon  the  traverse  of  a  return  of  serv- 
ice, it  is  without  power  to  delegate  to  the 
court  from  which  the  writ  of  error  Issued, 
or  to  any  other  tribunal,  authority  to  deter- 
mine that  issue  of  fact.  In  other  words,  if 
the  power  does  not  exist  in  this  court,  it  can- 
not be  delegated  to  any  other  tribunal  whose 
Jurisdiction  depends  upon  the  order  of  ref- 
erence. At  common  law  an  entry  of  service 
vras  not  traversible.  The  reason  of  the  rule 
rested  upon  the  sanctity  of  the  ofildal  return. 
The  entry  of  service  was  made  by  an  officer 
under  oath,  and  such  entry  was  entitled  to 
great  sanctity.  It  was  the  prescribed  meth- 
od whereby  the  court  was  Informed  that  its 
process  had  been  served,  and  it  acted  upon 
such  information.  If  the  return  was  false, 
the  remedy  of  the  injured  party  was  an  ac- 
tion against  the  officer  for  a  false  return. 
This  was  the  rule  which  originally  obtained 
in  this  state,  and  the  return  of  a  sherifiT  could 
not  be  assailed  until  the  General  Assembly 
authorized  its  traverse.  Higgs  v.  Huson,  8 
Oa.  817,  321;  Dozler  v.  Lamb,  59  Ga.  46L 
The  General  Assembly  also  authorized  the 
practice  of  serving  writs  in  certain  cases  by 
a  person  other  than  an  officer,  but  an  entry 
of  service  by  one  who  is  not  an  official  must 
be  verified  by  the  affidavit  of  the  person  mak- 
ing the  return.  When  so  verified,  it  is  the 
equivalent  of  a  return  by  a  sworn  official 
whose  duty  it  was  to  serve  the  writ 

While  tbe  Supreme  Court  is  a  constitution- 
al court,  and  its  Jurisdiction  is  defined  by 
the  Constitution,  yet  the  Legislature  may 
prescribe  the  manner  of  bringing  cases  to 
this  court,  and  the  practice  so  prescribed  is 
exclusive,  and,  unless  it  is  complied  VTith, 
the  writ  of  error  must  be  dismissed.  Hardee 
V.  Lovett,  85  Ga.  620,  11  8.  E.  1021.  The 
prescribed  mode  of  bringing  a  case  to  this 
court  is  by  a  bill  of  exceptions,  and  the  cer- 
tificate of  the  Judge  thereto  is  the  writ  of 
error.  When  the  bill  of  exceptions  is  certi- 
fied by  the  trial  Judge,  the  case  Is  no  longer 
pending  hi  his  court,  and  he  is  wholly  with- 
out authority  to  pass  any  order  or  to  do  any 
act  with  reference  to  the  same.  State  v. 
Powers,  14  Ga.  388.  While  the  signing  of 
the  bill  of  exceptions  deprives  tbe  trial  court 
of  Jurisdiction  of  the  case,  the  Jurisdiction 
of  the  j^upreme  Court  only  becomes  complete 
upon  tbe  filing  of  the  bill  of  exceptions  in 
the  office  of  the  clerk  of  the  trial  court 
Armstrong  v.  Hand,  36  Ga.  270.  The  stat- 
ute requires  the  bill  of  exceptions  to  be 
served  upon  the  opposite  party.  The  serv- 
ice may  be  made  by  the  sheriff,  the  plaintiff 
in  error,  his  counsel,  or  any  other  person. 
Walter  v.  Kierstead,  74  Ga.  18.  The  return 
of  service  must  be  entered  upon  the  original 
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bill  of  exceptions.  If  entered  upon  any  other 
paper,  even  one  purporting  to  be  a  true  copy 
of  tbe  bill  of  exceptions,  the  return  cannot 
be  considered.  Arnett  v.  Gurley,  59  Ga.  60G. 
The  original  bill  of  exceptions,  with  the  en- 
try of  service  thereon,  is  certified  to  thi:< 
court  by  the  clerk  of  the  trial  court  as  the 
true  bill  of  exceptions.  The  Jurisdiction  of 
this  court  then  arises  upon  a  record  consist- 
ing of  an  original  bill  of  exceptions,  with  a 
return  of  service  duly  entered  thereon,  and 
a  certified  transcript  of  the  record  in  the 
trial  court.  Such  a  record  imports  absolute 
verity,  and  cannot  be  contradicted  by  aliunde 
proof.  In  Jones  v.  Rountree,  96  Ga.  230,  23 
8.  BL  811,  a  motion  was  made  by  counsel 
for  thcr  defendant  in  error  to  be  permitted 
to  traverse  a  return  made  by  a  deputy  sher- 
iff that  he  had  served  a  copy  of  tbe  bill  of 
exceptions  upon  the  movant  and  this  court 
held  it  was  without  Jurisdiction  to  hear  evi- 
dence upon  such  traverse,  and  refused  to 
dismiss  the  writ  of  error.  Being  informed 
in  the  manner  prescribed  by  the  General 
Assembly  that  it  has  acquired  Jurisdiction 
of  a  case,  this  court  will  not  entertain  ex- 
traneous proof  offered  to  impeach  the  rec- 
ord and  to  show  want  of  Jurisdiction.  So 
strictly  has  this  rule  been  enforced  that  this 
court  has  declined  to  look  outside  of  tbe 
record  before  it  or  to  aUew  a  return  of 
service  to  be  entered  on  tbe  bill  of  excep- 
tions after  it  has  been  transmitted  to  this 
court  even  though  service  was  in  fact  made 
but  by  inadvertence  no  entry  thereof  was 
made  on  tbe  bill  of  exceptions.  Higbtower 
y.  Higbtower,  13  Ga.  204.  In  the  case  of 
Turner  v.  Collins,  8  Ga.  252,  counsel  for  the 
plaintiff  in  error  proposed  to  supply  the 
omission  by  an  entry  nunc  pro  tunc;  op- 
posite counsel  resisted  the  motion  for  leave 
to  do  so,  and  submitted  a  counter  affidavit 
in  which  the  fact  of  service  was  denied;  and 
this  court  refused  to  allow  the  entry  to  be 
made,  holding  that  it  was  without  Jurisdic- 
tion to  try  the  issue  of  fact  and  that  the 
entry,  if  made,  would  be  conclusive  evidence 
of  service,  and  could  not  be  controverted  by 
the  defendant  in  error.  Again,  in  Coleman 
V.  Ransom,  45  Ga.  316,  where  a  motion  was 
made  to  dismiss  the  writ  of  error  because 
there  was  no  entry  of  service  upon  the  bill 
of  exceptions,  plaintiff*s  counsel  stated  that 
"if  time  was  given,  he  could  prove  that  a 
copy  of  the  bill  of  exceptions  was  served 
upon"  the  opposite  party;  but  tbe  "court  re- 
plied that  time  could  not  be  given;  that  sei"v- 
ice  must  appear  on  the  bill  of  exceptions  by 
an  acknowledgment  or  by  a  return  of  an  of- 
ficer or  affidavit  of  the  party  perfecting  It." 
It  appears  that  in  Meador  v.  Dent  48  Ga. 
126,  counsel  for  tbe  plaintiff  in  error  secureil 
a  written  waiver  of  service  from  the  op- 
posite side,  but  as  tbe  record  did  not  disclose 
that  service  had  been  perfected,  the  writ  of 
error  was  dismissed,  the  court  holding  It  was 
without  Jurisdiction,  and  that  the  parties 
could  not  by  consent  confer  Jurisdiction  upon 
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It  And  It  was  not  until  later,  when  the 
Legislature  expressly  authorlzecl  such  a  waiv- 
er of  service  to  be  made  (Olv.  Code  1895, 
§  5547),  that  this  court  could  entertain  juris- 
diction of  a  case  where  the  record  failed  to 
disclose  the  jurisdictional  fact  of  serylce 
upon  the  defendant  in  error. 

It  may  be  suggested  that  the  statute  al- 
lowing a  traverse  to  a  false  entry  of  service 
Is  broad  enough  to  Include  and  apply  to  a 
return  of  service  of  a  bill  of  exceptions  sued 
out  to  this  court  Civ.  Code  1895,  i  4988, 
provides  that  '*the  entry  of  the  sheriff,  or 
any  officer  of  the  court,  or  his  deputy,  may 
be  traversed  by  the  defendant  at  the  first 
term  after  notice  of  such  entry  Is  had  by 
him,  and  before  pleading  to  the  merits.'* 
This  language  indicates  that  the  General  As- 
sembly had  in  mind  service  of  a  process  re- 
turnable to  a  trial  court,  and  that  there  was 
no  intention  to  change  the  long-established 
rule  which  applied  in  this  court  because  it 
was  without  jurisdiction  to  try  such  an  Is- 
sue of  fact  Indeed,  in  Turner  v.  Collins, 
8  Oa.  258,  this  court  held  that  an  entry  of 
service  upon  a  bill  of  exceptions,  'If  made 
as  directed,  is  conclusive;  it  cannot  be  con- 
troverted here,  as  the  return  of  ministerial 
officers  can  be  in  the  other  courts  of  this 
state."  We  therefore  conclude  that  the  mo- 
tion to  be  allowed  to  traverse  the  entry  of 
service  and  have  the  Issue  thus  raised  de- 
termined by  this  court,  or  referred  for  de- 
termination to  the  trial  court,  is  unauthorized 
by  law,  and  that  the  proceedings  based  upon 
this  motion  are  to  l>e  regarded  as  a  nullity, 
as  this  court  was  without  jurisdiction  to  sub- 
mit any  such  issue  to  the  trial  court  for 
adjudication.  As  the  record  of  the  case 
shows  on  Its  face  that  this  court  has  juris- 
diction, the  bill  of  exceptions  will  not  be 
dismissed. 

The  case  of  Cooper  v.  Nisbet,  118  Oa.  872, 
46  8.  B.  692,  does  not  afford  a  precedent 
for  pursuing  any  other  course.  In  that  case 
the  plaintiff  in  error  applied  for  a  manda- 
mus to  compel  the  clerk  of  the  trial  court  to 
duly  enter  upon  the  bill  of  exceptions  the 
date  of  its  filing  in  his  office.  In  reply  to 
the  writ  the  clerk  denied  the  bill  of  excep- 
tions was  deposited  in  his  office  within  the 
time  prescribed  by  law,  and  the  plaintiff 
in  error  then  asked  to  be  allowed  to  file  a 
traverse  to  the  answer  of  the  clerk.  As, 
under  Civ.  Code  1895,  S  5555,  the  trial  court 
had  concurrent  jurisdiction  to  compel  the 
clerk,  by  mandamus,  to  perfect  the  bill  of 
exceptions,  and  as  this  court  was  without  ju- 
risdiction to  try  the  Issue  of  fact  presented  by 
the  traverse,  the  bill  of  exceptions  was  re- 
turned to  the  trial  court  in  order  that  ap- 
propriate proceedings  to  cure  the  alleged  de- 
fect might  be  taken  in  that  court  This 
was  in  accord  with  express  statutory  provi- 
sion that  no  writ  of  error  shall  be  dismissed 
because  of  any  defect  which  may  be  cured 
during  the  term  of  this  court  to  which  a 
case  is  returnable,  and  the  jurisdiction  of  the 


trial  court  did  not  in  any  way  depend  upon 
the  order  of  reference,  but  upon  the  section 
of  the  Civil  Code  above  cited. 

Upon  the  merits  of  the  case,  we  have 
reached  the  conclusion  that  the  judgment  of 
the  court  below  should  be  affirmed.  In  the 
event  of  a  reversal,  however,  the  defendant 
in  error  would  not  have  been  without  remedy. 
Bquity  will  enjoin  a  judgm^it  fraudulently 
obtained,  and  perhaps  the  plaintiff  in  error, 
by  knowingly  taking  advantage  of  a  false 
entry  of  service,  would  be  liable  In  action  oi. 
the  case  for  the  amount  of  the  verdict  return- 
ed in  favor  of  the  prevailing  party  in  th» 
trial  court 

2.  The  court  instructed  the  jury  as  to  th« 
contentions  of  the  plaintiff  with  reference  to 
the  circumstances  under  which  he  received 
his  injury,  following  closely  the  allegations 
relied  on  in  his  petition.  Complaint  is  mado, 
however,  that  the  court  did  not  in  this  con- 
nection direct  the  attention  of  the  jury  to 
the  fact  that  these  allegations  disclosed  that 
the  plaintiff  knew,  when  he  ai^roached 
Wheeler,  that  the  latter  was  engaged  in  an 
occupation  which  rendered  an  approach  to 
him  dangerous,  on  account  of  the  flying  frag- 
ments of  metal,  unless  he  was  approached 
from  behind.  Counsel  for  the  plaintiff  in  er- 
ror insist  that  the  court  should  have  done 
so,  as  what  the  plaintiff  below  alleged  in 
his  petition  amounted  to  an  admission  that 
"he  knew  Wheeler  was  doing  dangerous 
work,"  and  he  would  be  liable  to  injury  from 
the  fragments  of  flying  metal  if  he  approach- 
ed Wheeler  from  the  front  or  from  either 
side.  The  court  in  stating  the  contentions 
upon  which  the  plaintiff  relied  for  a  recovery, 
properly  confined  its  instructions  to  those 
matters  which  it  was  necessary  that  the 
plaintiff  should  estat>lish  by  evidence.  If  the 
defendant  wanted  the  court  to  charge  as  to 
the  effect  of  any  admissions  against  interest 
set  forth  in  the  plaintiff's  pleadings,  a  timely 
written  request  to  so  charge  should  have  been 
presented.  Wrightsville,  etc.,  R.  Co.  v.  Lattl- 
more,  118  Ga.  581,  45  S.  E.  453  (7). 

Further  complaint  is  made  that  the  court 
while  stating  to  the  jury  the  contentions  of 
the  defendant  company.  Intimated  an  opin- 
ion as  to  a  vital  issue  in  the  case,  having 
instructed  them  that  It  contended  that  "be- 
fore the  foreman  was  acquainted  with  his 
presence"  the  plaintiff  put  himself  in  a  situa- 
tion of  peril,  and  received  the  injury  wholly 
because  of  his  own  fault.  This  inadvertence 
in  referring  to  Wheeler  as  "the  foreman" 
was  not  calculated  to  impress  the  jury  with 
the  belief,  as  counsel  insist  that  the  court 
intended  to  be  understood  as  saying  that  the 
company  "contended  and  admitted  that 
Wheeler  was  a  foreman  over  the  plaintiff  on 
that  occasion.'*  The  court  in  the  same  con- 
nection, stated  to  the  jury  that  the  de- 
fendant contended  that  the  plaintiff  needed 
no  tool,  and  had  no  right  to  go  Into  the  shop 
for  one  if  it  was  needed,  but  "ought  to  have 
gone  to  Anderson"  (the  company's  master 
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mecbanlc);  tbat  '*Mr. -Wheeler  was  not  at 
fault,  that  he  was  doing  his  work,  that 
he  had  not  called  apon  this  party  to  come 
there,  •  •  •  did  not  know  he  was  there/' 
and  that  plaintiff  had  no  business  going 
there  to  get  a  chisel  at  all,  having  been  set 
to  work  on  a  locomotive.  Furthermore,  the 
court  immediately  followed  the  Instructions 
given  as  to  what  the  defendant  contended 
with  the  statement  that  he  did  so  merely 
in  order  to  direct  their  attention  to  the  Is- 
sues In  the  case,  that  they  were  to  deter- 
mine these  contentions,  and  that  the  court 
could  not  intimate  any  opinion  as  to  the  truth 
of  the  same. 
'3.  Whether  Wheeler  was,  in  point  of  fact, 
the  company's  foreman,  was  not  the  vital 
and  controlling  issue  In  the  case.  The  ease 
was  not  one  to  which  the  common-law  doc- 
trine that  a  master  is  not  liable  for  an  in- 
jury to  one  servant  caused  by  the  negligence 
of  a  fellow  servant  was  applicable,  for  in  this 
state  an  exception  to  the  common-law  rule 
is  made  where  the  employer  Is  a  railway  com- 
pany. Civ.  Code  1805,  i  2610.  If  the  plain- 
tifTs  injury  was  caused  by  the  negligence  of 
another  employ^  In  the  service  of  the  com- 
pany, and  the  plaintiff  was  himself  without 
fault,  the  fact  that  they  were  fellow  serv- 
ants would  be  no  bar  to  his  recovery.  Civ. 
Code  1896,  9  2323.  In  the  motion  for  a  new 
trial  error  is  assigned  on  the  failure  of  the 
court  to  charge  "as  to  whether  Wheeler  was 
a  foreman  or  co-servant  of  plaintiff,"  and  to 
explain  to  the  jury  what  effect  the  deter- 
mination of  this  question  would  have  on  the 
plaintiff's  case.  In  the  absence  of  a  special 
written  request,  the  court's  omission  to  so 
charge  was  not  a  matter  of  which  the  com- 
pany can  justly  complain.  The  company's 
master  mechanic,  Anderson,  testified  that  he 
was  in  charge  of  its  shops,  and  exercised  con- 
trol and  supervision  over  all  of  its  employes, 
including  Wheeler,  who  was  merely  a  ma- 
chinist working  in  the  shops;  that  the  com- 
pany had  no  foreman  of  its  shops,  and,  if 
the  plaintiff  "wanted  a  chisel,  he  should  have 
told"  him,  the  witness.  But  he  did  not  un- 
dertake to  swear  that  any  rule  on  the  subject 
had  been  promulgated,  or  that  the  plaintiff 
had  ever  been  instructed  to  apply  to  him 
when  he  needed  tools  not  furnished  him; 
nor  did  this  witness  deny  the  statement  of 
Wheeler  that  he  had  been  instructed  by  him 
**to  see  that  these  boys  worked  around  there," 
and,  acting  upon  this  authority,  had  told 
''them  to  do  little  things  around  the  shop." 
The  plaintiff  testified  that,  on  previous  occa- 
sions when  be  had  need  of  a  chisel  to  do  the 
work  assigned  to  him,  he  had  gone  to  Wheel- 
er to  get  one.  This  statement  was  not  con- 
tradicted. The  plaintiff  evidently  regarded 
Wheeler  as  a  foreman,  for  he  testified  he  was 
the  foreman  of  the  machine  shop,  and  the 
proper  person  to  whom  to  apply  for  the  chisel 
desired.  In  view  of  this  evidence,  it  was 
really  Immaterial  whether  Wheeler  was,  as 
matter  of  law  or  in  point  of  fact,  technically 


the  company's  foreman.  If  the  plaintiff 
needed  the  chisel,  as  he  testified  was  true, 
and  had  not  been  Instructed  by  the  master 
mechanic  to  apply  to  him  for  tools,  certainly 
the  plaintiff  was  at  liberty  to  go  to  Wheeler, 
as  he  had  previously  done,  even  though 
Wheeler  was  no  more  than  a  fellow  work- 
man. The  court,  under  the  undisputed  evi- 
dence, could  not  properly  have  charged  other- 
wise, and  it  is  obvious  that  any  authorised 
Instructions  on  the  subject  would  not  have 
inured  to  the  benefit  of  the  defendant  com- 
pany. 

4.  The  only  defense  of  the  railroad  com- 
pany which  the  testimony  Introduced  in  its 
behalf  tended  to  establish  was  that  the 
plaintiff's  arand  was  a  mere  pretense,  and 
that  he  approached  Wheeler  without  his 
knowledge,  and  was  injured  before  he  knew 
of  his  presence  or  had  warning  to  desist  from 
his  work.  Upon  this  branch  of  the  case  the 
court  explicitly  charged  the  Jury  that,  be- 
fore they  could  find  the  defendant  liable  for 
damages,  "they  must  be  satisfied  from  the 
evidence  that  the  plaintiff  .was  without  fault 
on  his  part,  without  negligence  on  his  part, 
and  that  there  was  no  fault  or  negligence  on 
his  part  that  contributed  to  the  injury"; 
for  if  they  found  that  the  plaintiff  "was  at 
fault  In  such  a  manner  as  to  bring  about  the 
injury,  oi^  contributed  to  the  Injury,  then  he 
[could]  not  recover  anything  out  of  the  de- 
fendant." In  its  motion  for  a  new  trial, 
the  company  nevertheless  insists  that  the 
court  erred  In  failing  to  charge  that  "the 
plaintiff  was  bound  to  exercise  ordinary 
care  and  diligence  in  approaching  Wheeler, 
who  was  engaged  in  dangerous  work,  and 
ordinary  care  and  diligence  in  placing  him- 
self where  the  brass  chips  were  not  likely  to 
fly,"  and  In  avoiding  the  flying  chips,  etc.: 
that  Wheeler  was  only  bound  to  exercise 
ordinary  care  in  chipping  the  brass,  etc.; 
and  that,  if  both  the  plaintiff  and  Wheeler 
were  negligent  at  the  time  of  the  injury, 
there  could  be  no  recovery  against  the  com- 
pany. The  company  further  insists  that  the 
court  should,  of  its  own  motion,  have  given 
in  charge  the  provision  of  Civ.  Code  1895, 
I  2612,  to  the  effect  that  a  servant  assumes 
the  ordinary  risks  of  his  employment,  and 
is  bound  to  exercise  his  own  skill  and  dili- 
gence to  protect  himself.  The  charge  given 
was  as  full  and  explicit  as  was  necessary, 
the  court  having  previously  stated  the  vari- 
ous contentions  of  the  parties.  L.  &  N.  R. 
Co.  V.  Thompson,  113  Ga.  983,  39  S.  E.  48;i 
(2).  If  the  defendant  wished  the  law  spe- 
cifically applied  to  the  facts,  an  appropriate 
request  to  charge  should  have  been  made. 

6.  In  response  to  a  verbal  request  made 
by  counsel  for  the  company  to  charge  on  the 
subject  of  unavoidable  accident  the  court  in- 
structed the  Jury  that  should  they  believe 
the  injury  to  the  plaintiff  was  the  result  of 
"pure  accident"  yet  if  they  believed  "the 
accident  occurred  by  reason  of  the  negligence 
of  the  company  or  its  employte,  and  that  the 
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plaintiff  was  without  negligence  himself/* 
then  they  "would  hold  the  company  liable"; 
but  should  they  "believe  tliat  it  was  a  pure 
accident,  or  that  the  plaintiff  was  at  fault 
or  negligent  to  such  an  extent  as  to  con- 
tribute to  the  accident,  even  if  the  com- 
pany was  at  fanlt  Itself,  the  company  would 
not  be  liable."  As  the  plaintiff  in  error  cor- 
rectly asserts,  this  charge  was  "not  the  law 
as"  to  an  accident,"  for  the  injury  could  not 
be  attributed  to  accidental  cause  unless  nei- 
ther the  plaintiff  nor  the  defendant  was  at 
fault  However,  a  careful  reading  of  the 
evidence  discloses  that  the  company  was  not 
entitled  to  any  charge  based  on  the  theory 
of  an  accidental  injury,  the  evidence  relied 
on  by  the  plaintiff  showing  that  Wheeler 
was  negligent  in  the  manner  charged,  while 
the  evidence  introduced  by  the  company  was 
to  the  effect  that  the  plaintiff  was  culpably 
negligent  in  placing  himself  In  a  situation 
of  peril  before  giving  Wheeler  notice  of  his 
presence.  As  applied  to  the  facts  of  this  par* 
tlcular  case,  the  charge  given  amounted  to 
an  Instruction  that  if  the  Injury  was  brought 
about  by  the  negligence  of  the  company,  and 
the  plaintiff  was  himself  free  from  fault, 
the  company  would  be  liable  notwithstanding 
the  Injury  was  wholly  unexpected  and  unin- 
tentional; but  If  it  was  purely  accidental, 
not  being  attributable  to  any  negligence  on 
the  part  of  the  company,  or  If  the  plaintiff 
contributed  to  any  negligence  chargeable  to 
the  company,  it  would  not  be  liable.  Though 
Incorrect  as  an  abstract  proposition  of  law, 
the  charge  was  not  prejudicial  to  the  defend- 
ant,  but  really  hurtful  to  the  plaintiff. 

6.  The  instructions  given  to  the  jury  as 
to  the  rules  for  determining,  In  civil  cases, 
where  lies  the  preponderance  of  evidence, 
are  excepted  to  upon  the  general  ground  that 
the  court  incorrectly  stated  the  law  upon 
this  subject  The  charge  excepted  to  seems 
unobjectionable.  Certainly  a  number  of  the 
Instructions  given  were  in  accord  with  the 
familiar  rules  usually  to  be  applied.  This 
being  so,  the  exception  to  the  charge  Is  not 
well  taken,  no  specific  objection  to  any  por« 
tion  of  it  being  pointed  out  Anderson  v. 
Railway  Co.,  107  Ga.  501,  33  S.  E.  644; 
Owens  V.  State,  120  Ga.  200,  47  S.  B.  545. 
In  the  brief  of  counsel  for  the  company,  the 
criticism  is  made  that  the  charge  only  "half- 
way defines"  what  constitutes  a  preponder- 
ance of  evidence.  If  so,  the  fact  that  the 
court  ought  to  have  given  a  fuller  charge 
could  not  be  taken  advantage  of  by  except- 
ing to  the  giving  of  instructions  which  were 
correct  and  pertinent  so  far  as  they  went 
Roberts  v.  State.  114  Ga.  450,  40  S.  B.  297. 
No  request  to  charge  on  this  subject  was 
made,  and,  had  the  court  wholly  failed  to 
charge  thereon,  the  omission  to  do'  so  would 
Dot  require  the  grant  of  a  new  trial.  Small 
T.  Williams,  87  Ga.  682,  13  S.  E.  589  (6). 

7.  A  finding  in  favor  of  the  plaintiff  was 
warranted  by  the  evidence.  The  verdict  re- 
turned was  not,  we  think,  excessive.    Aside 


from  the  fact  that  the  Injury  produced  total 
blindness  In  one  eye,  of  the  use  of  which 
he  has  been  forever  deprived,  his  other  eye 
was  affected,  he  suffered  much  physical  pain, 
and  the  injury  has  brought  about  a  perma- 
nent disfigurement  which  must  prove  a 
source  of  regret  and  distress  throughout  the 
remainder  of  his  life,  upon  which  he  has  just 
entered.  Five  thousand  dollars  may,  or  may 
not  compensate  him.  This  amount  does  not 
indicate  bias  or  prejudice  on  the  part  of  the 
jurors,  or  suggest  that  their  verdict  was  emo- 
tional, rather  than  compensatory  for  the  in- 
jury sustained. 

Judgment  aflfirmed.  All  the  Justices  con- 
cur, except  CANDLBR  J.,  absent,  and 
LUMPKIN,  J.,  not  participating. 


(128  Ga.  77) 
WESTERN  &  A.  R.  CO.  V.  BRYANT. 

(Supreme  Court  of  Georgia.     May  15,   1005.) 
Injury  to  EmplotA  —  Declaration— Nbgu- 

QENCB—PROXIIKATE  OaUSE. 

The  allegations  of  fact  upon  which  the 
plaintiff  relied  as  showing  that  the  defendant 
railroad  company  was  liable  to  him  In  dam- 
ages because  of  personal  injuries  sustained  by 
him  while  in  Its  emnloy  and  in  the  discharge 
of  his  duties  disclosed  that  the  negligent  acts 
of  which  he  complained  were  the  proximate 
cause  of  his  injury,  and  that  he  did  not  volun- 
tarily expose  himself  to  a  known  and  obvious 
danger  which  was  impending,  and  which  he 
should  have  taken  immediate  steps  to  avoid,  in- 
stead of  obeying  the  ordecs  of  the  company's 
foreman,  to  whose  directions  he  was  subject. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  J.  T.  Bryant  against  the  Western 
&  Atlantic  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.-  Af- 
firmed. 

The  question  presented  for  determination 
in  this  case  Is  whether  or  not  the  court  be- 
low erred  in  overruling  a  demurrer  Interposed 
by  the  defendant  railroad  company  to  the 
plaintiff's  petition  as  amended.  The  facts  al- 
leged, which  the  demurrer  admitted  to  be 
true,  were  substantially  as  follows:  On  Feb- 
ruary 15, 1904,  the  plaintiff,  J.  T.  Bryant,  was 
employed  by  the  company  to  work  under  one 
of  its  foremen,  McFarland,  on  push  and  lever 
cars,  and  to  do  track  work  about  two  miles 
south  of  Dalton,  the  plaintiff  being  one  of  a 
crew  working  under  McFarland  on  a  section 
which  extended  from  Dalton  to  a  point  some 
six  miles  below  that  place.  On  the  date  nam- 
ed the  plaintiff  was  working  with  a  squad  of 
hands  between  Loughridge  and  Dalton,  and 
was  making  use  of  the  push  and  lever  cars. 
Before  these  cars  were  started  from  Lough- 
ridge Crossing,  the  foreman  had  sent  one  of 
the  crew  towards  Dalton  for  the  purpose  of 
flagging  any  train  of  the  defendant  company 
which  might  be  approaching  from  Dalton. 
This  member  of  the  crew  flagged  a  freight 
train  at  Dalton,  and  notified  the  engineer  to 
look  out  for  McFar land's  push  and  lever  cars, 
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Informing  the  engineer  that  these  can  were 
moTlng  tDwaniB  Dalton,  and  stating  about 
where  they  would  be  found.  The  senrants  of 
the  company  In  charge  of  the  train  neverthe- 
less ran  the  freight  train  at  a  rapid  rate  of 
speed  toward  the  point  where  the  push  and 
lever  cars  were  b^ng  used.  The  foreman, 
hearing  the  train  approaching,  directed  the 
plaintiff  and  the  other  members  of  the  crew 
to  reverse  the  direction  of  the  push  and  lever 
cars,  and  to  push  them  in  the  opposite  direc- 
tion. Plaintiff  obeyed  this  order,  and  under- 
UmOl,  with  the  other  hands,  to  push  the  cars 
southward,  and- was  in  the  act  of  doing  so, 
when  the  for^nan,  finding  that  the  freight 
train  continued  to  approach  at  a  rapid  rate 
of  speed,  warned  the  crew  to  leave  the  push 
and  lever  cars  and  get  out  of  the  way  of  the 
rapidly  approaching  train.  A  track  of  the 
Southern  Bailroad  Ck)mpany  ran  alongside  of 
the  track  of  the  defendant  only  a  few  feet 
distant  The  plaintiff,  *'in  the  exercise  of  all 
care,  when  warned  by  his  foreman  to  leave 
said  push  and  lever  cars,  sought  to  escape 
from  the  approaching  collision  between  said 
push  and  lever  cars  and  said  approaching 
freis^  engine  and  endeavored  to  get  away. 

•  •  m  The  collision  between  the  approach- 
ing freight  train  and  said  push  and  lever 
oars  was  calculated  to  throw  said  cars  or 
fragments  of  the  same  some  distance  from 
the  track,  and  for  [plaintiff]  to  reach  a  point 
of  safety  it  was  necessary  for  him  to  cross 
the  track  of  the  Southern  Railway  Company. 

•  •  •  The  negligence  of  the  agents  of  the 
defendant  In  disregarding  the  flag  and  bring- 
ing their  freight  train  at  a  rapid  rate  of 
speed  toward  said  push  and  lever  cars  placed 
the  property  of  the  defendant  company  and 
the  lives  of  Its  employes  in  great  danger,  and 
[plaintiff]  was  dis<iharging  his  duty  in  obe- 
dience to  the  orders  of  his  foreman  when  he 
nought,  with  the  balance  of  the  crew,  to  push 
said  push  and  lever  cars  away  ftom  said  ap- 
proaching freight  train,  so  as  to  give  an 
additional  opportunity  for  the  same  to  be 
checked  before  it  struck  said  cars.  •  •  • 
When  engaged  in  this  work  [plaintiff's]  en- 
tire attention  was  absorbed  in  said  work,  and 
he  was  compelled  to  occupy  a  bent  position, 
so  that  he  had  no  view  of  the  track  in  front 
of  him,  and  his  back  was  towards  the  freight 
train  approaohing  on  the  line  of  the  defend- 
ant. •  •  •  When  [he]  and  the  other  em- 
ploy^ upon  said  fmsh  and  lever  cars  receiv- 
ed their  notice  wainlng  them  to  get  out  of 
the  way  of  the  approaching  freight  train,  in 
the  exercise  of  all  care  he  endeavored  to  es- 
cape from  the  emerg^icy  brought  upon  him 
by  the  negligent  conduct  of  the  employes  of 
the  defendant"  He  at  the  time  had  no 
knowledge  of  ''the  approach  of  the  train  up- 
on the  Southern  Railroad,  and  no  time  for 
stopping  or  looking  when  he  was  warned  to 
escape  from  the  approaching  freight  train"; 
and  he  ''used  all  care  in  his  efforts  to  es- 
cape, but  was  struck  by  an  engine  on  the 
^utbern  Railway,  which  had  approached  at 


a  rate  of  speed  of  not  less  ihsin  sixty  miles 
an  hour."  Plaintiff  had  no  warning  of  the 
approach  of  this  train,  and  the  noise  of  "the 
freight  train  prevented  him  from  hearing  Its 
approach.  He  was  free  from  fault  The  de- 
fendant was  negligent  in  that  said  freight 
train  ran  down  at  a  rapid  rate  of  speed  upon 
the  push  and  lever  cars  with  which  he  was 
at  work;  and  the  defendant  was  also  negli- 
gent in  that  the  foreman,  under  whose  or- 
ders he  undertook,  with  the  other  members 
of  the  crew,  to  push  the  cars  away  from  the 
approaching  freight  train,  did  not  at  an  ear- 
lier time  warn  him  of  the  close  approach  of 
the  freight  train,  and  in  that  the  foreman 
did  not  also  warn  him  of  the  approach  of 
the  train  on  the  Southern  Railroad — all  of 
which  negligence  contributed  to  and  caused 
the  injuries  sustained,  by  him.  He  was  knock- 
ed down,  his  left  arm  was  broken  and  had 
to  be  amputated  an  inch  below  the  elbow 
Joint  three  ribs  were  also  broken,  his  right 
lung  was  punctured,  and  he  received  other 
bodily  injuries.  He  was  twenty-four  years 
old«  was  earning  $1  per  day,  and  at  the  time 
he  was  injured  was  In  the  discharge  of  his 
duties  under  his  employment  by  the  defend- 
ant company.  The  freight  train  struck  the 
push  and  lever  cars,  knocking  them  about  60 
feet  the  collision  taking  place  a  few  mo- 
ments after  plaintiff  was  struck  by  the  South- 
em  Railway  engine.  "It  was  the  duty  of 
defendant's  foreman  to  watch  over  and  su- 
pervise plaintiff  and  other  employes  working 
under  the  said  foreman,  and  to  warn  them  of 
the  approach  of  said  freight  train  in  time  for 
them  to  reach  a  place  of  safety  in  case  said 
fl*eigbt  train  did  not  stop.  It  was. also  the 
duty  of  said  foreman  to  warn  those  under 
him  who  were  moving  said  push  and  lever 
(Sars  under  his  direction  of  any  other  danger 
which  surrounded  them.  Defendant's  fore- 
man was  aware  of  the  position  which  plain- 
tiff necessarily  occupied  while  performing 
the  duties  required  of  him,  and  was  aware  of 
the  fact  that  plaintiff  could  not  see  the 
freight  train  of  defendant  approaching  him 
from  behind  or  the  train  of  the  Southern 
Railway  Company  approaching  him  from  the 
front  The  duty  was  upon  defendant's  fore- 
man to  notify  plaintiff  to  leave  the  push  and 
lever  cars  under  circumstances  and  at  a 
place  where  it  was  reasonably  safe  fbr  him 
to  do  so."  •*The  defendant  was  negligent  in 
that  its  foreman  for  the  first  time  notified 
plaintiff  to  leave  the  push  and  lever  cars  at 
a  place  and  under  circumstances  that  were 
dangerous,  and  which  caused  the  plaintiff's 
Injuries,  without  negligence  on  the  part  of 
plaintiff  contributing  thereto." 

Besides  demurring  to  the  petition  gener- 
ally, the  railroad  company  specially  demur- 
red thereto  on  the  following  grounds:  "(1; 
It  is  therein  shown  that  the  plaintiff,  after 
being  apprised  of  danger  in  which  he  was 
placed  by  the  alleged  negligence  of  the  de- 
fendant's servants,  and  after  having  suffi- 
cient time  and  opportunity  to  free  himself 
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therefrom  and  place  himself  in  a  safe  place^ 
continued  in  a  dangerous  position,  brought 
about  by  the  alleged  negligence  of  defend- 
ant's servant,  and  declined  to  escape  there- 
from. (2)  It  is  shown  by  plaintiff's  petition 
that  his  injury  was  not  the  proximate  result 
of  defendant's  alleged  negligence,  but  was 
caused  by  an  Independent  third  party,  to 
wit,  the  engine  controlled  and  operated  on 
the  tracks  of  the  Southern  Railway  Com- 
pany by  the  employes  of  said  Southern  Rail- 
way Company,  and  not  controlled  or  opera- 
ted, directly  or  Indirectly,  by  this  defendant, 
or  any  of  its  employes,  and  was  not  caused 
by  any  act  of  any  servant  of  this  defendant; 
nor  was  any  act  of  this  defendant  or  any  of 
its  employes  the  proximate  cause  of  plain- 
tiff's injuries/' 

Payne  &  Tye  and  R.  J.  ft  J.  McCamy,  for 
plaintiff  in  error.  Hoke  Smith,  H.  O.  Pee- 
ples,  W.  C.  Martin,  and  Marion  Smith,  for  de- 
fendant in  error. 

EVANS,  J.  (after  stating  the  facts).  That 
the  employes  of  the  defendant  railroad  com- 
pany were  guilty  of  acts  of  negligence  is  not 
controverted.  It  is  insisted  that  such  acts 
were  not  the  proximate  cause  of  the  Injury. 
What  are  the  facts  alleged  bearing  on  this 
question?  Assuming,  for  the  present,  that 
the  plaintiff  was  not  guilty  of  contributory 
negligence,  it  appears:  (1)  That  the  negli- 
gence of  the  defendant's  train  crew  in  ap- 
proaching at  a  rapid  rate  the  cars  being  op- 
erated by  the  section  gang,  notwithstanding 
notice  of  its  whereabouts  had  previously 
been  given  to  the  engineer,  brought  about 
the  necessity  of  reversing  these  cars  and 
pushing  them  southward  in  order  to  en- 
deavor to  prevent  a  collision.  (2)  The  con- 
tinuing negligence  of  the  train  crew  in  not 
checking  the  speed  of  the  train  rendered  this 
precautionary  measure  of  no  avail.  (8) 
The  section  foreman.  Instead  of  warning  his 
crew  that  the  train  continued  to  approach 
rapidly,  and  giving  his  men  an  opportunity 
to  reach  a  place  of  safety,  hazarded  their 
lives  by  persisting  in  his  effort  to  prevent 
the  impending  collision.  (4)  He  knew  of  the 
position  occupied  by  the  plaintiff,  and  that 
the  plaintiff  could  not  observe  for  himself 
the  increasing  danger  in  his  rear,  or  observe 
the  new  danger  In  front  presented  by  the 
approach  of  a  train  on  the  Southern  Rail- 
way track;  yet  the  foreman  gave  to  the 
plaintiff  no  hint  of  this  new  danger,  nor 
warned  him  in  time  to  leave  his  post  of  duty 
after  the  danger  from  behind  had  become  im- 
minent. (5)  When  the  foreman  did  give  his 
tardy  warning,  the  only  avenue  of  escape 
from  the  immediate  and  pressing  danger  in 
the  rear  which  was  open  to  the  plaintiff  lay 
across  the  track  of  the  Southern  Railway 
Company.  (6)  Knowing  only  of  the  im- 
pending collision,  and  having  been  unable  to 
either  see  or  hear  the  train  of  the  Southern 
Railway  Company,  the  plaintiff  undertook 
to  save  himself  by  availing  himself  of  hia 


only  apparent  avenue  of  escape,  which  was 
Immediately  cut  off  by  the  rapidly  moving 
train  approaching  on  the  track  of  that  com- 
l)any.  To  place  one  in  a  situation  where  he 
will  be  instantly  killed  if  he  remains  where 
he  is,  and  to  thus  force  him  to  throw  him- 
self into  the  very  teeth  of  an  unknown  peril 
in  a  futile  effort  to  escape  injury.  Is  a  very 
practical  way  of  furnishing  the  efficient  and 
proximate  cause  of  his  being  physically  in- 
jured by  the  physical  operation  of  the  un- 
known peril  into  which  he  is  driven.  Not 
only  does  the  plaintiff  allege  that  he  was 
n^ligently  placed  in  such  a  situation,  but  he 
goes  further,  and  asserts  that  his  lack  of 
knowledge  of  the  unknown  peril  to  which  he 
was  exposed  was  due  to  the  negligent  omis- 
sion of  the  foreman  to  give  him  notice  there- 
of before  he  was  actually  entrapped  between 
a  known  and  an  unknown  peril,  both  of 
which  threatened  his  life. 

As  was  pertinently  remarked  by  Lord  El- 
lenborough  in  Jones  v.  Boyce,  1  Stark.  493, 
one  who  places  a  man  'in  such  a  situation 
that  he  must  adopt  a  perilous  alternative  la 
responsible  for  all  the  consequences."  Since 
the  decision  in  that  case,  which  has  been  ap- 
proved and  universally  followed  in  this  coun- 
try, the  defense  tliat  one  negligently  placed 
in  such  a  situation  was  actually  hurt,  not  by 
the  person  who  placed  him  in  peril,  but  by 
his  own  act  in  endeayoring  to  escape  there- 
from, whereby  he  came  into  contact  with  an- 
other independent  and  overwhelming  agency, 
of  which  he  was  unable  to  gain  the  mastery, 
has  lost  all  novelty.  See  cases  cited  in  note 
to  Gilson  T.  Delaware  Canal  Co.,  36  Am.  St 
Rep.  847,  848.  "It  is  well  settled  that  the 
mere  fact  that  there  have  been  intervening 
causes  between  the  defendant's  negligence 
and  the  plaintiff's  injuries  is  not  sufficient  in 
law  to  relieve  the  former  from  liability;  that 
is  to  say,  the  plaintiff's  injuries  may  yet  be 
the  natural  and  proximate  in  law,  although 
between  the  defendant's  negligence  and  the 
injuries  other  causes,  conditions,  or  agaides 
have  operated.'*  21  Am.  &  Eng.  Enc.  U  490. 
The  '*causal  connection  must  be  actually 
broken,  the  sequence  interrupted,  in  order 
to  relieve  the  defendant  from  responsibility. 
The  mere  fact  that  another  person  concurs 
or  co-operates  in  iHroducing  the  injury,  or 
contributes  thereto  in  any  degree,  whether 
large  or  small,  is  of  no  importance."  1  Shear. 
&  Redf.  Negl.  I  31.  See,  also,  Missouri  Ry. 
Oo.  V.  Rogers  <Tex.  Sup.)  40  S.  W.  956;  L»un- 
deen  v.  Electric  Light  Co,  (Mont)  41  Pac. 
995.  "If  one  person  wrongfully  places  anoth- 
er in  a  position  of  peril,  whereby  the  latter 
makes  a  natural  and  reasonable  effort  to  es- 
cape the  threatened  danger,  the  former  is 
responsible  for  the  consequences  of  such  ef- 
fort, precisely  as  if  he  had  immediately  caus- 
ed them."  Watson,  Dam.  Per.  Inj.  §  66. 
This  doctrine  was  applied  by  this  court  in 
Simmons  v.  Railway  Co.,  92  Ga.  658,  18  S.  E 
999.  The  plaintiff,  a  brakeman  employed  by 
the  defendant  company,  was  put  in  imminent 
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p«i11  bj  the  negligence  of  its  engineer  In  not 
stopping  at  a  switch  In  order  that  a  train 
coming  from  the  opposite  direction  might 
pass.  A  collision  hetween  the  two  trains  was 
momentarily  expected.  The  plaintiff  and  the 
conductor  vainly  endeavored  to  signal  the 
engineer  with  their  lanterns,  hut  the  lights 
went  out,  and  the  conductor  ordered  the 
plaintiff  to  run  forward  and  tell  the  engineer 
to  stop  his  train.  In  attempting  to  execute 
this  order,  the  plaintiff,  while  passing  over 
a  coal  car,  lost  his  footing  and  fell,  sustain- 
ing injuries.  The  defense  of  the  defendant 
company  was  that  the  negligence  of  its  en- 
gineer was  not  the  proximate  cause  of  these 
injuries,  which  resulted  from  a  large  lump  of 
coal  over  which  the  plaintiff  fell;  hut  our 
present  chief  Justice  effectively  disposed  of 
this  contention  hy  saying  that  the  company 
wrongfully  placed  the  plaintiff  in  a  situation 
of  peril,  giving  liim  no  alternative  save  to 
jump  from  the  moving  train,  or  endeavor,  as 
lie  did,  to  stop  it  in  time  to  avoid  the  ex- 
pected collision.  Had  he  Jumped  and  struck 
the  lump  of  coal  or  any  other  object  on  the 
ground,  any  injury  so  sustained  would  result 
from  the  act  of  negligence  charged;  and  the 
fact  that  he  was  injured  while  Jumping  from 
one  part  of  the  train  to  another  In  an  effort 
to  effect  his  escape  from  the  danger  hy  pro- 
curing the  engineer  to  stop  the  train  did  not 
make  such  negligence  any  the  less  the  prox* 
Imate  cause  of  his  injury.  A  wrongdoer  can- 
not avail  himself  of  the  plea  that  he  only 
produced  the  fright  which  caused  another  to 
Injure  himself  in  an  attempt  to  guard  him- 
self from  the  threatened  danger.  Elllck  v. 
Wilson  (Neb.)  79  N.  W.  162;  San  Antonio 
Ry.  Co.  V.  Peterson  (Tex.  Civ.  App.)  49  S,  W. 
924.  It  may,  in  the  present  case,  be  con- 
ceded that  the  foreman  of  the  defendant 
company  was  not  negligent  in  not  anticipat- 
ing that  a  train  of  the  Southern  Railway 
Company  might  come  along  and  cut  off  the 
plaintiff's  only  avenue  of  escape  from  the 
impending  danger  in  his  rear.  Still,  as  the 
foreman  failed  to  give  warning  till  immediate 
flight  therefrom  was  rendered  imperative  and 
the  plaintiff  was  thus  put  in  peril  of  his  life, 
the  company  would  be  liable  If  there  had 
been  no  approaching  train  on  the  parallel 
railroad  track,  and  the  plaintiff  had  been  in- 
jured by  falling  in  his  precipitate  haste  in 
endeavoring  to  cross  the  track  and  reach  a 
point  of  safety.  The  foreman  might  well 
have  foreseen  that,  if  the  plaintiff  was  forced 
to  make  undue  haste  in  an  effort  to  get  out 
of  his  perilous  situation,  he  might  be  injur- 
ed in  various  ways.  "Negligence,  to  be  the 
proximate  cause  of  an  injury,  must  be  such 
that  a  person  of  ordinary  caution  and  pru- 
dence would  have  foreseen  that  some  injury 
would  likely  result  therefrom,  not  that  the 
specific  injury  would  result."  Atchison  Ry. 
Co.  V.  l*arry  (Kan.)  73  Pac.  105;  Mayor  of 
Macon  ^r.  Dykes,  103  Ga.  848,  31  S.  E.  443. 
Any  injury  which  ordinary  prudence  would 
suggest  as  likely  to  result  from  the  act  of 


negligence  committed  would  be  the  proxl* 
mate  result  of  such  negligence.  Township  v. 
Graver,  126  Pa.  24,  17  Atl.  249,  11  Am.  St. 
Bep.  867;  Johnson  v.  Tel.  Elxchange  Co.,  48 
Minn.  433,  51  N.  W.  225.  The  test  Is  not 
whether  the  foreman  could  reasonably  have 
anticipated  that  the  plaintiff  would  be  run 
over  by  a  train  on  the  parallel  track,  but 
whether  the  foreman  should  have  foreseen 
that,  if  timely  warning  was  not  given  to  the 
plaintiff  to  leave  his  post  of  duty,  he  might 
be  subjected  to  injury,  not  only  from  the  ob- 
vious danger  of  the  impending  collision,  but 
from  other  wholly  independent,  but  existing, 
sources  of  danger.  1  Shear.  &  Redf.  Negl.  § 
29.  Thus,  in  W.  &  A.  R.  Co.  v.  Bailey,  105 
6a.  100,  31  a  E.  549,  while  it  could  not  rea- 
sonably be  expected  of  the  company's  en- 
gineer to  anticipate  that,  if  he  recklessly  ran 
over  a  trespasser  on  tlie  track,  the  trespass- 
er's body  would  be  hurled  against  another 
employ^  of  the  company,  who  was  at  his  post 
of  duty,  the  company  was  held  liable  for  in- 
juries in  this  manner  sustained  by  such  em- 
ploy6.  We  are  by  no  means  prepared  to  say, 
however,  that  the  precise  Injury  sustained 
by  the  plaintiff  in  the  present  case  was  not 
one  which  might  have  been  anticipated.  The 
parallel  track  of  the  Southern  Railway  Com- 
pany represented  something  more  than  a 
feature  of  the  landscape  at  the  point  where 
the  plaintiff  was  nm  over.  The  company 
was  engaged  in  the  serious  business  of  trans- 
porting freight  and  passengers,  and  employ- 
ed the  customary  means  used  in  conducting 
such  a  business.  Trains  ran,  and  were  to  be 
expected  to  run,  on  that  railroad.  Long 
since,  this  court  called  attention  to  the  fact 
that  the  employes  of  a  company  so  engaged 
were  in  a  position  to  realize  that  trains  might 
be  run  along  the  track  at  any  and  at  all 
times;  and  in  Southern  Ry.  Co.  v.  Webb,  116 
Ga.  152,  157,  42  S.  R  395,  397,  59  L.  R.  A. 
109,  Mr.  Justice  Cobb  said:  **If  a  railway 
company  is  bound  to  anticipate  and  appre- 
hend that  one  left  in  a  helpless  condition  in 
a  perilous  place  upon  its  tracks  through  its 
negligence  may  be  injured  by  one  of  its  own 
engines  or  trains  running  thereon,  is  It  not 
equally  bound  to  so  anticipate  and  appre- 
hend any  injury  which  might  result  to  such 
person  from  an  engine  of  another  company 
which  the  first  company  knew  had  a  right 
to  and  did  actually  use  the  tracks  from  time 
to  time?  It  would,  indeed,  bring  about  a 
curious  result  if  the  defendant  would  be  lia- 
ble in  such  a  case  only  when  the  second  en- 
gine or  train  was  owned  by  it"  The  result 
reached  in  that  case  was  that  the  negligence 
of  the  defendant,  which  caused  the  plaintlfl^s 
son  to  be  thrown  off  a  train  onto  its  track, 
where  he  lay  insensible  till  a  train  of  anoth- 
er company  came  along  and  ran  over  him^ 
was  the  proximate  cause  of  his  death,  the 
crew  of  that  train  being  blameless.  Had  the 
plaintiff  in  this  case  been  hurt  by  a  train 
northward  bound  on  the  defendant  compa- 
ny's track,  the  approach  of  which  the  fore- 
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man  failed  tb  dbserve,  though  he  kept  his 
men  pushing  the  cars  towards  it,  the  com- 
pany would  surely  not  be  in  a  position  to  say 
that  common  foresight  could  not  have  sugf- 
gested  the  possibility  of  their  being  such  a 
train,  and  therefore  its  foreman  was  under 
no  duty  to  maintain  a  lookout  in  the  direc- 
tion from  which  it  came.  And  it  seems  none 
the  less  reasonable  to  conclude  that  the  prob- 
ability of  the  Southern  Railway  Company 
using  its  parallel  track  for  the  purpose  of 
conducting  its  business  in  usual  course  and 
with  customary  means  was  a  probability 
which  human  foresight  might  have  suggested 
to  a  man  of  ordinary  care  and  prudence. 

The  allegations  of  the  petition  do  not  show 
that  the  plaintiff  yoluntarily  exposed  himself 
to  a  known  and  obvious  danger  which  was 
impending  at  the  time  he  obeyed  the  order 
of  the  foreman  to  reverse  the  push  and  lever 
cars  and  propel  them  in  the  opposite  direc* 
tion  from  that  in  which  they  had  been  mov- 
ing. The  fair  inference  from  the  facts  re- 
cited is  that  the  foreman  and  the  men  work* 
ing  under  his  direction  pursued  a  safe  course 
in  80  doing,  acting  upon  the  reasonable  as- 
sumption that  the  crew  of  the  freight  train 
would  take  all  necessary  steps  to  reduce  the 
speed  of  the  train.  According  to  the  allega- 
tions of  the  petitioUt  the  plaintiff  would  have 
committed  a  breach  of  his  duty  had  he  re- 
fused to  obey  this  order  of  the  foreman,  and 
it  was  not  until  afterwards,  when  it  became 
apparent  that  the  trainmen  were  not  check- 
ing the  speed  of  the  approaching  train,  that 
it  was  proper  and  necessary  that  the  men  in 
charge  of  the  push  and  lever  cars  should 
abandon  them  to  their  fate,  and  seek  a  place 
of  safety  for  themselves.  Nor,  under  the 
facts  alleged,  was  the  plaintiff  chargeable 
with  fault  because  he  did  not  forsake  his 
post  of  duty  at  the  appropriate  moment,  but 
relied  on  the  foreman  to  give  him  tim^y 
warning. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  OANDLER,  J.,  absent 


(128  Cku  e£) 
LOUISVILLE  &  N.  R.  00.  v.  WILSON. 

(Supreme  Court  of   Georgia.     May  15.   1905.) 

1.  Dead  Bodies— Interest  of  Widow. 

A  widow  has  an  interest  in  the  unburied 
body  of  her  deceased  husband  which  the  courts 
will  recognize. 

[Ed.  Note. — For  cases  in  point,  see  TOt  16^ 
Cent.  Dig.  Dead  Bodies,  §$  1,  Z] 

2.  Cabsiebs  —  Negliqbncx  —  PaoTScnoN    or 
Dead  Bodt. 

Where  a  declaration  alleged  that  a  widow 
desired  to  have  her  husband's  body  carried  by  a 
railroad  from  the  place  of  death  to  the  place  of 
intended  burial;  that  the  route  was  over  the 
railroad  to  a  junction,  and  thence  by  a  branch 
of  the  same  road  to  the  destination;  that  the 
agent  of  the  company  at  the  initial  point  would 
only  sell  her  transportation  for  the  body  to  the 
junction,  but  told  her  that  the  company  would 
carry  the  body  to  the  place  of  burial,  and  that 
at  the  point  of  junction  she  could  obtain  trans- 
portation to  the  destination;   that  she  paid  for 


such  transportation  to  the  junction,  and  de* 

livered  the  body,  with  its  accompanying  shroud 
and  coffin,  to  the  company;  that  on  arrival  at 
the  junction  the  company's  agent  had  the  coffin 
and  body  placed  on  an  open  platform  in  the 
rain,  and  allowed  it  to  remain  there  for  sev« 
eral  hours  while  waiting  for  the  second  train 
to  arrive,  and  refused,  on  request  of  the  wife, 
to  have  it  placed  where  it  would  be  protected 
from  the  weather;  and  that  the  coffin  and 
shroud  were  damaeed  to  the  extent  of  $75,  and 
the  body  was  "soaked  and  otherwise  mutilated" 
—heldt  that  the  declaration  set  out  a  cause  of 
action. 
(Syllabus  by  the  Oourt) 

Error  from  Superior  Court,  Warren  Coun- 
ty; P.  B.  Seabrook,  Judge. 

Action  by  P.  Wilson  against  tbe  Louis- 
yllle  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Penina  Wilson  brought  suit  in  the  superior 
court  of  Warren  county  against  the  Louis- 
Tllle  &  Nashville  Railroad  C(Hnpany,  a  for^ 
eign  corporation,  as  the  lessee  of  the  Geor- 
gia Railroad  &  Banidng  Company,  a  corpo- 
ration under  the  laws  of  Qeorgia.  She  al- 
leged that  tbe  defendant  company  had  dam* 
aged  her  in  the  sum  of  $2,000  for  the  follow- 
ing reasons:  On  or  about  the  12th  day  of 
March,  1903,  her  husband,  Hamp  Wilson, 
died  in  Atlanta,  Ga.  After  liis  death  she  de- 
livered his  body  to  the  defendant  company, 
to  be  carried  from  Atlanta  to  Warrenton, 
Ga.,  where  it  was  to  be  buried.  Defendant 
has  a  railroad  and  operates  trains  between 
said  places.  She  notified  the  defendant  that 
she  was  going  to  carry  her  husband's  body  to 
Warrenton,  and  offered  to  pay  for  the  traub- 
portation  thereof.  The  agent  at  Atlanta 
refused  to  sell  her  transportation  further 
than  to  Camak,  a  Junction  point  on  the 
defendant  company's  road.  Petitioner  paid 
defendant  for  the  transportation  to  Camak, 
and  informed  it  that  she  was  going  to 
carry  the  body  of  her  husband  on  to 
Warrenton.  The  said  agent  Informed  peti- 
tioner that  the  body  of  het  husband  would 
be  carried  by  the  defendant  company,  and 
that  she  could  buy  transportation  from 
Camak  to  Warrenton.  Defendant  agreed  to 
transport  the  said  body  of  petitioner's  hus- 
band from  Atlanta  to  Warrenton,  and  ac- 
cepted pay  therefor.  When  the  train  bearing 
the  body  of  her  husband  arrived  at  Camak, 
in  the  county  of  Warren,  the  coffin  con- 
taining it  was  taken  from  the  train 
by  the  defendant  company  and  placed  on 
an  open  platform,  and  there  allowed  to 
remain  several  hours  until  defendant's  train 
going  to  Warrenton  arrived.  When  the 
body  was  taken  from  the  train  it  was  night 
and  raining.  Petitioner  and  others  request- 
ed the  agent  of  the  defendant  company  at 
Camak  to  have  said  body  placed  where  It 
would  be  protected  from  the  rain  and  weath- 
er, but  he  refused  to  do  so.  Petitioner  shows 
that  as  a  result  the  body  of  her  husband 
tiie  shroud,  and  coffin  were  "soaked  and  other- 
wise mntilated.'*    By   reason  of  the   facts 
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abore  set  forth,  said  coffin  and  ahrond  were 
damaged  to  the  amount  of  $75,  and  she  was 
fiabjected  to  great  bnmlliation  and  shame 
and  mental  suffering.  Defendant  waa  a 
common  carrier.  She  charged  that  It  was 
wanting  in  ordinary  care  and  in  fact  was 
grossly  negligent  She  also  alleged  a  prop- 
erty right  in  the  coffin  and  shroud.  The  de- 
fendant company  demurred  generally  to  the 
petition.  The  court  overruled  the  demurrer, 
and  to  this  ruling  the  defendant  excepted. 

Jos.  B«  &  Bryan  Cummlng,  for  plaintiff  in 
error.  L.  D.  McGregor,  Burton  Smith,  and 
J.  A.  Branch,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
Death  is  unique.  It  is  unlike  aught  else  In 
Its  certainty  and  Its  incidents.  A,  corpse  in 
some  respects  is  the  strangest  thing  on  earth. 
A  man  who  but  yesterday  breathed  and 
thought  and  walked  among  us  has  passed 
away.  Something  has  gone.  The  body  Is 
left  still  and  cold,  and  is  all  that  is  visible 
to  mortal  eye  of  the  man  we  knew.  Around 
It  cling  love  and  memory.  Beyond  it  may 
reach  hope.  It  must  be  laid  away.  And  the 
law — ^that  rule  of  action  which  touches  all 
human  things — must  touch  also  this  thing  of 
death.  It  is  not  surprising  that  the  law  re- 
lating to  this  mystery  of  what  death  leaves 
behind  cannot  be  precisely  brought  within 
the  letter  of  all  the  rules  regarding  com. 
lumber  and  pig  iron.  And  yet  the  body 
must  be  buried  or  disposed  of.  If  buried, 
It  must  be  carried  to  the  place  of  burial. 
And  the  law,  in  its  all-sufficiency,  must  fur- 
nish some  rule,  by  legislative  enactment  or 
analogy,  or  based  on  some  sound  legal  prin- 
ciple, by  which  to  determine  between  the 
living  questions  of  the  disposition  of  the 
dead  and  rights  surrounding  their  bodies. 
In  doing  this  the  courts  will  not  close  their 
eyes  to  the  customs  and  necessities  of  civili- 
SEation  in  dealing  with  the  dead  and  those 
sentiments  connected  with  decently  disposing 
of  the  remains  of  the  departed  which  furnish 
one  ground  of  difference  between  men  and 
brutes.  It  Is  said  that  burial  in  church- 
yards was  introduced  into  England  by  Cuth- 
bert,  archbishop  of  Canterbury,  In  the  year 
750  A.  D.  At  an  early  date  the  church  be- 
gan to  take  jurisdiction  in  regard  to  places 
of  burial  and  the  sepulture  of  the  dead.  This 
jurisdiction  gradually  became  more  enlarged 
and  more  firmly  fixed,  until  the  ecclesiasti- 
cal courts  left  little  for  the  common-law 
courts  to  decide  upon  these  subjects.  Thus 
It  was  that  Lord  Coke  said  that  the  burial 
of  a  coripse  belonged  to  ecclesiastical  cog- 
nizance, but  the  heirs  had  an  action  for  de- 
facing the  monument  (1  Inst.  4,  18  B;  8 
Inst.  203);  and  so  It  was  that  Blackstone 
made  use  of  the  much  quoted  expression: 
••But,  though  the  heir  has  a  property  In 
the  monuments  and  escutcheons  of  his  an- 
cestors, yet  he  has  none  in  their  bodies  or 
ashes;  nor  can  he  bring  any  dvll  action 
against  such  as  indecently,  at  least,  if  not 


impiously,  violate  and  disturb  their  remains 
when  dead  and  buried.  The  parson.  Indeed, 
who  has  the  freehold  of  the  soil,  may  bring 
an  action  of  trespass  against  such  as  dig 
and  disturb  it;  and  if  any  one.  In  taking  up 
a  dead  body,  steals  the  shroud  6r  other  ap- 
parel, it  wni  be  felony,  for  the  property 
thereof  remains  ih  the  executor,  or  whoever 
was  at  the  charge  of  the  funeral.*'  2  Bl. 
Com.  429.  See  Hammond's  Ed.  651,  and  note 
on  page  653. 

The  subject  of  the  right  of  burial  and  the 
protection  of  the  bodies  of  the  dead  arose  In 
the  matter  of  the  widening  of  Beekman 
street  in  the  city  of  New  York,  and  was  re- 
ferred to  Hon.  Samuel  B.  Buggies,  as  ref- 
eree. He  made  a  learned  and  elaborate  ft^ 
port,  which  was  confirmed  by  the  court.  It 
will  be  found  published  in  4  Brad.  R.  503  et 
seq.,  and  from  It  the  following  excerpts  are 
taken:  "The  power  thus  exercised  by  the  ec- 
clesiastical tribmials  was  not  spiritual  In  its 
nature,  but  merely  temporal  and  juridical. 
It  was  a  legal,  secular  authority,  which  they 
had  gradually  abstracted  from  the  ancient 
cIvH  courts,  to  which  It  had  originally  be- 
longed; and  that  authority,  from  the  very 
necessity  of  the  case,  in  the  state  of  New 
Tork,  must  now  be  vested  in  its  secular 
courts  of  Justice.  The  necessity  for  the  ex- 
ercise Of  such  authority,  not  only  over  the 
burial,  but  over  the  corpse  itself,  by  some 
competent  legal  tribunal,  will  appear  at 
once.  If  we  consider  the  consequences  of  its 
abandonment.  If  no  one  has  any  legal  in- 
terest In  a  corpse,  no  one  can  legally  deter* 
mine  the  place  of  its  Interment,  nor  exclU' 
slvely  retain  Its  custody.  A  son  will  have 
no  legal  right  to  retain  the  remains  of  his 
father,  nor  a  husband  of  his  wife,  one  mo- 
ment after  death.  A  father  cannot  legally 
protect  his  daughter's  remains  from  expo- 
sure or  Insult,  however  indecent  or  outra- 
geous, nor  demand  their  reburial,  if  dragged 
from  the  grave.  The  dead,  deprived  of  the  le- 
gal guardianship,  however  partial,  which  the 
church  so  long  had  thrown  around  them,  and 
left  unprotected  by  the  civil  courts,  will  be- 
come, in  law,  nothing  but  public  nuisances; 
and  their  custody  vrill  belong  only  to  the 
guardians  of  the  public  health,  to  remove 
and  destroy  the  offending  matter,  with  ail 
practical  economy  and  dispatch.  The  crim- 
inal courts  may  punish  the  body  snatcher 
who  Invades  the  grave,  but  will  be  power- 
less to  restore  Its  contents.  •  •  •  The 
sacred  relics  of  Mt  Vernon  may  be  torn 
from  their  "mansion  bf  rest/  and  exhibited 
for  hire  in  our  very  midst,  and  no  civil  au- 
thority can  remand  them  to  the  tomb. 
•  •  •  It  will  be  seen  that  much  of  the  ap- 
parent difficulty  of  this  subject  arises  from 
a  false  and  needless  assumption,  in  holding 
that  nothing  Is  property  that  has  not  a  pe- 
cuniary value.  •  •  •  The  world  does 
not  contain  a  tribunal  that  would  punish  a 
son  who  should  resist,  even  unto  death,  any 
attempt  to  mutilate  his  father's  corpse,  ot^ 
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tear  It  from  the  graye  for  sale  or  dissection; 
but  where  would  he  find  the  legal  right  to 
resist,  except  In  his  peculiar  and  ezcluslye 
Interest  In  the  body?  The  right  to  the  re- 
pose of  the  grave  necessarily  Implies  the 
right  to  its  exclusive  possession."  The  re- 
port of  the  referee  has  been  criticised  by  a 
writer  In  10  Cent  Law  J.  303;  but  It  has 
been  cited  with  approval  by  nearly  all  the 
courts  which  have  since  dealt  with  the  ques- 
tions there  involved.  It  Is  said  Mr.  Buggies 
added  a  note  to  the  original  report  In  ex- 
planation of  the  term  "next  of  kin,*'  stating 
that  It  '*was  not  employed  for  the  purpose 
of  denying  or  questioning  the  legal  right  of 
a  surviving  husband  to  bury  his  wife's  re- 
mains, or  to  relnter  them  if  disturbed." 
Hackett  t.  Hackett,  18  R.  I.  157,  26  Atl.  42, 
19  L.  R.  A.  558,  49  Am.  St  Rep.  762.  For 
those  who  desire  to  consult  law  literature 
on  burial  grounds,  burials^  etc,  an  extended 
list  will  be  found  In  a  note  to  18  Abb.  N.  O. 
76.  In  Pierce  v.  Proprietors  of  Swan  Point 
Cemetery,  10  R.  I.  227,  14  Am.  Rep.  667,  it 
was  held  that,  '*whlle  a  dead  body  is  not 
property  in  the  strict  sense  of  the  common 
law.  It  is  quasi  property,  over  which  the 
relatives  of  the  deceased  have  rights  which 
the  courts  will  protect"  Potter,  J.,  deliver- 
ed an  able  opinion  In  that  case,  reviewing 
the  matter  both  from  the  standpoint  of  his- 
tory and  of  authority.  In  Larson  v.  Chase, 
47  Minn.  307,  50  N.  W.  238,  14  L.  R.  A.  85, 
28  Am.  St  Rep.  370,  It  Is  held  that  *the  right 
to  the  possession  of  a  dead  body  for  the  pur- 
poses of  preservation  and  burial  belongs,  In 
the  absence  of  any  testamentary  disposition, 
to  the  surviving  husband  or  wife  or  next  of 
kin.  This  right  is  one  which  the  law  recog- 
nizes and  will  protect  and  for  any  Infraction 
of  it-H9uch  as  an  unlawful  mutilation  of  the 
remains — an  action  for  damages  will  lie.  In 
such  an  action  a  recovery  may  be  had  for  in- 
jury to  the  feelings  and  mental  sufTering  re- 
sulting directly  and  proximately  from  the 
wrongful  act  although  no  actual  pecuniary 
damage  is  alleged  or  proved."  In  Bogert  v. 
City  of  Indianapolis,  13  Ind.  135,  It  was  held 
that  '*the  bodies  of  the  dead  belong  to  the 
surviving  relatives,  in  the  order  of  inherit- 
ance, as  property,  and  they  have  the  right  to 
dispose  of  them  as  such,  within  restrictions 
analogous  to  those  by  which  the  disposition 
of  other  property  may  be  regulated."  In 
Renihan  v.  Wright  125  Ind.  536.  25  N.  E, 
822,  9  L.  R.  A.  514,  21  Am.  St.  Rep.  249,  It 
was  held  that  "where  a  husband  and  wife 
employed  undertakers  to  keep  the  body  of  a 
deceased  daughter  until  they  might  be  ready 
to  inter  it  and  the  defendants  negligently 
took  or  allowed  It  to  be  taken  and  buried,  or 
otherwise  disposed  of  it  an  action  for  dam- 
ages would  lie."  In  Doxtator  v.  Railroad 
Company  (Mich.,  1899)  79  N.  W.  922,  45  L. 
R.  A.  535,  a  similar  rule  was  recognized,  but 
a  recovery  was  denied  on  other  grounds. 
See,  also,  6  Am.  L.  Rev.  182;  8  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  835;  Foley  v.  Phelps,  1 


App.  Dlv.  551,  37  N.  T.  Supp.  471;  Hackett 
V.  Hackett  18  R.  I.  155,  26  Atl.  42,  19  L.  R. 
A.  558,  49  Am.  St  Rep.  762,  supra. 

In  this  state  the  right  of  che  owner  of  an 
easement  of  burial  in  a  cemetery  lot  or  one 
who  is  rightfully  in  possession  of  it  to  re- 
cover damages  from  a  person  who  wrong- 
fully enters  upon  it  and  disinters  the  remains 
of  persons  buried  therein,  has  been  recog- 
nized; and  it  was  held  that  in  a  suit  for 
wrongfully  disinterring  a  dead  body,  if  the 
injury  has  been  wanton  and  malicious,  or  the 
result  of  gross  negligence  or  a  rieckless  dis- 
regard of  the  rights  of  others,  equivalent  to 
an  intentional  yiolation  of  them,  exemplary 
damages  may  be  awarded,  in  estimating 
which  the  injury  to  the  natural  feelings  of 
the  plaintiff  may  be  taken  into  considera- 
tion. Jacobus  V.  Congregation  of  the  Chil- 
dren of  Israel,  107  Ga.  518^  83  S.  E.  853,  73 
Am.  St  Rep.  141;  Roumlllot  y.  Gardner,  113 
6a.  60,  38  S.  E.  362,  53  L.  R.  A.  729.  In 
Wright  y.  Hollywood  Cemetery  Corp.,  112 
Ga.  884,  38  S.  E.  94,  52  L.  R.  A.  621,  it  was 
held  that  an  unlawful  and  unwarranted  in- 
terference with  the  exercise  of  the  right  of 
burial  was  a  tort  which  gave  to  the  grand- 
mother and  brother  of  the  deceased,  who 
were  proceeding  to  have  the  corpse  interred, 
a  right  of  action;  and  the  same  ruling  was 
made  with  respect  to  the  damages  recover- 
able as  in  the  case  of  Jacobus  v.  Congrega- 
tion of  the  Children  of  Israel,  supra.  From 
these  decisions  it  will  be  seen  that  in  Geor- 
gia, where  ecclesiastical  courts  have  never 
been  recognized,  rights  with  respect  to  btir- 
ial,  cemeteries,  and  dead  bodies  are  protected 
by  the  secular  courts.  Indeed,  if  this  were 
not  so,  and  if  all  matters  which  were  cogr 
nizable  by  the  ecclesiastical  courts  and  thua 
withdrawn  from  the  common-law  administra- 
tion could  not  be  dealt  with  by  the  courts  of 
this  state,  many  most  Important  rights  would 
be  left  unprotected.  Thus  until  a  compara- 
tively recent  date  in  England  the  jurisdiction 
of  the  ecclesiastical  tribunals  Included, 
among  other  things,  cases  of  marriage,  di- 
vorce, and  testamentary  causes.  In  Turner 
V.  Thompson,  58  Ga.  271,  36  Am.  Rep.  297, 
it  is  said:  "Our  own  statute,  which  adopted 
the  English  common  law  and  the  old  English 
statutes,  adopted  them  only  where  applica- 
ble to  our  people  in  this  new  country,  and 
the  circumstances  surrounding  them  here." 

Some  courts  have  quoted  the  statement 
from  Blackstone  set  out  above,  and  an- 
nounced in  broad  language  that  a  dead  body 
is  not  the  subject  of  property.  But  when 
particular  cases  arose,  it  generally  became 
necessary  to  bold  that  a  husband  or  wife,  or 
next  of  kin,  did  have  an  interest  In  the  body 
of  the  deceased  which  the  law  would  protect, 
whether  that  interest  and  the  right  of  control 
and  possession  was  technically  denominated 
property,  or  quasi  property,  or  by  some 
other  name.  If  this  is  not  true,  for  stealing 
or  wrongfully  withholding  the  custody  of  a 
dead  body  there  might  be  an  action  for  dam- 
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ages  in  some  cases,  but  no  method  of  recov- 
ering or  restoring  the  body  to  its  proper 
resting  place.  An  illustration  of  the  class 
of  cases  Just  referred  to  is  Meagher  t.  Dris- 
coll,  99  Mass.  281,  96  Am.  Dec.  759.  This 
decision  announced  that  a  dead  body  was  not 
the  subject  of  property,  and  that  after  burial 
it  became  a  part  of  the  ground  to  which  it 
liad  been  committed.  Yet,  for  an  improper 
disinterring  and  removing  of  the  remains  it 
was  held  that  an  action  of  tort  "in  the  nature 
of  trespass  quare  clausum  fregit"  would  lie, 
and.  If  there  was  a  willful  disregard  or  care- 
less ignorance  of  the  plaintilTs  rights,  the  in- 
jury to  his  feelings  might  be  considered  in 
measuring  damages.  Nevertheless  the  same 
court  held  at  a  later  date  that  "an  action 
against  a  hospital  for  an  autopsy  performed 
npon  the  dead  body  of  a  child  without  the 
consent  of  the  father,  who  was  the  natural 
guardian,  and  who  intrusted  the  child  to  the 
hospital  for  treatment,  does  not  fall  on  the 
ground  that  there  was  no  right  of  property 
in  the  dead  body."  In  the  decision  the  case 
of  Meagher  v.  Driscoll  is  cited,  not  as  con- 
flicting with,  but  rather  supporting,  the  later 
adjudication.  Burney  v.  Children's  Hospital 
<Mass.,  1897)  47  N.  E.  401,  38  L.  R.  A.  413, 
61  Am.  St  Rep.  273. 

If,  then,  there  is  a  property  right,  or  a 
quasi  property  right,  in  a  dead  body,  sub- 
ject, of  course,  to  the  necessity  for  proper 
disposition,  and  not  to  allow  it  to  become  a 
nnisance  or  injurious  to  the  public  welfare, 
what  is  the  status  of  the  defendant  company, 
which  undertook  to  transport  it  for  hire?  In 
Hale  T.  Bonner,  82  Tex.  33,  17  S.  W.  605,  14 
L.  R.  A.  836,  27  Am.  8t  Rep.  850,  it  was  held 
that  a  declaration  by  a  widow  against  a 
railway  company  for  negligence  in  the  de- 
livery of  the  body  of  her  husband  shipped 
upon  such  railway,  causing  delay  in  the  fu- 
neral, by  reason  of  which  decomposition  re- 
solted,  set  out  a  cause  of  action.  In  Beam  v. 
Cleveland  Ry.  Co.,  97  111.  App.  24,  it  was 
held  that  "a  brother  of  a  deceased  person, 
who  undertakes  to  pay  for  the  transportation 
of  his  body  from  the  place  of  his  death  to 
that  of  his  burial,  has  such  an  interest  in  the 
dead  body  as  entitles  him  to  damages  for  an 
Injury  to  it  by  the  negligent  act  of  the  rail- 
way while  transporting  it  for  hire."  This 
was  not  a  decision  of  the  highest  court  of  the 
state,  but  is,  nevertheless,  a  decision  which 
may  be  properly  cited  and  considered.  In 
Hockenhammer  v.  Lexington  &  Eastern  Ry. 
Cou  (Ky.,  1903)  74  8.  W.  222,  a  suit  was 
brought  against  the  railway  company  for 
striking  with  one  of  its  trains  a  wagon  con- 
taining the  corpse  of  a  child  and  throwing 
ft  to  the  ground.  On  the  subject  of  the  right 
of  the  father  in  regard  to  the  corpse  of  his 
child,  after  citing  various  authorities,  it  is 
said:  "We  therefore  conclude  that  the  great 
weight  of  authority  sustains  the  rule  that 
there  is  a  legal  right  in  the  bodies  of  the 
dead,  which  the  courts  will  recognize  and 
protect  by  the  proper  action,  as  the  case  may 


be."  The  recovery  was  denied  on  the  ground 
that  the  petition  did  not  allege  any  injury  to 
the  corpse.  It  was  said  that  if  the  child 
had  been  alive,  and  was  simply  thrown 
down,  but  not  hurt,  there  could  have  been 
no  recovery,  and  that  a  like  rule  would  be 
applied  by  analogy  to  its  body.  See.  also, 
Perley  on  Mortuary  I^aw,  103. 

Apparently  conflicting  yrith  these  various 
adjudications,  in  Griffith  v.  R.  Co.,  23  8.  C. 
25,  55  Am.  Rep.  1,  it  was  held  that  "an  ad- 
ministrator has  no  property  in  the  cadaver 
of  his  intestate,  and  therefore  cannot  main- 
tain an  action  for  its  willful  and  negligent 
mutilation,  but  he  may  sue  for  injury  to  the 
wearing  apparel  of  the  deceased."  In  that 
case  a  man  was  murdered,  and  his  corpse 
placed  on  a  railroad  track  to  conceal  the 
crime,  and  it  was  nm  over  and  mutilated  by 
the  trains.  It  also  involved  the  review  of  a 
reversal  by  the  judge  of  a  referee's  report 
on  the  ground  that  the  alleged  negligence 
had  not  been  proved.  The  direct  ruling  on 
the  subject  of  property  rights  in  regard  to  a 
dead  body  was  that  the  administrator  had  no 
such  right.  This  was  said  to  be  "the  precise 
point  before  us;  i.  e.,  the  rights  of  the  ad- 
ministrator" under  the  statute  of  South 
Carolina.  In  the  course  of  the  decision 
Simpson,  C.  J.,  makes  use  of  the  following 
language:  "But  can  there  not  be  a  qualified 
property  in  the  dead — one  which  gives  con- 
trol to  some  one,  with  the  view  to  protection, 
to  decent  interment,  and  to  undisturbed  re- 
pose, while  they  are  dissolving  and  returning 
to  the  dust  from  which  they  were  created? 
Can  it  be  that  there  is  no  legal  guardianship 
of  the  dead,  and  that,  when  the  life  escapes, 
the  body  is  left,  so  far  as  the  law  is  con- 
cerned, without  protection,  even  from  wan- 
ton and  malicious  depredation,  and  that  those 
to  whom  it  was  bound  in  life  by  the  tend»- 
est  of  ties  can  invoke  the  aid  of  no  court  in 
preventing  its  mutilation?  And  must  they 
resort  to  violence  and  force  for  this  purpose? 
If  such  be  the  fact,  it  Is  a  reproach  to  our 
judicial  system,  and  one  which  calls  earnest- 
ly for  legislative  interposition.  And  yet  such 
seems  to  be  the  fact,  at  least  the  matter  is 
left  in  great  doubt,  so  far  as  our  limited  ex- 
amination of  the  cases,  both  in  this  country 
and  In  Ifingland,  amid  the  press  of  our  du- 
ties, has  enabled  us  to  ascertain.  Certainly 
the  administrator  has  no  legal  control  or  au- 
thority over  the  dead  body  of  the  person  up- 
on whose  estate  he  has  administered."  We 
cannot  concur  in  this  language  as  applicable 
to  a  husband  or  wife  under  the  law  of  Geor- 
gia. The  principle  that  for  every  right  there 
shall  be  a  remedy  has  been  embodied  in  our 
Code  and  adopted  as  statute  law  (Civ.  Code 
1895,  §  4829),  although  it  was,  long  before  the 
adoption  of  our  Code,  announced  by  distln- 
^ished  jurists.  Pierce  v.  Proprietors  of 
Swan  Point  Cemetery,  10  R.  L  240,  14  Am. 
Rep.  667,  supra. 

In  the  present  case  it  is  not  necessary  to 
enter  into  a  discussion  as  to  whether  the  de- 
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f  endant  could  bare  been  compelled  or  not  to 
receiye  this  (XMrpse  for  transi;>ortatlon«  or  on 
nrhat  agreement  The  plaintiff  alleges  that 
the  defendant  did  receive  it  and  agreed  to 
transport  It  for  hire.  Nor  is  it  necessary  to 
discuss  the  difference  between  carriers  and 
common  carriers,  or  the  question  whether  rail- 
road companies  are  generally  common  carriers 
of  corpses,  argued  in  the  brief  of  counsel  for 
plaintiff  in  error.  The  declaration  in  effect  al- 
leged that  the  plaintiff  delivered  the  body  of 
her  husband  to  the  defendant  a  common  carri- 
er, to  be  carried  from  Atlanta  to  Warrenton, 
where  it  was  to  be  buried;  that  she  notified 
the  defendant  of  this  Intention,  and  offered 
to  pay  for  transportation  between  the  two 
places;  that  defendant's  agent  at  Atlanta  re- 
fused to  sell  her  transportation  further  than 
Gamak,  a  junction  on  its  road«  but  informed 
her  that  the  body  would  be  carried  by  the 
defendant,  and  that  she  could  buy  transpor* 
tation  from  Camak  to  Warrenton:  that 
she  paid  the  transportation  to  Camak;  and 
that  defendant  agreed  to  transport  the  body 
from  Atlanta  to  Warrenton,  and  accepted 
pay  therefor.  Under  these  allegations,  it  will 
be  seen  that  it  was  not  in  contemplation  ei- 
ther of  the  plaintiff  or  of  the  defendant  that 
there  should  be  a  final  delivery  or  removal  of 
the  body,  with  its  accompanying  coffin  and 
shroud,  at  this  junction,  but  its  temporary 
stop  there  was  merely  to  await  the  defend- 
ant's other  train  to  the  place  of  destination. 
It  was  not  the  Intention  of  either  party  that 
the  body  should  merely  be  shipped  to  Camak, 
and  there  stopped.  Fairly  construed,  the  al- 
legations of  the  declaration  mean  that  the 
body  was  to  be  transported  from  Atlanta  to 
Warrenton,  that  both  parties  so  understood 
and  agreed,  that  as  a  F«rt  of  the  through 
transportation  between  these  two  points  pay- 
ment was  made  to  the  junction,  and  that  pay- 
ment was  to  be  made  from  that  point  on  to 
Warrenton.  At  Camak,  the  point  of  junc- 
tion, therefore,  the  depositing  of  the  coffin 
upon  the  defendant's  platform  did  not  consti- 
tute a  final  delivery  to  the  plaintiff  which 
would  exempt  the  defendant  from  all  fur- 
ther duty  or  liability.  Plaintiff  alleges  that 
she  offered  to  pay  the  entire  transportation, 
and  there  is  sothhag  to  indicate  that  she  was 
not  ready  to  pay  the  second  part  of  it,  or 
that  any  act  on  her  part  changed  the  duty  of 
the  defendant  It  certainly  cannot  be  said 
by  the  defendaat  company  that  a  corpse  ii 
sufficiently  property  for  a  railroad  company 
to  receive  and  accept  pay  for  its  transporta- 
tion, but  is  not  sufficiently  property  to  au- 
thorize a  recovery  for  a  breach  of  duty  aris- 
ing therefrom,  or  to  prevent  any  duty  from 
arising  under  such  circumstances.  If  it  re- 
ceived this  body  to  be  transported  for  hire. 
It  was  bound  to  discharge  the  duties  arising 
from  BO  doing,  and  for  a  failure  to  do  so 
would  be  liable  to  an  action.  We  do  not 
know  what  facts  the  evidence  may  establish 
upon  the  trial,  but  we  hold  that  under  the 
allegatloiis   of    the   declaration,    wliich,    as 


against  a  demurrer,  are  to  be  taken  as  tme, 
a  cause  of  action  was  set  out  Oiv.  Code 
1895,  S  2279.  Not  only  negligence,  but  gross 
negligence,  is  alleged. 

The  demurrer,  being  general,  and  not  spe- 
cial, does  not  raise  the  direct  question  as  to 
the  measure  of  damages,  or  the  extent  to 
which  there  may  be  a  recovery.  If  one  is 
bad.  We  will,  therefore,  not  discuss  the 
measure  of  damages  further  than  to  say  that 
this  case  does  not  fall  within  the  ruling  In 
Chapman  v.  Western  Union  Tel.  Co.,  88  Ga. 
763,  15  S.  B.  901,  17  L.  R.  A.  430,  80  Am.  St 
Rep.  183,  where  it  was  sought  to  recover 
from  a  telegraph  company  damages  on  ac- 
count of  mental  pain  and  suffering  alone, 
alleged  to  have  resulted  to  the  plaintiff  from 
failure  of  the  company  to  deliver  a  message 
in  due  time.  Here  the  action  is  for  a  tort, 
and  there  is  an  allegation  of  actual  pecuniary 
damage  to  the  coffin  and  shroud,  and  of  in- 
jury to  the  body.  So  that,  as  to  this  point, 
the  case  is  quite  similar  to  those  of  Meagher 
V.  Drlscoll,  99  Mass.  281,  96  Am.  Dec.  759, 
and  Jacobus  ▼.  Congregation  of  the  Children 
of  Israel,  107  6a.  518.  33  S.  B.  853,  73  Am. 
St  Rep.  141,  supra. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(123  Ga.  UO) 
SMITH  et  al.  ▼.  HIGHTOWER. 
(Supreme  Court  of  Georgia.     May  15,  1905.) 

APPEAIr-REVIEW--GBANT  OF  NeW  TbIAI*. 

This  case  falls  within  the  rule  repeatedly 
announced  by  this  court  that  where  it  does 
not  affirmatively  appear  that  the  verdict  was 
demanded  under  the  law  and  the  evidence,  the 
grant  of  a  first  new  trial  will  not  be  disturbed, 
though  based  on  a  specified  ground  of  the  mo- 
tion, whether  such  ground  was  meritoriovis  or 
not  Elliott  V.  McOalla  (Ga.)  50  S.  B.  960. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  La  Grange;  F. 
M.  Longley,  Judge. 

Action  between  Alice  Smith  and  others 
and  M.  ^.  Hlghtower.  From  an  order  grant- 
ing a  new  trial,  Smith  and  others  bring  er- 
ror.   Affirmed. 

D.  J.  Gaffney,  for  plaintifTs  in  error.  F.  P. 
Longley  and  Isaac  Jackson,  for  defendant  in 
error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  CANDLER,  J.,  ab- 
sent 


(122  Ga.  830) 
WHITE  T.  TOUNO. 
(Supreme  Court  of  Georgia.     May  11,  1905.) 

1.   POWEB    OF   ATTOBNET— CONSTBUCTION— AU- 
THOBITT  THEEBUNDEB. 

A  formal  power  of  attorney,  executed  with 
deliberation,  is  subject  to  a  strict  construction. 
General  terms  In  it  are  restricted  to  consist* 
ency  with  the  controlling  purpose,  and  will  not 
extend  the  anthority  so  as  to  add  new  and  di»> 
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tinct  powers  different  from  the  special  powers 
expressly    delegated. 

[Ed.  Note. — For  cases  in  point,  see  toL  40, 
Gtot.  Dig.  Principal  and  Agent,  (  844.] 

2-  Same— Powers. 

A  written  power  anthonslng  an  attorney 
m  fact  to  enter  upon  certain  described  land,  to 
claim  and  demand  possession  thereof,  to  insti- 
tute such  suits  as  to  the  attorney  should  seem 
proper  for  the  recovery  of  such  land,  and.  If 
necessary,  to  employ  counsel  to  prosecnte  such 
suits,  does  not  include  the  power  to  employ 
counsel  to  defend  suits  brought  by  other  parties 
to  recover  the  land  after  possession  of  It  had 
been  obtained,  or  to  institute  a  proceeding  to 
enjoin  certain  persons  from  trespassing  on  the 
land. 
S.  Sams. 

This  Is  true  although  the  power  of  attor- 
ney may  contain  the  general  expression,  **and 
generally  to  do  such  acts  and  things  as  my  said 
attorney  deems  necessary  in  the  premises,  rat- 
ifying whatever  my  said  attorney  may  lawfully 
do  in  the  premises.** 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Babim  County; 
D.  M.  Boberts,  Judge. 

Action  by  B.  A.  Young  against  8.  Bl 
White.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reyersed. 

W.  D.  Young  brought  suit  against  Sarah 
B.  White  on  an  open  account  containing  a 
number  of  items.  Some  of  them  were  for 
amounts  paid  to  an  attorney  for  defending 
titles  to  certain  land  and  for  a  fee  and  ex- 
penses for  instituting  proceedings  to  enjoin 
parties  from  trespassing  on  the  land.  The 
plaintiff  recovered  a  verdict  against  the  de- 
fendant The  latter  moved  for  a  new  trial. 
The  presiding  judge  refused  it  upon  condi- 
tion that  the  plaintiff  should  write  off  a  por- 
tion of  the  verdict,  which  was  done,  and  the 
defendant  excepted. 

J.  C.  Edwards,  Payne  A  Tye,  and  Winfleld 
Jones,  for  plaintiff  in  error.  Robt  McMil- 
lan, for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  above 
facts).  The  brief  of  evidence  in  this  case  is 
not  clear,  nor  is  it  easy  to  determine  how 
the  presiding  judge  arrived  at  the  amount 
wbich  he  required  to  be  written  off  from  the 
verdict  It  is  evident,  however,  that  the 
ri^ht  to  incur  at  least  a  portion  of  the  ex- 
penses claimed  by  the  plaintiff  in  the  ac- 
count depended  upon  a  power  of  attorney 
given  by  the  defendant  to  W.  D.  Young  on 
September  5^  1883,  which  contained  the  fol- 
lowing provisions:  ''I,  Sarah  B.  White,  of 
tbe  city  and  state  New  York,  have  made 
and  constituted  and  appointed  and  by  these 
presents  do  make,  constitute  and  appoint  W. 
O.  Young,  of  the  county  of  Rabun  and  state 
of  Georgia,  my  sufficient  attorney  for  me  and 
In  my  name  to  enter  upon  certain  lots  of  land 
[describing  them],  and  possession  of  the  same 
to  claim  and  demand  for  me  in  my  name. 
To  Institute  such  actions  as  to  my  said  at- 
torney shall  seem  proper  for  the  recovery  of 
said  lands,  if  necessary  to  employ  counsel 
to  prosecute  the  same,  and  generally  to  do 


all  such  other  acts  and  things  as  my  said  at- 
torney deems  necessary  In  the  premises  here- 
by ratifying  whatever  my  said  attorney  may 
lawfully  do  in  the  premises."  This  was  a 
formal  power  of  ati;orney,  apparently  delib- 
erately executed,  attested,  and  recorded.  It 
will  therefore  be  strictly  construed  and  in 
view  of  the  controlling  purpose,  and  the  ad- 
dition of  general  words  will  not  be  con- 
strued to  extend  tbe  authority  so  as  to  add 
new  and  distinct  powers  different  from  those 
expressly  delegated.  Claflln  v.  Continental 
Works,  85  Ga.  42,  11  S.  B.  721,  and  author- 
ities cited;  Bom  v.  Simmons,  111  Ga.  869, 
36  S.  E.  956.  Power  to  tbe  agent  to  recover 
possession  of  certain  property,  to  institute 
suits  therefor,  if  necessary,  and  to  employ 
counsel  to  prosecute  the  same,  contemplates 
a  recovery  of  property  not  in  the  possession 
of  the  maker  of  the  power.  After  recovery 
has  been  had.  such  a  power  of  attorney  does 
not  continue  indefinitely  of  force  so  .as  to 
authorize  the  attorney  in  fact  to  defend  a 
suit  which  may  at  some  future  time  be 
brought  by  others  seeking  to  recover  the 
land,  or  for  the  purpose  of  enjoining  persons 
who  may  in  the  future  trespass  upon  it  and 
to  incur  expenses  and  employ  an  attorney 
in  such  suits.  It  appears  that  the  presid- 
ing judge  charged  the  jury  as  follows:  *'I 
charge  you  that  an  agent  who  has  dischar- 
ged his  duty  is  entitled  to  his  commission 
(but  in  tills  case  the  parties  are  not  suing 
for  commission),  and  all  necessary  expenses 
Incurred  about  the  business  of  his  principal. 
If  he  has  violated  his  engagement,  he  is  not 
entitled  to  commission,  though  it  is  not  con- 
tended in  this  case  that  the  agent  has  vio- 
lated his  engagement"  This  appears  to  be 
good  abstract  law,  bat  it  is  not  well  to 
charge  the  jury  about  matters  which  are  not 
in  the  case;  and,  if  a  contention  is  in  fact 
in  a  case,  it  is  erroneous  to  charge  that  it  is 
not  Some  of  the  items  in  the  account  other 
than  those  mentioned  may  not  have  been 
very  clearly  shown  by  the  evidence,  but,  as 
a  new  trial  is  to  be  had,  it  is  unnecessary  to 
rule  further  than  as  set  forth  above. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  CANDLBR,  J.,  absent 


(128  Oa.  106) 
ATLANTA  ft  W.  P.  B.  00.  v.  HUDSON. 
(Supreme  Gonrt  of  Georgia.     May  15,  1905.) 

1.  Negligence— Question  fob  Jury. 

Except  where  a  particular  act  is  declared 
to  be  negligence,  either  by  statute  or  by  a  valid 
municipal  ordinance,  tbe  question  as  to  what 
acts  do  or  do  not  coDstitute  negligence  Is  for 
determination  by  the  jury,  and  it  is  error  for 
the  presiding  judge  to  instruct  them  what  ordi- 
nary care  requires  should  be  done  in  a  par- 
ticular case. 

[Bd.  Note. — For  cases  Id  point,  see  vol.  87, 
Gent  Dig.  Negligence,  IS  279,  85&] 

2.  Tbial— Instbuctions. 

Language  used  by  the  Supreme  Gonrt  in 
deciding  a  case  before  it,  especially  where  used 
in  discussing  the  facts  of  such  case,  is  often 
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inappropriate  for  use  by  the  Judge  of  a  trial 

court  in  charging  the  jury. 

3,  Railboads—Killing  Stock. 

In  an  action  against  a  railroad  company 
for  the  killing  of  cattle,  it  was  error  for  the 
presiding  judge  to  instruct  the  jury  that  if  they 
should  find,  from  the  evidence,  that  the  defend- 
ant **did  use  all  the  means  at  its  command* 
after  the  cattle  were  discovered  on  the  trade* 
or  so  near  thereto  as  the  court  has  already 
charged  you,  and  exercised  all  ordinary  care 
and  reasonable  diligence  to  prevent  the  train 
from  running  over  the  cattle/'  the  presumption 
arising  from  proof  of  killing  the  cattle  would 
be  rebutted.  The  requirement  that  the  com- 
pany should  use  "all  the  means  at  its  com- 
mand" was  more  stringent  than  the  law  pro- 
vides. 
(Syllabus  by  the  Court) 

Brror  from  City  Court  of  La  Grange;  D. 
J.  Galfn^,  Judg^  pro  hac. 

Action  by  A.  C.  Hudson  against  the  At- 
lanta &  West  Point  Railroad  Company. 
Judgment  for  plaintifl;  and  defendant  brings 
error.    Reversed. 

Hudson  brought  suit  against  the  Atlanta 
&  West  Point  Railroad  Company,  seeking  to 
lecover  for  the  killing  and  injury  of  certain 
cattle  alleged  to  have  been  struck  by  one  of 
its  trains.  It  is  unnecessary  to  set  out  the 
evidence.  The  Jury  found  for  the  plaintiff. 
The  defendant  moved  for  a  new  trial,  and, 
upon  its  being  denied,  excepted. 

Dorsey,  Brewster  &  Howell  and  O.  H. 
Thompson,  for  plaintiff  in  error.  J.  R.  Ter- 
rell and  F.  P.  Longley,  for  defendant  in  er- 
ror. 


LUMPKIN,  J.  (after  stating  the  facts). 
1,  2.  Several  charges  of  the  court  were  al- 
leged as  error,  on  the  ground  that  they  un- 
dertook to  instruct  the  Jury  what  acts  or- 
dinary care  required  the  employ^  of  the 
company  to  do.  In  one  instance  he  charged 
as  follows:  '*Tou  will  look  to  all  these  ques- 
tions under  the  evidence  in  this  case  to  de- 
termine the  truth  of  the  same  for  yourselves, 
for  the  law  Imposes  the  duty  on  the  railroad 
company  fo  maintain  a  lookout  to  discover 
cattle  on  its  track,  to  stop  its  train  as  soon 
as  cattle  appear  upon  its  track,  or  in  the  act 
of  approaching  it,  or  so  near  to  the  same 
that  a  slight  change  of  position  by  them 
would  result  In  their  destruction  or  injury." 
This  was  error.  "In  the  trial  of  an  action 
In  a  court  of  this  state  for  a  negligent  tort. 
It  is  error  for  the  court  to  tell  the  Jury  what 
facts  do  or  do  not  constitute  negligence,  un- 
less there  is  a  statute  or  valid  municipal  or- 
dinance which  in  terms  or  in  effect  declares 
the  act  referred  to  to  be  negligence."  Sa- 
vannah, Florida  &  Western  Ry.  Co.  y.  Bvans, 
115  Ga.  815,  816,  41  S.  B.  681,  90  Am.  St 
Rep.  116. 

That  the  Supreme  Court  may  employ  cer- 
tain language  in  discussing  a  case,  especial- 
ly in  regard  to  the  facts  under  consideration, 
does  not  necessarily  render  such  language 
proper  for  use  by  the  Judge  of  a  trial  court 
In  charging  a  Jury.    A  Justice  of  the  Su- 


preme Court,  in  glYlng  reasons  for  a  Judg- 
ment rendered,  often  uses  argumentatiye  lan- 
guage which  would  be  wholly  inappropriate 
for  use  In  a  charge  by  a  Judge  of  a  trial 
court.  There  is  no  prohibition  of  law 
against  an  expression  of  opinion  on  the  facts 
of  the  case  by  the  Supreme  Court  There  is 
a  direct  prohibition  as  to  an  expression  of 
such  an  opinion  by  a  trial  Judge  in  his 
charge.  Civ.  Code  1895,  S  4334.  The  pre- 
siding Judge  gave  to  the  Jury  as  propositions 
of  law  substantially  certain  statements 
which  were  made  in  opinions  of  this  court 
in  discussing  the  facts  of  cases  then  be- 
fore It  Bast  Tenn.  Railway  Co.  y.  Bur- 
ney,  85  Ga.  636,  11  S.  B.  1028;  Central  of 
Ga.  Ry.  Co.  y.  Ross,  107  Ga.  75,  32  S.  B. 
904;  Atlantic  Coast  Line  R.  Go.  ▼.  Williams, 
120  Ga.  1046,  1047,  48  S.  B.  404.  What  was 
said  in  those  decisions  was  in  connection 
with  the  question  of  whether  the  verdicts 
were  sustained  by  the  evidence  and  wheth- 
er theie  was  in  fact  evidence  of  negli- 
gence. The  difference  between  such  discus- 
sion and  legal  propositions  suitable  for  a 
charge  is  obvious.  The  trial  Judge  should 
not  tell  the  Jury  what  acts  would  constitute 
negligence  and  what  would  not,  but  should 
instruct  them  as  to  the  proper  measure  of 
diligence  and  leaye  them  to  determine,  in 
view  of  all  the  evidence  bearing  on  the  sub- 
ject as  to  the  time,  place,  circumstances, 
and  happenings,  and  the  whole  transaction 
as  disclosed  by  the  evidence,  as  to  whether 
there  was  or  was  not  a  want  of  due  care. 
Central  of  Ga.  Ry.  Co.  y.  McKinney,  118 
Ga.  535,  45  S.  B.  430;  Calvin  y.  State,  118 
Ga.  73,  44  S.  B.  848;  Savannah  Ry.  Oo.  y. 
Evans,  115  Ga.  315,  316,  41  S.  E.  631,  90  Am. 
St  Rep.  116.  There  is  no  conflict  between 
this  ruling  and  that  In  W.  &  A.  R.  Co.  y. 
Bumham,  60  S.  B.  984.  There  is  a  wide  dif- 
ference between  charging  as  to  a  duty  im- 
posed by  law  upon  a  carrier  of  passengers 
and  telling  the  Jury  that  it  was  the  duty  of 
the  railroad  to  do  certain  specified  acts  to 
avoid  injury  to  cattle  along  the  road. 

8.  The  measure  of  duty  required  of  the 
employ^  of  a  railroad  company  in  respect 
to  stock  along  the  line  of  its  road  is  ordinary 
care.  A  charge  which  submitted  to  the  Jury 
to  determine  whether  the  defendant  com- 
pany "did  use  all  the  means  at  its  command** 
declared  too  stringent  a  rule  and  was  erro- 
neous. See  cases  cited  in  Hopkins  on  Per- 
sonal Injuries,  IS  121,  123. 

Judgment  reyersed.  All  the  Justices  con- 
cur, except  OANDLBR,  J.,  absent 


(U3  G«.88) 

WRIGHT  T.   HORNB. 

(Supreme  Court  of  Georgia.     May  15,  1905.) 

Action    on   Note— Pleadino— Amendkeziis- 
Special  Judgment. 

In  an  action  in  the  superior  court  on  a 
promissory  note  containing  a  waiver  of  home- 
stead and  exemption,  the  petition  may  be 
amended  by  allegmg  that  prior  to  the  instltu- 
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tion  of  the  sntt  th«  defendant  wu  adjudged  a 
bajikropty  that  certain  proi>erty  has  been  aet 
apart  to  him  as  an  exemption  by  the  trustee 
in  bankruptcy,  and  that  the  plaintiff  has  not 

g roved  hie  debt  in  the  court  of  bankruptcy,  and 
y  praying  for  a  special  judgment  against  snch 
exempted  property. 
Oyllabua  by  the  Court: 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  M.  K.  Home  against  T.'  K. 
Wright  Judgment  for  plalntifl,  and  de- 
fendant brings  error.    Affirmed. 

W.  H.  Odeil  and  W.  B.  Mann,  for  plain- 
tiff in  error.  J.  M.  Rudulph  and  W.  C.  Mar- 
tin, for  defendant  in  error. 

FISH,  P.  J.  On  March  14,  1904,  M.  K. 
Home  brought  an  action  against  T.  A. 
Wright,  returnable  to  the  April  term  there- 
after of  Whitfield  superior  court,  on  two 
promissory  notes  given  by  defendant  to  plain- 
tiff, dated  December  9,  1902,  and  due,  re- 
spectively, December  15th  and  January  15th 
after  date.  The  petition  was  framed  in  ac- 
cordance with  the  form  prescribed  in  sec- 
tion 8891  of  the  Code  of  1882,  except  that 
it  was  paragraphed,  and  alleged  that  the 
notes  contained  a  waiver  by  the  defendant  of 
the  light  to  avail  himself  of  the  benefit  of  the 
homestead  and  exemption  laws  of  this  state, 
and  that  the  plaintiff  had  served  the  de- 
fendant with  the  notice  prescribed  by  the 
statute  for  the  collection  of  attorney's  fees. 
Defendant  filed  pleas  of  partial  payment  and 
Mt-off.  At  the  October  term  the  defendant 
moved  to  dlsmlBs  the  case,  on  the  ground 
*tliat  the  court  had  no  Jurisdiction  of  the 
party  and  subject-matter,  it  being  admitted 
that  the  defendant  had  been  adjudicated  a 
hankrupt  on  the  •  •  •  day  of  October, 
1903,  under  act  of  Congress  relating  to  bank- 
roptcy.''  Plaintiff  then  offered  an  amend- 
ment to  his  petition,  to  the  effect  that  the 
defendant  was  adjudicated  a  bankrapt  in 
October,  1903,  and  that  subsequently  an  ex- 
emptl<»i  under  the  laws  of  this  state  was  set 
aimrt  to  him  in  specified  property  by  the 
tmatee  in  bankruptcy,  and  that  plalntifl  had 
never  proved  his  debt  evidenced  by  the 
notes  in  the  court  of  bankmptcy.  The 
amendment  prayed  for  a  Judgment  in  rem 
against  the  exempted  property.  Defendant 
objected  to  the  allowance  of  the  amendment, 
on  the  following  grounds:  **(!)  Because 
there  was  no  suit  in  court  of  which  the  su- 
perior court  of  Whitfield  county  had  Juris- 
diction of  the  person  or  subject-matter,  and 
tberef ore  nothing  to  amend  by.  (2)  It  was  an 
^Eort  to  convert  a  suit  at  common  law  into 
an  equitable  action.  <3)  It  undertook  to  con- 
rert  an  action  in  personam  into  an  action  in 
rem,  and  added  a  new  cause  of  action."  The 
amendment  was  allowed,  over  the  objections, 
and  the  motion  to  dismiss  the  case  was  over- 
ruled. The  case  proceeded  to  trial,  and  a 
Terdict  was  rendered  for  the  plaintiff,  after 
allowing  defendant  a  portion  of  hia  counter- 


claim, the  amount  of  the  verdict  to  be  made 
out  of  the  exempted  property,  and  a  Judg- 
ment was  entered  accordingly.  Defendant 
excepted  to  the  allowance  of  the  amendment, 
to  the  refusal  to  dismiss  the  case,  and  to  the 
Judgment  rendered. 

The  practice  in  this  state  as  to  the  allow- 
ance of  amendments  is  very  liberal.  *A11 
parties,  whether  plaintiffs  or  defendants,  in 
the  superior  or  other  courts,  whether  at  law 
or  in  equity,  may,  at  any  stage  of  the  cause, 
as  matter  of  right,  amend  their  pleadings  in 
all  respects,  whether  in  matter  of  form  or  of 
substance,  provided  there  is  enough  in  the 
pleadings  to  amend  by."  Civ.  Code  1895,  $ 
6097.  "A  petition  showing  a  plaintiff,  and  a 
defendant,  and  setting  out  sufficient  to  in- 
dicate and  specify  some  particular  fact  or 
transaction  as  a  cause  of  action,  is  enough 
to  amend  by.  The  Jurisdiction  of  the  court 
may  be  shown,  and  the  details  and  circum- 
stances of  the  particular  transaction  may  be 
amplified  and  varied  by  amendment  If  the 
declaration  omit  to  allege  facts,  essential  to 
raise  the  duty  or  obligation  involved  in  the 
cause  of  action  which  was  evidently  original- 
ly intended  to  be  declared  upon,  the  omitted 
fact  may  be  supplied  by  amendment"  Civ. 
Code  1805,  $  5098.  The  provisions  of  the 
Code  for  granting  appropriate  relief  in  all 
civil  cases  are  equally  comprehensive.  **The 
superior  courts  of  this  state,  on  the  trial  of 
any  civil  case,  shall  give  effect  to  all  the 
rights  of  the  parties,  legal  or  equitable,  or 
both,  and  apply  on  such  trial  remedies  or 
relief,  legal  or  equitable,  or  both,  in  favor  of 
either  party,  such  as  the  nature  of  the  case 
may  allow  or  require.**  Civ.  Code  1895,  S 
4883.  "Any  person  desiring  to  obtain  eq- 
uitable relief  in  the  superior  court,  may,  in 
a  separate  suit  for  that  purpose,  or  in  con- 
nection with  a  suit  claiming  only  such  rem- 
edies or  relief  as  is  administered  in  courts  of 
common  law,  claim  equitable  relief  by  appro- 
priate and  sufiicient  pleadings,  and  obtain 
the  equitable  relief  proper  in  the  case.*'  Civ. 
Code  1895,  (  4834.  *'Any  person  claiming  eq- 
uitable relief  may  make  all  necessary  parties 
to  secure  equitable  relief,  either  at  the  be- 
ginning of  his  suit,  or  afterwards  by  amend- 
ment; and  may  make  amendments  in  matter 
of  form  or  substance.*'  Civ.  Code  1895,  } 
4835.  The  original  petition  showed  a  plain- 
tiff and  a  defendant,  alleged  that  the  latter 
resided  in  Whitfield  county,  and  sufiiclently 
indicated  and  specified  the  two  notes  which 
defendant  had  given  plaintiff,  containing  a 
waiver  of  homestead  and  exemption,  and 
which  were  past  due  and  unpaid,  as  the 
cause  of  action  upon  which  the  suit  was 
based.  It  is  clear,  therefore,  that  the  peti- 
tion stated  a  cause  of  action  and  showed  that 
the  court  to  which  the  suit  was  brought  had 
Jurisdiction  both  of  the  defendant  and  the 
subject-matter  of  the  action.  It  is  equally 
obvious  that  it  contained  enough  to  amend 
by  and  to  authorize  all  germane  amendments. 
While  the  petition  alleged  that  the  defendant 
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had  wair^  hl9  right  to  avail  himself  of  the 
homestead  and  exemption  laws  of  the  stute^ 
as  against  the  notes  sued  on,  It  failed  to 
allege  that  the  defendant  bad  been  adjudged 
a  bankmpt,  and  that  an  exemption  In  specl- 
tied  property  had  been  set  apart  to  him,  un- 
der the  laws  of  the  state,  by  the  trustee  in 
bankruptcy.  The  allegation  of  such  waiyer 
Indicated  plaindflTs  intention  to  rely  upon 
and  to  enforce  whatever  right  it  gave  him  to 
subject  defendant's  property  to  the  payment 
of  the  notes.  The  fact  that  defendant  had 
been  adjudged  a  bankrupt  placed  all  his  es- 
tate in  the  jurisdiction  of  the  court  of  bank- 
ruptcy, to  be  there  administered,  so  that 
none  of  It  could  be  subjected  to  any  judg- 
ment. Z*laintiff  might  recover  on  the  notes 
against  the  defendant  bankrupt,  except  so 
much  o^  it  as  was  set  apart  to  him  by  the 
trustee  as  an  exemption.  The  title  to  subh 
exempted  property  remained  in  the  bankrupt 
defen^nnt,  and  never  passed  to  the  trustee, 
and  9lter  it  was  set  apart  the  court  of  bank- 
ruptcT  had  no  power  to  administer  it  Lock- 
wcod  T.  Bxchange  Bank,  190  U.  S.  294,  23 
Sup.  Ct,  751,  47  L.  Bd.  1061.  The  plaintiff, 
therefore,  by  reason  of  the  defendant's  waiv- 
er of  the  benefit  of  exemption,  had  the  right 
to  subject  the  property  set  apart  as  an  ex- 
emption by  the  trustee,  provided  a  Judgment 
for  that  purpose  could  be  obtalne<l  before 
the  defendant  was  discharged  in  bankruptcy. 
In  order  that  he  might  recover  such  a  judg- 
ment, the  plaintiff  offered  the  amendment  to 
his  petition.  The  suit  was  in  the  superior 
court,  which,  as  we  have  seen,  the  statute 
declares  shall,  on  the  trial  of  any  dvll 
cause,  give  effect  to  all  the  rights  of  the 
parties,  legal  or  equitable,  or  both,  and  apply 
such  remedies,  legal  or  equitable,  or  both, 
as  the  nature  of  the  case  may  allow  or  re- 
quire, and  where  a  party  desiring  to  obtain 
equitable  relief  in  connection  with  a  suit 
claiming  only  such  remedy  or  relief  as  is  ad- 
ministered in  courts  of  common  law  may 
claim  and  obtain  such  equitable  relief  as  is 
proper  in  the  case,  by  appropriate  and  suffi- 
cient pleadings,  and  for  such  purpose  may 
make  all  necessary  and  appropriate  amend- 
ments, both  in  matter  and  form.  In  view  of 
these  provisions  of  our  Code,  we  are  of 
opinion  that  there  was  no  merit  in  the  objec- 
tions to  the  amendment  based  on  the  grounds 
that  it  sought  to  convert  a  suit  at  law  into 
one  in  equity,  and  an  action  in  personam  into 
one  in  rem,  and  that  it  added  a  new  and  dis- 
tinct cause  of  action  to  the  petition.  **Rela- 
tively  to  the  law  of  pleading,  a  cause  of  ac- 
tion is  some  particular  legal  duty  of  the  de- 
fendant to  the  plaintiff,  together  with  some 
definite  breach  of  that  duty  which  occasions 
loss  or  damage;"  or,  from  the  standpoint  of 
rights,  ^'relatively  to  the  law  of  pleading,  a 
cause  of  action  is  some  particular  legal  right 
of  the  plaintiff  against  the  defendant,  to- 
gether with  some  definite  violation  thereof 
which  occasions  loss  or  damoge."  Bllison  v. 
3a.  R.  Co.,  87  Ga.  ij89,  070,  13  S.  B.  809; 


City  of  Oolumbus  t.  Anglin,  120  Qa.  785»  ^8 
8.  B.  318.    See,  also,  Western  &  Atlantic  R. 
Co.  V.  Bumham  (Ga.)  60  S.  B.  984.    The 
cause  of  action  set  out  in  the  petition  in  tbe 
present  case  was  the  duty  of  the  defendant 
to  pay  the  plaintiff  the  amount  due  on  tbe 
notes  set  out  in  the  petition  in  accordance 
with  their  tenor,  together  with  a  breach  of 
that  duty  by  the  defendant,  by  his  failure  to 
pay  the  notes  when  due^  and  the  resulting 
damage  to  the  plaintiff.   The  amendment  did 
not  change  this  cause  of  action.    It  merely 
set  forth  additional  facts  going  to  show  that; 
notwithstanding  the  defendant  had  been  ad- 
judged a  bankrupt,  there  was  certain  proper^ 
ty  of  his  which,  owing  to  Its  having  been 
set  apart  under  the  laws  of  this  state  to  him 
by  the  trustee  in  bankruptcy  as  an  exemp- 
tion, was  beyond  the  jurisdiction  of  the  bank- 
rupt court,  and  which,  by  virtue  of  the  waiv- 
er of  homestead  and  exemption  contained  in 
the  notes  sued  on  and  tbe  fact  that  the 
plaintiff  had  not  proved  the  debt  in  the  bank- 
rupt court,  was  subject  to  the  payment  of  tbe 
plaintlfTs  claim  under  a  proper  judgment, 
and  prayed,  in  view  of  the  additional  facts 
alleged,  for  such  a  judgment  so  subjecting 
this  particular  property.    It  seems  to  us  ob- 
vious that  the  amendment  did  not  set  forth 
a  new  and  distinct  cause  of  action,  but  mere- 
ly dought  a  different  judgment  upon  the  same 
cause  of  action. 

Counsel  for  plaintiff  in  error  cited  Long  t. 
Bullard,  50  Ga.  855,  wherein  it  was  held: 
"Complainant  upon  a  promissory  note,  in  tbe  ' 
statutory  form,  cannot  be  amended  by  add- 
ing counts  setting  up  that  plaintiff  held  title 
to  certain  property  as  security  for  the  pay- 
ment of  the  debt  sued  on,  and  therefore  pray- 
ing that  such  property  might  be  sold,  the 
note  sued  on  paid  out  of  the  proceeds,  and  the 
surplus  turned  over  to  the  defendants,  ^he 
cause  of  action  thus  set  up  is  new,  and  a  new 
judgment  is  prayed.**  Also  Broach  v.  Kelly, 
66.  Ga.  14^  wherein  a  similar  ruling  was 
made.  It  is  sufilcient  to  say  that  those  de- 
cisions were  rendered  prior  to  the  passage 
of  the  acts  of  1885  and  1887,  the  provisions 
of  which  are  codified  in  sections  4834,  4835, 
and  4833  of  the  Civil  Code  of  1895,  whtch  we 
have  quoted,  and  prior,  also,  to  the  adoption 
of  section  5008.  Bell  v.  Dawson  Grocery  Co., 
120  Ga.  628,  48  S.  B.  150,  and  Hudson  v.  La- 
mar  Drug  Co.,  121  Ga.  885,  48  S.  B.  735,  were 
also  cited  by  counsel  for  pli^intiff  in  error. 
It  was  held  in  these  cases  that  pending  the 
bankruptcy  proceedings  the  holder  of  a  note 
containing  a  waiver  of  homestead  has  no 
remedy  at  law,  but  must  enforce  his  rights 
arising  from  the  waiver  in  a  court  of  equity. 
The  latter  case  was  brought  In  a  city  court, 
which  had  no  equitable  jurisdiction,  and  In 
the  former  case  it  was  held,  in  effect,  that 
under  the  facts  an  equitable  petition  for  re- 
ceiver, etc.,  could  be  maintained,  because 
tbe  petitioner  had  no  adequate  remedy  at 
law.  The  question  of  amendment  was  not 
involved   in  either  of  the  cases.     As  the 
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amendment  In  the  present  case  was  properly 
allowed,  the  court  rightly  oyermled  the  mo- 
tion to  dismiss  the  case. 

Judgment  affirmed.    All  the  Justices  eon* 
cor,  except  CANDLER,  J.,  absent 
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THOMPSON  ▼.  HAYa  , 

(Supreme  Court  of  Georgia.     May  15»  1905.) 

1.  Bill  of  Bxceptions— Cebtificate. 

Where  a  certificate  to  a  bill  of  exceptions 
Is  audated,  it  will  be  presumed  that  an  ac- 
knowledgment of  seryice  appearing  on  the  bill 
of  exceptions  was  made  after  the  bill  of  excep- 
tions was  certified  bj  the  judge,  and  within  10 
days  thereof. 

2.  CoirmvuANCK— Grounds. 

Even  if,  in  a  case  at  law,  the  judxe  has  a 
discretion  to  continue  a  case  more  than  one 
time  for  any  cause  at  the  instance  of  the  same 
party,  it  would  have  been  an  abuse  of  discretion 
to  have  granted  a  continuance  in  the  present 
case,  and  it  was,  therefore,  error  to  sustain  a 
ground  of  a  motion  for  a  new  trial  assigning 
error  upon  the  refusal  to  grant  the  continuance. 
(Syllabus  by  the  Ck>urt.) 

Error  from  Clly  Court  of  Carrollton;  W. 
0.  Hodnett,  Judge. 

Action  by  T.  J.  Thompson  against  J.  N. 
Hays*  Verdict  for  plaintiff.  From  an  order 
granting  a  new  trial,  plaintiff  brings  error. 
Eeyersed. 

Thompson  sued  Hays  in  the  city  court  of 
Carrollton  for  a  breach  of  contract  A  ver- 
dict was  had  In  favor  of  the  plaintiff.  The 
defendant  sued  out  a  certiorari,  which  was 
•ustained.  The  plaintiff  in  certiorari  ex- 
cepted, and  the  judgment  was  afilrmed  in 
this  court  Thompson  ▼.  Hays,  119  Ga.  167, 
45  a  B.  970.  The  case  was  tried  a  second 
time  in  the  dty  court,  and  again  resulted  in 
a  verdict  in  favor  of  the  plaintiff.  The  de- 
fendant filed  a  motion  for  a  new  trial,  which 
was  granted  solely  upon  a  ground  complain- 
ing that  the  court  erred  in  refusing  to  con- 
tinue the  case  because  of  the  nonreturn  of 
interrogatories.  This  ground  of  the  motion 
was,  in  substance,  as  follows:  The  defend- 
ant testified  that  he  expected  to  prove  by 
Weathers,  the  witness  whose  interrogatories 
bad  not  been  returned,  that  be  was  a  partner 
with  the  defendant  and  made  the  contract 
with  the  plaintiff  upon  which  the  suit  was 
brought;  that  the  interrogatories  were  sued 
out  wmie  the  witness  was  living  in  Clay 
county,  Ala.,  and  were  executed,  but  an  ob- 
jection to  their  return  was  sustained  by  the 
court;  that  the  vritness  afterwards  moved  to 
Birmingham,  Ala.;  that  defendant  sent 
Weathers  in  Clay  county,  Ala.,  $6  to  pay  for 
the  execation  and  return  of  the  Interroga- 
tories the  first  time;  that  the  motion  for  a 
continuance  was  not  made  for  delay  only; 
that  the  defendant  expected  the  evidence  at 
the  next  term,  and  could  not  go  safely  to 
trial  without  it;  that  he  had  no  other  wit- 
ness by  whom  he  could  prove  the  same  facts; 
and  that  the  case  had  been  once  before  con- 
tinued at  the  defendant's  instance  on  ae- 
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count  of  the  nonreturn  of  Interrogatories  of 
another  witness.  The  defendant's  attorney 
stated  in  his  place  that  when  he  learned  that 
Weathers  had  left  day  county,  Ala.,  and  bad 
gone  to  Birmingham,  he  notified  counsel  for 
the  plaintiff;  that  plaintiff's  couiisel  nomi- 
nated two  commissioners  at  Birmingham, 
one  of  whom  was  ]Mr.  Washington;  that  he 
sent  the  interrogatories  by  mall  to  Mr. 
Washington,  with  the  address  of  the  wit- 
ness, and  requested  him  to  execute  the  inter- 
rogatories in  connection  with  the  other  com- 
missioner; that  no  money  was  sent  to  Mr. 
Washington.  Counsel  for  the  plaintiff,  by 
way  of  counter  showing,  stated  in  bis  place 
that  a  few  days  before  he  was  in  Birming- 
ham and  saw  the  witness,  Weathers^  and 
Mr.  Washington;  that  Mr.  Washington  had 
the  interrogatories,  and  showed  him  a  letter 
from  the  defendant's  counsel,  in  which  he 
stated  that  he  supposed  the  plaintiff  would 
pay  for  the  execution  of  the  interrogatories; 
that  Mr.  Washington  asked  plaintiff's  coun- 
sel what  to  do  about  executing  the  interrog- 
atories, and  he  replied  that  he  had  nothing  to 
do  with  it  The  plaintiff  excepted.  The 
certificate  to  the  bill  of  exceptions  is  un- 
dated, and  a  motion  was  made  in  this  court 
to  dismiss  the  writ  of  error  upon  the  grounds 
that  it  does  not  afflnnatively  appear  that  the 
service  of  the  bill  of  exceptions  was  made 
after  the  signing  of  the  certificate  by  the  pre- 
siding judge,  nor  that  the  service  of  the 
bill  of  exceptions  was  within  10  days  after 
the  bill  of  exceptions  was  signed. 

E.  S.  Griffith  and  Jas.  Beall,  for  plaintiff 
in  error.  W.  F.  Brown»  for  defendant  in  er- 
ror. 

(X)BB,  J.  1.  Both  grounds  of  the  motion 
to  dismiss  the  writ  of  error  are  without 
merit.  Porter  v.  Holmes  (decided  May  10, 
1905)  50  S.  E.  923;  McCain  v.  Bonner  (de- 
cided May  11)  51  S.  E.  36. 

2.  The  rule  laid  down  in  the  Code  in  refei- 
ence  to  a  continuance  for  the  nonreturn  of  in- 
terrogatories is  as  follows:  "When  a  com- 
mission issues  to  examine  a  witness,  it  not 
having  been  returned  shall  be  no  cause  for 
a  continuance,  unless  the  party  seeking  the 
continuance  will  make  the  same  oath  of  the 
materiality  of  the  testimony  as  in  the  case 
of  an  absent  witness,  and  the  party  must 
show  due  diligence  in  suing  out  and  having 
the  same  executed."  Civ.  Code  1895,  ft  5136. 
The  showing  in  the  present  case  seems  to 
comply  with  the  requirements  of  the  law, 
except  as  to  the  diligence  exercised  by  the 
defendant  in  securing  the  return  of  the  in- 
terrogatories. We  think  It  was  fatally  lack- 
ing at  this  point  It  was  certainly  not  an 
act  of  diligence  to  rely  upon  the  opposite 
party  to  pay  the  fees  of  the  commissioners, 
oven  though  such  commissioners  were  nomi- 
nated by  him.  The  law  gives  the  right  to 
the  opposite  party  to  select  two  commission- 
ers, one  of  whom  must  act  in  the  execution 
of  the  inteiTogatories;   but  we  know  of  no 
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law  whld)  authorizes  the  party  snlng  out 
the  interrogatories  to  rely  upon  his  adver- 
sary to  pay  the  expenses  of  Interrogatories 
taken  out  In  his  own  behalf.  Even  if  the 
Judge  has  any  discretion  to  grant  a  second 
continuance  In  a  case  at  law,  at  the  instance 
of  the  same  party  (Olv.  Code  1895,  §  5126), 
we  think  that  the  showing  In  this  case  was 
insufficient,  and  that  the  granting  of  a  new 
trial,  which  was  in  effect  the  granting  of  a 
second  continuance,  was  an  abuse  of  discre- 
tion. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(128  Ge.  72) 

McKENZIE  T.  MITCHELL. 
(Supreme  Court  of  Georgia.     May  15,  1Q05.) 

1.  Contract  —  Action    iob    Bbeach  — Dam- 
ages. 

Expenses  of  litigation  are  not  recoverable 
by  the  plaintiff  in  an  action  for  damages  for 
the  mere  breach  of  a  contract,  when  it  does 
not  appear  that  such  contract  was  entered  into 
by  the  defendant  in  bad  faith  or  procured  by 
him  by  fraud  or  deceit 

[Ed.  Note. — For  cases  In  point,  see  vol.  13, 
Cent  Dig.  Costs,  S  34.] 

2.  Same— Pleading— Demxtbbeb. 

By  a  timely  special  demurrer,  m  defendant 
is  entitled  to  the  benefit  of  an  itemized  state- 
ment of  damages  claimed  by  the  plaintiff  in  a 
lump  sum,  when  it  appears,  from  the  plaintiff's 
allegations  in  reference  thereto,  that  the  sum 
claimed  is  made  up  of  distinct  and  separate 
items. 

3.  Same— Damages. 

*'Any  necessary  expense  which  one  of  two 
contracting  parties  incurs  in  complying  with 
the  contract  may  be  recovered  as  damages." 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  %  03.] 

4.  TBIAL— INSTBUCTIONS. 

It  is  not  error  to  refuse  to  charge  the  law 

applicable   to  a  contention   of  a   party,    when 

there  is  no  evidence  to  support  such  contention. 

[Ed.  Note. — For  cases  in  point  see  voL  46, 

Cent  Dig.  Trial,  S  596.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court  Cobb  County; 
Geo.  F.  Gober,  Judge. 

Action  by  P.  L.  Mitchell  against  W.  M. 
McKenzie.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

D.  W.  Blair,  for  plaintiff  in  error.  Napier 
&  Cox  and  J.  EI  Mozley,  for  defendant  in 
error. 

FISH,  P.  J.  Mitchell  brought  an  action 
against  McKenzie  for  damages.  The  sub- 
stance of  the  petition,  so  far  as  material  to 
the  questions  presented  for  our  consideration, 
was  as  follows:  On  June  12,  1901,  McKen- 
zie addressed  the  following  letter  to  Mitchell: 
"Dear  Sir:  You  having  made  settlement 
with  the  Marietta  Guano  Company  this  date, 
damage  claim  for  $150,  and  believing  firmly 
that  you  were  not  entitled  to  anything,  I 
hereby  make  you  the  following  proposition, 
namely:    That  we  arrange  with  Judge  Rus- 


sell of  Winder,  Ga.,  to  name  a  day  tbat  win 
be  satisfactory  with  both  of  us  to  meet  witii 
him.  You  to  present  to  him  your  contract 
and  letters,  and  Introduce  such  witnesses 
as  you  desire,  to  show  wherein  you  have  been 
damaged  by  the  Marietta  Guano  Company. 
I  to  have  the  right  to  introduce  the  contract 
which  you  made  with  the  Marietta  Guano 
Company,  or  any  letters  that  you  may  have 
written  to  them,  or  any  witness  that  I  think 
is  relative  to  the  case,  to  show  that  the  Mari- 
etta Guano  Company  has  not  violated  con- 
tract with  you  and  subjected  themselves  to 
damages.  And  if  Judge  Russell  decides  un- 
der the  evidence  that  you  were  entitled  to 
more  than  $150,  and  whatever  that  amount 
should  appear  to  be,  I  hereby  agree  to  pay 
you  50  per  cent  of  said  sum,  and  in  consider- 
ation of  said  settlement  above  stated,  I  as- 
sume the  said  50  per  cent  of  all  damages 
claimed  by  you,  and  agree  to  raise  no  issue 
in  said  case  except  the  question  of  direct  lia- 
bility between  yourself  and  the  Marietta 
Guano  Company.  W.  M.  McKenzie."  On  the 
same  day,  this  proposition  was  accepted  in 
writing  by  Mitchell,  the  acceptance  being 
written  upon  the  letter  and  immediately  be- 
low McKenzle's  signature.  McKenzie  was 
president  of  the  Marietta  Guano  Company 
and  a  stockholder  thereof.  The  foregoing 
agreement  was  made  for  the  purpose  of  re- 
lieving the  Guano  Company  from  any  further 
liability  to  Mitchell,  and  when  it  was  made 
he  did  so  relievo  it  McKenzie,  at  the  time 
this  agreement  was  entered  into,  as  president 
of  the  company,  paid  to  Mitchell  the  $150 
by  giving  him  credit  for  that  much  on  Mitch- 
ell's promissory  note  held  by  the  company. 
In  pursuance  of  the  agreem^t  a  day  was  set 
at  Winder  for  the  hearing  of  the  matter  sub- 
mitted to  Judge  Russell.  McKenzie  had  no- 
tice of  the  time  of  such  hearing,  but  failed 
to  appear.  Another  day  was  subsequently 
set  for  the  hearing  of  the  matter  at  Monroe, 
of  which  McKenzie  was  duly  notified,  and 
he  again  failed  to  appear.  The  eleventh  par- 
agraph of  the  petition  alleged:  *rrhat  said 
W.  M.  McKenzie  has  acted  in  bad  faith  with 
your  petitioner  in  declining  to  carry  out  his 
agreement  of  June  12,  1901,  and  thereby 
causing  your  petitioner  the  trouble  of  twice 
getting  ready  for  said  hearing,  and  caused 
him  to  go  to  Atlanta  three  times  for  the  pur- 
pose of  getting  said  McKenzie  to  a  hearing, 
as  agreed  to  by  him,  all  to  the  damage  of 
your  petitioner  in  the  sum  of  $20.'*  The 
twelfth  paragraph  was  as  follows:  '*That 
said  McKenzie  has  acted  in  bad  faith  with 
your  petitioner,  and  is  stubbornly  litigious, 
and  has  caused  petitioner  unnecessary  trou- 
ble, expense,  and  delay;  that  he  has  com- 
pelled him  to  employ  counsel  to  bring  this 
suit  to  recover  his  damages,  and  a  reasonable 
attorney's  fee  in  this  case  is  $100;  that  pe- 
titioner's other  expenses  in  attending  the 
trial  of  this  case  and  in  getting  ready  for 
trial  is  $25."  The  defendant  demurred  to  the 
eleventh  paragraph  "upon  the  grouna  that 
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the  ftUegatlons  therein  made  do  not  entitle 
tfae  plaintiff  to  the  recoTery  of  any  Bum  un- 
der said  paragraph,  and  upon  the  further 
ground  that  there  are  no  Items  of  loss  or 
damage  alleged  therein."  The  twelfth  par- 
agraph was  demurred  to  upon  the  ground 
"that  the  allegations  made  in  said  paragraph 
do  not  authorize  the  recovery  of  any  sum 
from  defendant  for  counsel  fees,  expenses  of 
attending  trial,  and  getting  ready  for  trial." 
The  petition  was  then  amended,  the  second 
paragraph  of  the  amendment  helng  as  fol- 
lows: 'That  in  addition  to  the  $20  set  out 
as  having  been  expended  by  plaintiff  in  pre- 
paring for  the  hearing  of  said  arbitration  as 
stated  tn  paragraph  11  of  the  orlginaJ  peti- 
tion, he  has  expended  the  further  sum  of 
$90.G0  in  getting  ready  for  said  arbitration, 
which  defendant  induced  him  to  agree  to,  to 
wit  for  his  attorney's  fee  in  attending  hear- 
ing set  at  Winder  by  Judge  Russell,  $10;  for 
expenses  of  said  attorney  in  going  to  Winder 
and  Atlanta,  $20;  for  plaintifTs  time  lost  in 
going  to  Winder  and  Atlanta,  procuring  tes- 
timony, etc.,  13  days,  at  $2  per  day,  $26;  for 
axnoimt  expended  for  horse  and  buggy,  0 
days  at  $2  per  day,  $12;  for  amounts  ex- 
pended in  railroad  fare  from  Monroe  to  At- 
lanta and  from  Monroe  to  Winder  and  return, 
three  trips  to  Atlanta  and  one  to  Winder,  and 
one  trip  Monroe  to  Bethlehem  and  return,  $12.- 
'  60;  for  amount  expended  for  hotel  bills  at 
Winder  and  Atlanta  on  said  trips,  $3.75;  for 
amounts  paid  for  telephone  and  telegram, 
75  cents;  and  amounts  paid  witnesses'  ex- 
penses for  time  lost,  $6.50— a  total  of  $90.60." 
The  third  paragraph  of  the  amendment  made 
these  allegations:  '*That  on  account  of  hav- 
ing to  make  a  second  trip  to  Marietta  to  at- 
tend the  trial  of  said  case,  which  was  con- 
tinued by  defendant,  plaintiff  will  have  to 
expend  $20,  in  addition  to  the  $25  named  in 
paragraph  12  of  the  original  petition,  and 
aslcs  $100  as  reasonable  attorney's  fees  as 
set  [out]  in  said  paragraph  ($50  of  which 
plaintiff  has  already  had  to  expend),  malsiiig 
t  total  damage  and  expenditure  which  plain- 
tiff has  been  subjected  to,  in  preparing  for 
said  arbitration  and  in  suing  for  defendant's 
breach  of  contract  to  submit  to  same,  of 
two  hundred  and  thirty-five  and  •Vioo  dol- 
lars ($235.60)."  The  second  paragraph  of  the 
amendment  was  demurred  to  as  follows: 
Upon  the  ground  "that  it  docs  not  appear 
that  any  of  said  items  were  necessarily  in- 
curred in  the  preparation  of  said  case  for  ar- 
bitration. Defendant  demurs  to  all  items 
charged  as  having  been  incurred  at  Winder, 
Atlanta,  and  Bethlehem  as  being  unneces- 
sary, and  should  not  be  charged  against  de- 
fendant" The  third  paragraph  was  demur- 
red to  on  the  ground  that  defendant  was  not 
liable  for  any  of  the  matters  therein  alleged. 
All  of  these  demurrers  were  overruled,  and 
the  defendant  excepted.  The  case  proceeded 
to  trial,  and  a  verdict  was  rendered  in  behalf 
of  the  plaintiff  for  $235.60,  which  included 
All  of  the  items  claimed  by  plaintiff  in  the 


eleventh  and  twelfth  paragraphs  of  the  peti- 
tion as  amended.  The  defendant  excepted  to 
the  overruling  of  his  motion  for  a  new  trial, 
and  in  the  bill  of  exertions  assigned  error 
upon  the  overruling  of  the  demurrers  to  the 
petition. 

1.  Mitchell's  attorney's  fees  for  bringing 
the  present  action  and  his  expenses  in  at- 
tending court  thereon  were  clearly  not  recov- 
erable, and  the  demurrer  to  the  items  embra- 
cing such  attorney's  fees  and  expenses  should 
have  been  sustained.  Edwards  t.  Kellogg, 
121  Qa.  373,  49  8.  E.  279;  Traders'  Ins.  Co. 
Y.  Mann,  118  Ga.  381,  45  S.  E.  426.  In  the 
case  last  cited,  it  was  held  that  the  right  to 
recover  expenses  of  litigation  in  actions  ex 
contractu  "must  be  because  of  fraud,  deceit, 
breach  of  trust  willful  misappropriation  of 
funds,  or  fraud  in  securing  a  contract  or 
property  thereunder.  For  expenses  of  litiga- 
tion are  not  allowed  for  bad  faith  in  refusing 
to  pay,  but  where  he  lias  acted  in  bad  faith' 
in  the  transaction  and  dealings  out  of  which 
the  cause  of  action  arose."  And  again: 
"♦  •  ♦  If  the  original  contract  was  made 
in  good  faith,  if  there  is  an  ordinary  breach, 
if  the  cause  of  action  itself  is  not  colored 
or  poisoned  by  bad  faith  on  the  part  of  the 
defendant  he  will  not  be  mulcted  with  addi- 
tional damages  because  he  refuses  to  pay.' 

2.  The  special  demurrer  to  the  item  of  $20 
set  out  in  the  eleventh  paragraph  of  the  orig- 
inal petition  should  have  been  sustained,  as 
the  defendant  was  entitled  to  an  itemized 
statement  of  the  amounts  going  to  ma^e  up 
the  $20.  The  amendment  to  this  paragraph 
of  the  petition  did  not  furnish  the  defendant 
with  any  further  information  as  to  the  $20 
claimed  in  the  original  petition.  Nor  do  we 
think  the  expenses  of  Mitchell  and  his  at- 
torney in  voluntarily  going  to  Atlanta  to  in- 
duce McKenzie  to  comply  with  his  agree- 
ment as  to  the  submission  were  recoverable. 
Traders'  Ins.  Co.  v.  Mann,  supra;  Lampkln 
V.  Garwood  (Ga.)  50  S.  B.  171. 

8.  The  necessary  expenses  which  Mitchell 
incurred  in  preparing  for  the  hearings  at 
Winder  and  Monroe  were  recoverable,  if  Mc- 
Kenzie arbitrarily  or  without  suflaclent  cause 
failed  to  appear  thereat.  Of  course,  this  was 
a  question  for  the  jury  under  the  evidence. 
*'Any  necessary  expense  which  one  of  two 
contracting  parties  incurs  in  complying  with 
the  contract  may  be  recovered  as  damages." 
Civ.  Code  1895,  $  3806.  And  damages  are  re- 
coverable for  a  breach  of  contract  when  they 
arise  naturally  and  according  to  the  usual 
course  of  things  from  such  breach,  and  are 
such  as  the  parties  contemplated  when  the 
contract  was  made  as  the  result  of  its  breach. 
Civ.  Code  1895,  §  3799.  The  parties  to  the 
agreement  of  submission  in  the  present  case 
could  fairly  be  said  to  have  contemplated 
that  they  would  each  necessarily  go  to  the 
expense  of  attending  the  hearings,  of  em- 
ploying counsel  to  represent  them  at  such 
hearings,  and  of  securing  the  attendance  of 
their  witnesses.    While  some  of  the  charges 
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for  expenses  set  oat  In  the  amendment  to  the 
eleventh  paragraph  of  the  petition  were  not 
sufficiently  itemized,  there  was  no  demurrer 
on  this  ground.  The  court,  therefore,  did  not 
err  In  overruling  the  demurrer  to  the  amend- 
ment to  this  paragraph. 

4.  What  we  have  said  ahove  disposes  of 
all  of  the  grounds  of  the  motion  for  a  new 
trial  except  those  relating  to  the  refusal  of 
the  court  to  charge  in  reference  to  the  con- 
tention of  the  defendant  that  the  agreement 
to  submit  the  matter  to  the  decision  of  Judge 
Russell  was  without  consideration.  There 
was  nothing  in  the  evidence  which  tended 
to  sustain  such  a  contention,  and  there  was, 
therefore,  no  error  in  declining  to  charge  the 
Jury  thereon,  even  if  the  written  requests 
were  otherwise  unobjectionable.  The  agree- 
ment Itself  showed  a  valid  and  sufficient  con- 
sideration, to  wit,  the  settlement  of  Mitch- 
ell's claim  for  damages  against  the  Marietta 
Guano  Company  at  and  for  the  sum  of  $150, 
and  in  the  writing  McKenzle  expressly  de- 
clared that  "in  consideration  of  said  settle- 
ment above  stated*'  he  assumed  50  per  cent, 
of  all  damages  found  by  Judge  Russell  In 
Mltcheirtf  favor,  in  the  event  such  damages 
should  exceed  $150.  The  evidence  showed 
that  the  claim  of  Mitchell  against  the  Mari- 
etta Guano  Company  had  been  settled  in  ac- 
cordance with  the  agreement  by  McKenzle, 
as  the  president  of  such  company,  crediting 
Mitchell  with  $150  on  a  note  given  by  him  to 
the  company,  and  Mitchell  receipting  the 
company  in  full  for  such  claim.  There  was 
no  evidence  tending  to  show  that  the  agree- 
ment was  without  consideration,  or  that  the 
consideration  was  otherwise  than  as  express- 
ed therein. 

Judgment  reversed.  All  the  Justices  con-, 
cur,  except  CANDLER,  J.,  absent 
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McCAIN  et  al.  v.  BONNER. 
(Supreme  Court  of  Georgia.     May   11»  1905.) 

1.  BiLt.  OF  Exceptions— Writ  of  Ebbor. 

Where  the  judge's  certificate  to  a  bill  of 
exceptions  bears  a  given  date,  and  the  acknowl- 
edgment of  "due  and  legal  service'*  of  the  bill 
of  exceptions  appears  to  have  been  signed  on 
the  same  date,  on  which  day  the  bill  of  excep- 
tions was  filed  in  the  office  of  the  clerk,  the 
presumption  is  that  the  different  steps  taken 
in  having  the  certificate  signed,  service  acknowl- 
edged, and  the  bill  of  exceptions  filed  were  in 
their  proper  chronological  sequence. 

2.  Writ  of  Ebbor—- Dismissai^. 

That  one  of  the  assignments  of  error  in  a 
bill  of  exceptions  cannot  be  considered  by  this 
court,  because  exception  to  the  ruling  thereby 
complained  of  was  not  taken  in  time,  affords 
no  ground  for  dismissing  the  writ  of  error,  if 
there  be  another  assignment  of  error  in  the  bill 
of  exceptions,  upon  which  the  court  can  prop- 
erly pass. 
8.  Constable— Action  on  Bond. 

Suit  upon  the  bond  of  a  constable  may  be 
brought  in  the  name  of  any  person  aggrieved 
by  the  official  misconduct  of  the  officer,  against 
him  and  his  sureties,  without  bringing  against 
him   any  preliminary  action   to  settle  his  lia- 


bility to  the  aggrieved  party  for  bis  aHeged  mis- 
conduct 

[Ed,  Note. — ^Por  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sheriffs  and  ConsUbles,  (  888.] 

4.  Distress— Affidavit— Verification. 

When  a  person  wishing  to  sue  out  a  dis- 
tress warrant  prepares  the  necessary  papers, 
takes  them  to  a  magistrate— explaining  their 
character  and  reading  over  to  him  the  affidavit 
on  which  the  distress  warrant  is  based,  which 
affidavit  the  former  has  already  signed — and  he 
at  the  same  time  states  to  the  magistrate  that 
he  will  swear  to  the  facts  recited  in  the  afiQ- 
davit,  and  requests  the  magistrate  to  sign  the 
jurat,  which  be  immediately  does,  with  the  un- 
derstanding that  the  affiant's  intention  is  to 
swear  to  the  truth  of  the  facts  as  stated  in  the 
affidavit,  and  returns  the  papers  to  the  affiant, 
properly  attested,  neither  the  affiant  nor  any 
third  person  can  afterwards  be  heard  to  assert 
that  the  distress  warrant  is  void  because  not 
based  on  an  affidavit  made  by  a  person  to  whom 
an  oath  was  legally  administered.  Though  the- 
affiant  may  have  done  aU  of  the  talking,  and 
the  magistrate  may  not,  in  terms,  have  called 
upon  him  to  declare  on  his  oath  that  the  facta 
recited  in  the  affidavit  were  true,  yet  the  con- 
currence of  present  act  and  Intent  on  the  part 
of  both  was  the  fair  equivalent  of  a  formal 
oath  solemnly  administered  by  the  magistrate, 
and  consciously  and  with  equal  solemnity  taken 
by  the  affiant 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Carrollton;  W» 
C.  Hodnett,  Judge. 

Action  by  L.  6.  Bonner  against  J.  R.  Mc- 
Cain and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Sidney  Holderness,  for  plaintiffs  in  error. 
W.  T.  Brown,  for  defendant  in  error. 

EVANS,  J.  This  was  a  suit  upon  the  offi- 
cial bond  of  a  constable.  The  bond  recited 
that  J.  R.  McCain  had  been  elected  consta- 
ble of  the  1152d  district  of  Carroll  county, 
and  was  conditioned  upon  the  faithful  per- 
formance of  his  duties  as  constable  for  that 
district  The  bond  was  payable  to  the  ordi- 
nary, and  in  all  respects  complied  with  the 
statutory  requirements.  The  breach  alleged 
was  that  on  the  8d  day  of  October,  1902,  the 
plaintiff  sued  out  before  W.  H.  Rowe,  notary 
public,  and  ex  officio  justice  of  the  peace  for 
the  1152d  district,  a  distress  warrant  against 
W.  T.  Phillips  for  the  principal  sum  of  $150, 
which  warrant  was  levied  by  the  constable 
on  December  4,  1902,  upon  the  crop  on  the 
place  described  in  the  warrant  as  the  prop- 
erty of  Phillips,  which  property  was  suffi- 
cient to  more  than  pay  the  amount  claimed 
in  the  distress  warrant;  that,  instead  of  de- 
livering the  warrant,  with  a  return  of  the 
property  levied  on,  to  the  sheriff  of  the 
county,  or  his  deputy,  as  required  by  law,  the 
constable  surrendered  the  property  to  Phil- 
lips  upon  his  executing  and  delivering  to 
the  constable  some  instrument  in  writing  not 
authorized  by  law;  and  that  the  constable 
still  fails  and  refuses  to  deliver  the  distress 
warrant,  together  with  a  return  of  the  prop- 
erty levied  on,  to  the  sheriff  of  the  county,  or 
his  deputy,  and  fails  and  refuses  to  pay 
plaintiff  the  amount  due  on  the  distress  war- 
rant   The  defendants  demurred  to  the  dec- 
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lantlon  on  the  ground  tbat  suit  was  inatl- 
toted  in  the  name  of  the  plaintiff,  who  had 
no  right  of  action  on  the  bond,  and  because 
the  sureties  were  sued  in  the  same  action 
with  the  principal.  The  court  oyerruled  the 
demurrer,  and  the  defendants  filed  excep- 
tions pendente  lite.  The  case  went  to  trial, 
and  the  Jury  returned  a  verdict  for  the  de- 
fendants. The  plaintiff  made  a  motion  for 
a  new  trial,  which  was  called  for  a  hearing 
on  November  4,  1904,  at  which  time  the  de- 
fendants moved  to  dismiss  the  motion  for  a 
new  trial  on  the  ground  that  the  evidence 
had  not  been  briefed  as  required  by  the  stat- 
ute. The  court  declined  to  dismiss  the  mo- 
tion for  a  new  trial,  heard  argument  there- 
on, and  reserved  his  decision  upon  it  till 
December  5,  1904,  when  he  rendered  a  judg- 
ment granting  a  new  trial.  Defendants  sued 
out  a  bill  of  exceptions,  In  which  error  is 
assigned  upon  the  overruling  of  their  demur- 
rer, upon  the  refusal  of  the  court  to  sustain 
their  motion  to  dismiss  the  motion  for  a  new 
trial,  and  upon  the  Judgment  granting  a  new 
trial. 

1.  On  the  call  of  the  case  in  this  court,  the 
defendant  in  error  moved  to  dismiss  the  writ 
of  error  because  it  did  not  affirmatively  ap- 
pear that  service  of  the  bill  of  exceptions 
was  made  after  the  signing  of  the  certificate 
of  the  presiding  Judge.  The  date  of  the 
certificate,  the  date  of  the  acknowledgment 
of  Mue  and  legal  service"  of  the  bill  of  ex- 
ceptions, and  the  date  of  its  filing  In  the 
clerk's  office  are  the  same — December  24, 
1904^  This  being  true,  the  presumption  is 
tbat  the  different  steps  taken  in  having  the 
certificate  signed,  service  acknowledged,  and 
tlie  bill  of  exceptions  filed  were  in  their 
proper  chronological  sequence.  Porter  v. 
Holmes  (Oa.)  50  S.  B.  923.  Accordingly,  the 
writ  of  error  will  not  be  dismissed. 

2.  The  defendant  in  error  also  moved  to 
dismiss  the  writ  of  error  on  the  ground  that 
it  did  not  appear  that  the  bill  of  exceptions 
was  tendered  to  the  Judge  within  80  days 
of  the  date  of  the  ''decision'*  complained  of. 
As  has  been  stated,  the  defendants  below 
assign  error  upon  three  distinct  rulings  or 
decisions.  The  complaint  of  the  Judgment 
granting  a  new  trial  is  certainly  in  time,  for 
that  Judgment  was  rendered  on  December  5, 
1904,  and  the  hill  of  exceptions  was  certified 
on  December  24,  1904.  The  right  to  assign 
error  on  the  overruling  of  defendants'  demur- 
rer was  preserved  by  filing  exceptions  pen- 
dente lite.  The  exception  taken  to  the  re- 
fusal of  the  Judge  to  dismiss  the  motion  for 
a  new  trial  Is  not  In  time;  this  decision  hav- 
ing heen  rendered  on  November  4th,  and  the 
bill  of  exceptions  having  been  sued  out  after 
the  date  of  the  Judgement  granting  a  new 
trial,  rendered  on  December  5th.  But  tills 
fact  affords  no  ground  for  dismissing  the 
writ  of  error.  The  exceptions  made  in  time 
will  be  considered  and  passed  on,  while  tbat 
wbicb  came  too  late  will  be  ignored.  Dod- 
•on  Co.  T.  Harris,  tl4  Oa.  906,  41  8.  E.  54. 


8.  As  to  the  defendants*  demurrer,  we 
think  it  was  properly  overruled.  Pol.  Code 
1895,  §  12,  expressly  provides  that,  upon  all 
bonds  taken  from  public  officers,  suit  may 
be  brought  "by  any  person  aggrieved  by  the 
official  misconduct  of  the  officer,  in  his  own 
name,  in  any  court  having  Jurisdiction  there- 
of, without  any  order  for  that  purpose."  A 
constable  is  a  public  officer  who  is  required 
by  law  to  give  bond  conditioned  on  the  faith- 
ful performance  of  his  duties.  Civ.  Code 
1895,  S  4094.  And  if  he  commits  a  breach 
thereof,  he  and  the  sureties  on  his  bond  may 
be  sued;  no  preliminary  suit  against  him 
being  requisite  to  entitle  the  aggrieved  party 
to  sue  on  the  bond.  Jefferson  v.  Hartley,  81 
Oa.  716,  9  S.  E.  174. 

4.  As  this  was  the  first  grant  of  a  new 
trial,  the  question  arises  whether  the  verdict 
was  demanded  by  the  evidence,  for,  if  it 
was  not,  the  discretion  exercised  by  the  trial 
Judge  Is  not  to  he  interfered  with.  dv. 
Code  1895,  S  5585.  The  contention  upon 
which  the  defendants  practically  rested  their 
defense  was  that  the  distress  warrant 
amounted  to  no  more  tban  void  process,  in- 
asmuch as  the  attorney  for  the  plaintiff,  who 
signed  the  affidavit  upon  which  the  distress 
warrant  was  based,  was  not  sworn,  and 
took  no  oath  before  the  magistrate  who  is- 
sued it  The  evidence  touching  this  issue 
was  confiicting.  The  magistrate,  who  ap- 
peared as  a  witness  in  behalf  of  the  defend- 
ants, testified  that  be  did  not  know  the  char- 
acter of  the  paper  he  was  called  on  to  sign; 
that  he  administered  no  oath  to  the  attorney 
for  the  plaintiff,  nor  did  this  attorney  un- 
dertake to  swear  to  the  truth  of  the  state- 
ments of  fact  upon  which  the  distress  war- 
rant was  issued,  though  he  had  previously 
signed  the  accompanying  affidavit  On  the 
other  hand,  the  attorney  for  the  plaintiff 
testified  as  follows:  *1  did  swear  to  that 
affidavit  to  get  that  distress  warrant  before 
Squire  Rowe.  I  signed  it  and  carried  It 
down  there  and  read  it  over  to  him,  and 
told  him  what  it  was,  and  said  I  wanted  to 
make  an  oath  to  it"  "It  is  not  true  that  I 
went  to  Squire  Rowe,  a  newly  elected  Jus- 
tice of  the  peace,  having  little  experience, 

•  •  •  and  said,  *Here,  Squire,  sign  your 
name  here  and  here,'  and  that  I  took  the  pa- 
per and  shoved  it  down  in  my  pocket  with- 
out him  knowing  what  it  was.  He  swore 
me,  and  I  told  him  I  prepared  the  paper. 

•  •  •  I  read  it  over  to  him.  I  told  him 
what  it  was."  "I  told  Squire  Rowe  there 
was  a  distress  warrant,  and  what  it  was 
about  My  recollection  is,  and  I  am  pretty 
sure,  I  read  the  first  part  of  it  I  told  him 
it  was  an  affidavit;  would  swear  to  the 
facts  in  it;  was  a  distress  warrant  for  the 
Phillips'  crop.  •  •  •  I  told  him  I  would 
swear  to  the  facts  in  that  affidavit  He 
signed  the  paper.  I  told  him  what  the  other 
part  was.  Don't  think  I  read  that  to  him. 
I  told  him  it  was  necessary  to  have  his  sig- 
nature there."    "Just  as  I  said  awhile  ago. 
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tbere  was  a  distress  warrant  to  be  levied  on 
Mr.  Phillips'  crop,  and  I  read  over  the  first 
part  of  it  to  him,  and  told  him  I  would 
swear  to  the  facts;  and  my  recollection  is 
tnat  I  had  already  signed  it  up  there  at 
home.  I  told  him  I  would  swear  to  the 
facts  in  it.  I  don't  know  that  he  asked  me 
if  I  would  swear  to  it,  but  I  told  him  1 
would  swear  to  them  as  set  out" 

The  Jury  rendered  a  verdict  for  the  de- 
fendants on  the  plea  that  the  distress  war- 
rant was  void  because  no  oath  was  admin- 
istered to  the  person  upon  whose  alleged  af- 
fidavit the  distress  warrant  issued.  Before 
a  distress  warrant  can  issue,  the  person 
claiming  the  rent,  or  his  agent  or  attorney, 
must  make  oath  in  writing  as  to  the  amount 
claimed  to  be  due.  Civ.  Code  1895,  S  4818. 
The  mere  handing  to  an  ofla.cer  authorized 
Co  administer  oaths  of  an  afiOidavit  previous- 
ly signed  by  one  who  is  recited  therein  as 
having  been  duly  sworn,  and  In  whose  pres- 
ence the  officer  signed  the  Jurat  without  ad- 
ministering a  formal  oatb,  has  been  held  not 
to  amount  to  the  administration  of  an  oath. 
O'Reilly  v.  People,  86  N.  Y.  154,  40  Am. 
Rep.  525.  In  a  transaction  of  this  character 
there  is  no  unequivocal  and  present  declara- 
tion or  act  on  the  part  of  the  affiant  by 
which  he  consciously  takes  upon  himself  the 
obligation  of  an  oath.  If,  however,  the  af- 
fiant, at  the  time  of  tendering  the  affidavit 
to,  the  officer,  uses  language  signifying  that 
he  consciously  takes  upon  himself  the  obli- 
gation of  an  oath,  and  the  officer  so  under- 
stands, and  immediately  signs  the  Jurat,  this 
will  amount  to  such  a  concurrence  of  act  and 
intention  as  will  constitute  a  legal  swearing. 
The  acts  of  the  officer  and  of  the  affiant  must 
be  concurrent,  and  must  conclusively  indi- 
cate that  it  was  the  purpose  of  the  one  to 
administer  and  the  other  to  take  the  oath, 
in  order  to  make  a  valid  affidavit  When 
an  affiant  presents  to  the  officer  an  affidavit 
previously  signed  by  him,  with  the  state- 
ment that  he  is  familiar  with  its  contents, 
that  what  is  therein  contained  is  true,  and 
that  he  swears  to  the  same,  and  the  officer 
immediately,  on  the  faith  of  such  declara- 
tion, afiixes  his  official  signature  to  the  Jurat, 
this  conduct  would  not  only  indicate  that 
the  affiant  understood  he  was  taking  an  oath, 
but  also  that  the  officer  likewise  so  under- 
stood, and,  by  presently  signing  the  Jurat, 
evidenced  his  intention  to  administer  an 
oath.  It  is  not  necessary  that  the  oath  ad- 
ministered should  be  formal.  What  the  law 
requires  is  that  '*there  must  be,  in  the  pres- 
ence of  the  officer,  something  done  whereby 
the  person  to  be  bound  consciously  takes  up- 
on himself  the  obligation  of  an  oath."  2 
Bisb.  Cr.  Law,  (  lOia  *'It  is  not  essential 
*  *  *  that  affiant  should  hold  up  hir 
hand  and  swear,  in  order  to  make  his  act  an 
oath,  but  it  is  sufficient  if  both  affiant  and 
the  officer  understand  that  what  is  done  is 
all  that  is  necessary  to  complete  the  act  of 
swearing."    2  Cyc  18.    The  record  discloses 


testimony  from  which  a  Jury  might  well  con- 
clude that  both  the  magistrate  and  the  af- 
fiant imderstood  that  an  oath  was  being  ad- 
ministered and  taken.  There  was  evidence 
from  which  the  contrary  inference  might  be 
drawn,  but  this  was  purely  an  issue  of  fact 
The  evidence  did  not  demand  a  finding  either 
way. 

What  has  been  said  above  does  not  conflict 
with  the  case  of  Matthews  v.  Reid,  94  Ga. 
461,  19  S.  E.  247.  There  the  officer  did  not 
attest  the  affidavit  till  long  afterwards,  and 
it  did  not  appear  that  he  heard  the  affiant 
when  he  said  he  wanted  to  swear  to  the  pa- 
per, and  that  the  facts  stated  in  It  were 
true.  The  officer  did  no  present  and  concur- 
rent act  with  the  afiiant  which  showed  that 
both  understood  an  oath  was  being  adminis- 
tered, and  on  the  trial  testified  he  had  no 
recollection  whatever  of  being  called  on  at 
the  time  to  do  anything  in  connection  witt 
the  paper. 
.  Judgment  affirmed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


(122  Oa.  692) 
ATLANTA  SAV.  BANK  v.  DOWNING  et  al. 
(Supreme  Court  of  Georgia.     May   10,  1905.) 

INSUBANOE— SUBBENDEB    OF    POLIOT  —  RlQHTS 

TO  Pbogeeds— Intebvention. 

Under  the  facts  of  this  case,  there  was  no 
error  in  directing  the  verdict  complained  of. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Petition  by  the  Mutual  Life  Insurance  Com- 
pany of  New  York  for  an  order  requiring  the 
Atlanta  Savings  Bank,  C.  Downing,  and  Ja- 
cob L.  Beach  to  intervene.  From  an  order 
for  the  payment  of  the  sum  in  issue  to 
Downing,  the  savings  bank  brings  error. 
Affirmed. 

This  case  arose  on  a  petition  filed  by  the 
Mutual  Life  Insurance  Company  of  New 
York,  prajring  leave  to  pay  into  court  the 
sum  of  $170,  and  for  an  order  requiring  the 
Atlanta  Savings  Bank,  C.  Downing,  and  Ja- 
cob L.  Beach  to  interplead  and  have  adjudi- 
cated their  respective  claims  to  this  fund. 
An  order  was  entered  requiring  these  par- 
ties to  interplead,  and  upon  the  hearing  the 
following  facts  appeared:  The  Mutual  Life 
Insurance  (Company  issued  certain  policies 
upon  the  life  of  J.  L.  Beach.  Beach  became 
indebted  to  Downing,  and  assigned  these 
policies  to  him  as  security  for  the  debt  The 
policies  had  a  cash  surrender  value,  and  it 
was  subsequently  agreed  that  they  should 
be  surrendered  and  the  amount  due  Downing 
paid.  On  November  1,  1900,  Downing  wrote 
to  the  general  agent  of  the  insurance  com- 
pany at  Atlanta,  stating  that  he  had  directed 
that  the  Beach  policies  be  forwarded  to  the 
agent:  that  Beach  appeared  to  be  In  need  of 
money,  .and  had  asked  the  writer  to  sell  the 
policies  to  the  company,  pay  himself,  and 
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torn  ever  tbe  balance  to  Beach.  The  letttf 
then  proceeds  as  follows:  "If  the  surren- 
der value  will  pay  this  to  me  and  $300,  or 
more  or  less,  be  left  over,  I  am  willing  to 
sell  and  you  may  fix  up  papers  for  signature 
and  I  will  sign  same.  You  will  probably 
want  Mr.  Beach  and  Mrs.  Beach's  relinquish- 
ment also,  which  you  can  get  from  them.*' 
The  agent  of  the  company  replied  to  this 
letter,  acknowledging '  receipt  of  the  policies, 
and  stating  that  proper  papers  for  surrender- 
ing them  had  been  handed  to  Beach.  It  was 
also  stated  that  the  aggregate  cash  value 
of  the  policies  was  $680.  On  November  5th 
Downing  wrote  the  agent,  directing  him  to 
retain  and  pay  on  a  note  of  Downing  to  the 
company  the  sum  of  $416.65,  the  amount  of 
Beach's  debt  to  him,  and  to  pay  over  to 
Beach  the  sum  remaining.  This  credit  was, 
however,  never  given  Downing  on  his  note, 
and  he  subsequently  took  up  the  note  with 
other  funds.  On  November  10th,  Downing 
wrote  to  the  company's  agent,  stating  that 
Beach  seemed  to  be  in  need  of  money,  but 
**I  can't  advance  any  more.  If  you  can  see 
your  way  to  give  him  his  part,  taking  full 
receipts  therefor  and  have  check  drawn  to 
order  of  cash,  I  would  be  glad  you  would 
do  so.*'  This  was  not  done.  The  company 
sent  from  New  York  to  its  agent  in  Atlanta 
three  checks,  each  of  them  made  payable  to 
C.  A.  Prellor,  and  by  him  indorsed  so  as  to 
make  them  payable  to  the  order  of  Jacob 
li.  Beach,  Jacob  L.  Beach,  guardian,  and  C. 
Downing.  The  first  check  was  for  $170, 
and,  when  It  arrived,  Downing  allowed  Beach 
to  retain  the  entire  amount.  When  the  sec- 
ond check  for  $340  arrived.  Beach  was  al- 
lowed by  a  representative  of  Downing  to 
have  $80  of  the  proceeds,  while  Downing  re- 
ceived the  balance.  The  third  check,  for 
$170,  was  delayed  in  Its  arrival.  On  No- 
vember 23d,  the  last  check  not  having  then 
arrived.  Beach  applied  to  the  Atlanta  Sav- 
ings Bank  for  a  loan,  offering  his  interest  in 
the  policies  as  security.  The  bank  inquired 
of  the  insurance  company's  agent  as  to  the 
equity  of  Beach  in  the  policies,  and  the  agent 
either  showed  the  bank  or  Informed  it  of  the 
substance  of  Downing's  letter,  in  which  he 
stated  what  was  the  extent  of  his  interest 
in  the  policies.  Upon  receiving  this  infor- 
mation, it  appearing  therefrom  that  Beach's 
interest  was  greater  than  the  amount  of  the 
loan  applied  for,  the  bank  loaned  to  Beach 
$102.50,  and  took  an  order  on  the  agent  of 
the  company,  signed  by  Beach  and  his  wife, 
directing  him  to  hold  the  check  or  checks 
of  the  company  in  settlement  of  the  cash  sur- 
render value  of  the  policies  until  indorsed  in 
his  office  and  until  the  bank  paid  tbe  amount 
of  its  loan  to  Beach.  When  the  third  check 
arrived,  on  December  5th,  the  agent  of  the 
company  turned  it  over  to  the  bank.  Down- 
ing refused  to  indorse  the  check,  and  claimed 
that  he  was  entitled  to  payment  out  of  it  of 
the  balance  of  his  debt.  The  bank  contend- 
ed that  it  had  a  right  to  coUect  the  check 


and  reimburse  Itself.  The  Judge  directed  a 
verdict  in  favor  of  Downing,  and  the  bank 
excepted. 

Brown  &  Randolph,  for  plaintiff  In  error. 
W.  E.  Kay,  King,  Spalding  &  Little,  and  J. 
H.  Gilbert,  for  defendants  in  error. 

FISH,  P.  J.  We  are  not  concerned  with 
any  equities  which  may  exist  between  Down- 
ing and  the  insurance  company,  or  between 
that  company  and  the  bank.  The  question 
to  be  decided  is  whether  the  bank  or  Down- 
ing had  a  better  claim  to  the  fund,  as  be- 
tween each  other.  It  is  clear  that  Downing 
had  legal  title  to  the  policies  by  virtue  of 
his  assignment  Liverpool  Ins.  Co.  v.  El- 
lington, 94  Ga.  785,  21  S.  B.  1006.  Downing 
informed  the  insurance  company  what  was 
the  extent  of  his  interest  in  the  policies. 
He  had  a  right  to  control  the  amount  due 
on  the  policies,  and  to  be  first  reimbursed 
therefrom.  He,  consequently,  had  a  right 
to  direct  the  company  to  retain  the  amount 
due  him,  or  pay  over  that  sum  to  him,  before 
the  balance  of  the  amount  due  on  the  poli- 
cies was  paid  to  Beach.  There  Is  no  sug- 
gestion in  any  of  the  letters  from  Downing 
to  the  Insurance  company  that  he  was  will- 
ing, under  any  circumstances,  for  Beach  to 
be  paid  before  he  was  reimbursed  the  amount 
of  his  debt  At  the  time  the  bank  made  the 
loan  to  Beach  it  was  aware  of  Downing's 
statement  as  to  the  amount  of  his  debt,  and 
it  also  knew,  or  could  easily  have  ascer- 
tained, what  direction  Downing  had  given 
to  the  Insurance  company  as  to  Its  payment 
Moreover,  It  knew  that  Downing  had  a  right 
to  give  such  direction  to  the  company,  inas- 
much as  it  was  aware  of  the  assignment  of 
the  policies  to  him.  This  being  so,  it  was 
che  plain  duty  of  the  bank,  before  making  the 
loan  to  Beach,  to  make  inquiry  of  Downing 
to  see  if  he  had  been  paid.  Knowing  that 
Downing  had  legal  title  to  the  policies  under 
his  assignment.  It  knew  that  Beach  could 
assign  to  it  only  such  interest  in  the  policies 
as  he  had  after  Downing  was  paid.  Downing 
had  priority.  Until  his  debt  was  satisfied, 
the  bank  had  no  claim  on  the  money  due  on 
the  policies.  It  made  the  loan  at  Its  peril, 
without  inquiring  whether  Downing's  debt 
had  been  paid.  Downing  had  no  notice  of 
the  bank's  claim  until  asked  to  indorse  the 
check  turned  over  to  it  by  the  agent  of  the 
insurance  company.  It  was  no  concern  of 
the  bank  that  Downing  permitted  JBeach  to 
take  his  part  of  the  fund  out  of  the  first 
checks  sent  He  was  under  no  obligation  to 
the  bank  to  reimburse  himself  first.  Down- 
ing was  guilty  of  no  fraud  or  misrepresenta- 
tion to  the  bank,  nor  had  he  made  any  state- 
ment to  the  agent  of  the  insurance  company 
which  would  estop  him  from  collecting  his 
debt  as  against  the  bank.  His  mere  state- 
ment as  to  the  amount  of  his  claim  certainly 
could  not  have  this  effect 

There  was  but  one  fund  in  the  hands  of 
the  insurance  company  due  on  the  policies. 
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This  was  a  lump  rain  whlcb  Beach  and 
Downing  were  to  divide  In  accordance  with 
the  private  arrangement  between  them.  Nor 
did  the  company  undertake  to  divide  the 
fund  when  it  drew  its  checks.  It  treated  it 
all  the  time  as  a  lump  sum  due  on  the  poli- 
cies. The  checks  were  made  payable  jointly 
to  Beach  and  Downing,  and  were  sent  to 
Beach.  The  order  given  by  the  Beaches  to 
the  bank  did  not  undertake  to  assign  any 
particular  fund  or  check,  but  directed  the 
company  to  hold  any  check  or  checks  until 
the  bank  had  been  paid.  But  even  if  the  or- 
der be  treated  as  an  equitable  assignment, 
there  was  no  separate  check  payable  to 
Beach.  He  had  no  right  to  direct  the  com- 
pany to  hold  a  check  payable  to  himself 
Jointly  with  Downing,  nor  did  the  company 
have  a  right  to  hold  such  a  check  on  his  or- 
der. The  bank  was  chargeable  with  notice 
of  these  facts,  and  knew  that,  as  against 
Downing,  it  had  no  right  to  receive  the  check, 
or  to  call  on  him  to  indorse  It  until  he  had 
himself  been  reimbursed.  When  Beach  gave 
the  bank  the  order,  nearly  his  entire  interest 
in  the  policies  had  been  satisfied,  and  the 
bank  could  easily  have  ascertained  this  if 
inquiry  had  been  made  of  Downing.  Down- 
lng*8  equity  was  superior  to  the  bank's,  and 
there  was  no  error  in  directing  a  verdict  in 
his  favor. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent,  and 
LUMPKIN,  J.,  disqualified. 


(1S8  N.  0.  616) 

NICHOLSON  ▼.  TRANSYLVANIA  R.    00. 

(Supreme  Court  of  North  Carolina.    May  25, 

1905.) 

Servants'  Injubibs— Fellow  Sebvawt  Act 
— constbuotiow  of  statute— opebatlow  of 
Railboad. 

The  fellow  servant  act  (Priv.  Laws  1897, 
p.  83,  c.  56,  (  1),  giving  a  servant  of  any  rail- 
road company  "operating**  in  the  state  a  right 
of  action  against  the  company  for  injuries  sus- 
tained through  the  negligence  of  a  fellow  serv^ 
ant,  is  not  applicable  to  an  injury  sustained  by 
a  servant  assisting  in  the  construction  of  a 
railroad  at  a  point  five  or  six  miles  from  the 
completed  track,  and  still  further  from  the  track 
on  which  trains  were  being  operated. 

Appeal  from  Superior  Court,  Jackson  Coun- 
ty; Ferguson,  Judge. 

Action  by  W.  Nicholson  against  the  Tran- 
sylvania Railroad  Company.  From  a  judg- 
ment is%  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

Geo.  A.  Shuford,  W.  A.  Gash,  Walter  BL 
Moore,  and  Shepherd  &  Shepherd,  for  ap- 
pellant   Coleman  C.  Cowan,  for  appellee. 

CLARK,  O.  J.  The  evidence  tended  to 
show  that  the  plaintiff  was  injured  by  the 
negligence  of  a  fellow  servant,  and  the  de- 
fendant asked  the  court  to  charge  that.  If 
the  jury  should  find  such  to  be  the  fact,  and 
^'should  further  find  from  the  evidence  that 


the  defendant,  although  a  nllroad  corpora- 
tion operating  a  railroad  in  this  state,  was 
not  operating  a  railroad  at  the  point  where 
the  plaintiff  received  his  alleged  injury,  nor 
within  a  nearer  distance  to  said  point  than 
five  or  six  miles,  and  had  laid  no  track  at 
said  point  nor  within  said  distance  from  said 
point,  but  was  engaged  in  constructing  a 
railroad  at  said  point,  and  the  plaintiff  was 
employed  at  said  time  as  a  construction 
hand,  and  was  engaged  in  the  work  of  build- 
ing a  trestle  at  said  point,  and  while  so  en- 
gaged was  Injured  by  the  negligence  of  said 
fellow  servant,  then  the  plaintiff  is  not  en- 
titled to  recover,  and  the  jury  will  answer 
the  third  Issue  'No.**'  The  refusal  of  this 
prayer  was  error.  The  "fellow  servant  act," 
unaccountably  printed  in  Pilv.  Laws  1897, 
p.  83,  c.  56^  provides. (section  1)  ''that  any 
servant  or  employee  of  any  railroad  com- 
pany operating  in  this  state,  who  shall  suf- 
fer injury  to  his  person,  or  the  personal  rep- 
resentative of  any  such  employee  who  shall 
have  suffered  death,  in  the  course  of  his 
services  or  employment  with  said  company, 
by  the  negligence,  carelessness  or  incompe- 
tency of  any  other  servant,  employee  or 
agent  of  the  company,  or  by  any  defect  In 
the  machinery,  ways  or  appliances  of  the 
company,  shall  be  entitled  to  maintain  an  ac- 
tion against  such  company**;  and  section  2 
renders  nugatory  any  waiver,  express  or  im- 
plied, of  the  benefit  of  said  act  The  recent 
origin,  and  the  reason  of  the  rule  exempting 
the  master  from  liability  for  the  negligence 
of  a  fellow  servant  were  first  discussed  in 
this  court  In  Hobbs  v.  Railroad,  107  N.  O.  1« 
12  S.  E.  124,  9  L.  R.  A.  838,  and  attention 
was  called  to  the  fact  that  the  rule  had  been 
abrogated  as  to  railroad  employ^  by  stat- 
ute  In  many  states.  After  the  passage  In 
this  state  in  1897  of  the  above^ited  statute 
abolishing  the  fellow  servant  doctrine  as  to 
railroad  employ^,  the  act  was  fully  discuss- 
ed, and  its  constitutionality  sustained,  In 
Hancock  v.  Railroad,  124  N.  C.  222,  32  S.  B. 
679,  Coley  v.  Railroad,  128  N.  C.  634,  39  S, 
E.  48,  57  L.  R.  A.  817,  and  in  the  same  case 
on  rehearing,  129  N.  C.  407,  40  S.  E.  195,  57 
L.  R.  A.  817,  and  that  ruling  has  been  sus- 
tained in  all  the  cases  since;  and  similar 
statutes  in  other  states  have  been  held  not 
in  violation  of  the  fourteenth  amendment  by 
several  decisions  of  the  United  States  Su- 
preme Court.  In  Mott  v.  Railroad,  131  N. 
C.  237,  42  S.  B.  601,  it  was  sought  to  curtail 
and  restrict  the  act  so  that  it  should  apply 
only  to  railroad  employes  engaged  in  operat- 
ing trains,  but  the  court  held  to  the  contra- 
ry, and  said:  "The  language  of  the  statute 
is  both  comprehensive  and  explicit  It  em- 
braces injuries  sustained  by  [quoting  the 
act]  'any  servant  or  employ^  of  any  railway 
company  •  •  •  in  the  course  of  his  serv- 
ices or  employment  with  said  company.*  The 
plaintiff  was  an  employ^,  and  was  injured 
in  the  course  of  his  service  or  employment.'* 
In  that  case  the  plaintiff,  working  in  the 
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repair  shops,  was  Injured  by  tbe  negligence 
of  a  fellow  servant  while  removing  a  red-hot 
tire  from  an  engine,  and  it  was  held  that  he 
could  recover.  The  same  ruling  was  repeat- 
ed in  Sigman  v.  Railroad,  185  N.  G.  184,  47 
S.  B.  421,  where  it  is  said:  '*The  plaintiff 
was  injured  by  the  negligence  of  a  fellow 
servant  while  working  upon  and  repairing 
a  bridge  of  tbe  defendant  railroad.  It  is 
settled  that  the  fellow  servant  law  (chapter 
56,  p.  83,  Priv.  Laws  1897),  applies  to  rail- 
road employes  injured  in  the  course  of  their 
service  or  employment  with  such  corpora- 
tion, whether  they  are  running  trains  or  ren- 
dering any  other  service."  Then,  after  quot- 
ing the  above  extract  from  Mott  v.  Railroad, 
131  N.  G.  237,  42  S.  B.  601,.  it  is  added  that 
to  the  same  effect  were  **Railroad  v.  Pontius, 
157  U.  S.  209,  15  Sup.  Ot  585,  39  L.  Ed.  675, 
dted  since  with  approval  in  Tullis  v.  Rail- 
road, 175  U.  S.  852,  20  Sup.  Ct  136,  44  L.  Ed, 
192;  Railroad  v.  Harris,  33  Kan.  416,  6  Pac. 
571;  Railroad  v.  Koehler,  37  Kan.  463,  15 
Pae.  567;  Railroad  v.  Stahley,  62  Fed.  863, 
11  G.  G.  A.  88;  and  many  other  cases."  To 
these  we  now  add  (from  among  many)  the 
well-considered  case  of  Gallahan  v.  Railroad 
(Mo.)  71  S.  W.  208,  60  L.  R.  A.  249,  94  Am. 
St  Rep.  746,  which,  reviewing  the  authori- 
ties to  date  (it  was  filed  December,  1902), 
holds  with  this  court  that  *'a  statute  making 
a  railroad  company  liable  for  injuries  to  serv- 
ants through  the  negligence  of  fellow  serv- 
ants does  not  violate  the  equality  clause  of 
the  federal  Gonstitution,  although  it  does  not 
confine  such  liability  to  acts  performed  in 
the  operation  of  trains,  but  extends  it  to 
ristos  similar  to  those  incurred  by  the  em- 
ployes of  persons  or  corporations  engaged  in 
other  lines  of  work."  Knowing  from  the 
history  of  the  strenuous  discussion  for  and 
against  the  passage  of  the  act,  and  from  its 
language  as  well,  that  the  intention  of  the 
Legislature  was  that  the  doctrine  of  the  non- 
liability of  the  master  for  injuries  to  an  em- 
ploy6  caused  by  the  negligence  of  a  fellow 
servant  should  be  abolished  as  to  all  em- 
ployes in  railroad  service,  ♦'whether  (as  we 
have  said  in  Sigman  v.  Railroad,  supra)  they 
ar^  running  trains  or  rendering  any  other 
service,*'  we  have  no  disposition  to  do  oth- 
er than  to  affirm  fully  our  rulings  already 
made  and  cited  above.  But  the  act  applies 
only  to  employes  of  a  "railroad  operating"; 
not  that  such  employes  must  be  operating 
the  trains,  but  they  must  be  employes  in 
some  department  of  its  work,  of  a  railroad 
which  is  being  operated.  Snch  business  is  a 
distinct,  well-known  business,  vrtth  many 
risks  peculiar  to  itself,  and  all  the  employes 
in  such  business,  whether  running  trains, 
building  or  repairing  bridges,  laying  tracks, 
working  in  the  shops,  or  doing  any  other 
work  in  the  service  of  an  "operating  rail- 
road," are  classified  and  exempted  from  the 
rule  which  requires  employes  to  assume  the 
risk  of  all  injuries  which  may  be  caused  by 
the  negligence  of  a  fellow  servant    It  is  not 


necessary  to  show  that  the  piaintlfl  was  in- 
jured by  a  fellow  servant  while  operating  a 
train,  but  he  must  "show  that  he  was  injured 
while  performing  a  service  necessary  to  or 
connected  with  the  use  and  operation  of  the 
road."  Railroad  v.  Vincent,  56  Kan.  344.  43 
Pac.  251;  Stubbs  v.  Railroad,  85  Mo.  App. 
192;  Thompson  v.  Railroad,  54  Ga.  509; 
Railroad  v.  Ivey,  73  Ga.  504.  Here  the  rail- 
road was  being  "constructed,"  not  "operat- 
ed." It  was  five  or  six  miles  from  the  com- 
pleted track,  and  still  farther  from  the  track 
on  which  trains  were  being  operated. 
Though  it  was  in  the  construction  of  the  ex- 
tension of  a  railroad,  the  work  was  that  of 
building  a  bridge  or  trestle,  and  the  liabili- 
ties of  the  employer  were  the  same  as  those 
of  any  one  else  engaged  in  bridge  building. 
It  does  not  matter  that  elsewhere  the  same 
employer  was  "operating**  a  railroad.  It  was 
not  doing  so  at  this  point  Here  it  was  not 
a  railroad  at  all.  It  was  constructing^-build- 
Ing— -what  later  would  become  a  part  of  an 
"operating  railroad.**  It  is  true  an  employe 
injured  by  the  negligence  of  a  fellow  serv- 
ant while  building  or  repairing  a  bridge  on 
the  line  of  an  operating  railroad  under  pre- 
cisely similar  circumstances  could  recover  of 
the  railroad  company,  while  here  he  cannot 
That  is  because  the  statute  must  draw  the 
line  somewhere,  and  the  Legislature  has  seen 
fit  to  restrict  the  repeal  of  the  former  law  ta 
"any  servant  or  employe  of  any  railroad  com- 
pany operating*'  in  this  state,  which  means 
in  the  course  of  its  "operation"  of  that  busi- 
ness, in  any  of  its  departments,  but  not  in 
the  course  of  its  "construction.**  We  must 
read  the  act  as  it  has  been  written  by  the 
lawmaking  power,  neither  restricting  nor  ex- 
tending its  effect 

For  the  error  in  refusing  this  prayer,  there 
must  be  a  new  trial. 


(138  N.  p.  SOO) 
ARET  V.  ROWAN  GOUNTT  GOM'RS. 
(Supreme  Gourt  of  North  Garollna.    May  25, 
1905.) 
Taxation— DiSTiLLBB—RECTiinKB. 

Under  Acts  1903,  pp.  340,  341,  c.  247,  §§ 
00,  63,  imposing  a  tax  on  distillers  and  also  on 
rectifiers,  a  distiller  who  also  rectifies  his  liq- 
uor is  subject  to  the  latter  tax,  the  occupations 
seeming  to  have  been  regarded  as  distinct  by 
the  Legislature,  and  there  being  nothing  in  the 
Gonstitution  which  prohibits  the  General  As- 
sembly from  imposing  the  increased  tax  upon 
the  distiller  who  also  operates  a  rectifying 
plant 

Appeal  from  Superior  Gourt,  Rowan  Goun- 
ty;   Bryan,  Judge. 

Controversy  without  action  between  D.  L. 
Arey  and  the  commissioners  of  Rowan  coun- 
ty. From  the  Judgment  D.  L.  Arey  appeals. 
Affirmed. 

Burton  Graige  and  W.  H.  Woodson,  toi 
appellant    T.  C.  Linn,  for  appellee. 

BROWN,  J.  The  controversy  is  submitted 
to  determine  the  legality  of  a  tax  assessed 
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against  the  plaintiff  under  sections  00  and 
63,  c.  247,  pp.  340,  341,  Acts  1903.  The  plain- 
tiff operates  a  40-bushel  distillery,  and  it  is 
admitted  he  is  liable  to  the  tax  of  $125  as- 
sessed against  him  under  section  63.  He  op- 
erates also  a  rectifying  plant  at  the  same 
place,  and  rectifies  the  product  of  his  own 
distillery.  Section  60  imposes  a  tax  of  $200 
on  rectifiers  of  liquor.  The  plaintiff,  in  his 
brief,  contends  ''that  the  tax  is  unconstitu- 
tional; that  the  process  of  purifying  the 
whisky  is  one  and  the  same  process  in  manu- 
facturing whisky,  and  that  the  manufactur- 
er's license  covers  the  business  In  which  he 
is  engaged";  and  he  also  contends  *'that  rec- 
tifying or  purifying  his  own  whisky  is  not 
a  trade  or  business  in  itself,  such  as  to  be 
taxable  under  the  Ck)nstitution."  We  are 
not  conversant  with  the  processes  of  dis- 
tilling and  manufacturing  liquor,  but  the 
Genera]  Assembly,  exercising  its  knowledge, 
has  classified  rectifying  as  a  business  entire- 
ly distinct  from  distilling.  It  has  taxed  rec- 
tifying in  the  section  with  wholesalers,  and 
has  exempted  the  rectifier  from  the  whole- 
saler's tax.  Therefore  the  rectifier  may  de- 
liver his  product,  under  section  60,  to  the 
common  carrier,  without  additional  tax.  The 
same  privilege  is  given  distillers  in  section 
63,  but  nowhere  In  that  section  is  the  recti- 
fier associated  with  the  distiller.  The  two 
seem  to  have  been  regarded  by  the  legislative 
mind  as  separate  and  distinct  vocations,  al- 
though dealing  in  the  same  commodity.  The 
burden  of  proof  is  on  the  plaintiff  to  show 
that  the  two  are  but  one  and  the  same  trade 
or  business.  There  are  no  facts  set  forth 
in  the  record  from  which  we  can  infer  It 
Assuming  that  the  two  occupations  of  dis- 
tilling and  rectifying  may  be  united  in  one, 
and  conducted  by  one  person,  there  is  noth- 
ing in  our  Constitution  which  prohibits  the 
General  Assembly  from  imposing  the  increas- 
ed tax  upon  the  distiller  who  also  operates 
a  rectifying  plant.  Subject  to  the  organic 
law,  the  power  of  the  General  Assembly  to 
tax  is  supreme. 
Affirmed. 


(138  N.  C.  602) 

LEDFORD  V.  EMERSON. 
(Sapreme  Court  of  North  Carolina.    May  25, 

1905.) 
EviDENCW— Parol  EvinKNCE  Rulb— Collat- 
eral Writings. 

In  an  action  to  recover  plaintiflfs  share  of 
the  proceeds  of  the  sale  of  options  procured  by 
plaintiff  and  placed  in  defendant's  hands  for 
sale,  the  options  are  collateral  to  the  issue,  and 
their  contents  may  be  proved  by  parol. 

Appeal  from  Superior  Court  of  Cherokee 
County;   Shaw,  Judge. 

Action  by  John  Ledford  against  A.  S. 
Emerson.  From  a  Judgment  of  nonsuit 
plaintiff  appeals.    Reversed. 

Busbee  &  Busbee,  Axley  &  Axley,  and  E. 
B.  Norvell,  for  appellant  Dlllard  &  Bell, 
for  appellee. 


BROWN,  J.  The  plaintiff  alleges  that  he 
procured  options  on  about  60,000  acres  of 
land«  and  placed  the  same  in  the  hands  of 
the  defendant  for  sale;  that  the  defendant 
sold  the  options  for  $10,000  cash,  and  paid 
the  plaintiff  $600,  and,  by  false  and  fraudu- 
lent statements  to  the  plaintiff,  obtained 
from  the  plaintiff  a  receipt  in  full.  The 
plaintiff  sues  to  recover  $4,400,  the  remain- 
der of  his  half  of  the  $10,000.  Neither  the 
options  nor  their  contents  are  in  litigation. 

On  the  trial  the  plaintiff  proposed  to  show 
by  his  own  evidence  that  he  had  performed 
his  part  of  the  contract  between  himself 
and  defendant;  that  he  took  options  for 
about  65,000  acres  of  land,  and  delivered  the 
same  to  the  defendant;  and  that  the  de- 
fendant sold  them  for  $10,000.  On  objection 
of  defendant  the  court  refused  to  allow  the 
plaintiff  to  show  this;  holding  that  the  plain- 
tiff could'  not  speak  of  the  options  without 
producing  them,  and  refusing  to  allow  the 
evidence  offered  by  the  plaintiff. 

His  honor  misconceived  the  kind  of  action 
that  was  being  tried,  for,  from  his  ruling, 
he  must  have  thought  that  the  options  or 
their  contents  were  in  litigation — were  the 
gravamen  of  the  action — when  they  were 
not  The  purpose  of  the  action  is  to  recover 
the  plaintiffs  share  of  the  proceeds  of  the 
sale  of  the  options,  which  the  plaintiff  al- 
leges the  defendant  has  fraudulently  with- 
held from  him.  It  was  competent  there- 
fore, to  permit  parol  evidence  of  the  op- 
tions and  their  contents.  They  were  collat- 
eral to  the  issue.  Our  reports  contain  nu- 
merous precedents.  Carden  v.  McConnell, 
116  N.  C.  875,  21  S.  B.  923;  Pollock  v.  Wil- 
cox, 68  N.  C.  50;  Reynolds  v.  Magness,  24 
N.  C.  26;  1  Greenleat  Ev.  275-279. 

The  rule  that  parol  evidence  cannot  be 
allowed  as  to  the  contents  of  a  written  in- 
strument applies  only  in  actions  between 
parties  to  the  writing,  and  when  Its  enforce- 
ment is  the  substantial  cause  of  action. 

The  contention  of  the  defendant  that  the 
plaintiff  had  waived  or  abandoned  his  right 
to  appeal  cannot  be  sustained. 

New  trlaL 

(1S8  N.  C.  604) 
HEMPHILL  et  ux.  v.  HEMPHILL  et  al. 
(Supreme  Court  of  North  Carolina.    May  25, 
1905.) 

1.  Evidence— Hearsay— Declabations  as  to 
Bound  ABIES— Interest  of  Declarant. 

Recitals  of  a  deed  as  to  the  location  of  the 
grantor's  boundary  line  are  hearsay  on  the  issue 
of  the  true  location  of  such  line,  because  of  the 
interest  of   the  grantor. 

2.  Same— General  Reputation  — Boun dart 
Lines. 

On  the  issue  of  the  true  location  of  a 
boundary  line,  evidence  of  a  witness  who  had 
Isnown  the  land  for  50  years,  and  knew  the  sen- 
eral  reputation  in  the  eoinmunity  as  to  the  true 
location  of  the  line,  and  that,  according  to  such 
rrmitation,  it  ran  alon^  the  top  of  a  certain 
ridge,  is  competent,  under  the  rule  admitting  ev 
idence  of  general  reputation  as  to  the  location 
of  divisional  lines  where  the  same  has  its  origiu 
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at  a  time  compiiratiyely  remote  and  ante  litem 
motam,  and  attaches  Itaelt  to  some  monament 
or  natural  object 

[Ed.  Note. — For  cases  In  point,  see  toL  8, 
Cent.  Dig.  Boundaries,  S  155.] 

Appeal  from  Superior  Court,  Buncombe 
Ckmnty;   Justice,  Judge. 

Ejectment  by  Benjamin  C.  Hemphill  and 
-wife  against  T.  G.  Hemphill  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Reversed. 

Tbe  question  at  issue  is  the  location  of  the 
line  dividing  the  lands  of  the  plaintiffs  and 
defendants.  Both  of  these  tracts  originally 
constituted  one  tract,  owned  by  Andrew 
Hemphill.  About  1850  a  parol  division  of 
this  land  was  made  between  B.  G.  Hemphill, 
one  of  the  plaintiffs,  and  John  R.  Hemp- 
hill, both  sons  of  Andrew  Hemphill.  The 
plaintiffs  claim  that  the  line  in  question,  lo- 
cated when  the  land  was  divided,  runs  from 
the  mouth  of  the  branch  emptying  into 
Reem's  creek  to  the  point  of  a  ridge,  and 
thence  in  a  southeasterly  direction  on  the 
face  of  the  mountain  across  minor  ridges 
and  gullies  to  the  Jump  Oomer.  The  defend- 
ants claim  that  the  line  runs  from  the  mouth 
of  the  branch  to  the  point  of  the  ridge,  and 
thence  in  a  northeasterly  direction  up  the 
ridge  to  the  Vance  line.  Between  these  two 
lines  contended  for  is  the  triangular  piece  of 
land  in  controversy.  In  1860  John  R.  Hemp- 
bill  executed  a  bond  for  title  to  a  portion  of 
the  land  to  John  Brigman.  John  Brigman 
died,  and  John  R.  Hemphill,  in  accordance 
with  the  terms  of  the  bond  for  title,  executed 
a  deed  to  the  heirs  of  John  Brigman.  This 
land  was  sold  by  J.  G.  Chambers,  adminis- 
trator of  John  Brigman,  to  pay  the  intes- 
tate's debts,  and  James  Hemphill  became 
the  purchaser.  James  Hemphill  conveyed 
the  land  by  deed  to  his  children,  Eliza,  Jane, 
Braiik,  and  Bettie  Shope,  defendants.  Ver- 
dict and  Judgment  for  the  plaintiffs,  and  the 
defendants  appealed. 

Frank  Carter,  Locke  Craig,  and  H.  O. 
Ghedester,  for  appellants.  Moore  &  Rollins, 
for  appellees. 

HOKE,  J.  (after  stating  the  facts).  The 
rights  of  the  parties  to  this  controversy  were 
made  to  depend  upon  the  correct  location  of 
the  divisional  line  between  Benjamin  C.  and 
John  R.  Hemphill,  under  whom  the  defend- 
ants claim;  and  the  defendants  contend  that 
the  true  location  of  this  line  runs  from  the 
"mouth  of  the  branch  to  the  point  of  the 
ridge,  and  thence  in  a  northeasterly  direction 
up  the.  ridge  to  the  Vance  line."  In  order 
to  establish  this  i)osition,  the  defendants 
offered,  first,  the  deed  from  John  R.  Hemp- 
hill, now  dead,  to  the  heirs  of  John  Brig- 
man, bearing  date  November  14,  1866,  as  a 
declaration  of  John  R.  Hemphill  on  the  cor- 
rect location  of  the  line  in  dispute.  The  de- 
fendants   further  proposed   to   prove  by  a 


witness  (John  G.  Chambers)  that  he  had 
known  the  land  in  controversy  for  50  years; 
that  he  knew  the  general  reputation  in  that 
community  as  to  the  true  location  of  this 
divisional  line;  and  that,  according  to  such 
reputation,  the  same  ran  along  the  top  of 
this  ridge,  and  was  placed  as  the  defendants 
claimed.  On  objection  by  the  plaintiffs,  this 
testimony  was  held  incompetent  and  the 
defendants  excepted. 

It  is  the  law  in  this  state  that,  under  cer- 
tain restrictions,  both  hearsay  evidence  and 
common  reputation  are  admissible  on  ques- 
tions of  private  boundary.  Sasser  v.  Her- 
ring, 14  N.  0.  340;  Shaffer  v.  Gaynor,  117 
N.  C  15,  23  S.  B.  154;  Yow  v.  Hamilton,  13G 
N.  0.  357,  48  S.  B.  782. 

The  restrictions  on  hearsay  evidence  of 
this  character—declarations  of  an  individual 
as  to  the  location  of  certain  lines  and  cor- 
ners— established  by  repeated  decisions  are 
that  the  declarations  be  made  ante  litem 
motam,  that  the  declarant  be  dead  when  they 
are  offered,  and  that  he  was  disinterested 
when  they  were  made.  Bethea  v.  Byrd,  05 
N.  0.  300,  59  Am.  Rep.  240;  Caldwell  v.  Nee- 
ly,  81  N.  C.  114.  The  declarations  of  John 
R.  Hemphill  ]n  this  deed  to  the  heirs  of  John 
Brigman  as  to  the  location  of  his  own  line 
are  hearsay.  They  are  Incompetent  for  the 
reason  that  he  was  interested  when  the  same 
were  made,  and  the  Judge  below  ruled  cor- 
rectly in  excluding  them. 

On  the  second  point — the  evidence  offered 
from  the  witness  John  G.  Chambers  on  the 
general  reputation  as  to  the  location  of  the 
divisional  line:  Such  evidence  has  been-  uni- 
formly received  in  this  state,  and  the  re- 
striction put  upon  it  by  our  decisions  seems 
to  be  that  the  reputation,  whether  by  parol 
or  otherwise,  should  have  its  origin  at  a  time 
comparatively  remote,  and  always  ante  litem 
motam;  second,  that  it  should  attach  itself 
to  some  monument  of  boundary  or  natural 
object,  or  be  fortified  and  supported  by  evi- 
dence of  occupation  and  acquiescence  tend- 
ing to  give  the  land  In  question  some  fixed 
or  definite  location.  Den  v.  Southard,  8  N. 
C.  45;  Mendenhall  v.  Oassellb,  20  N.  C.  43; 
Dobson  V.  Finley,  53  N.  C.  496;  Shaffer  v. 
Gaynor,  117  N.  G.  15,  23  S.  E.  154;  West- 
felt  V.  Adanjs,  131  N.  C.  379-^84.  42  S.  E.  823. 
The  proposed  evidence  comes  fully  up  to  the 
requirement  of  these  decisions.  The  reputa- 
tion is  attached  to  a  placing  reasonably  defi- 
nite, and  the  witness  stated  that  he  had 
known  the  land  for  50  years;  knew  the  gen- 
eral reputation  in  the  community  as  to  the 
line  in  dispute,  and  where  such  line  was 
placed  by  that  reputation.  We  think  it  ap- 
pears by  fair  intendment  that  the  reputa- 
tion offered  had  its  origin  ante  litem  motam, 
and  at  a  time  sufiiciently  remote. 

There  was  error  in  rejecting  the  proposed 
evidence,  which  entitles  the  defendant  to  a 
new  trial. 
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(138  N.  C.  704) 

STATB  T.  WHITE  et  aL 

(Supreme  Court  of  North  Carolina.    May  23, 
1905.) 

1.  Homicide— Evidence. 

In  a  prosecution  for  murder,  wbere  it  ap- 

S eared  that  the  prisoners  went  to  the  home  of 
eceased  and  killed  him,  it  was  error  to  exclude 
testimouy  by  one  of  the  prisoners  that  the  oth- 
er asked  witness  to  go  with  him  to  deceased's 
home  to  help  him  persuade  deceased  to  marry 
the  witness*  niece,  that  witness  informed  him  he 
would  go  with  him,  and  that  there  was  no 
agreement  to  use  force  or  violence  if  he  declined. 

2.  Same— Instbuctionb— Harmless   Error. 

Where  the  evidence  in  a  prosecution  for 
murder  permits  a  consideration  of  manslaugh- 
ter, the  prisoners  are  entitled  to  have  it  sub- 
mitted under  a  correct  instruction,  but  failure 
to  do  80  is  not  reversible  error  where  a  convic- 
tion of  no  lesser  crime  than  murder  in  the  sec- 
ond degree  is  warranted. 

3.  Same— Evidence. 

In  a  prosecution  for  murder,  where  it  ap- 
peared that  the  prisoners  went  armed  to  the 
home  of  deceased,  and,  calling  him  out,  killed 
him  after  a.  short  altercation,  the  evidence  con- 
sidered, and  held  insufficient  to  show  that  the 
killing  was  excusable  on  the  plea  of  self-defense^ 
or  to  mitigate  the  crime  to  manslaughter. 

4.  Same— Reasonable  Doubt. 

In  a  prosecution  for  murder,  where  it  ap- 
peared that  the  prisoners  went  armed  to  the 
home  of  deceased,  and  were  acting  together, 
the  existence  of  a  reasonable  doubt  as  to  which 
fired  the  fatal  shot  could  not  entitle  both  to 
acquittal. 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty; Cooke,  Judge. 

Thomas  J.  White  and  another  were  con- 
victed of  murder  in  the  second  degree,  and 
appeal.    Affirmed. 

The  eyewitnesses  to  the  transaction  were 
Mrs.  A.  E.  Sherrill,  mother  of  deceased,  and 
the  prisoners,  Thomas  J.  White  and  Chalm- 
era  L.  White,  and  their  direct  testimony  is 
here  set  out: 

Mrs.  Sherrill,  mother  of  deceased,  testified 
for  the  state:  "Chal  and  Tom  White  came 
there  very  early  in  the  morning,  before  I 
got  up.  It  was  before  sunup.  Tbey  came 
from  the  south.  I  did  not  see  them  come, 
but  they  hitched  their  horses  on  the  south 
side  of  the  railroad  that  goes  In  south.  They 
were  in  a  two-horse  buggy,  driving  two 
horses.  I  did  not  know  them  when  I  went 
to  the  door.  I  had  seen  them  often,  but,  as 
I  say,  I  did  not  know  them.  The  prisoners 
came  up  from  the  left  side  of  the  house,  on 
the  west,  I  might  say,  of  the  front  side. 
They  hitched  their  horses  to  a  post,  I  sup- 
pose. Can't  say  whether  they  were  hitched 
or  not  This  post  was  about  50  yards,  or  a 
little  further,  from  the  house  or  porch.  The 
porch  is  on  the  north  side  of  the  house.  Its 
width  I  do  not  know.  I  have  never  meas- 
ured it.  Its  length  is  about  12  or  15  feet,  I 
^ess.  I  do  not  know.  It  is  an  old-fashioned 
piasza,  with  wide  door,  and  latticed  around. 
On  the  morning  of  Septemljer  17th  I  was  in 
my  room,  and  heard  some  one  knock  at  the 
front  door.  I  stepped  in  the  front  room  to 
the  window,  and  called  to  them  that  I  would 


be  down  in  a  few  mlnuteB.  I  stepped  back 
and  dressed,  opened  the  door,  and  saw  two 
strangers.  They  said  to  me,  'We  want  to 
see  Russell.'  I  said  he  was  asleep,  and  then 
they  asked  me  to  tell  him  to  come  down — 
said  they  didn't  want  to  see  me,  and  to  tell 
him  some  gentlemen  wanted  to  see  him. 
Russell  said,  Who  is  itr  And  I  said:  *I 
don't  know.  They  are  strangers.  Come 
down.'  I  went  down  myself,  and  stepped 
into  the  back  hall,  on  the  front  porch,  and 
stood  there  until  Russell  came  down.  When 
he  came  down  I  stepped  back,  and  stood 
about  midway  the  door.  They  said  to  me, 
*You  stay  back,  and  we  will  see  you  later.' 
I  did  not  do  it  I  stepped  immediately  to 
the  front  door,  near  my  son.  Two  pistols 
were  drawn  on  my  son  in  this  way  [indicat- 
ing pistol  pointing  on  each  side].  They  then 
said:  "We  are  Tom  and  Chal  White.  You 
are  aware  you  have  ruined  our  niece  Annie 
White,  and  we  have  come  to  make  you  marry 
her,  or  we  will  kill  you  before  you  leave  our 
sight'  Russell  said:  'I  did  not  ruin  her.  I 
was  not  the  first  one  there.'  They  said: 
Ton  did  ruin  her,  and  you  will  marry  her, 
or  we  will  kill  you  before  you  leave  our 
sight'  I  stepped  between  them  and  begged 
them  not  to  kill  my  son.  I  told  them,  if 
they  could  not  spare  him  for  his  own  sake, 
then  for  mine,  at  least  I  turned  to  the 
brothers,  and  they  said,  one  of  them,  'I  am 
deaf;'  and  then  one  said:  'You  go  back. 
We  will  see  you  later.'  I  stepped  inside  the 
door,  and  they  again  said,  'You  go  back,  or 
we  will  kill  you.*  And  my  son  said,  'Go;* 
and  I  said,  'I  will  go.'  The  deaf  man  fol- 
lowed my  son,  and  kept  him  from  going  into 
the  door.  They  said,  'You  will  go  with  us;' 
and  Russell  said,  'I  do  not  love  her,  and  I 
cannot  do  it*  Two  pistols  fired  immediately, 
and  he  fell.  He  fell  straight  back,  with  his 
head  towards  the  west — towa"rds  the  bench 
that  he  had  been  sitting  on.  Yes;  when  I 
went  to  the  door  he  was  seated  on  the  bench. 
That  bench  was  right  along  on  the  west  side 
of  the  porch,  and  he  was  seated  here  [in- 
dicating] on  the  bench,  at  the  west  end  of 
the  porch.  The  bench  was  about  five  feet 
long.  He  was  about  midway  the  bench — 
about  the  middle  of  the  porch.  The  bench 
was  sitting  one  end  back  against  the  lattice. 
They  were  talking  to  me  then — both  pistols 
drawn  on  Russell.  That's  when  they  said: 
•You  go  back.  We  will  see  you  later.'  They 
were  still  talking  to  him.  When  be  was 
shot  I  do  not  know  whether  I  fell  or  sank 
down,  or  what  I  did.  I  must  have  gotten  up 
and  went  to  my  son  to  see  if  he  was  dead, 
and  spoke  to  him,  and  he  did  not  give  me 
any  answer.  I  thought  he  was  dead,  and 
went  immediately  into  the  walkway  of  the 
yard.  These  two  men  Just  stepped  off  after 
they  had  killed  him.  My  son,  when  he  was 
shot  got  up  and  came  to  the  door,  and  would 
have  come  in,  but  they  kept  him  from  com- 
ing, and  pushed  him  a  little  to  one  side,  and 
I  saw  his  hand  go  up  before  his  face.     My 
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son  did  not  Kaye  a  thing  In  hla  hand-^not 
-a  thing.  He  threw  np  one  hand.  I  saw  only 
one  band.  Two  shots  were  fired  right  to- 
gether, and  then  a  third  one.  I  do  not  know 
whether  both  men  shot  or  not.  There  were 
two  shots,  though,  right  together,  and  then 
a  third.  My  son  was  hit  in  the  back  of  the 
head  and  in  the  face.  One  man  was  on  each 
Bide  of  my  son  when  he  was  sitting  down 
and  when  he  was  standing.  They  had  their 
pistols  then."  (Mrs.  Sherrill  then  described 
the  position  of  her  son  and  the  two  White 
boys.  One  thing  in  particular  the  reporter 
caught  was  the  close  proximity  of  the  White 
boys  to  Russell  Sherrill;  that  is  to  say,  they 
pressed  him  closely  on  each  side,  as  Mrs. 
Sherrill  went  on  to  sho'w.  She  demonstrated 
how  his  retreat  was  cut  off  from  the  door, 
pistols  in  hand.)  "My  son  stepped  out  to- 
wards the  deaf  man,  and  he  turned  then  to 
the  left  to  pass  the  tall  man.  Ohal  White 
moved  forward  to  the  right"  (Mrs.  Sherrill 
here  again  takes  up  the  position  of  the  men.) 
"Russell  fell  to  the  left  towards  the  bench, 
eater-comer — ^not  so  much  so,  however. 
When  these  men  first  came,  my  son  was  in 
bed,  and  I  told  him  to  get  up.  He  came 
down  In  a  very  few  minutes.  Did  not  more 
than  half  dress  himself.  He  just  had  on  his 
pants  and  dress  shirt  and  shoes.  His  shoes 
were  ties,  but  not  tied  at  the  time,  and  he 
had  a  bat  on  his  head.  Q.  Now,  Mrs.  Sherrill, 
Cbal  White  testified  that  you  came  out  on 
the  porch,  took  a  S6at,  and  said  you  wanted 
to  talk  the  matter  over;  that  you  were  soriy 
this  had  come  about;  that  you  had  tried  to 
raise  the  family  better.  Did  you  say  that? 
A.  I  did  not  say  that  Q.  Did  you  sit  down? 
A.  I  did  not  Q.  State  whether  or  not  at 
the  time  your  son  was  shot  he  was  making 
any  attack  upon  either  of  the  prisoners.  A. 
He  was  not  He  had  his  hand  up  to  ward  off 
the  pistol.  Q.  Did  Thomas  White  touch  you 
on  the  shoulder,  as  he  testified  he  did,  and 
•    •    ♦?    A.  He  did  not." 

The  prisoners  testified  that,  having  heard 
that  their  niece  had  been  ruined  by  the  de- 
ceased, they  went  to  the  home  of  Mrs.  Sher- 
rill, where  deceased  lived,  with  a  view  and 
purpose  of  Inducing  him  to  marry  their 
niece  and  save  the  families  the  disgrace; 
that  they  each  had  a  pistol,  but  there  was 
no  conspiracy  between  them  to  kill  the  de- 
ceased, and  no  intention  of  doing  so,  but 
thought  they  could  persuade  the  deceased  to 
marry  the  gfrl.  Chalmers  White  testified  in 
behalf  of  himself  and  co-prisoner:  •'When  I 
left  my  sister-in-law's  I  started  early,  in  or- 
der that  we  might  find  him  at  home  before 
he  would  leave.  I  had  Information  of  his 
probable  leaving,  and  I  had  another  reason 
for  wanting  to  go  early.  I  wanted  it  kept 
as  quiet  as  possible  until  it  was  over.  It 
is  not  more  than  three-quarters  of  a  mile — 
possibly  a  mile,  but  I  do  not  think  over 
three-quarters.  I  arrived  there,  I  think, 
about  six  in  the  morning.  It  was  a  dark, 
cloudy   morning-— a    fog  and   a   very   dark 


morning.  We  hitched  our  homes  out  In 
front  of  the  porch,  or  out  from  the  house  tO/ 
a  hitching  post,  and  then  went  to  the  house 
and  knocked,  walked  upon  the  piazza,  and 
knocked  upon  the  door.  A  lady  then  an- 
swered it  My  brother  took  part  in  the  con- 
versation down  to  my  sister-in-law's.  He 
talked,  but  not  as  much  as  I  did,  and  not  as 
long,  but  he  talked  with  her.  Mrs.  Sher- 
rill came  to  the  door,  and  1  told  her,  'Good 
morning,'  and  asked  if  Russell  Sherrill  was 
at  home.  She  said,  'Yes.'  I  told  her  I 
would  like  to  see  him  on  some  business. 
She  handed  us  two  chairs.  We  sat  down 
and  waited  tUl  he  came.  Presently  he  came 
down.  His  mother  with  him.  I  spoke  to 
him,  and  introduced  myself  and  my  brother. 
We  both  shook  hands  with  him,  and  I  told 
him  we  wanted  to  see  him  on  some  business 
privately.  He  then  said  to  his  mother,  *You 
go  back  into  the  house,'  which  she  did.  She 
walked  back  into  the  hall,  and  he  stepped 
back  and  closed  the  door.  He  then  walked 
out  on  the  piazza,  to  the  front  end  of  the 
porch,  And  sat  down  on  the  bench.  We 
walked  up  near  him,  around  him,  in  front 
of  him.  I  said  to  him,  'Mr.  Sherrill,  you 
are  aware  of  the  fact  that  we  came  here 
to  make  you  keep  your  promise.'  He  re- 
plied, 'I  did  not  do  it'  I  said,  'You  must 
marry  her,'  and  he  said:  'I  cannot  I  do 
not  love  her.'  And  I  said,  'You  can't  get 
out  of  it  that  way.'  He  said:  1  will  fix  it 
up,  but  I  will  not  marry  her.  I  will  die 
flrsf — and  sprang  to  his  feet  in  an  angry, 
threatening  attitude.  I  stepped  back  and 
drew  a  pistol.  He  said,  1  will  marry  her,' 
and  I  said,  'I  am  glad  of  it'  Mrs.  Sherrill 
heard  a  part  of  the  conversation,  and  came 
out  into  the  hall.  She  said:  'What  is  the 
trouble?  Don't  kill  my  boy.'  And  I  said, 
'He  has  ruined  our  niece  Annie  White,  and 
we  have  come  up  to  get  him  to  marry  her.' 
She  said,  'Well,  do  not  kill  my  boy;'  and  I 
said,  'I  do  not  want  to  kill  him.'  She  said, 
'Let's  talk  the  matter  over,  and  save  shame 
and  disgrace.'  I  told  her  I  would.  She  sat 
down  on  a  chair  Just  back  of  us,  and  said  she 
was  sorry  her  family  had  come  to  this;  that 
she  had  tried  to  raise  the  boy  better.  I 
then  turned  and  walked  back  to  where  Mr. 
Sherrill  was,  and  told  him  to  come  on  and 
go  with  us.  He  then  seemed  very  angry, 
began  to  advance,  and  then  said,  *I  will  die 
first,'  and  as  he  said  that  he  sprang  towards 
us,  or  forward,  us,  and  I  shot  him.  My 
brother  fired  at  him  about  the  same  time. 
I  do  not  know  who  shot  first  We  shot  near- 
ly at  the  same  time.  As  he  started  towards 
me,  Mrs.  Sherrill  ran  from  the  porch  into 
the  hall,  screaming  at  the  top  of  her  voice, 
and  as  she  fell  to  the  fioor  we  walked  off. 
She  was  not  inside  when  we  fired.  She 
screamed  and  ran  into  the  hall.  He  was 
very  close  to  me,  and  I  think  just  a  little, 
possibly,  to  the  center  of  the  door.  He  was 
very  close  to  me.  I  thought  he  was  going 
to  strike  me  with  something  when  he  ad- 
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vaoced.  He  was  In  a  striking  attitude,  and 
in  an  angry  frame  of  mind.  I  think  he  was 
going  to  strike  me  because  he  was  rushing 
on  me,  and  I  tliought  I  saw  something.  He 
could  not  see  that  I  was  armed,  and  I 
thought  he  was  armed,  and  I  did  not  think 
be  would  attack  me  unless  he  was.  I  could 
not  see  the  knife  in  his  hand.  He  could 
have  held  a  knife  or  something  I  could  not 
see.  It  was  a  dark,  cloudy  morning — a  very 
dark,  foggy  morning.  I  went  there  with.no 
purpose  or  idea  of  killing  lilm,  no  intention 
whatever.  It  was  only  to  get  him  to  marry 
the  girl,  and  save  shame  and  disgrace.  I 
never  saw  him  before.  My  brother  and  I 
had  never  at  any  time  talked  about  killing 
him.  I  did  not  know  I  had  hit  him.  I  knew 
I  had  shot,  but  did  not  know  I  had  hit  him. 
When  he  started  at  me  I  retreated  a  step, 
from  time  to  time,  when  he  started  back 
towards  the  further  end  of  the  porch,  from 
where  my  brother  was  when  he  sprang  for- 
ward. This  threw  my  brother  behind  him. 
My  brother  had  been  to  the  left,  and  this 
threw  my  brother  almost  diagonally  between 
us."  (The  prisoners  show  on  the  map  what 
they  mean.)  "When  he  sprang  up,  he  said 
something  to  my  brother,  and  he  said  for 
him  to  talk  to  me;  that  he  could  not  hear." 
(Further  description  as  to  porch  and  position 
of  men.)  "The  three  of  us  would  have  made 
a  triangle,  or  three  sides  of  a  triangle.  He 
rushed  on  me  with  his  arm  drawn  back 
when  I  flred,  as  if  to  strike,  Just  this  way." 
(Witness  shows  striking  position  of  right 
hand  and  arm  drawn  back  as  if  to  deliver  a 
blow.)  "I  left  there — went  to  my  bugg^y. 
I  did  not  anticipate  any  trouble.  I  took 
the  pistol  In  case  I  would  need  it  to  pro- 
tect myself  against  any  one  and  any  danger. 
Was  not  going  up  looking  for  trouble;  no. 
not  even  with  Sherrill.  I  carried  the  pistol, 
though.  I  would  rather  have  a  pistol 
through  the  country.  Q.  So  you  expected 
trouble,  did  you?  A.  I  did  not  know  what  I 
would  find,  I  did  not  know  how  it  might 
terminate.  Q.  So  you  took  him  along  to 
help  kill  this  man  if  he  didn^t  marry  your 
niece.  Is  that  it?  A.  I  didn't  take  him.  He 
went  because  we  were  going  on  a  dangerous 
mission.  Q.  And  you  expected  trouble,  eh? 
A.  No;  but  I  didn't  know  the  man,  and 
didn't  know  how  it  would  end.  From  the 
time  we  struck  that  porch  until  the  time  he 
came  down.  I  presume  the  whole  time  would 
be  about  four  or  five  minutes  before  he  was 
lying  on  his  back  on  the  floor,  dead.  It  was 
not  my  intention  to  kill  him.  He  didn't 
give  us  the  opportunity  to  hear  his  refusal 
and  go  back  to  Mrs.  Archer's  quietly.  I 
knew  my  brother  had  a  pistol.  He  borrowed 
it  I  do  not  know  where  he  borrowed  it — 
in  Concord,  I  guess.  He  sprang  to  his  feet 
and  we  drew  our  pistols.  The  pistols  were 
not  pointing  in  his  face — pointing  at  him, 
though,  I  suppose.  My  brotherj's  was*  point- 
ing at  him.  too.  By  the  State:  Q.  Did  you 
see  anything  in  his  hand?    A.  I  epuld  not 


r  tell  what  he  had  in  his  hand.  Q.  Did  you 
>  see  the  knife?  A.  He  had  his  hand  drawn 
back  this  way  [striking  attitude] — drawn 
I  back  as  though  to  strike.  I  could  not  see 
what  was  in  his  hand.  Q.  Was  there  any- 
thing in  his  hand?  You  say  you  could  dis< 
tingulsh  Mrs.  Sherrill  was  a  lady  when  she 
came  to  the  door.  Now,  if  he  had  had  a 
knife,  why  couldn't  you  have  seen  that?  I 
say,  why  couldn*t  you?  A.  I  did  not  know 
what  he  had  in  his  hand.  I  thought  there 
was  something  in  his  hand.  I  could  not 
tell  what  it  was.  Redirect:  My  testimony 
was  interrupted  very  much  by  counsel  on 
both  sides  at  the  preliminary  hearing,  and 
I  could  not  give  the  testlmcmy  as  fully  as 
I  wanted  to.  I  never  had  any  difficulty 
In  my  life  before.  Tes;  I  stated  a  while  ago 
I  thought  I  shot  twice.  I  ascertained  I  did 
not  after  the  pistols  had  been  examined  and 
brought  to  the  attorney's  office.  That  was 
the  day  of  the  preliminary  hearing.  The 
pistols  were  examined,  and  my  pistol  showed 
I  shot  only  once.  My  brother  shot  twice,  as 
his  pistol  showed.  I  did  say  awhile  ago 
we  did  not  want  to  kill  him,  and  because 
that  would  have  made  matters  more  public 
— ^worse — ^and  the  shame  would  have  gone 
further.  I  had  no  intention  of  killing  him." 
Thomas  White's  testimony  in  behalf  of 
himself  and  co-prisoner  (he  is  deaf):  "I  can 
hear  through  a  trumpet  in  my  right  ear,  but 
not  as  well  as  I  can  in  the  other.  It  was 
about  six  when  we  got  to  Mrs.  Sherrill's 
house.  It  was  daylight.  The  morning  was 
cloudy  and  threatening  rain.  The  first  thing 
after  arriving,  we  tied  our  horses  (two 
horses  and  a  top  buggy)  to  a  hitching  post 
about  40  or  50  yards  off.  We  went  up  to 
the  house,  and  my  brother  knocked  at  the 
door.  Soon  after  he  knocked,  Mrs.  Sherrill 
responded.  When  she  came  to  the  door  a 
conversation  took  place  between  her  and  my 
brother.  I  knew  Mrs.  Sherrill,  and  did  not 
see  why  she  did  not  know  me.  I  did  not 
hear  the  conversation  after  Mrs.  Sherrill 
came  to  the  door.  She  set  out  two  chairs. 
My  brother  took  one,  and  I  took  the  other, 
occupying  opposite  sides  of  the  piazza.  I 
said  to  my  brother  in  a  low  tone,  after  she 
had  gone  back  in  the  house,  'Is  he  at  home?' 
He  nodded  assent  In  a  short  time  after 
that  Russell  Sherrill  came  down  on  the 
piazza.  My  brother  spoke  to  him,  shook 
hands  with  him,  introduced  him  to  me,  and 
I  shook  hands.  I  had  seen  him,  but  was 
not  personally  acquainted  with  him.  After 
he  came  out,  Mrs.  Sherrill  also  came  out. 
and  a  conversation  took  place  between  them. 
Sherrill  said  something  to  his  mother,  and 
she  went  back  Into  the  hall.  Sherrill  follow- 
ed her  and  closed  the  hall  door.  He  closed 
the  inner  door,  then  came  back,  and  sat  down 
on  the  bench  at  the  end  of  the  piazza.  My 
brother  then  went  to  him,  and  again  the  con- 
versation began.  In  a  few  minutes  after  the 
conversation  he  sprang  to  his  feet  and  as- 
sumed a  threatening  attitude.    At  that  time 
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my  brother  drew  his  pistol  aod  stepped  back 
one  step.  I  did  not  know  what  had  passed. 
I  was  just  Judging  from  my  brother's  ac- 
tions. Then  almost  Immediately  after  that, 
just  after  the  pistols  were  drawn,  Mrs.  Sher- 
rlll  came  out  of  the  hall,  and  a  conversation 
took  place  between  her  and  my  brother. 
We  were  all  sitting  down  at  the  beginning, 
but  at  the  time  Mrs.  Sherrlll  came  out  we 
were  all  standing,  and  then  the  conversa- 
tion  took  place  between  her  and  my  brother. 
Mrs.  Sherril]  turned  to  me,  and  I  said,  talk 
to  my  brother.  I  cannot  hear  you;*  and  Just 
at  that  moment  she  stepped  between  us,  and 
I  touched  her  on  the  arm  or  shoulder,  and 
told  her  not  to  come  between  us.  This  seem- 
ed to  Infuriate  Sherrlll,  from  his  actions  and 
expression  of  his  face.  He  was  directing 
his  conversation  to  me  after  I  touched  his 
mother  on  the  shoulder.  It  seemed  as  if  I 
had  angered  him  very  much.  I  said:  Talk 
to  my  brother.  I  cannot  hear  you.'  I  then 
asked  my  brother  if  Sherrlll  would  marry 
her,  and  he  said  he  would.  Then  I  said  to 
Sherrlll,  *Gome  and  go  in  the  buggy.'  Mr& 
SherrUl  had  stepped  back  a  few  paces,  and 
was  near  the  hall  door.  The  next  things 
Sherrlll  advanced  very  rapidly  on  my  broth- 
er; my  brother  retreated,  and  I  kept  in  line 
with  Sherrlll;  and  after  passing  Just  beyond 
the  door,  halfway,  he  drew  back  as  if  to 
strike.  I  saw  his  hand  fly  up,  I  did  not  see 
a  blade  was  in  it  My  pistol  was  not  drawn. 
I  drew  and  fired.  My  brother  fired  Just  the 
instant  I  did.  I  think  my  brother  shot  Just 
the  moment  before  I  did.  Sherrlll  fell  di- 
agonally, with  his  head  towards  the  end  of 
the  porch.  At  the  moment  he  fell,  my  broth- 
er walked  around.  We  went  out,  loosed  the 
horses,  and  I  said,  'Let* s  go  and  surrender  at 
once;'  and  he  said,  'Let's  go  back  and  tell 
Jennie  what  has  happened.'  My  object  in 
going  was  to  Induce  him  to  marry  my  niece 
and  save  disgrace,  not  to  themselves,  but  to 
all  concerned." 

The  prisoners  appealed  from  a  Judgment 
pronounced  upon  the  verdict  of  guilty  of 
murder  in  the  second  degree. 

Montgomery  &  Growell,  Overman  &  Greg- 
ory, T.  P.  Kluttz,  R.  L,  Wright,  and  C.  B. 
Watson,  for  appellants.  L.  H.  Glement,  T. 
G.  Linn,  and  B.  B.  Miller,  with  the  Attorney 
General,  for  the  State. 

HOKE,  J.  (after  stating  the  facts).  The 
above  statement  gives  the  direct  evidence  of 
all  the  living  persons  who  saw  the  occur- 
rence, and  presents  the  case  suf^ciently  to  a 
proper  understanding  of  the  court's  decision. 

In  developing  their  case  before  the  Jury, 
the  prisoners  proposed  to  prove  by  the  wit- 
ness White,  one  of  the  prisoners,  that  his 
brother,  the  other  prisoner,  asked  the  wit- 
ness to  go  with  him  to  Sberriirs  to  help  him 
persuade  Sherrill  to  marry  the  witness'  niece, 
and  that  the  witness  informed  his  brother 
he  would  go  with  him  for  that  purpose,  and 
there  was  no  agreement  or  conspiracy  to  use 


force  or  violence  on  Sherrill  if  he  declined. 
To  this  testimony  the  state  objected.  The 
objection  was  sustained,  and  the  prisoners 
excepted.  We  are  of  opinion  that  this  ruling 
was  erroneous,  and  the  evidence  should  have 
been  received.  The  argument  to  sustain  the 
objection  was  put  on  the  ground  that  the 
proposed  testimony  was  a  mere  declaration 
of  the  prisoner  in  his  own  favor,  and,  as 
such,  was  Incompetent  This  was  no  dec- 
laration of  the  prisoner,  but  his  sworn  state- 
ment in  a  matter  relevant  to  the  issue.  The 
purpose  of  the  prisoner  in  going  to  the  home 
of  the  deceased,  in  some  aspects  of  the  case, 
was  very  pertinent,  and  the  prisoner's  tes- 
timony of  such  purpose  was  relevant  as  sub- 
stantive testimony,  and  the  declaration  to 
his  brother  was  relevant  as  corroborative  evi- 
dence. State  V.  Hall,  132  N.  G.  1102,  44  8. 
E.  553.  Again,  while  the  Judge  below,  in 
one  portion  of  the  charge,  submitted  the 
question  of  manslaughter  to  the  Jury,  in  clos- 
ing the  charge  he  said:  '*You  will  consider 
and  determine,  upon  consideration  of  all  the 
evidence  in  this  case,  and  applying  the  prin- 
ciples of  the  law  as  instructed,  whether  or 
not  the  prisoners,  or  either  of  them,  is  guilty 
of  murder  in  the  first  or  murder  in  the  sec- 
ond degree."  This  was,  no  doubt,  an  inad- 
vertence on  the  part  of  the  court;  but  the 
effect,  we  think,  was  to  withdraw  from  the 
Jury  the  question  of  manslaughter.  The 
prisoners  excepted.  Where  there  is  evidence 
permitting  a  consideration  of  manslaughter 
on  an  indictment  of  this  kind  and  facts  of 
this  character,  the  prisoners  are  entitled  to 
have  the  same  submitted  under  a  correct 
charge,  and  the  failure  to  do  so  would  be  er- 
ror, because,  though  the  verdict  may  be  for 
a  higher  offense,  the  Jury  might  have  con- 
victed of  the  lower  crime  if  the  same  had 
been  submitted  under  a  proper  charge.  We 
do  not  think,  however,  that  either  of  these 
exceptions  presents  a  case  of  reversible  er- 
ror, because,  assuming  the  rejected  evidence 
to  be  true — ^that  in  going  to  the  home  of  the 
deceased  there  was  no  conspiracy  to  do  vio- 
lence, and  that  they  only  went  to  persuaae 
the  deceased  to  marry  their  niece — ^we  are 
of  opinion  that  in  considering  the  entire  tes- 
timony, including  that  rejected,  and  accept- 
ing the  statements  of  the  prisoners  as  true, 
there  is  no  aspect  of  the  case  that  would 
Justify  a  verdict  of  a  lesser  crime  than  mur- 
der in  the  second  degree.  Of  this  the  pris- 
oners were  convicted,  and  the  error  of  with- 
drawing the  question  of  manslaughter  from 
the  consideration  of  the  Jury  was  immaterial. 
The  question  of  murder  in  the  first  degree 
not  being  before  us,  and  an  Intentional  homi- 
cide having  been  admitted  by  the  prisoners, 
on  the  evidence  In  this  case  the  law  pre- 
sumes the  killing  to  be  murder  in  the  second 
degree,  and  It  must  be  so  declared,  unless 
from  the  entire  testimony  the  prisoners  satis- 
fy the  Jury  that  the  killing  was  excusable 
on  the  plea  of  self-defense,  or  of  facts  which 
mitigate  the  crime  to  manslaughter.    State 
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T.  SmUh,  77  K.  0.  488.  In  that  case  Fair- 
cloth,  J.,  speaking  for  the  court,  says: 
"Homicide  is  murder  miless  It  be  attended 
with  extenuating  circumstances,  which  must 
appear  to  the  satisfaction  of  the  jury.  If  A. 
assaults  B.,  giving  him  a  severe  blow,  or  oth- 
erwise making  the  provocation  great,  and  B. 
strikes  him  with  a  deadly  weapon,  and  death 
ensues,  the  law*  in  deference  to  human  pas- 
sion, says  this  Is  manslaughter."  And  the 
case  further  states  that  If  the  'provocation 
be  slight,  and  It  can  be  collected  from  the 
weapon  used  or  any  other  circumstances  that 
the  prisoner  Intended  to  kill  or  do  great 
bodily  harm,  and  death  follows.  It  is  mur- 
der." Foster's  Crown  Law,  291.  It  cannot 
be  contended  here  that  this  Is  a  case  of  ex- 
cusable homicide.  Two  strong,  vigorous, 
and  determined  men,  In  the  presence  of  a 
boy  just  grown,  called  him  from  his  bed 
about  daylight  In  the  morning,  without  arms 
or  means  of  defense.  They  were  near 
enough  to  have  seized  the  deceased  at  any 
time  during  the  difficulty,  and  could  have 
easily  overpowered  him.  The  killing  was 
without  necessity,  and  there  is  no  statement 
or  claim  by  the  prisoners  that  they  or  either 
of  them  were  in  reasonable  apprehension  of 
bodily  harm  at  any  time.  Thomas  White's 
evidence:  "Q.  You  shot  him  In  the  back  of 
the  head,  when  you  could  have  caught  and 
held  him?  A.  I  could  have  caught  him.  Q. 
You  say  you  did  not  want  to  hurt  him? 
Then  why  didn't  you  catch  him,  and  keep 
from  hurting  him — ^two  great,  large  men  like 
you  were?  A.  Because  he  attacked  us.  Q. 
You  were?  mad  then?  A.  No;  not  mad.  Q. 
Not  mad,  and  yet  you  preferred  to  shoot  him 
In  the  back  of  the  head,  Instead  of  holding 
him?  A.  I  shot  him  because  of  the  fight  on 
hand.  My  brother  was  not  struck  at  all — 
neither  of  us  hit  Q.  And  yet  you  shot  and 
killed  young  Sherrlll?  A  Yes;  I  shot  once, 
and  I  do  not  know  how  many  times  my 
brother  shot" 

Nor  is  there  any  well-considered  principle 
of  manslaughter  to  which  the  conduct  of 
the  prisoners  could  be  reasonably  referred. 
It  Is  contended  first  that  there  was  a  fight 
between  the  parties,  and  that  the  homicide 
should  be  referred  to  the  anger  aroused  by 
mutual  combat  It  is  true  that  when  men 
fight  upon  a  sudden  quarrel,  and  one  kills 
the  other  In  the  heat  of  passion  aroused  by 
the  combat,  the  law  ordinarily  refers  such  a 
homicide  to  the  anger,  and  considers  the 
killing  a  case  of  manslaughter.  The  doc- 
trine, however,  has  this  limitation:  That  the 
combatants  must  fight  on  equal  terms,  at 
least  at  the  outset  and  no  unfair  advantage 
must  be  taken.  In  Bussell  on  Grimes,  p. 
729,  It  Is  said:  "Where  the  combat  Is  not 
an  act  of  deliberation,  but  the  immediate 
consequence  of  sudden  quarrel,  it  does  not 
of  course,  come  within  the  foregoing  doc- 
trine; yet  In  cases  of  this  kind  the  law  may 
come  to  the  conclusion  of  malice  if  the  party 
killing  began  the  attack  with  circumstances 


of  undue  advantage^  for,  in  order  to  save  the 
party  making  the  first  assault  upon  an  In- 
sufiicient  legal  provocation  trwn  the  guilt 
of  murder,  the  occasion  must  not  only  be 
sudden,  but  the  party  assaulted  must  be  put 
on  an  equal  footing  in  point  of  defense,  at 
least  at  the  outset  and  this  more  particu- 
larly where  the  attack  Is  made  with  deadly 
and  dangerous  weapons.*'  Again,  the  same 
author  says  on  page  731:  '^If,  after  an  in- 
terchange of  blows  on  equal  terms,  one  of 
the  parties,  on  a  sudden,  and  without  any 
such  intention  at  the  commencement  of  the 
affray,  snatches  up  a  deadly  weapon  and 
kills  the  other  party  with  it,  such  killing 
will  be  only  manslaughter.  •  •  •  But  If 
the  party  at  the  beginning  prepared  a  dead- 
ly weapon,  and  has  at  the  time  the  power  of 
using  it  In  some  part  of  the  cimtest  and  uses 
It  accordingly  In  the  course  of  the  combat 
and  kills  the  other  party  with  the  weapon, 
such  killing  will  be  murder."  And  Bailey, 
J.,  in  charging  a  jury  In  an  Indictment  for 
malicious  cutting,  said,  among  other  things: 
''If  persons  meet  originally  on  fair  terms^ 
and,  after  an  Interval,  blows  having  been 
given,  a  party  draws  In  the  heat  of  blood 
a  deadly  instrument  and  Inflicts  a  deadly 
Injury,  It  Is  manslaughter  only.  But  If  a 
party  enters  In  a  contest,  dangerously  arm- 
ed, and  fights  under  an  unfair  advantage, 
though  mutual  blows  pass,  it  is  not  man- 
slaughter, but  murder."  Accordingly,  In 
State  V.  EUick,  60  N.  0.  450,  86  Am.  Dec. 
442,  we  find  It  declared:  "If,  on  a  sudden 
quarrel,  the  parties  fight  by  consent  at  the 
Instant  with  deadly  weapons,  and  one  is 
killed.  It  Is  but  manslaughter,  provided  the 
parties  fight  on  equal  terms  and  no  undue 
advantage  Is  taken,  for  the  fairness  of  the 
fight  rebuts  the  implication  of  malice,  and 
the  law  mitigates  the  oifense  out  of  indul- 
gence to  the  frailty  of  human  nature."  And 
applying  the  principle  it  Is  there  held  "that 
where  words  passed  between  the  prisoner 
and  the  deceased,  who  were  sitting  on  a 
doorsill,  and  the  prisoner  got  up;  the  de- 
ceased then  got  up,  and  reached  his  hand 
Inside  the  door  and  got  a  stick,  which  was  a 
deadly  weapon;  and  as  he  was  turning 
around,  with  the  stick,  the  prisoner  stabbed 
him  with  a  bowie  knife— it  was  held  to  be 
murder."  To  the  same  effect  Is  Price  v. 
State,  36  Miss.  531,  72  Am.  Dec.  195.  In  sev- 
eral  of  the  decisions  establishing  the  limi- 
tation here  stated  the  weapon  was  concealed, 
and  mention  Is  made  of  this  fact  But  the 
principle  underlying  the  decisions  seems  to 
be  that  the  party  commenced  the  fight  with 
a  deadly  weapon  previously  prepared,  and 
fought  at  an  undue  advantage. 

The  principle,  then,  by  which  an  unlawful 
and  Intentional  homicide  Is,  under  certain 
circumstances,  mitigated  to  manslaughter  by 
reason  of  the  anger  aroused  In  mutual  com 
bat  has  no  application  here.  The  prison- 
ers,  armed  with  deadly  weapons,  commen- 
ced   the    fight    on    unequal    terms*  fought 
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tbrougliont  at  undue  advantage,  and  killed 
wltbout  necessity.  Tbeir  conduct  can  re- 
eelye  but  one  construction*  Tfaej  intended 
ttom  the  l)eginn!ng  of  the  combat  that  It 
should  have  a  fatal  termination.  Again,  It 
la  urged  that  the  prisoners  are  entitled  to 
haye  this  yiew  presented:  That  the  de- 
ceased caused  a  final  difficulty  by  maldng 
an  assault  on  the  Whites;  that  he  had  ac- 
quiesced in  their  demand,  and  all  had  be- 
come peaceful  and  quiet,  when  the  deceased 
proyoked  a  further  altercation  by  advancing 
on  Chalmers  White,  and  was  in  the  attitude 
of  striking  him,  and  that  in  the  anger  arous- 
ed by  that  assault  the  deceased  was  slain. 
But  we  do  not  think  that  any  such  position 
is  open  to  the  prisoners  on  their  testimony, 
or  that  it  has  support  either  in  law  or  fact 
In  the  first  place,  there  was  no  such  pause 
in  thir  heart-rending  occurrence  which  per- 
mits its  diyislon  into  two  altercations.  The 
wh<^e  affair  did  not  occupy  fiye  minutes  of 
time.  Chalmers  White  testified:  "From  the 
time  we  struck  the  porch  till  he  came  down, 
1  presume  the  whole  time  would  be  about 
four  or  five  minutes  before  he  was  lying 
on  his  back  on  the  floor,  dead."  Allowing  a 
reasonable  time  for  the  deceased  to  dress 
and  come  to  the  porch,  the  time  constmied  in 
this  fateful  interview  was  indeed  short 
When  the  deceased  said  he  would  not  marry 
their  niece — ^he  "did  not  love  her" — both  men 
drew  and  presented  their  pistols.  The  de- 
ceased then  said  he  would  marry  her. 
Thomas  White  then  seems  to  have  put  his 
pistol  up,  but  this  is  left  uncertain  by  the 
testimony.  His  evidence  is  as  follows:  "I 
read  about  where  my  shot  hit  him — ^read 
about  it  He  was  then  with  his  face  to- 
wards my  brother.  I  could  not  have  shot 
him  in  the  back  of  his  head  from  in  front 
of  him.  I  do  not  know  whether  he  had 
anything  in  his  hand  or  not.  I  did  say  he 
was  attacking  my  brother.  My  brother  had 
a  pistol.  I  do  not  know  where  he  got  it 
When  he  got  up  from  the  chair  he  assumed 
a  threatening  attitude.  We  never  put  the 
pistols  back  In  our  pockets;  had  them  in 
our  hands.  We  did  not  have  the  pistols 
drawn  until  he  made  the  attack.  We  had 
them  In  our  hands,  but  did  not  have  them 
covered  on  him.  We  had  them  in  our  hands 
for  protection.  Q.  And  then  you  shot  him, 
not  from  what  he  had  in  his  hand,  but  be- 
cause he  was  attacking  your  brother.  A.  I 
saw  there  was  a  fight  I  did  not  stop  to 
see  what  kind  of  a  fight  Q.  You  shot  him 
in  the  back  of  the  bead,  when  you  could 
have  caught  and  held  him.  A.  I  could  have 
caught  him.  Q.  Didn*t  you  say  you  didn't 
want  to  hurt  him?  Then  why  didn't  you 
catch  him,  and  keep  from  hurting  him — ^two 
great  big  men  like  you?  A.  Because  he  at- 
tacked us.  Q.  You  were  mad  then?  A.  No; 
not  mad.  Q.  Not  mad,  and  yet  you  pre- 
ferred to  shoot  him  in  the  back  of  the  head, 
Instead  of  holding  him  ?  A.  I  shot  him  on  ac- 
count of  the  fight  on  hand.    My  brother  was 
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not  struck  at  an — neither  of.  us  hit  Q.  And 
just  for  that,  killed  young  Sherrill?  A. 
Yes;  I  shot  once,  and  I  do  not  know,  how 
many  times  my  brother  shot"  But  Chal- 
mers White  never  put  up  his  pistol  till  the 
fatal  shots  were  fired.  The  deceased  was 
then  standing  on  his  own  porch,  with  one 
armed  man  on  either  side,  and  not  allowed 
to  withdraw  from  their  presence  even  to 
go  into  his  own  door;  one  of  the  men,  at 
least,  keeping  his  pistol  in  evidence  all  of 
the  time.  There  was  never  any  pause  in 
this  scene,  and  not  for  one  instant  any 
change  of  attitude.  Here,  again,  the  con- 
duct of  the  prisoners  can  receive  but  one 
reasonable  construction:  "Do  what  we  de- 
mand, and  do  It  now,  or  your  life  is  forfeit- 
ed." Any  inference,  therefore,  which  de- 
pends upon  the  position  that  the  deceased 
was  the  aggressor  by  bringing  on  a  second 
altercation,  in  which  he  was  killed,  has  no 
basis  in  fact,  and  cannot  be  maintained. 
And  if  it  were  otherwise — ^If  the  deceased' 
did  bring  on  a  second  altercation — ^any  as- 
sault he  may  have  made  under  the  circum- 
stances just  stated  was  entirely  insufficient 
provocation  to  mitigate  this  killing  to  man- 
slaughter. The  deceased  had  no  knife,  and 
neither  of  the  prisoners  says  that  he  had. 
They  do  not  swear  that  they  thought  so. 
There  is  nothing  but  a  suggestion  that  he 
might  have  had  one.  Here  is  the  testimony 
of  Chalmers  White:  "I  then  turned  and 
walked  back  to  Sherrill,  and  told  him  to 
come  on  and  go  with  us.  He  then  seemed 
very  angry,  and  began  to  advance,  and  said, 
1  will  die  first'  And  as  he  said  that  he 
sprang  towards  us  and  forward,  and  I  shot 
him.  My  brother  fired,  I  think,  about  the 
same  time.  I  do  not  know  who  shot  first. 
We  shot  nearly  at  the  same  time.  He  was 
very  near  to  me.  1  thought  he  was  going 
to  strike  me  with  something  when  he  ad- 
vanced. He  was  in  a  striking  attitude,  and 
an  angry  frame  of  mind.  I  think  he  was 
going  to  strike  me,  because  he  was  rushing 
on  me,  and  I  thought  I  saw  something.  He 
could  see  that  I  was  armed,  and  I  thought 
he  was  armed,  and  I  did  not  think  he  would 
attack  me  unless  he  was.  I  could  not  see 
the  knife  In  his  hand.  He  could  have  had 
a  knife  or  something.  I  could  not  see.  It 
was  a  dark,  cloudy  morning.''  Again  this 
witness  testified:  **When  he  sprang  up,  we 
both  drew  our  pistols  on  him.  I  did  not  see 
any  knife  up  to  that  .time.  I  could  not  see 
what  he  hud  in  his  hand.  Q.  Did  you  see 
anything  in  his  hand?  A.  I  could  not  tell 
what  he  had  in  his  hand.  Q.  Did  you  see 
the  knife?  A.  He  had  his  hand  thrown  back 
this  way  [striking  attitude] — drawn  back  as 
though  to  strike.  I  could  not  see  what  was 
in  his  hand.  Q.  Was  there  anything  in  his 
hand?  A.  I  did  not  know  what  he  had  in 
his  hand.  I  thought  there  was  something 
in  his  hand.  I  could  not  tell  what  it  was. 
Q.  Couldn't  you  have  seen  the  fiashing  of  a 
knife  blade  as  he  drew  back  to  strike?    A 
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It  was  dark  and  cloudy.  I  could  not  see. 
He  could  have  a  knife,  and  I  could  not  have 
seen  It  Q.  Will  you  swear  be  bad  any- 
thing in  bis  hand?  A.  I  thought  he  had 
something  in  his  hand.  Q.  Will  you  swear 
that  he  had  a  knife?  A.  He  had  something. 
I  could  not  tell  what  it  was.  Q.  Was  it 
long  or  short?  A.  I  do  not  know.  I  can't 
tell  whether  it  was  long  or  short,  or  any- 
thing about  it.  It  was  something.  Q.  Was 
it  black?  A.  I  can't  tell.  I  cannot  describe 
what  it  was."  And  Thomas  Wliite  testi- 
fied: *1  had  side-stepped  and  kept  in  a  di- 
rect line  with  Sherrlll,  because  I  did  not 
know  what  was  going  on  at  that  time»  nor 
what  be  was  going  to  do.  He  continued  to 
advance  on  my  brother,  and  drew  back  as 
if  to  strike.  At  the  moment  he  did  that,  he 
sprang  forward,  and  that  put  him  just  in 
front  of  me,  or  diagonally  in  front  I  drew 
my  pistol,  and  we  both  fired  about  the  same 
time.  He  had  his  hand  in  a  striking  posi- 
tion. I  do  not  know  whether  he  had  a  pistol 
or  not  I  could  not  see  whether  there  was 
a  knife  in  it  or  not."  The  mother  of  the 
deceased  said  that  the  deceased  never  raised 
his  hand,  except  to  ward  off  the  pistol.  But 
put  it  as  the  prisoners  claim,  and  on  the 
facts  of  this  case  as  disclosed  by  the  testi- 
mony— suppose  he  did  raise  his  hand  as 
if  to  strike,  and  was  shot  down,  both  pris- 
oners firing  at  the  same  time.  This  was 
no  such  provocation  as  the  law  deems  ade- 
quate to  reduce  the  grade  of  this  offense. 
In  Clark  on  Criminal  I^w,  p.  197,  it  is  said: 
"Voluntary  manslaughter  is  where  the  act 
causing  death  is  committed  in  the  heat  of 
sudden  passion  caused  by  provocation.  The 
provocation  must  be  such  as  the  law  deems 
adequate  to  excite  uncontrollable  passion  in 
the  mind  of  a  reasonable  man.  The  act 
must  be  committed  under  and  because  of 
the  passion."  Again,  at  page  198:  "Inten- 
tional killing  is  manslaughter  if  it  is  com- 
mitted under  and  by  reason  of  a  passion 
caused  by  what  the  law  deems  sufficient 
provocation.  The  law  does  not  merely  look 
to  see  if  a  man  was  provoked  and  enraged, 
and,  if  so,  reduce  his  crime  to  manslaugh- 
ter; but  it  also  looks  at  the  provocation, 
and  does  not  excuse  him  at  all  if  it  was 
inadequate  to  excite  his  passion.  The  prov- 
ocation must  be  sulflcient,  in  the  eye  of 
the  law,  or  it  is  murder."  Again,  on  pages 
203,  204:  "In  all  cases  the  mode  of  resent- 
ment must  bear  a  reasonable  proportion  to 
the  provocation.  A  homicide  is  not  reduced 
to  manslaughter  where  a  deadly  weapon  is 
used  unless  the  provocation  was  extreme." 
To  the  same  effect.  State  v.  Smith,  supra; 
State  V.  Chavls,  80  N.  O.  353. 

The  suggestion  that  if  there  be  a  reasona- 
ble doubt  as  to  which  one  fired  the  fatal 
shot  both  must  be  acquitted,  cannot  be  sus- 
tained. The  prisoners  may  have  gone  to 
the  house  without  any  purpose  to  kill  or  do 
unlawful  violence.  They  had  a  common  pur- 
pose, and  .when  thc»y  drew   their  weapons 


they  entered  on  that  purpose  unlawfully,  and 
were  so  manifestly  acting  together,  one  in 
the  aid  of  the  other,  that  a  killing  by  either, 
under  the  facta  of  ttiia  case,  would  inculpate 
both. 

The  court  Is  of  opinion  that  there  is  no 
reversible  error  disclosed  in  the  record,  and 
the  judgment  of  the  court  below  was  correct 

No  error. 


(138  N.  C.  7M) 
STATE  V.  McGINNIS. 
(Supreme  Court  of  North  Carolina.    May  23, 
1905.) 

1.  Gaking— Dealing    iw    Futubes-<3onsti- 
TunoNAL  Law. 

Laws  1905,  c  538,  prohibiting  dealing  in 
futures,  where  it  is  not  intended  by  the  parties 
that  the  articles  agreed  to  be  sold  and  delivered 
shall  be  actually  delivered,  is^not  violative  of 
Const  U.  S.  Amend.  14,  guarantying  the  equal 
protection  of  the  laws,  because  of  section  7, 
providing  that  such  act  shall  not  apply  to  any 
person,  corporation,  etc.,  engaged  in  the  pur- 
chase or  sale  of  the  necessary  commodities  re- 
quired in  the  ordinary  course  of  th6ir  business. 

2.  Same— Unlawful  Discbimi nation. 

Laws  1905^  c.  538,  §  5,  preventing  dealing 
in  futures,  and  providing  that  proof  that  noth- 
ing was  actually  delivered  at  the  date  of  the 
contract,  and  that  a  margin  was  pot  up,  shall 
be  prima  facie  evidence  that  the  contract  is  a 
warring  one,  forbidden  by  Laws  1889,  p.  233, 
c.  221 ;  and  section  7,  providing  that  tne  act 
shall  not  apply  to  purchases  or  sales  by  manu- 
facturers or  wholesale  merchants  of  the  neces- 
sary commodities  required  in  the  ordinary 
course  of  their  business — is  not  a  discrimination 
forbidden  by  Const  U.  S.  Amend.  14,  since  the 
prescribing  when  and  under  what  circumstances 
and  as  to  what  offenses  a  certain  act  shall  be 
prima  facie  evidence  is  a  legislative  discretion 
In  the  exercise  of  the  police  power. 

3.  Same— Bucket  Shops. 

Were  the  provision  as  to  prima  fade  evi- 
dence as  to  certain  purchasers  on  margin  void 
because  not  applying  to  all  purchasers  on  mar- 
gin, it  would  not  invalidate  the  portion  of  the 
act  forbidding  carrying  on  the  business  of  run- 
ning a  "bucket  shop." 

4.  Same— What  Constitutes. 

A  purchase  for  actual  delivery  of  necessary 
commodities  required  in  the  ordinary  course  of 
business,  and  not  for  wagering  or  gambling  on 
the  fluctuations  of  the  market  is  not  a  violation 
of  Laws  1905,  c.  538,  prohibiting  dealing  in  fu- 
tures. 

[Ed.  Note. — For  cases  In  point,  see  vol.  24, 
Cent  Dig.  Gaming,  S  22.] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Neal,  Judge. 

B.  C.  McGinnis  was  convicted  of  main- 
taining a  bucket  shop,  in  violation  of  Laws 
1905,  c.  538,  to  prevent  dealing  in  futures, 
and  he  appeals.   Affirmed. 

Busbee  &  Busbee  and  Argo  &  Shaffer,  for 
appellant  The  Attorney  General,  for  the 
State. 

CLARK,  C.  J.  This  is  an  indictment  un- 
der chapter  538,  p.  544,  Laws  1905,  "to  pre- 
vent dealhig  in  futures."  By  chapter  221, 
p.  233,  Laws  1889,  "to  suppress  and  prevent 
certain  kinds  of  vicious  contracts,'*  it  was, 
in  substance,  enacted  as  follows:    Section  1 
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made  Toid  all  contracts  for  the  sale  of  arti- 
cles therein  named  for  future  delivery,  where- 
in (notwithstanding  any  terms  used)  it  is  not 
intended  that  the  articles  agreed  to  be  sold 
and  delivered  shall  be  actually  delivered,  but 
only  the  difference  between  the  contract 
price  and  the  market  value  at  the  time  stip- 
ulated shall  be  paid.  Section  2  enacted  that 
when  the  defense  provided  by  that  act  is  set 
up  in  a  verified  answer  the  burden  shall  be 
upon  the  plaintifP  to  prove  a  lawful  con- 
tract, but  the  answer  shall  not  be  used 
against  the  defendant  on  an  indictment  for 
the  transaction.  Section  3  made  the  parties 
to  such  contract  and  agents  concerned  there- 
in indictable,  and  section  4  made  persons 
while  in  this  state  consenting  to  become  par- 
ties to  such  contract,  made  in  another  state, 
and  ali  agents  in  this  state  aiding  and  fur- 
thexiiig  such  contract  made  in  another  state, 
indictable.  Chapter  538,  Laws  1905,  provides 
(section  1)  that  it  shall  be  unlawful  to  open 
or  establish  an  office  in  this  state  for  deal- 
ing in  futures,  as  forbidden  by  aforesaid 
act  of  1889.  Section  2  makes  such  act  a 
misdemeanor.  Section  3  provides  that  no 
person  participating  in  such  act  shall  be  ex- 
cused from  testifying,  but  a  party  so  testify- 
ing is  pardoned  for  such  offense.  Section  4 
specifies  certain  acts  which  shall  be  prima 
facie  evidence  of  a  violation  of  this  statute. 
Section  5  specifies  what  shall  be  prima  facie 
evidence  of  a  contract  forbidden  by  the  act 
of  1889,  and  section  6  provides  what  shall  be 
prima  fade  proof  of  the  opening  and  estab- 
lishing an  office  in  violation  of  this  act  and 
of  the  act  of  1889.  So  far  the  provisions  of 
both  acts  clearly  fall  within  the  police  power 
of  the  state,  and  it  is  not  denied  that,  if 
nothing  further  appeared  in  the  statute,  the 
defendant  is  guilty  upon  the  facts  found  in 
the  special  verdict,  which  are  that  the  de- 
fendant opened  and  established  an  office  in 
Raleigh  for  the  purpose  of  carrying  on  the 
the  business  forbidden  by  the  above-cited 
statutes,  Laws  1889,  p.  233,  c.  221,  and  Laws 
1905,  p.  538.  The  business  forbidden  by  the 
act  of  1905  is — to  avoid  a  paraphrasis,  and 
following  the  usual  American  method  of  de- 
scribing an  act  by  a  word  or  a  phrase — ^the 
business  of  running  a  "bucket  shop,"  which 
is  defined  by  the  Century  Dictionary  as  "an 
establishment  nominally  for  the  transaction 
of  a  stock  exchange  business,  or  business  of 
a  similar  character,  but  really  for  the  regis- 
tration of  bets,  or  wagers,  usually  for  Small 
amounts,  on  the  rise  or  fall  of  the  prices  of 
stocks,  grain,  oil,  etc.,  there  being  no  trans- 
fer or  delivery  of  the  stock  or  commodi- 
ties nominally  dealt  In."  In  Board  of  Trade 
of  Chicago  V.  Odell  Commission  O).  (C.  C.) 
115  Fed.  574,  the  president  of  the  board  of 
trade,  in  answer  to  a  question,  thus  defined 
a  "bucket  shop":  "It  is  a  place  where  deal- 
ings are  had  upon  the  fluctuations  in  the 
market  price,  without  any  bona  fide  trans- 
actions." The  definition  of  "bucket  shop"  in 
Webster's  Dictionary  is,  "An  office  or  place 


where  facilities  are  given  for  betting  small 
sums  on  current  prices  of  stocks,  petroleum, 
etc."  In  Smith  v.  Tel.  Co.,  84  Ky.  664,  2  S. 
W.  483,  the  court  describes  the  manner  of 
dealing  at  a  bucket  shop  in  full  detail,  and 
defines  Its  business,  "while  purporting  to  be 
actual  transactions,"  as  being  'in  fact  mere- 
ly wagers  on  the  market  price  of  some  com- 
modity at  some  specified  time  in  the  future," 
and  in  the  absence  there  of  any  statute  held 
that  such  business  was  "a  species  of  gam- 
bling as  well  defined  and  reprehensible  as 
that  of  keeping  a  faro  bank  or  a  dice  ma- 
chine, and  it  is  therefore  illegal,  and  con- 
trary to  public  policy."  A  bucket  shop  is 
defined  (Bryant  v.  Tel.  Co.  [O.  C]  17  Fed. 
825.  and  Fortenbury  v.  State,  47  Ark.  192, 
1  S.  W.  58)  as  "a  place  where  wagers  are 
made  upon  the  fiuctuations  in  the  price  of 
grain  and  other  commodities,"  and  in  both 
cases  the  course  of  dealings  at  such  estab- 
lishment is  fully  described,  as  in  Smith  v. 
Tel.  Co.,  supra;  but  in  all  these  cases,  of 
course,  solely  upon  the  information  given  the 
learned  judges  by  the  testimony  of  witnesses 
set  out  in  the  record.  In  Weare  v.  People, 
209  111.  528y  70  N.  E.  1076,  is  a  recent,  full, 
and  able  discussion  of  statutes  against  buck- 
et shops,  sustaining  Soby  v.  People,  134  111. 
66,  25  N.  B.  109.  Indeed,  the  word  ♦'bucket 
shop,"  as  well  as  the  business  it  transacts, 
is  mentioned  and  denounced  in  many  stat- 
utes and  decisions,  and  both  the  name  and 
the  business  have  become  matters  of  gen- 
eral knowledge.  In  Booth  v.  Illinois,  184  U. 
S.  425,  22  Sup.  Ct  425,  46  L.  Bd.  623,  it  was 
held  that  the  Illinois  statute  making  all 
"dealings  in  futures"  gambling  contracts, 
and  punishable,  was  within  the  police  power 
of  the  state,  and  not  prohibited  by  the  four- 
teenth amendment;  affirming  s.  c,  186  III. 
43,  57  N.  E.  798,  50  L.  R.  A.  762,  78  Am.  St 
Rep.  229.  In  Irwin  v.  Williar,  110  U.  S.  499, 
4  Sup.  Ct  IGO,  28  L.  Ed.  225,  the  court  said: 
"If  under  guise  of  the  contract  to  deliver 
goods  at  a  future  day  the  real  intent  be  to 
speculate  in  the  rise  or  fall  of  prices,  and 
the  goods  are  not  to  be  delivered,  but  one 
party  is  to  pay  the  other  the  difference  be- 
tween the  contract  price  and  the  market 
price  of  the  goods  at  the  date  fixed  for  exe- 
cuting the  contract  the  whole  transaction  is 
nothing  more  than  a  wager,  and  is  null  and 
void."  Wagner  v.  Hildebrand,  187  Pa.  136, 
41  Atl.  34;  Jamieson  v.  Wallace,  167  111. 
388,  47  N.  B.  762,  59  Am.  St  Rep.  302; 
Wheeler  v.  Stock  Exchange,  72  N.  H.  315, 
56  Atl.  754;  Clews  v.  Jamieson,  182  U.  S. 
461,  21  Sup.  C?t.  845,  45  L.  Ed.  1183;  Pick- 
ering V.  Cease,  79  111.  328;  Bibb  v.  Allen,  149 
U.  S.  481,  13  Sup.  Ct.  950,  37  L.  Bd.  819;  1 
Cook  on  Stock  &  Stockholders  (3d  Ed.)  } 
341.  Freund  on  Police  Power  (1904)  p.  186, 
says:  "It  is  well  established  that,  if  there 
is  no  Intention  to  buy  or  sell,  but  only  to  pay 
or  receive  differences  in  value,  the  transac- 
tion is  simply  betting  on  the  rise  or  fall  of 
market  prices,  and  hence  illegal  and  void." 
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Whne  the  facte  found  bring  tbe  defendant 
within  the  words  of  the  statute,  it  is  con- 
tended that  the  addition  of  tbe  seventh  and 
last  section  made  the  whole  act  unconstitu- 
tional and  Yoid  under  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United 
States,  which  guaranties  the  equal  protec- 
tion of  the  laws.  Said  section  7  reads: 
"This  act  shall  not  be  construed  so  as  to  ap- 
ply to  any  person,  firm,  corporation  or  his 
or  their  agent,  engaged  in  the  business  of 
manufacturing  or  wholesale  merchandising  in 
the  purchase  or  sale  of  the  necessary  com- 
modities required  in  the  ordinary  course  of 
their  business."  This  section  is  stated  by 
counsel,  and  we  believe  was  admitted  on  tbe 
argument,  to  have  been  added  upon  the 
passage  of  the  bill  in  the  second  house.  It 
was  doubtless  hastily  drawn,  for  It  is  clearly 
not  germane  to  the  statute,  which  is  for  the 
prohibition  of  the  establishment  or  opening 
an  office  for  the  purpose  of  engaging  In  or 
carrying  on  the  business  of  a  bucket  shop; 
1.  e.,  dealing  in  the  sale  of  futures,  where 
'it  is  not  intended  by  the  parties  thereto 
that  the  articles  agreed  to  be  sold  and  de- 
livered shall  be  actually  delivered,  or  the 
value  thereof  paid,  but  It  is  intended  and  un- 
derstood by  them"  that  merely  the  difference 
between  the  contract  price  and  the  market 
price  of  the  article  at  the  time  specified  shall 
be  paid.  Such  condemned  business  has  no 
connection  with,  and  the  constitutionality  of 
the  prohibitive  act  is  in  no  wise  affected  by, 
the  provision  in  section  7  that  when  any  per- 
son, firm,  or  corporation  engaged  in  manu- 
facturing or  wholesale  merchandise  shall 
purchase  or  sell  *'the  necessary  commodities 
required  in  the  ordinary  course  of  their  busi- 
ness," it  shall  not  be  deemed  a  violation  "of 
this  act" — ^the  act  forbidding  the  business  of 
carrying  on  a  bucket  shop.  The  defendant, 
however,  contends  that  the  purpose  of  sec- 
tion 7  is  to  provide  that  where  any  manu- 
factory or  wholesale  merchandising  house 
shall  contract  to  deliver  goods  at  a  future 
date  such  establishment  may  protect  iteelf, 
or  "hedge"  (as  it  Is  called),  by  purchasing 
a  "future"  contract  for  raw  commodities, 
without  intending  to  demand  actual  delivery 
of  those  identical  goods;  but,  by  the  profit 
thereby  made,  to  recoup  the  loss  by  the  rise 
in  price  of  the  same  commodity  subsequently 
bought,  perhaps  for  actual  delivery  nearer 
home,  to  save  freight.  It  is  enough  to  say 
that  no  such  intent  is  expressed  in  section 
7,  and  we  must  constnie  it  as  it  is  written. 
But  a  purchase  for  actual  future  delivery  of 
necessary  commodities  required  In  the  ordi- 
nary course  of  business,  and  not  for  wager- 
ing or  gambling  on  the  fluctuations  of  the 
market,  would  not  be  against  the  statute. 
The  statute  of  this  state  does  not  prohibit 
all  purchases  or  sales  for  future  delivery, 
but  only  such  dealings  as  are  in  the  nature 
of  gambling  or  wagering  contracts.  Though 
section  7  mentions  only  manufacturers  and 
wholesale  mercantile  establishments  as  au- 


thoriaced  to  make  bona  fide  dealings  In  "fu- 
tures," this  was  done  unnecessarily,  we 
think,  and  only  out  of  abundant  caution.  It 
is  not  a  discrimination,  for  there  is  no  pro- 
hibition upon  any  one  else  or  any  other  busi- 
ness to  buy  commodities  for  future  delivery 
bona  fide  in  the  "ordinary  course  of  such 
business,"  when  not  for  speculative  or  gam- 
bling purposes.  That  no  other  businesses  or 
persons  are  mentioned  as  authorised  to  deal 
bona  fide  for  the  purchase  of  commodities 
on  "margin"  is  not  an  Implied  restriction  up- 
on others  to  do  an  act  not  forbidden  by  any 
statute^  Section  7  does  not  confer  any  ex- 
clusive right  or  privilege  upon  manufactur- 
ers or  wholesale  merchants.  It  does  not  au- 
thorize them  to  engage  In  any  business  pro- 
hibited by  the  act  of  1889.  It  does  not  au- 
thorize them  to  speculate  in  cotton  or  other 
commodities.  It  simply  provides  that  tbe 
courts  shall  not  construe  the  act  of  1905  to 
have  the  effect  of  preventing  them  from  buy- 
ing and  selling  for  future  delivery  the  neces- 
sary commodities  required  in  iheiv  ordinary 
business. 

The  defendant  further  contends  that  by 
section  5,  c.  538,  Laws  1905,  proof  that  noth- 
ing was  actually  delivered  at  the  date  of  the 
contract,  and  that  a  "margin"  was  put  up, 
shall  be  prima  facie  evidence  that  the  con- 
tract is  a  wagering  one,  and  forbidden  by 
chapter  221,  p.  2S8,  Laws  1889,  and  that 
section  7,  c.  538,  Laws  1905,  providing  that 
this  last  act  shall  not  apply  to  purchases  or 
sales  by  manufacturers  or  wholesale  mer- 
chants of  the  necessary  commodities  requir- 
ed in  the  ordinary  course  of  their  business,  is 
a  discrimination  forbidden  by  the  fourteenth 
amendment  We  do  not  think  so,  for  the 
prescribing  when  and  under  what  circum- 
stances and  as  to  what  offenses  a  certain  act 
shall  be  prima  facie  evidence  Is  necessarily 
a  matter  left  to  legislative  discretion  in  the 
exercise  of  the  police  power.  There  may  be 
good  reasons  why  the  purchase  of  "neces- 
sary commodities  required  in  the  ordinary 
course  of  their  business"  for  future  delivery 
on  a  margin  by  manufacturers  and  whole- 
sale merchante  shall  not  raise  a  presump- 
tion that  such  dealings  are  wagering  con- 
tracts, while  purchases  by  them,  not  of  such 
commodities,  or  when  not  "required  In  the 
ordinary  course  of  their  business,"  or  the 
purchase  by  others  of  any  commodities,  when 
made  on  the  deposit  of  a  margin  and  for 
future  delivery,  shall  raise  the  presumption 
of  a  wagering  contract  Whether  the  rea- 
son is  good  and  sound  for  making  the  pur- 
chase of  commodities  upon  margin  prima 
facie  evidence  of  a  wagering  contract  under 
a  certain  state  of  facts,  and  providing  that 
upon  a  different  state  of  facto  such  purchase 
upon  margin  does  not  constitute  prima  facie 
evidence  of  a  wagering  contract  is  a  matter 
for  the  Legislature.  The  courto  have  no 
veto  power  upon  such  exercise  of  the  police 
power.  State  v.  Barrett  (at  this  term/,  50 
S.  ill  50& 
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Bat  aside  from  what  we  have  already  8aid» 
the  defendant  is  Indicted  for  carrying  on  a 
hucket  shop  bnsiness*  The  Legislature  had 
onquestloned  power  to  make  such  business 
indictable.  Booth  t.  UL,  184  U.  S.  425,  22 
Sup.  Ct  425,  46  U  BdL  623,  and  other  cases 
cited  supra.  Tike  facts  found  are  that  th» 
defendant  was  carrying  on  the  fcMrbidden 
business.  It  can  in  no  wise  affect  the  vaUdi* 
ty  of  the  statute  making  such  business  in- 
dictable that  the  purchase  of  commodities  by 
others  upon  margin  shall,  under  certain  cir^ 
cumstances,  raise  a  prima  facie  case  that 
such  purchases  were  Toid,  and  under  other 
circumsta^ices  shall  not  constitute  such  pri- 
ma fade  evidence.  A  statute  may  be  void  in 
part  and  valid  in  part  If  the  provision  as 
to  prima  facie  evidence  as  to  certain  pur- 
chasers upon  margin  were  null  because  not 
applying  to  ail  purchasers  upon  margin,  this 
would  in  no  wise  invalidate  tliat  part  of  the 
statute  which  forbids  carrying  on  the  busi- 
ness of  running  a  bucket  shop.  The  defend- 
ant is  not  indicted  for  buying  commodities 
for  future  delivery  upon  a  margin;  nor  are 
manufacturers  and  wholesale  merchants,  nor 
any  one  else,  exempted  from  the  prohibition 
of  carrying  on  the  bucket  shop  business. 
Upon  ttie  special  verdict  the  defendant  was 
properly  adjudged  guilty. 

No  error. 

(138  N.  C.  749) 

STATE  V.  GATBWOOD. 

(Sapreme  Court  of  North  Carolina.    May  23, 
1905.) 

Appeal  from  Superior  Court,  Person  Coun- 
ty: Peebles,  Judge. 

Ernest  Oatewood  was  convicted  of  main- 
taining a  bucket  shop,  in  violation  of  Laws 
1905,  c  538,  to  prevent  dealing  in  futures, 
and  he  appeals.    Affirmed. 

Winston  ft  Bryant  and  Guthrie  A  Guthrie, 
for  appellant  The  Attorney  General^  for 
the  State. 

PBK  CURIAM.  Upon  the  authority  of 
State  V.  McGinnis  (at  this  term)  51  a  a 
50,  there  is  no  error. 


(US  N.  C.  482) 

CRESSLBR  et  al.  v.  CITY  OF  ASHBVIIiliBL 

(Supreme  Court  of  North  Carolina.    May  23, 

1905.) 

1.  Appeai^— PBAcncs--CASB  ON  Appeal. 

Errors  occurring  during  trial  can  be  pre- 
sented only  by  a  cajse  on  appeal,  which  can  be 
dispensed  with  only  when  the  errors  are  pre* 
seated  by  the  record  proper. 

2.  Same— Wart  op  Juaisnicriow. 

Want  of   jurisdiction   for   failure   of   the 
complaint  to  state  a  cause  of  action  is  a  defect 
open  the  face  of  the  record  proper,  of  which  the 
court  will  take  notice. 
8.  Sake— Recobd— Stbnographeb's    Notes. 

Laws  1903,  p.  83.  c  58,  authorizing?  the  em- 
ployment of  an  official  stenofcrapiier  for  Bun- 
combe county,  and  providing  by  section  4  (page 


84)  that  the  stenographer's  notes  shall  l>e  type- 
written, and  filed  with  the  cleric  of  said  court, 
and  become  a  part  of  the  records,  does  not  make 
those  notes  a  part  of  the  record  proper  on  ap- 
peal, or  of  the  case  on  appeal. 
4.  Same. 

Entries  of  continuances,  and  other  docket 
entries,  interlocutory  judgments,  and  incidental 
matters,  such  as  judgments  nisi  against  wit- 
nesses, as  well  as  the  evidence,  prayers  for  in- 
structions, and  charge  of  the  court,  are  not  part 
of  the  record  on  appeal  unless  there  is  some  ex- 
ception presenting  them  for  review. 
6.  Same— Transcript  on  Appeal. 

The  transcript  or  record  on  appeal  con- 
sists  of  the  record  proper  (that  is,  summons, 
pleadings,  and  judgment)  and  the  case  on  ap- 
peal, which  is  the  exceptions  taken,  and  such 
of  the  evidence,  charge,  prayers  and  other  mat- 
ters occurring  at  the  trial  as  are  necessary  to 
present  the  matters  excepted  to  for  review. 

6.  Same—Evioence. 

On  appeal  from  an  order  granting  or  re- 
fusing a  nonsnit  or  a  demurrer  to  the  evidence, 
all  the  evidence  that  appellant  deems  material 
should  be  sent  up,  but  immaterial  matters — 
especially  evidence  as  to  character,  etc. — should 
be  omitted. 

7.  Same— Stenographer's    Notes  —  Co nclu- 

SIVENESS 

Under 'Laws  1003,  p.  83,  c.  S8,  authorizing 
the  employment  of  an  official  stenographer,  and 
providing  that  notes  extended  shall  be  filed  with 
the  clerk  and  become  a  part  of  the  records  of 
the  court,  the  stenographer's  notes  are  not  con- 
clusive as  to  the  evidence  or  what  occurred  at 
the  trial,  but  these  matters  must  be  settled  by 
the  judge;'  and  hence  a  stenographer's  notes 
cannot  be  made  to  take  the  place  of  a  case  on 
appeal. 
&  Sams. 

In  preparing  the  record  on  appeal  the  ste- 
nographer's notes  should  not  be  included  bodily, 
but  their  substance  should   be  stated  in  nar- 
rative form. 
9.  Certiorabt— When  Granted. 

The  mistake  of  appellant's  counsel  in  send- 
ing up  the  stenographer's  notes  on  appeal,  in- 
stead of  a  properly  settled  case,  does  not  en- 
title appellant  to  a  certiorari. 

Appeal  from  Superior  Court,  Buncombe 
County;   Justice,  Judge. 

Action  by  Jane  H.  Cressler  and  others 
against  the  city  of  Asheville.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

See  46  S.  B.  738. 

Davidson,  Bourne  A  Parker,  for  appellant 
Locke  CSraig,  for  appellees. 

CLARK,  C.  J.  There  Is  no  ''case  agreed" 
on  appeal,  and  none  "settled"  by  the  judge; 
and,  there  being  no  error  upon  the  face  of 
the  record  proper,  the  judgment  must  be  af- 
firmed. See  numerous  cases  dted  in  Clark's 
Code  (3d  Bd.)  p.  769.  Errors  occurring  dur- 
ing the  trial  can  be  presented  only  by  a  "case 
on  appeal.*'  It  is  only  when  the  errors  are 
presented  by  the  record  proper,  as  in  an  ap- 
peal from  a  judgment  upon  a  demurrer,  or 
upon  a  case  agreed,  or  judgment  granting  or 
refusing  an  injunction  to  the  hearing  heard 
upon  affidavits,  that  a  case  on  appeal  can  be 
dispensed  with.  Id.  p.  770.  When  there  is  a 
defect  of  jurisdiction,  or  the  complaint  falls 
to  state  a  cause  of  action,  that  is  a  defect  up- 
on the  face  of  the  record  proper  of  which  the 
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court  will  take  notice.  Cummlngs  v.  Hoff- 
man, 113  N.  C.  267,  18  S.  E.  170;  Appomattox 
V.  Buffaloe,  121  N.  C.  37,  27  S.  E.  999. 

By  chapter  58,  p.  83,  Laws  1903,  an  offi- 
cial stenographer  was  authorized  for  Bun- 
combe county;  and  a  clause  in  section  4 
(page  84)  of  said  act  provides  that  "such 
stenographic  notes  shall  be  typewritten  and 
filed  with  the  clerk  of  said  court  and  shall 
become  a  part  of  the  records  of  the  court" 
But  that  did  not  make  them  a  part  of  the 
"record  proper"  on  appeal,  which  are  the 
summons,  pleadings,  and  Judgment  Still 
less  did  It  make  such  notes  a  part  of  the 
"case  on  appeal,*'  which  is  a  statement  of 
the  exceptions  taken  on  the  trial,  and  so 
much  only  of  the  evidence  or  charge  or  other 
happenings  during  the  trial  as  Is  necessary 
to  present  intelligibly  the  exceptions.  This 
court  has,  both  by  decisions  and  an  ex- 
press rule  (No.  22),  endeavored  always  to 
avoid  the  unnecessary  expense  and  oppres- 
sion of  copying  into  a  transcript  and  print- 
ing superfluous  matter  that  can  throw  no  pos- 
sible light  upon  the  exceptions  taken. 
Clark's  Code  (3d  Ed.),  and  cases  cited  on 
page  918. 

The  entries  of  continuances,  and  other 
docket  entries,  interlocutory  judgments  in 
the  cause,  and- incidental  matters,  as  Judg- 
ments nisi  against  witnesses,  and  many  oth- 
er matters,  are  "a  i>art  of  the  records  of  the 
court"  in  a  case,  but  are  not  part  of  the 
"record  on  appeal,"  unless  there  Is  some 
exception  presenting  it  for  review.  "The 
evidence  forms  no  part  of  the  record."  State 
V.  Godwin.  27  N.  C.  401,  44  Am.  Dec.  42. 
Prayers  for  special  instructions  are  no  part 
of  the  record  on  appeal.  24  A.  &  E.  Enc.  165. 
Though  the  charge  of  the  court  when  in 
writing  (Code,  §  414),  and  prayers  for  in- 
structions (Code,  S  415),  must  be  filed  and 
become  a  "part  of  the  record  of  the  action," 
Just  as  these  stenographer's  notes,  they  are 
not  a  part  of  the  "record  proper,"  nor  do 
they  become  a  part  of  the  transcript  or  rec- 
ord on  appeal,  except  such  parts  as  some  ex- 
ception may  require  being  put  into  the  "case 
on  appeal"  by  counsel,  If  they  agree,  and,  if 
not,  then  by  the  Judge  when  he  "settles"  the 
case  on  appeal. 

The  "transcript  or  record  on  appeal"  con- 
sists of  the  "record  proper"  (i.  e.,  summons, 
pleadings,  and  Judgment)  and  the  "case  on 
appeal,"  which  last  is  the  exceptions  taken, 
and  such  of  the  evidence,  charge,  prayers, 
and  other  matters  occurring  at  the  trial  as 
are  necessary  to  present  the  matters  except- 
ed to  for  review.  When  the  appellant  makes 
out  his  "case  on  appeal,"  he  should  set  out 
only  so  much  of  the  evidence  as  is  necessary 
to  point  his  exceptions  to  evidence,  or  to 
point  his  exceptions  to  the  charge-  given  or 
prayers  refused.  The  appellee  can  accept 
the  appellant's  "case,"  or,  if  he  adds  or  re- 
jects anything,  the  Judge  "settles"  the  case 
on  appeal. 

When  there  is  a  nonsuit  granted  or  refus- 


ed, or  a  demurrer  to  the  evidence,  all  the 
evidence  that  the  appellant  deems  material 
should  be  sent  up,  but  even  then  immaterial 
matters— especially  evidence  as  to  charac- 
ter and  like  matters — should  be  omitted, 
and,  indeed,  all  except  the  evidence  claimed 
to  be  material.  While  the  stenographer's 
notes  are  filed  under  the  statute,  the  ''case 
on  appeal'*  must  be  made  up  under  the  pro- 
visions of  section  550  of  the  Code,  Just  as 
in  all  other  cases.  The  appellant  will  pre- 
pare "a  concise  statement  of  the  case,"  pre- 
senting such  matters  as  were  excepted  to. 
If  there  was  a  nonsuit  refused  or  taken,  and 
the  parties  cannot  agree  upon  the  evidence, 
the  Judge  must  settle  it  The  stenographic 
notes  will  be  of  great  weight  with  the  Judge, 
but  are  not  conclusive  if  he  has  reason  to  be- 
lieve there  was  error  or  mistake.  The  ste- 
nographer cannot  take  the  place  of  the  Judge, 
who  Is  alone  authorized  and  empowered  by 
the  Constitution  to  try  the  cause,  and  who 
alone,  if  counsel  disagree,  can  settle  for  this 
court  what  occurred  during  the  trial. 

Here  the  appellant  under  an  erroneous 
opinion  as  to  the  function  of  the  stenog- 
rapher's notes,  served  no  "case  on  appeal" 
on  the  other  side,  but  sent  up  a  certified  copy 
of  such  notes  as  conclusive  both  of  what 
the  evidence  was,  and  as  to  what  exceptions 
were  taken,  and  as  to  what  rulings  were 
made.  This  gave  neither  the  appellee  nor 
the  Judge  any  opportunity  to  scrutinize  their 
correctness.  Of  course,  if  such  notes  were 
concIi)slve  as  to  the  evidence,  they  shduld 
be  equally  so  as  to  what  exceptions  were 
taken  and  rulings  made,  and  all  other  mat- 
ters occurring  In  the  progress  of  the  trial. 
•This  would  simply  depose  the  Judge, 
and  place  the  stenographer  in  his  place  for 
all  the  purposes  of  an  appeal.  All  the  care 
taken  to  secure  men  of  high  integrity  &nd 
impartiality  to  discharge  the  functions  of 
the  important  office  of  Judge  of  the  superior 
court,  and  the  retention  of  the  rotating  sys- 
tem to  prevent  unintentional  bias  by  his 
knowing  too  Intimately  parties  and  causes, 
become  of  secondary  importance  if  a  ste- 
nographer appointed  by  the  clerk  of  the 
court,  and  not  the  Judge  elected  by  the  peo- 
ple of  the  state,  is  to  decide  what  were  the 
exceptions,  rulings,  evidence,  and  other  in- 
cidents of  a  trial.  Now,  as  always,  these 
matters  must  be  settled  by  the  Judge  when 
counsel  disagree.  The  stenographer's  notes 
will  be  a  valuable  aid  to  refresh  his  memory. 
But  the  stenographer  does  not  displace  the 
Judge  in  any  of  his  functions.  Now  that  ste- 
nographers are  coming  Into  more  general 
use,  It  is  timely  that  this  court  should  again 
repeat  what  it  has  heretofore  said  (Durham 
V.  Railroad.  108  N.  C.  399,  12  S.  E.  1040,  IS 
S.  B.  1;  Mining  Co.  v.  Smelting  Co.,  119  N. 
C.  415,  26  S.  E.  27;  Hancock  v.  Railroad,  124 
N.  C.  228,  32  S.  E.  679),  that  such  notes 
should  not  be  "dumped"  into  the  "case  on 
appeal."  Whether  a  part  or  all  the  evidence 
Is  to  come  up,  it  should  not  be  sent  up  in  the 
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form  of  questions  and  answers  (except  when 
on  some  point  it  is  material),  but  the  appel- 
lant should  prepare,  as  the  statute  requires 
"a  concise  statement*'  The  evidence  Should 
be  stated  in  a  narrative  form.  If  th*6  evi- 
dence as  stated  by  the  appellant  does  not  suit 
the  appellee,  he  can  amend  it,  and  the  Judge 
can  then  settle  it;  giving,  of  course,  in  the 
parts  necessary  to  point  an  exception,  as 
nearly  the  literal  words  used  as  possible;  as 
he  may  recall  them,  refreshed  by  the  aid  of 
the  stenographic  notes.  In  every  trial  of  any 
length  a  very  large  part  of  the  evidence  la 
incidental,  and  throws  no  possible  light  upon 
the  matters  to  be  reviewed,  and  should  not 
be  sent  up  In  the  "case  on  appeal."  The  in- 
creasing disposition,  which  is  fostered  by  the 
use  of  stenographers,  to  dump  into  the  case 
on  appeal  all  the  evidence,  however  useless 
to  the  review  to  the  exceptions  taken.  Is  an 
abuse  which  must  be  guarded  against  by  the 
courts  and  by  counsel,  to  prevent  the  grow- 
ing and  needless  expense  of  appeals,  which 
must  work  hardship  and  oppression  to  many 
suitors.  See  rule  22,  128  N.  C.  640,  and  the 
decisions  under  that  rule,  Clark's  Code  (3d 
Ed.)  p.  oia 

The  appellant,  by  sending  up  the  stenog- 
rapher's notes,  Instead  of  settling  a  case  on 
appeal  in  the  mode  required  by  the  statute 
(Code,  i  550),  has  failed  to  present  his  In- 
tended ground  for  review;  L  e.,  that  the 
Judge  refused  to  nonsuit  the  plaintiffs  upon 
the  evidence,  and  an  exception  to  evidence. 
This  misconception  of  counsel  as  to  the  re- 
quirements of  the  law  In  making  up  the  case 
on  ai^ieal  does  not  entitle  the  appellant  to  a 
certiorari,  as  we  have  already  held  at  this 
term  in  Barber  v.  Justice,  50  S.  B.  445.  The 
motion  for  certiorari  must  therefore  be  de- 
nied, but  we  will  say,  however,  that,  hav- 
ing carefully  looked  through  the  record,  we 
find  no  ground  either  for  a  motion  to  non- 
suit, or  for  the  exception  to  evidence,  had 
they  been  properly  presented. 

Affirmed. 
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Pleadi  n  o— Complaint— SuFBiciENCT— Stat- 
utes. 
By  Code,  $  2(K),  all  pleadipgs  are  to  be 
liberally  construed,  with  a  view  of  substantial 
justice;  and  under  section  425  any  relief  may 
be  granted  which  is  consistent  with  the  case 
made  by  the  complaint  and  within  the  issue, 
titbough  other  relief  may  be  demanded  in  the 
prayer  for  judgment.  By  section  276,  all  de- 
fects in  the  pleadings  and  proceedings  which 
do  not  affect  the  substantial  rights  of  the  ad- 
verse partv  are  to  be  disregarded;  and,  by 
section  261,  a  complaint  may  be  ordered  made 
more  definite  and  certain  if  the  precise  nature 
of  the  charge  is  not  apparent.  In  an  action 
on  a  fire  policy,  the  complaint  alleged  that  the 
policy  was  written  on  tobacco,  but  that  defend- 
not  had  agreed  to  transfer  the  insurance  from 
the  tobacco  to  certain  machinery  in  the  same 
building.  The  destruction  of  the  machinery  by 
fire,  the  making  of  proofs  of  loss,  and  refusal 


to  pay,  were  alleged,  and  it  waa  charged  that 
defendant  was  indebted  to  plaintiff  in  a  speci- 
fied sum,  but  there  was  no  allegation  as  to  the 
value  of  the  property.  Defendant  answered, 
not  having  demurred  or  made  any  motion  to 
make  the  pleadings  more  definite  and  certain. 
Held  that,  though  plaintiff  failed  to  show  any 
transfer  of  the  insurance  from  the  tobacco  to 
the  machinery,  he  was  entitled  to  recover  for 
any  loss  anstalned  by  the  destruction  of  the 
tobacco. 
Brown,  J.,  dissenting. 

Appeal  from  Superior  Oourt»  Durham 
County;  Peebles,  Judge. 

Action  by  R.  H.  Wright  against  the  Teu- 
tonia  Insurance  Company.  From  a  Judgment 
in  favor  of  defendant,  plaintiff  appeals.  Re- 
versed. 

This  action  waa  brought  to  recover  the 
amoimt  of  a  policy  of  Insurance  issued  by  the 
defendant  to  the  Gorman-Wright  Company 
'*on  leaf  and  scrap  tobacco  and  tobacco  stems, 
their  own,  or  held  by  them  In  trust  or  on  con- 
dition, or  sold  but  not  delivered,"  to  an 
amoimt  not  exceeding  $1,500.  The  plaintiff 
alleged  the  insurance  of  the  tobacco  by  the 
policy,  and  that  the  defendant  had  agreed  to 
transfer  the  insurance  from  the  tobacco  to 
certain  machinery  In  the  same  building,  the 
property  of  J.  N.  &  P.  H.  Gorman,  and  vTorth 
$4,000.  He  further  alleged  that  the  tobacco 
and  the  machinery  were  totally  destroyed  by 
fire  in  July,  1903,  during  the  life  of  the  pol- 
icy; "that  proof  of  loss  was  promptly  made 
out  and  submitted  to  the  defendant  for  the 
payment  of  said  policy  of  $1,500,  which  pol- 
icy, as  plaintiff  is  advised  by  counsel,  on  ac- 
count of  said  transfer,  covered  said  machin- 
ery in  said  prizehouse";  that  defendant  de- 
nied its  liability  on  the  policy,  and  refused  to 
adjust  the  loss  and  pay  the  amount  thereof; 
that  the  policy  was  assigned  to  the  plaintiff 
in  November,  1903,  after  the  loss  occurred, 
and  he  is  entitled  to  recover  the  amount 
thereof;  and  "that  the  defendant  is  Justly 
Indebted  to  the  plaintiff  in  the  sum  of  $1,500, 
75%  of  the  value  of  said  machinery  being  in 
excess  of  this  sum."  The  plaintiff  then  de- 
mands Judgment  for  $1,500  and  interest,  and 
for  such  other  and  further  relief  as  he  may 
be  entitled  to  have  in  the  premises.  The  de- 
fendant filed  an  answer,  in  which  it  admitted 
the  issuing  of  the  policy,  and  the  destruction 
by  fire  of  the  prizery,  but  alleged  a  want  of 
knowledge  or  information  as  to  whether  or 
not  there  was  a  total  loss  of  the  property 
contained  therein.  It  denied  the  transfer  of 
the  Insurance  from  the  tobacco  to  the  ma- 
chinery, and  also  denied  the  transfer  of  the 
amount  due  on  the  policy  to  the  plaintiff. 
The  plaintiff  tendered  the  following  Issues: 
*'(1)  Is  plaintiff  the  assignee  of  the  interest 
of  the  assured,  the  Gorman-Wright  Com- 
pany? (2)  What  was  the  value  of  the  to- 
bacco destroyed  by  fire?  (3)  What  was  the 
value  of  the  machinery  destroyed  by  fire?" 
The  defendant  tendered  issues  confined  to 
the  transfer  of  the  policy  to  the  machinery, 
and  the  amount,  if  any,  the  plaintiff  is  enti- 
tled to  recover  for  the  loss  of  the  machln- 
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ery.  His  honor  stated  that  he  would  not  set- 
tle the  issues  at  the  beginning  of  the  trial, 
but  would  hear  the  evidence,  and  at  its  con- 
clusion would  frame  such  Issues  as  he 
thought  necessary.  There  was  much  evi- 
dence as  to  the  transfer  of  the  insurance  to 
the  machinery,  and  the  proof  of  loss  of  tobac- 
co and  machinery  (the  value  of  each  being 
shown  by  the  proof  and  the  schedule  annex- 
ed thereto)  was  put  in  evidence.  The  evi- 
dence tended  to  show  that  the  tobacco  stems 
(worth  $100)  belonged  to  the  Gorman-Wright 
Company,  and  the  strips  (worth  $1,600)  were 
held  in  trust  by  them  for  other  parties.  At 
the  close  of  the  testimony  the  court  nonsuited 
the  plaintiff,  and  he  appealed. 

Manning  &  Foushee,  for  appellant  Win- 
ston &  Bryant  and  Busbee  &  Busbee,  for  ap- 
pellee. 

WAIjKER,  J.  (after  stating  the  case).  It 
must  be  conceded  that  if,  in  any  view  of  the 
testimony,  considered  in  the  most  favorable 
light  for  him,  the  plaintiff  was  entitled  to  re- 
cover, there  was  error  in  the  ruling  of  the 
court  Counsel,  In  their  arguments  and 
briefs,  discussed  principally  the  question 
whether,  if  the  plaintiff  had  failed  to  show  a 
transfer  of  the  insurance  from  the  tobacco 
to  the  machinery,  there  were  sufacient  alle- 
gations in  the  complaint  to  entitle  him  to  re- 
cover for  the  loss  of  the  tobacco,  or  any  part 
of  it.  It  may  be  granted  that  the  platatiff 
failed  to  show  any  transfer  of  the  insurance 
from  the  tobacco  to  the  machinery,  and  yet 
this  being  so,  the  Insurance,  of  course,  re- 
mained upon  the  tobacco;  and  he  is  entitled 
to  recover  for  any  loss  sustained  by  Its  de- 
struction, to  the  amount  of  the  policy,  and  to 
the  extent  that  he  has  acquired  his  alleged 
assignor's  right  or  interest  It  Is  very  true 
that  the  complaint' seems  to  have  been  drawn 
by  the  pleader  for  the  purpose  of  recovering 
for  the  loss  of  the  machinery,  but  this  fact 
does  not  defeat  the  plaintiff's  right  to  recov- 
er for  the  loss  of  the  tobacco  if  the  allega- 
tions of  the  complaint  are  otherwise  sufficient 
for  that  purpose. 

The  common-law  rule  that  every  pleading 
shall  be  construed  against  the  pleader  is  mod- 
ified by  the  present  code  system,  which  re- 
quires that  all  pleadings  shall  be  liberally 
construed,  with  a  view  of  substantial  Justice 
between  the  parties.  Code,  §  260.  If  the 
complaint  is  merely  defective  in  form,  but  a 
cause  of  action  is  stated  in  substance  or  by 
reasonable  intendment  the  defendant  waives 
the  defect  by  answering  to  the  merits,  and  it 
is  cured  by  verdict,  and  sometimes  by  aver^ 
ments  in  the  answer.  When  the  defect  is 
organic  and  vital,  so  that  it  cannot  be  cured 
by  amendment  it  is  not  waived  by  pleading 
over  or  by  verdict  and  it  can  be  taken  ad- 
vantage of  even  in  this  court  Harrison  v. 
Garrett  182  N.  0.  172,  43  S.  B.  684.  Even 
where  a  material  allegation  is  omitted,  it  is 
a  defective  statement  of  a  cause  of  action, 
merely,  and  not  a  statement  of  a  defective 


cause  of  action.  Johnson  v.  Finch.  93  N.  C« 
205;  Garrett  v.  Trotter,  66  N.  C.  430;  Bank 
V.  Cocke.  127  N.  C.  467,  37  S.  B.  507. 

In  the  case  at  bar  the  plaintiff  alleges  the 
Issuing  of  the  policy,  and  the  loss  of  the 
property  insured.  Upon  these  averments  he 
might  recover,  if  otherwise  entitled,  the  val- 
ue of  the  property  destroyed  by  fire,  not  ex- 
ceeding the  amount  of  the  policy.  The  only 
allegation  omitted  is  the  one  as  to  the  value 
of  the  property  insured  at  the  time  of  the 
fire.  But  even  tf  this  allegatioh  is  essential 
to  the  statement  of  a  complete  and  perfect 
cause  of  action,  its  omission  is  but  a  defect 
which  can  be  cured  by  amendment  and  is 
waived  by  answer — ^as  much  so  as  the  omis- 
sion to  allege  the  determination  of  the  for- 
mer action  In  a  suit  for  false  arrest  which 
was  the  defect  In  Johnson  v.  Finch,  supra. 
The  mere  fact  that  the  plaintiff  sought  to  re- 
cover for  the  loss  of  the  machinery  does  not 
prevent  the  application  of  that  principle  to 
this  case.  In  Stokes  v.  Taylor,  104  N.  C. 
394,  10  S.  E.  566,  It  was  held  that  where  a 
plaintiff  sues  upon  a  special  contract  and 
fails  In  his  proof,  he  may  nevertheless  •  re- 
cover upon  a  quantum  meruit  if  sufflcieut 
facts  are  alleged  upon  which  to  base  such  a 
recovery,  and  this  can  be  done  without 
amendment  Jones  v.  Mial,  82  N.  C.  232. 
Under  the  present  system  of  pleading  and 
practice,  any  relief  may  be  granted  which  is 
consistent  with  the  case  made  by  the  com- 
plaint and  embraced  with  the  Issue,  although 
other  and  different  relief  may  be  sought  by 
the  pleader  and  demanded  in  the  prayer  for 
Judgment  Clark's  Code,  §  425,  and  notes. 
Any  and  all  defects  in  the  pleadings  and  pro- 
ceedings which  do  not  affect  the  substantial 
rights  of  the  adverse  party  shall  be  disre- 
garded In  every  stage  of  the  action,  and  no 
judgment  shall  be  reversed  or  affected  by 
reason  of  the  same.  Clark's  Ck)de,  §  27C,  and 
notes.  The  plaintiff  cannot  of  course,  sue 
upon  one  contract  and  prove  another  and 
essentially  different  contract  This  Is  more 
than  a  mere  variance.  It  is  a  failure  of  proof. 
But  if  he  sues  for  specific  relief,  to  which  he 
is  not  entitied,  upon  facts  which  show  him 
entitled  to  other  and  different  relief,  he  may 
be  adjudged  to  have  that  relief  to  which  he 
is  in  law  entitied. 

We  do  not  understand  it  to  be  seriously 
questioned  that  if  there  are  sufficient  alle- 
gations, the  plaintiff  can  recover  for  the  loss 
of  the  tobacco,  although  he  evidently  sued 
for  the  loss  of  the  machinery;  but  it  Is  in- 
sisted that  he  has  not  made  sufficient  allega- 
tions for  that  purpose,  as  the  value  of  the 
tobacco  at  the  time  of  the  fire  is  not  stated. 
In  Jones  v.  Ins.  0>.,  56  Mo.  342,  where  the 
plaintiff  sued  on  a  policy,  and  failed  to  state 
the  value  of  the  property  destroyed,  the  court 
held  that  averments  substantially  like  those 
in  this  case  were  sufficient  as  to  the  value 
of  the  property.  'These  averments  of  value 
and  loss,"  says  the  court  ''would  seem  to  be 
■offlcient  after  verdict    That  the  property 
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Infiared  was  totaHy  destroyed  1>y  fire  would 
seem  to  be  a  distinct  aTorment  of  loss  to 
the  Talue  of  the  property.  That  an  insurance 
was  giyen  on  this  property  to  the  amount  of 
$1»20Q  wovld  strongly  imply  that»  in  the  esti- 
mation of  the  underwriters,  it  was  at  least 
worth  as  much  as  that»  or  more."  To  the 
same  effect  Is  Lane  t.  Insurance  Ck>.,  12  Me. 
44«  28  Am.  jyec  150,  in  which  the  court  also 
says  that  the  defendant  should  have  taken 
adTantage  of  the  alleged  defect  hy  special 
demurrer,  which  we  know  was  always  direct- 
ed against  the  form  of  the  declaration,  as 
framed  in  violation  of  some  rule  of  plead- 
ing, and  not  against  the  substance  of  the 
declaration,  as  disclosing  a  case  insufficient 
on  the  merits.  Stephen  bn  Pleading  (Mh 
Am.  Bd.)  pp.  44,  140;  Ins.  Ck>.  t.  Seits,  4 
Watts  &  &  273;  Ins.  Go.  t.  Comick,  24  111. 
463.  Discussing  a  similar  question  in  Wright 
T.  Williams,  20  Hun,  at  page  826,  the  court 
says:  "Suffice  it  at  present  to  say  that  an 
actual  total  loss  Is  averred,  and  that  a  cause 
of  action  for  some  amount  is  fairly  deducible 
from  the  complaint  as  thus  framed."  See, 
also.  May  on  losurance  (4th  Bd.)  §  590.  The 
rales  of  pleading  may  require  that  an  allega- 
tion of  the  value  of  the  property  at  the  time 
of  the  fire  should  have  been  made,  and  also 
that  the  plalntifT  should  have  inserted  two 
counts  or  causes  of  action  in  his  complaint- 
one  for  the  loss  of  the  tobacco,  and  the  other 
for  the  machinery;  but  these  are  mere  de- 
fects of  form,  which  should  have  been  point- 
ed out  by  motion  to  make  the  pleading  more 
definite  and  certain,  or  by  demurrer,  as  may 
have  been  proper.  The  defendant  preferred 
to  answer,  and  the  plaintiff  thereupon  ten- 
dered issaes  not  only  as  to  the  machinery, 
but  as  to  the  tobacco.  It  was  announced 
by  the  court  that  the  issues  would  be  set- 
tied  at  the  close  of  the  testimony.  There 
certainly  was  nothing  in  the  evidence  ad- 
duced by  the  plaintiff  that  affected  his  right 
to  the  issue  as  to  the  tobacco^  but,  on  the 
contrary,  there  was  direct  proof  of  the  in- 
surance of  the  tobacco,  and  its  loss  by  fire, 
and  of  its  value,  and  there  was  no  objection 
to  this  evidence  by  the  defendant  His  hour 
or  could  have  ordered  the  complaint  to  be 
made  more  definite  aod  certain  if  '*the  pre- 
cise nature  of  the  charge  was  not  apparent** 
(Code,  §  261),  so  that  the  allegations  might 
in  all  respects  correspond  with  the  proof; 
but  he  erred  in  summarily  dismissing  the  ac- 
tion, without  submitting  issues  to  the  jury, 
and  trsring  the  case  upon  its  real  merits,  es* 
peclally  when  there  was  a  sufficient  allega- 
tion in  tho  complaint  of  the  right  to  recover 
for  the  loss  of  the  tobacco,  although  imper- 
fectly made.  McKinnon  v.  Mcintosh,  08  N. 
G.  80,  3  S.  B.  840.  The  insertion  of  the  daim 
for  the  machinery,  which  proved  to  be  un- 
founded, and  which  could  not  be  made  to  an- 
swer a  useful  purpose,  will  be  disregarded, 
aud  not  allowed  to  vitiate  the  preceding  good 
averment  as  to  the  tobacco,  from  which  the 
Insurance  is  alleged  to  have  been  transferred. 


"Utile  per  lautile  non  vitiatur."  If  the  trans- 
fer was  invalid^  the  insurance  still  rested  on 
the  tobacco,  and  this  appears  reasonably  and 
by  the  clearest  intendment  from  the  plead- 
ings. The  defendant  was  aware  of  it,  as  It 
admitted  the  original  insurance  of  the  tobac- 
co, and  denied  the  validity  of  the  transfer. 
It  followed  necessarily  that  the  tobacco  was 
insiured.  How,  then,  could  the  defendant 
have  been  surprised  or  misled?  The  plain- 
tiff, on  his  present  complaint,  can  recover 
^^uch  damages  as  by  law  he  may  be  entitied 
to,  unless  he  chooses  to  ask  for  and  is  al- 
lowed an  amendment"   Jones  v.  Mial,  supra. 

The  rights  of  the  insured  under  a  policy 
of  this  kind  have  not  been  discussed,  as  they 
are  fully  considered  and  decided  in  Liock- 
hart  V.  Cooper,  87  N.  C.  149,  42  Am.  Rep. 
614,  and  as  the  argument  of  counsel  was 
mainly  addressed  to  the  other  question. 

New  trial. 

OliARK,  0.  J.  (concurring).  The  com- 
plaint alleges  that  the  policy  of  insurance 
issued  by  the  defendant  was  for  $1,500  in- 
surance on  tobacco;  that  the  tobacco  was  de- 
stroyed during  the  life  of  the  policy  by  fire; 
that  the  plaintiff  had  theretofore  requested 
defendant's  agent  to  transfer  the  insurance 
from  the  tobacco  to  the  machinery;  that  said 
agent  had  authority  to  make  such  transfer, 
and  had  frequentiy  made  similar  transfers. 
There  is  no  averment  that  the  transfer  of 
the  insurance  to  the  machinery  was  in  fact 
made,  though  the  complaint  does  allege  that 
''plaintiff  is  advised  by  counsel  that  the  pol- 
icy, 'on  account  of  such  transfer,'  covered 
said  machinery."  This  is  evidentiy  merely 
an  allegation  that  the  legal  effect  of  such  re- 
quest to  the  agent  etc,  was  to  transfer  the 
policy  to  the  machinery;  and,  further,  the 
complaint  asks  judgment  for  the  recovery  of 
$1,500  upon  the  value  of  the  machinery. 
The  answer  denies  any  transfer  of  the  insure 
ance  to  the  machinery,  and  on  the  trial  there 
was  no  proof  of  such  transfer,  and  the  policy 
itself,  being  put  in  evidence,  showed  that  in 
fact  no  transfer  had  been  made.  Thus  there 
was  neither  allegation  nor  proof  of  a  trans- 
fer of  the  insurance  to  the  machinery.  There 
was  allegation  that  the  insurance  was  upon 
the  tobacco,  and  proof  by  the  policy  Itself 
that  it  had  not  been  transferred;  supporting 
the  averment  of  the  answer  to  the  same  ef- 
fect. The  indirect  statement  that  by  "such 
transfer*'  the  policy  covered  the  machinery 
is  the  assertion  of  a  legal  inference,  merely, 
and  is  not  supported  by  any  allegation  of  fact 
in  the  complaint.  It  is  true  that  the  com- 
plaint asks  for  judgment  for  $1,500  upon  the 
machinery,  but  the  demand  for  judgment  is 
immaterial.  The  court  will  grant  any  relief 
which  is  "authorized  by  the  facts  alleged 
and  proven,"  whether  such  relief  is  demand- 
ed in  the  ppajeap  for  judgment  or  not  and 
even  when  an  entirely  different  relief  is 
prayed  for.  Clark's  Code  (3d  Ed.)  pp.  2()0, 
201,  and  numerous  cases  there  cited. 
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The  dlstingniishlng  feature  of  the  reformed 
procedure  is  that  cases  shall  be  tried  upon 
their  merits,  disregarding  technicalities  and 
overrefinements.  Code,  §  260,  provides  that 
"pleadings  shall  be  liberally  construed  with  a 
view  to  substantial  Justice  between  the  par- 
ties"; and  section  209  provides,  **No  vari- 
ance between  the  allegation  in  a  pleading 
and  the  proof  shall  be  deemed  material  un- 
less it  has  actually  misled  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  up- 
on the  merits.*'  This  section  further  provides 
that  the  adverse  party  must  allege  that  he 
was  misled,  and  must  prove  that  fact  "to  the 
satisfaction  of  the  court,"  and  wherein  he 
was  misled,  and  the  only  penalty  and  remedy 
prescribed  is  an  amendment  upon  such  terms 
as  the  court  may  deem  Just  There  is  no  pen- 
alty allowed  of  dismissal  of  the  action,  or 
loss  of  substantial  rights  by  either  party. 
The  sole  object  is  that  the  case  shall  be  tried 
and  decided  upon  its  merits.  Here  the  de- 
fendant did  not  allege  that  he  was  misled, 
and  the  Judge  did  not  find  that  this  was 
shown  to  his  satisfaction.  Had  he  done  so, 
Justice  and  the  statute  prescribe  as  the  sole 
remedy  an  amendment  upon  such  terms  as 
the  court  might  deem  Just  The  court  could 
not  visit  upon  the  plaintiff,  as  a  penalty  for 
Inadvertence  in  pleading,  or  a  mistaken  alle- 
gation of  fact  if  made,  a  dismissal  of  the 
action.  In  fact  It  is  clear  that  the  defend- 
ant was  not  "misled,"  to  his  prejudice,  "in 
maintaining  his  action  upon  the  merits."  His 
own  averment  of  no  transfer  was  proven, 
and  the  plaintiff,  having  alleged  and  shown 
the  insurance  upon  the  tobacco  and  its  loss, 
was  entitled  to  recover  Its  value,  not  to  ex- 
ceed the  amount  of  the  policy.  There  was 
no  need  to  aver  the  value  of  the  tobacco  lost 
That  was  a  matter  to  be  determined,  not  to 
exceed  the  contract  for  indemnity,  $1,500. 
If  the  defendant  wished  the  amount  more 
definitely  stated,  he  could  have  asked  for  an 
order  to  require  the  plaintiff  to  make  his 
pleading  more  definite  upon  that  polat  See 
numerous  cases  In  Clark's  Code  (3d  Ed.)  pp. 
290-293,  275-278. 

There  was  no  need  to  amend  the  complaint 
for  the  insurance  upon  the  tobacco  and  the 
loss  of  the  tobacco  were  alleged  and  proven. 
There  was  no  direct  allegation  of  a  transfer 
of  the  policy  of  insurance,  as  a  fact,  and  no 
proof  of  it  but  a  denial  of  such  transfer,  and 
proof  that  the  insurance  had  not  been  trans- 
ferred. There  was  no  need  to  amend  the 
prayer  for  Judgment  for  its  purport  was 
Immaterial.  Averment  of  the  total  loss  of 
the  tobacco  entitled  plaintiff  to  show  its 
value. 

In  granting  Judgment  of  nonsuit  there  was 
error. 

BROWN,  J.  (dissenting).  The  question  pre- 
sented is  as  to  whether  there  was  a  material 
variance  between  the  allegations  and  proof, 
which  prevented  a  recovery  upon  the  proof 
offered,  in  the  absence  of  an  amendment  to 


the  complaint  which  was  not  asked.  I  have 
examined  the  case  with  care.  Impressed  witb 
the  conviction  that  the  merits  are  with  the 
plaintiff.  Nevertheless  I  am  impelled  to  con- 
clude that  there  was  such  a  variance  as  pre- 
vented a  recovery  upon  the  complaint  In  its 
present  form.  The  allegations  of  the  com- 
plaint are  that  on  January  IS,  1908,  W.  I«. 
Brown  was  agent  of  the  defendant  company 
in  Greenville,  N.  C;  that  on  the  date  mention- 
ed the  defendant,  through  said  agent  Issued 
its  policy  to  the  Gorman-Wright  Company,  iDr 
suring  certain  tobacco  contained  in  a  build- 
ing in  Greenville  occupied  as  a  tobacco  pris- 
ery;  that  the  lot  on  which  the  prizery  wa» 
situated  and  the  machinery  in  the  prizery 
were  owned  by  J.  N.  &  P.  H.  Gorman;  that 
J.  N.  Grorman  was  the  secretary  and  general 
manager  of  the  Gorman-Wright  Company; 
that  on  April  9,  1903,  J.  N.  Gk>rman  notified 
said  agent  to  transfer  said  policy  from  the 
tobacco  to  the  machinery  In  said  prizery, 
which  machinery  belonged  to  the  partnership 
of  J.  N.  &  P.  H.  Grorman;  that  said  machin- 
ery was  worth  $4,000;  that  said  agent  was 
authorized  to  make  said  transfer,  and  that  J. 
N.  Grorman  had  frequently  had  similar  trans- 
fers made  by  said  agent;  that  in  July,  1903, 
the  said  prizery,  tobacco,  and  machinery 
were  destroyed  by  fire;  that  proof  of  loss 
was  filed  with  the  defendant  for  the  payment 
of  said  policy  of  $1,500,  which  policy,  on  ac- 
count of  said  transfer,  covered  said  machin- 
ery; that  on  November  25, 1903,  the  Gk>rman- 
Wright  Company  and  J.  N.  &  P.  H.  Gorman 
transferred  all  their  Interest  in  said  policy 
to  the  plaintiff;  that  the  defendant  is  indebt- 
ed to  the  plaintiff  in  the  sum  of  $1,600,  being 
75  per  cent  of  the  value  of  said  machinery 
in  excess  of  this  sum.  Section  8  of  the  com- 
plaint is  in  these  words:  "That  proof  of  loss 
was  promptly  made  out  and  submitted  to  the 
defendant  company  for  the  payment  of  said 
policy  of  $1,500,  which  policy,  as  plaintiff  Is 
advised  by  counsel,  on  account  of  said  trans- 
fer, covered  said  machinery  in  said  prize- 
house;  but  defendant  failed  and  refused  to 
pay  said  policy,  or  to  adjust  the  loss  there- 
on, claiming  that  it  was  not  liable  In  any 
amount  therefor."  Section  10  is  as  follows: 
*'That  the  defendant  is  justly  indebted  to  the 
plaintiff  in  the  sum  of  $1,500,  75  per  cent,  of 
the  value  of  said  machinery  being  in  excess 
of  this  sum." 

Nowhere  in  the  complaint  is  the  value  of 
the  tobacco  stated,  or  any  allegation  made  of 
damage  sustained  by  plaintiff  on  account  of 
its  loss.  The  only  allegation  whatever  of  any 
loss  is  on  account  of  the  machinery.  It  was 
admitted  upon  argument  and  it  is  virtual- 
ly admitted  in  plaintiff's  brief,  that  the 
proof  failed  to  show  that  the  policy  had  ever 
been  transferred  from  the  tobacco  to  the 
machinery.  The  plaintiff  now  contends  that 
notwithstanding  that  defect  in  the  proof,  he 
is  entitled  to  recover  for  the  loss  of  the  to- 
bacco which  was  covered  by  the  policy.  This 
Ig  not  a  case  where  the  policy  covers  all  the 
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prc^>erty  destroyed.  It  did  not  cover  the  to- 
baoco  and  machinery,  both.  It  covered  one 
only,  and  the  plaintiff  thought  it  was  the 
machinery,  and  not  the  tobacco.  So  the  com- 
plaint is  framed  with  the  idea  and  purpose 
to  exclude  the  tobacco  and  include  the  ma- 
chinery within  the  protection  of  the  policy. 
Having  failed  to  show  tliat  the  policy  cov- 
ered the  machinery,  how  can  plaintlfl  recover 
for  loss  of  the  tobacco  upon  a  complaint 
which  completely  negatives  the  Idea  that 
the  tobacco  was  insured  by  the  policy  at  the 
time  of  the  fire?  The  doctrine  of  aider  In 
pleading  cannot  apply  here.  The  denials  In 
the  answer  raise  issues  as  to  the  transfer 
of  the  policy  from  the  tobacco  to  the  machin- 
ery, and  as  to  the  assignment  to  plaintiff. 
The  fact  that  the  answer  denies  the  transfer 
of  the  policy  from  the  tobacco  to  the  machin- 
eiy  will  not  permit  the  plaintiff  to  recover 
for  the  tobacco.  It  is  a  simple  denial,  and 
not  a  statement  of  the  facts.  Sven  if  it  re- 
cited the  facts,  the  plaintiff  will  not  be  al- 
lowed to  abandon  the  averments  in  the  com- 
plaint, and  recover  upon  a  collateral  state- 
ment of  facts  set  out  in  the  answer.  Grant 
T.  Burgwyn,  88  N.  0.  95.  The  proper  course 
was  to  ask  leave  to  amend.  Rand  v.  Bank, 
77  X.  C.  152;  Willis  v.  Branch,  M  N.  C.  142. 
In  tms  latter  case  it  is  said:  '*A  variance 
arises  when  the  proofs  do  not  sustain  the 
cause  of  action  alleged  In  the  complaint  If 
it  is  immaterial,  it  will  be  disregarded.  If 
material  and  misleading,  the  court  may,  in 
Its  discretion,  allow  an  amendment"  Issues 
arise  on  the  pleadings.  They  do  not  arise  on 
the  proofs.  Therefore  the  rule  that  allegata 
et  probata  must  correspond  obtains  under  the 
Code,  the  same  as  under  the  old  system.  The 
only  difference  is  that  a  new  rule  has  been 
introduced  for  determining  what  a  variance 
is,  and  its  consequences.  Pomeroy  on  Reme- 
dies, §  553.  An  immaterial  variance  is  one 
which  is  so  slight  and  unimportant  that  the 
adverse  party  could  not  reasonably  be  mis- 
led by  it  The  court  may  then  order  an 
amendment  or  disregard  the  variance  and 
proceed  without  amendment  When  the 
variance  is  substantial — such  that  the  ad- 
verse party  may  have  been  misled  by  the 
averments — ^if  the  proof  bears  some  apparent 
relation  to  the  averments  an  amendment  may 
be  allowed.  Carpenter  v.  Huffsteller,  87  N. 
0.  278.  But  the  amendment  is  essential,  for 
proof  without  allegation  is  as  ineffective  as 
allegation  without  proof.  McLaurin  v.  Cron- 
ly,  00  N.  a  50;  McKee  v.  Lineberger,  6^ 
N.  C.  217.  In  Shelton  v.  Davis.  60  N.  0.  824, 
Cblef  Justice  Pearson  said:  "The  idea  of  giv- 
ing the  plaintiff  judgment  upon  a  state  of 
Tacts  not  alleged  in  the  complaint  and  en- 
tirely inconsistent  with  it  whatever  may  be 
said  in  regard  to  the  progress  of  the  age  and 
the  liberal  and  enlarged  views  of  the  Code  of 
Civil  Procedure,  is  a  proposition  which  no 
member  of  this  court  can  for  a  moment  en- 
tertain." In  this  case  the  complaint  practi- 
cally avers  that  the  machinery  was  insured* 


and  the  tobacco  was  not.  The  proof  shows 
that  the-  tobacco  was  insured,  and  the  ma- 
chinery was  not  The  suit  is  brought  to  re- 
cover for  the  machinery.  The  statement  of 
the  matter  is'suiBcient  to  satisfy  me  that  the 
court  below  committed  no  error. 


(188  N.  C.  B07) 
WOOD  et  al.  v.  TINSLBT. 
(Supreme  Court  of  North  Carolina.    May  25, 
1905.) 

1.  Saxb  of  Lano— R^oistsation  of  Cor- 
TBACT  —  Subsequent  Pubohasb  with  No- 
tice. 

Under  Acts  1885,  p.  283,  c.  147,  providing 
that  no  conveyance  of  land  or  contract  to  con- 
vey shall  be  valid  to  pass  any  property  as 
against  purchasers  for  value  from  the  donor  or 
bargainor  but  from  the  registration  of  such 
deed,  one  purchasing  land  by  oral  contract  KO- 
ing  into  possession  thereunder,  paying  the  pur- 
chase price,  and  making  improvements,  cannot 
assert  right  to  remain  in  possession,  till  com- 
pensated for  his  improvements,  a^inst  the  pur- 
chaser under  a  subseauent  recorded  mortgage 
from  the  vendor,  though  the  mortgagee  and  the 
purchaser  under  the  mortgage  had  notice  of  the 
contract 

2.  Ejectment— Claim  fob  Betterments. 

A  claim  for  betterments  under  the  statute 
cannot  be  set  up  on  the  trial  of  an  action  for 
land,  but  must  be  by  petition  filed  after  a 'judg- 
ment declaring  plaintiff  the  owner  of  the  land. 

[Ed.  Note. — For  cases  in  point  see  vol.  17, 
Cent  Dig.  Ejectment,  §  509.] 

Appeal  from  Superior  Court  Transylvania 
County;   Shaw,  Judge. 

Action  by  T.  S.  Wood  and  another  against 
Pearce  Tinsley.  Judgment  for  plaintiffs. 
Defendant  appeals.    Affirmed. 

Action  for  the  recovery  of  land.  The 
plaintiffs  alleged  that  they  are  the  owners 
of  the  land  described  in  the  complaint  and 
that  the  defendant  was  in  the  wrongful  pos- 
session thereof.  The  defendant  by  way  of 
answer,  alleged  that  prior  to  December  1, 
1893,  one  W.  L.  Lankford  was  the  owner  in 
fee  of  the  land  described  in  the  complaint 
and  contracted  in  parol  to  sell  the  land  to 
the  defendant,  with  the  exception  of  10 
acres;  that  in  pursuance  of  said  contract  the 
defendant  paid  Lankford  the  sum  of  $75, 
the  purchase  price  thereof;  that,  relying  on 
said  contract  he  erected  a  dwelling  house, 
cleared  six  acres,  and  planted  an  orchard 
thereon;  that  the  plaintiffs  had  full  knowl- 
edge of  the  fact  that  he  had  purchased  the 
land  from  Lankford,  and  had  paid  him  for 
it  and  had  made  improvements  on  it  taking 
the  deed  therefor.  The  plaintiffs,  by  way 
of  reply,  admitted  that  Lankford  was  the 
owner  of  the  land,  denied  that  they  had  any 
knowledge  or  information  in  regard  to  the 
alleged  contract  of  purchase  or  improve- 
ments, etc.  The  only  issues  submitted  to  the 
jury  were  as  to  the  plaintiffs'  ownership  and 
the  defendant's  possession.  On  the  trial  the 
defendant  offered  to  prove  that  he  had  made 
a  verbal  agreement  with  Lankford  to  pur- 
chase the  land,  and  had  gone  into  the  pos- 
session of  the  same  in  the  year  1808;  that 
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he  had  paid  the  purchase  money,  and  had 
oullt  a  dwelling  house,  etc,  on  the  land. 
The  defendant  also  offered  to  prove  that 
Pless,  the  mortgagee,  and  the  plaintiffs  all 
had  notice  of  said  contract,  etc.  The  plain- 
tiffs objected  to  all  of  the  evidence  on  the 
ground  that  the  alleged  contr^ict  of  purchase 
was  not  in  writing,  and  that  they  claimed 
under  the  mortgage  executed  by  Lankford  to 
one  Pless,  which  was  duly  registered,  and 
that,  pursuant  to  the  power  in  the  mortgage, 
Pless  sold  the  land,  which  was  bought  by 
the  plaintiffs,  who  took  a  deed  therefor, 
which  was  duly  recorded.  The  objection 
was  sustained,  and  the  defendant  excepted. 
Under  the  instruction  of  the  court  the  jury 
returned  a  verdict  in  favor  of  the  plaintiffs, 
and  from  the  judgment  thereon  the  defend- 
ant appealed. 

W.  W.  Zachary,  for  appellant  Geo.  A. 
Shuford  and  Shepherd  &  Shepherd,  for  ai^ 
pellees. 

CONNOR,  J.  (after  stating  the  facts).  The 
sole  question  presented  by  the  defendant's 
exception  is  whether,  since  Act  1885,  p.  233, 
c.  147,  one  going  into  possession  of  land  un- 
der a  parol  contract  to  convey,  paying  a  part 
or  all  of  the  purchase  money,  and  making 
improvements  thereon,  can  resist  an  action 
for  the  possession  by  a  purchaser  for  value 
from  the  vendor  until  he  has  paid  the  amount 
expended  for  purchase  money  and  improve- 
ments. Said  chapter  147  enacts  that  '*no 
conveyance  of  land,  nor  contract  to  convey, 
nor  lease  for  more  than  three  years,  shall  be 
valid  at  law  to  pass  any  property  as  against 
creditors  or  purchasers  for  a  valuable  con- 
sideration from  the  donor  or  bargainor,,  but 
from  the  registration  of  such  deed."  This 
court  has  consistentiy,  and  without  the 
slightest  variation,  held  that  the  statute 
placed  deeds  and  contracts  to  convey  upon 
the  same  footing,  as  to  registration,  as  mort- 
gages and  deeds,  of  trust  had  theretofore 
been  since  the  act  of  1829  (Code,  §  1254). 
Reads,  J.,  in  Robinson  v.  Willoughby,  70  N. 
C.  358,  said:  '*Prior  to  1820,  it  was  seUled 
by  elementary  writers  and  by  the  decisions 
of  our  own  courts  that  an  unregistered  in- 
cumbrance would  be  upheld  by  the  courts  of 
equity  against  a  subsequent  unregistered  in- 
cumbrance or  conveyance  with  notice  of  the 
former,  and  that  creditors  and  purchasers 
for  value  were  affected  by  notice  of  prior 
equities."  He  said  that  such  was  then  the 
law,  except  as  to  deeds  of  trust  and  mort- 
gages, concluding:  ''Since  that  statute,  the 
decisions  have  been  uniform  that  deeds  in 
trust  and  mortgages  are  of  no  validity  what- 
ever, as  against  purchasers  for  value  and 
creditors,  unless  they  are  registered,  and 
that  they  take  effect  only  from  and  after 
registration,  just  as  if  they  had  been  exe- 
cuted then  and  there."  Blevins  v.  Barker, 
76  N.  C.  436;  Todd  v.  Outlaw,  79  N.  a  237; 
and  many  other  cases.  In  Hinton  v.  Leigh, 
102  N.  0«  28^  8  &  E.  800,  Merrimon,  J.,  says 


that  no  notice,  **however  clear,"  of  a  prior 
unregistered  mortgage,  could  prejudice  a  pur* 
chaser  for  value.  Qulnnerly  v.  Qulnnerly» 
114  N.  0.  145,  19  S.  E.  99.  It  is  thus  set- 
tied  beyond  controversy  that,  as  against  pur- 
chasers for  value,  an  unrecorded  mortgage 
has  no  validity,  either  by  way  of  passing: 
titie  or  creating  a  lien,  equitable  or  otheiv 
wise.  Referring  to  the  act  of  1885  in  Hook- 
er V.  Nichols,  116  N.  O.  157,  21  S.  E  207, 
Faircloth,  a  J.,  said:  "It  wUl  be  noted  that 
the  effective  words  of  this  act  are  Identical 
in  substance  with  section  1254  of  the  Code^ 
and  we  are  driven  to  the  conclusion  that  the 
Legislature,  with  full  knowledge  of  the 
meaning  and  effect  of  said  act  of  1829,  in- 
tended to  apply  the  same  rule  to  all  convey- 
ances of  land  as  declared  in  the  late  act  of 
1885,  and  we  must  give  the  same  effect  to 
it"  Allen  T.  Bolen,  114  N.  O.  600,  18  S.  E. 
964.  In  Collins  v.  Davis,  132  N.  0.  106,  43 
S.  E.  579,  we  held  that  no  notice,  however 
full  or  formal,  will  supply  the  want  of  reg- 
istration. In  Maddox  v.-  Arp,  114  N.  0.  585, 
19  S.  E.  665,  Shepherd,  0.  J.,  referring  to  the 
position  of  one  claiming  under  an  unregis- 
tered contract  to  convey,  said:  "Actual  no- 
tice of  a  prior  unregistered  contract  to  con- 
vey cannot,  in  the  absence  of  fi'aud,  affect 
the  rights  of  a  subsequent  purchaser  for 
value  whose  deed  Is  duly  registered  accord- 
ing to  law."  These  and  other  cases  in  our 
Reports  fully  sustain  tiie  proposition  that  if 
the  defendant  had  taken  a  written  contract 
from  Lankford  to  convey,  and  paid  the  en- 
tire purchase  money,  going  into  possession 
and  putting  improvements  upon  the  land, 
and  had  failed  to  register  such  contract,  it 
would  not  be  valid  at  law  to  pass  any  prop- 
erty in  the  land  against  the  plaintiff.  It 
must  follow  from  the  statute  and  these  de- 
cisions that  if,  after  the  execution  and  reg- 
istration of  the  mortgage  to  Pless,  Lankford 
bad,  in  accordance  with  his  parol  contract, 
executed  a  deed  to  the  defendant  it  would 
have  been  of  no  validity  as  against  the  plain- 
tiff. It  is  difficult  to  perceive  how  the  de- 
fendant, being  in  possession  under  a  parol 
contract  not  enforceable  against  Lankford, 
can  be  in  any  better  or  stronger  position 
than  if  he  had  Lankford's  deed  unregistered, 
or  how  he  has  any  equity  affecting  the  legal 
titie  to  which  he  can  resort  to  prevent  the 
plaintilTs  recovery. 

Our  attention  is  called  to  a  number  of  de- 
cisions of  this  court  in  which  it  is  held  that, 
when  one  induces  another  to  enter  upon  and 
improve  land  under  a  parol  promise  to  con- 
vey, he  will  not,  upon  repudiating  his  con- 
tract be  permitted  to  oust  him  until  he  has 
compensated  such  person  for  the  enhanced 
value  of  the  land,  less  reasonable  rents  and 
profits.  The  doctrine  is  first  announced  by 
this  court  in  Baker  v.  Carson,  21  N.  0.  381. 
The  right  of  the  vendee  to  retain  possession 
does  not  rest  upon  the  idea  that  any  eqult- 
able  right  to  or  trust  attaches  to  the  legal 
titie  by  virtue  of  the  parol  agreement,  fol- 
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lowed  by  possession  and  improvement  This 
right  was  recognized  by  the  Bnglish  chanc^- 
loTS  under  the  doctrine  of  part  performance. 
Mr.  Bispham  thus  Illustrates  the  doctrine: 
"Hence,  If  a  verbal  contract  is  made  for  the 
sale  of  real  estate,  and  Is  acted  upon  to  the 
extent  above  Indicated,  neither  party  can 
then  refuse  to  perform  it  on  the  ground  that 
the  provisions  of  the  statnte  of  frauds  have 
not  been  complied  with.  If,  for  example, 
upon  the  faith  of  a  parol  agreement,  the  pur^ 
chaser  has  gone  into  possession,  has  paid  the 
purchase  money,  and  has  made  valuable  im- 
pioyements,  the  vendor  will  not  be  suffered 
to  set  up  the  statute  of  frauds  as  a  ground 
for  refusing  to  execute  the  contract  The 
case,  as  it  is  said,  is  taken  out  of  the  stat- 
ute." Bq.  384.  This  doctrine  is  held  and 
enforced  in  many  of  the  states  of  the  Union, 
hut  has  been  repudiated  by  this  court  Ellis 
V.  Ellis,  16  N.  G.  341,  and  other  cases.  In 
Baker  v.  Carson,  supra,  the  court,  speaking 
of  the  right  to  remain  In  possession,  asserted 
by  the  vendee,  said:  "This  claim  to  relief 
is  not  founded  upon  the  supposed  existence 
of  any  contract  of  which  it  seeks  execution, 
or  for  the  breach  of  which  it  asks  compensa- 
tion or  damages.  It  is  an  appeal  to  the  court 
to  prevent  fraud."  This  decision  was  fol- 
lowed in  Albea  v.  Griffin,  22  N.  O.  9.  Gas- 
ton, J.,  said:  '^f  they  [the  vendors]  repudiate 
the  contract,  which  they  have  a  right  to  do, 
they  must  not  take  the  improved  property 
from  the  plaintiff  without  compensation  for 
the  additional  value  which  these  Improve- 
ments have  conferred  upon  the  property." 
In  all  of  the  cases  found  in  our  Reports  in- 
volving this  equitable  doctrine,  the  same 
principle  prevails.  Prior  to  Luton  v.  Bad- 
ham,  127  N.  O.  96,  37  S.  B.  143,  58  L.  IL  A. 
337,  80  Am.  St  Rep.  783,  the  principle  was 
Invoked  by  the  vendee  to  be  permitted  to  re- 
tain possession  until  he  was  compensated  for 
his  Improvements.  In  that  case  the  court 
held  that  the  vendor,  being  in  possession,  is 
liable  to  the  vendee  for  the  value  of  the  im- 
provements. In  none  of  the  cases  is  it  sug^ 
sested  that  the  vendee  under  such  circum- 
stances may  have  the  vendor  declared  a 
trustee,  or  ui>on  any  other  principle  acquire 
the  title,  either  legal  or  equitable,  to  the  land. 
No  right  in  or  to  the  property  accrues  to  the 
vendee  by  virtue  of  the  parol  contract  to  con- 
vey. If  he  seek  to  enforce  it,  and  it  be  de- 
nied, he  cannot  show  its  terms;  or,  if  it  be 
admitted  and  the  statute  be  pleaded,  the 
court  will  not  enforce  it  It  may  be  said 
that,  as  Lankford  could  not  oust  the  defend- 
ant until  he  has  compensated  him  for  his 
improvements,  the  plaintiff,  taking  title  with 
notice  of  the  inability  of  his  grantor,  stands 
in  his  shoes,  and  takes  subject  to  the  bur- 
den or  duty  resting  upon  him.  It  is  true 
that,  when  one  takes  with  notice  of  an 
equity,  he  takes  subject  to  such  equity.  To 
permit  him  to  take  free  from  an  equity  at- 
taching to  the  title  in  the  hands  of  his  gran- 
tor, with  notice  thereof,  would  be  to  permit 


him  to  participate  in  a  fraud  and  profit  there- 
by. There  is  another  well-settled  maxim, 
''Equity  follows  the  law."  As  we  have  seen, 
the  law  expressly  declares  that  the  contract 
to  convey  is  void  as  against  the  plaintiff, 
because  not  registered.  It  is  difficult  to  see 
how  any  equity  can  attach  to  th0  plalntifTs 
perfect  title  by  reason  of  a  void,  unregistered 
agreement  made  with  his  grantor.  For  the 
grantor  in  an  imrecorded  deed  to  sell  and 
convey  the  same  land  to  another  person  is  a 
fraud,  and,  if  the  second  grantee  has  notice 
of  the  first  deed,  he  participates  in  the  fraud. 
Yet,  in  obedience  to  a  well-defined  and  set- 
tled public  policy  which  finds  expression  in 
clear  and  explicit  language  in  the  statute, 
the  second  grantee  takes  the  title  free  from 
any  rights  or  claims  of  the  first  grantor  or 
vendor.  The  answer  to  the  objection  is,  "Ita 
lex  scripts  est"  The  right  to  retain  posses- 
sion as  against  the  vendor,  repudiating  his 
parol  agreement,  does  not  rest  upon  the  stat- 
ute giving  compensation  for  betterments. 
As  we  have  seen,  it  had  its  origin  long  be- 
fore the  passage  of  the  act  of  1871-72  (Code 
§  473).  In  Justice  v.  Baxter,  93  N.  C.  405, 
the  defendant  claimed  his  betterments  under 
the  statute.  The  plaintiff  objected,  for  that 
the  contract  to  convey  made  by  a  husband 
and  his  wife,  the  latter  being  an  infant,  was 
never  recorded.  The  plaintiff  insisted  that 
the  defendant,  in  tracing  his  title  back, 
would  have  discovered  that  the  title  was  in 
a  feme  covert,  and  had  never  been  divested 
by  any  valid  conveyance  or  contract  to  con- 
vey on  her  part  The  court  held  that  such 
a  construction  of  the  statute  was  too  nar- 
row. The  basis  upon  which  betterments 
may  be  claimed  is  the  finding  by  the  jury 
that  the  person  in  possession,  or  those  under 
whom  he  claims,  believed  at  the  time  of 
making  the  improvements,  and  had  reason 
to  believe,  the  title  good  under  which  he 
and  they  were  holding  the  premises.  We  do 
not  think  the  defendant  is  in  a  position  to 
claim  the  benefit  of  this  statute.  Even  if 
he  were  in  other  respects,  the  exception  does 
not  present  the  question.  A  claim  for  better- 
ments under  the  statute  cannot  be  set  up 
on  the  trial  to  resist  the  plaintifTs  recovery, 
but  by  petition  filed  after  a  judgment  de- 
claring the  plaintiff  the  owner  of  the  land. 
This  is  illustrated  by  what  is  said  bi  Rum- 
bough  V.  Young,  119  N.  C.  567.  26  S.  B.  143. 

We  have  had  our  attention  called  to  no 
case  in  which  the  defense  or  claim  of  the 
defendant  was  set  up  against  a  purchaser 
from  the  original  vendor,  except  as  herein- 
after noted.  However  the  question  may 
have  been  decided  prior  to  the  act  of  1885, 
we  are  of  the  opinion  that  since  that  stat- 
ute no  such  claim  can  be  maintained  against 
a  purchaser  for  value  holding  under  a  duly 
registered  deed.  Our  attention  is  directed  to 
the  opinion  in  Kelly  v.  Johnson,  185  N.  C. 
647,  47  S.  B.  674.  We  decided  in  that  case 
that  one  who  had  been  let  into  possession 
under  a  parol  agreement  and  had  made  im- 
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provements  was  entitled  to  be  compensated, 
and  that,  as  the  purchaser  had  not  paid  all 
of  the  purchase  money  to  the  vendor,  the 
vendee  interpleader  should  be  paid  out  of 
the  balance  remaining  due.  The  writer,  in 
justice  to  the  other  members  of  the  court, 
assumes  thje  responsibility  for  the  expres- 
sions used  in  that  opinion  conflicting  with 
what,  is  here  decided,  and  corrects  it  by  ad- 
mitting the  error  into  which  he  fell.  The 
decision  in  that  case  is  correct;  the  lan- 
guage, in  so  far  as  it  expresses  the  opinion 
that  the  purchaser  was  affected  by  the  parol 
unrecorded  agreement,  was  erroneous,  and 
the  opinion  in  that  respect  is  modified. 

We  carefully  refrain  from  expressing  any 
opinion  in  regard  to  the  operation  of  the  act 
of  1885  as  affecting  equities  attaching  to  the 
legal  title,  as  against  purchasers  for  value, 
beyond  what  is  necessary  to  the  decision  of 
this  case.  As  we  have  endeavored  to  show, 
the  defendant  here  cannot  assert  against  the 
plaintiff  the  right  to  remain  in  possession 
until  he  Is  compensated  for  his  Improve- 
ments, because  he  claims  under  an  unregis- 
tered agreement  to  convey,  which  comes  di- 
rectly within  the  express  words  of  the  stat- 
ute. What  effect  the  statute  has  upon  equi- 
ties and  equitable  titles  arising  out  of  parol 
trusts  or  attaching  to  the  legal  title  by  con- 
struction or  implication,  we  express  no  opin- 
ion. The  question  is  important  and  interest- 
ing. Whether  persons  entitled  to  such  rights 
come  within  the  words  of  the  statute  as 
claiming  under  the  "donor,  bargainor  or 
lessor"  must  be  left  for  future  consideration, 
and  be  decided  when  presented.  The  pur- 
pose of  the  statute  was  to  enable  purchasers 
to  rely  with  safety  upon  the  examination  of 
the  records,  and  act  upon  the  assurance  that, 
as  against  all  persons  claiming  under  the 
"donor,  bargainor  or  lessor/'  what  did  not 
appear  did  not  exist.  That  hardships  would 
come  to  some  in  applying  the  rigid  statutory 
rule  was  well  known  and  duly  considered. 
Tbat  every  possible  effort  to  reduce  the  num- 
ber of  such  hardships  to  the  smallest  pos- 
sible limit  consistent  with  the  integrity  of 
the  statute  and  the  enforcement  of  the  pol- 
icy upon  which  it  was  founded  was  made, 
is  shown  by  the  carefully  drawn  provisos 
and  safeguards.  The  change  In  our  registra- 
tion laws  was  demanded  by  the  distressing 
uncertainty  Into  which  the  title  to  land  had 
fallen  in  the  state.  No  one  could  jsay  for 
himself  or  advise  others  with  any  certainty 
or  safety  In  regard  to  a  title.  Deeds  which 
for  years  had  not  been  seen  or  heard  of 
beyond  the  family  chest  or  drawer  were 
brought  forward  and  registered,  destiosrlng 
**by  relation"  titles  which  were  supposed  to 
be  perfect  and  for  which  full  value  had  been 
paid.  The  statute  has  been  in  force  without 
amendment  for  20  years.  This  court  has  uni- 
formly 80  construed  It  that  the  purpose  of 
the  Legislature  has  been  effectuated.  If  the 
defendant  has  sustained  an  injury  by  the 
conduct  of  the  person  with  whom  he  made 


a  parol  contract  which  should  have  been  In 
writing  and  recorded,  it  is  to  be  regretted, 
but  it  is  not  the  fault  of  the  law.  Its  pro- 
tective provisions  are  clear  and  explicit  To 
permit  him  to  disregard  it  at  the  expense 
of  the  plaintiff,  who  has  obeyed  it,  would  be 
to  seriously  impair  the  value  of  the  statute 
and  return  to  many  of  the  evils  which  ita 
enactment  sought  to  remove. 
The  Judgment  must  be  affirmed. 

WAIiKBR,  J^  concurs  in  result 
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BROWN  V.  ASHEVILLB  ELECTRIC 
LIGHT  CO.  et  al. 

(Supreme  Court  of  North  Carolina.    May  26, 
1905.) 

1.  Stbeets— ESEonoN    OF    Electbio    Poles 

▲ND  WlBES. 

The  authority  given  a  city,  after  condem- 
nation of  land  for  a  street  and  sidewalk,  to 
permit  the  erection  of  poles  and  wires  over 
streets,  merely  authorizes  the  city  to  grant 
franchises  over  a  street,  subject  to  the  rights 
of  abutting  owners;  and  an  electric  light  or 
street  railway  company  appropriating  any  of 
the  reserved  rights  of  such  abutting  owners 
must  compensate  them  therefor. 

[Eid.  Note. — ^For  cases  in  point,  see  voL  18, 
Cent  Dig.  Eminent  Domain,  |  312.] 

2.  Same— Trees    in    Si oewai^— Rights    ov 
Abutting  Ownebs. 

Trees  standing  on  the  edge  of  a  sidewalk, 
and  not  interfering  with  the  use  of  the  street 
or  sidewalk,  cannot  be  cut  down  without  com- 
pensating the  abutting  owners. 

3.  Eminent  Domain— Necessitt. 

An  electric  light  or  street  railway  company 
cannot,  by  eminent  domain,  acquire  the  right 
to  cut  down  trees  in  the  edge  of  the  sidewalk 
for  mere  convenience  in  erecting  poles  and 
wires;   it  not  being  necessary  therefor. 

Appeal  from  Superior  Court,  Buncombe 
County;  Justice,  Judge. 

Action  by  B.  C.  Brown  against  the  Ashe- 
vllle  Electric  Light  Company  and  others. 
Judgment  for  plaintiff  against  such  defend- 
ant and  the  Asheville  Street  Railroad  Com- 
pany, and  they  appeal.    Affirmed. 

J.  C.  Martin  and  F.  A.  Sondley,  for  appel- 
lants. Frank  Carter  and  H.  a  Chedester, 
for  appellee. 

CONNOR,  J.  For  the  purpose  of  diapos- 
Ing  of  the  questions  presented  upon  this 
record,  we  may  take  certain  propositions  as 
settled:  The  land  over  which  are  the  street 
and  sidewalk  upon  which  plaintiff  resides 
was  the  property  of  the  granted*  of  the  plain- 
tiff. By  condemnation  proceedings  duly  had, 
the  city  of  Asheville  acquired  an  easement 
over  said  land  for  the  purpose  of  enabling 
it  to  open  and  maintain  a  public  street  and 
sidewalk  for  the  use  of  the  citizens  of  Ashe- 
ville. That  the  fee  to  said  land  remained  in 
the  owner,  and  was  granted  to  plaintiff,  to- 
gether with  the  lot,  to  the  outer  edge  of 
the  sidewalk.  The  tree  cut  down  by  the  de- 
fendants stood  upon  the  sidewalk,  on  the 
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outer  edge,  and  was  not  a  onlsance  to  or 
Interference  with  the  public  nae  of  the  side- 
walk. That  the  city,  by  its  charter  and 
amendments  thereto,  had  control  of  the  street 
and  sidewalk,  with  all  of  the  powers  in  re- 
gard to  the  use  thereof  and  of  removing  ob- 
structions therefrom  necessary  and  conven- 
ient to  that  end.  That  such  powers  included 
the  right  to  cut  down  and  remove  this  or  any 
other  tree  on  the  street  or  sidewalk  which, 
in  the  Judgment  of  the  dty  authorities,  was 
a  nuisance  to  or  an  obstruction  of  the  public 
in  the  use  of  the  street  and  sidewalk.  That 
said  tree  afforded  shade  to  the  premises 
and  residence  of  plaintiff,  and  its  removal 
depreciated  the  value  of  plainUfTs  property 
to  the  extent  of  |499,  as  found  by  the  jury. 
In  Tiew  of  liiB  honor's  Instruction  to  the 
jury,  we  must  assume  that  the  jury  found, 
and  we  find  ample  reason  to  justify  such 
finding,  that  the  defendant  electric  light 
company,  with  the  permission  of  the  super- 
intendent of  streets  of  the  city  of  AshevlUe, 
afterwards  approved  by  the  board  of  alder- 
men, removed  the  tree  for  the  purpose  of 
more  conveniently  erecting  its  poles  and 
stringing  Its  electric  wires  along  the  street 
His  honor  thus  stated  the  contention  on  the 
part  of  the  defendants:  *'The  defendants  con- 
tend that  they  had  the  right  to  cut  down  this 
tree  on  account  of  the  fact  that  the  land 
tras  condemned  for  a  street,  that  they  had 
the  right  to  cut  it  down  toe  any  purpose, 
and  especially  that  they  had  the  right  to  cut 
it  down  for  the  purpose  of  allowing  electric 
light  wires  to  pass  there,  which  they  say 
was  for  the  benefit  of  the  public.  The  court 
charges  you  that  if  that  was  the  purpose, 
and  the  city  allowed  the  corporations  that 
ran  the  electric  light  wires  and  the  railroad 
company  to  do  so  more  conveniently,  then 
it  would  be  your  duty  to  answer  the  first 
issue,  'Yes.'  The  city  would  not  have  the 
right,  as  the  court  views  the  matter,  to  cut 
down  that  tree  for  the  purpose  of  appro- 
priating that  part  of  the  land  for  the  use 
of  the  defendants,  unless  the  condemnation 
was  for  the  purpose  of  the  city,  and  they 
would  not  have  the  right  to  go  there  and 
cut  down  the  tree  unless  they  were  going  to 
nse  it  for  the  purpose  for  which  it  was  con- 
demned." Before  discussing  the  exceptions 
which  challenge  the  correctness  of  this  and 
other  instructions  involving  the  same  prin- 
ciple. It  is  proper  to  say  that,  by  an  amend- 
ment to  the  charter  of  the  city  made  sub- 
sequent to  the  condemnation  of  the  land  for 
a  street  and  sidewalk,  the  city  authorities 
were  given  power  to  permit  the  erection  of 
telegraph,  electric  light,  poles  and  wires,  etc., 
on  and  over  the  public  streets  of  said  city. 
This  power,  of  course,  in  no  manner  affects 
the  rights  of  abutting  owners.  The  Legis- 
lature could  not  have  intended,  because  It 
had  no  authority,  to  confer  such  power,  to 
be  exercised  In  violation  of  such  private 
rights.  It  simply  empowered  the  aldermen 
to  grant  the  franchise  over  the  streets  of 


the  dty,  subject,  of  course,  to  the  rights  of 
the  citizen  in  respect  to  his  private  prop- 
erty. The  Legislature  had  no  power  itself 
to  empower  corporations  to  appropriate  pri- 
vate property  without  compensation,  and, 
of  course,  could  not  authorize  the  city  to  do 
so.  C.  &  P.  Tel.  Co.  V-  Mackenzie,  74  Md. 
86,  21  Atl.  690,  28  Am.  St  Rep.  219. . 

There  are  a  large  number  of  exceptions  to 
his  honor's  charge,  both  In  respect  to  instruc- 
tions given  and  refused.  We  do  ^ot  deem  it 
necessary  to  pass  upon  all  of  them,  because, 
in  our  view  of  the  case,  assuming  the  facts 
to  be  as  contended  by  defendants,  we  find 
no  error  in  the  record.  Conceding  to  the 
dty  of  Asheville  the  largest  possible  powers 
In  respect  to  opening  and  controlling  its  pub- 
lic streets^  they  must  all  be  construed  and 
exercised  within  the  well-defined  limitation 
that  they  are  held  and  to  be  used  as  a  public 
trust  for  the  benefit  of  the  dtizens  of  Ashe- 
ville, and  not  for  the  convenience  or  even 
the  necessities  of  private  persons  or  corpora- 
tions. In  speaking  of  the  exerdse  of  this 
power,  the  New  York  court  says:  •'But  we 
think  it  cannot,  under  guise  of  exercising 
this  power,  appropriate  a  part  of  the  street 
to  the  exclusive,  or  practically  to  the  ex- 
dusive,  use  of  a  railroad  company,  so  ais  to 
cut  off  abutting  owners  from  the  use  of  any 
part  of  the  street  without  making  compen- 
sation for  the  injury  sustained."  Reining 
V.  N.  Y.,  L.  &  W.  R.  Co.,  128  N.  Y.  168, 
28  N.  B.  640,  14  L.  R.  A«  183. 

As  the  question  is  one  of  much  practical 
Importance  to  the  people  of  the  state,  we 
will  endeavor  to  mark  the  line  which  limits 
the  power  of  municipal  and  quasi  public 
corporations,  or  private  corporations  engaged 
In  public  service,  in  Interfering  with  the 
rights  of  abutting  owners  upon  streets  and 
highways.  This  court  has  In  Tate  v.  Greens- 
boro, 114  N.  O.  892,  19  S.  B.  767,  24  L.  R. 
A.  671,  defined  the  power  which  the  duly 
constituted  city  authorities  have  in  opening, 
widening,  using,  and  controlling  public 
streets.  That  this  power,  when  exercised 
for  the  purpose  and  objects  for  which  it  is 
granted,  and  in  good  faith,  is  not  subject  to 
the  supervision  of  the  courts,  is  well  decided 
in  that  case.  We  have  no  disposition  to 
bring  that  decision^  or  anything  said  therein, 
into ,  question.  We  adopt  what  is  said  by 
Mr.  Justice  Burwell  as  stating  the  principle 
upon  which  our  decision  is  based:  "It  is 
not  to  be  denied  that  the  abutting  proprietor 
has  rights  as  an  individual  In  the  street  in 
his  front,  as  contradistinguished  from  his 
rights  therein  as  a  member  of  the  corpora- 
tion or  one  of  the  public.  The  trees  stand- 
ing in  the  street  along  the  sidewalk  are,  in 
a  restricted  sense,  his  trees.  If  they  are  cut 
or  Injured  by  an  Individual  who  has  no  au- 
thority from  the  city  to  cut  or  remove  them, 
he  may  recover  damages  of  such  individual. 
His  property  in  them  is  such  that  the  law 
will  protect  it  from  the  act  of  such  wrong- 
doer and  trespasser."    Where  it  is  said  "who 
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has  no  authority  from  the  city/'  it  Is  meant 
no  lawful  authority,  because,  as  we  shall 
see,  the  dty  has  no  power  to  confer  author- 
ity except  In  the  manner  and  ter  the  pur- 
pose tor  which  it  may  do  the  act  itself. 
Many  of  the  decisions  discussing  the  right 
of  abutting  owners  upon  streets  and  high- 
ways make  a  distinction  between  owners 
holding  the  fee  In  the  land,  and  those  who 
have  only  such  rights  as  accrue  from  their 
location  09  the  side  of  the  street.  It  is  con- 
ceded that  the  fee  to  the  land  upon  which 
the  sidewalk  is  located  and  the  abutting  lot 
Is  in  the  plaintiff.  We  shall  discuss  the 
case  from  that  view.  The  condemnation  for 
a  street  and  sidewalk  therefore  gave  to  the 
city  an  easement,  the  limit  and  extent  of 
which,  both  in  respect  to  the  use  and  the 
time  of  its  enjoyment,  are  measured  by  the 
public  necessity.  "Where  an  easement  only 
is  taken  for  a  public  highway,  the  public  ac- 
quires a  paramount  right  to  use  and  Im- 
proTe  the  land  taken  for  highway  purposes, 
which  Includes  not  only  the  right  of  passage, 
but  such  other  Incidental  uses  as  have  been 
immemorially  accustomed  to  be  made  of  pub- 
lic highways,  such  as  the  laying  of  sewers, 
gas  and  water  pipes,  and  the  like."  2  Lewis» 
Em.  Dom.  §  589;  Barney  y.  Keokuk,  94  U. 
S.  824,  24  L.  Ed.  224.  This  court  has  uni- 
formly held  that  the  right  acquired  by  con- 
demnation is  confined  to  the  public  neces- 
sity, and  to  the  uses  for  which  property  Is 
taken  or  burdened  with  the  easement;  that, 
for  any  additional  burden  placed  upon  the 
servient  tenement,  compensation  must  be 
made.  Story  ▼.  N.  Y.  El.  R.  R.,  90  N.  Y. 
122,  43  Am.  Rep.  146;  White  v.  R.  Co.,  118 
N.  a  610,  18  S.  B.  830,  22  L.  R.  A.  627, 
87  Am.  St  Rep.  639;  Phillips  ▼.  Telegraph 
Co.,  180  N.  O.  518,  41  S.  E.  1022;  Hodges 
y.  Tel.  Co.,  133  N.  C.  225,  45  S.  B.  572. 
Such  conflict  as  may  be  found  in  the  deci- 
sions arises  out  of  the  application  of  the 
principle.  It  is  uniformly  held  that  an  ease- 
ment acquired  for  one  purpose,  either  by 
grant,  dedication,  or  condemnation,  cannot 
be  appropriated  to  another  purpose.  ''It  is 
certainly  well  settled  that,  where  a  grant 
is  made  or  trust  created  for  a  specific  and 
defined  purpose,  the  subject  of  the  grant  or 
trust  cannot  be  used  for  another  and  foreign 
purpose  without  the  consent  of  the  party 
from  whom  it  was  derived,  or  for  whose 
benefit  it  was  created.  We  are  not  consider- 
ing the  right  of  the  corporation  to  part  with 
whatever  interest  it  possessed  under  the  ded- 
ication and  trust,  but  the  power  of  the  cor- 
poration under  the  Legislature  to  deprive  the 
owner  of  a  lot  fronting  on  land  so  dedicated. 
•  ♦  ♦  It  cannot  be  successfully  contended 
either  that  the  dedication  of  land  for  a  high- 
way gives  to  the  public  an  unlimited  use,  or 
that  the  Legislature  have  the  power  to  en- 
croach upon  the  reserved  rights  of  the  own- 
er by  materially  enlarging  or  changing  the 
nature  of  the  public  easement"  Elevated 
R.  R.  Case,  supra. 


In  respect  to  an  easement  acquii-ed  by 
ctrndemnation  the  reason  is  obvious:  In  as- 
sessing compensation  the  commissioners  are 
restricted  to  such  damages  as  are  incident  to 
the  specific  use  for  which  the  condemnation 
is  made.  While  the  dty  authorities  bad  am- 
ple power  to  confer  upon  the  defendants  a 
franchise  to  lay  their  tracks,  erect  their 
poles,  and  string  their  wires  along  the  streets 
or  sidewalks,  if  such  franchise  did  not  ma- 
terially restrict  or  interfere  with  the  public 
use  for  which  it  was  held  in  trust,  such  pow- 
er could  not  affect  the  right  of  abutting  own- 
ers to  demand  compensation  for  any  addi- 
tional burden  imposed  upon  their  property. 
The  fact  that  the  defendant  corporation  was 
operating  a  public  utility  does  not  affect  the 
question;  the  only  difference  being  that  if 
the  dty  conferred  the  privilege  upon  a  pri- 
vate citizen  or  a  corporation  operating  a  pri- 
vate business,  and  its  enjoyment  interfered 
with  the  right  of  an  abutting  owner,  no 
right  to  continue  the  use  of  the  privilege 
could  be  acquired  except  by  grant,  whereas, 
if  the  person  or  corporation  is  conducting  a 
business  concerning  the  public— one  confer- 
ring the  right  of  eminent  domain — ^the  right 
to  use  the  franchise  ot  privilege  may  be  ac- 
quired by  condemnation,  and  paying  the 
abutting  owner  compensation  for  the  addi- 
tional burden.  The  doctrine  is  well  stated  in 
Reining  v.  N.  Y.,  L.  &  W.  R.  Co.,  supra: 
'It  is  quite  probable  that  the  general  inter- 
ests of  B.  and  of  the  larger  public  are  pro- 
moted by  this  appropriation  of  the  streets, 
but  it  by  no  means  follows  that  a  lot  owner 
whose  property  is  injured  should  bear  the 
loss  for  the  public  benefit  •  •  •  The  pow- 
er conferred  by  the  charter  of  B.  upon  the 
common  council  to  permit  the  track  of  a  rail- 
road to  be  laid  in,  along,  or  across  any  street 
or  public  ground  must  be  construed  as  sub- 
ject to  the  qualification  that  no  property 
rights  of  abutting  owners  are  thereby  in- 
vaded." In  the  same  case  Gray,  J.,  concur- 
ring said:  "Here  the  object  was  to  subserve 
the  railroad  use,  and  the  appropriation  of 
this  embankment  is  practically  exclusive. 
The  street  was  subjected  to  a  new  use,  with 
consequences  as  direct,  in  the  permanent  dep- 
rivation of  the  abutting  property  owner's 
appurtenant  easement,  as  though  the  rail- 
road was  operated  in  front  of  his  premises 
upon  a  structure  physically  Incapable  of  oth- 
er uses."  In  Eels  v.  A.  T.  &  T.  Co.,  143  N. 
Y.  133,  88  N.  E.  202,  25  L.  It  A.  610.  Peck- 
ham,  J.,  says:  "We  think  neither  the  state 
nor  its  corporation  can  appropriate  any  por- 
tion of  the  public  highway  permanently  to 
its  own  special,  continuous,  and  exclusive 
usi  by  setting  up  poles  therein,  although  the 
purpose  for  which  they  are  to  be  applied  is  to 
string  wires  thereon,  and  thus  transmit  mes- 
sages for  all  the  public  at  a  reasonable  com- 
pensation. It  may  be  at  once  admitted  that 
the  purpose  is  a  public  one,  although  for  the 
private  gain  of  a  corporation,  but  the  Consti- 
tution provides  that  private  property  shall 
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not  be  taken  for  public  use  without  compen- 
sation to  the  owner.  Where  land  1b  dedicat- 
ed or  taken  for  a  pnbllc  highway*  the  ques- 
tion iB^  what  are  the  uses  implied  in  such 
dedication  or  taking?  Primarily  there  can 
be  no  doubt  that  the  use  is  for  passage  over 
the  highway.  The  title  to  the  fee  of  the 
highway  generally  remains  in  the  adjoining 
owner,  and  he  retains  the  ownership  of  the 
land,  subject  only  to  the  public  easement" 
To  impose  any  different  or  additional  burden 
without  comp^isation  cannot  be  done  by  the 
Legislature,  either  directly,  or  by  granting 
the  power  to  a  dty.  We  cannot  assume  that 
it  was  intended  to  do  so.  Such  Intent  is  not 
to  be  gathered  from  the  statute.  White  t. 
R.  Ck>.»  supra.  The  question  is  exhaustively 
discussed  In  Story  v.  N.  Y.  EL  R.  R.,  supra. 

There  is  some  conflict  of  judicial  opinion 
in  respect  to  what  constitutes  an  additional 
harden.  The  Supreme  Court  of  Maryland, 
in  C.  &  T.  Tel.  Go.  v.  MacKenzle,  74  Md.  80, 
47.  21  Atl.  690,  6d8,  2S  Am.  St  Rep.  1{19, 
flays:  **And  so  the  condemnation  of  private 
property  for  a  highway  subjects  the  land  so 
taken  merely  to  an  easement  in  favor  of  the 
public,  and  does  not  divest  the  owner  of  the 
fee.  Planting  telephone  or  telegraph  posts 
upon  a  public  highway  In  the  country  is  an 
appropriation  of  private  property,  and  un- 
lawful, unless  the  right  to  do  so  is  acquired 
by  contract  or  condemnation."  After  dis- 
cussing the  rights  of  the  public  in  the  street, 
the  court  proceeds  to  say:  "Subject  to  these 
and  other  like  rights  In  the  municipality  and 
the  public  to  the  use  of  the  street  for  street 
purposes,  the  owner  of  the  fee  in  the  bed  of 
the  street  possesses  the  same  rigbt^to  de- 
mand compensation  for  additional  serVitudes 
placed  thereon  that  the  owner  of  the  bed  of 
a  highway  in  the  country  is  entitled  to.  If, 
then,  the  fee  of  the  bed  of  the  street  be  in 
the  appellee,  the  planting  of  the  pole  was  an 
additional  servitude  imposed  upon  her  land, 
for  which  she  could  claim  compensation,  and 
the  act  of  the  Assembly  could  not  deprive 
her  of  it'*  In  Broome  v.  Tel.  Co.,  42  N.  J- 
Eq.  141,  7  Atl.  851,  the  chancellor  says:  'In 
order  to  justify  the  defendants  in  setting  up 
the  poles,  it  is  necessary  for  them  to  show 
that  they  have  acquired  the  right  to  do  so, 
either  by  consent  or  condemnation,  from  the 
owner  of  the  soil.  The  designation  by  the 
city  or  town  authorities  of  the  streets  where 
the  poles  may  be  set  up  is  not  enough,"  The 
same  view  is  held  in  B.  T.  Tel.  Co.  v.  Bar- 
nett,  107  111,  507,  47  Am.  Rep.  453.  That  was 
an  action  of  trespass,  as  the  one  before  us. 
It  appeared  that  in  addition  to  putting  the 
poles  upon  the  highway,  in  which  plaintiff 
owned  the  fee,  the  employes  of  the  company 
''cut  away  the  hedge  because  it  was  in  their 
way,  and  they  also  cut  down  two  hedge 
trees."  The  court  said:  "The  position  taken 
by  the  defendant  in  that  the  state  can  right- 
^^7f  as  it  has  done,  authorize  the  county 
board  to  permit  defendant  to  construct  its 
Ihie  of  telegraph  upon  the  highway  without 
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consent  of  the  abutting  landowner;  that  It 
imposes  no  new  or  additional  burden  there- 
on, and  that  when  the  public'acquire  an  ease- 
ment over  land,  for  a  compensation  fully 
made,  the  public  obtain  all  the  rights  the 
landowner  had,  and  the  state  may  authorize 
any  use  of  it  not  Inconsistent  with  its  use  as 
a  highway."  After  stating  the  contention  of 
the  landowner,  the  court  says:  "The  latter 
position  is  the  one  best  sustained  by  au- 
thority, and  rests  on  sounder  principles. 
•  •  •  The  principle  is,  neither  the  state 
nor  a  municipal  corporation  has  any  rightful 
authority,  under  the  Constitution,  to  grant 
away  the  private  property  of  the  citizen;  and 
if  corporations  quasi  public,  in  the  exercise 
of  the  right  of  eminent  domain  with  which 
they  are  clothed  by  the  sovereign  power  of 
the  state,  seek  to  appropriate  it  so  that  they 
may  have  a  benefit  therefrom,  every  prin- 
ciple of  justice  demands  that  theiy  should 
make  just  compensation,  whether  the  ^vinj^ 
erty  takat  is  of  little  or  great  value.  But 
aside  from  all  considerations  of  right  and 
justice,  the  Constitution  has  so  declared,  and 
its  mandate  in  that  respect  may  not  be  dis- 
regarded." Ind.,  B.  ^  W.  R.  B.  v.  Hartley, 
97  III  439,  16  Am.  Bep.  624;  Willis  v.  Erie 
T.  St  T.  Co.,  87  Minn.  347,  84  N.  W.  387; 
Stowers  ▼.  Postal  TeL  Ck>.  (Miss.)  3  Am. 
Electrical  Cas.  855;  Joyce  on  Elec.  Law,  § 
821«  That  shade  trees  may  not  be  removed, 
except  when  necessary  for  the  use  of  the 
street  by  the  public,  is  well  settled.  Lewis, 
Em.  Dom.  §  182.  There  are  some  authori- 
ties to  the  contrary,  but  we  think  the  view 
taken  by  those  cited  the  sound  one. 

We  have  no  hesitation  in  holding  that  as- 
suming that,  the  board  of  aldermen  of  the 
city  of  AsheviUe  had  met  and  formally  grant- 
ed to  the  defendants  authority  to  remove  the 
tree,  finding  that  its  removal  was  necessary 
to  put  up  its  poles  and  wires  either  for  the 
electric  light  or  street  railway  upon  and 
along  the  sidewalk,  such  action  would  not 
have  justified  the  act  of  defendants.  It  was 
not  within  the  power  of  the  dty  to  deprive 
the  plaintiff  of  his  property  for  such  purpose 
without  compensation.  We  find,  however,  no 
averment  or  evidence  that  It  was  necessary 
to  remove  the  tree.  It  \b  suggested  that  it 
was  more  convenient  to  place  the  poles  and 
string  the  wires  with  the  tree  out  of  the  way. 
This  falls  far  short  of  the  essential  condi- 
tions upon  which  private  property  may  be 
taken,  or  burdens  imposed  upon  it  The 
right  of  eminent  domain  has  been  so  freely 
conferred  upon  corporations,  upon  the  mere 
suggestion  that  their  business  is  in  some 
way  connected  with  service  to  the  public, 
that  we  are  In  danger  of  forgetting  that  it 
is  one  of  the  most  'delicate  and  dangerous 
powers  conferred  by  the  people  upon  their 
government  Public  franchises  have  been 
so  generously  and  lavishly  conferred  and  so 
freely  used  without  compensation  that  those 
who  wish  to  enjoy  them  forget  that  one  of 
the  chief  ends  for  which  government  is  ere- 
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ated  and  taxes  paid  Is  the  protection  of  pri- 
vate property,  and  then  only  with  compen- 
sation. The  record  in  this  case  shows  that  a 
valuable  right  of  property,  affecting  the  com- 
fort, health,  and  welfare  of  the  citizen  and 
bis  family,  has  been  taken,  npon  the  sugges- 
tion of  a  private  corporation  to  the  superin- 
tendent of  streets,  without  inquiry  by  the 
board  of  aldermen,  notice  to  the  plaintiff,  or 
any  opportunity  to  be  heard  in  defense  of  his 
rights.  No  person  shall  be  deprived  of  his 
property,  except  by  the  law  of  the  land,  or 
due  process  of  law,  which  has  been  defined 
to  mean  the  right  to  be  beard  before  he  or 
his  property  is  condemned.  This  sacred 
right  is  binding  upon  every  department  of 
the  government,  and  all  of  its  agencies,  in- 
cluding municipal  and  private  corporatlops. 

While  it  is  held  in  Tate  v.  Oreensboro,  su- 
pra, that  the  power  to  remove  shade  trees, 
where  their  removal  la  necessary  for  the 
use  of  the  street  as  a  public  highway,  may 
be  conferred  upon  the  street  committee,  it 
would  be  more  in  accordance  with  due  and 
orderly  procedure  to  do  so  only  after  due 
notice  to  the  owner,  and  a  hearing  before 
the  legislative  body  of  the  city.  The  tree 
was  cut  on  March  21»  1001.  This  action  was 
brought  on  July  5,  1901.  On  September  16» 
1904,  the  board  of  aldermen  adopted  a  res- 
olution reciting  that  the  action  of  three 
corporations  named  "or  one  or  more  of  them 
in  cutting  down  and  removing  the  tree  In 
front  of  the  place  then  owned  and  occupied 
by  B.  0.  Brown,"  etc.,  "some  years  ago  in 
putting  a  line  of  street  railway  and  appur- 
tenances upon  said  street  in  front  of  said 
property,  or  replacing  thereon  certain  light 
wires  be  and  is  hereby  ratified  and  confirm- 
ed, said  tree  having  been  so  cut  and  remov- 
ed by  direction  of  the  proper  authorities  of 
the  said  city."  It  is  evident  that  at  the  time 
of  the  passage  of  this  resolution  the  board 
were  not  certain  to  what  corporation  the 
power  was  given  to  cut  the  tree,  or  for  what 
purpose  it  was  conferred.  It  is  not  sug- 
gested in  the  resolution  that  it  was  neces- 
sary to  remove  the  tree,  or  that  it  interfered 
with  the  street  railway  or  the  light  wires. 
Indeed,  It  is  apparent  that  the  board  knew 
but  little  about  the  matter  which  they  '•rat- 
ified and  confirmed." 

We  have  discussed  the  case  upon  the  as- 
sumption that  the  tree  was  on  the  sidewalk. 
The  testimony  shows  that,  while  the  condem- 
nation took  place  in  1892,  the  land  had  nev- 
er been  used  as  a  sidewalk.  The  plaintiff 
testified  without  contradiction  that  he  had 
at  the  time  the  tree  was  cut  lived  at  the 
place  six  years,  and  "there  had  never  been 
any  sidewalk  there."  The  tree  was  removed 
in  March,  1901,  and  the  hole  out  of  which  it 
was  taken,  "about  ten  feet  square,"  was 
open  at  the  time  of  the  trial.  The  testimony 
further  shows  that  the  tree  was  cut  by  the 
superintendent  of  the  defendant  companies 
while  Mr.  Brown  was  away  from  home;  that 
when  his  wife  phoned  him,  and  he  directed 


her  to  forbid  the  removal  of  the  tree,  the 
parties  gave  no  heed  to  her  request:  and 
that  in  some  way  the  wires  connecting  the 
phone  were  cut 

We  are  impressed  with  the  wisdom  of  the 
words  of  Judge  Peckham  in  concluding  his 
opinion  in  Eels  v.  A.  T.  &  T.  Co.,  supra.  Re- 
ferring to  the  argument  that  cases  of  thi^ 
character  should  be  decided  with  reference 
to  the  wants  of  an  advancing  civilisation, 
which  is  doing  so  much  to  render  life  more 
comfortable  and  attractive,  he  says:  "Let 
the  defendants  pay  the  owners  for  the  value 
of  the  use  it  makes  of  the  land  outside  and 
beyond  the  public  easement  in  the  high- 
way, and  the  necessity  of  the  broader  deci- 
sion is  done  away  with.  It  has  the  power 
to  take  the  land  upon  making  compensation, 
and  hence  the  refusal  of  the  owner  will  not 
stop  the  proposed  undertaking." 

We  have  carefully  examined  the  record 
and  the  exceptions  to  his  honor's  rulings. 
We  find  no  error  of  which  the  defendants 
can  complain.  We  are  of  the  opinion  that 
the  allegations  were  sufficient  to  entitle  the 
plaintiff  to  demand  exemplary  and  punitive 
damages,  and  the  testimony  shows  ample 
ground  upon  which  to  base  the  claim.  In  the 
entire  transaction  there  was  on  the  part  of 
the  defendants  a  painful  disregard  of  the 
rights  of  the  plaintiff.  While  extensive  pow- 
ers and  wide  discretion  are  given  municipal 
authorities  for  the  discharge  of  their  duty  to 
the  public,  it  should  always  be  borne  In  mind 
by  those  who  serve  in  public  positions  that 
In  our  system  of  government  there  Is  no 
room  or  place  for  arbitrary  power.  The  law 
which,  is  a  rule  of  action  for  the  citizen  is 
equally  so  for  the  oflaclal.  Every  man,  when 
his  right  of  person  or  property  is  Invaded, 
has  a  right  and  It  is  his  duty  to  demand, 
"Quo  warranto." 

The  Judgment  must  be  afilrmed. 


038  N.  C.  738) 
STATE  V.  LYTLB. 
(Sapreme  Court  of  North  Carolina.     May  26, 
1905.) 

1.  Intoxicating   Liquobs— Unlawful  Salb 
— ^FoBMEB  Conviction. 

When  a  tax  or  license  Is  required  by  the 
state,  and  another  tax  or  license  is  exacted  by 
a  town  in  the  state,  for  selling  intoxicatiug 
liquors,  selling  the  same  glass  of  liquor  may 
be  a  violation  of  the  town  ordinance  and  also  a 
violation  of  the  state  law,  where  license  has 
not  been  obtained  from  both,  and  hence,  on  a 
prosecution  by  the  state  a  plea  of  former  con- 
viction, based  on  a  conviction  and  sentence  by 
a  police  court  for  the  same  offense,  is  not 
available. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  i  404.] 

2.  CouBTs  —  Creation  —  Jubisdiction— €k>N- 
6TITUTI0NAL  Law. 

Laws  1905.  c.  35,  creates  a  special  court 
in  Asbeville,  to  be  styled  the  "Police  Court." 
Section  4  confers  on  the  court  all  the  Jurisdic- 
tion and  powers  in  all  criminal  offenses  occur- 
ring withm  the  corporate  limits  of  the  city 
"which  are  now  or  may  hereafter  be  given  jus- 
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does  of  the  peace."  Section  S  provides  that 
die  court  ahall,  in  addition  to  the  jurisdiction 
conferred  by  section  4,  have  exclusive  original 
jurisdiction  of  all  other  criminal  offenses  com- 
mitted within  the  corporate  limits  of  the  city 
below  the  grade  of  felony  **as  now  defined  by 
lawt"  and  that  all  such  offenses  committed 
within  the  city  are  declared  to  be  petty  misde- 
meanors. Section  13  gives  the  right  of  appeal 
in  all  cases  to  the  superior  court  of  the  county, 
but  the  act  does  not  provide  for  a  jury  or 
grand  jury.  Held  that,  since  the  Constitution 
does  not  make  the  jurisdiction  of  justices  of 
the  peace  exclusive  as  to  offenses  cognizable  by 
them,  the  act,  so  far  as  section  4  is  concerned, 
is  a  ?alid  exercise  of  the  power  conferred  on 
the  General  Assembly  by  Const,  art.  4,  |  14, 
aothorizing  it  to  establish  special  courts  for 
the  trial  of  misdemeanors  in  cities  and  towns. 

3.  Samv— Tbiai.  by  Jubt. 

Section  5  of  the  act  is  not  repugnant  to 
CoDsL  art.  1,  I  18,  providing  that  no  person 
shall  be  convicted  of  any  crime  but  by  the 
unanimous  verdict  of  a  jury  of  good  and  law- 
fol  men  in  open  court,  but  that  the  Legislature 
may,  however,  provide  other  means  of  trial  for 
petty  misdemeanors  with  the  right  of  appeal, 
objection  to  it  on  that  ground  being  met  by 
the  right  of  appeal  given  by  section  13. 

4.  Sahx. 

In  view  of  Const  art  11,  §  2,  leaving  en- 
tirely to  the  General  Assembly  the  punishment 
to  be  inflicted  for  any  crime,  it  was  competent 
for  the  Legislature  to  define  and  mark  the  of- 
fenses classifiable  as  "petty  misdemeanors,"  as 
it  did  in  section  5  of  the  act,  and  hence  that 
section  is  not  repugnant  to  Const  art  1,  §  12, 
providing  that  no  person  shall  be  put  to  answer 
any  criminal  charge  except  as  hereinafter  al- 
lowed by  indictment,  presentment,  or  impeach- 
ment 
6.  Saub. 

Nor  is  the  act  rendered  repugnant  to  the 
Constitution  merely  because  it  declares  certain 
offenses  "petty  misdemeanors''  in  AsheviUe,  and 
triable  without  a  finding  by  a  grand  jury,  while 
it  is  not  80  enacted  as  to  other  parts  of  the 
state. 

Appeal  from  Superior  Court,  Buncombe 
County;  Neal,  Judge. 

Mark  Lytle  was  convicted  of  retailing  spir- 
ituous liquor  without  a  license,  and  he  ap- 
peals.   Reversed. 

Frank  Carter,  for  appellant  M.  W.  Brown, 
with  the  Attorney  General,  for  the  State« 

CLARK,  C.  J.  By  chapter  35,  Laws  1905, 
there  was  created  a  special  court  in  Ashe- 
Tille,  to  be  styled  the  "Police  Court,"  to  be 
presided  over  by  a  police  justice,  providing 
for  his  election,  term  of  office,  qualification, 
and  compensation.  Section  4  of  said  act 
confers  upon  said  court  ''all  the  jurisdiction 
and  powers  in  all  criminal  offenses  occurring 
within  the  corporate  limits  of  the  city  of 
AsheviUe,  which  are  now  or  may  hereafter 
be  giv^i  Justices  of  the  peace,"  and  also  ''ez- 
dnsive  original  jurisdictiom  to  hear  and  de- 
termine all  offenses  and  misdemeanors  con- 
sisting of  a  violation  <^  an  ordinance  of  said 
dty."  Section  5  provides  that  "said  police 
court  shall,  In  addition  to  the  jurisdiction 
conferred  by  section  4  of  this  act,  have  ex- 
clusive original  jurisdiction  of  all  other  crim- 
inal offenses  committed  within  the  corporate 
limits  of  said  city,  below  the  grade  of  felony 
ai  now  defined  by  law»  and  all  such  offenses 


committed  within  Bald  dty  are  hereby  de- 
clared to  be  petty  misdemeanors."  By  sec- 
tlon  13  the  right  of  appeal  to  the  superior 
court  of  Buncombe  county  is  given  in  all 
cases. 

The  defendant,  who  was  Indicted  In  the 
superior  court  for  retailing  spirituous  liquor 
without  license,  contrary  to  the  general  law 
of  this  state,  pleaded  former  conviction,  and 
relied  upon  the  record  of  bis  trial,  conviction, 
and  sentence  in  the  police  court  for  retailing 
spirituous  liquor  in  violation  of  the  town  or- 
dinance. It  does  not  appear  that  it  was  the 
same  sale,  but,  even  If  it  were,  the  plea  of 
former  conviction  was  Invalid,  as  was  held 
In  State  v.  Stevens,  114  N.  C.  878,  19  S.  B. 
861,  where  It  1b  pointed  out  that,  while  a 
town  ordinance  cannot  make  punishable  an 
offense  made  punishable  by  the  state  law,  yet 
when  a  tax  or  license  is  required  by  the 
state,  and  another  tax  or  license  is  exacted 
by  the  town,  selling  the  same  glass  of  liquor 
may  be  a  violation  of  the  town  ordinance 
and  also  a  violation  of  the  state  law,  If  li- 
cense has  not  been  obtained  from  both;  and, 
further,  the  same  act  may  be  punishable  by 
the  federal  government  if  In  violation  of  its 
statutes;  and,  indeed.  If  the  purchaser  is  a 
minor,  the  same  single  act  may  constitute 
a  fourth  distinct  offense  of  selling  spirituous 
liquor  to  a  minor,  and  even  a  fifth  if  the  sale 
is  on  Sunday.  Though  there  is  a  single  act, 
It  may  be  thus  a  violation  of  five  statutes, 
and  when  In  such  case  "each  statute  requires 
proof  of  an  additional  fact,  which  the  other 
does  not,  an  acquittal  or  conviction  under 
either  statute  does  not  exempt  the  defendant 
from  prosecution  under  the  other."  Burwell, 
J.,  m  State  V.  Stevens,  114  N.  C.  873,  19  S. 

B.  861  (at  page  877.  114  N.  C,  and  page  862, 
19  S.  B.)  citing  Arrington  v.  Commonwealth^ 
87  Va.  96,  12  S.  B.  224,  10  L.  R.  A.  242; 
Ruble  V.  State,  51  Ark.  170,  10  S.  W.  262; 
Black,  Intox.  Liq.  §  655.  The  ruling  in  State 
V.  Stevens  has  been  cited  and  followed  in 
State  ▼.  Reid,  115  N.  C.  741,  20  S.  B.  468; 
State  V.  Robinson,  116  N.  G.  1048,  21  S.  B. 
701  (which  was  the  case  of  an  assault  with 
a  deadly  weapon  and  also  carrying  a  con- 
cealed weapon);  State  v.  Downs,  116  N.  C. 
1067,  21  S.  B.  689;   State  v.  Lawson,  123  N. 

C.  742,  31  S.  B.  667,  68  Am.  St  Rep.  844; 
State  V.  Smith,  126  N.  C.  1059,  35  S.  B.  615. 

The  defendant  further  moved  to  quash  the 
Indictment  and  also  in  arrest  of  judgment 
upon  the  ground  that  by  virtue  of  the  above- 
recited  act  of  1905  the  superior  court  had  no 
original  jurisdiction.  This  presents  the  real 
point  in  the  case,  which  Is  the  constitutionali- 
ty of  section  5  of  the  act  There  can  be  no 
question  as  to  the  validity  of  so  much  of  sec- 
tion 4  as  gives  the  police  court  concurrent 
original  jurisdiction  of  offenses  cognizable  by 
justices  of  the  peace,  for  the  Constitution 
does  not  make  the  jurisdiction  of  the  latter 
exclusive.  Rhyne  v.  Lipscombe,  122  N.  C 
at  page  656,  29  S.  B.  at  page  58.  Counsel 
asked  us  to  pass  upon  the  constitutionality 
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of  the  other  clause  of  section  4  which  pur- 
ports to  give  to  the  police  court  "exclusive 
original  Jurisdiction  to  hear  and  determine 
all  offenses  and  misdemeanors  consisting  of 
a  violation  of  an  ordinance  of  said  city." 
But  that  point  Is  not  presented  by  this  record, 
and  we  would  not  presume  to  pass  upon  the 
constitutionality  of  an  act  of  the  General 
Assembly  upon  an  obiter  dictum.  It  is  too 
serious  a  matter  to  be  considered  unless  ab- 
solutely necessary  to  the  decision  of  a  cause, 
and  a  statute  will  then  never  be  held  uncon- 
stitutional if  there  is  any  reasonable  doubt. 
Sutton  T.  Phillips,  116  N.  G.  604,  21  S.  E. 
968.  The  Oonstitutian  (article  4,§  14)  au- 
thorized the  General  Assembly  to  establish 
'Special  courts  for  the  trial  of  misdemeanors 
in  cities  and  towns.**  By  virtue  of  this  pro- 
vision such  courts  were  formerly  established 
in  Wilmington  and  Newbem.  By  the  con- 
stitutional amendments  of  1875  (article  4,  §) 
2,  12)  the  General  Assembly  was  authorized 
to  establish  "such  other  courts  inferior  to 
the  Supreme  Court*'  and  "allot  and  distrib- 
ute" the  jurisdiction  of  the  courts  below  the 
Supreme  Court  as  it  saw  fit  Under  this 
criminal  courts  and  circuits  were  established, 
until  finally  these  courts  were,  by  statute, 
given  the  same  Jurisdiction,  civil  and  crim- 
inal, as  the  superior  courts,  with  the  right  of 
appeal  therefrom  direct  to  this  court.  In 
Rhyne  v.  Lipecombe,  122  N.  C.  650,  29  S.  B. 
57,  and  Tate  v.  Commissioners,  122  N.  C. 
661,  29  S.  B.  60,  these  acts  were  held  uncon- 
stitutional so  far  as  they  provided  for  ap- 
peals direct  from  such  courts  to  this  court, 
and  took  away  the  appeal,  given  by  the  Con- 
stitution, direct  from  Justices  of  the  peace 
to  the  superior  court  Subject  to  these  re- 
strictions, and  the  further  restriction  that 
such  courts  might  be  given  only  concurrent, 
but  not  exclusive,  jurisdiction  of  matters 
given  to  Justices  of  the  peace  by  the 
Oonstitutlon,  it  was  held  that  the  Genial 
Assembly  might  "create  courts  inferior  to 
the  Supreme  Court,  with  all  or  such  part  as 
it  thinks  proper,  of  the  original  criminal  or 
original  civil  Jurisdiction  above  that  given  by 
the  Constitution  to  Justices  of  the  peace." 
The  objection  to  section  5  is  therefore  found- 
ed upon  the  Constitution,  art  1,  I  12:  "No 
person  shall  be  put  to  answer  any  criminal 
charge,  except  as  hereinafter  allowed,  by  in- 
dictment presentment  or  impeachment;*'  and 
section  13:  "No  person  shall  be  convicted  of 
any  crime  but  by  the  unanimous  verdict  of 
a  jury  of  good  and  lawful  men  in  open  court 
The  Legislature  may,  however,  provide  other 
means  of  trial  for  petty  misdemeanors  with 
the  right  of  appeal:" 

In  the  police  court  there  is  no  jury  nor 
grand  jury.  The  guaranty  of  a  Jury  trial 
is  fully  met  by  the  right  of  appeal  which  is 
given  from  this  police  court,  in  all  cases,  to 
the  superior  court,  but  the  objection  Is  urged 
that  there  is  no  provision  for  a  grand  Jury. 
The  General  Assembly  might  have  provided 
for  this  also  by  enacting  that  upon  appeal 


the  action  should  be  quashed  unless  an  in- 
dictment is  found.  It  sought,  however,  to 
attain  the  same  end  by  providing  that  "all 
offenses  less  than  felony,  as  now  defined  by 
law,  committed  within  said  city,  are  hereby 
declared  to  be  petty  misdemeanors."  Laws 
1876-77,  p.  250,  c.  154  (Code  1883.  c.  21),  es- 
tablished a  general  system  of  inferior  courts, 
and  gave  them  Jurisdiction  (Code  §  808)  "of 
all  crimes  and  misdemeanors  except  those 
whereof  exclusive  jurisdiction  is  given  to 
courts  of  justices  of  the  peace  and  except 
the  crimes  of  murder,"  etc.;  and  section  11 
(page  253)  of  said  act  (Code,  §  810)  provided 
that  "in  all  issues  of  fact  founded  upon 
trials  of  petty  misdemeanors  the  parties  may 
•  •  •  waive  their  right  to  have  the  same 
determined  by  a  Jury."  As  these  courts  had 
no  jurisdiction,  either  original  or  appellate, 
of  any  offense  within  the  jurisdiction  of  a 
justice  of  the  peace,  it  is  clear  that  "petty 
misdemeanors**  was  not  a  term  restricted  to 
offenses  cognizable  by  a  justice  of  the  peace. 
When  the  Ck)nstitution  of  1868  was  created, 
there  was  no  distinct  classification  known 
as  "petty  misdemeanors.**  At  that  time  "mis- 
demeanor*' was  a  broader  term  than  now, 
and  embraced  many  crimes  that  were  infa- 
mous and  done  in  secrecy  and  malice,  or 
with  deceit  and  intent  to  defraud,  which  for- 
merly were  punishable  corporally,  and  after 
1868  by  imprisonment  in  the  state*s  prison. 
Among  tiiese,  as  enumerated  in  Rev.  Code,  c. 
34,  were  accessories  to  felony  (section  54); 
certain  grades  of  arson  (section  30);  bribery 
of  Jurors  (section  34);  mismarking  cattie; 
larceny  (section  57);  concealing  birth  of 
child  (section  28);  false  pretense  (section 
67);  forgeries  (section  64,  65,  and  66);  cer- 
tain larcenies  (section  31  and  32);  receiving 
stolen  goods  (section  56);  and  perjury  (sec- 
tion 49).  By  Rev.  Code,  c.  34,  §  120,  misde- 
meanors were  to  be  punished  as  at  common 
law,  "but  the  punishment  of  the  pillory  shall 
be  used  only  for  crimes  that  are  infamous,  or 
done  in  secrecy  and  malice,  or  done  with  de- 
celt  and  intent  to  defraud.**  Thus  misde- 
meanors were  practically  divided  into  two 
classes:  (1)  Those  which,  by  reason  of  their 
heinous  nature,  might  be  punished  corporal- 
ly, and  (2)  those  that  could  not  be  so  pun- 
ished. The  first  class— those  that  could  be 
punished  corporally — were  not  petty.  The 
others  it  would  not  be  unreasonable  to  term 
"petty."  The  act  of  1891,  p.  173,  c.  205,  by 
defining  felony  as  all  offenses  "punishable  by 
death  or  imprisonment  in  the  state's  prison,** 
transferred  all  of  the  first  class,  the  misde- 
meanors forfiierly  punishable  corporally,  in- 
to the  class  of  felonies.  It  was  competent 
for  the  Legislature  to  do  this,  and  make  those 
crimes  felonies.  It  was  equally  competent 
for  it,  in  the  act  before  us,  to  style  the  mis- 
demeanors in  the  second  class  above  as  "pet- 
ty misdemeanors.*'  The  punishment  to  be 
inflicted  for  any  crime  is  left  entirely  to  the 
General  Assembly,  which  can,  in  its  discre- 
tion, affix  lesser  punishments,  even  for  the 


N.  C.) 


PBBSSLY  r.  DOVER  YARN  MILLS. 


four  crimes  now  visited  wltb  capital  punish- 
ment Const  art  11,  $  2.  As  it  can  fix  the 
punishment,  and  can  change  at  will  the  di- 
viding line  between  felonies  and  misdemean- 
ors, there  Is  no  constitutional  inhibition  up- 
on its  defining  any  class  of  lesser  crimes  as 
petty  misdemeanors.  The  object  of  the  stat- 
ute creating  the  police  court  is  to  relieve  the 
superior  courts  of  petty  business,  to  relieve 
the  taxpayers,  and  defendants  also,  of  heavy 
costs,  and  to  give  a  speedy  trial,  lightening 
jail  expenses,  and  dispensing  often  with  long 
imprisonment  on  detention  till  a  term  of 
court  comes  around  with  its  Jury  and  Judge. 
There  is  no  harm  done,  since  an  appeal  al- 
ways lies  open  to  a  convicted  defendant  to 
the  superior  court  where  he  has  the  right 
of  trial  by  Jury;  whereas  to  the  acquitted 
defendant,  or  to  one  who  takes  no  exception 
to  his  punishment,  there  is  a  relief  from  un- 
necessary delay  and  costs,  as  well  as  diminu- 
tion of  court  expenses  to  the  public.  Indict- 
ment by  grand  Jury  is  still  required  for  oth- 
er than  "petty  misdemeanors." 

The  Constitution  not  having  defined  "petty 
misdemeanors,*'  and  there  being  no  well-set- 
tled line  of  demarcation  when  that  instru- 
ment was  adopted,  it  was  competent  for  the 
General  Assembly  to  define  and  mark  the  of- 
fenses which  should  be  so  classified.  We  see 
no  force  in  the  argument  that  another  Legis- 
lature may  denominate  all  felonies  as  "petty 
misdemeanors,"  and  thus  even  murders  may 
be  tried  without  the  intervention  of  a  grand 
Jury.  Certainly  the  General  Assembly  can 
reduce  the  punishment  of  any  and  all  of- 
fenses, and  leave  no  olTense  above  the  grade 
of  petty  misdemeanors.  The  Judicial  depart- 
ment assumes  no  supervision  of  the  Legisla- 
ture. The  lawmaking  body  represents  the 
people,  and,  unless  an  enactment  is  clearly 
in  contravention  of  the  organic  law — ^the 
Constitution — the  correction  of  any  measure 
passed  by  the  Legislature  must  be  left  to 
another  Legislature.  The  courts  have  no 
such  power.  We  cannot  assume  that  the 
Legislature  would  attempt  to  evade  the  Con- 
stitution. 

It  is  lastly  suggested  that  the  act  is  in- 
valid in  that  it  declares  these  ofifenses  petty 
misdemeanors  in  Ashevllle,  and  triable  with- 
out a  finding  by  a  grand  Jury,  while  it  has 
not  so  enacted  elsewhere.  It  is  not  neces- 
sary that,  because  there  is  a  police  Justice 
trying  petty  misdemeanors  without  a  grand 
Jury  in  Ashevllle,  there  must  be  the  same 
procedure  everywhere  throughout  the  state. 
In  State  v.  Mallett,  125  N.  C.  718,  34  S.  B. 
651,  this  court  held  that  the  Legislature 
could  authorize  appeals  by  the  state  to  this 
court  from  Judgments  in  the  superior  court 
upon  appeals  thereto  from  the  Eastern  Dis- 
trict criminal  court,  though  appeals  by  the 
state  were  not  allowed  from  Judgments  in 
the  superior  court  upon  appeals  thereto  from 
the  Western  District  criminal  court  Upon 
writ  of  error  to  the  United  States  Supreme 
Court  this  ruling  was  aflarmed  (181  U.  S. 


589,  21  Sup.  Gt  730,  45  L.  Ed,  1015;  reprint- 
ed 128  N.  C.  Append,  619),  the  court  saying 
on  pages  628,  629:  "Each  state  prescribed 
its  own  mode  of  Judicial  proceeding.  If  di- 
versities of  laws  and  Judicial  proceedings 
may  exist  in  the  several  states  without  vio- 
lating the  equality  clause  in  the  fourteenth 
amendment,  there  is  no  solid  reason  why 
there  may  not  be  such  diversities  in  different 
parts  of  the  same  state.  A  uniformity  which 
is  not  essential  as  regards  different  states 
cannot  be  essential  as  regards  different  parts 
of  the  same  state."  The  state  Constitution 
contemplated  a  diversity  of  procedure  In  this 
particular  when  it  provided  in  article  4,  S  14, 
that  "the  General  Assembly  shall  provide 
for  the  establishment  of  special  courts  for 
the  trial  of  misdemeanors  in  cities  and  towns 
where  the  same  may  be  necessary."  Sections 
12  and  13  of  article  1  are  to  be  construed  to- 
gether. State  V.  Crook,  91  N.  C.  540.  When 
article  4,  $  27,  dispensed  with  indictment 
by  a  grand  Jury,  required  by  article  1,  I  12, 
"except  as  hereinafter  allowed"  in  the  trial 
of  cases  before  justices  of  the  peace,  and 
when  article  1,  §  13,  also  dispensed  with  it 
"in  the  trial  of  petty  misdemeanors,"  with- 
out defining  what  such  misdemeanors  were, 
it  left  the  classification  to  the  General  As- 
sembly. Should  the  General  Assembly  clas- 
sify as  a  "petty  misdemeanor"  a  crime  whose 
punishment  Is  clearly  not  of  that  class  of  of- 
fenses, a  serious  point  would  be  presented. 
But  this  was  not  done  in  this  act  The  su- 
perior court  had  no  original  jurisdiction  of 
this  offense,  and  the  motion  to  quash  and  in 
arrest  of  Judgment  should  have  been  sustain- 
ed. 
Reversed. 


(138  N.  C.  410) 
PRESSLY  V.  DOVER  TARN  MILLS. 
(Sapreme  Court  of  North  Carolina.    May  16, 
1905.) 

1.  Master  and  Sebvani^Injttbies  to  Sbbv 
AKT— Appliances. 

A  yam  mill  owner  was  bound  to  supply 
his  workmen  with  such  safe  and  suitable  ap- 
pliances for  their  worlc  as  were  approved  and 
m  general  use. 

[Ed.  Note. — For  cases  in  point,  see  voL  84, 
Cent.  Dig.  Master  and  Servant,  §§171,  178- 
192.] 

2.  Same— Assumption  of  Risk. 

In  an  action  for  injuries  to  a  servant,  an 
instruction  that  if  he  Icnew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  at  the  time 
of  the  injury,  that  the  machine  which  he  was 
repairing  was  not  provided  with  a  belt  shifter, 
and  that  the  belt  was  therefore  liable  to  slip 
from  the  loose  to  the  tight  pulley,  and  plain- 
tiff's act  in  attempting  to  repair  the  machine 
was  so  obviously  dangerous  that  he  knew  he 
was  taking  an  extra  risk,  then  he  assumed 
such  risk,  was  proper. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  §§  574-^300.] 
8.  Same— CoNTRiBUTOBT   Negligence. 

'An  instruction  in  an  action  for  injuries 
to  a  servant  that  if  the  injury  would  not  have 
happened  if  defendant  had  supplied  the  ma- 
chine with  a  belt  shifter,  and  that  was  really 
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the  proximate  cause  of  the  injury,  that  would 
constitute  continuing  negligence,  and  plaintiff 
was  entitled  to  recover,  though  he  might  have 
been  negligent  in  using  the  machine,  was  error, 
plaintiff  not  being  thereby  absolved  from  all 
duty  to  use  reasonable  care  and  prudence. 

4.  Same— HABiiLESS  Ebrob. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, there  was  no  evidence  of  contributory  neg- 
ligence apart  from  the  fact  that  plaintiff  con- 
tinued to  work  after  knowing  of  the  existence 
of  the  defect  in  the  machine  which  caused  the 
injury,  which  question  was  submitted  to  the 
jury  under  the  issue  of  assumed  risk,  an  erron- 
eous Instruction  on  plaintiff's  contributory  neg- 
ligence was  harmless. 

5.  Same— OoNTBiBUTOBT  Negligbitce. 

Where  plaintiff  was  injured  by  the  start- 
ing of  a  machine  while  he  was  repairing  it, 
caused  by  the  absence  of  a  belt  shifter,  and  tes- 
tified that  it  was  not  usual  to  entirely  remove 
the  belt  from  the  pulley  to  make  repairs,  that 
it  was  a  very  troublesome  matter  to  replace  the 
belt  when  entirely  taken  off,  and  sometimes  re- 
quired a  half  hour's  time,  he  was  not  guilty  of 
contributory  negligence  m  failing  to  entirely 
remove  the  belt  from  tlie  machine  before  work- 
ing thereon. 

6.  Same— AssuHFTioR  of  Risk. 

Plaintiff,  a  nonexpert,  was  employed  in 
defendant's  yarn  spinning  room  for  a  short 
time,  when  he  became  a  section  hand,  employed 
in  the  same  room  to  make  minor  repairs  to 
machines  and  look  after  hands.  While  engaged 
in  repairing  a  spinning  frame,  he  was  injured 
by  the  starting  of  the  machine,  caused  by  che 
absence  of  a  belt  shifter,  which  permitted  the 
belt  to  run  from  the  loose  to  the  tight  pulley. 
Plaintiff  had  complained  to  his  overseer  that 
such  shifters  were  needed,  but  they  had  not 
been  furnished.  Held,  that  defendant  did  not 
assume  the  risk  as  a  matter  of  law. 
Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Mecklenburg 
County;  O.  H.  Allen,  Judge. 

Action  by  J.  M.  Pressly  against  the  Dover 
Yarn  Mills.  Prom  a  Judgment  for  plaintiflP, 
defendant  appeals.    Affirmed. 

Action  for  damages  for  negligence,  tried 
before  O.  H.  Allen,  judge,  and  a  Jury,  at 
January  term,  1906,  of  Mecklenburg  supe- 
rior court.  Issues:  (1)  Was  plaintiff  In- 
jured by  the  negligence  of  defendant?  (2) 
Did  plaintiff,  by  his  own  negligence,  con- 
tribute to  bis  own  injury?  (3)  Did  plaintiff 
voluntarily  assume  the  risk?  (4)  As  to  dam- 
ages. 

There  was  evidence  on  the  part  of  the 
plaintiff  tending  to  show  that  at  the  time  of 
the  injury  he  was  the  employ^  of  the  defend- 
ant, working  in  the  spinning  room;  that  bis 
position  was  that  of  section  hand,  and  bis 
duties  were  the  overhauling  and  repairing 
the  spinning  frames,  of  which  there  were 
18  in  the  room;  that  his  wages  were  $1  a 
day,  and  he  worked  in  the  charge  and  un- 
der the  control  of  one  Michael,  who  was  the 
overseer  of  the  spinning  and  carding  room; 
that  while  engaged  in  the  performance  of 
his  duty  his  band  was  seriously  injured  by 
reason  of  a  defective  appliance  which  the 
defendant  had  negligently  furnished,  the  de- 
fect complained  of  being  the  lack  of  a  shifter 
on  the  spinning  frame.  These  frames  were 
some  25  or  30  feet  long,  driven  by  mechanical 
power,  and  the  same  was  applied  at  one  end 


of  the  frame  by  means  of  a  b^t  nmning  on 
a  pulley.  There  were  two  of  these  pulleys 
on  a  rod,  one  tight  and  the  other  loose. 
When  the  belt  was  applied  to  the  tight  pul- 
ley, the  machine  was  put  in  motion  for  its 
work,  and  when  it  was  desired  to  stop  the 
machine  the  belt  was  moved  to  the  loose 
pulley,  in  which  case  the  power  was  with- 
drawn from  the  machine.  These  shifters 
were  a  mechanical  appliance,  a  structural 
part  of  the  machine,  approved  and  In  general 
use,  by  which  this  belt  was  pushed  from  one 
pulley  to  the  other,  and  it  also  would  hold 
the  belt  to  the  pulley  where  it  was  placed. 
On  the  machine  in  question  the  shifter  was 
off.  The  same  appliance  was  wanting  in 
three  other  frames  in  this  room.  The  plain- 
tiff had  discovered  the  absence  of  the  shift- 
ers on  this  machine,  and  called  it  to  the  at- 
tention of  Michael,  the  overseer,  and  told 
him  there  were  some  shifters  needed,  and 
the  overseer  replied  that  they  needed  many 
things  they  didn't  have.  On  the  day  of  the 
injury,  being  informed  by  the  operator  that 
the  machine  was  out  of  fix,  he  got  a  wrench, 
and  was  in  the  act  of  fixing  the  gearing  at 
the  opposite  end  of  the  machine  from  the 
pulleys  where  the  power  was  applied,  and 
while  so  engaged  the  machine  unexpectedly 
started,  and  the  plaintiff  was  injured.  Tbe 
start  was  caused  by  the  belt  shifting  from 
the  loose  to  the  tight  pulley,  and  this  would 
not  have  occurred  if  the  shifter  had  not  been 
lacking.  The  defendant,  in  its  answer,  ad- 
mitted that  there  was  no  shifter  on  the  ma- 
chine, but  denied  the  allegation  of  negli- 
gence, and  also  by  way  of  defense  alleged 
contributory  negligence  and  assumption  of 
risk.    The  defendant  offered  no  testimony. 

The  court  charged  the  Jury,  in  substance, 
on  the  first  issue,  that  It  was  the  duty  of 
defendant  to  furnish  appliances  reasonably 
safe  and  suitable,  such  as  were  approved 
and  in  general  use;  and  if  there  was  de- 
fault In  this  respect,  and  it  was  the  proxi- 
mate cause  of  the  plaintifTs  injury,  they 
would  answer  the  first  issue  "Yes";  other- 
wise they  would  answer  it  **No."  On  the 
issue  of  contributory  negligence  the  Judge 
told  the  jury,  in  substance,  that  if  they 
should  find  from  the  evidence  that  the  in- 
jiu'y  would  not  have  happened  If  the  defend- 
ant had  supplied  the  machine  with  the  shift- 
er, and  that  was  really  the  proximate  cause 
of  the  injury,  this  would  be  a  continuing 
negligence,  and  they  should  answer  the  sec- 
ond issue  **No,"  though  the  plaintiff  may 
have  been  negligent  in  using  the  machine. 
On  the  issue  as  to  the  assumption  of  risk — 
the  third  issue — the  court  charged  the  Jury 
that  if  they  should  find  from  the  evidence 
that  the  plaintiff  knew,  or  by  the  exercise  of 
ordinary  care  he  ought  to  have  known,  at 
the  time  of  the  injury,  that  the  spinning 
frame  which  he  was  repairing  was  not  pro- 
vided with  a  shifter,  and  therefore  the  belt 
was  liable  to  slip  from  the  loose  to  the  tight 
pulley,  and  should  further  find  from  the  evi- 
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dence  that  the  act  of  the  plaintiff  in  so  at- 
tempting to  repair  the  spinning  frame  was 
obviously  so  dangerous  that  in  its  perform- 
ance the  probabilities  of  danger  were  greater 
than  those  of  safety,  as  where  the  machinery 
is  80  grossly  and  clearly  defective  that  the 
plalntiil  knew  he  was  taking  an  extra  risk, 
then  he  assumes  the  risk,  and  cannot,  re- 
cover; and  "if  yon  should  find  that  his  con- 
duet  was  of  that  character  in  continuing  to 
work  there,  and  he  was  working  with  a  ma- 
chine clearly  so  dangerous  that  he  must 
have  known  he  was  taking  an  extra  risk, 
then  you  will  find  that  he  did  assume  the 
risk;  but  if  you  find  it  was  not  of  that  char- 
acter, then  you  will  find  that  he  did  not  as- 
sume the  risk,  and  answer  the  issue  accord- 
ingly/' Under  the  charge  of  the  court  the 
jury  answered  the  first  issue  "Yes,"  and  the 
second  and  third  issues  "No,"  and  awarded 
damages.  There  was  Judgment  on  the  ver- 
dict for  the  plaintiff,  and  the  defendant  ex- 
cepted and  appealed* 

Ohas.  W.  Tillett  and  Shepherd  &  Shepherd, 
for  appellant  Burwell  &  Cansler,  for  ap- 
pellee. 

HOKB,  J.  (after  stating  the  facts).  In 
charging  the  Jury  on  the  first  issue  the  Judge 
below  properly  stated  the  obligation  of  the 
employer  to  supply  his  workmen,  in  plants 
of  this  character,  with  machinery  and  appli- 
ances safe  and  suitable  for  the  work  in  which 
they  are  engaged,  and  such  as  are  approved 
and  in  general  use.  He  charged,  in  sub- 
stance, that  if  there  was  any  negligent  de- 
fault in  thift  respect,  and  this  negligence  was 
the  proximate  cause  of  the  injury,  they 
should  answer  the  first  issue  "Yes."  Witsell 
V.  Railroad,  120  N.  a  657,  27  S.  B.  125; 
Marks  v.  Ck)tton  Mills,  135  N.  G.  287,  47  S. 
E.432. 

The  charge  on  the  third  issue — as  to  as- 
sumption of  risk — is  also  supported  by  well- 
considered  adjudications  of  this  court. 
Slmms  V.  Lindsay,  122  N.  G.  678,  30  S.  B. 
19;  Uoyd  v.  Hanes.  126  N.  G.  359,  35  S.  B. 
Clt  In  Hicks  v.  Gotton  Mills  (at  this  term) 
50  S.  E.  703,  the  court  has  held  that,  while 
the  employd  assumes  all  the  ordinary  risks 
incident  to  liis  employment,  he  does  not  as- 
sume the  risk  of  defective  machinery  and 
appliances  due  to  the  employer's  negligence. 
These  are  usually  considered  as  extraordi- 
nary risks,  which  the  employes  do  not  as- 
sume^ unless  the  defect  attributable  to  the 
employer's  negligence  is  obvious,  and  so  im- 
mediately dangerous  that  no  prudent  man 
would  continue  to  work  on  and  incur  the 
attendant  risks.  This  is,  in  effect,  referring 
the  question  of  assumption  of  risk,  where 
the  injmry  is  caused  by  the  negligent  failure 
of  the  employer  to  furnish  a  safe  and  suit- 
able appliance,  to  the  principles  of  contribu- 
tory negligence;  but  it  is  usually  and  in 
most  cases  desirable  to  submit  this  question 
to  the  Jury  on  a  separate  issue  as  to  as- 
sumption of  risk,  as  was  done  in  this  case. 


When  the  matter  is  for  the  Jury  to  determine 
on  the  evidence,  it  may  be  well  to  submit  this 
question  to  their  consideration  on  the  stand- 
ard of  the  prudent  man  in  terms  as  indi- 
cated above.  The  charge  on  the  third  issue 
substantially  does  this,  and  the  language  used 
is  sanctioned  by  the  authorities.  Coley  v. 
RaUroad,  129  N,  G.  407,  40  S.  E.  195,  57  L. 
R.  ▲.  817;  Marks  v.  Gotton  Mills,  supra. 
There  is  no  error  in  the  charge  of  the  court 
as  to  assumption  of  risk. 

On  the  second  issue — ^that  addressed  to  the 
question  of  contributory  negligence — the 
Judge  charged  the  Jury,  in  substance,  that  if 
they  should  find  from  the  evidence  that  the 
injury  would  not  have  happened  if  the  de- 
fendant had  supplied  the  machine  with  a 
shifter,  and  this  was  the  proximate  cause  of 
the  injury,  this  would  be  continuing  negli- 
gence, and  they  should  answer  the  second  is- 
sue '*No,"  though  the  plaintiff  may  have  been 
negligent  in  the  use  of  the  machine.  As  we 
have  held  in  Hicks  v.  Gotton  Mills,  supra, 
this  is  not  a  correct  proposition  as  to  every 
negligent  failure  on  the  part  of  the  employer 
to  furnish  a  safe  appliance  by  reason  of 
which  the  injury  occurs,  and  is  not  the  law 
in  cases  of  the  character  we  are  now  con- 
sidering. The  employd  is  not  in  such  in- 
stances absolved .  from  all  obligation  to  act 
with  reasonable  care  and  prudence,  and,  if 
there  is  negligence  on  his  part,  concurring  as 
the  proximate  cause  of  the  injury,  the  plain- 
tiff cannot  recover.  The  charge,  therefore, 
on  this  issue,  would  be  reversible  error,  but 
for  the  fact  that  in  the  opinion  of  the  court 
there  is  no  evidence  offered  which  shows  or 
tends  to  show  contributory  negligence,  apart 
from  the  fact  that  the  plaintiff  continued  to 
work  on  after  knowing  of  the  existence  of 
the  defect  which  caused  the  injury.  This 
question,  as  we  have  seen,  was,  under  a 
proper  charge,  submitted  to  the  Jury  on  the 
third  issue,  and  the  defendant  has  had  the 
benefit  of  every  position  which  was  open  to 
him  in  the  charge  of  the  court  addressed  to 
that  issue.  The  only  default  imputed  to  the 
plaintiff,  apart  from  the  fact  that  he  con- 
tinued to  work  on,  was  that  he  failed  to  push 
the  belt  entirely  off  both  pulleys.  But  this, 
we  think,  is  no  such  evidence  of  negligent 
default  that  it  should  be  submitted  to  the 
Jury  as  an  additional  defense.  The  plaintiff 
(who  was  the  only  witness  examined,  except 
as  to  character)  testified  that  it  was  a  very 
troublesome  matter  to  replace  the  belt  when 
it  had  been  taken  entirely  off,  sometimes 
requiring  as  much  as  one-half  hour;  that  he 
had  never  been  told  by  any  one  to  take  it 
entirely  off,  and  it  was  not  usual  to  do  it, 
and  that  he  had  never  seen  the  machine  start 
that  way.  And  we  do  not  think  that  by  any 
reasonable  standard  of  conduct  on  the  evi- 
dence in  this  case  the  plaintiff  was  required 
to  move  the  belt  entirely  from  the  pulley. 
The  only  defense,  therefore^  available  to  the 
defendant  on  the  facts  of  this  case,  after 
its  negligent  default  was  established  by  the 
verdict  on  the  first  issue,  was  the  fact  that 
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the  piaintlfl  had  gone  on  doing  his  work  iu 
the  presence  of  a  known  defect,  and  this, 
as  we  liave  said,  was  submitted  to  the  jury 
under  a  correct  cliarge  on  the  issue  as  to  as- 
sumption of  risk. 

We  are  not  called  on  to  determine  wheth- 
er any  difference  ejlsts  in  principle  between 
the  cases  where  the  defect  complained  of 
was  known  when  the  plaintiff  entered  on  the 
service  and  those  where  the  knowledge  was 
acquired  afterwards.  While  many  of  the 
authorities  draw  such  a  distinction,  there 
seems  to  be  none  in  reason.  But  the  facta 
of  the  present  case  do  not  require  such  deci- 
sion, and  many  of  the  authorities,  therefore, 
relied  upon  by  the  defendant  do  not  apply. 
The  plaintiff  testified  that  he  entered  on  the 
service  of  the  defendant  in  October,  1893, 
and  was  given  a  place  in  the  spinning  room, 
his  duty  being  to  overhaul  the  machinery  or 
spinning  frames.  He  worked  at  that  for  five 
or  six  weeks,  when  he  became  a  section 
hand,  working  in  the  same  room.  Ills  duties 
being  to  overhaul  the  machinery,  repair  it, 
and  look  after  the  hands  in  that  room.  At 
the  time  the  plaintiff  became  a  section  hand 
there  was  evidently  an,  increase  of  authority, 
but  the  occupation  was  at  the  same  place, 
and  very  similar  In  character,  and  there  was 
no  change  in  the  contract  of  service  or  wages 
paid,  so  far  as  the  testimony  now  discloses. 
So  that,  whether  the  knowledg<^  of  the  defect 
came  to  the  plaintiff  before  or  after  he  be- 
came a  section  hand.  It  certainly  came  to 
him  after  he  entered  on  the  service,  and  It 
is  fair  to  consider  the  case  in  that  aspect 

It  is  suggested  that,  if  a  negligent  failure 
to  furnish  a  shifter  Is  declared  to  be  the 
proximate  cause  of  the  injury  on  the  part  of 
the  employer,  by  that  same  token  the  em- 
ployd,  working  on  when  aware  of  the  de- 
fect, is  also  negligent,  and  such  negligence 
should  be  held  to  be  concurrent,  and  to  bold 
otherwise  would  require  the  master  to  take 
more  care  of  the  servant  than  the  Servant 
takes  care  of  itself.  This  position  finds  sup- 
port in  some  of  the  decided  cases,  but  the 
court  does  not  think  it  is  in  accord  with  the 
better  considered  adjudications  on  the  sub- 
ject The  position  bad  its  origin  in  some 
of  the  older  decisions  rendered  when  the 
employment  of  labor  was  much  more  restrict- 
ed, and  the  implements  and  appliances  were 
comparatively  simple,  and  attended  with  lit- 
tle danger.  At  that  time  it  was  considered 
of  little  consequence  what  the  employ^  as- 
sumed, and  as  a  matter  of  fact  he  assumed 
the  risk  of  almost  everything  that  happened 
to  him.  As  business  enterprises,  however, 
were  enlarged  and  extended,  and  machinery 
became  more  complicated,  and  larger  num- 
bers of  men  were  being  employed  in  its  op- 
eration, it  was  found  that  the  position  here 
contended  for  was  not  a  proper  one  by  which 
to  determine  the  relative  rights  and  duties 
of  employer  and  employe  in  ret?ard  to  de- 
fective machinery  and  appliances.     It  was 


based  upon  an  entirely  erroneous  conception 
tliat  there  was  a*  perfect  equality  of  positioo 
between  the  two  to  such  defective  appliances; 
but  nothing  is  further  from  the  fact,  and  tot 
the  reason,  chiefly,  that  the  employer  controls 
the  conditions  in  wliich  the  employes  do  their 
work.  His  duty  to  furnish  machinery  and 
appliances  reasonably  safe  and  suitable,  sudi 
as  are  approved  and  in  general  use,  in  the  ex- 
ercise of  a  reasonable  care,  is  absolute.  As 
a  rule,  he  buys  the  machinery  from  the  man- 
ufacturer or  dealers,  who  are  experts,  and 
can  change  when  he  desires;  he  selects  and 
employs  a  superintendent  and  the  skilled  la- 
bor, and  has  the  time  and  opportunity  to  in- 
form himself  as  to  the  character  of  the  ma- 
chinery he  buys  and  the  hazards  incident  to 
its  use;  and,  accordingly,  the  principle  which 
holds  the  employd  to  an  equality  of  obliga- 
tion and  responsibility  in  the  respect  suggest- 
ed is  unsound  and  unjust,  and  has  been  re- 
jected in  the  more  recent  and  better  consid- 
ered cases.  Beach  on  Cont.  Neg.  |  372; 
Lloyd  V.  Hanes,  supra;  Patterson  v.  Pitts- 
burg, 76  Pa.  389;  Smith  v.  Baker,  Appeal 
Cases  (1891)  325. 

Again,  it  is  urged  Uiat  this  man  was  in- 
jured  in  repairing  the  machine^  and  in  that 
aspect  must  be  considered  to  have  assumed 
the  risk.  In  support  of  this  position  we  are 
referred  to  the  case  of  Spinning  Go.  t. 
Achord,  84  Qa.  14,  10  S.  E.  449,  6  L.  R.  A. 
190.  In  that  case  the  plaintiff  was  stated 
to  be  a  skilled  machinist  and  cari>enter,  who 
had  put  up  machinery,  knew  all  about  its 
conditions  and  defects,  called  attention  to  the 
lack  of  certain  appliances  whicl^  threatened 
its  safety,  and  remonstrated  about  its  con- 
dition in  this  respect  The  machinery  liav- 
ing  gotten  out  of  order,  the  plaintiff  was  sent 
to  repair  the  defect,  and  was  injured  while 
so  engaged.  The  injury  was  caused  in  part 
by  the  very  defect  he  was  called  on  to  re- 
pair, and  it  might  well  be  determined  that 
it  was  one  of  the  ordinary  risks  in  the  'work 
he  had  undertaken  to  perform.  But  no  such 
facts  existed  in  the  case  we  are  now  consid- 
ering. The  plaintiff  was  no  skilled  machin- 
ist, but  an  ordinary  hand,  working  at  $1  per 
day  under  an  overseer  in  the  same  room  (a 
sort  of  machinist  he  called  himself  in  one 
place).  His  duty  seems  to  have  been  to 
tighten  bolts  and  adjust  tjie  gearing,  as 
might  be  required  from  the  ordinary  wear  of 
its  work.  "As  good  as  the  average  man  en- 
gaged in  such  work,"  he  says  of  himself. 
He  was  not  endeavoring  to  repair  the  defect 
which  caused  the  injury  at  all.  This  was  be- 
yond his  skill,  and  not  within  the  line  of  his 
duty.  He  had  notified  the  employer,  or  its 
representative,  that  four  shifters  were  want- 
ing, and  the  same  had  not  been  supplied,  and 
he  was  unable  to  make  or  supply  them  him- 
self. This  was  done,  it  seems,  not  so  much 
because  he  anticipated  injury  as  because  he 
was  overlooking  the  machine,  and  consider- 
ed It  his  duty  to  inform  the  employer  of  ex- 
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isting  conditions.  His  duty  called  on  him  to 
work  day  by  day  In  the  presence  of  this  de- 
fect, and  subject  to  its  consequences,  and 
which  the  Jury,  on  the  first  issue,  and  under 
proper  instructions,  have  found  to  be  an  tip- 
pliance  wMcb  the  employer  negligently  fail- 
ed to  furnish,  and  which  was  the  proximate 
cause  of  his  injury.  While  engaged  in  his 
duties  in  adjusting  some  gearing  at  the  end 
of  the  machine  opposite  the  point  where  the 
power  was  applied,  and  by  reason  of  the  ab- 
sence of  the  shifter,  the  belt  was  in  some 
way  shifted  from  the  loose  to  the  tight  pul- 
ley, aud  he  was  injured.  The  Jury  have, 
by  their  verdict,  declared  that  the  defend- 
ant was  negligent  in  failing  to  provide  the 
proper  appliance,  and  such  negligence  was 
tbe  proximate  cause  of  the  injury,  and  that 
the  plaintiff  did  not  assume  the  risk.  There 
was  no  evidence  of  contributory  negligence 
imputable  to  the  plaintiff,  except  what  might 
exist  from  working  on  in  the  presence  of  an 
observed  danger,  and  this  the  Jury  have  de- 
tennined  against  the  defendant  on  the  issue 
as  to  assumption  of  risk.  The  court  is  there- 
fore of  opinion  that  there  is  no  error  in  the 
record,  and  the  Judgment  below  is  affirmed. 
Affirmed. 

CLARK,  G.  J.  (concurring).  The  doctrine 
of  "a8sumptl<m  of  risk'*  is  of  comparatively 
recent  origin,  and  when  first  introduced  tbe 
decisions  of  the  courts  were  far  from  uni- 
form, and  in  some  cases  illogical.  With  full- 
er discussion  and  clearer  analysis,  the  doctrine 
has  been  repudiated  that  mere  knowledge 
on  the  part  of  the  servant  of  defective  ap- 
pliances, when  taking  employment  or  arter^ 
wards,  is  an  assumption  of  risk  which  re- 
lieves the  employer  of  the  duty  of  furnish- 
ing reasonably  safe  appliances  and  a  rea- 
sonably safe  place  in  which  to  work.  That 
mle  ignored  the  fact  that  the  employ^  was 
not  on  equal  terms  with  the  employer.  It 
*  ignored  the  duty  of  the  state  to  protect  the 
welfare  of  a  deserving  and  meritorious  class 
of  its  citizens,  who  should  not  be  exposed  to 
unnecessary  risks  in  the  search  for  bread, 
and  cynically  made  the  necessities  of  the 
laborer  condone  and  pardon  the  neglect  of 
duty  on  tbe  part  of  the  employer. 

There  has  been  at  times  a  confusion  of 
ideas  as  to  assumption  of  risks  in  not  dis- 
criminating between  "risks  necessarily  in- 
cident to  the  employment,*'  which  is  all  the 
laborer  can  be  Justly  held  to  assume,  and 
*^8ks  not  so  incident,  but  arising  from  tlie 
circumstance  that  the  danger  was  a  known 
one — as  a  defective  machine  <»  an  unsafe 
place."  Railroad  v.  Keller  (Tex.  Civ.  App.) 
76  S.  W.  802.  This  last  the  employ^  does 
not  assume.  To  so  hold  was  simply  to  main- 
tain that  the  master  was  liable  for  negli- 
gence for  failure  to  furnish  safe  appliances 
and  a  safe  working  place  so  long  as  he  had 
no  employes  to  be  injured,  but  so  soon  as  he 
obtained  employes  that  fact  removed  bis  lia- 
bility, as  they  assumed  the  consequences  of 


his  negligence.  All  that  the  courts  can  Just- 
ly hold  is  that  when  the  defect  in  tbe  ma- 
chinery is  so  patent  that  it  is  reckless  dis- 
regard of  danger  to  take  employment,  then 
the  employe  is  recklessly  negligent  But  in 
such  case  his  recklessness  is  contributory 
negligence,  not  assumption  of  risk.  Hence, 
in  Rlttenhouse  v.  Railroad,  120  N.  O.  546.  2C 
S.  K.  922,  this  court  properly  said,  ••Reckless 
assumption  of  risk  has  always  been  taken 
in  our  courts  as  embraced  in  the  issue  of 
contributory  negligence;"  citing  cases.  This 
proposition  is  stated  by  Labatt,  Master  & 
Servant,  §§  2,  8,  in  somewhat  different  terms, 
but  to  the  same  effect  Section  2:  "Risks 
resulting  from  the  master's  negligence  are 
not  assumed  by  the  servant'*  Section  3: 
''Risks  not  resulting  from  the  master's  neg- 
ligence are  assumed  by  the  servant*'  These 
last  are  necessarily  the  ordinary  risks  of  the 
particular  employment  when  furnished  with 
reasonably  safe  appliancea  and  a  reasonably 
safe  working  place.  "Assumption  of  risk" 
means  that  an  employd  takes  upon  himself 
the  ordinary  risks  necessarily  incident  to  any 
business,  however  dangerous  or  hazardous, 
upon  which  he  enters.  "Volenti  non  fit  in- 
juria." As  pithily  stated  by  Reade,  J.,  tn 
Grutchfleld  v.  Railroad,  76  N.  C.  820,  the  em- 
ployd  assumes  the  risk  of  injury  "from  ac^ 
cidents,  but  not  that  resulting  from  negli- 
gence of  the  employer."  The  employ^  does 
not  assume  any  risks  which  are  added  to  the 
operation  of  such  business  by  the  neglect  of 
the  employer  to  furnish  suitable  and  proper 
appliances,  though  the  employ^  may  know, 
when  he  accepts  employment  that  such  ap- 
pliances are  lacking.  If  he  did,  the  maxim 
would  read,  "Scienti  non  fit  injuria,"  which 
is  not  law.  The  difference  between  "scienti" 
and  "volenti"  has  been  recently  and  fully 
discussed.  Lloyd  v.  Hanes,  126  N.  C.  859, 
35  S.  B.  611.  Assumption  of  risk,  as  appears 
from  that  case  and  in  tbe  English  cases 
therein  cited,  extends  beyond  the  above  lim- 
its only  to  the  case  where  a  particular  ma- 
chine has  become  defective,  of  which  the 
employ 6  has  knowledge  and  the  employer 
has  not  In  such  cases,  if  the  employ^  works 
on,  he  assumes  the  extra  risk;  but  if  he  re- 
ports the  defect,  and  is  told  to  keep  on,  and 
does  so  for  fear  of  losing  employment,  there 
is  no  voluntary  assumption  of  risk,  and  the 
liability  for  injury  caused  thereby  is  on  the 
employer.  It  was  so  held  In  the  leading 
English  case.  Yarmouth  v.  Prance,  19  Q.  B. 
D.  660,  cited  in  Lloyd  v.  Hanes,  supra.  In 
Grutchfleld  v.  Railroad,  78  N.  C.  300,  Bynum, 
J.,  says:  "The  farthest  the  courts  have  ever 
gone  in  such  case  is  this:  If  the  servant  re- 
mains in  the  master's  employ  with  knowl- 
edge of  defects  In  machinery  he  is  obliged 
to  deal  within  the  course  of  his  regular  em- 
ployment, he  assumes  the  risks  attendant 
upon  the  use  of  the  machinery,  unless  he 
has  notified  the  employer  of  the  defects" — 
evidently  meaning  defects  that  have  come 
to  light  during  the  employe's  operation  of 
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the  machine,  for,  of  course,  he  need  not  no- 
tify the  employer  of  the  absence  of  suitable 
and  proper  appliances  when  their  absence 
is  or  should  be  already  well  known  to  the 
employer,  and  he  is  chargeable  with  negli- 
gence for  not  having  supplied  them.  Judge 
Caldwell,  than  whom  no  abler  judge  has  sat 
ui)on  the  United  States  Circuit  bench,  says 
in  a  recent  opinion:  "Dangers  which  need- 
lessly imperil  human  life,  and  which  can  be 
remedied  at  little  cost,  are  not  dangers  nec- 
essarily incident  to  the  operation  of  a  rail- 
road, but  are  dangers  which  it  is  the  duty  of 
the  company  to  remove.  The  necessities  of 
laboring  men  are  often  very  great  The  ne- 
cessity of  providing  food  for  themselves  and 
families  may  drive  them  to  accept  employ- 
ment at  the  peril  of  their  lives.  But  the  em- 
ployer does  not  obtain  a  license  to  kill  bis 
employes  with  impunity  by  proclaiming  big 
purpose  to  subject  them  to  unnecessary  and 
needless  perils — ^to  perils  that  a  reasonably 
prudent  man,  having  a  due  regard  for  human 
life,  would  remove.  Ck)mmon  humanity  de- 
mands this.  Moreover,  the  state  has  an  in- 
terest in  the  lives  of  her  citizens,  and  will 
not  permit  an  employer  needlessly  to  im- 
peril the  lives  of  employes.  The  very  high- 
est consideration  of  public  policy  demands 
an  enforcement  of  this  rule.  And  the  peril 
is  unnecessary  and  needless  where,  as  In  this 
case,  it  can  be  removed  at  a  slight  expense. 
Notice  (to  employ^)  of  the  unnecessary  peril 
in  such  case  goes  for  nothing.  As  long  as 
the  needless  peril  Is  maintained,  the  em- 
ployer is  guilty  of  culpable  negligence;  and 
when,  by  reason  of  such  needless  peril,  an 
employd  is  killed,  the  law  presumes  he  was 
exercising  due  care  to  escape  the  peril,  and 
the  employer  Is  responsible  for  his  death 
unless  be  can  prove  affirmatively  that  the 
employ^  was  guilty  of  negligence.  In  such 
case  the  death  of  the  employ^  testifies  that 
he  was  in  the  faithful  discharge  of  his  duty 
and  in  the  exercise  of  due  care,  and  that  his 
death  Is  the  result  of  the  needless  peril  to 
which  he  was  subjected."  Upon  this  deci- 
sion a  very  learned  law  writer,  the  author 
of  Thompson  on  Corporations,  says:  "It  is 
hard,  very  hard,  to  understand  how  humane 
Judges  can  balance  the  question  of  a  slight, 
very  slight,  expense  to  the  railroad  company 
against  the  mangling  and  death  of  meritori- 
ous laboring  men,  the  tears  and  agony  of 
their  widows,  and  the  beggaring  of  their  or- 
phaned children."  What  these  eminent 
judges  have  said  as  to  injuries  causing  death 
should  apply  equally  when  maiming,  dis- 
abling, and  pain  are  the  result  of  the  em- 
ployer's failure  to  furnish  safe  appliances. 
Indeed,  the  public  conscience  has  caused  the 
enactment  of  the  statute  here  and  in  many 
other  states,  which,  while  repealing  the  "fel- 
low servant"  doctrine  as  to  railroad  em- 
ployes, incidentally  forbids  "assumption  of 
risk"  as  to  defective  appliances  and  ways 
when  railroads  are  the  employers.  Coley  v. 
Railroad.  128  N.  0.  584,  39  S.  B.  43;  Id., 
129  N.  a  407,   40  a   E.   195,   57   U   R.   A. 


817.  This  last  was  really  unnecessary,  for 
no  employ^  assumes  such  risks  unless  by 
such  reckless  disregard  of  them  as  amounts 
to  contributory  negligence.  Greenlee  v.  R. 
Co.,  122  N.  C.  978,  30  S.  B.  115,  41  L.  R. 
A.  399,  65  Am.  St  Rep.  734;  Troxler  v. 
R.  Co.,  124  N.  C.  191,  32  S.  B.  550,  44  L. 
R.  A.  313,  70  Am.  St.  Rep.  580.  The  state 
cannot  afford  to  be  unjust  to  its  laboring  ele- 
ment. Public  policy,  recognizing  that  the 
employes  are  not  on  equal  ground  with  the 
employers  in  large  establishments  using  pow- 
erful machinery,  driven  by  steam  or  other 
power,  and  revolving  at  high  speed,  requires 
that  such  employers  shall  furnish  Its  oper- 
atives safe  machines  and  a  safe  place  in 
which  to  work.  The  test  of  safety  is  the 
use  of  approved  appliances  in  general  use. 
Witsell  V.  Railroad,  120  N.  C.  557,  27  S.  E. 
125.  Failure  In  this,  or  furnishing  such  ma- 
chines in  defective  condition.  Is  actionable 
negligence.  The  employ^  "assumes  the  risk" 
of  such  business  when  furnished  such  appli- 
ances and  a  safe  place  in  which  to  work.  He 
assumes  nothing  more.  Lloyd  r.  Hanes,  126 
N.  C.  359,  35  S.  B.  611. 

No  one  would  look  to  the  House  of  Lords 
In  England  for  a  decision  that  Is  biased  either 
in  favor  of  labor  or  against  capital.  In 
that  court,  as  elsewhere,  the  earlier  deci- 
sions somewhat  confuse  the  doctrine  of  the 
laborer's  assumption  of  the  ordinary  risks  of 
the  employment  with  the  totally  different 
doctrine  of  his  assumption  of  risk  from  the 
employer's  known  negligence  In  not  having 
furnished  safe  appliances.  But  the  court 
''righted  itself,"  as  this  court  and  others 
have  done  on  fuller  discussion  and  considera- 
tion, and  has  placed  the  responsibility  for 
defective  appliances  upon  the  employer  who 
could  have  done  his  duty  by  the  employ^ 
but  did  not  In  several  cases  In  that  high 
tribunal  already  quoted  by  us  with  approval 
in  Lloyd  v.  Hanes,  126  N.  C.  863,  35  S.  B. 
611,  it  is  said  that  "Volenti  non  fit  Injuria" 
is  not  to  be  .read  "Scienti  non  fit  injuria," 
for  that  knowledge  of  a  defective  appliance 
by  a  needy  employ^  seeking  bread  to  main- 
tain himself  and  family  is  not  to  be  tortured 
into  a  voluntary  and  free  release  of  the  em- 
ployer from  liability  for  his  negligence  and 
the  assumption  of  that  liability  by  the  em- 
ploy&  The  law  is  not  fossilized.  It  is  a 
growth.  It  grows  more  just  with  the  grow- 
ing humanity  of  the  age,  and  broadens  "with 
the  process  of  the  suns."  The  doctrine  of 
Crutchfleld's  Case  and  two  or  three  like 
cases  decided  not  long  after  it  and  before 
the  subject  was  fully  discussed  and  viewed 
in  all  its  bearings,  has  been  long  quietly 
ignored  by  this  court  in  all  the  more  recent 
cases  and  practically  overruled.  It  has  been 
resurrected  and  used  only  in  the  decision 
rendered  in  favor  of  the  American  Tobacco 
Company  In  Ausley's  Case,  130  N.  O.  84.  40 
S.  E.  819,  by  a  bare  majority  of  the  court, 
and  contrary  to  all  tlie  more  recent  deci- 
sions, and  it  may  be  noted  that  Ausley's 
Case  has  not  been  since  cited  with  approval 
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in  any  Instance.  The  iinlfonn  rulings  of  this 
court  In  the  later  cases  for  many  years  haye 
been  to  the  contrary. 

Conld  there  be  greater  mockery  than  to  a** 
sert  that  the  employer  Is  culpably  negli- 
gent and  pectmiarlly  liable  if  dangerous  and 
defective  appliances  are  furnished,  and  then 
to  liold  that,  if  the  laborer  is  mangled  or 
killed,  there  is  no  liability,  because  by  ac^ 
c^ng  employment  the  laborer  had  released 
the  employer  from  liability?  Labor  is  the 
basis  of  civilization.  Let  it  withhold  its 
band,  and  the  forests  return  and  grass  grows 
In  the  silent  streets.  We  are  told  in  that 
eicellent  little  work  by  some  of  the  leading 
lawyers  of  England,  'The  Century  of  Law 
Beform,"  which  every  lawyer  should  read, 
that  not  so  long  since,  in  England,  labor 
unions  were  indictable  as  conspiracies,  and 
the  wages  of  labor  were  fixed  by  officers 
apiM^ted  by  capital,  and  it  was  indictable 
for  t  laborer  to  ask  or  receive  more.  There 
was  no  requirement  that  employers  should 
furnish  safe  appliances,  no  limitations  as  to 
honrs  of  labor,  no  age  limit.  With  the  era 
of  more  Just  legislation  in  both  this  country 
and  England  and  elsewhere  shortening  the 
hours  of  labor,  forbidding  child  labor,  re- 
qoiring  sanitary  provisions  and  safe  appli- 
ances, labor  has  been  encouraged,  and  the 
progress  of  the  world  in  a  few  years  has 
more  than  equaled  that  of  all  the  centuries 
that  are  dead.  Justice  to  the  laborer  has 
been  to  the  profit  of  the  employer.  The 
courts  should  not  be  less  just  than  the  laws. 

BROWN,  J.  (dissenting).  I  cannot  con- 
cnr  in  the  judgment  or  opinion  in  this  case. 
The  facts  are  few  and  simple;  and  are  all 
taken  from  plalntliTs  evidence,  who,  with 
the  exception  of  two  character  witnesses, 
was  the  only  witness  examined.  PlaintifP 
was  employed  by  the  defendant  as  a  skilled 
machinist.  He  was  first  employed  as  an 
orerhauler  and  cleaner  of  machinery,  and 
waa  then  promoted  to  sectionman.  As  over- 
haoler  he  cleaned  spinning  frames  and  put 
sphidles  on  them.  As  sectionman  he  had 
charge  of  18  spinning  fmmes,  and  it  was 
hia  duty  to  repahr  them,  and  to  oversee  and 
look  after  the  hands.  While  he  was  an  over- 
hauler  and  cleaner  he  discovered  that  four 
of  these  machines  lacked  a  shifter.  A  spin- 
ning frame  is  about  26  feet  long,  and  is  op- 
erated Ijj  a  shaft  running  through  it  On 
one  end  of  this  shaft  are  two  pulleys,  close 
to  each  other,  and  of  the  same  size.  The 
one  nearest  the  spinning  frame  is  tight  on 
the  shaft,  and  when  the  belt  is  placed  on  it 
the  spinning  frame  is  put  to  work.  The 
other  pulley  is  loose,  and  when  the  belt  is 
shifted  from  the  tight  pulley  to  it  the  ma- 
chine is  stopped,  and  the  belt  revolves  the 
loose  pulley  around  the  shaft  without  turn- 
ing the  shaft  The  plaintifP  testifies  that  a 
shifter  is  for  the  purpose  of  shifting  the 
belt  from  the  tight  to  the  loose  pulley  and 
pnsbing  it  back  to  the  tight  pulley  again. 
It  is  used  for  the  purpose  of  starting  and 


stopping  the  spinning  frame,  and  prevents 
the  belt  from  slipping  back  to  the  tight  pul- 
ley and  giving  the  machine  a  sudden  start. 
In  the  absence  of  the  shifter,  the  belt  can 
be  pushed  from  the  tight  to  the  loose  pulley, 
and  vice  versa,  *'by  using  the  hand,  or  a 
bobbin,  or  something  to  push  the  belt  off." 
The  travis  gear  is  a  part  of  the  spinning 
frame,  and  is  on  the  opposite  end  from  the 
two  pulleys.  While  plaintiff  was  overhauler 
he  called  the  superintendent's  attention  to 
the  absence  of  shifters  on  four  of  the  ma- 
chines in  his  care.  The  superintendent  did 
not  promise  to  furnish  the  machines  with 
shifters.  On  December  23,  1903,  the  plain- 
tiff was  called  upon  by  an  operative  to  re- 
pair a  spinning  frame.  Upon  examination 
he  found  the  travis  gear  out  of  order.  He 
stopped  the  machine  by  taking  a  bobbin  and 
transferring  the  belt  to  the  loose  pulley. 
By  some  unknown  means  the  belt  got  back 
on  the  tight  pulley  while  plaintiff  was  at 
work  on  the  spinning  frame,  and  started  it 
going,  and  cut  off  plaintiirs  thumb.  At  the 
conclusion  of  the  evidence  defendant  moved 
to  nonsuit  I  think  the  motion  should  have 
been  granted,  for  these  reasons:  (1)  Because 
there  is  no  evidence  of  negligence;  (2)  be- 
cause the  plaintiff  was  guilty  of  negligence 
which  caused  his  injury;  (3)  because  plain- 
tiff assumed  the  risk. 

1.  The  very  foundation  of  the  doctrine  of 
negligence,  in  its  relation  to  the  injurer  and 
injured,  is  duty.  What  duty  one  owes  to  the 
other  is  to  be  determined  by  their  relations 
to  each  other.  The  duty  the  defendant 
owed  to  an  operative  operating  the  spinning ' 
frame  differs  nmterially  from. that  which  it 
owed  to  a  skilled  mechanic,  who  fully  under- 
stands the  construction  of  the  machine  and 
knows  its  defects,  while  engaged  in  repairing 
it  The  operative  has  a  right  to  rely  upon 
the  diligence  and  care  of  the  master  in  fur- 
nishing a  safe  machine  to  work  and  a  safe 
place  to  operate  it  in,  but  the  master  is  not, 
and  never  has  been,  declared  to  be  an  insur- 
er of  the  lives  or  limbs  of  his  employ^,  al- 
though the  law  holds  him  to  a  high  degree  of 
care  in  the  discharge  of  his  duty.  If  an  op- 
erative working  the  spinning  frame  had 
been  injured,  by  reason  of  the  absence  of  the 
shifter,  in  shifting  the  belt  and  stopping  or 
starting  the  machine,  I  should  say  he  would 
be  entitled  to  recover,  unless  his  own  care- 
lessness at  the  time  directly  caused  his  in- 
jury. I  gather  clearly  from  the  plaintiff*s 
evidence  that  the  shifter  was  a  most  con- 
venient attachment  and  used  for  the  sole 
purpose  of  transferring  the  belt  from  one 
pulley  to  the  other.  While  its  construction 
was  such  that  it  would  necessarily  hold  the 
belt  on  the  pulley  to  which  it  had  shifted  it 
it  was  not  designed  or  intended  as  a  protec- 
tion to  the  operator  of  the  spinning  frame. 
It  was  not  primarily  a  safety  device.  I  am 
sure  it  was  never  thought  of  as  a  necessary 
or  reasonable  protection  to  a  machinist  en» 
gaged  in  repairing  the  spinning  frame,  and 
that  this  plaintiff,  nor  any  other  machinist 
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ever  so  regarded  it  It  was  used  for  starting 
and  stopping  the  machine.  The  plaintiff  was 
not  injured  while  transferring  the  belt  for 
this  purpose.  So  far  as  the  evidence  dis- 
closes, it  is  perfectly  safe  to  transfer  the  belt 
with  the  hand  or  a  bobbin,  but  not  so  con- 
venient, and  according  to  the  plaintiff  it  is 
the  only  time  he  ever  knew  the  belt  to  slip. 
The  negligence  of  the  defendant  is  to  be  de- 
termined by  this  rule:  Could  the  defendant, 
by  the  exercise  of  great  diligence  and  care, 
have  reasonably  foreseen  that  this  skilled 
mechanic  would  have  been  Injured  while  re- 
pairing that  spinning  frame,  because  of  the 
absence  of  a  shifter?  The  plahitlff,  a  skilled 
mechanic,  who  says  he  understood  the  ma- 
chine and  his  trade  as  well  as  the  average 
machinist,  could  not  foresee  it  How,  then, 
could  the  master  foresee  it?  It  may  have 
been  negligence  of  his  duty  to  operatives  up- 
on the  part  of  the  superintendent  not  to  get 
the  shifters  and  have  plaintiff  put  them  on, 
but  could  any  reasonable  person  foresee  that 
the  absence  of  the  shifter  might  cause  this 
particular  Injury,  not  to  an  operative,  but  to 
a  skilled  machinist,  who  knew  of  the  defect, 
and  how  to  render  It  harmless,  while  repair- 
ing the  machine?  The  plaintiff  says  he 
worked  in  the  defendant's  mill  over  10  weeks 
before  he  was  hurt  All  that  time  he  knew 
the  four  spinning  frames  had  no  shifters. 
He  says  he  was  called  "to  repair  these  four 
particular  frames  every  day/'  and  again 
says,  "op  an  average  every  other  day.*'  On 
these  occasions  he  pushed  the  belt  on  and  off 
with  his  hand.  He  states  that  at  all  times 
when  he  repaired  these  four  machines,  he 
would  take  his  hand  or  a  bobbin  and  push 
the  belt  over  on  the  loose  pulley  while  he 
was  working  on  the  machine.  "Did  the  belt 
ever  slip  from  the  loose  to  the  tight  pulley 
while  you  were  working  on  these  machines?" 
he  was  asked.  He  answered,  "No,  sir." 
••Did  you  ever  see  it  happen?*  •*No,  sir.  I 
knew  the  shifter  was  off  when  I  went  to  re- 
pair this  spinning  frame  [on  October  23d, 
when  he  was  hurt],  but  I  did  not  think  about 
it  at  the  time.**  "Suppose  you  had  thought 
about  It,  would  you  have  been  afraid  to  work 
on  it?**  "No,  sir.*'  "Why?*  "Because  I 
had  never  seen  one  start  up  like  that" 
Plaintiff  further  states  that  he  could  have 
easily  thrown  the  belt  off  both  pulleys,  and 
thereby  prevented  all  possible  Injury.  "I 
never  had  thrown  the  belt  off  the  two  pul- 
leys before  going  to  work  on  the  frame  ex- 
cept when  I  was  an  overhauler,  and  did  It 
then  to  keep  from  wearing  the  bushing  off.*' 
"And  you  never  had  an  accident  before?" 
"No,  sir."  I  am  at  a  loss  to  find  any  logical 
theory  upon  which  it  can  be  held  that  the 
defendant  owed  to  the  machinist  repairer 
any  duty  to  furnish  a  shifter  for  this  ma- 
chine. Why  did  plaintiff  notify  the  superin- 
tendent of  the  absence  of  shifters?  For  the 
reason  that  he  was  charged  with  the  duty  of 
keeping  these  machines  In  perfect  repair. 
Plaintiff  made  the  report  In  the  line  of  bis 
duty,  and  for  the  convenience  of  the  opera- 


tlves,  not  for  his  own  safety.  He  admits 
that  he  knew  how  to  stop  the  machine  with- 
out a  shifter,  and  that  by  the  easy,  simple, 
and  obvious  method  of  pushing  the  belt  off 
both  pulleys  he  states  he  could  not  possibly 
be  hurt  while  repairing  it  So  I  think  the 
conclusion  is  irresistible  that.  Inasmuch  as 
plaintiff  was  a  repairer  and  not  an  operator, 
and  knew  a  perfectly  safe,  easy,  and  obvi- 
ous method  of  rendering  tlie  macliine  entire- 
ly harmless  without  a  shifter,  while  engaged 
in  the  work  of  repairing  It,  the  defendant 
owed  him  no  duty  to  put  a  shifter  on  the 
spinning  frame,  although  the  defendant  may 
have  owed  such  duty  to  one  regularly  enga- 
ged In  operating  the  machine.  What  may 
have  been  negligence  to  one  employd  is  not 
necessarily  so  to  another  employ^.  Conse- 
quently I  am  of  opinion  that  there  is  no  evi- 
dence of  actionable  negligence  so  far  as  this 
plaintiff  is  concerned. 

2.  Assuming  the  defendant  was  negligent 
the  plaintiff  was  guilty  of  contributory  negli- 
gence. There  are  two  facts  necessary  to  con- 
stitute contributory  negligence:  (a)  A  negli- 
gent act  upon  the  part  of  the  injured;  (h) 
such  negligent  act  must  be  the  proximate, 
nearest,  most  immediate  cause  of  the  Injury. 
The  plaintiff  admits  that  he  was  guilty  of  a 
negligent  act  He  is  a  skilled  machinist,  and 
knew  the  construction  of  the  machine,  and 
the  use  and  effect  of  shifters.  He  knew  a 
perfectly  safe  and  easy  method  of  repairing 
the  machine  without  running  the  slightest 
risk  from  the  absence  of  a  shifter.  He  knew 
that  the  shifter  was  off,  and  as  a  skilled  ma- 
chinist he  knew  every  possibly  consequence 
that  might  follow.  What  was  his  duty  un- 
der the  circumstances  to  his  master?  Plain- 
ly, to  use  the  safe  method.  He  was  careless 
and  negligent  in  not  doing  so.  Where  there 
is  a  perfectly  safe  method  of  doing  a  thing 
and  another  which  is  not  so  safe,  It  is  the 
duty  of  the  servant  to  the  master,  as  well 
as  to  himself,  to  take  the  safe  method.  If 
he  fails  to  do  so,  and  Is  injured,  he  cannot 
recover.  Labatt  on  Master  &  Servant  §S 
391,  3d2.  The  fact  that  plaintiff  says  he  for- 
got to  do  it  and  did  not  think  of  it  does 
not  absolve  him  from  negligence.  It  is  the 
very  essence  of  negligence  to  forget  to  per- 
form a  duty  which  the  law  imposes.  If 
plaintiff  bad  been  ignorant  of  the  absence  of 
the  shifter,  or  ignorant  of  its  uses  and  pur- 
poses, this  would  not  apply.  Notwithstand- 
ing the  master's  negligence  In  not  remedying 
the  defect  in  a  machine,  If  the  defect  is 
known  to  the  servant  and  the  latter  can,  by 
the  exercise  of  ordinary  care  and  prudence, 
save  himself  from  injury,  It  is  his  duty  to  do 
it  If  he  fails  to  do  it  he  is  guilty  of  contrib- 
utory  negligence.  This  doctrine  Is  applied 
every  day  to  railway  accidents,  and  it  is  ap- 
plicable to  the  relhtlon  of  master  and  serv- 
ant Where  the  servant  is  employed  upon 
work  concerning  which  he  has  equal  knowl- 
edge with  the  master,  and  the  latter  Is  neg]i> 
gent  in  his  duty  to  the  servant,  and  the  serv- 
ant is  injured,  he  cannot  recover  tf  he  him- 
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flelf  bas  been  guilty  of  negligence,  and  conld 
by  reasonable  care  have  avoided  the  injnry. 
Wood  on  Master  &  Servant,  §  328.  "The 
servant  is  himself  bound  to  exercise  proper 
care,  and  cannot  claim  indemnity  from  the 
master  for  an  injury  resulting  to  him  which 
mlgbt*have  been  prevented  if  he  had  himself 
been  reasonably  diligent,"  Wood  on  Master 
&  Servant,  supra.  It  is  useless  to  cite  more 
authority  for  this.  The  author  is  sustained 
by  all  other  text-writers  and  adjudications 
witb  which  I  am  acquainted^  and  cites  many 
autborities  in  his  support.  See,  also,  Crutch- 
field's  Case,  78  N.  C.  300.  The  doctrine  is 
founded  upon  the  broad  and  reasonable  prin- 
ciple that,  notwithstanding  another's  negli- 
gence, if  the  injured  person  has  the  oppor- 
tunity by  the  exercise  of  ordinary  prudence 
to  avoid  injury  from  It  and  he  falls  to  do  so, 
be  is  himself  guilty  of  negligence  which  is 
contributory,  because  it  is  the  proximate 
cause.  This  is  the  foundation  of  the  so-call- 
ed doctrine  of  the  *iast  clear  chance,"  as  first 
declared  in  Davies  v.  Mann,  10  M.  &  W.  546. 
All  persons  are  expected  to  exercise  ordl- 
BAry  care  and  prudence  in  their  dealings 
'With  their  fellows;  consequently  he  who  has 
the  last  clear  chance  to  avoid  and  prevent  an 
injury,  and  does  not  exercise  reasonable  care 
and  prudence  to  do  so,  is  himself  responsible 
for  it,  for  his  negligence  is  the  immediate  or 
nearest  cause.  As  is  well  said  by  Shepherd, 
C.  J,  in  Smith  v.  R.  R.,  114  N.  C.  728,  19  a 
K.  863,  923,  25  L.  R.  A.  287,  the  principle  of 
Davies  v.  Mann  simply  furnishes  a  means  of 
determining  whether  plalntifTs  negligence  is 
a  remote  or  proximate  cause  of  the  ii^lury. 
This  suggestion  of  Judge  Shepherd*s  is  com- 
mented on  with  approval  by  the  annotator  to 
L.  R.  A.,  vol.  55,  p.  419,  The  plaintiff  had 
the  last  opportunity  to  render  his  master's 
negligence  absolutely  harmless.  Had  he  ex- 
ercised ordinary  care,  and  used  the  knowl- 
edge he  possessed,  he  would  .have  pushed  the 
belt  off  both  pulleys.  It  was  a  simple,  easy 
method  of  obviating  the  danger  from  the 
need  of  a  shifter,  so  far  as  plaintiff  was  con- 
cerned, and  he  knew  it  A  prudent  mechan- 
ic exercising  -his  wits  would  thus  have  en- 
tirely disconnected  the  machine  from  the 
motive  power  of  the  mill.  Then  he  would 
have  been  absolutely  safe.  But  he  forgot  It; 
did  not  think  of  it  The  plaintiff  had  the 
last  clear  chance  to  avoid  the  injury  by  ex- 
ercising ordinary  care.  He  failed  to  do  it  It 
is  negligence,  and  the  proximate  cause  of  the 
injury.  If  he  had  done  what  he  should  have 
done  under  the  circumstances,  the  injury 
could  not  have  been  Inflicted. 

There  was  something  said  in  the  argument 
of  this  case  about  the  failure  to  supply  the 
Bhifter  being  ''continuing  negligence,"  and 
barring  the  defense  of  contributory  negli- 
gence. The  answer  to  this  is  very  fully  and 
clearly  stated  by  Mr.  Justice  Hoke  in  Hicks 
V.  Mfg.  Co.  (at  the  present  term)  50  S.  B. 
703.  I  think  the  expression  "continuing 
negligence'*  is  a  misnomer,  a  misapplication 
of  terms.    In  using  it  in  th«  Qreenlee  Case 


the  present  chief  justice  did  not  refer  to  it  at 
a  "doctrine  of  the  law  of  negligence."  He 
evidently  meant  to  charge  the  railway  com- 
pany with  a  '^continued  neglect"  of  a  statu- 
tory duty  of  so  grave  and  flagrant  character 
that  it  shut  out  entirely  any  couBlderation  of 
the  negligence  of  the  injured  brakeman.  All 
negligence  is  continuing,  whether  that  of  the 
injurer  or  injured.  It  must  be  existent  and 
potential  at  the  moment  the  injury  is  inflict- 
ed, or  It  is  not  negligence. 

8.  The  plaintiff  assumed  the  risk  of  any 
injury  from  the  absence  of  the  shifter.  I 
will  sum  up  the  facts  pertinent  to  this  de- 
fense. Plaintiff  is  a  machinist  of  six  years' 
experience;  was  an  overhauler  and  cleaner; 
knew  then  of  the  absence  of  the  shifters; 
called  superintendenf s  attention  to  it;  he 
failed  to  supply  them.  After  that  plaintiff 
accepted  the  superior  position  of  sectionmau, 
and  contracted  specifically  to  repair  these 
particular  machines,  with  full  knowledge  of 
the  defect  Why  was  plaintiff  willing  to 
assume  this  risk?  Because  he  knew  an  easy 
and  safe  method  of  guarding  against  all  pos- 
sible danger  to  himself  from  absence  of  the 
shifters,  and  therefore  he  ran  no  risk. 
"Volenti  non  fit  injuria."  Why  does  he  fail 
to  use  such  method?  Because  he  forgot  it; 
did  not  think  of  it;  and  because  in  all  his 
experience  he  had  never  known  the  belt  to 
shift  back  before  this  occasion.  Upon  such 
facts,  I  hazard  the  statement,  no  court  in 
this  country  or  England  has  permitted  a 
plaintiff  to  recover.  The  servant  upon  hlr^ 
Ing  to  the  master,  assumes  all  the  risks  and 
hazard  incident  to  the  business.  He  assumes 
the  risk  of  all  plainly  obvious  dangers  and 
all  that  he  personally  knows  of  at  the  time 
he  enters  into  the  service.  Am.  &  Eng. 
Encyc.  (2d  Ed.)  vol.  20,  p.  110,  and  the  many 
cases  cited.  Forgetfulness  of  the  risk  by 
the  servant  is  no  excuse.  Id.,  p.  120.  It  is 
his  duty  to  think.  Our  present  chief  justice 
has  defined  assumption  of  risk  as  follows: 
"That  when  a  particular  machine  Is  defect- 
ive or  injured,  and  the  employ^,  knowing  it 
continues  to  use  it,  he  assumes  the  risk. 
The  doctrine  has  no  application  where  the 
law  requires  the  adoption  of  new  devices 
[automatic  couplers],  and  the  employ^-  is  ig- 
norant of  that  fact,  or  expecting  daily  com- 
pliance." In  this  case  the  shifter  was  no  new 
device  required  by  statute  to  be  used,  and 
the  superintendent  had  refused  to  furnish 
them  before  plaintiff  contracted  as  section 
man  to  repair  the  machines.  The  definition 
of  the  chief  justice  is  supported  by  the 
overwhelming  weight  of  authority.  He  evi- 
dently had  in  mind  and  followed  Crutch- 
field's  Case,  supra,  for  it  expressly  holds 
that,  where  the  servant  knows  of  the  defect 
when  he  enters  into  service,  or  remains  in 
service  with  full  knowledge^  he  cannot  re- 
cover. Orutchfield's  Case  was  decided  by  a 
court  of  great  ability,  and  the  opinion  writ- 
ten by  Judge  Bynum,  conceded  to  be  a  law 
writer  of  great  accuracy  and  clearness.  He 
says,  where  the  servant  has  equal  knowledge 
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with  the  master  he  takes  the  risk.  This 
servant  knew  of  the  defect  before  he  ac- 
cepted the  place,  the  duties  of  which  required 
him  to  repair  the  machine,  and  he  knew  how 
to  obviate  any  danger.  Crutchfleld's  Case  is 
cited  and  approved  in  Johnson  v.  R.  R.,  81 
N.  O.  453,  Oowles  v.  R.  R.,  84  N.  C.  309,  37 
Am.  Rep.  620,  and  Porter  v.  R.  R..  07  N.  C. 
66,  2  a  B.  681,  2  Am.  St  Rep.  272.  The  same 
principle  is  stated  in  Cowles'  Case,  decided 
by  Smith,  Ashe,  and  Ruffin,  who  succeeded 
the  court  which  decided  Outchfield's  Case. 
It  is  again  stated  with  clearness  by  Merri- 
mon,  J.,  in  Pleasants  v.  R.  R.,  95  N.  O.  196. 
The  same  identical  principle  is  stated  by 
Avery,  J.,  in  Hudson  v.  R.  R.,  104  N.  a  502, 
10  S.  B.  669,  citing  and  approving  the  pre- 
vious cases  which  I  have  named.  In  Aus- 
ley's  Case,  130  N.  O.  34,  40  S.  B.  819,  the 
same  principle  is  stated  by  Judge  Furches: 
"Where  an  employd  knows  all  about  the  ma- 
chinery and  its  defects  before  entering  upon 
the  work,  he  assumes  the  risk  incident 
thereto."  This  reasonable  and  Just  principle 
has  become  imbedded  into  the  jurisprudence 
of  this  state  by  repeated  adjudications  from 
1878  to  1903,  made  by  many  able  judges, 
whose  opinions  all  of  us  should  respect  The 
decisions  of  the  New  York  court  are  in  line 
with  those  I  have  quoted.  Mull  v.  Curtice 
(Sup.)  77  N.  Y.  Supp.  18;  Schulz  v.  Rohe,  149 
N.  Y.  132.  43  N.  B.  420;  Hartwlg  v.  Co.,  118 
N.  Y.  664,  23  N.  B.  24.  So  in  Indiana,  Salem 
Stone  Go.  v.  O'Brien  (Ind.  App.)  40  N.  B. 
430,  and  cases  there  cited.  Bedford  v. 
Brown  (Ind.  Sup.)  42  N.  E.  359,  is  a  strong 
case  from  that  court  "In  a  case  where  the 
servant  is  mature  and  experienced,  the  law 
never  Imposes  the  duty  on  the  master  of  be- 
coming eyes  and  ears  for  his  servant,  where 
there  is  nothing  to  prevent  the  servant  from 
using  his  own  eyes,  ears,  and  experience  to 
avoid  danger."  The  Massachusetts  court  has 
rendered  many  decisions  uniformly  sustain- 
ing these  views.  In  Ward  v.  Connor,  64  N. 
B.  968,  that  court  says:  "Further,  it  would 
seem,  notwithstanding  some  things  in  the 
plaintifTs  testimony,  as  though  he  must  have 
been  familiar  with  the  operation  of  the  ma- 
chine, and  that  the  risk  of  attempting  to 
mend  the  belt  in  the  manner  In  which  he 
did  was  or  ought  to  have  been  obvious.  But, 
if  it  was  not,  it  would  at  least  seem  that 
he  was  wanting  In  due  care  in  attempting  to 
mend  the  belt  in  the  manner  In  which  he 
did,  without  taking  any  precautions  to  see 
whether  the  machine  was  liable  to  start" 
Not  only  are  the  adjudicated  cases  in  the 
best  courts  in  line  with  these  views,  but  so 
are  the  text-writers.  Dresser,  c.  8,  {S  87, 
88.  This  writer  substantially  says  that  the 
servant  assumes  all  risks  from  defective  ma- 
chinery known  to  him,  or  which  ought  to 
have  been  known  to  him,  at  the  time  he  con- 
tracted to  operate  or  repair  it  Section  92. 
"When  the  servant  uses  machinery  he  knows 
to  be  defective,  he  is  bound  to  use  specinl 
precautions;  and  if  he  fails  to  do  so,  and  is 


injured,  he  cannot  recover.**  Baileys  Mbb- 
ter's  Liability,  p.  169.  The  author  dtes  cases 
from  many  states  in  support  of  his  state- 
ment To  the  same  effect  are  the  decisions 
of  Illinois,  Michigan,  and  Iowa.  The  same 
author  lays  down  the  proposition  that  when 
there  is  a  perfectly  safe  method  knewn  to 
the  servant,  and  he  pursues  one  less  safe  for 
his  own  convenience,  or  from  carelessness, 
he  assumes  the  risk,  and  cannot  recover  for 
an  Injury  received.  Page  169,  citing  numer- 
ous cases.  Thompson  on  Negligence  states 
the  law  as  Dresser  and  Bailey  declare  it  to 
be.  Section  4610.  Mr.  Justice  Hoke,  in  Hicks 
T.  Mfg.  Co.  (at  this  term)  50  S.  B.  703,  states 
his  conception  of  the  rule  to  be  as  follows: 
*«The  employ^  ordinarily  has  a  right  to  as- 
sume that  the  employer  has  done  his  daty. 
This  assumption  is  not  absolute,  however, 
nor  held  to  obtain  in  the  face  of  established 
facts;  and  where  the  defects  and  dangers 
attributable  to  the  master's  negligence  have 
become  known  to  the  employ^,  and  the  risks 
appreciated  under  certain  circumstances, 
these  conditions  may  be  classed  with  the 
ordinary  risks  which  the  employ^  does  as- 
sume." The  rule  laid  down  in  Sims  v.  Lind- 
say, 122  N.  C.  678,  30  S.  B.  19,  by  Clark,  J., 
is  reiterated  by  him  in  Lloyd  v.  Hanes,  126 
N.  C.  362,  35  S.  B.  611,  and,  taken  hi  con- 
nection with  the  definition  given  by  the  same 
learned  judge  in  Greenlee's  Case,  above 
quoted,  shows  plainly  that  he  is  consistent  in 
holding  that  the  servant  assumes  the  risk 
where  (as  in  this  case)  he  knew  of  the  de- 
fective character  of  the  machine  and  should 
have  known  the  extra  risk. 

Measured  by  the  rule  laid  down  by  either 
of  my  learned  Brothers,  this  plaintiff  ought 
not  to  recover,  because  he  knew  of  the  de- 
fect, and  he  knew  of  the  possibility  of  the 
belt's  shifting  itself  in  consequence  of  such 
defect.  He  was  a  skilled  machinist  and 
knew  the  connection  between  the  pulleys  and 
the  travis  gear,  and  knew  his  danger  if  the 
machine  suddenly  started.  He  also  knew  of 
a  simple  and  easy  method  of  rendering  the 
machine  absolutely  safe,  so  far  as  he  was 
concerned,  notwithstanding  the  defect  and 
he  negligently  failed  to  take  the  proper  pre- 
caution to  prevent  a  sudden  start.  In  the 
recent  case  of  Railroad  v.  McDade,  191  U.  S. 
68,  24  Sup.  Ot  24,  48  L.  Bd.  96,  Mr.  Justice 
Day,  speaking  for  the  court,  after  stating 
tiie  general  rule  as  to  assumption  of  risk, 
says;  "This  rule  is  subject  to  the  exception 
that  where  a  defect  is  known  to  the  employe, 
or  is  so  patent  as  to  be  readily  observed  by 
him,  he  cannot  continue  to  use  the  defective 
apparatus  in  the  face  of  knowledge,  and 
without  objection,  without  assuming  the  haz- 
ard incident  to  such  a  situation.  In  other 
words.  If  he  knows  of  a  defect,  or  It  Is  plain- 
ly obvious,  so  that  he  may  be  presumed  to 
know  it  and  continues  in  his  master's  em- 
ploy without  objection,  he  is  taken  to  have 
mnde  his  election  to  continue  In  the  employ 
of  the  master  notwithstanding  the  defect 
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and  In  such  case  cannot  recover."  This  de- 
cision is  in  line  with  nearly  all  the  cases 
in  this  conrt  from  1878  to  1008. 

The  only  case  in  our  Reports  which  mili- 
tates against  the  views  I  have  attempted  to 
express,  so  far  as  I  can  see,  is  Orr's  Oase, 
132  N.  C.  691,  44  S.  B.  401.  The  force  of 
that  case,  however,  is  destroyed,  because  in 
this  and  Hicks'  Case  the  court  repudiate  the 
idea  that  the  principle  enforced  in  the 
Greenlee  and  Trozler  Gases  has  any  applica- 
tion to  cases  like  this. 

For  the  reasons  I  have  given,  I  think  this 
court  should  reverse  the  ruling  of  the  supe- 
rior court 

Since  the  opinion  of  the  court  and  my  dis- 
senting opinion  in  this  case  were  written,  a 
concurring  opinion  has  been  filed.  As  the 
concurring  opinion  does  not  discuss  the  facts 
of  the  case  at  all,  I  am  ignorant  as  to  its 
porpose.  The  definltioB  of  assumption  of 
risk  formulated  in  the  opinion  of  Clark,  J., 
in  Greenlee's  Case  is  the  definition  I  applied 
to  the  conduct  of  this  plaintiff.  I  have  seen 
no  express  repudiation  of  it  by  any  one  un- 
til now,  and  therefore  felt  at  liberty  to  use 
it  I  fully  concur  in  the  general  principles 
and  humane  ideas  so  beautifully  expressed 
in  the  concurring  opinion  of  the  Chief  Jus- 
tice. I  think,  however,  the  ordinary  rule 
as  to  assumption  of  risk  does  not  apply  to 
the  facts  of  this  case.  As  before  stated,  if 
the  plaintiff  has  been  an  operative  injured, 
without  serious  fault  on  his  part,  because  of 
the  defect  in  the  spinning  machine,  I  should 
say  without  hesitation  he  should  recover 
iamages.  But  this  is  the  case  of  a  skilled 
machinist  sent  to  repair  this  very  machine, 
who  himself  states  that  he  knew  of  the  de- 
fect, and  knew  an  easy  method  of  guarding 
Against  any  possible  danger  from  the  defect, 
and  **forgot"  to  use  it,  and  did  not  think  it 
•*worth  while.'*  To  apply  the  ordinary  rule 
as  to  assumption  of  risk  under  such  circum- 
stances is  practically  to  make  the  manufac- 
turer an  Insurer  of  the  machinist  whom  be 
employs  to  repair  the  defective  machine. 
When  the  machinist  is  engaged  in  repairing 
one  defect,  it  is  his  duty  to  guard  against 
injury  from  any  defect  in  the  same  machine, 
especially  when,  as  in  this  case,  he  knew  of 
it,  and  knew  an  easy  and  obvious  method  of 
doing  it  He  should  not  be  measured  by  the 
same  yardstick  as  the  operative  running  the 
machine  in  his  dally  occupation. 


(138  N.  0.  689) 
WESTERN  CAROLINA  BANK  et  al.  v. 
MOORE. 

(Supreme  Conrt  of  North  Carolina.    May  26, 
1905.) 

1.  Pbomissobt  Note— Action  on  — Defenses 
—Parol  Evidknok  Varying  Written  Con- 

TIUOT. 

In  an  action  by  the  receiver  of  a  bank  on 
ft  note  defendant  alleged  tl^at  he  executed  the 
?arae  to  a  then  director  of  the  bank,  who  was 
indebted  to  it,  under  an  agreement  that  the  di- 
rector should  resign,  and  defendant  take  his 


place;  that  the  director's  stock  in  the  bank 
should  be  formally  assigned  to  defendant,  who 
should  execute  his  note  therefor  to  the  director 
new  stock  to  issue  to  defendant  In  place  of  that 
assigned,  to  be  considered,  however,  as  belong- 
ing to  the  director;  that  both  note  and  stock 
were  to  be  held  by  the  bank,  but  that  defendant 
should  not  be  liable  on  the  note.  The  note, 
which  the  jury  found  belonged  to  the  bank,  was 
reported  as  part  of  its  assets.  Held^  the  de- 
fense was  not  open  to  defendant,  parol  evidence 
being  inadmissible  to  show  the  oral  agreement 

2.    SAMIt-JUDOlCBNT    NOTWITHSTANDINO    VEB- 
DIGFT. 

The  jnry  having  found  on  the  first  issne 
that  plaintiff  was  the  owner  of  the  note,  he  was 
entitled  to  judgment  for  the  amount  thereof 
and  interest,  notwithstanding  the  verdict  on 
the  second  issue  that  the  note  was  executed  un- 
der a  parol  agreement  that  defendant  should  not 
be  liable  thereon. 

Appeal  from  Superior  Court,  Buncombe 
County;   Moore,  Judge. 

Action  by  the  Western  Carolina  Bank  and 
W.  W.  Jones,  receiver,  against  C.  B.  Moore. 
Judgment  for  defendant,  and  plaintifls  ap- 
peaL    Reversed. 

Civil  action  tried  at  March  term,  1905,  su- 
perior court  of  Buncombe  county.  W.  W, 
Jones,  receiver  of  the  Western  Carolina 
Banl^  having  found  the  note  of  defendant 
to  the  amount  of  $600  among  the  assets  of 
the  bank,  instituted  this  action  against  de- 
fendant, alleging  that  the  note  sued  on  be- 
longed to  the  bank,  and  was  due  and  unpaid. 
The  defendant  answered,  and  denied  that  the 
note  belonged  to  the  bank,  and  by  way  of 
further  defense  averred:  That  on  or  about 
the  22d  day  of  February,  1807,  he  was  ap- 
proached by  one  Liowls  Maddox,  at  that  tJme 
president  of  the  Western  Carolina  Bank,  who 
stated  to  him  that  J.  B.  Reed,  who  was  the 
father-in-law  of  the  defendant,  and  a  di- 
rector of  said  bank,  was  largely  indebted  to 
said  bank,  and  that  the  bank  had  been  criti- 
cised by  the  public  and  others  interested  In 
the  affairs  of  the  bank  because  of  said  fact — 
that  is,  because  said  Reed,  being  such  debtor, 
was  also  a  director  of  the  bank.  That  he 
(Maddox)  and  Reed  had  agreed  together  that 
defendant  should  formally  take  an  assign- 
ment of  the  stock  which  said  Reed  then  held 
in  the  bank,  to  wit  1500  of  the  same,  and 
the  defendant  should  formally  execute  his 
note  payable  to  Reed  therefor.  **That  new 
stock  should  be  formally  issued  to  the  de- 
fendant in  place  of  the  stock  of  said  Reed, 
and  that  said  note  and  said  stock'  should  be 
held  by  said  bank,  but  that  the  same,  the 
said  note,  should  never  be  collected  or  pre- 
sented for  payment,  and  that  said  stock,  al- 
though issued  to  the  defendant,  should  be 
considered  and  remain  the  property  of  the 
said  J.  B.  Reed.  That  said  Reed  should  re- 
sign as  such  director  in  said  bank,  and  that 
this  defendant  should  formally  become  a  di- 
rector thereof  in  his  place.  (2)  That  there- 
upon this  defendant,  believing  said  transac- 
tion innocent  In  itself,  and  that  thereby  he 
would  subserve  the  interest  of  said  bank  and 
of  the  said  J.  E.  Reed,  his  father-in-law,  he 
consented  to  make  said  note  upon  said  terms, 
and  did  then  and  there  sign  the  same  and 
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deliver  ft  to  said  bank  through  the  said  Mad- 
dox,  its  president,  upon  the  terms  and  uu' 
derstanding  stated  in  the  first  paragraph  of 
this  further  defense;  and  the  said  note  -was 
held  by  said  bank,  and  said  receiver  took  the 
same,  if  he  took  at  all,  and  still  holds  it,  upon 
said  terms  above  set  forth.  Wherefore  this 
defendant  demands  Judgment  that  the  said 
note  be  delivered  up  for  cancellation,  and 
that  be  go  hence  without  day,  and  recover 
of  the  plaintifTs  his  reasonable  costs  in  this 
action  In  his  behalf  incurred."  There  was 
evidence  that  defendants  father-in-law,  J.  B. 
Reed,  now  dead,  had  been  a  stockholder  and 
director  in  the  bank,  and  had  borrowed  a 
large  sum  of  money,  which  he  still  owed,  and 
the  management  of  the  bank  was  being  criti- 
cised by  reason  of  the  loan  of  so  much  mon- 
ey to  one  of  its  directors.  It  was  thereupon 
determined,  at  the  suggestion  of  the  presi- 
dent, that  Reed  should  sell  bis  stock  to  de- 
fendant, resign  as  director,  and  defendant 
should  become  a  director  in  his  place.  In 
pursuance  of  this  arrangement  Reed  sur- 
rendered his  stock,  and  same  was  canceled, 
and  a  new  certificate  was  issued  in  the  name 
of  the  defendant,  and  defendant  executed 
the  note  sued  on  to  J.  E.  Reed,  and  both 
note  and  stock  certificate  were  left  with  the 
bank.  Defendant,  having  thus  become  a 
stockholder,  was  elected  director  instead  of 
Reed,  and  qiialifled  as  such,  and  served  from 
February,  1897,  to  October  of  the  same  year. 
Then  the  bank  suspended.  The  defendant 
took  part  as  director  in  the  bank  manage- 
ment, was  present  at  the  meetings,  and  re- 
ceived pay  for  hia  services  as  director.  This 
note  and  stock  certificate  were  found  with 
the  assets  of  the  bank,  marked  as  collateral 
to  Reed*s  indebtedness,  and  had  been  re- 
ported as  part  of  the  bank  assets  during  the 
year  defendant  served  as  directed.  The  de- 
fendant testified  that  all  this  was  only  a 
formal  arrangement,  and  that  it  was  under- 
stood and  agreed  at  the  time  the  note  was 
signed  by  him  and  left  with  the  president  of 
the  bank  that  payment  of  his  note  should 
never  be  enforced,  and  that  the  stock  was 
.  left  with  the  bank  as  the  property  of  Reed. 
The  president  of  the  bank  testified  that  there 
was  no  such  arrangement,  but  that  Reed 
sold  his  stock  to  defendant,  who  executed 
the  note  sued  on,  pledging  the  stock  issued 
to  him  to  secure  his  note,  and  tbat  both  note 
and  stock  were  placed  by  Reed  with  the  bank 
as  collateral  for  Reed's  indebtedness.  On 
issues  submitted  the  jury  rendered  a  verdict 
that  the  bank  was  the  owner  of  the  note, 
and  that  it  agreed  at  the  time  the  note  was 
executed  that  defendant  should  not  be  liable 
thereon,  as  alleged  in  the  answer.  On  the 
rendition  of  the  verdict  the  plaintiff  moved 
for  Judgment  for  the  amount  of  the  note  and 
interest,  which  was  refused,  and  plaintiff  ex- 
cepted. There  was  Judgment  for  defendant, 
and  plaintiff  excepted  and  appealed. 

Charles  E.  Jones,  for  appellant    Moore  & 
Rollins,  for  appellee. 


HOKE,  J.  The  court  is  unable  to  perceive 
anything  in  the  allegations  oc  testimony 
which  shows  or  tends  to  show  a  valid  de- 
fense to  this  demand.  It  appears  from  the 
answer  and  the  evidence  that  defendant  ex- 
ecuted the  note  sued  on  to  his  father-in-law, 
J.  E.  Reed,  for  his  stock  in  the  bank,  and 
received  the  consideration.  By  virtue  of  his 
agreement  and  the  note,  defendant  became 
a  stockholder  In  the  bank,  qualified  and 
served  as  a  director,  taking  part  in  the 
bank's  management  and  receiving  pay  for 
his  services.  During  that  time  this  note  was 
reported  as  part  of  the  assets  of  the  bank, 
and  the  Jury  have  decided  that  same  belonged 
to  the  bank.  The  only  defense  attempted 
amounts,  in  substance,  to  this:  that  though 
the  defendant  executed  his  note,  and  re- 
ceived a  valuable  consideration  for  sam^ 
there  was  an  understanding  and  agreement 
at  the  time  that  payment  shouM  never  be 
enforced  or  demanded.  All  the  authorities 
are  agreed  that  such  a  defense  is  not  open 
to  defendant  In  Meekins  v,  Newberry,  101 
N.  0.  18,  7  S.  B.  666,  It  was  said  by  Merrl- 
mon,  J.:  "It  is  a  settled  rule  of  law  that 
when  the  parties  to  a  contract  reduce  the 
same  to  writing,  in  the  absence  of  fraud  or 
mutual  mistake  pr(q;>erly  alleged,  parol  evi- 
dence cannot  be  heard  to  alter  or  contradict 
or  modify  it"  And  by  Smith,  O.  J.,  in  Ray 
▼.  Blackwell,  94  N.  G.  10:  "It  is  a  settled 
rule,  too  firmly  established  in  the  law  of 
evidence  to  need  a  reference  to  authority  in 
its  support  that  parol  evidence  will  not  be 
heard  to  contradict  or  alter  the  terms  of  a 
contract  put  in  writing,  and  all  contemporary 
declarations  and  understandings  are  incom- 
petent for  such  purpose."  •The  cases,"  said 
the  chief  Justice,  "which  are  apparently  to 
the  contrary,  do  not  contravene  this  rule,  but 
rest  upon  the  Idea  that  the  writing  does  not 
contain  the  contract  but  is  part  execution  of 
it"  The  decisions  here  and  elsewhere  are 
uniformly  to  the  same  effect  Moffltt  v. 
Maness,  102  N.  0.  457,  9  S.  E.  899;  Nickel- 
son  V.  Reeves,  94  N.  G.  659;  Bank  v.  Tisdale, 
84  N.  Y.  655;  Hirsch  v.  Oliver,  91  Ga.  554,. 
18  S.  E.  354;  Forsythe  v.  Kimball,  91  U.  S. 
291,  23  L.  Ed.  862.  The  principle  is  so  fa- 
miliar that  citation  of  authority  is  not  re- 
quired, but  the  decisions  are  noted  by  xea> 
son  of  the  marked  similarity  of  some  of  then^ 
to  the  case  before  us.  The  Jury  having  de- 
clared by  their  verdict  on  the  first  issue  that 
plaintiff  is  the  owner  of  the  note  sued  on, 
and  there  being  nothing  in  the  further  de- 
fense or  the  testimony  which  tends  to  estab- 
lish a  legitimate  defense,  the  court  is  of 
opinion  that  the  plaintiff  is  entitled  to  a 
Judgment  for  the  note  and  interest  notwith- 
standing the  verdict  on  the  second  issue,  and 
his  motion  to  that  effect  should  have  been  al- 
lowed. Ward  V.  Phillips.  89  N.  C.  215; 
Corp.  Com.  v.  R.  R.  Co.,  137  N.  O.  1,  47  8. 
B.  229.  Let  this  be  certified,  to  the  end  that 
Judgment  be  entered  in  favor  of  plaintiff  for 
the  note  and  interest 

Error. 


Ga.) 


HILL  T.  TESBRJBLL. 


81 


(123  Ga.  49) 

HILL  et  aL  t.  TERRELL. 
(Sapreme  Goart  of  Georgia.     May  13,  1906.) 

1.  WiLIr— CoWOTRUCTIOIf— NATURB  OF  ESTATB. 

Where  a  testator  bequeathed  property  to 
his  grandchildren,  children  of  his  daughter,  and 
declared,  "It  is  also  my  will,  desire  and  in- 
tention, that  if  either  of  my  daughter's  children 
should  depart  this  life  after  marriage,  and 
should  die  without  leaving  any  child  or  chil- 
dren, at  the  time  of  his  or  her  death,  that  his 
or  her  share  of  all  or  any  part  of  the  property, 
or  the  proceeds  thereof,  in  whatever  the  same 
may  be  invested,  herein  devised  or  bequeathed 
by  this  will  or  any  clause  thereof,  shall  revert 
to,  and  be  equally  divided  between  her  sur- 
viving children  and  their  lecal  representatives," 
this  created  in  a  grandchild  of  the  testator  an 
estate  in  fee,  subject  to  be  terminated  or  divest- 
ed if,  after  marriage,  such  grandchild  should 
die  without  leaving  any  child  or  children  at  the 
time  of  her  death. 

2.  Same— Estate  iv  Remainder. 

A  child  of  a   grandchild  of  the  testatpr 
took  no  estate  in  remainder  under  the  provision 
of  the  will  above  quoted. 
8.  Same. 

Construing  such  provision  of  the  will   in 
connection  wi^  its  context  and  with  the  entire 
will,  there  is  nothing  to  change  the  construction 
just  announced. 
4.  Estoppel— Mistake. 

No  estoppel  was  pleaded,  nor  is  there  any 
distinct  ruling  of  the  trial  court  on  that  sub- 
ject, nor  do  the  facts  alleged  in  the  petition  as 
to  a  mistake  in  the  receipt  given  to  the  execu- 
tor by  the  plaintiff  as  guardian  for  his  child 
show  that  any  estoppel  existed. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Meriwether 
County;  R,  W.  Freeman,  Judge. 

Action  by  E.  B.  Terrell  against  H.  W. 
Hill  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

On  tbe  6th  day  of  June,  1879,  Hon.  Hiram 
Warner  executed  his  will.  After  his  death 
It  was  probated,  in  August,  1881.  B.  B.  Ter- 
rell filed  his  equitable  petition,  making  Hiram 
Warner  Hill,  as  executor  of  the  deceased,  and 
Kittle  Hill  Terrell,  parties  defendant,  and 
alleging,  in  brief,  as  follows:  Kittle  Hill  was 
the  granddaughter  of  tbe  testator,  being  the 
daughter  of  his  daughter,  Mary  J.  Hill.  On 
December  26,  1802,  she  and  B.  B.  Terrell,  the 
plaintiff,  Intermarried.  On  July  17,  18d8,  a 
daughter.  Kittle  Hill  Terrell,  was  bom  to 
them,  and  shortly  thereafter  Mrs.  Terrell 
died.  Kittle  Hill  reached  the  age  of  21  be- 
fore she  Intermarried  with  the  plaintiff.  Her 
estimated  share  of  the  fund  mentioned  in  the 
fifth  item  of  the  testator's  will  approximated 
$25,000.  She  permitted  this,  however,  to  re- 
main In  the  hands  of  her  brother,  the  sole 
acting  executor,  as  long  as  she  lived.  A  few 
months  after  the  death  of  Mrs.  Terrell  this 
share  was  turned  over  to  her  husband,  the 
plaintiff,  as  natural  guardian  for  his  child. 
Kittle  Hill  Terrell,  and  a  receipt  was  given 
to  the  executor,  in  which  It  was  stated  that 
tbe  minor  child  was  entitled  to  the  share 
of  her  mother,  as  remainderman,  under 
the  will  of  the  testator,  and  which  receipt 
contained  tbe  following  clause:    **And  I,  B. 
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B.  Terrell,  fiather  and  guardian  of  Kittle  HUI 
Perrell,  as  aforesaid,  have  received  of  H. 
W.  Hill,  executor  of  the  last  will  and  testa- 
ment of  Hiraln  Warner  deceased,  the  follow- 
ing bonds  and  money,  being  all  that  Is  in  his 
hands  for  distribution  under  said  will  of 
Hiram  Warner  deceased,  belonging  to  my 
said  ward.  Kittle  Hill  Terrell,  to  wit,  $23,- 
500.00  in  bonds,  and  $219.00,  In  cash."  The 
petition  proceeds:  "Your  petitioner  avers 
that  at  the  time  he  executed  the  aforesaid 
receipt  he  had  no  idea  that  he  himself  had 
any  interest  in  the  fund  which  his  said  wife 
had  left  at  her  death,  but  believed  the  same 
belonged  entirely  to  his  minor  child,  the 
said  Kittle  Hill  Terrell;  and  he  was  induced 
so  to  believe  by  the  unlimited  confidence 
which  he  placed  in  the  statement  of  the  said 
Hiram  Warner  Hill,  whom  petitioner  knew 
to  be  his  friend,  who  was  the  executor  of  his 
grandfather,  and  was  withal  a  very  able  and 
distinguished  lawyer.  Relying  upon  the 
statement  of  said  executor,  he  executed  the 
receipt  aforesaid,  pr^ented  to  him  by  and  in 
the  handwriting  of  the  executor.  •  •  • 
Your  petitioner  has  never  for  one  moment 
believed  that  said  H.  W.  Hill,  exectitor  as 
aforesaid,  in  the  statement  he  made  to  peti- 
tioner, was  guilty  of  any  intended  artifice  or 
deception  or  fraudulent  practice;  on  the  con- 
trary, he  thinks  the  executor  was  honestly 
mistaken  as  to  the  true  construction  of  his 
testator's  will,  relying,  possibly,  upon  the 
popular  opinion  entertained  that  no  one 
would  ever  enjoy  any  of  testator's  property 
who  was  not  of  his  blood,  rather  than  upon 
a  critical  examination  of  the  provisions .  of 
said  will."  He  gave  a  bond  as  guardian  of 
his  daughter,  and  was  not  aware  that  he  had 
any  Interest  in  the  estate  until  very  recently, 
when  in  a  conversation  with  a  friend  It  was 
suggested  to  him.  and,  upon  having  the  will 
carefully  examined  by  counsel,  he  reached 
the  conclusion  that  the  share  of  his  wife  vest- 
ed In  her  absolutely,  and  that  upon  her  death 
he  and  their  minor  children  inherited  this 
share  equally,  instead  of  its  passing  entirely 
to  the  child.  He  contended  that  the  turning 
over  of  this  share  to  him  as  guardian,  and 
the  giving  of  the  receipt  above  stated,  re- 
sulted firbm  a  mistake;  and  he  prayed  that  it 
be  decreed  that  his  wife,  Kittle  Hill  Terrell, 
was  the  owner  in  fee  of  her  share  of  the  fund 
bequeathed  by  her  grandfather,  Hon.  Hiram 
Warner,  deceased,  In  the  fifth  Item  of  his 
will,  and  that,  she  having  died  intestate,  he 
and  their  minor  child  Kittle  Hill  Terrell,  In- 
herited such  share  equally,  and  that  tbe  re- 
ceipt given  to  the  executor  be  delivered  up 
to  be  canceled,  and  that  in  Its  place  two  other 
receipts  should  be  executed  by  him,  oi.e  In- 
dividually, and  the  other  as  natural  gnnrdian 
for  his  child,  each  for  an  undivided  one-half 
interest  The  executor  in  his  answer  insisted 
that,  under  a  proper  construction  of  the  will 
of  the  testator,  the  share  going  to  the  testa- 
tor's granddaughter.  Kittle  Hill  (afterwards 
Mrs.  Terrell),  under  the  fifth  and  tenth  Items 
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Of  the  will,  did  not  pass  to  her  absolutely  or 
in  fee,  but  that  by  those  items  a  life  estate 
in  her  was  created,  ^^Ith  a  remainder  to  her 
child,  and  therefore  her  child  was  entitled 
to  the  estate,  and  her  husband  took  no  inter- 
est; and  that  the  receipt  given  by  the  plain- 
tiff as  guardian  was  properly  given,  and 
should  not  be  canceled.  The  defendant  fur- 
ther alleged  that  the  testator  had  but  one 
child,  Mrs.  Mary  J.  Hill;  that  she  married 
A.  F.  Hill,  who  was  living  at  the  time  of  the 
execution  of  the  will  (she  living  with  him); 
and  that  the  son-in-law  was  not  a  legatee  un- 
der the  will,  and  not  mentioned  in  it 

The  will  of  Hon.  Hiram  Warner  contain- 
ed 11  items.  The  first  directed  the  payment 
of  his  debts  and  the  erection  of  a  suitable 
monument  over  his  grave.  The  second  be- 
queathed to  his  grandson  Hiram  Warner 
Hill  his  gold  watch  and  library.  The  third 
bequeathed  to  his  grandson  Burwell  O.  Hill 
his  horse  and  buggy,  and  such  other  horses, 
mules,  wagons,  and  plantation  tools  as  he 
might  have  at  the  time  of  his  death.  The 
fourth  bequeathed  to  his  daughter,  Mary  J. 
Hill,  $1,000,  to  dispose  of  absolutely  as  she 
pleased.  The  remaining  items  were  as  fol- 
lows: 

Fifth.  "It  is  my  will  and  desire  that  after 
the  payment  of  the  specific  legacies  herein- 
before enumerated,  and  expenses  of  admin- 
istration, including  the  expenses  of  erecting 
a  suitable  monument  as  specified  in  the  first 
item  of  this  will,  that  all  money  remaining 
on  hand,  if  any,  and  all  that  may  be  due 
me  by  notes,  bonds  or  other  evidences  of 
debt,  shall  be  invested  by  my  executors  here- 
in after  named  in  bonds  of  the  State  of 
Georgia,  or  bonds  of  the  United  States,  or 
in  safe  and  solvent  railroad  bonds  of  this 
State  or  in  mortgages  upon  unincumbered 
real  estate  with  waiver  of  homestead,  draw- 
ing interest  for  the  benefit  of  the  children  of 
my  daughter,  Mary  J.  Hill — that  is  to  say 
— the  principal  and  the  annual  or  semi-an- 
nual interest  accruing  thereon  (if  not  al- 
ready invested  at  the  time  of  my  death) 
shall  be  so  invested  for  the  benefit  of  the 
children  my  said  daughter  now  has,  or 
may  hereafter  have  born,  share  and  share 
alike  in  the  following  manner,  that  is  to 
say,  whenever  any  one  of  her  children  shall 
arrive  at  the  age  of  twenty  one  years  or 
marries,  then  he  or  she  shall  receive  his  or 
her  share  of  said  fund  at  that  time,  and  the 
balance  thereof  continue  to  be  Invested  draw- 
ing interest  for  the  benefit  of  the  others.  It 
being  my  desire  and  intention  that  this  fund 
shall  be  invested  as  before  directed,  with 
the  annual  and  semi-annual  interest  accruing 
thereon  for  the  benefit  of  all  my  daughter*s 
children  and  that  their  respective  shares 
thereof  be  paid  to  them  as  they  shall  re- 
spectively come  of  age  or  marry,  each  one's 
share  to  be  estimated  at  the  time  of  the  pay- 
ment thereof  and  in  the  event  any  of  her 
children  should  die  before  marriage  or  ar- 
riving at  the  age  of  twenty  one  years,  his 


or  her  share  of  said  fund  Is  to  be  equally 
divided  between  her  surviving  children  or 
their  legal  representatives,  to  wit,  her  grand 
children,  provided  any  of  her  children  should 
die  leaving  children.  It  is  also  my  will, 
desire  and  intention,  that  if  either  of  my 
daughter's  children  should  depart .  this  life, 
after  marriage  and  should  die  without  leav- 
ing any  child  or  children  at  the  time  of  his 
or  her  death  that  his  or  her  share  of  all  or 
any  part  of  the  property,  or  the  proceeds 
thereof,  in  whatever  the  same  may  be  in- 
vested, herein  devised  or  bequeathed  by  this 
will  or  any  clause  thereof,  shall  revert  to, 
and  be  equally  divided  between  her  surviv- 
ing children  and  their  legal  representatives; 
and  my  executors  are  hereby  directed  to  take 
a  receipt  from  each  legatee  to  that  effect." 

Sixth.  "I  direct  that  the  lot  of  land  owned 
by  me  in  Gilmer  county  and  the  lot  of  land 
owned  by  me  in  the  11th  district  of  Meri- 
wether county  be  sold  by  my  executors,  and 
the  proceeds  thereof  be  invested  for  the 
benefit  of  my  daughter's  children  as  herein 
before  specified  in  the  fifth  item  of  this  will." 

Seventh.  **In  the  execution  of  my  will  and 
desire,  I  do  hereby  devise  and  bequeath  all 
of  the  residue  and  remainder  of  my  estate, 
not  otherwise  disposed  of  by  this  will,  to 
my  daughter  Mary  Jane  Hill  for  her  sole 
and  separate  use,  during  her  natural  life 
and  at  her  death  to  be  equally  divided  among 
her  children  living  at  the  time  of  her  death 
and  their  legal  representatives,  the  share  or 
portion  of  her  female  children  is  expressly  de- 
vised and  bequeathed  to  them  for  their  sole 
and  separate  use  and  benefit.  It  is  to  be  ex- 
pressly understood  and  such  is  my  declared 
wish,  will  and  intention  that  the  life  estate 
in  my  lands  hereby  devised  to  my  daughter 
Is  not  to  be  so  managed  or  cultivated  as  to 
injure  or  prejudice  the  rights  or  interest  of  her 
children  as  remaindermen  but  that  the  same 
shall  be  cultivated  and  managed  prudently 
and  discreetly  during  her  life,  without  waste 
or  injury  to  the  corpus  of  the  property,  but 
so  far  as  it  is  possible  to  do  so  to  improve 
It  for  the  benefit  of  her  children,  who  I  in- 
tend shall  have  the  benefit  of  it  after  her 
death  and  this  devise  of  my  land  during 
her  life  is  made  upon  that  express  condition. 
It  is  also  my  intention  bm  to  this  clause  of 
my  will,  that  if  at  the  time  of  my  daugh- 
ter's death  any  of  her  children  shall  have 
died  leaving  children  that  the  latter  shall 
represent  their  deceased  father  or  mother 
and  take  the  share  or  portion,  which  he  or 
she  would  have  been  entitled  to  if  living  at 
the  time  of  my  daughter's  death." 

Eighth.  "If  at  any  time  before  my  death 
I  should  advance  either  of  my  daughter's 
children  by  giving  them  money  or  property 
such  advancement  is  to  be  deducted  from  his 
or  her  share  of  my  estate  on  a  division 
thereof." 

Ninth.  "If  I  should  own  any  town  or  city 
property  at  the  time  of  my  death  then  it 
is  my  will  and  desire  that  the  same  shall  be 
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sold  by  my  executors  at  public  Bale  and  the 
proceeds  thereof  be  invested  for  the  benefit 
of  my  aforesaid  grand-children,  in  the  same 
manner  and  for  the  same  purposes  express- 
ed hi  the  5th  Item  of  this  my  will." 

Tenth.  "It  is  my  will  and  desire  and  I  do 
hereby  direct  that  the  legal  title  to  all  and 
singular  the  property  devised  and  bequeath- 
ed to  my  female  grand  children  by  this  will 
or  any  clause  thereof,  shall  be  vested  in  my 
executors  in  trust  for  my  female  grand  chil- 
dreD,  that  is  to  say,  my  said  executors  are 
to  bold  and  have  vested  in  them  the  legal 
title  to  the  corpus  of  the  property  devised 
and  bequeathed  to  my  female  grand  chil- 
dren as  aforesaid  in  trust  for  their  use  and 
benefit  and  for  their  protection,  and  are  to 
pay  to  them  annually  the  interest  or  income 
of  their  respective  shares  thereof,  when  they 
Bhall  arrive  at  twenty  one  years  or  marry 
taking  their  separate  receipts  therefor." 

Eleventh.  "Believing  myself  competent  to 
dispose  of  my  worldly  effects  by  will  I  have 
done  so  and  hope  that  the  courts  of  the 
country  will  see  to  it,  that  it  is  executed  in 
accordance  with  my  expressed  intentions, 
and  not  after  my  death  be  passing  orders 
at  the  instance  of  interested  parties  to  alter 
and  change  the  directions  contained  in  my 
will  as  is  sometimes  done  under  one  pretext 
or  another." 

Lastly.  "I,  nominate  and  appoint  my 
brother  Obadiah  Warner  and  my  grand  sons 
Burwell  O.  Hill  and  Hiram  Warner  Hill 
as  executors  of  this  my  last  will  and  testa- 
ment and  hereby  charge  them  and  each  of 
tbem  with  the  faithful  execution  thereof  ac- 
cordhig  to  Its  true  intent  and  meaning  as 
herein  before  expressed.  In  testimony  where- 
of I  have  hereunto  set  my  hand  and  seal  to 
the  foregoing  annexed  seven  written  pages. 
This  5th  day  of  June,  1879.  (Interlined  be- 
fore signing  with  dilTerent  ink.) 

"Hiram  Warner,    tSeal.]** 

The  case  was,  by  consent,  submitted  to 
the  presiding  judge  without  a  jury.  He 
held  that  "Kittle  Hill  Terrell,  wife  of  the 
petitioner,  E.  B..  Terrell,  in  the  property  re- 
ferred to  ♦  •  •  under  the  fifth  item  of 
the  will  of  her  grandfather,  Hiram  Warner, 
deceased,  takes  an  estate  In  fee,  subject  to 
be  divested  upon  her  dying  without  children. 
8he  having  died,  leaving  one  child  and  her 
husband,  the  petitioner  herein,  they  are  en- 
titled to  said  property  in  equal  shares  as 
the  heirs  at  law  of  the  said  Kittle  Hill  Ter- 
rell." He  accordingly  directed  the  receipt 
which  had  been  given  the  executor  to  be 
delivered  up  for  cancellation,  and  two  re- 
ceipts, one  by  E.  B.  Terrell  individually, 
and  the  other  by  him  as  guardian  of  his 
minor  child  each  for  a  half  interest  in 
the  property,  should  be  substituted  therefor. 
The  defendant  excepted. 

H.  W.  Hill,  for  plalntiifs  in  error.  John 
W.  Park,  S.  W.  Harris  and  OrviUe  A.  Park, 
for  defendant  Id  error. 


LUMPKIN,  J.  This  case  presents  some 
unusual  features.  When  the  Supreme  Court 
of  Georgia  was  organized  under  the  act  of 
December  10,  1845  (Laws  1845,  p.  18),  Hon. 
Hi(am  Warner  was  one  of  the  three  judges 
first  elected.  The  second  opinion  which  ap- 
pears in  the  printed  reports  of  this  court  (1 
Qa.  5)  bears  his  name.  For  many  years  he 
was  a  member  of  the  court,  and  for  a  long 
time  presided  as  chief  justice.  He  took  part 
In  the  construction  of  many  wills,  and  now, 
after  his  death,  his  own  will  comes  before 
this  court  for  construction.  It  is  also  a 
somewhat  unusual  fact  that  the  petition 
states  that  it  is  based  in  part  upon  the  opin- 
ion of  another  distinguished  ex  chief  justice, 
Hon.  Logan  B.  Bleckley. 

The  controversy  arises  over  the  propei 
construction  of  the  fifth  item  of  the  testa- 
tor's will.  In  it  he  provided  that,  after  the 
payment  of  specific  legacies,  and  the  ex- 
penses of  administration,  all  the  remaining 
money  In  hand,  or  that  might  be  due  him, 
should  be  Invested  by  his  executors  in  bonds 
or  mortgages  "for  the  benefit  of  the  children 
my  said  daughter  now  has,  or  may  here- 
after have  born,  share  and  share  alike''; 
that  "whenever  any  one  of  her  children  shall 
arrive  at  the  age  of  twenty  one  years  or 
marries,  then  he  or  she  shall  receive  his  or 
her  share  of  said  fund  at  that  time,  and  the 
balance  thereof  continue  to  be  Invested  draw- 
ing Interest  for  the  benefit  of  the  others"; 
that  "in  the  event  any  of  her  children  should 
die  before  marriage  or  arriving  at  the  age 
of  twenty  one  years,  his  or  her  share  of  said 
fund  is  to  be  equally  divided  between  her 
surviving  children  or  their  legal  representa- 
tives, to  wit,  her  grand  children,  provided 
any  of  her  children  should  die  leaving  chil- 
dren." '  Then  follow  the,  words  which  es- 
pecially require  construction.  They  are  as 
follows:  "It  Is  also  my  will,  4eslre  and  in- 
tention, that  if  either  of  my  daughter's 
children  should  depart  this  life,  after  mar- 
riage and  should  die  without  leaving  any 
child  or  children  at  the  time  of  his  or  her 
death  that  his  or  her  share  of  all  or  any 
part  of  the  property,  or  the  proceeds  there- 
of, in  whatever  the  same  may  be  invested, 
herein  devised  or  bequeathed  by  this  will  or 
any  clause  thereof,  shall  revert  to,  and  be 
equally  divided  between  her  surviving  chil- 
dren and  their  legal  representatives;  and 
my  executors  are  hereby  directed  to  take  a 
receipt  from  each  legatee  to  that  effect" 
The  plaintiff  contends  that  under  this  item 
of  the  will  the  granddaughter  of  the  testa- 
tor took  an  estate  in  fee,  subject  to  be  di- 
vested If  she  should  die  after  marriage  with- 
out leaving  child  or  children;  that,  she  hav- 
ing a  child  at  the  time  of  her  death,  the  con- 
dition upon  which  her  estate  might  have  been 
divested  no  longer  existed;  and  that,  her 
estate  being  absolute  at  her  death,  her  hus- 
band and  child  were  entitled  to  share  equal- 
ly in  the  property  so  left  by  her.  On  the 
other  hand,  the  defendant  contends  that  un- 
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<ier  this  Item  of  the  will  the  testator  cre- 
ated a  life  estate  In  his  granddaughter,  Kit- 
tle Hill,  with  remainder  to  such  children  as 
she  might  have  at  the  time  of  her  death; 
that,  having  only  one  child,  the  entire  estate 
passed  to  it;  and  that*  her  husband  wok. 
nothing  as  heir  of  his  wife. 

It  is  clear  that  the  estate  bequeathed  by 
the  testator  to  his  granddaughter  was  not 
expressly  limited  to  a  life  estate.  Neither 
is  there  any  express  gift  or  bequest  to  the 
children  which  she  might  leave.  The  ques- 
tion then  is  narrowed  to  this:  Did  the  tes- 
tator intend  such  a  limitation  or  remainder 
to  arise  by  implication,  and  did  the  language 
employed  by  him  create  such  a  limitatioii 
or  remainder  over? 

Since  1821  it  has  been  the  law  of  this 
state  that  the  word  "heirs,"  or  its  equivalent; 
is  not  necessary  to  create  an  absolute  es- 
tate; but  every  conveyance,  properly  exe- 
cuted, shall  be  construed  to  convey  the  fee, 
unless  a  less  estate  is  mentioned  and  limit- 
ed in  such  conveyance.    Civ.  Ck>de,  t  3083. 

Provisions  in  wills  similar  to  that  now  un- 
der consideration  have  been  construed  a 
number  of  times  by  this  court.  In  Groce  v. 
Rittenberry,  14  Ga.  233,  it  was  said:  "Where 
personal  property  was  bequeathed  to  S.  G., 
and,  If  he  should  die  without  apy  child  liv* 
ing  at  his  death,  then  to  the  children  of  L. 
G.  and  J.  A.;  and  S.  G.  died  leaving  his 
wife  enceinte  with  a  child,  which  was  after- 
wards bom,  and  lived  for  some. time,  but 
subsequently  departed  this  life:  Held,  that 
such  bequest  was  In  the  nature  of  an  ex- 
ecutory gift  to  the  children  of  L.  G.  and  J. 
A.,  to  take  effect  upon  the  defeasance  of  the 
prior  gift  to  S.  G.  Held,  also,  that,  for  the 
purposes  of  this  bequest,  the  child  en  ventre 
sa  mere  was  a  child  living  at  the  d^th  of 
its  father,  S.  G."  * 

In  Harris,  Administrator,  v.  Smith,  16  Ga. 
545,  is  the  following  ruling:  "A  testator 
gave  real  and  personal  estate  to  D.  F.  H., 
with  the  provision  that  If  he  should  'die 
leaving  no  lawful  heirs,  then,  in  that  case,  it 
is  my  will  that  all  of  the  said  property  shall 
be  divided,  share  and  share  alike,  between 
the  children  of  J.  C.  F.'  Held,  that  these 
words  vested  in  D.  F.  H.  an  estate  in  fee, 
subject  to  an  executory  devise  of  the  lands* 
and  bequest  of  the  personal  property  in  fa- 
vor of  the  children  of  J.  0.  F.,  if  the  said 
Dc  F.  H.  should  die  without  children  living 
at  the  time  of  his  death." 

In  Burton  v.  BIa(±,  80  Ga.  638,  644,  a  sim- 
ilar ruling  is  made,  and  the  subject  is  fully 
discussed.  Stephens,  J.,  says:  ''An  obvious 
restriction  upon  the  principle  of  reasoning 
by  Inference  is  that  resort  to  it  shall  be  had 
only  In  the  absence  of  expressed  intention;" 
and  he  holds  that  a  bequest  to  one  and  his 
heirs  would  not  create  a  fee  simple  more  ef- 
fectually under  our  law  than  by  being  to  him 
without  the  added  words  of  inheritance,  and 
that  the  only  effect  of  providing  that  the  es- 
tate should  go  to  some  other  person  if  the 


first  taker  should  die  without  children  is  to 
attach  a  condition  to  the  fee  simple  in  him' 
which  would  terminate  it  if  be  should  die 
without  clilldren.  A  like  construction  has 
been  placed  upon  similar  bequests  in  Hill  v. 
Alford,  46  Ga.  247;  Gibson  v.  Hardaway,  68 
Ga.  870;  Matthews  v.  Hudson,  81  Ga.  120,  7 
S.  E.  286,  12  Am.  St  Rep.  305;  Ghewning 
T.  Shumate,  106  Ga.  751,  32  S.  E.  544;  Davis 
V.  Hollingsworth,  113  Ga.  210,  38  S.  E.  827, 
84  Am.  St.  Rep.  233;  Sumpter  v.  Carter,  115 
Ga.  893,  42  S.  E.  324,  60  L.  R.  A.  274.  Thus 
this  court  has  held  with  great  uniformity 
that,  unless  there  be  something  to  Indicate  a 
contrary  intent  on  the  part  of  the  testator, 
a  devise  or  bequest  to  a  named  person,  fol- 
lowed by  a  provision  that  if  he  shall  die 
childless  the  property  shall  pass  to  some 
other  person,  conveys  to  him  a  fee,  subject 
to  be  divested  upon  his  dying  childless,  or,  as 
it  is  sometimes  called,  a  base  or  qualified  fee, 
and  does  not  confer  upon  any  child  which  he 
may  have  any  interest  or  estate  in  remainder 
in  the  property.  Estates  by  Implication  are 
not  favored.  McCord  v.  Whitehead,  98  Ga. 
385,  25  S.  E.  767. 

In  the  harmony  of  these  decisions  there  is 
but  a  single  note  of  discord.  In  Wetter  v. 
The  United  Hydraulic  Cotton  Press  Co.,  75 
Ga.  540,  the  words,  "and  should  they  two  be 
survived  by  my  said  daughter,  and  she,  my 
said  daughter,  subsequently  die  without  issue 
as  aforesaid,  then  living,  then  it  is  my  will 
that  the  whole  of  my  estate  vest  in  and  be- 
long to  my  own  next  of  kin  then  living  and 
their  heirs  forever,"  when  construed  in  con- 
nection with  the  entire  will  and  the  circum- 
stances surrounding  the  testatrix,  created  a 
remainder  in  favor  of  the  children  of 
her  daughter,  and  did  not  invest  her 
with  a  fee  determinable  upon  dying  without 
issue.  In  regard  to  this  decision,  several 
things  may  properly  be  said.  The  opinion 
was  written  by  Hon.  Marshall  J.  Clarke, 
judge  of  the  superior  court  of  the  Atlanta 
circuit,  presiding  instead  of  Jackson,  C.  J., 
who  was  disqualified.  He  based  his  opinion 
in  part  upon  the  fact  that  the  will  was  drawn 
without  regard  to  technical  rules.  He  said 
(page  544):  "It  would  be  especially  unjust 
to  apply  technical  rules  to  an  instrument 
manifestly  drawn  without  reference  to  them. 
The  will  of  Mrs.  Cobb  is  a  paper  of  this  char- 
acter." No  such  statement  as  this  could  be 
made  in  regard  to  the  will  of  the  ex  chief 
justice  of  this  court,  which  was  doubtless 
drawn  by  himself,  and  which  evinces  on  its 
face  great  care  and  particularity  to  express 
his  Intention  and  to  leave  nothing  to  implica- 
tion. Moreover,  the  will  which  was  under 
consideration  in  that  case  was  probated  in 
1839,  when  the  old  law  In  regard  to  marital 
rights  prevailed.  That  decision  has  been  dis- 
cussed and  criticised  In  Matthews  v.  Hud- 
son, 81  Ga.  126,  7  S.  B.  286,  12  Am.  St 
Rep.  806,  and,  If  it  can  stand  at  all,  it 
must  be  on  Its  own  peculiar  facts.  It  was 
also  delivered  In  1885,  some  years  after  the 
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doath  of  Judge  Warner,  so  that  he  could  not 
have  drawn  his  will  with  the  ruling  there 
made  in  view,  or  have  been  influenced  In  any 
respect  by  it 

In  the  case  of  Hill  ▼.  Alford,  46  6a.  247, 
Bupra,  Chief  Justice  Warner  delivered  the 
opinion  of  the  court  in  1872.  The  will  then 
onder  consideration  contained  the  following 
items: 

Item  5.  "It  is  my  will,  that  as  my  children 
should  marry  o^  become  of  age,  my  executor 
shall  give  off  to  such  child  such  portion  of 
my  estate  aa  he  may  think  best,  for  the  pur- 
pose of  managing  and  controlling  and  deriv- 
ing the  profits  or  income  to  himself;  but  the 
title  to  such  property  shall  not  be  divested 
from  my  estate,  nor  such  child  acquire  any 
title  to  the  same;  but  said  property  shall  be- 
long to  my  estate  until  the  youngest  child 
shall  marry  or  become  of  age,  and  then  shall 
be  brought  into  the  general  fund,  to  be  divid* 
ed  among  all  my  children  equally,  share  and 
share  alike. 

Item  a  "My  further  will  and  deshre  li, 
that  should  all  my  children  die,  without  leav- 
ing children  at  the  time  of  thehr  death,  that 
all  my  property  shall  be  made  a  poor  school 
fmid  of,  to  be  placed  under  the  control  of  the 
'Inferior  Court  of  Putnam  County,' "  etc. 

The  testator  died  leaving  three  sons,  two 
of  whom  died,  leaving  no  children,  before 
Andrew,  the  youngest  became  of  age  or 
married.  The  following  extracts  from  the 
opinion  of  the  chief  justice  will  show  how 
strong  and  clear  were  his  views  on  the  sub- 
ject: "There  is  no  ambiguity  on  the  face 
of  the  testatoi^B  will  which  would  authorise 
the  introduction  of  parol  evidence  to  ex- 
plain it  but  the  words  thereof  are  to  be 
construed  according  to  their  legal  effect 
and  the  intention  of  the  testator  must  be 
derived  from  the  plain,  unambiguous  words 
which  he  has  employed  in  making  his  will. 
^  *  *  The  estate  of  Andrew  in  the  land 
under  the  will  was  not  contingent  upon  his 
leaving  children,  as  has  been  supposed,  but 
was  a  vested  fee,  subject  to  he  divested  in 
the  event  he  died  without  children.  •  ♦  • 
The  fee  which  Andrew  took  in  the  land  un- 
der the  will  was  a  qualified  or  base  fee,  be- 
cause there  was  a  qualification  annexed 
thereto,  to  wit  that  if  he  died  without  chil- 
dren it  was  to  go  over  by  way  of  executory 
devise  to  the  inferior  court  of  Putnam  coun- 
ty. ♦•♦  If  there  should  be  any  doubt 
whether  the  devise  in  this  case  took  an  ab- 
solute estate  in  the  land  at  common  law, 
there  can  be  none  under  the  provisions  of 
the  act  of  1821,  which  declares  that  all 
devises  of  real  property  shall  vest  in  the 
person  to  whom  the  same  are  made  an  ab- 
solute, unconditioiiaJ  fee-simple  estate,  un- 
less it  be  otherwise  expressed,  and  a  less 
estate  mentioned  and  limited  in  such  devise. 
*  *  *  It  was  said,  on  the  argument  that 
it  was  the  intention  of  the  testator  that  his 
grandchildren  should  take  his  property  in 
the  event  his  sons  died  leaving  children,  but 


there  are  no  words  in  the  testator's  will 
which  will  authorize  a  court  to  say  so;  for, 
as  it  was  said  by  this  court  in  Wright  v. 
Hicks,  12  Ga.  156,  66  Am.  Dec.  461,  'courts 
are  not  permitted  to  give  effect  to  the  will 
of  a  testator  contrary  to  the  plain  and  ob- 
vious terms  used  by  him  upon  a  mere  con- 
jecture as  to  his  intention.' " 

The  same  learned  jurist  who  announced 
this  opinion  left  his  own  will  a  few  years 
later.  An  examination  of  it  will  show  that 
it  was  prepared  Veith  the  utmost  care  to 
express  all  the  intention  which  his  testa- 
mentary scheme  embraced.  As  already 
stated,  there  is  no  express  limitation  of  a 
life  estate  in  his  granddaughter  with  re- 
mainder over  to  her  child.  If  there  were 
any  such  remainder  at  all,  it  would 
arise  by  implication.  The  testator  knew  the 
danger  of  entering  into  the  realm  of  con- 
jecture, as  indicated  by  his  opinion  above 
quoted.  Indeed,  after  carefully  and  exhaus- 
tively dealing  with  his  entire  testamentary 
scheme,  he  uses  the  following  striking  words: 
"Believing  myself  competent  to  dispose  of 
my  worldly  effects  by  will,  I  have  done  so, 
and  I  hope  that  the  courts  of  the  country 
will  see  to  it  that  it  is  executed  in  accord- 
ance with  my  expressed  intentions,  and  not 
after  xny  death  be  passing  orders  at  the  in- 
stance of  interested  parties  to  alter  and 
change  the  directions  contained  in  my  will  as 
is  sometimes  done  under  one  pretext  or 
another."  In  the  last  item  of  the  will  he 
again  refers  to  his  intent  and  meaning  as 
"hereinbefore  expressed.*'  He  was  careful 
to  ask  that  his  will  be  executed  in  accord- 
ance with  his  "expressed"  intentions.  He 
evidently  desired  to  guard  against  the  pos- 
sibility of  acting  upon  "m^re  conjecture," 
to  which  he  referred  in  his  decision.  He  be- 
lieved in  expressed  language  rathor  than  im- 
plication. In  Carlton  v.  Price,  10  Ga.  407, 
he  said:  ''When  the  intention  of  testators 
and  the  laws  of  the  land  are  in  conflict 
the  latter  must  prevail." 

In  view  of  all  these  facts,  we  do  not  think 
that  this  provision  in  the  will  can  be  con- 
strued to  have  a  different  meaning  from 
that  which  the  testator  himself  had  put  upon 
a  similar  provision  in  another  will,  or  that 
an  estate  in  remainder  by  implication  should 
be  raised  against  his  declared  desire  that 
the  expressed  intentions  of  his  will  should 
be  carried  out  Nor  do  we  think  tl^t  other 
provisions  of  the  will,  or  the  context  alter 
this  construction. 

It  will  be  noted  that  several  times  in  the 
fifth  item  the  testator  uses  the  expression, 
"for  the  benefit  of  the  children  of  my  daugh- 
ter," which  does  not  indicate  an  intention  to 
limit  the  bequest  to  such  children  to  a  life 
estate.  It  was  also  provided  that  whenever 
one  of  his  daughter's  children  should  ar- 
rive at  the  age  of  21  years  or  marry,  he  or 
she  should  receive  his  or  her  share  of  the 
fund  at  that  time.  It  was  declared  that  in 
the  event  any  of  the  testator's  grandchildren 
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should  die  before  marriage  or  arriving  at  21 
years  of  age,  his  or  her  share  should  be 
equally  divided  between  the  surviving  grand- 
children or  thefar  legal  representatives  (their 
children,  if  any).  This,  however,  In  no  way 
conflicts  with  the  fact  that  if  one  of  the 
children  arrived  at  21  years  of  age  and 
married,  and  thereupon  received  his  or  her 
share,  it  should  be  in  fee.  The  testator  pro- 
-"ided  for  both  contingencies.  First,  in  case 
of  death  before  marriage,  or  arriving  at  21 
years  of  age,  the  property  should  go  as  di- 
rected; and,  secondly,  in  case  of  death  after 
marriage,  without  leaving  any  child  or  chil- 
dren, a  different  disposition  was  made. 

The  use  of  the  word  "also,*'  in  the  expres- 
sion "it  is  also  my  will,"  does  not  create  any 
remainder  Interest  in  favor  of  the  children 
of  the  testator's  grandchildren.  This  word 
not  only  has  the  meaning  of  "In  like  man- 
ner,'* or  "likewise,**  but  it  has  a  further 
meaning  of  -In  addition,"  "besides,-  "as 
well,**  "further,"  "too."  Having  made  one 
provision  in  one  contingency,  he  made  an 
additional  or  further  provision  in  another 
contingency. 

The  direction  in  the  tenth  item  of  the 
will,  that  the  executors  should  hold  the  prop- 
erty devised  to  the  testator's  female  grand- 
children in  trust  for  them,  does  not  oper- 
ate to  limit  the  interest  of  such  grandchil- 
dren to  a  life  estate,  or  to  create  an  estate 
in  remainder  for  their  children. 

Construing  the  fifth  item  of  this  will  alone, 
or  in  connection  with  the  entire  will,  we  are 
of  the  opinion  that  the  estate  created  in  fa- 
vor of  the  testator's  granddaughter,  Kittle 
Hill,  was  an  estate  in  fee,  subject  to  be  di- 
vested or  terminated  upon  her  dying  with- 
out child  or  children  at  the  time  of  her 
death,  and  that  it  did  not  create  any  estate 
in  remainder  in  favor  of  her  child.  It  fol- 
lows that,  upon  Mrs.  Terrell's  death  intes- 
tate, after  marriage,  leaving  a  child,  this 
share  passed  as  any  other  fee-simple  estate 
left  by  her. 

2.  It  does  not  appear  that  any  estoppel 
was  pleaded,  and  it  is  doubtful  if  that  ques- 
tion is  sufficiently  made  to  require  adjudi- 
cation. But  if  the  allegations  of  the  petition 
be  taken  as  true,  the  plaintiff  does  not  ap- 
pear to  be  estopped  by  reason  of  a  mere 
mistake  In  receipting  to  the  executor. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  GANDLrER,  J.,  absent 


(68  W.  Va.  30) 

TUCKER  V.  COLONIAL  FIRE  INS.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  11,  1905.) 

1.  INSUBANCB  —  Action  or  Policy— Statb- 
MBNT  OF  Claim. 

Where  Uie  plaintiff  In  an  action  on  a  policy 
of  fire  insurance,  being  required  to  file  a  more 
particular  statement  of  the  nature  of  his  claim, 
files  a  statement  giving  notice  to  the  defendant 
insurance  company  that  it  would  be  held  liable 


for  the  full  face  of  the  policy  on  the  specific 
property  Insured  thereby,  and,  in  addition,  that 
it  would  be  held  liable  for  the  amount  of  fix- 
tures not  insured  thereby,  the  part  of  such 
statement  giving  notice  that  the  defendajut 
would  be  held  liable  for  the  amount  of  fixtures 
is  immaterialt  and  should  be  treated  as  sur- 
plusage. 
2.  Sams. 

Such  statement  is  suffident  if  it,  in  effect, 
gives  notice  to  the  defendant  of  the  nature  of 
the  plaintiff's  claim. 
8.  Same— Demubbeb  to  Statkmknt. 

Such  statement  is  not  a  part  of  the  plain- 
tiff's  declaration  and  cannot  be  demurred  to. 
If  it  is  too  vague  or  otherwise  insufficient,  the 
remedy  is  to  object  to  the  introduction  of  evi- 
dence under  it 

[Ed.  Note. — For  cases  in  point,  see  voL  28^ 
Cent.  Dig.  Insurance,  §  1625.J 

4.  Sams— Evidence. 

Under  the  statement  filed  by  the  plaintiff 
in  this  case,  it  wss  proper  to  admit  in  evidence 
the  policy  sued  on. 

5.  Sams. 

In  an  action  upon  a  policy  of  fire  insur- 
ance, the  plaintiff  is  not  required  to  prove  com- 
pliance with  any  clause,  condition,  or  warranty 
contained  therein,  which  the  defendant  does 
not.  under  section  64  of  chapter  125  of  the 
Code  of  1899,  by  a  statement  filed,  specify 
plaintiff's  failure  to  perform. 

6.  Same— Conditions  in  Policy. 

Clauses,  conditions,  or  warranties  contain- 
ed in  policies  of  fire  insurance  will  be  construed 
most  strongly  against  the  insurer,  where  it  may 
fairly  be  done,  in  order  to  avoid  a  forfeiture  of 
to  permit  a  recovery;  in  case  of  doubt  fairly 
arising,  the  doubt  will  be  resolved  against  the 
insurer ;  and  where  a  clause,  condition,  or  war- 
ranty admits  of  two  interpretations,  equally 
reasonable,  the  one  most  favorable  to  the  in- 
sured will  be  adopted. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  28» 
Cent  Dig.  Insurance,  §§  292,  295.] 

7.  Same— Substantial  Compliance. 

In  the  absence  of  bad  faith,  the  law  re- 
quires of  the  insured  only  a  reasonable  and 
substantial  compliance  with  the  clauses,  con- 
ditions, and  warranties  of  a  policy  of  fire  in- 
surance. 

8.  Same— INVBNTOBY. 

Where  a  policy  of  fire  insurance  provides 
that  ''the  assured  shall  take  an  inventory  of 
the  stock  hereby  covered,  at  least  once  a  year 
during  the  life  of  this  policy,"  the  assured  has 
a  year  from  the  date  of  the  policy  in  which  to 
make  an  inventory,  although  the  policy  runs 
for  one  year  only. 

9.  Same— Books  of  Account. 

Where  a  clause  in  a  policy  of  fire  insur- 
ance provides  that  the  assured  "shall  keep 
books  of  account,  correctly  detailing  purchases 
and  sales  of  said  stock,"  and  another  clause  in 
effect  provides  that  failure  to  observe  such  con- 
dition shall  work  a  forfeiture  of  all  claims  un- 
der the  policy,  such  clause  requiring  the  as- 
sured to  keep  books  of  account,  etc,  is  a  prom- 
issory warranty  on  his  part. 

10.  Same— Examination  of  Books. 

Where  a  clause  in  a  policy  of  fire  insur- 
ance provides  that  the  insured,  as  often  as  re- 
quired, shall  produce  for  examination  all  books 
of  account,  bills,  invoices  and  other  vouchers,  or 
certified  copies  thereof  if  original  be  lost,  at 
such  reasonable  place  as  may  be  designated  by 
this  company  or  its  representative,  and  shall 
permit  extracts  and  copies  thereof  to  be  made," 
and  another  clause  in  effect  provides  that  no 
suit  or  action  on  the  policy  for  the  recovery  of 
any  claim  shall  be  sustained  in  any  court  of 
law  or  equity  until  after  full  compliance  by  the 
insured   with   the   foregoing   requirement,  such 
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dause  requiring  the  Insared  to  produoe  for  ez- 
amination  all  books  of  account,  etc.,  is  a  prom- 
issory warranty  on  his  part,  and  a  condition 
precedent  to  his  right  of  recovery  on  the  policy. 

11.  Samb— Rkasonablk  Deuand. 

The  clause  requiring  the  insured  to  pro- 
duce for  examination  all  oooks  of  account,  etc., 
as  often  as  rec^uired,  at  such  reasonable  place 
as  may  be  designated  by  the  company  or  its 
repreeentative,  means  a  reasonable  place  in  the 
locality  where  the  insured  property  was  situ- 
ated, in  the  absence  of  conditions  r^dering 
such  place  unreasonable. 

12.  Same. 

A  demand  by  the  insurer  or  Its  representa- 
tiye  requiring  the  insured  to  produce  for  ex- 
amination all  books  of  account  bills,  invoices, 
and  other  Touchers,  or  certified  copies  thereof 
if  the  original  be  lost,  at  a  city  located  about 
140  miles  from  the  place  where  the  insured 
goods  were  situated,  is  unreasonable  as  to 
place,  and  the  insured  is  under  no  duty  to  com- 
ply with  such  demand ;  and  his  failure  to  com- 
ply therewith  constitutes  no  breach  of  the 
dause  of  the  policy  requiring  him  to  produce 
for  examination  all  books  of  account,  etc.,  at 
such  reasonable  place  as  may  be  designated  by 
the  company  or  its  representattye. 

13.  SiLifE— Pboot  ot  Loss. 

Proof  of  loss  under  a  policy  of  fire  Insur- 
ance is  not  evidence  of  the  amount  of  loss,  but 
is  admissible  in  evidence  for  the  sole  purpose 
of  showing  that  proof  of  loss  has  been  made 
as  required  by  the  policy. 

[Ed.  Note. — ^For  cases  in  point,  see  ToL  28, 
Cent.  Dig.  Insurance^  §  1701.] 

14.  Opikion  Evidenos— Valus. 

One  having  sufficient  knowledge  of  the 
value  of  property  destroyed  by  fire  to  speak 
with  intelligence  on  the  subject  may  testify  as 
to  his  opinion  of  its  value,  and  the  weight  to 
be  given  to  his  testimony  is  a  qnestiiMi  for  the 
jury. 

[Ed.  Note. — ^For  cases  in  point,  see  yol.  20, 
O^ni.  Dig.  Evidence,  §  2273.] 

15.  Appeal— Habmless  Ebbob. 

A  verdict  of  a  jury  will  not  be  set  aside 
because  of  the  admission  of  irrelevant  and  im- 
material evidence  where  the  court  can  see  that 
such  evidence  was  not  prejudicial  to  the  party 
complaining. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Wood  County. 

Action  by  J.  W.  Tucker  against  the  Colo- 
nial Fire  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

V.  B.  Archer  and  Wm.  Beard,  for  plaintiff 
in  error.  Merrick  &  Smith  and  D.  0.  Casto, 
for  defendant  In  error. 


COX,  J.  This  is  a  writ  of  error  by  the 
Colonial  Fire  Insurance  Company  to  a  judg- 
ment of  the  circuit  court  of  Wood  county 
for  $1,000  rendered  against  it  in  favor  of 
X.  W.  Tucker  in  an  action  of  assumpsit  upon 
a  fire  insurance  policy.  The  declaration  is 
in  statutory  form.  The  first  of  the  many  er- 
rors assigned  is  the  admission  In  evidence  of 
the  policy  sued  on,  or,  rather,  a  copy  of  the 
policy;  the  original  being  so  charred  by  the 
fire  that  to  have  opened  it  would  have  re- 
sulted la  its  destruction.  The  objection  Ib 
not  on  the  ground  that  a  copy  was  intro- 
duced, but  on  the  ground  that  the  copy,  when 
produced,  varied  from  the  statement  of  the 


nature  of  the  plaintHTs  claim  fijed  under  sec- 
tion 62  of  chapter  125  of  the  Code  of  1890. 
The  statement  is  as  follows: 

The  Colonial  Fire  Insurance  to  J.W.Tucker,  Dr. 
To  amount  of  the  policy  on  stock  of 

foods    in    the    store    at    Burning 
Springs,  Wirt  County,  West  Vir- 
ginia   W.000  00 

To  amount  of  goods  and  fixtures  in 
the  store  at  Burning  Springs,  Wirt 
County,  West  Virginia,  covered  by 
the  policy  at  the  time  of  loss,  to 
wit:  On  the  16th  day  of  Septem- 
ber, 1901 6,900  00 

The  policy  sued  on  covered  only  the  stock 
of  merchandise,  and  not  the  fixtures.  The 
policy  is  a  part  of  the  declaration,  and  dis- 
closes this  fact  The  statement  filed  in- 
cludes more  than  the  policy,  by  charging 
also  for  the  fixtures.  This  statement  was 
filed  without  objection  on  the  part  of  the 
defendant,  and  the  parties  went  to  trial 
upon  it  Statements  under  sections  62  and 
64  of  this  chapter  are  not  pleadings,  but 
are  in  the  nature  of  bills  of  particulars. 
Cappellar  v.  Queen  Ins.  Co.,  21  W.  Va.  576; 
Rosenthal  v.  Scottish  Union  Ins.  Co.  (W.  Va.) 
46  S.  E.  1021.  Such  statements  are  sufil- 
cient  If  they,  in  effect,  give  to  the  party 
reasonable  notice  of  the  nature  of  his  ad- 
versary's claim  or  defense,  as  the  case  may 
be.  The  objection  here  is  not  that  the  state- 
ment is  too  vague,  but  that  it  includes  too 
much.  It  is  apparent  that  the  defendant 
by  this  statement  was  notified  that  the  plain- 
tiff would  claim,  to  the  extent  of  the  face 
of  the  policy,  the  amount  of  the  stock  of 
merchandise  covered  by  the  policy,  and  in 
addition  the  amount  of  the  fixtures  not  cov- 
ered by  the  policy.  The  defendant  being  no- 
tified that  it  would  be  held  for  everything 
covered  by  the  policy,  it  was  entirely  proper 
to  admit  the  policy  in  evidence,  and  no  va- 
riance resulted.  The  addition  of  the  words 
*'and  fixtures"  should  be  considered  imma- 
terial and  treated  as  surplusage. 

The  defendant  filed  a  plea  denying  lia- 
bility, and  also  a  statement  under  section  6-1 
of  chapter  125  of  the  Code  of  1899,  specify- 
ing that  plaintiff  had  failed  to  perform  cer- 
tain clauses  of  the  policy,  whereby  defend- 
ant claimed  that  plaintiff  had  forfeited  all 
claims  under  the  policy,  and  was  barred 
from  recovering.  The  statements  and  speci- 
fications of  defense  are  as  follows: 

**The  defense  in  the  above  cause  being, 
with  other  things,  that  the  action  cannot  be 
maintained  because  of  the  failure  to  per- 
form, and  comply  with,  and  for  the  viola- 
tion of,  certain  clauses,  conditions  and  war- 
ranties, provisions  and  stipulations,  in  the 
policy  sued  on.  The  defendant  here  speci- 
fies the  particular  clauses,  conditions,  war- 
ranties, specifications,  and  stipulations  In  re- 
spect to  which  such  failure  or  violation  Is 
claimed  to  have  occurred,  which  are  as  fol- 
lows: 

"First.  *It  is  expressly  stlpuhited  that  the 
assured  shall  take  an  Inventory  of  the  stock 
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bereby  cohered,  at  least  once  a  year,  during 
tbe  life  of  this  policy,  and  shall  keep  books 
of  account  correctly  detailing  purchases  and 
sales  of  said  stock,  and  shall  keep  said  in- 
ventory and  books  securely  locked  in  an 
iron  safe,  or  away  from  building  and  at  a 
safe  distance  during  the  hours  that  said 
store  is  closed  for  business.  Failure  to  ob- 
serve these  conditions,  shall  work  a  forfei- 
ture of  all  claims  under  this  policy.'  It  is 
contended  (a)  that  no  inventory  of  stock 
covered  by  said  policy  was  taken  during  the 
life  of  said  policy;  and  (b)  that  no  books  of 
account,  correctly  detailing  purchases  and 
sales  of  said  stock,  were  kept  by  the  plain- 
tiff, as  required  by  such  policy. 

"Second.  The  insured  as  often  as  requir- 
ed, shall  exhibit  to  any  person  designated  by 
this  company  all  the  remains  of  any  proper- 
ty herein  described,  and  submit  to  examina- 
tion, tmder  oath,  by  any  person  named  by 
this  company,  and  subscribe  the  same,  and 
as  often  as  required  shall  produce  for  ex- 
amination all  books  of  account,  bills,  in- 
voices and  other  vouchers,  or  certified  copies 
thereof  if  the  original  be  lost,  at  such  rea- 
sonable place  as  may  be  designated  by  this 
company  or  Its  representative,  and  shall  per- 
mit extracts  and  copies  tiiereof  to  be  made.* 
It  is  claimed  by  the  defendant  that  on,  to 
wit,  November  23,  1902,  Chas.  W.  Blair,  a 
person  designated  by  the  defendant  com- 
pany, within  the  meaning  of  said  provision 
of  said  policy,  by  letter  dated  Huntington, 
West  Virginia,  November  23,  lfi02,  requir- 
ed the  plaintiff  to  comply  with  the  forego- 
ing provision  of  said  policy,  and  to  submit 
to  tlie  said  Chas.  W.  Blair  for  examina- 
tion, at  the  Florentine,  Huntington,  West  Vir- 
ginia, all  books  of  account,  bills,  invoices, 
and  other  vouchers,  and  certified  copies  of 
the  same  if  originals  be  lost,  in  order  to  as- 
certain the  exact  amount  of  stock  on  hand  at 
the  time  of  fire,  which  place  so  mentioned 
was  a  reasonable  place  and  town,  and  it 
will  be  shown  that  said  plaintiff,  J.  W.  Tuck- 
er, failed  to  comply  with  said  requirement, 
in  this;  that  he  failed  to  produce  the  bills, 
invoices,  and  other  vouchers,  or  certified 
copies  of  the  same  where  originals  were 
claimed  to  be  lost,  and  failed  to  produce 
books  of  account  which  showed  the  exact 
amount  of  stock  on  hand  at  the  time  of 
said  fire,  so  that  the  liability  of  this  com- 
pany under  the  provision  of  said  policy  could 
be  ascertained. 

••Third.  'No  suit  or  action  on  this  policy 
for  the  recovery  of  any  claim  shall  be  sus- 
tained in  any  court  of  law  or  equity,  until 
after  full  compliance  by  the  insured  with 
all  the  foregoing  requirements,  nor  unless 
commenced  within  twelve  months  after  the 
Are.*  It  will  be  claimed  on  the  trial  of  said 
cause  that  said  plaintiff,  by  this  provision  of 
the  policy,  is  not  entitled  to  maintain  this 
suit  thereon,  for  the  reason  that  he  has  fail- 
ed in  the  particulars  mentioned  in  the  first 
and  second  above  specifications.'* 


To  this  statement  and  these  specifications 
of  defense  the  plaintiff  filed  a  statement  of 
matters  relied  upon  by  him  in  waiver  or  es- 
toppel on  the  part  of  defendant  These 
statements  and  specifications  limited  the  ex- 
tent of  the  issue  in  this  case.  The  plaintiff 
was  not  put  upon  i>roof  of  compliance  with 
any  clause,  condition,  or  warranty  of  the 
policy  which  the  defendant  had  not  specified 
plalntiirs  failure  to  perform.  Rosenthal  v. 
Scottish  Union  Ins.  Ck).,  supra.  It  will  be 
observed  that  the  whole  of  the  'iron-safe 
clause"  was  quoted  in  the  statement,  but 
the  only  parts  of  it  which  defendant  speci- 
fied that  plaintiff  had  failed  to  perform,  were 
two:  (a)  That  no  inventory  of  stock  cov- 
ered by  said  policy  was  taken  during  the 
life  of  said  policy;  and  (b)  that  no  books  of 
account,  correctly  detailing  purchases  and 
sales  of  said  stock,  were  kept  by  the  plain- 
tiff as  required  by  such  policy. 

We  desire  first  to  notice  the  specification 
as  to  the  failure  to  take  an  inventory.  This 
policy  bears  date  the  15th  day  of  June,  1901. 
The  fire  occurred  on  the  10th  day  of  Septem- 
ber, 1901 — ^three  months  and  one  day  from 
the  date  of  the  policy.  The  inventory,  by  the 
terms  of  the  policy,  was  required  to  be  taken 
at  least  once  a  year.  Shall  we  say  that  plain- 
tiff did  not  have  a  whole  year  to  take  an  in- 
ventory? Clauses,  conditions,  and  warranties 
contained  in  a  policy  of  fire  insurance  will  be 
construed  most  strongly  against  the  insurer, 
where  it  may  fairly  be  done,  in  order  to  avoid 
a  forfeiture  or  to  permit  a  recovery;  in  case 
of  doubt  fairly  arising,  the  doubt  will  be 
resolved  against  the  insurer;  and  where  a 
clause,  condition,  or  warranty  admits  of  two 
interpretations,  equally  reasonable,  the  one 
most  favorable  to  the  insured  will  be  adopt- 
ed. Liverpool  &  London  ft  Globe  Ins.  Ck>.  v. 
Kearney,  180  U.  S.  132,  21  Sup.  Ot  320,  45 
L.  Ed.  460;  National  Bank  v.  Ins.  Co.,  95 
U.  S.  673,  678,  679,  24  L.  Ed.  563;  Moulor  v. 
Am.  Life  Ins.  Co.,  Ill  U.  S.  335-341,  4  Sup. 
Ct  466,  28  L.  Ed.  447;  16  Am.  &  Eng.  Enc. 
Law,  863,  and  the  authorities  cited  in  notes 
2  and  3.  In  the  case  of  Liverpool,  etc.,  Ins. 
Co.  V.  Kearney,  Justice  Harlan,  in  delivering 
the  opinion  of  the  court,  says:  "To  the  gen- 
eral rule  there  Is  an  apparent  exception  in 
the  case  of  contracts  of  Insurance,  namely, 
that,  where  a  policy  of  insurance  is  so  framed 
as  to  leave  room  for  two  constructions,  the 
words  used  should  be  interpreted .  most 
strongly  against  the  insurer.  This  exception 
rests  upon  the  ground  that  the  company's  at- 
torneys, ofllcers,  or  agents  prepared  the  pol- 
icy, and  it  is  its  language  which  must  be  in- 
terpreted." Not  only  do  the  words  in  ques- 
tion give  to  the  plaintiff  a  year  in  which  to 
take  an  inventory,  but,  if  there  were  a  doubt 
fairly  arising,  it  would  be  resolved  in  favor 
of  the  insured.  Clauses  similar  to  the  one 
in  controversy  were  passed  on  in  the  cases 
of  McCoIlum  V.  Niagara  Fire  Ins.  Co.,  61  Mo. 
App.  352;  Forehand  v.  Niagara  Ins.  Co.,  58 
IlL    App.    161;    and    Citizens'    Ins.    Co.    ▼. 
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Simgiie,  8  Ind.  App.  275,  85  NL  B.  IQKk 
cueg  eaqEHreoaly  hold  that  the  hunsred  Is  eii- 
ttQed  to  a  fall  year  from  the  date  otf  the  pol- 
icy within  which  to  taJce  an  inrentory^  not- 
wtthstanding  the  policy  runa  for  one  year 
<m]y.  It  seems  clear  to  us  that  the  insured 
had  a  foil  year  from  the  date  aS  the  poli(*y 
wltldn  which  to  take  an  inventory,  although 
the  policy  ran  for  one  year  only. 

We  will  now  notice  the  specification  that 
no  books  of  acconnt,  correctly  detailing  pur- 
cbases  and  sales  of  stock,  were  k^t  by  plali^ 
tiff  as  required  by  the  poticy.  Some  weeks 
after  the  fire  whidi  consumed  plaintiff's  store 
at  Burning  Sinrings,  G.  W.  Blair,  the  adjuster 
for  the  defendant  and  the  other  companies 
wb!cb  had  Issued  policies  on  the  same  stock 
of  merchandise,  called  upon  plaintiff,  and, 
after  securing  the  execution  of  a  nonwaiver 
agreement,  proceeded  to  investigate  the 
amomit  of  the  los&  The  plaintiff  turned  over 
all  of  his  books  of  account  and  inventories 
and  all  duplicate  bills  he  had  then  received 
to  Blair,  the  adjuster.  The  books  consisted 
of  a  journal,  two  ledgers,  and  two  invento- 
ries. Certain  bills  of  purchases  had  not  been 
entered  on  the  booln  at  the  time  of  the  fire, 
and  were  burosd.  It  does  not  appear  that 
tbere  had  been  ajo^  unreasonable  delay  in 
entering  these  bills  on  the  books.  Two  pencil 
blotters  also  were  burned.  The  books,  etc., 
tamed  over,  were  examined  l^  Blair  at  Par- 
kersburg,  and  thpji  taken  by  him  to  Huiipb- 
ington,  and  there  kept  several  days,  until 
plaintiff  went  to  Huntington,  and,  after 
haviDg  a  confieraice  with  Blair,  brought  tlie 
books,  ete.,  back  with  him.  In  tiie  meantime 
plaintiff  had  sent  to  Blair  more  duplicate 
bills.  No  settlement  baving  been  made,  plain- 
tiff  made  proof  of  loss  under  the  policy.  Aft- 
er proof  of  loss  was  made,  Blair,  the  adjuster, 
by  letter  dated  November  28,  1901,  to  plain- 
tiff, took  exceptions  to  the  proof  of  loss,  and 
demanded  that  plaintiff  submit  to  him  for 
examination  at  the  Florentine  Hotel,  Hunt- 
ington, W.  Va.,  all  books  of  accounts,  bills, 
invoices,  and  other  vouchers,  or  certified  cop- 
ies of  same  if  originals  be  lost.  Later  the 
plaintiff  went  to  Huntington  with  all  his 
books  and  papers,  including  duplicate  bills 
for  nearly  all  of  the  purchases  not  entered  on 
the  books.  Some  of  them — in  fact,  nearly  all 
of  them — were  not  certified;  but  no  objection 
waa  made  by  Blair  because  of  that  fact,  and 
no  further  demands  were  made  for  certified 
bills.  A  long  consultation  between  plaintiff 
and  Blair,  the  adjuster,  took  plac&  on  this 
occasion  at  Huntington,  in  the  presence  of 
Casto,  attorney  for  plaintiff.  At  this  last 
meeting  at  Huntington  a'  statement  of  the 
wholesale  bills  not  entered,  and  which  were 
destroyed  by  fire,  was  present,  and  a  footing 
thereof  was  made  by  Blair.  No  settlement 
was  made.  About  700  pages  of  this  massive 
record  is  taken  up  with  the  books  and  papers 
of  the  plaintiff.  There  is  practically  no  con- 
flict in  the  evidence  as  to  what  t)ooks  were 
kept  by  the  plaintiff,  or  as  to  what  they  dis- 


tioaed;  Tbt  gnestioa  it  whether  or  not  tfaeee 
bookie  in  legal  effect*  oonstituted  a  compli- 
ance with  the  clause  of  the  policy  reQulring 
Iri^dntiff  to  keep  books  of  account,  etc.  In 
the  absence  of  bad  faith,  the  law  requires  of 
the  Insured  only  a  reasonable  and  substantia} 
compliance  with  tdie  xstetuses^  conditions,  and 
warranties  of  a  policy  of  fire  insurance.  Liv- 
erpool &  London  &  Qlobe  Ins.  Co.  v.  Kearney, 
180  U.  S.  182,  21  Sup.  Gt  826,  45  L.  Bd.  460; 
McNutt  T.  Va.  Pire  &  Marine  Ins.  Co.  (Tenn.) 
45  S.  W.  61;  Am.  Central  Ins.  Co.  v.  Ware, 
65  Ark.  886,  46  S.  W.  129;  Meyer  Bros.  v. 
Ina.  Co.,  78  Mo.  App.  166;  Standard  Fire  Ins. 
Co.  V.  WiUock  (Ter.  Civ.  App.)  20  S.  W.  218; 
Liverpool,  etc.,  Ins.  Co.  v.  Sheffy,  71  Miss. 
919,  16  South.  807;  Liverpool,  etc.,  Ins.  Co. 
T.  Ellington,  94  Qa.  785,  21  SL  B.  1006;  West- 
em  Assurance  Co.  v.  McGlathery,  115  Ala. 
218,  22  South.  104,  67  Am.  St.  Rep.  26;  Mor- 
ris V.  Imperial  Ins.  Co.,  103  Oa.  567,  29  S.  E. 
927;  Jones  v.  Southern  Ins.  Co.  (C.  C.)  38 
Fed.  19;  Sun  Ins.  Co.  v.  Jones,  54  Ark.  876, 
15  S.  W.  1084;  Brown  v.  Pallatine  Ins.  Co., 
89  Tex.  590,  85  S.  W.  1060;  Pa.  Fire  Ins.  Co. 
V.  Brown  (Ter.  6lv.  App.)  86  S.  W.  590;  E. 
Tex.  Fire  Ins.  Co.  v.  Harris  (Tex.  Civ.  App.) 
25  S.  W.  720;  Home  Ins.  Co.  v.  Cohen,  20 
Grat  812.  We  are  aware  that  there  are  some 
authorities  holding  that  a  literal  compliance 
is  necessary,  but  the  decided  weight  of  au- 
thority is  the  other  way. 

In  the  case  of  Liverpool,  etc.,  v.  Kearney, 
supra,  Justice  Harlan  says:  "The  covenant 
and  agreement  to  keep  a  set  of  books  show- 
ing a  complete  record  Of  business  transacted, 
including  all  purchases  and  sales,  both  for 
cash  and  credit,  together  with  the  last  in- 
ventory of  said  business,  should  not  be  in- 
terpreted to  mean  such  books  as  would  be 
kept  by  an  expert  bookkeeper  or  account- 
ant in  a  large  business  house  in  a  great 
city.  That  provision  is  satisfied  if  the  books 
kept  were  such  as  would  fairly  show  to  a 
man  of  ordinary  intelligence  all  purchases 
and  sales,  both  for  cash  and  credit"  In  the 
case  of  McNutt  v.  Va.  Fire  &  Marine  Ins. 
Co.  a  part  of  the  syllabus  is  as  follows:  *'In 
a  suit  on  such  policy  it  appeared  that  com- 
plainant had,  in  good  faith,  kept  books 
showing  all  his  accounts;  the  main  defect 
being  that  the  cash  account  contained  en- 
tries of  money  received  on  collections  and 
on  deposit,  as  well  as  for  sales  of  goods. 
Complainant  had  also*  taken  an  inventory, 
which  it  bad  been  his  habit  to  keep  in  his 
safe.  On  the  day  before  the  fire  be  had 
been  engaged  in  taking  a  new  inventory  in 
the  same  book,  which  was  not  completed; 
and  it  had  been  inadvertently  left  out  of 
the  safe,  and,  together  with  his  current  in- 
voices, destroyed.  Complainant  supplied  all 
deficiencies  in  the  proofs  by  producing  dupli- 
cate invoices,  and  showing  beyond  question 
the  true  status  of  bis  accounts  and  of  the 
stock  destroyed.  Qeld,  that  complainant  was 
entitled  to  recover  on  the  ground  that  he 
had  shown  a  substantial   compliance  with 


90 


51  SOUTHBASTEBN  REPOBTEB. 


jCW.  Vjl 


every  reasonable  veqnirement  of  such  pol- 
icy.'* In  the  case  of  I^verpool,  etc.,  Ins.  Go. 
V.  SnUngton,  94  Ga.  785,  21  S.  E.  1006,  It 
was  held  that  where  the  policy  required  tiiat 
the  assured  should  keep  a  set  of  books  show- 
ing a  complete  record  of  business  transacted. 
Including  all  purchases  and  sales,  both  for 
cash  and  credit,  "it  was  not  indispensable 
that  the  set  of  books  kept  should  embrace 
what  is  usually  termed  a  'cashbook,'  or  that 
the  book  should  be  kept  on  any  particular 
system,  or  in  a  manner  to  render  it  easy, 
rather  than  slow  and  difficult,  to  ascertain 
the  amount  of  purchases  and  sales,  and  dis- 
tinguished cash  transactions  from  those  of 
credit  It  was  enough  that  these  matters 
would  be  ascertainable  from  the  books  with 
the  assistance  of  those  who  kept  them,  or 
who  understood  the  system  on  which  they 
were  kept"-  In  the  case  of  Western  As- 
surance Oo.  y.  Redding,  68  Fed.  708,  15  O. 
G.  A.  619,  the  first  point  of  the  syllabus  is 
as  follows:  "Plaintiff,  the  keeper  of  a  coun- 
try store,  held  a  policy  of  insurance  on  his 
stock  of  goods,  issued  by  the  defendant  com- 
pany, which  contained  a  clause  proTiding 
that  it  was  one  of  the  conditions  of  the  pol- 
icy that  plaintiff  should  keep  a  set  of  books 
showing  a  complete  record  of  his  business, 
purchases  and  sales,  take  an  itemized  in- 
ventory at  least  once  a  year,  keep  such  books 
and  inventory  in  a  fireproof  safe,  and  pro- 
duce the  same  in  case  of  loss,  and  that  fail- 
ure to  comply  with  such  conditions  should 
avoid  the  policy.  PlaintifTs  store  and  stock 
were  destroyed  by  fire,  and,  in  an  action 
subsequently  brought  against  the  insurance 
company,  It  appeared  that  he  kept  a  set  of 
books  in  a  primitive  and  unskillful  manner, 
which  books  were  all  in  the  safe,  and  were 
produced,  except  a  cash  sales  book  covering 
21  days  before  the  fire,  which  had  been 
inadvertently  left  out  of  the  safe  and  burn- 
ed; and  such  books  showed  plaintiff's  pur- 
chases and  ci^dit  sales,  and  some  of  his 
cash  sales,  as  well  as  the  result  of  an  in- 
ventory taken  a  short  time  before  the  fire. 
Held,  that  the  promissory  warranty  contain- 
ed in  the  safe  clause  aforesaid  was  a  con- 
dition subsequent  only,  and  that  the  facts 
shown  were  sufficient  to  justify  a  finding  of 
compliance  therewith.**  In  the  case  of 
Home  Ins.  Go.  v.  Gohen,  20  Grat  312,  it  was 
held  that  "in  an  action  on  a  policy  of  in- 
surance against  fire,  hll  that  can  be  required 
of  the  plaintiff  is  a  reasonable  and  substan- 
tial compliance  with  the  conditions  of  the 
policy."  This  case  was  approved  by  this 
coutt  in  the  case  of  Bryan  v.  Insurance  Go., 
8  W.  Va.  605.  Judge  Moore  delivered  the 
opinion  in  the  following  lang^uage:  "As  held 
in  Home  Ins.  Go.  v.  Gohen,  20  Grat  812,  a 
reasonable  and  substantial  compliance  with 
the  terms  of  the  policy  is  all  that  is  re- 
quired." 

The  clause  of  the  policy  under  considera- 
tion constituted  a  promissory  warranty  on 
the  part  of  the  plaintiff,  and  a  reasonable 


and  sobstantial  compliance  therewith  in  good 
faith  is  shown  by  the  practically  uncontra- 
dicted and  uncontroverted  evidence  in  this 
record.  The  authorities  we  have  cited  meet 
every  objection  to  the  books  of  account  kept 
by  the  plaintiff.  These  books  were  pro- 
duced on  the  trial,  and  were  copied  in  the 
record.  A  full  statement  was  made  of  the 
wholesale  bills  not  entered.  The  plaintiff 
testified  that  from  these  books  and  papers 
he  could  and  did  ascertain  the  purchases  and 
sales.  The  adjuster,  Blair,  testified  that  "it 
is  not  difficult  to  take  books  of  this  kind 
and  arrive  at  a  conclusion,  because  they 
were  simply  single-entry  books— simply  a 
debit  and  a  credit**  A  statement  of  the 
wholesale  bills  not  entered,  amounting  to 
about  $1,300,  was  produced,  and  duplicates 
of  nearly  all  of  said  bills  were  also  pro- 
duced. Adjuster  Blahr  testified  that  he  made 
up  a  statement  from  these  books  and  papers 
of  the  amount  of  goods  on  hand  at  the  time 
of  the  fire.  Plaintiff  and  Blair  arrived  at 
different  conclusions,  but  Blair  rejected  items 
which  the  plaintiff  included. 

We  will  now  consider  the  specification 
that  plaintiff  failed  to  produce  at  Hunting- 
ton, W.  Va.,  pursuant  to  the  letter  of  No- 
vember 23,  1001,  all  books  of  accounts,  bills, 
invoices,  and  other  vouchers,  or  certified 
copies  of  same  if  originals  be  lost  Defend- 
ant had  a  right  to  demand  the  production, 
for  examination,  of  all  books  of  account 
etc.,  but  in  so  doing  it  must  be  prompt  and 
reasonable  in  its  demands.  Kerr  on  Ins. 
6^,  and  cases  cited  in  note  309.  The  pro- 
vision of  the  policy  requiring  the  insured 
to  produce  for  examination  all  books  of  ac- 
count, etc.,  was  a  promissory  warranty  on 
his  part  and  a  condition  precedent  to  his 
right  to  recover  on  the  policy.  In  the  case 
of  Murphy  v.  Northern  British  &  Mercan- 
tile Go.,  61  Mo.  App.  323,  a  clause  almost 
identical  with  the  one  under  consideration 
was  construed,  and  it  was  there  held  that 
"the  provision  of  an  insurance  policy  re- 
quiring the  insured  to  produce  his  books, 
etc.,  for  examination  when  required,  at  a 
reasonable  place,  means  a  reasonable  place 
in  the  locality  or  town  where  the  insured 
property  is  situated.**  To  the  same  effect 
are  the  cases  of  Am.,  etc.,  Ins.  Go.  v.  Simp- 
son, 43  111.  App.  98;  Flelsch  v.  Ins.  Go.,  58 
Mo.  App.  598.  See,  also,  Elliott  on  Insur- 
ance, I  313.  This  seems  to  be  the  only  rea- 
sonable construction  of  this  clause,  in  the 
absence  of  conditions  rendering  a  place  in 
the  locality  where  the  insured  goods  were 
situated  unreasonable,  and  we  hold  it  to  be 
the  law.  In  the  case  at  bar  the  demand 
was  made  to  produce  for  examination  all 
books  of  account  etc.,  at  the  city  of  Hunt- 
ington, 140  miles  or  more  from  the  place 
where  the  insured  property  was  situated. 
The  city  of  Huntington  was  not  a  reasonable 
place,  within  the  meaning  of  this  clause  of 
the  policy  sued  on;  and  the  plaintiff  was 
under  no  duty  to  produce  snch  books,  etc.. 
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at  that  place,  and  can  be  charged  with  no 
violation  of  this  clause  because  he  did  not 
do  so. 

It  is  oylous  that  there  was  no  failure  of 
the  plaintiff  to  comply  reasonably  and  sub- 
stantially with  the  clauses  specified  by  the 
defendant  In  our  Judgment,  it  would  have 
been  the  duty  of  the  court,  upon  motion, 
under  the  rule  laid  down  in  case  of  Ketter^ 
man  y.  Dry  Fork  R.  Co.,  48  W.  Va.  606, 
87  S.  E.  683,  and  other  cases  decided  by 
this  court,  to  have  directed  a  verdict  for 
the  plaintiff,  and  an  assessment  of  damages 
by  the  Jury.  If  a  verdict  had  been  rendered 
for  defendant,  it  would  have  been  contrary 
to  the  law  and  evidence.  This  being  true, 
the  question  of  waiver  and  the  evidence  and 
instructions  in  relation  thereto  were  elimi- 
nated and  were  wholly  immaterlaL  The 
single  question  remaining  for  the  Jury,  and 
as  to  which  there  was  a  conflict  in  the  evi- 
dence, was  the  quantum  of  damages  to  be' 
assessed  to  the  plaintiff,  or,  in  other  words, 
the  amount  of  loss  and  damage. 

The  defendant  complains  of  the  refusal 
of  the  court  to  give  a  number  of  instructions 
asked  for  by  it;  but  there  being  no  failure 
to  comply  with  the  provisions  of  the  policy 
by  the  plaintiff,  as  specified  by  the  defend- 
ant, most  of  these  instructions  were  not  ap- 
plicable, and  defendant  was  not  prejudiced 
by  the  refusal  to  give  any  of  them.  Some 
of  them  were  offered  on  the  theory  that  it 
was  the  duty  of  plaintiff  to  show  compliance 
with  the  clause  requiring  the  books,  etc.,  to 
be  kept  in  an  iron  safe;  but,  as  we  have  al- 
ready said,  the  defendant  did  not  specify 
such  failure,  and  could  not  have  the  benefit 
thereof.  Defendant  also  complains  that  im- 
proper instructions  were  given  for  the  plain- 
tiff. The  instructions  complained  of  were 
wholly  immaterial,  and  had  no  bearing  on 
the  question  of  the  amount  of  loss  and  dam- 
age with  which  the  defendant  should  have 
been  assessed.  The  rule  is  that  the  court 
will  not  reverse  a  Judgment  merely  because 
the  trial  court  misinstructed  the  Jury,  when 
all  the  facts  in  the  case  are  in  the  record, 
and  it  appears  thereby  that  the  appellant 
could  not  have  been  injured  by  the  misin- 
struction.  Clay  v.  Robinson,  7  W.  Va.  348; 
Corder  v.  Talbot,  14  W.  Va.  277;  Taylor  v. 
Boughner,  16  W.  Va.  327;  Edgell  v.  Cona- 
way,  24  W.  Va.  747;  Beaty  v.  B.  &  O.  R. 
Co.,  6  W.  Va.  388;  Carrlco  v.  W.  V.  0.  &  P. 
Ry,  Co.,  89  W.  Va.  86,  19  S.  B.  671,  24  L. 
R.  A.  50.  The  instructions  complained  of 
were  not  prejudicial  to  the  defendant  upon 
the  question  of  the  ascertainment  of  the 
amount  of  loss  and  damage. 

Defendant  aldo  complains  of  the  admis- 
sion of  certain  evidence  on  the  trial  over  its 
objection.  The  proof  of  lose  made  by  the 
plaintiff  under  the  policy  was  admitted,  but, 
as  the  record  shows,  only  for  the  purpose 
of  proving  that  it  had  been  made  as  required 
by  the  policy.    A  copy  of  the  proof  of  loss  is 


admissible  to  show  compliance  with  the 
policy,  but  not  to  prove  loss.  Mays  on  Ins.  fi 
679,  note  7.  See,  also,  Schwarzbach  v.  Pro- 
tective Union,  26  W.  Va.  622,  52  Am.  Rep. 
227.  As  we  have  seen,  there  was  no  issue 
involving  this  matter,  but,  for  the  purpose 
for  which  the  proof  of  loss  was  admitted,  it 
was  harmless,  and  did  not  prejudice  the  de- 
fendant Evidence  tending  to  prove  defend- 
ant's refusal  to  appraise  as  provided  by  the 
policy  was  admitted.  This  evidence  was 
likewise  immaterial  upon  the  question  of 
loss  and  damage,  and  was  not  prejudicial. 
The  statement  of  the  wholesale  bills  not  en- 
tered was  admitted,  which  was  proper  in 
connection  with  plaintiff's  evidence,  whether 
the  statement  had  ever  been  presented  to 
adjuster  Blair  or  not  The  evidence  of  Gas- 
to,  in  rebuttal  to  Blair's  testimony,  as  to 
amount  ascertained  by  Blair  to  be  the  loss 
and  damage,  was  proper.  The  evidence  of 
Van  Alstine,  Owens,  O'Brien,  and  Depue  as 
to  the  value  of  the  stock  of  merchandise  con- 
sumed by  the  fire  was  proper.  Three  of 
these  witnesses  had  been  clerks  in  plaintiff's 
store,  and  the  other  a  merchant  These 
witnesses  showed  sufficient  knowledge  on  the 
subject  to  enable  them  to  testify  intelli- 
gently upon  the  question  of  value,  and  the 
weight  to  be  given  to  their  testimony  was  for 
the  Jury.  Mr.  Elliott,  in  his  work  on  Evi- 
dence, §  685,  says:  "Witnesses  who  are  not 
strlctiy  experts,  as  well  as  expert  witnesses, 
may  testify  as  to  the  value  of  property,  real 
or  personal,  or  as  to  the  value  of  services, 
in  a  proper  case.  They  must,  however,  have 
some  knowledge  on  which  to  base  their 
opinion.  If  they  hare  such  knowledge,  the 
fact  that  it  is  slight  will  go  to  the  weight 
of  their  testimony,  rather  than  to  its  com- 
petency." See,  also,  section  676.  Bearing, 
directly  upon  the  competency  of  the  testi- 
mony of  these  witnesses,  see  the  following 
authorities:  Buckley  v.  U.  S.,  4  How.  (U. 
S.)  251,  11  L.  Ed.  961;  Enos  v.  St  Paul  P.  & 
M.  Ins.  Co.  (S.  D.)  57  N.  W.  919,  46  Am.  St 
Rep.  796;  Sirrine  v.  Briggs,  31  Mich.  443; 
Walker  v.  CJolUns,  50  Fed.  737,  1  0.  0.  A. 
642.  We  do  not  find  that  defendant  was 
prejudiced  by  the  admission  of  improper 
testimony,  although  much  testimony  was  ad- 
mitted which  was  immaterial  to  the  ques- 
tion of  the  amount  of  loss  and  damage.  Mr. 
Barton,  in  2  Barton's  Practice,  735,  says,  in 
relation  to  setting  aside  a  verdict  of  a  Jury 
on  the  ground  of  the  admission  of  improper 
testimony,  that  ''the  court  will  not  grant  a 
new  trial,  although  there  has  been  an  er- 
ror in  the  admission  or  rejection  of  evidence 
or  in  the  direction  of  the  Judge,  if  it  appear 
to  the  court,  on  the  whole  matter,  that  the 
verdict  ought  to  be  confirmed."  See,  also,  2 
Tucker's  Com.  302;  4  Minor,  Ins.  937;  Tay- 
lor V.  R.  R.  Co.,  33  W.  Va.  39,  10  S.  B.  29 
Hall  V.  Lyons,  29  W.  Va.  410,  1  S.  E.  582 
State  V.  Hall,  45  W.  Va.  767,  32  S.  E.  240^ 
Jones  V.  Singer  Mfg.  Co.,  38  W.  Va.  147,  18 
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S.  B.  478;  Flowers  t.  Fletcher,  40  W.  Va. 
103,  20  S.  B.  870;  State  v.  Yatea,  21  W.  Va. 
761. 

The  evidence  on  the  question  of  the  amount 
of  loss  and  damage,  while  somewhat  conflict- 
ing, was  sufficient  to  support  the  verdict 

We  And  no  reversible  error  in  this  record. 
Therefore  the  Judgment  of  the  circuit  court 
is  afllrmed. 


.  (71  s.  C.  X17) 

GREEN  v.  CANNADY  et  al 

(Supreme  Court  of  South  Carolina.    April  6» 

1905.) 

1.  Tenancy  in  Cokmon  —  Advsbss  Pobse8« 

SION. 

A  tenant  in  common  cannot  set  up  ad- 
verse  possession  against  his  co-tenants  until  ac- 
tual ouster. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Tenancy  in  Common,  fi  43.] 

2.  Same. 

Ten  years'  adverse  possession  after  ouster 
gives  tenant  hi  common  good  title  against  his 
co-tenants. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  45, 
Cent  Dig.  Tenancy  in  Common,  §  45.] 

3.  Executors  and  Administbators— Sale  of 
Decedent's  Land— Impeachhent. 

Wh«)re  land  is  sold  by  order  of  the  probate 
court  in  aid  of  assets  of  the  decedent,  it  cannot 
be  impeached  bv  proof  of  payment  or  tender 
of  part  of  the  indebtedness  of  the  estate,  and 
where  no  notice  of  tender  was  given  at  the  sale 
the  purchaser  takes  title  unaffected  by  it 

[Ed.  Note. — For  cases  in  point  see  vol.  22. 
Cent.  Dig.  Executors  and  Administrators,  i 
1552.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;  Frank  B.  Gary,  Special 
Judge. 

Action  by  Mary  Elizabeth  Nora  Green 
against  Thos.  W.  Cannady  and  Wm.  A.  Can- 
nady,  executors  of  Thos.  Cannady,  W.  L. 
Gray,  and  others.  From  circuit  decree  Thos. 
W.  Cannady  appeals.    Affirmed. 

Thos.  W.  Cannady,  in  pro.  per.  Ferguson 
&  Featherstone  and  F.  P.  McGowan,  for  re- 
spondent 

WOODS,  J.  This  was  an  action  for  par- 
tition of  a  tract  of  88  acres  of  land.  PlaintilT 
alleged  in  her  complaint  that  she  and  the 
defendant  W.  L.  Gray  each  owned  one- 
fourth  of  the  tract,  and  that  the  defendants 
T.  W.  Cannady  and  Nancy  E.  Rhodes  each 
owned  one-sixth.  The  defendant  W.  L.  Gray, 
in  his  answer,  admitted  the  allegations  of 
the  complaint,  and  joined  in  the  prayer  for 
partition.  The  defendant  T.  W.  Cannady, 
who  had  acquired  the  interests  of  the  other 
two  defendants,  answered,  setting  up  a  gen- 
eral denial,  and  title  in  himself  to  the  whole 
tract  based  upon  adverse  possession.  Joel 
Maddoz,  under  whose  will  all  the  parties 
claimed,  in  1880  devised  the  S8  acres  of  land 
In  dispute  to  his  daughter,  Martha  Jane  Can- 
nady, vrife  of  Thomas  Oannady,  who  died 
intestate,  leaving  as  her  hehrs  at  law  her 
husband,  two  sisters,  and  a  brother;    and 


therefore,  under  the  statute  of  distributions^ 
the  husband  took  one-half,  and  the  sisters 
and  brother  each  one-sixth,  of  the  land.  The 
brother  dying,  his  one-sixth  interest  came  to 
his  two  sisters,  thus  making  each  of  them  the 
owner  of  one-fourth  of  the  88  acres.  Eliza- 
beth C.  Maddox,  one  of  the  sisters,  at  her 
death,  devised  her  interest  to  Nancy  M. 
Maddox,  the  other  sister,  and  Thomas  Can- 
nady, Jointly,  for  their  lives,  with  remainder 
"to  Mary  Elizabeth  Nora  Welch  (now  Green) 
and  her  bodily  heirs.*'  Nancy  M.  Maddox, 
dying  on  October  21,  1900,  devised  her  one- 
fourth  of  the  land  In  fee  to  Thomas  Can- 
nady, whom  she  made  executor  of  her  will. 
At  his  death  on  August  6, 1001,  Thomas  Can- 
nady left  a  will,  by  which  he  bequeathed  bis 
personal  property  to  his  nephew  T.  W.  Can- 
nady, the  appellant,  and  devised  his  real  es- 
tate to  his  nephews  T.  W.  and  W.  A.  Can- 
nady, and  their  sister,  Nancy  B.  Rhodes, 
equally.  T.  W.  and  W.  A.  Cannady  were 
appointed  his  executors. 

The  estate  of  Nancy  M.  Maddox  not  hav- 
ing been  fully  administered  by  Thomas  Can- 
nady before  his  death,  on  September  28,  1001» 
Dr.  M.  0.  Cox  was  appointed  her  adminis- 
trator de  bonis  non  cum  testamento  annexo. 
Dr.  Cox,  as  administrator,  then  instituted 
suit  in  the  probate  court  against  T.  W.  and 
W.  A.  Cannady,  as  executors  of  Thomas  Oan- 
nady, for  an  accounting  of  the  assets  of  the 
estate  of  Nancy  M.  Maddox  coming  into  the 
hands  of  their  testator  as  her  executor,  and 
also  for  the  purpose  of  selling  realty  in  aid 
of  personalty  to  pay  debts.  Mrs.  Mary  B. 
N.  Green  was  also  made  a  party  defendant 
in  this  action.  The  cause  was  heard  by  the 
probate  Judge,  who  found  a  balance  of  $68u23 
due  to  the  estate  of  Nancy  M.  Maddox  by 
the  executors  of  Thomas  Cannady,  which  he 
decreed  should  be  paid,  and  that  the  indebt- 
edness of  the  estate  of  Nancy  M.  Maddox 
over  and  above  this  balance  remaining  un- 
paid was  $289.91,  In  order  to  settle  which 
he  held  it  would  be  necessary  to  sell  the  real 
estate.  The  probate  judge  therefore  ordered 
her  real  estate  sold,  including  that  which  had 
been  devised  to  Thomas  Oannady.  From 
this  Judgment  of  the  probate  court  no  appeal 
was  talcen,  and  under  it  the  one-fourth  in- 
terest of  Nancy  M.  Maddox  in  the  88-acre 
tract  was  sold,  W.  L.  Gray  becoming  the 
purchaser  for  a  consideration  of  $71,  and 
receiving  a  deed  therefor  from  O.  G.  Thomp- 
son, Judge  of  probate.  Briefly  stated,  then, 
at  the  time  of  the  commencement  of  this  ac- 
tion BUzabeth  0.  Maddox's  share  of  the  88- 
acre  tract  had  fallen  to  Mrs.  Green,  the  re- 
mainderman, and  Nancy  M.  Maddox's  share, 
which  she  had  devised  to  Thomas  Cannady 
in  fee,  had  been  sold  under  Judgment  of  the 
probate  court  and  purchased  bj  the  defend 
ant  Gray. 

Under  this  state  of  facts  the  cause  came 
on  to  be  heard  at  the  Julj,  1904^  term  of 
court  for  Laurens  county,  before  SpeciuC 
Judge  Frank  B.  Gary,  upon  the  legal  issue  ot 
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title.  By  consent  the  following  issnes  were 
submitted  to  a  Jury:  '*(!)  Haft  the  plaintiff, 
Mary  Elizabeth  Nora  Green,  any  title  to  the 
land,  and,  if  so,  to  what  extent?  (2)  Has 
the  defendant  W.  L.  Gray  any  interest  In 
tbe  land  In  dispute,  and,  if  so,  how  much?' 
The  defendant,  T.  W.  Cannady,  failed  to 
make  out  title  by  adverse  possession  to  the 
whole  tract,  the  evidence  clearly  showing 
that  Elizabeth  G.  Maddoz,  Nancy  M.  Mad- 
doz,  and  Thomas  Cannady  held  it  as  tenants 
in  common.  He  also  attempted  to  avoid  the 
effect  of  the  Judgment  of  the  probate  court 
directing  a  sale  of  the  land  by  offering  tes- 
timony to  prove  that  he  had  tendered  to  the 
probate  judge,  before  the  sale,  $180,  which 
he  claims  was  the  amount  of  the  entire  In- 
debtedness of  the  estate  of  Nancy  M.  Mad- 
doz.  The  circuit  Judge  held  that  the  Judg- 
ment could  not  be  attacked  In  this  way,  and 
refused  to  admit  the  evidence  on  the  ground 
of  irrelevancy.  The  Jury  answered  both  of 
the  questions  submitted  in  the  affirmative, 
finding  a  verdict  for  the  plaintiff;  whereup- 
on the  presiding  Judge  passed  an  order  adopt- 
ing their  verdict  and  transferring  the  cause 
to  calendar  2.  The  cause  having  been  trans- 
ferred to  the  equity  docket.  It  was  then  heard 
by  the  presiding  Judge,  who  rendered  a  de- 
cree adjudging  that  "the  plaintiff  owns  one 
midivided  fourth  interest  In  fee  in  the  said 
premises,  the  defendant  W.  L.  Gray  owns 
one  undivided  fourth  Interest  in  fee  In  the 
said  premises,  and  the  defendant  Thomas  W. 
Cannady  owns  one  undivided  half  interest 
in  fee  In  the  said  premises"  as  tenants  in 
common,  and  ordered  tiiat  the  land  be  par- 
titioned according  to  their  respective  inter- 
eats.  It  was  further  ordered  that  the  cause 
be  referred  to  a  referee  to  ascertain  and  re- 
port to  the  court  the  amount  of  rents  and 
profits  for  which  Thomas  W.  Gannady  should 
account  to  the  others  In  excess  of  his  one- 
half  interest  of  the  premises,  he  having  been 
in  exclusive  possession  of  the  entire  premises 
since  1901.  A  receiver  of  the  premises  was 
also  appointed  by  the  decree.  From  this  de- 
cree the  defendant  T.  W.  Gannady  appeals. 

The  exceptions  are  as  follows:  "(1)  Be- 
cause his  honor  erred  in  entertaining  a  case 
that  the  statute  debarred  by  the  statute  of 
limitations  of  six  years.  (2)  Because  there 
was  no  estate  of  M.  J.  Gannady,  nte  Mad- 
doz,  it  having  passed  Into  the  ownership 
of  Thomas  Gannady.  (8)  Because  his  honor 
«rred  In  suppressing  material  testimony  of 
the  defendants.  (4)  Because  his  honor  al- 
lowed a  witness  for  the  plaintiff  to  go  on 
the  stand  and  reverse  bis  first  testimony. 
(5)  Because  his  honor  erred  In  not  demand- 
ing the  full  cause  brought  as  the  original 
demanded.  (^  Because  his  honor  erred  in 
charging  the  Jury  that  twenty  years  was  the 
limit,  when  the  act  of  1878  makes  the  limit 
ten  years.  (7)  That  his  honor  allowed  two 
cases  to  be  united  when  the  plaintiff  had 
sio  interest  in  bpt  one." 

The  statute  of  limitations  does  not  run  in 


support  of  a  title  set  up  by  a  tenant  in  com- 
mon against  his  co-tenants  until  actual  ous- 
ter. The  circuit  Judge  charged  the  Jury  fully 
on  this  point,  and  stated  the  law  to  be  that 
10  years'  adverse  possession  after  ouster 
would  give  good  title. 

W.  L».  Gray  bought  the  interest  of  Nancy 
M.  Maddox  at  a  Judicial  sale  made  by  order 
of  the  probate  court  to  pay  the  debts  of  her 
estate,  adjudged,  to  amount  to  $239.91.  The 
effort  was  made  to  prove  that  the  appellant 
had  tendered  to  the  probate  Judge,  before, 
the  sale,  |180  as  payment  of  the  entire  in- 
debtedness of  Nancy  M.  Maddox.  The  rec- 
ord does  not  show  any  effort  to  prove  pay- 
ment or  tender  of  the  entire  indebtedness, 
and  of  course  payment  or  tender  of  a  part 
could  not  affect  the  validity  of  the  sale. 
But,  aside  from  this,  though  the  appellant 
was  present  at  the  sale,  and  gave  notice  that 
the  estate  of  Nancy  M.  Maddox  had  no  in- 
terest in  the  land,  yet  he  said  nothing  of 
tender  of  payment.  Therefore,  even  if  ten- 
der of  the  whole  amount  had  been  made,  it 
would  not  affect  the  title  of  the  purchaser, 
who  bought  on  the  faith  of  a  Judicial  decree 
without  notice  of  the  tender.  Iseman  v. 
McMillan,  36  8.  C.  27,  15  S.  B.  836.  The  evi- 
dence, therefore,  was  irrelevant.  The  excep- 
tions are  not  clear,  but,  as  the  appellant  was 
without  counsel,  we  have  endeavored  to  con- 
sider all  of  the  questions  both  of  law  and 
fact  suggested  in  the  argument  or  Indicated 
by  the  record. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(71  S.  C.  276) 

REEVSIS  et  aL  V.  GOOE. 
(Supreme  Gourt  of  South  Garollna.    March  81» 

1905.) 
DxBD—ConsTRVcrnoN— Estate  GonvsTEo. 

Deeds  conveying  land  to  A.  "and  the  heirs 
of  her  body  which  she  has  or  may  have  by  B.,'^ 
her  husband,  and  to  A.  and  the  heirs  of  her 
body  which  ''she  has  now  or  may  have  by  B., 
my  son,*'  convey  a  fee  simple  to  A.  and  her  chil- 
dren by  B.  as  tenants  in  common. 

Appeal  from  Common  Pleas  Gircult  Gourt 
of  Lancaster  County;  Watts,  Judge. 

Action  by  Mary  M.  Reeves  and  others 
against  George  R.  Gook.  Decree  for  de- 
fendant, and  plaintiffs  appeal.    Reversed. 

The  following  are  the  deeds  in  question: 

"Know  all  men  by  these  presents  that  h 
William  Gardner  of  the  State  and  county 
aforesaid,  for  the  love  and  affection  which 
I  have  for  Gllly  Ann  Gardner,  my  daugh- 
ter-in-law, bargain,  sell  and  release  a  certain 
tract  of  land  In  said  county  on  the  waters 
of  Dry  Greek  (description  here)  250  acres, 
more  or  less,  together  with  all  and  singular 
the  rights,  members,  hereditaments,  to  have 
and  to  hold  the  same.  I,  William  Gardner 
do  give  and  grant  unto  the  said  Gllly  Ann 
Gardner  and  the  heirs  of  her  body  which 
she  has  or  may  have  by  M.  L.  Gardner,  her 
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husband,  against  myself,  my  hein,  ezeca* 
tors,  administrators  or  assigns,  unto  Gllly 
Ann  Gardner  and  tbe  heirs  of  her  body  as 
above  named.  I  do  now  warrant  and  for- 
ever defend  the  same  against  myself,  my 
heirs,  executors,  administrators  and  assigns 
or  any  other  person  or  persons  lawfully 
claiming  same  or  any  part  thereof. 

"In  testimony  whereof  I  have  hereunto. set 
my  hand  and  seal  this  February  26th,  1868. 
his 
••William    X    Gardner.    [L.  S.]" 
mark. 

"Know  all  men  by  these  presents  that  I, 
William  Gardner,  of  the  State  and  county 
aforesaid,  do  this  day  for  and  in  considera- 
tion of  the  sum  of  six  hundred  to  me  in 
hand  paid  by  Gilly  Ann  Gardner,  of  the  same 
State  and  county;  and  also  she  is  to  care  for 
me  and  my  wife  in  old  age,  bargain,  sell  and 
release,  and  by  these  presents  have  granted, 
bargained,  sold,  released  and  conveyed  unto 
the  said  Gilly  Ann  Gardner  and  her  heirs, 
that  she  has  now  or  may  have  by  M.  L. 
Gardner,  my  son,  a  certain  tract,  piece  or 
parcel  of  land,  (description  here),  147  acres 
more  or  less;  together  with  all  and  singular 
the  hereditaments,  appurtenances  and  prem- 
ises above  mentioned  unto  Gilly  Ann  Gard- 
ner and  her  heirs  that  she  has  now  or  may 
have  by  M.  L.  Gardner,  my  son;  against 
myself,  my  hehrs,  executors,  administrators 
or  assigns. 

**I  warrant  and  forever  defend  the  same 
against  myself,  or  any  other  person  or  per- 
sons lawfully  claiming  the  same  or  any  part 
thereof.  In  testimony  whereof  I  have  here- 
unto set  and  affixed  my  hand  and  seal  this 
May  29th,  in  the  year  of  our  Lord,  A.  D. 
1876. 

"Signed,  sealed  and  delivered  in  the  pres- 
ence of  DS. 

hii 
"William    X    Gardner.    [L.  S.]'* 
mark. 

Green  &  Hines,  for  appellant  T.  Y.  Wil« 
liams,  for  respondent 

WOODS,  J.  William  Gardner,  on  Febru- 
ary 26,  1868,  executed  a  deed  conveying  a 
tract  of  land  containing  250  acres  to  "Gilly 
Ann  Gardner  and  the  heirs  of  her  body 
which  she  has  or  may  have  by  M.  L.  Gard- 
ner, her  husband,  against  myself,  my  heirs, 
executors,  administrators  or  assigns,  unto 
Gilly  Ann  Gardner  and  the  heirs  of  her  body 
as  above  named."  On  May  29, 1875,  William 
Gardner  conveyed  another  tract  of  land  con- 
taining 147  acres  to  "Gilly  Ann  Gardner  and 
her  heirs  that  she  has  now  or  may  have  by 
M.  L.  Gardner,  my  son,  •  •  •  together 
with  all  and  singular  the  hereditaments,  ap- 
purtenances, and  premises  above  mentioned 
unto  Gilly  Ann  Gardner  and  her  heirs  that 
she  has  now  or  may  have  by  M.  L.  Gardner, 
my  son."  Gilly  Ann  Gardner  had  children 
by  her  husband,  M.  L.  Gardner,  when  these 
deeds   were    executed,    and   other   children 


were  bom  afterward.    M.  L.  Gardner,  the 

father,  William  Gardner,  the  grandfather, 
and  eight  of  the  children,  died  after  the  exe- 
cution of  the  deeds,  the  children  dying  with- 
out issue  and  unmarried.  The  plaintiffs  are 
the  surviving  children  of  Gilly  Ann  Gardner 
and  M.  L.  Gardner,  and  the  only  heirs  of 
their  grandfather,  William  Gardner.  On 
January  22,  1878,  Gilly  Ann  Gardner,  M.  L. 
Gardner,  and  William  Gardner  undertook  to 
convey  167  acres  of  the  land  in  fee  simple 
to  the  defendant,  who  is  now  in  possession; 
and  on  February  22,  1878,  Gilly  Ann  Gard- 
ner and  M.  L.  Gardner  undertook  to  convey 
153  acres  in  fee  simple  to  D.  L.  Blackwell, 
and  defendant  is  now  in  possession  of  this 
land  also  under  a  deed  from  Blackwell's 
grantee.  The  plaintiffs  brought  this  action 
for  partition,  claiming  that  under  the  terms 
of  the  deeds  firom  William  Gardner  above 
recited  they  took  the  land  as  tenants  in 
common  with  their  mother.  The  referee,  to 
whom  the  cause  was  by  consent  referred, 
dismissed  the  complaint,  holding  that  Gilly 
Ann  Gardner  took  a  fee  conditional,  and 
consequently  her  conveyance  after  issue  bom 
to  her  and  M.  L.  Gardner  defeated  all  claims 
of  the  plaintiffs.  The  circuit  court  took  the 
same  view,  and  overruled  the  exceptions  to 
the  report 

In  two  old  English  cases — Gossage  v.  Tay- 
lor, Stiles'  Rep.  825,  and  Robinson  v.  Whar- 
rey,  2  W.  Bl.  728~it  was  held,  where  the 
limitation  is  to  the  wife  for  life,  with  re- 
mainder to  the  heirs  to  be  begotten  on  the 
body  of  the  wife  by  the  husband,  no  estate 
tall  was  created,  and  the  heirs  took  as  pur- 
chasers. These  cases  are  cited  In  2  Jarman 
on  Wills,  *341,  without  dissent;  but  the  au- 
thority of  Gossage  v.  Taylor  seems  to  be 
questioned  in  Feame  on  Remainders,  38^  and, 
so  far  as  we  can  discover,  its  doctrine  has 
not  been  followed.  The  true  rale  is  thus 
stated  in  2  Blackstone,  *114:  "Tenant  in 
tail  special  Is  where  the  gift  is  restrained  to 
certain  heirs  of  the  donee's  body,  and  does 
not  go  to  all  of  them  in  generaL  And  this 
may  happen  several  ways.  I  shall  instance 
in  only  one;  as  where  lands  and  tenements 
are  given  to  a  man  and  the  heirs  of  his  body 
on  Mary,  his  wife,  now  to  be  begotten. 
Here  no  issue  can  inherit  but  such  special 
issue  as  is  engendered  between  them  two; 
not  such  as  the  husband  may  have  by  an- 
other wife;  and  therefore  it  is  callM  special 
tail.  And  here  we  may  observe  that  the 
words  of  inheritance  (*to  him  and  his  heirs') 
give  him  an  estate  in  fee;  but  they  being 
heirs  to  be  by  him  begotten,  this  makes  it 
a  fee  tail;  and,  the  person  being  also  limited, 
on  whom  such  heirs  shall  be  begotten  (vis., 
Mary,  his  present  wife),  this  makes  it  a 
fee  tail  special."  Sheppard's  Touchstone, 
422;  8  Jarman  on  Wills  (5th  Am.  Ed.)  90; 
1  Washburn  on  Real  Property,  *75;  Lehn- 
dorf  V.  Oope  (III.)  13  N.  E.  505;  Pierson  y. 
Lane  (Iowa)  14  N.  W.  90;  Reed  v.  Lane  (Mo. 
Sup.)  20  S.  W.  957.    If,  therefore,  the  deeds 
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here  joder  consideration  had  been  made  to 
Gilly  Ann  Gardner  for  life,  and  at  her 
death  to  the  heirs  of  her  body  to  be  begot- 
ten by  her  hnsband,  M.  L.  Gardner,  she 
would  have  taken  a  fee  conditional,  and, 
bavins  had  issue  by  M.  L.  Gardner,  her  con- 
Teyance  would  have  conferred  a  fee-simple 
title  on  her  grantee.  In  such  cases  the  de- 
vise or  grant  to  A.  for  life  and  at  her  death 
to  the  heirs  of  her  body,  or  the  issue  of  her 
body  to  be  begotten  by  her  husband,  B.,  is 
held  to  refer  to  an  indefinite  succession  of 
:iein  of  the  body — ^the  issue  of  a  particular 
marriage.  The  terms  of  the  deed  under  con- 
sideration, however,  are  not  so  general.  The 
conveyance  is  not  to  Gilly  Ann  Gardner  for 
ttfe^  and  then  to  her  heirs,  general  or  special, 
bat  in  one  deed  to  her  and  **the  heirs  of  her 
body  which  she  has  or  may  have,*'  In  the 
other  to  her  and  **her  heirs  that  she  has  now 
or  may  have"  by  the  grantor's  son,  her  hus- 
band. This  manifestly  was  a  grant  not  to 
issne  or  heirs  of  the  body  in  indefinite  suc- 
cession, but  to  issue  already  bom  of  her  in 
actual  existence  at  that  time,  or  to  be  after- 
ward bom  of  her,  the  fmit  of  the  marriage 
with  the  grantor's  son,  M.  L.  Gardner.  Clear- 
ly, therefore,  the  words  must  be  limited  to 
mean  children.  A  grant  or  devise  direct  to 
the  *'heirs"  of  a  living  person  has  been  often 
held  to  mean  the  children  of  such  person,  as 
distinguished  from  heirs  generally  or  heirs 
of  the  body  in  indefinite  succession.  Hole- 
man  V.  Fort,  8  9trob.  Bq.  66,  51  Am.  Dec. 
065;  Bailey  v.  Patterson,  8  Rich.  Bq.  166; 
Lott  V.  Thompson,  36  S.  C.  88,  15  S.  B.  278; 
Shaw  V.  Robinson,  42  S.  O.  342,  20  S.  B. 
161.  Here  the  grant  was  not  only  to  the 
heirs  of  a  living  person  without  any  inter- 
vening life  estate,  but  the  word  "hehr^'  was 
80  qualified  as  to  leave  no  possible  room  to 
doubt  that  It  was  intended  to  mean  chil- 
dren. The  intention  to  limit  the  meaning 
Is  even  more  clearly  expressed  than  in  the 
deed  construed  in  Duckett  v.  Butler,  67  S.  O. 
130,  45  S.  Bw  187,  which  was  held  not  to 
convey  a  fee  conditional.  This  case  seems 
conclusive  of  the  question  here  under  con- 
sideration. See,  also,  Sullivan  v.  McLaugh- 
lin (Ala.)  11  South.  447.  It  follows  that  the 
deeds  from  William  Gardner  did  not  convey 
a  fee  conditional,  but  under  them  Gilly  Ann 
Gardner  and  her  children,  Including  those 
bom  afterward,  took  as  tenants  in  common. 
MelUchamp  v.  Mellichamp,  28  S.  0.  125,  5 
8.  B.  333;  Sease  v.  Sease,  64  S.  O.  216,  41  S. 
E.80a 

The  judgment  of  this  court  is  that  the 
Jnagment  of  the  circuit  court  be  reversed. 


01  s.  c.  887) 

WALL  V.  ATLANTIC  COAST  LINE  R.  R. 

(Supreme  Court  of  South  Carolina.    April  8, 

1905.) 

Cabbibrs— Baggage— Delay  in  Delivery. 

,  In  an  action  for  loss  of  baggage,  defendant 
•lenied  any  liability  except  for  a  certain  amount, 
ond  on  the  day  of  trial  produced  the  baggage  in 


aaestion,  which  it  tendered  to  plaintiff,  who  re- 
fused to  accept  it  Held,  that  the  measure  of 
damage  was  any  reasonable  loss  and  expense  oc- 
casioned by  the  delay,  together  with  the  value 
of  the  goods  at  the  time  and  place  they  should 
have  been  delivered,  less  their  value  according 
to  their  condition  at  the  time  and  place  of  ten- 
der. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  0, 
Cent.  Dig.  Carriers,  §  156a] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  Watts,  Judge. 

Action  by  Lula  Wall  against  the  Atlantic 
Coast  Line  Railroad.  From  a  Judgment  for 
plaintiff,  both  parties  appeal.    Affirmed. 

Miller  &  Lawson,  for  plaintiff.  P.  A. 
Willcox  and  W.  F.  Dargan,  for  defendant. 

POPB,  C.  J.  This  Is  a  controversy  by  an 
action  begun  in  the  magistrate  court  by  the 
plaintiff  against  the  defendant  because  of  the 
alleged  loss  of  a  valise,  for  which  she  held 
the  check  of  the  railroad,  which  contained 
her  wearing  apparel.  The  defendant  denied 
any  liability,  except  to  offer  to  allow  her  the 
sum  of  $10,  and  on  the  day  of  trial  pro- 
duced the  valise  in  question;  claiming  that 
it  had  been,  through  misadventure,  carried 
past  Hartsvllle  to  the  dty  of  Sumter.  It 
tendered  the  valise  to  the  plaintiff,  which 
she  declined  to  accept  The  magistrate  gave 
a  Judgment  against  the  defendant  for  $75. 
Upon  exceptions  taken  by  both  plaintiff  and 
defendant,  the  appeal  was  heard  by  Judge 
Watts,  presiding  Judge  of  the  circuit  court, 
who  in  his  Judgment  reduced  the  plaintHTs 
Judgment  from  $75  to  $55;  but,  of  the  $55 
adjudged  the  plaintiff,  he  subtracted  $5,  the 
costs  of  the  defendant,  which  left  her  with 
a  net  Judgment  of  $50.  She  has  appealed 
from  that  Judgment  and,  in  consequence  of 
her  appeal,  defendant  also  appealed. 

This  belongs  to  that  class  of  cases  (being 
on  the  law  side)  in  which  this  court  is  pow- 
erless to  interfere  with  the  findings  of  fact 
of  the  court  below.  At  one  time  it  seemed 
to  us  that  the  Judgment  of  the  circuit  Judge 
should  have  been  reduced  by  the  amount 
purchased  by  the  plaintiff  of  wearing  ap- 
parel, of  $29.65,  in  excess  of  the  value  of  the 
articles  which  plaintiff  alleged  she  lost,  be- 
ing contained  in  her  valise;  but  the  plaintiff 
also  claimed  that  she  had  been  subjected  to 
a  great  deal  of  pain  and  annoyance,  and 
some  cost,  at  the  failure  of  defendant  to 
deliver  her  valise  promptly,  and  it  is  likely 
that  the  circuit  Judge  made  some  allowance 
to  the  plaintiff  from  this  vexatious  delay  of 
the  defendant,  which  delay  was  occasioned 
by  the  negligence  of  their  agent  in  the  town 
of  Marion  in  Issuing  a  check  to  the  plaintiff 
In  these  words:  "From  Marion  to  Harts- 
vllle," while  on  the  check  attached  to  the 
valise  itself,  he  placed  the  words,  "From 
Marion  via  Hartsvllle  to  Sumter,  S.  C." 
This  unfortunate  mistake  on  the  part  of  the 
agent  of  the  defendant  was  the  cause  of  this 
trouble.  These  matters  are  discussed  and 
the  rule  laid  down  in  regard  thereto  in  the 
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case  of  NettleB  y.  Railroad  Company,  7  Rich. 
Law,  190,  62  Am.  Dec.  409;  alao  DIU  ▼. 
Railroad  Oompany,  7  Rich.  Law,  158,  62  Am. 
Dec.  407.  In  the  first  case  cited  supra  the 
court  said:  "In  such  cases  the  measure  of 
damages  would  seem  to  be  any  reasonable 
loss  and  expenses  which  has  been  occasioned 
by  the  delay,  together  with  the  value  of  the 
goods  at  the  time  and  place  they  should 
hare  been  delivered,  taking  therefrom  the 
value  according  to*  their  condition  at  the  time 
and  place  of  actual  delivery  or  tender."  The 
second  case  (Dill  v.  Railroad  Company,  su- 
pra) is  to  the  same  extent. 

Our  great  trouble  In  this  case  is  that  Judge 
Watts  has  ordered  the  valise  returned  to  the 
plaintiff,  and  from  this  part  of  bis  Judgment 
neither  the  plaintiff  nor  the  defendant  has 
appealed.  It  must  therefore  stand.  Under 
these  circumstances,  with  some  hesitation, 
we  have  decided  to  affirm  the  judgment  in 
its  entirety. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  chrcuit  court  be  afiELrmed. 


fn8.as9D 

RUBBRG  ▼.  BROWN  et  aL 

(Supreme  Court  of  South  Carolina.    April  8; 

1906.) 

1.  GUABANTT— Acn0N*T0    EnFOKCB. 

Where  a  guaranty  of  an  obligation  of  an- 
other is  Becured  by  an  assignment  of  a  mortgage, 
one  action  can  be  brought  on  the  guaranty  ana 
to  foreclose  the  mortgage. 

2.  Same— Construction— Acceptance. 

Where  defendants  agreed  to  guaranty  the 
payment  of  any  balance  due  on  the  contract  of 
another  at  a  certain  time,  based  on  the  dissolu- 
tion of  an  attachment,  it  is  an  absolute  guaran- 
ty, requiring  neither  notice  of  acceptance  nor 
of  default  before  action  against  the  guarantor. 

8.   SAIOB  —  MOBTGAOB    TO    SECUBS  —  FOBBOLO- 
8URE. 

Where  a  guaranty  is  secured  by  an  assign- 
ment of  a  mortgage,  and  an  action  is  brought 
against  the  guarantor,  the  mortgage  may  be 
foreclosed,  and  attorney's  fees  included  in  the 
judgment,  and  the  guaranty  paid  out  of  the 
proceeds  of  the  foreclosure. 
4.  Same— Satisfaction  of  Mohtoagb. 

Where  a  mortgage  had  been  assigned  as  col- 
lateral to  a  guaranty,  the  satisfaction  of  the 
mortgage  before  the  guaranty  is  due,  on  consid- 
eration of  a  deed  by  the  mortgagor  to  the  wife 
of  the  mortgagee,  does  not  release  the  mortgage 
lien. 
6.  Same— INTEBEST. 

Where  the  whole  amount  secured  by  guar- 
anty and  interest  is  collected,  the  guarantee  is 
not  entitled  to  Interest  as  a  bonus  on  the  mort- 
gage assigned  as  collateral  thereto  from  the  date 
of  assignment  to  foreclosure. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;  Dantzler,  Judge. 

Action  by  Theodore  Ruberg  against  Simon 
Brown  and  Pena  Brown.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

The  following  indorsement  appears  on  a 
contract  between  Elizabeth  Ruberg  and  the 
Brown  Mercantile  &  Banking  Company:  "For 
value  received  I  hereby  assign  the  within 
agreement  and  the  money  secured  thereby 


and  all  my  right,  title  and  Interest  is  the 
same  to  Theodore  Ruberg.  Witness  my  hand 
and  seal  this  8  day  of  July,  1902.  Blisabeth 
H.  Ruberg.    [L.  S.r 

The  following  is  the  indorsement  on  the 
bond  secured  by  the  Zom  mortgage:  *Tor 
and  in  consideration  of  a  certain  written 
agreement  this  day  entered  into  by  and  be- 
tween myself  and  Theodore,  Elizabeth  and 
Lillian  Ruberg,  I  hereby  transfer,  set  over 
and  assign  all  my  right,  title  and  interest  in 
and  to  the  within  mortgage  and  bond  secured 
thereby  in  order  to  secure  the  payment  of 
two  certain  notes  as  set  forth  in  said  agree- 
ment, said  assignment  being  solely  for  the 
purpose  of  securing  the  same,  and  with  the 
distinct  xmderstanding  that  the  said  bond  and 
mortgage  shall  not  be  assigned  or  hypothe- 
cated, except  as  accompanied  by  said  notes, 
and  when  said  notes  are  paid  the  said  bond 
and  mortgage  shall  be  returned  to  me,  and  all 
interest  therein  of  Theodore  Ruberg,  Bliza* 
beth  Ruberg  and  liilllan  Ruberg,  shall  cease 
and  determine.  Theo.  Ruberg,  Mrs.  Eliza- 
beth Ruberg,  Lilly  Ruberg,  S.  Brown,  P. 
Brown.  Witnesses:  Herman  Brown,  A< 
Kirsch,  Mrs.  Elizabeth  Ruberg." 

Izlar  Bros.,  for  appellants.  Bates  &  Simms 
and  Jno.  R.  Bellinger,  for  respondent 

POPE,  C.  J.  The  plaintiff  seeks  a  recovery 
of  a  Judgment  for  $776.57,  with  interest  on 
$100  from  the  24th  of  March,  1891,  and  on  the 
balance  from  December  1,  1898,  and  costs, 
and  against  both  defendants,  that  they  may 
be  foreclosed  of  all  interests  in  the  Zom 
premises;  that  said  premises  may  be  sold, 
and  the  proceeds  of  sale  applied  to  the  pay- 
ment of  the  expenses  of  said  sale,  the  costs 
of  this  action,  and  the  plaintiff's  debt,  to- 
gether with  interest  on  $1,800,  the  mortgage 
debt  of  J.  B.  Zom,  at  8  per  cent  per  annum, 
payable  annually,  as  provided  by  the  agree- 
ment of  the  28th  day  of  April,  1898,  and  such 
other  relief,  etc.  To  understand  this  conten- 
tion of  plaintiff,  the  following  statement  is 
necessary:  On  the  22d  of  March,  1898,  one 
Simon  Brown,  of  Bamberg  county,  in  this 
state,  made  and  delivered  his  two  promis- 
sory notes,  each  for  $1,250,  indorsed  by  H. 
Brown  and  others,  one  due  and  payable  on 
December  1,  1898,  and  the  other  due  and 
payable  on  March  22,  1899,  unto  Theodore 
Ruberg.  Theodore  Ruberg  indorsed  both 
notes  payable  to  bis  wife,  Mrs.  Elizabeth  Ru- 
berg. Two  days  after  the  date  of  said  notes, 
the  Brown  Mercantile  Company  discounted 
the  note  for  $1,250  under  the  following  agree- 
ment: '^he  Brown  Mercantile  and  Banking 
Co.  agrees  to  discount  for  Mrs.  Elizabeth 
Ruberg  a  note  she  holds  on  Simon  Brown, 
indorsed  by  H.  Brown,  I.  Brown  and  P. 
Brown,  for  $1,250,  charging  her  $100  dis- 
count the  net  amount  of  $1,150  to  be  placed 
to  her  credit  on  the  books  of  the  Brown  Mer- 
cantile and  Banking  Co.,  $300  of  said  amount 
to  be  paid  in  cash,  balance  to  remain  to  her 
credit  and  be  traded  out  as  she  sees  fit  at 
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cash  p>rioea»  ao^  ajnoont  mnaloiiig  to  Imt 
credit  at  maturity  of  note  discounted,  wbicb 
Is  December  Ist,  1898,  we  agree  to  pay  bor 
in  casb."  The  sum  of  $200  in  cash,  and  the 
further  sum  of  $173.43  in  goods,  wares,  and 
merchandise,  were  paid  to  Mrs.  BSlzabeth 
Ruberg  by  the  Brown  Mercantile  &  Banking 
Company,  leaving  still  due  the  balance  of 
$776.57  on  the  1st  of  December,  1898.  Ap- 
plication to  the  Brown  Mercantile  &  Bank- 
ing Company  about  the  Ist  day  of  December* 
1^8,  was  made  by  Mrs.  Elizabeth  Ruberg; 
and  the  reply  of  Mr.  Mike  Brown,  who  was 
president  of  the  Brown  Mercantile  &  Bank- 
ing Company,  was  to  the  efTect  that  his  com- 
pany was  not  in  funds  to  pay  said  balance. 
Then  application  was  made  upon  Mr.  Simon 
Brown  for  the  balance  still  due,  to  wit,  the 
sum  of  $776.57,  on  the  Ist  of  December,  1898» 
which  he  did  not  pay.  But  it  is  unnecessary 
to  state  that  on  the  28th  day  of  April,  1898, 
Simon  Brown  was  induced  to  change  his  at- 
titude towards  the  balance  due  on  the  note 
discounted  by  Mrs.  Elizabeth  Ruberg  at  the 
Brown  Mercantile  &  Banking  Company.  It 
has  been  previously  stated  that  Simon  Brown 
made  and  delivered  a  note  for  $1,250,  dated 
March  22, 1898,  and  to  become  due  March  22, 
1899.  An  attachment  was  levied  upon  cer- 
tain property  of  Simon  Brown  in  the  city  of 
Chicago,  in  the  state  of  Illinois,  by  a  member 
of  the  Ruberg  family.  In  the  month  of  April, 
1898,  because  of  this  $1,250  note.  Then  it 
was  that  Mr.  Simon  Brown  wished  a  release 
of  his  Chicago  property  from  the  attachment 
He  was  told  by  the  Rubergs:  "Make  us  safe 
on  this  note,  and  also  the  balance  due  by  the 
Brown  Mercantile  &  Banking  Company.  All 
must  be  in  writing.''  So,  accordingly,  this 
agreement  was  signed:  ''It  is  hereby  agreed 
and  understood  by  and  between  the  parties 
hereto,  fo  wit:  Pens  Brown,  Simon  Brown, 
Mike  Brown  and  F.  S.  Mordaunt,  and  Theo- 
dore Ruberg,  Elizabeth  Ruberg  and  Lillian 
Ruberg,  that  Simon  Brown  shall  deposit  on 
behalf  of  himself  and  Pena  Brown,  Mike 
Brown  and  F.  S.  Mordaunt,  with  Theodore 
Ruberg,  acting  on  behalf  of  himself,  Eliza- 
beth Ruberg,  his  wife,  and  Lillian  Ruberg, 
bJ8  daughter,  a  certain  mortgage  for  $1,800, 
covering  the  place  known  and  described  as 
the  J.  B.  Zom  place,  on  George's  Creek, 
County  of  Bamberg,  S.  G.  It  being  distinctly 
understood  by  and  between  Simon  Brown  and 
said  Theodore,  Elizabeth  and  Lillian  Ruberg, 
that  the  mortgage  is  placed  in  trust  with 
Theodore  Ruberg  for  the  purpose  of  securing 
two  certain  notes  given  by  said  Simon  Brown 
to  Theodore  Ruberg  for  $1,250  each.  One  of 
the  said  notes  having  been  negotiated  to  the 
Brown  Mercantile  and  Banking  Co.;  It  is  the 
intention  of  the  parties  hereunto  to  secure  the 
faithful  performance  of  the  terms  of  the  said 
obligation  and  to  save  Ruberg  harmless  from 
loss  on  the  said  note  and  to  guarantee  the 
payment  of  any  balance  due  Ruberg  from 
the  Brown  Mercantile  and  Banking  Co.  when 
due.  Also  to  secure  the  payment  of  the  other 
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said  note  from  Simon  Brown  to  Theodore 
Ruberg  in  the  sum  of  $1,250,  as  herein  men- 
tioned. •  •  •*'  The  attachment  proceed- 
ings in  Chicago  were  withdrawn.  The  bond 
and  mortgage  referred  to  were  duly  assigned 
to  Theodore  Ruberg,  which  he  still  holds. 
As  before  remarked,  Simon  Brown  did  not 
pay  tbe  balance  due  Ruberg  by  the  Brown 
Mercantile  &  Banking  Company  on  Decem- 
ber 1,  1898.  Simon  Brown,  notwithstanding 
his  transfer  of  the  bond  and  mortgage  to  Ru- 
berg, has  attempted  to  release  said  bond  and 
mortgage,  and  has,  through  bis  wife,  taken 
possession  of  the  lands  mortgaged.  The  com- 
plaint sets  forth  all  these  facts.  The  answei 
seeks  to  avoid  them.  By  agreement,  a  refer- 
ence to  the  master  was  made  to  take  the 
testimony  and  report  on  all  the  Issues  of 
law  and  fact.  The  master's  report  was  in 
favor  of  the  plaintiff,  except  that  he  refused 
to  hold  Simon  Brown  liable  to  pay  Ruberg 
any  interest  on  the  bond  assigned  to  him  by 
Brown  on  April  28>  1898.  The  case  came 
on  to  be  heard  by  his  honor  Judge  Dantzler, 
who  by  his  decree  sustained  the  master's  re- 
port. Thereupon  Simon  Brown  and  Mrs.  P. 
Brown,  his  wife,  have  appealed  on  the  fol- 
lowing grounds: 

''(1)  Because  his  honor  erred  in  his  state- 
ment of  the  cause  of  action  herein  in  saying 
that  'this  is  an  action  to  foreclose  a  mort- 
gage given  by  one  J.  B.  Zom,  Jr.,  to  the  de- 
fendant Simon  Brown,  and  by  him  assigned 
to  the  plaintiff  as  collateral  security  to  a 
guaranty  by  the  said  defendant,  as  set  out 
in  the  complaint;*  whereas  he  should  have 
stated  that  the  action  wi^  one  purely  and 
simply  upon  the  guaranty  of  the  defendant 
Simon  Brown  of  the  balance  due  by  the 
Brown  Mercantile  &  Banking  Company  to 
Elizabeth  Ruberg,  the  wife  of  the  plaintiff, 
on  the  1st  of  December,  1898,  by  the  Brown 
Mercantile  &  Banking  Company,  and  which 
debt  so  due  Elizabeth  Ruberg  by  the  Brown 
Mercantile  &  Banking  Company  the  said  Si- 
mon Brown,  defendant,  afterwards,  to  wit,  on 
the  28tb  day  of  AprU,  1898,  guarantied."  We 
agree  with  the  circuit  Judge  that  this  is  an 
action  to  foreclose  the  mortgage  assigned  by 
Simon  Brown  to  Theodore  Ruberg  on  the 
28th  day  of  April,  1898.  While  it  is  true  that 
the  balance  due  on  the  claim  of  Ruberg 
against  the  Brown  Mercantile  &  Banking 
Company  on  December  1,  1898,  of  the  sum  of 
$776.57,  and  interest  thereon  at  7  per  cent, 
from  that  date,  is  the  indebtedness  which 
Simon  Brown  agreed  to  guaranty,  and  by  the 
assignment  of  the  bonded  mortgage  intended 
to  secure,  yet  the  sum  is  the  basis  of  the 
plaintiff's  right  to  have  the  mortgage  fore- 
closed for  its  payment  This  exception  is 
overruled. 

**(2)  Because  his  honor  erred  in  holding 
and  treating  the  action  set  forth  in  the  com- 
plaint as  an  action  to  foreclose  a  mortgage 
of  real  estate,  also  as  an  action  on  the  guar- 
anty of  Simon  Brown,  defendant,  and  In  ren- 
dering Judgment  against  the  defendant  Si- 
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mon  Brown  on  the  alleged  ^aranty,  and 
against  the  defendants  for  foreclosure  and 
sale  of  premises  described  In  the  Zom  bond 
and  mortgage."  It  Is  very  evident  that  the 
same  reasoning  used  to  upset  the  first  ground 
of  appeal  is  directly  applicable  to  this  ground 
of  appeal.    It  is  overruled. 

"(3)  Because  his  honor  erred  in  holding 
that  the  alleged  guaranty  of  Simon  Brown, 
defendant,  entered  into  on  the  28th  day  of 
April,  1898,  was  an  absolute,  unconditional 
guaranty  by  him  of  the  payment  by  the 
Brown  Mercantile  &  Banking  Company  of 
such  sum  as  might  be  due  to  Rnberg  by  it  on 
December  1,  1898,  whereas  he  should  have 
held  that  said  guaranty  was  only  a  contin- 
gent guaranty,  and  that  the  liability  of  Simon 
Brown,  defendant,  thereon,  was  not  primary, 
but  only  secondary,  and,  being  contingent  the 
said  guarantor  was  imder  no  obligation  or 
duty  to  see  that  the  sum  guarantied  was  paid 
until  the  contingent  guaranty  had  been  made 
certain  by  notice  stating  the  sum  due  by  the 
Brown  Mercantile  &  Banking  Company  on 
1st  December,  1898,  and,  being  secondary, 
necessarily  involved  the  conditions  of  due 
diligence  of  the  principal  debtor,  and  notice 
to  the  guarantor  of  the  default  of  the  Brown 
Mercantile  &  Banlcing  Company,  and,  there 
being  no  proof  as  to  these  facts,  there  was 
then  no  fixed  liability  of  the  defendant  Simon 
Brown  on  his  said  guaranty."  We  cannot 
take  the  view  suggested  by  the  appellants  in 
their  third  ground  of  appeal,  because  we 
think  the  circuit  Judge  made  no  mistake  when 
he  held  that  Simon  Brown  made  an  absolute 
and  unconditional  guaranty  of  the  payment 
of  the  Brown  Mercantile  &  Banking  Company 
to  Theodore  Ruberg  of  such  sum  as  might  be 
due  on  December  1,  1898.  The  definition  of 
**guaranty"  is  **a  promise  to  answer  for  the 
payment  of  some  debt  or  the  performance  of 
sume  duty  in  case  of  the  failure  of  another 
person,  who  is  himself,  in  the  first  instance, 
liable  to  such  payment  or  performance."  14 
A.  &  E.  Ency.  of  Law,  p.  Il2a  This  defini- 
tion was  accepted  by  our  court  in  the  case 
of  Carroll  Savings  Bank  v.  Strother,  22  S. 
C.  555.  It  is  admitted  there  must  be  some 
consideration  for  the  agreement  by  the  guar- 
antor, and,  when  Theodore  Ruberg  released 
the  attachment  he  had  taken  on  Simon 
Brown's  property  In  the  city  of  Chicago,  that 
was  the  consideration  wooing  Simon  Brown 
to  enter  into  his  contract  of  guaranty.  Be- 
sides, his  contract  was  under  seal,  which  im- 
ports a  consideration.  Its  very  terms — for 
they  are  in  writing — were  an  absolute  guar- 
anty and  an  unconditional  promise  of  pay- 
ment on  default  of  the  principal.  In  such 
case,  to  bind  the  gruarantor,  it  is  not  neces- 
sary that  there  should  be  notice  of  acceptance 
of  the  guaranty,  or  notice  of  the  default  of 
the  principal,  or  that  any  steps  should  be 
taken  to  enforce  the  contract  guaranty 
ago  Inst  the  principal.  "The  guarantee  may 
iroceed  at  once  against  the  guarantor  on  de- 
mit of  the  principal.    The  guarantor's  lia- 


bility la  dependent  upon  the  same  mles  of 
law  by  which  the  liability  of  one  who  haa 
broken  his  contract  is  determined.  •  •  • 
As  already  shown,  it  is  an  absolute  promise 
to  pay  the  debt  at  maturity,  if  not  paid  by 
the  principal  debtor,  and  the  guarantee  may 
bring  an  action  on  default  of  payment  at  the 
date  named  against  the  guarantor."  See 
pages  1141,  1142,  14  A.  &  E.  Ency.  of  Law. 
Of  course,  the  basic  principle  of  guaranty  is 
that  the  guarantor  agrees  to  pay  if  his  prin- 
cipal does  not  pay.  In  this  instance  demand 
was  made  certainly  on  the  2d  of  December, 
1898,  upon  the  president  of  fhe  Brown  Mer- 
cantile &  Banking  Company,  which  was  re- 
fused, and  immediately  thereafter  a  demand 
was  made  upon  Simon  Brown.  The  case  of 
the  guarantor  and  surety  are  quite  distinct 
as  to  demands  for  payment  and  notice  of  non- 
payment   This  exception  Is  overruled. 

*'(4)  Because  his  honor  erred  in  overruling 
the  exceptions  to  the  master's  report,  and  in 
confirming  the  said  report;  said  exceptions 
being  as  follows: 

**  *First  (a)  Because  the  said  master  erred 
in  finding  that,  under  the  written  agreement 
entered  into  between  the  plaintifP  and  the 
defendant,  the  said  Simon  Brown  must  save 
Ruberg  harmless  from  loss  on  the  said  note 
by  paying  to  him  the  balance  of  |776.57  due 
on  the  agreement  made  with  the  Brown  Mer- 
cantile &  Banking  Company,  and  guarantied 
by  said  defendant,  together  with  interest  at 
seven  per  cent  on  $100  thereof  from  the  24th 
day  of  March,  1898,  and  on  the  balance  from 
the  1st  day  of  December,  1898;  the  said  find- 
ing being  contrary  to  the  law  and  the  testi- 
mony. 

"  'Second,  (b)  Because  the  said  master  err- 
ed in  finding  as  follows:  **That  a  certain 
bond  and  mortgage  of  J.  B.  Zorn  to  Simon 
Brown  for  $1,800  were  deposited  as  security 
for  any  balance  that  might  remain  unpaid 
on  the  said  notes,  or  on  the  agreement  of  the 
Brown  Mercantile  &  Banking  Company  guar- 
antied by  said  Simon  Brown,  as  set  out  in 
the  complaint  and  that  the  premises  de- 
scribed in  said  mortgage  should  be  sold  to 
satisfy  the  balance  due  to  said  Theodore  Ru- 
berg, as  reported  herein,  together  with  ten 
per  cent  thereof  as  attorney's  fees,  as  pro- 
vided by  said  bond  and  mortgage,  and  the 
costs  of  this  action."  Said  finding  being  un- 
warranted by  the  pleadings,  contrary  to  the 
evidence  in  the  cause  and  the  law  applicable 
to  the  case. 

"  *Third.  (c)  Because  the  master  erred  in 
his  findings  of  both  law  and  fact  and  in  ad- 
Judging  that  the  defendant  was  Indebted  to 
the  plaintiff  in  any  sum  whatsoever,  on  any 
agreement  or  guaranty — ^no  agreement  or 
guaranty  having  been  entered  into  between 
the  plaintiff  and  the  defendant  alone — for 
any  balance  due  the  plaintiff  on  account  of 
the  Brown  Mercantile  &  Banking  Company. 

"  'Fourth,  (d)  Because  the  master  erred  in 
finding  that  the  premises  described  In  the 
bond  and  mortgage  of  J.  B.  Zom  should  be 
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sold  to  pay  the  amonnt  of  principal  and  in- 
terest doe  and  owing  to  the  plalntiif  by  the 
defendant,  as  found  by  the  said  master's  re- 
port, together  with  the  attorney's  fees  of  ten 
per  cent,  as  in  and  by  the  said  bond  and 
mortgage  mentioned. 

"•Fifth,  (e)  Because  the  master  erred  in 
finding  as  follows,  "That  the  facts  stated  in 
the  complaint  are  true,"  whereas  he  should 
have  found  from  all  the  evidence  in  the  cause 
Just  the  contrary,  and  in  not  stating  ills  find- 
ings of  law  and  fact  separately  In  his  report, 
and  not  jumbling  them  together  therein  as 
shown  by  said  report 

"*SiitlL  (f)  Because  the  master  erred  In 
finding,  without  the  testimony  to  support  the 
same,  that  the  Ruberg  mentioned  in  the 
agreement  entered  into  on  the  28th  day  of 
April,  1898,  was  the  plaintiff  in  the  action, 
Theodore  Ruberg,  and  not  his  wife,  Eliza- 
beth Ruberg,  to  whom  the  said  promissory 
note  had  been  duly  transferred,  and  who  had 
discounted  the  same  with  the  Brown  Mercan- 
tile &  Banking  Company,  and  who  was  to  be 
saved  harmless  from  loss  on  said  note — the 
said  Theodore  Ruberg  then  having  no  inter- 
est whatsoever  in  the  said  promissory  note, 
and  the  proof  showing  none — and  conse- 
quently the  said  guaranty  as  to  the  plaintiff 
was  without  consideration  and  was  null  and 
void. 

"  'Seventh,  (g)  Because  the  master  erred  in 
finding  the  defendant  Simon  Brown  should 
pay  to  the  plaintiff,  Theodore  Ruberg,  $776.- 
57.  on  the  agreement  made  with  the  Brown 
Mercantile  &  Banking  Company,  and  guar- 
antied by  him,  together  with  interest  at 
seTen  per  cent  on  |100  thereof  from  the  24th 
day  of  March,  1898,  and  on  the  balance  from 
the  1st  day  of  December,  1898;  the  said  find- 
ing being  without  testimony  to  support  the 
same,  and  contrary  to  the  evidence  and  thid 
law.' " 

(a)  We  do  not  find  that  the  master  made 
any  error  in  his  finding  of  fact  as  herein  in- 
dicated. 

(b)  Nor  was  there  error  in  the  finding  of 
fact  as  here  complained  of. 

(c)  We  find  the  facts  the  same  as  those 
found  by  the  master  and  circuit  Judge. 

(d)  We  find  that  the  master  did  not  err 
that  the  premises  known  as  the  Zom  mort- 
gaged premises  should  be  sold  to  pay  the 
amount  of  the  principal  and  interest  due  the 
plaintiff  by  the  defendant.  Simon  Brown 
pledged  these  mortgaged  premises  to  the  pay- 
ment herein  indicated,  and  it  would  be  un- 
Jnst  to  allow  him  or  his  wife  to  avoid  their 
Jnst  liability  to  the  plaintiff  by  having  a  deed 
made  to  them  of  such  mortgaged  premises, 
and  a  cancellation  of  the  mortgage.  This  is 
a  proceeding  in  equity,  and,  in  equity  and 
good  conscience,  Simon  Brown  and  his  wife 
should  be  required  to  have  the  mortgaged 
premises  sold,  and  apply  the  proceeds  to  the 
extinguishment  of  this  debt. 

(e)  We  do  not  find  that  the  master  erred  as 
herein  complained  of. 


(f)  We  do  not  find  an  error  In  the  finding 

of  fact  as  here  complained  of. 

(g)  Nor  do  we  find  that  the  master  erred  tn 
requiring  Simon  Brown  to  pay  to  the  plain- 
tiff  $776.57,  with  interest  thereon.  This  was 
the  debt  he  guarantied,  and  he  should  be  re- 
quired to  make  the  payment,  or,  in  default 
thereof,  that  the  land  be  sold,  and  the  pro- 
ceeds of  sale  be  applied  to  the  payment  there- 
of. This  exception  Is  overruled,  and  also  its 
subdivisions. 

*'(5)  Because  his  honor  erred  in  holding 
that:  It  is  clear  that  the  Brown  Mercantile 
&  Banking  Company  owed  Ruberg  on  the 
date  mentioned  the  sum  found  by  the  mas- 
ter, and  which  has  never  been  paid.  Brown 
obligated  himself  to  pay  this  siun  absolutely 
if  the  principal  debtor  did  not  He  knew 
that  he  would  have  to  pay  his  discounted 
note,  when  due,  in  the  hands  of  any  Indorsee 
who  might  hold  it  He  knew,  too,  that  he 
was  liable  on  his  guaranty  to  the  plaintiff, 
and  it  was  his  misfortune  that  he  did  not 
protect  himself  against  loss  by  reason  of 
that  guaranty.  He  did  not  do  so,  and  can- 
not now  complain.'  Whereas,  from  the  evi- 
dence and  circumstances,  he  should  have 
found  and  held  and  concluded  just  the  re- 
verse. That  it  was  and  is  not  clear  from  the 
testimony  that  the  Brown  Mercantile  & 
Banking  Company  owed  Ruberg  on  the  1st 
of  December,  1898,  the  sum  found  by  the 
master;  that  the  same  never  has  been  paid; 
that  Simon  Brown,  defendant,  obligated  him- 
self to  pay  this  sum  absolutely  if  the  Brown 
Mercantile  &  Banking  Company,  the  princi- 
pal debtor,  did  not;  that  he  knew  he  would 
have  to  pay  his  discounted  note,  when  due, 
in  the  hands  of  any  indorsee  who  might  bold 
it;  that  he  knew,  too,  that  he  was  liable  on 
his  guaranty  to  the  plaintiff;  and  that  it  was 
his  misfortune  that  he  did  not  protect  him- 
self against  loss  by  reason  of  that  guaranty, 
as  the  debt  alleged  to  have  been  guarantied 
was  not  definite  in  amount  At  that  time 
there  had  been  no  default  of  the  Brown  Mer- 
cantile &  Banking  Company,  the  principal 
debtor.  No  notice  of  its  default  when  the 
debt  became  due  had  been  given  to  said  Si- 
mon Brown,  defendant  No  demand  was 
ever  made  on  him  for  this  balance,  if  any, 
and  the  Brown  Mercantile  &  Banking  Com- 
pany had  not  been  first  exhausted.  Under 
these  circumstances,  there  was  no  liability  on 
the  part  of  the  defendant  Simon  Brown,  and 
no  Judgment  could  have  been  rendered 
against  him  by  reason  of  this  alleged  guar- 
anty." We  find  and  hold  that  the  circuit 
judge  made  no  error  in  this  decree,  as  here 
attempted  to  be  pointed  out  by  the  appellant 
This  exception  is  overruled. 

"(6)  Because  his  honor  erred  in  holding 
that  'the  mortgaged  premises  were  conveyed 
to  the  defendant  Pena  Brown  upon  no  other 
consideration  than  the  satisfaction  of  said 
bond  and  mortgage,'  and  that  'that  satisfac- 
tion as  against  the  assignee  is  void,  and  that 
the  land  in  the  possession  of  Pena  Brown  is 
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Bobject  still  to  the  Hen  of  the  mortgage, 
whose  assignment  carried  to  the  assignee 
every  right  under  it  held  by  the  mortgagee,' 
whereas  he  shoold  have  found  and  held  that 
the  title  deed,  if  any,  of  J.  B.  Zorn,  Jr.,  to 
Pena  Brown  of  the  mortgaged  premises  not 
being  in  evidence,  it  was  impossible  to  know 
the  true  and  real  consideration  therein  men- 
tioned; that  against  the  assignee  thereof  said 
satisfaction  was  not  void;  that  the  lands  de- 
scribed in  the  mortgage  and  in  possession  of 
Pena  Brown  were  no  longer  subject  to  the 
lien  of  said  mortgage,  and  could  not  in  this 
action  be  sold  to  satisfy  any  judgment  ren- 
dered against  the  said  Simon  Brown,  defend- 
ant, on  any  guaranty  made  by  him  as  to  the 
debt  due  by  the  Brown  Mercantile  &  Banking 
Company  to  Mrs.  Elizabeth  Ruberg  on  the 
1st  December,  1898,  and  then  carried  on  its 
books,  by  reason  of  the  discounting  of  the 
said  promissory  note  transferred  to  her  by 
her  husband,  and  by  her  transferred  to  and 
negotiated  by  said  corporation."  We  find  his 
honor  made  no  mistake  as  here  pointed  out 
by  the  appellant  A  careful  scrutiny  has  con- 
vinced us  that  his  finding  of  facts  and  con- 
clusion of  law,  as  here  referred  to,  are  entire- 
ly correct. 

"(7)  Because  his  honor  erred  in  ordering 
and  adjudging  'that  the  plaintiff  have  judg- 
ment against  the  defendant  Simon  Brown 
for  $988.35,  and  ten  per  cent  thereof,  or  $98.- 
83,  as  attorney's  fee,  amounting  in  the  aggre- 
gate to  $1,087.18,  and  costs';  the  guarantor, 
even  if  fEe  guaranty  was  valid,  not  having 
had  notice  of  the  default  of  the  principal, 
said  guaranty  being  only  contingent,  and  his 
liability  only  secondary,  and  the  principal 
debtor  never  having  been  called  upon  or  ex- 
hausted, and  the  parties  all  being  of  lawful 
age  to  contract  as  to  attorney's  fee,  even  if 
said  defendant  was  liable  therefor."  We  find 
his  honor  did  not  err  as  here  attempted  to  be 
pointed  out  The  gruarantor  did  have  notice 
of  the  default  of  the  principal,  and  the  prin- 
cipal debtor  was  called  upon  for  payment  in 
the  first  instance,  and  averred  his  inability  to 
do  so.    This  exception  is  overruled. 

*'(8)  Because  his  honor  erred  in  rendering 
judgment  for  foreclosure  and  sale  of  the 
premises  described  in  the  mortgage  assigned 
in  trust  by  Simon  Brown  to  Theodore  Ruberg 
as  collateral  to  his  alleged  guaranty  against 
the  defendants  In  this  action,  and  under  the 
existing  facts  and  circumstances,  and  the 
law  was  necessarily  applicable  in  such  cases.** 
We  find  no  error  in  the  judgment  of  the  cir- 
cuit judge  as  pointed  out  in  this  exception. 
This  exception  is  therefore  overruled. 

"(9)  Because  his  honor  erred  in  ordering 
and  adjudging  that  the  proceeds  arising  from 
ft  sale  of  the  mortgaged  premises  by  tbe  mas- 
ter should  be  applied  by  him  to  the  payment 
of  taxes,  costs,  attorney's  fee,  and  tbe  amount 
due  the  plaintiff,  and  to  bold  the  surplus  sub- 
ject to  the  further  order  of  the  court;  such 
application  of  the  proceeds  being,  even  If  the 
«aid  guaranty  be  valid,  and  the  foreclosure 


and  sale  of  the  lands  described  In  tSie  mort- 
gage assigned  as  aforesaid  be  justifiable,  un- 
warranted, contrary  to  law,  and  therefore 
erroneous.**  Nor  did  his  honor  commit  any 
error  in  the  administrative  part  of  his  decree 
as  here  complained  of.  This  exception  is 
therefore  overruled. 

"(10)  Because  his  honor  erred  in  holding 
that  the  guaranty  of  Simon  Brown  was  and 
is  an  absolute,  unconditional  guaranty, 
whereas  he  should  have  held  that  the  said 
guaranty  only  warranted  the  solvency  of  the 
Brown  Mercantile  &  Banking  Company,  and 
that  Simon  Brown's  liability  to  pay  the  debt 
of  tbe  said  banking  company  to  the  plaintiff 
did  not  arise  until  after  due  diligence  shown 
on  the  part  of  the  plaintiff  to  collect  the  same 
from  the  principal  debtor."  We  agree  with 
the  circuit  judge  that  the  guaranty  of  Simon 
Brown  was  and  is  an  absolute,  unconditional 
guaranty,  and  that  Simon  Brown's  liability 
to  pay  the  debt  to  the  plaintiff  has  arisen, 
and  that  due  diligence  was  shown  on  the  part 
of  the'  plaintiff  to  collect  the  same  from  the 
principal  debtor. 

••(11)  That  his  honor  erred  in  failing  to 
draw  the  distinction  between  the  legal  lia- 
bility of  a  guarantor  and  a  surety,  and,  after 
holding  that  Simon  Brown  was  and  is  a  guar- 
antor, applied  the  law  of  suretyship  to  his 
obligation."  His  honor  did  not  fail  to  draw 
the  distinction  between  the  legal  liability  of 
the  guarantor  and  a  surety.  The  distinction 
is  palpable,  and  existed  in  this  case.  This 
exception  is  overruled. 

••(12)  That  his  honor  erred  in  holding  pa- 
per signed  by  Simon  Brown  'absolute,  uncon- 
ditional guaranty,'  whereas  he  should  have 
held  that  the  writing  was  only  a  proposal  to 
guaranty,  and  was  void  fbr  want  of  notice 
of  acceptance,  as  the  amount  of  the  debt  was 
at  that  time  unascertained  and  unascertain- 
able,  and  there  is  no  evidence  whatever  of 
notice  of  acceptance."  His  honor  did  not  err 
in  holding  the  paper  of  Simon  Brown  an 
absolute,  unconditional  guaranty.  It  was 
not  a  proposal  to  guaranty,  and  was  not  void 
for  want  of  notice  of  acceptance,  as  claimed 
by  the  appellant  This  exception  is  over- 
ruled. 

"(13)  That  his  honor  erred  in  decreeing 
judgment  against  the  defendant  Simon 
Brown  for  the  amount  due  the  plaintiff  by 
the  Brown  Mercantile  &  Banking  Ck)mpany, 
or  for  any  amount  upon  the  guaranty,  where- 
as he  should  have  held  and  decreed  that  the 
said  defendant  was  discharged  and  relieved 
from  all  liability  under  and  by  reason  of  said 
guaranty  by  the  lack  of  due  diligence  on  the 
part  of  the  plaintiff  to  collect  the  debt  out 
of  the  principal  debtor;  the  great  prepon- 
derance of  the  evidence  showing  failure  to 
exercise  due  diligence  on  the  part  of  the 
plaintiff  to  collect  the  debt  from  the  prin- 
cipal." His  honor  made  no  mistake  in  de- 
creeing judgment  against  the  defendant  Si- 
mon Brown,  as  herein  complained  of.  He 
could  not  have  held  that  the  said  defendant 
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was  discharged  and  relieved  from  all  liabil- 
ity under  and  by  reason  of  said  guaranty  for 
the  plaintiff  to  use  all  proper  diligence  to 
collect  bis  debt  out  of  the  principal  debtor. 
He  made  the  demands  in  time,  and  gave 
Simon  Brown  notice  thereof  in  time;  bat 
the  Brown  Mercantile  ft  Banking  Company 
failed  and  went  out  of  business  on  the  Gth 
day  of  December,  18d8,  before  Simon  Brown's 
attorney,  Mr.  Islar,  sought  to  get  copies  of 
the  papers  to  sue  said  company.  This  ex- 
ception is  OTerruled. 

"(14)  That  his  honor  erred  in  holding  and 
decreeing  that  the  assignment  of  the  bond 
and  mortgage  executed  by  Zom  to  Simon 
Brown  was  intended  to  secure  the  payment  of 
the  debt  due  the  plaintiff  by  the  Brown  Mer- 
cantile ft  Banking  Ck>mpany,  whereas  be 
should  have  held  and  decreed  that  the  as- 
Blgnment  of  the  said  bond  and  mortgage  was 
intended  solely  for  the  purpose  of  securing 
the  payment  of  two  promissory  notes  made  by 
Simon  Brown,  and  that  upon  the  payment 
of  these  notes  the  object  of  the  assignment 
had  been  met,  and  the  bond  and  mortgage 
should  have  been  returned  to  Simon  Brown 
In  accordance  with  the  plain  terms  of  assign- 
ment indorsed  upon  the  said  bond  and  mort- 
gage." His  honor  did  not  err  in  decreeing 
that  the  assignment  of  the  bond  and  mort- 
gage executed  by  Zom  to  Simon  Brown  was 
intended  to  secure  the  payment  of  the  debt 
due  the  plaintiff  by  the  Brown  Mercantile 
ft  Banking  Company.  This  exception  is  over- 
ruled. 

"(15)  That  his  honor  erred  in  construing 
the  assignment  and  the  guaranty  agreement 
88  constituting  one  contract,  whereas  he 
should  have  held  that  these  writings  consti- 
tute separate  and  distinct  contracts,  and 
should  have  construed  each  contract  as 
speaking  for  itself,  and  relating  to  two  sep- 
arate and  distinct  transactions,  having  no 
connection  with  each  other.**  The  circuit 
Judge  did  not  err  in  construing  the  assign- 
ment and  guaranty  agreement  as  constituting 
one  contract  The  language  of  both  instru- 
ments showed  the  purpose  of  the  parties  to 
be  as  held  by  the  circuit  Judge.  This  excep- 
tion is  overruled. 

*'(16)  That  his  honor  erred  in  decreeing 
foreclosure  of  the  Zorn  mortgage,  and  sale 
of  the  lands  cov^ed  thereby,  and  ordering 
proceeds  arising  from  said  sale  to  be  applied 
to  the  payment  of  a  debt  for  which  the  said 
mortgage  was  a  lien  upon  the  lands,  whereas 
be  should  have  held  that  the  mortgage  could 
only  be  foreclosed  to  pay  the  debt  evidenced 
by  the  bond  mentioned  in  the  mortgage,  and 
that  the  complaint  did  not  seek  to  establish 
that  debt,  or  to  ascertain  the  amount  there> 
of,  and  therefore  have  dismissed  the  com- 
plaint" His  honor  did  not  err  in  decreeing 
a  foreclosure  of  the  Zom  mortgage,  and  a 
sale  of  the  land  covered  thereby,  and  order- 
ing the  proceeds  to  be  applied  to  the  payment 
of  the  debt  due  the  plaintiff  by  reason  of  the 
failure  of  the  Brown  Mercantile  ft  Banking 


Company  to  pay,  as  provided,  on  the  1st  day 
of  December,  IBOS.  This  exception  is  over- 
ruled. 

"(17)  OChat  his  honor  orred  in  decreeing 
for  the  attorney's  fee  in  this  action,  when  it 
is  expressly  stipulated  that  the  said  fee 
should  be  collected  as  a  part  of  the  mort- 
gage debt  in  case  the  same  should  have  to  be 
collected  by  legal  process  or  by  an  attorn^, 
whereas  in  this  action  there  is  no  attempt 
made  to  collect  the  mortgage  debt,  or  effort 
made  to  ascertain  and  establish  the  amount 
of  the  same."  His  honor  did  not  err  as  here- 
in attempted  to  be  pointed  out  It  is  express- 
ly stipulated  that,  if  the  mortgage  had  to  be 
foreclosed,  the  attorney's  fee  should  be  as 
therein  provided.  This  exception  is  over- 
ruled. 

Thus  we  have  disposed  of  the  defendant's 
grounds  of  appeal.  It  remains  to  dispose  of 
the  appeal  suggested  by  the  plaintiff:  *Tlain- 
tiff  also  appeals  upon  the  ground  that  the 
circuit  judge  erred  in  not  allowing  plaintiff 
the  interest  on  the  Zom  bond  and  mortgage 
as  a  bonus,  to  be  held  by  him  independently 
of  the  debt  due  by  the  Brown  Mercantile  & 
Banking  Company,  and  in  not  decreeing  fore- 
closure for  same,  as  well  as  for  the  sums 
found  due  by  the  mastep."  We  do  not  think 
that  any  liability  was  created  by  Brown  un- 
der his  agreement  of  April  28,  1888,  to  pay 
Ruberg  the  interest  accruing  on  the  Zom 
bond.  There  would  be  no  ground,  in  Justice 
or  equity,  to  require  this  payment  to  Theo- 
dore Ruberg.  Both  the  master  and  circuit 
judge  took  this  view  of  the  matter,  and  we 
refuse  to  disturb  their  joint  conclusion.  This 
ground  of  appeal  Is  therefore  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed,  and 
the  action  is  returned  to  the  circuit  court  to 
enforce  its  decree  in  the  premises. 

GARY,  A.  J.,  did  not  sit  in  this  case,  be- 
cause of  illness. 


(71  S.  C.  822) 
LOVE  V.  TURNER. 
(Supreme  Court  of  South  Carolina.    April  0, 
1905.) 

1.  Tbehpass  to  Land— Verdict. 

In  an  action  for  trespass  on  real  estate, 
where  the  verdict  was  for  the  possession  of  the 
land  and  $1  damages,  the  verdict  as  to  posses- 
sion was  surplnsage. 

2.  Ejectment— OoMPLAiWT. 

Where  a  complaint  alleges  facts  showing 
dominion  of  defendant  over  the  land  in  ques- 
tion, it  makes  out  a  cause  of  action  for  posses- 
sion of  the  land. 

3.  Same— Title  to  Maintain. 

PlaintifiF  in  an  action  to  possess  land  must 
show  title  against  the  world  or  from  a  common 
source,  and,  where  be  claims  title  from  the 
state,  defendant  may  show  an  older  grant. 

4.  Same— Conflicting  Gbants  —  Pbesump- 

TION. 

An  instruction  that,  if  the  state  had  grant- 
ed land,  and  it  appeared  that  it  had  issued  an 
older  grant,  the  presumption  would  be  that  it 
had  reacquired  title,  is  not  cured  by  as  instruc- 
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tion  that.  If  it  had  no  title  when  it  issued  the 
junior  grant,  plaintiff  must  show  title  by  ad- 
verse possession. 

5.  Triai^— Instructions— Harmless   Error. 

Where  the  judges  properly  charged  that  20 
years'  possession  raised  a  presumption  of  grant, 
a  new  trial  would  not  be  granted  for  inadvert- 
ence in  subsequently  stating  that  10  years'  pos- 
session raises  such  presumption,  where  the  at- 
tention of  the  court  was  not  called  to  the  mis- 
take. 

6.  EljECTMENT— Presumption  of  Possession. 

In  order  for  defendant  to  recover  where 
plaintiff  shows  legal  title  to  land,  defendant 
must  rebut  the  presumption  of  possession  for 
10  years  by  proof  of  adverse  possession. 

[Bd.  Note. — For  cases  in  point,  see  vol.  1, 
Gent.  Dig.  Adverse  Possession,  §§  ^,  661-668.J 

7.  Same— Adverse  Possession. 

Where  a  party  has  held  adverse  possession 
of  land  for  10  years,  his  purchaser  may  set 
up  the  same  against  the  legal  title  without  him- 
self having  held  for  10  years. 

[Ed.  Note. — For  cases  in  point,  see  voL  1* 
Gent.  Dig.  Adverse  Possession,  §  218.] 

8.  Sa^e— Notice. 

Notorious  adverse  possession  sufficiently  es- 
tablishes actual  notice  to  holder  of  legal  title. 

[Bd.  Note. — For  cases  in  point,  see  vol.  !» 
Gent.  Dig.  Adverse  Possession,  §  131.] 

9.  Foreign  Will— Golor  of  Title. 

Where  a  will  of  a  foreign  state  was  execut- 
ed before  two  witnesses  only,  though  insufficient 
to  pass  title  to  land.  It  is  available  as  color  of 
title. 

[Ed.  Note. — For  cases  in  point  see  vol.  1« 
Gent.  Dig.  Adverse  Possession,  §  458.] 

10.  Estoppel. 

Defendant  is  estopped  to  insist  that  plain- 
tiff, having  set  out  his  claim  of  title  in  the  com- 
plaint, cannot  rely  on  adverse  possession,  where 
he  requests  the  judge  to  charge  as  to  what  was 
necessary  to  give  plaintiff  title  by  adverse  pos- 
session. 

Appeal  from  Gommon  Pleas  Glrcuit  Gourt 
of  Gherokee  Gounty;    Gage,  Judge. 

Action  by  W.  P.  Love  against  M.  J.  Tur- 
ner. Judgment  for  plaintifr,  and  defendant 
appeals.    Reversed. 

Hall  &  Willis,  for  appellant  Stanyame 
Wilson  and  J.  O.  Jeffries,  for  respondent 

WOODS,  J.  The  contest  in  this  case  is 
over  a  tract  of  land  of  100  acres  situated  in 
Gherokee  county,  and  known  as  the  "Hollo- 
way  Tract"  The  exact  nature  of  the  action 
is  in  dispute.  Plaintiff  claims  It  is  for  the 
recovery  of  possession  of  real  property. 
This  is  denied  by  defendant,  who  contends 
that  the  only  cause  of  action  stated  in  the 
complaint  is  for  trespass  upon  the  land. 
The  circuit  judge  held  it  was  an  action  for 
the  recovery  of  real  property,  and  as  such 
the  cause  was  tried. 

Plaintiff  claimed  under  the  following  chain 
of  title  set  out  in  his  complaint:  (1)  Grant 
to  G.  B.  Palmer,  January  18.  1858.  the  sur- 
vey dated  December  15,  1857,  being  attached. 
(2)  Warranty  deeds  from  all  the  heirs  of  G. 
B.  Palmer,  except  Mrs.  Love,  conveying  to 
plaintiff  all  their  rights  and  Interests  in  the 
Palmer  Gold  Mine  tract  of  land,  of  which 
the  HoUoway  tract  was  a  part.  (3)  Will  of 
Mrs.  Susan  U  Love,  executed  in  the  pres- 


ence of  two  witnesses  in  North  Garolina,  pur- 
porting to  devise  to  her  husband,  the  plain- 
tilT,  all  of  her  property.  Plaintiff  also  in- 
troduced tax  receipts  showing  that  one  of  the 
Palmers  paid  taxes  on  the  gold  mine  tract 
in  1842,  1846,  1850,  1857,  1861.  1862,  1863. 
1870,  1871.  and  1873,  and  that  plaintiff  him- 
self paid  taxes  on  the  same  tract  from  1872 
to  18d8,  inclusive,  with  the  exception  of 
1873,  1878,  and  1891.  The  land  was  returned 
as  484  acres  in  1874,  from  1880  to  1885,  and 
from  1893  to  1898;  all  the  other  years  as 
576  acres,  the  number  named  in  the  Palmer 
grant  Plaintiff  testified  that  this  difference 
in  acreage  was  without  his  knowledge  or  con- 
sent 

Defendant,  in  her  answer,  denies  plain- 
tiff's title,  setting  up  title  in  herself,  and  also 
pleads  the  statute  of  limitations,  adverse  pos- 
session, estoppel,  and  the  pendency  of  an- 
other suit  on  the  same  cause  of  action.  De- 
fendant's documentary  and  record  proof  was 
as  follows:  (1)  Sheriff's  sale  hook,  showing 
the  sale  of  the  land  in  dispute  by  the  sheriff 
under  tax  execution,  May,  1868.  (2)  Sheriff's 
sale  book,  showing  the  sale  of  the  same  land 
in  May,  1871,  under  the  Judgment  in  the  case 
of  Elizabeth  Llttlejohn  v.  A.  P.  Turner,  the 
land  being  bid  in  by  A.  L.  Gasey  and  A.  W. 
Gummings,  who  assigned  their  bids  to  A. 
G.  Merrick.  (3)  Deed  of  the  HoUoway  tract 
from  the  sheriff  to  A.  0.  Merrick,  dated  Oc- 
tober 11,  1879.  (4)  Deed  from  A.  G.  Merrick 
to  Geo.  S.  Turner,  conveying  the  whole  tract 
in  dispute,  June  17,  1886.  (5)  Deed  from  Geo. 
S.  Turner  to  Duncan  &  Sanders,  conveying 
one-half  interest  in  the  land,  November  24, 
1888.  (6)  Deed  from  Duncan  &  Sanders  to 
R.  B.  Powell,  conveying  the  same  one-half 
interest,  September  8,  1894,  Powell  giving  a 
mortgage  to  secure  the  purchase  money.  (7) 
Sale  of  this  one-half  interest  by  the  mort- 
gagees, Duncan  &  Sanders,  under  power  in 
the  mortgage,  and  conveyance  of  Powell  by 
the  mortgagees,  as  his  attorneys  in  fact,  to 
themselves,  April,  1896.  (8)  Deed  of  their 
one-half  interest  from  Duncan  &  Sanders  to 
W.  N.  Turner,  defendant's  husband,  March 
15,  1899.  (9)  Partition  suit  between  W.  N. 
Turner  and  the  heirs  of  Geo.  8.  Turner,  un- 
der the  decree  in  which  the  entire  HoUoway 
tract  was  sold  by  the  clerk  of  court,  and  bid 
in  by  Mrs.  M.  J.  Turner,  she  receiving  a 
deed  therefor  from  J.  Ebb  Jefferies,  clerk 
of  court,  December  5,  1899.  Defendant  of- 
fered in  evidence  a  grant,  with  survey  at- 
tached, to  Mose  Waters,  dated  August  6, 
1817,  which  purported  to  convey  the  Hollo- 
way  tract  She  did  not  attempt  to  connect 
herself  with  this  grant,  however,  but  intro- 
duced it  merely  to  show  that  the  state  had 
already  parted  with  its  title  at  the  time  of 
the  Palmer  grant  in  185a 

Evidence  was  offered  tending  to  prove  that 
G.  B.  Palmer  continued  In  possession  under 
his  grant  until  1865,  when  he  died  intestate, 
and  his  two  sons  and  the  plaintiff  adminls^ 
teri^d  upon  his  estate.    His  son,  T.  W.  Palm- 
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er,  who  seems  to  have  represented  the  estate 
as  to  this  land,  having  failed  for  several 
years  to  pay  the  taxes,  it  was  sold  for  taxes 
In  1868,  and  bid  in  by  A.  P.  Turner,  but  it 
appears  that  be  failed  to  comply  with  his 
bid.  There  was  also  evidence  to  the  effect 
that  plaintiff  was  in  possession  of  the  land 
prior  to  188e»  but  that  George  S.  Turner  en- 
tered under  color  of  title  in  that  year;  and 
defendant  offered  much  testimony  for  the 
purpose  of  showing  that  George  S.  Turner 
and  his  heirs,  under  whom  she  claimed,  had 
held  it  adversely  for  the  statutory  period. 
The  Jury  found  for  the  plaintiff  the  posses- 
sion of  the  land  in  dispute,  and  $1  damages, 
and  defendant  made  a  motion  for  a  new 
trial,  which  was  refused.  An  order  was 
then  made  by  the  court  adjudging  that  plain- 
tiff recover  possession  of  the  land,  and  en- 
joining the  defendant  from  trespassing  upon 
or  interfering  with  it.  From  this  Judgment 
the  defendant  appealed.  The  effort  will  be 
made  to  discuss  the  questions  Involved  in  the 
appeal  without  special  mention  of  each  of 
the  28  exceptions,  covering  12  pages  of  the 
record. 

The  defendant  first  insists  the  action  was 
for  trespass  on  land,  and  not  for  the  recov- 
ery of  its  possession,  and  therefore  the  cir- 
cuit judge  erred  in  charging  that  the  jury 
might  find  "for  the  plaintiff  the  land  in  dis- 
pute and  so  many  dollars."  Even  if  defend- 
ant's view  of  the  nature  of  the  action  were 
correct,  he  would  not  be  entitled  to  a  new 
trial  for  error  In  the  form  of  the  verdict; 
the  finding  for  the  recovery  of  the  land  would 
be  rejected  as  surplusage,  not  being  respon- 
Bive  to  the  pleadings.  22  Ency.  P.  &  P.  977; 
Massey  v.  Duren,  7  S.  C.  310.  The  verdict 
for  damages  would  be  decisive  of  the  title. 
Sims  V.  Davis,  70  S.  C.  362,  49  S.  E  872. 

But  the  defendant  introduced  a  grant  from 
the  state  to  a  third  party,  not  for  the  pur- 
pose of  supporting  her  own  title — for  she  did 
not  pretend  to  connect  herself  with  it— but 
for  the  sole  purpose  of  showing  that  there 
was  a  title  outstanding  older  and  better  than 
the  title  under  which  the  plaintiff  claimed. 
In  an  action  to  recover  possession  of  real  es- 
tate or  of  trespass  to  try  title,  the  plaintiff 
must  establish  his  title  against  the  world, 
or  show  that  he  has  title  from  a  common 
source,  and  the  defendant,  therefore,  may 
defeat  the  plalntifTs  claim  by  showing  title 
hi  a  third  party;  but  in  an  action  of  trespass 
quare  clausum  fregit,  the  plaintiff  has  to 
establish  possession  only,  and  the  burden  is 
on  the  defendant  to  show  title  to  himself, 
or  that  he  entered  upon  the  land  under  a 
license  from  the  true  owner.  That  is,  in  the 
latter  action.  If  he  relies  upon  the  title  of  a 
third  party.  It  is  necessary  for  him  not  only 
to  prove  such  title,  but  that  he  rightfully 
entered  under  it.  Connor  v.  Johnson,  58 
8.  C.  131,  87  S.  B.  240. 

To  determine,  therefore,  whether  the  de- 
fendant could  avail  himself  of  the  older  grant 
to  a  stranger  to  defeat  the  action,  it  is  neces- 


sary to  decide  whether,  under  the  pleadings, 
the  action  is  for  the  recovery  of  land  or  in 
the  nature  of  trespass  quare  clausum  fregit 
It  is  essential  to  an  action  of  the  former  class 
that  the  plaintiff  must  allege  and  prove  a 
trespass  continued  down  to  the  time  the  ac- 
tion is  brought.  Anderson  v.  Lynch,  37  S.  0. 
575,  16  S.  B.  773.  It  is  not  necessary,  how- 
ever, to  allege  and  prove  actual  occupancy  by 
the  defendant;  any  continued  subjection  of 
the  property  to  the  will  or  dominion  of  the 
defendant  is  sufDcient  ''Acts  by  which  a 
claim  to  the  possession  hostile  to  the  true 
owner  is  asserted  and  maintained,  and  by 
which  he  is  excluded  from  the  enjoyment  of 
the  property,  fairly  subject  the  party  com- 
mitting them  to  the  action."  7  Ency.  P.  & 
P.  802,  note.  The  complaint  here  comes 
within  the  rule  as  stated  in  these  authorities, 
for,  after  setting  out  the  source  of  her  own 
title,  the  plaintiff  alleges:  'That  defendant 
claims  to  be  in  possession  of  said  property, 
and  denies  plalntifTs  title  thereto  and  right 
to  possession  thereof."  Following  the  narra- 
tive of  a  number  of  separate  acts  of  trespass 
is  the  further  allegation:  **That  the  said  de- 
fendant continues  to  assert  her  claim  of  title 
against  this  platutiff  to  said  premises,  to  deny 
plaintiff's  right  therein,  and  asserts  her  deter- 
mination to  prevent  the  use  and  enjoyment 
of  said  premises  by  plaintiff,  or  persons  hold- 
ing under  plaintiff,  and  to  continue  to  use  and 
occupy  it  for  her  own  benefit;  rendering  it 
necessary  for  plaintiff  to  apply  to  this  court 
for  relief  and  for  the  protection  of  his  title." 
The  circuit  court,  therefore,  properly  held 
the  action  to  be  for  the  recovery  of  pos- 
session of  the  land  described  in  the  com- 
plaint. 

From  this  conduslon  it  follows  the  plain- 
tiff was  obliged  to  prove  title  against  the 
world,  or  from  a  source  common  to  herself 
and  the  defendant,  and  that  defendant  could 
defeat  plaintifrs  claim  of  title  by  showing  title 
in  a  stranger.  For  this  purpose,  the  defend- 
ant introduced  a  grant  to  Waters,  dated  Au- 
gust 6,  1817,  to  show  that  the  state  had  no 
title  when  the  Palmer  grant,  under  which 
plaintiff  claimed,  was  issued  in  1858.  As  to 
the  issue  thus  made,  the  circuit  judge  char- 
ged, at  defendant's  request:  "If  the  Jury  be- 
lieve from  the  testimony  that  the  state  had 
once  parted  with  the  title  to  the  land  in 
dispute  before  the  Palmer  grant  was  exe- 
cuted, it  is  necessary  for  plaintiff  to  show 
that  the  state  had  regained  title  to  this  land 
by  escheat  or  otherwise  at  the  time  the 
Palmer  grant  was  executed;"  and  then  add- 
ed: "If  the  plaintiff  produces  in  court  what 
purports  to  be  a  grant  in  question,  the  pre- 
sumption would  arise — ^I  might  call  It  the 
presumption  of  law — ^that  the  state  had  the 
title,  and  he  who  presents  an  older  grant 
must  show  that  the  older  grant  did  embrace 
the  land  in  question,  and  connect  himself 
with  the  grant"  There  is  no  presmnption 
from  the  mere  fact  of  the  state  issuing  a  sec- 
ond grant  to  land  that  It  had  reacquired 
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title  to  land  already  granted  away.  Wbere 
the  same  land  ia  covered  by  two  s^arate 
grants  from  the  state,  the  second  grant  ia  a 
nullity.  Steedman  y.  Hilllard,  3  Rich.  Ijaw, 
101.  It  la  said  in  Nichols  t.  Hubbard,  6 
Rich.  Law,  207,  272:  "Most  persons  do  un- 
derstand, and  all  should,  that  a  grant  of  land 
is  the  act  of  the  grantee,  rather  than  of  the 
state;  that  it  is  obtained  by  any  one  who 
will  comply  with  certain  requisites  and  pay 
certain  fees;  and  that,  where  the  land  can 
be  shown  to  have  been  previously  granted, 
it  is  a  grant  merely  void,  carrying  nothing, 
find,  as  color  of  title  or  evidence  of  the  ex- 
tent of  a  possession,  la  no  more  effective  than 
would  be  a  deed  or  mere  survey  accompanied 
by  claim."  State  v.  Bvana,  33  S.  0.  184,  11 
8.  E.  697.  It  is  true,  the  court  did  charge, 
at  defendant's  request,  if  the  state  had  no 
title  to  give  when  it  made  the  Palmer  grant, 
the  plaintiff  would  have  to  establish  title  by 
adverse  possession,  and  that  the  plaintiff,  in 
order  to  recover,  must  establish  a  good  title 
against  the  world;  but,  clearly,  this  did  not 
remedy  the  error  which  had  already  been 
committed  in  giving  the  instruction  that 
there  was  a  presumption  that  the  state  had 
reacquired  title  after  the  first  grant  before 
it  made  the  second  grant,  under  which  plain- 
tiff claimed.  The  third,  fourth,  and  eighth 
exceptions  are  therefore  sustained. 

By  inadvertence,  no  doubt,  the  circuit 
Judge  seemed  to  indicate  that  the  possession 
under  claim  of  title  for  10  years  would  be 
sufficient  to  presume  a  grant.  The  correction 
to  20  years  would  have  been  made  if  his 
attention  had  been  called  to  it,  as  he  had 
Just  before  said  that  it  would  take  20  years 
for  such  a  presumption  to  ripen;  and  a  new 
trial  would  not  be  granted  for  an  error 
which  could  have  been  so  easily  corrected  by 
appellant 

The  defendant  Insists  tiiere  was  error  in 
refusing  to  charge:  "If  neither  the  plain- 
tiff nor  any  one  under  whom  he  claims  title 
to.  the  land  in  dispute  has  been  seised  or 
possessed  of  the  land  in  question  within  10 
years  before  the  alleged  acta  of  trespass 
were  committed,  then  the  plaintiff  cannot 
recover."  If  plaintiff  had  the  legal  title,  he 
was  presumed  to  be  possessed  of  the  land 
within  the  10  years,  and  it  was  necessary  to 
rebut  this  presumption  by  proof  of  continu- 
ous adverse  possession  of  some  other  person 
for  10  years.  Code  Civ.  Proc.  1902,  }§  99, 
101;  Garrett  v.  Weinberg,  48  S.  O.  28.  26  S. 
B.  3.  The  request  embodying  the  foregoing 
proposition  was  therefore  properly  refused. 

The  defendant  next  Insists  the  charge  lim- 
ited the  right  of  the  defendant  to  hold  by 
adverse  possession  to  her  own  claim  of  posr 
session  from  1899  to  1903,  when  this  action 
was  commenced;  whereas,  she  asserted  title 
had  been  acquired  by  George  S.  Turner  and 
his  heirs  by  their  adverse  possession  for  10 
years  before  the  plaintiff  acquired  their  title 
in  1899;  and  on  this  point  the  appeal  must 
be  sustained.    It  is  true,  the  court  had  chai^ 


fed  def endanf  a  reqoeat  to  the  effect  that  ad- 
verse poBseaalon  for  10  years  of  any  one 
under  whom  defendant  claimed  would  give 
her  a  good  title,  but  this  was  of  no  avail  to 
her  when  the  claim  of  adverse  posseaaion 
available  to  defendant  was  subsequently  lim- 
ited by  the  court  to  begin  in  1899,  the  date 
when  her  own  individual  claim  of  posseaaion 
began* 

As  to  the  point  that  the  court  gave  a  too 
restricted  definition  of  adverse  possession,  it 
is  only  necessary  to  say  that  while  it  was 
said  in  the  charge  to  the  Jury  that  such  pos- 
session must  be  notorious,  and  that  **  'notori- 
ously' means  so  public  and  open  tbat  he 
who  runs  may  see,*'  it  was  also  clearly  in- 
dicated to  the  Jury  that  the  requirement  of 
notoriety  of  the  adverse  holding  ia  to  estab- 
lish general  notice  to  all,  which  is  only  equiv- 
alent to  and  takes  the  place  of  direct  proof 
of  actual  notice  to  the  true  owner. 

The  defendant  objected  to  the  introduction 
of  the  will  of  Susan  L.  Love,  admitted  to 
probate  in  North  Carolina,  November,  1896, 
by  which  she  devised  all  her  property,  which 
included,  as  plaintiff  alleges,  an  undivided 
Interest  in  the  land  in  diapute,  to  the  plaintiff, 
her  husband.  The  will  was  attested  by  only 
two  witnesses,  and  therefore  the  plaintiff 
could  not  take  land  in  thia  atate  under  it, 
but  such  a  paper  may  be  available  as  color 
of  title.  The  circuit  Judge,  in  response  to 
the  objection  to  its  introduction,  no  doubt 
to  enlighten  himself  as  to  ita  bearing  on  the 
case,  directed  the  will  to  be  read.  The  rec- 
ord does  not  show  that  the  objection  was 
further  pressed,  or  that  the  court  passed 
upon  ita  admissibility.  The  exceptions  on 
this  point,  therefore,  cannot  be  sustained. 

The  plaintiff  having  aet  forth  in  detail  in 
hia  complaint  the  title  under  which  he  claim- 
ed, it  may  be  true  he  would  be  restricted  to 
the  title  alleged,  and  could  not  recover  on 
adverse  possession;  but  the  defendant's  ex- 
ceptions to  the  charge  on  this  point  cannot 
avail  her,  because  by  her  eleventh  request 
she  herself  asked  for  an  instruction  aa  to 
what  waa  necessary  to  give  plaintiff  title  by 
adverse  possession. 

For  the  errors  above  indicated,  the  Judg- 
ment of  the  circuit  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


038  N.  G.  476) 
WHITAKBR  et  al.  v.  JENKINS  et  aL 
(Supreme  Court  of  North  Carolhia.     May  23, 
1905.) 

1.  Pabtition  —  Answbb  —  Advbrsk    Posses- 
sion. 

Where  land  waa  devised  to  defendant  and 
his  two  brothers,  their  mother  to  be  maintained 
therefrom,  and  the  heirs  of  the  brothers  brought 
partition  proceedings  against  him,  his  answer 
that  he  took  actual  and  sole  seisin  and  posaea- 
fiion  of  the  land,  and  has  been  in  open,  no- 
torious, and  adverse  possession  of  the  same* 
without  any  demand  or  claim  of  any  other 
claimant  to  rents,  profits,  or  possession,  for 
more  than  20  years;    that  his  brothers,  being 
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inwillin;  to  assume  the  burden  of  supporting 
the  mother,  abandoned  the  premises  to  defend* 
ant,  who  ever  since  held  possession;  and  the 
defendants  were  never  seised  or  in  possession 
—was  not  demurrable. 

2.  Samk. 

The  answer  substantiany  alleged  that  de- 
fendant, while  in  possession,  claimed  the  land 
•8  his  own,  and  it  was  not  bad  for  failure  to 
make  such  allegation. 

3.  WiLL8>-DevISB— NaTXTBK   of  E8TATS. 

A  devise  of  land  to  testator's  wife  for  life, 
or  until  her  three  sons  were  of  age,  at  which 
time  ail  the  land  was  to  belong  to  them,  the 
wife,  if  then  living,  "to  have  her  maintenance 
of  the  land,"  did  not  give  to  the  wife  an  in- 
terest or  estate  in  the  land  preventinsr  the  mn- 
nmg  of  limitations  in  favor  of  a  son  in  adverse 
possession. 

4.  Plsaoino— Answer. 

The  examination  of  a  defendant,  taken  be- 
fore trial,  pursuant  to  Ck)de,  S  581,  is  not  to  be 
taken  as  part  of  his  answer  for  the  purposes 
of  passing  on  a  demurrer. 

Appeal  from  Superior  Oonrt,  Buncombe 
Comity;  Shaw,  Judge. 

Partition  by  J.  L.  Whltaker  and  others 
against  Rnssell  Jenkins  and  others.  From  a 
Judgment  overraling  a  demurrer  to  the  an* 
iwer,  plaintiffs  appeal.    No  error. 

This  is  a  proceeding  for  partition.  Jo- 
Biah  Jenkins,  who  owned  the  land,  devised 
it  as  follows:  "I  will  and  devise  to  my  wife 
Hartha  all  the  land  which  I  now  own  with 
the  full  benefit  of  all  the  buildings  and  farm 
as  her  own  right  and  property  during  her 
life  or  until  her  three  sons,  Thomas  Erwin, 
Joshua  and  Bussell  shall  come  to  the  full 
age  of  21  years,  at  which  time  all  the  land 
to  belong  to  them,  but  if  my  wife  should 
live  longer  than  the  time  of  their  coming  to 
age  she  is  to  have  her  maintenance  of  the 
land."  The  three  sons  arrived  at  full  age, 
and  their  mother,  who  survived  them,  died 
in  May,  1900.  Thomas  and  Joshua  died  in- 
testate, and  without  children,  leaving  as 
their  heirs  a  brother  and  a  sister,  who  are 
defendants  In  this  proceeding.  By  an  order 
in  the  cause  some  of  the  defendants  were 
made  plaintiffs.*  The  defendant  Russell 
Jenkins  denies  the  tenancy  in  common  and 
pleads  sole  seisin.  Plaintiff  demurred.  The 
first  question  raised  is  as  to  the  sufficiency  of 
the  plea.  In  his  answ^  he  avers  that  after 
he  and  his  brothers  vmere  of  age  "he  took  actu- 
al and  sole  seisin  and  possession  of  the  land, 
and  has  been  In  open,  notorious,  and  adverse 
possession  of  the  same,  without  any  demand 
or  claim  of  any  other  claimant  to  rents,  prof- 
Its,  or  possession,  for  more  than  20  years." 
He  alleges  that  his  two  brothers,  being  un- 
willing to  assume  the  burden  of  supporting 
their  mother,  abandoned  the  land  more  than 
20  years  before  this  proceeding  was  com- 
menced, and  left  him  in  the  sole  and  excln- 
eive  possession  thereof.  It  is  further  alleged 
that  ''he  is  and  has  been  for  more  than  20 
years  in  the  sole  and  exclusive  use  and  pos- 
session of  the  land  under  known  and  visible 
lines  and  boundaries,  without  demand  or 
ehiim  of  the  alleged  tenants  in  common  or 
those  under  whom  they  daim,  or  any  of 


tiiem,  and  adversely  to  all  persons,*'  and 
that  neither  the  petitioners  nor  those  under 
whom  they  claim  have  been  seised  or  possess- 
ed of  the  premises  within  20  years  before  the 
commencerment  of  this  proceeding.  He 
avers  that  he  has  supported  and  maintained 
his  mother  from  the  time  the  title  vested  in 
the  three  sons  of  Joelah  Jenkins.  The  court 
overruled  the  demurrer,  and  the  plaintiffs 
ai^ealed. 

F.  W.  Thomas,  for  appellants.    Tucker  & 
Murphy,  for  appellees. 

WALKER,  J.  (after  stating  the  facts).  In 
actions  to  recover  land,  wherein  the  plaintiff 
alleges  title  and  right  to  the  possession,  it  is 
generally  sufficient  for  the  defendant  to 
make  a  simple  denial,  and  introduce  evidence 
of  bis  possession  for  20  years,  or  of  his  pos- 
session under  color  for  7  years,  in  support 
of  bis  denial.  It  is  not  necessary  to  plead 
the  statute  specially.  Farrior  v.  Houston, 
95  N.  C.  678;  Mfg.  CJo.  v.  Brooks,  106  N.  O. 
107,  11  S.  B.  456;  Cheatham  v.  Young,  113 
N.  C.  161,  18  S.  B.  92,  37  Am.  St  Rep.  617. 
Whether  this  familiar  principle  applies  to 
an  action  between  tenants  in  common,  we 
need  not  stop  to  inquire,  as  we  are  convinced 
that  the  right  of  the  plaintiffs  to  partition  is 
fully  denied,  and  the  defendant's  sole  seisin 
arising  out  of  his  adverse  and  exclusive  pos- 
session for  20  years  is  well  pleaded.  In  Ck)v- 
Ington  V.  Stewart,  77  N.  0.  148,  the  court, 
by  Byuum,  J.,  thus  describes  the  kind  of  pos- 
session by  one  tenant  of  the  common  prop- 
erty which  will  toll  the  entry  of  his  co-ten- 
ant and  bar  his  recovery  in  ejectment:  "The 
possession  of  one  tenant  in  common  is  the 
possession  in  law  of  all;  but  if  one  have  the 
sole  possession  for  20  years  without  any  ac 
knowledgment  on  his  part  of  title  in  his  co- 
tenant,  and  without  any  demand  or  claim 
on  the  part  of  such  co-tenant  to  rents,  profits, 
or  possession,  he  being  under  no  disability 
during  the  time,  the  law  in  such  cases  raises 
a  presumption  that  such  sole  possession  is 
rightful,  and  will  protect  it  In  such  cases, 
where  the  tenant  who  has  been  out  of  pos- 
session brings  ejectment,  it  has  been  held 
that  his  entry  is  tolled,  and  that  he  cannot 
recover."  .  The  averments  of  the  answer  of 
the  defendant  are  as  full  and  explicit  as  is 
the  statement  of  the  doctrine  in  the  case  Just 
cited.  We  had  occasion  to  discuss  the  ques- 
tion as  to  the  nature  of  the  possession  of 
one  tenant  in  common,  which  the  law  re- 
quires to  bar  the  right  of  his  co-tenant,  in 
Bullln  V.  Hancock  (at  this  term)  50  S.  £. 
621.  It  was  suggested  that  the  defendant 
does  not  allege  tlmt  while  in  the  possession 
of , the  land  he  claimed  it  as  his  own;  nor 
does  he  in  so  many  words,  but  we  think  It 
is  substantially  alleged.  He  avers  that  bis 
two  brothers  abandoned  the  land  to  him, 
and  he  thereupoti  took  sole  and  exclusive 
possession,  and  that  he  has  held  the  posses- 
sion openly,  notoriously,  and  adversely  ever 
since.    This  would  seem  to  be  sufficient  to 
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Imply,  at  least,  that  he  had  held  the  land  un- 
der a  claim  of  ownership. 

But  the  plaintiffs  contend  that,  if  the  de- 
fendant's alleged  sole  seisin  is  properly 
pleaded,  it  appears  on  the  face  of  his  an- 
swer that  it  is  hased  solely  upon  his  posses- 
sion of  the  land,  and  that  there  could  he  no 
adverse  possession  as  to  the  plaintiffs  until 
the  death  of  Joslah  Jenkins'  widow  in  1900, 
because  she  acquired  a  life  estate  by  the 
terms  of  the  devise.  We  cannot  assent  to 
the  correctness  of  this  proposition.  The  pro- 
vision is  that  the  land  shall  belong  to  her 
during  her  life,  or  until  the  sons  should  be 
of  full  age,  at  which  time  it  should  belong 
to  them;  his  wife  to  have  her  maintenance 
out  of  the  land  if  she  survived  that  event 
The  intention  of  the  devisor  is  most  clearly 
expressed.  We  cannot  infer  that  he  intend- 
ed his  wife  to  have  an  estate,  or  even  an  in- 
terest, in  the  land,  when  he  had  expressly 
said  that  it  should  belong  to  his  sons,  and 
that  she  should  only  have  a  maintenance.  It 
would  be  straining  the  words  of  the  devise 
to  give  them  any  such  meaning.  Besides, 
we  think  language  similar  to  that  used  in 
this  will,  though  not  so  clear  in  expressing 
the  intention  of  the  devisor,  has  been  con- 
strued by  this  court  as  giving  no  interest  or 
estate  in  the  land  to  the  person  for  whose 
support  provision  is  made.  There  has  ap- 
parently been  some  difference  in  the  cases 
with  respect  to  the  nature  of  the  provision 
for  maintenance — whether  it  constitutes  a 
charge  upon  the  land,  so  that  the  latter  can 
be  subjected  to  sale  for  its  payment,  or 
whether  it  creates  merely  a  charge  upon 
iiie  rents  and  profits.  In  this  respect  we 
think  the  cases  can  be  reconciled,  but  it  is 
not  necessary  that  it  should  be  done  at  this 
time,  as  in  neither  view  would  the  widow  ac- 
quire any  interest  or  estate  in  the  land. 
The  sons  would  have  the  title  and  the  right 
of  possession,  and  certainly  so  long  as  the 
duty  to  maintain  her  was  performed.  In 
Gray  v.  West,  93  N.  C.  442,  53  Am.  Rep.  462, 
the  provision  was,  "Arey  Gray  is  to  have  her 
support  out  of  the  land,"  and  it  was  held 
tnat  it  only  gave  her  a  right  to  be  supported 
out  of  the  rents  and  profits,  and  that  she 
had  no  interest  in  the  land,  and  no  lien  there- 
on. To  the  same  effect  are  Misenheimer  v. 
Sifford,  94  N.  a  592;  Wall  v.  Wall,  126  N. 
C.  405,  35  8.  B.  811;  Helms  v.  Helms,  135 
N.  C.  164,  47  S.  E.  415.  See,  also.  McNeely 
V.  McNeely,  82  N.  0.  183.  The  provision  for 
maintenance  did  not  operate  as  a  condition 
precedent  to  the  vesting  of  the  estate,  nor 
even  as  a  condition  subsequent.  It  was  at 
most  only  a  charge  in  favor  of  the  benefi- 
ciary (Tilley  v.  King,  109  N.  C.  461,  13  a 
E.  936),  and  could  not  affect  the  right  of  the 
sons,  or  any  one  of  them,  to  the  possession. 
Consequently  the  possession  of  the  defend- 
ant Russell  Jenkins  had  the  legal  effect  of 
barring  the  right  of  his  co-tenants,  provided 
it  waa  of  the  character  and  continued  the 
lenj^  of  time  required  by  the  law  for  that 


purpose.  Whether  the  defendant  has  in  t^ct 
held  possession  of  the  land  adversely  and 
continuously  for  20  years  is  a  question  to 
be  decided  by  the  jury  upon  the  proof  and 
under  proper  instructions  from  the  court 
We  only  decide  now  that  the  answer,  taken 
as  a  whole,  and  without  fiq[>ecial  reference 
to  any  particular  one  of  its  averments,  is 
sufiBLcient  to  raise  an  issue  as  to  the  defend- 
ant's sole  seisin. 

The  defendant  further  contended  that  the 
examination  of  the  defendant,  taken  pur- 
suant to  section  581  of  the  Oode,  and  filed  in 
the  record,  should  be  taken  as  part  of  the 
answer  for  the  purpose  of  passing  upon  the 
demurrer.  We  cannot  think  so.  The  exam- 
ination is  not  intended  by  the  law  to  be  a 
part  of  a  pleading,  but  is  in  its  very  nature 
simply  evidence,  which  can  be  used  by  the 
plaintiff  in  support  of  his  allegations,  and 
which  may  be  rebutted  by  the  defendant.  A 
demurrer  is  directed  against  tiie  pleading 
itself,  and  admits  the  truth  of  its  averments 
for  the  purpose  of  testing  Its  sufilclency,  and 
it  is  perfectiy  clear  to  us  that  it  will  not  lie 
to  evidence  taken  upon  an  examination  of  a 
defendant  under  section  581  of  the  Code,  as 
it  cannot  be  considered  as  a  part  of  his  an- 
swer. The  plaintiffs  moved  to  strike  out  the 
answer  as  sham.  Their  motion  was  over- 
ruled, and  they  excepted  and  appealed,  but 
did  not  perfect  their  appeal.  This  exception 
of  the  plaintiffs  Is  not  noticed  in  their  as- 
signment of  errors  in  this  case.  Assuming 
that  it  is  before  us,  we  do  not  think  it  should 
be  sustained,  and  for  the  reasons,  among 
others,  we  have  already  given  in  passing 
upon  the  demurrer.  As  substantially  said 
by  this  court  in  Buie  v.  Brown,  104  N.  C. 
337,  10  S.  B.  465,  when  discussing  a  similar 
motion  for  Judgment,  it  may  be  that  the  an- 
swer is  false,  but,  treating  it  as  a  pleading. 
It  is  so  framed  as  to  raise  an  important  issue 
of  fact,  and  it  discloses  a  substantial  ground 
of  defense.  We  find  no  error  in  the  rulings 
of  the  court  below. 

No  error. 

(188  N.  C.  S46) 
JONES  v.  AMERICAN  WAREHOUSE   CO. 
(Supreme  Court  of  North  Carolina.    May  26. 
1905.) 

1.  APPEAI/— VBBOICT— COKOLUSIVBWESS. 

The  Supreme  Court  on  appeal  has  lu  pow- 
er to  set  aside  a  verdict  as  against  the  weight 
of  the  evidence,  unless  It  clearly  appears  that 
there  was  no  evidence  to  sustain  the  finding. 

2.  Master  and  Sebvant  —  Assumption  or 
Risk. 

An  employ^  does  not  assume  the  risk  in 
undertaking  to  perform  a  dangerous  work,  un- 
less the  act  itself  is  obviously  so  danRerout 
that  in  its  careful  performance  the  inherent 
probability  of  injury  is  greater  than  that  ot 
safety,  or  unless  it  is  a  danger  ordinarily  in- 
cident to  the  employment,  or  unless  obvious  oi 
one  which  the  servant  may  discover  by  the  ex- 
ercise of  ordinary   care. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34 
Cent.  Dig.  Master  and  Servant,  U  ^>38,  500, 
610-624.1 
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8.  NiOLIGElfCfB— DSFIWITIOW. 

Negligence  was  properly  defined  as  a  want 
of  ordinary  care  and  failure  to  exercise  that 
care  which  a  man  of  ordinary  prudence  would 
have  exercised  under  the  circumstances,  or  a 
failure  to  perform  some  duty  imposed  by  law. 

[Ed.  Note. — For  caaes  in  point,  aea  toL  87t 
Ont  Dig.  Negligence,  S  !•] 

4.  Sahx. 

Negligence  Is  a  mixed  question  pf  law  and 
fact 

[Ed.  Note. — ^For  cases  in  point,  aea  yoL  87, 
Gent  Dig.  Negligence,  S  280.] 

5.  Assumption  or  RiSK--QT7KGrnoN  fob  Jubt. 

On  a  change  being  made  in  the  method  of 
operating  machinery  after  employment  has  been 
accepted,  as  where  an  employe  was  directed  to 

flace  a  belt  on  a  pulley  wnile  in  motion,  where 
is  practice  bad  oeen  to  stop  the  pulley  and 
place  the  belt  thereon,  the  question  whether  the 
increased  hazard  was  so  obvious  that  a  man 
ot  ordinary  prudence,  under  like  conditions, 
would  know  and  appreciate  the  danger  which 
extended  to  continued  employment,  was  for  the 
jory. 

On  rehearing.    Petitioii  for  rehearing  dis- 
missed. 
For  original  opinion,  see  49  S.  B.  355. 

Lindsay  Patterson,  B.  D.  Reld,  Pou  & 
Puller,  Watson,  Buxton  &  Watson,  and  Wins- 
ton &  Bryant,  for  petitioner.  Manly  &  Hen- 
dren,  opposed. 

OONNOR,  J.  In  view  of  the  large  amount 
InTolTed,  and  the  number  of  exceptions  in 
the  record  presenting  many  interesting  ques- 
tions, we  were  willing  to  rehear  this  c^ise. 
It  was  ably  argued  by  counsel  upon  full  and 
exhaustlTe  briefs,  and  we  have,  with  the 
aid  thereof,  carefully  re-examined  the  entire 
record.  To  the  argument  pressed  upon  us, 
that  the  plaintifr  was  not  injured  in  the 
manner  testified  to  by  behig  caught  in  the 
belt  of  the  machine  and  thrown  against  a 
post,  we  can  only  say,  in  the  light  of  the 
testimony  and  the  charge  of  the  court,  the 
juiy  have  found  in  accordance  with  his  al- 
legation. He  swears  positively  that  he  was 
injured  in  that  way.  Two  witnesses,  Bur- 
gess and  Wilson,  testified  that  they  saw  him 
as,  and  immediately  after,  he  was  injured. 
The  credibility  of  the  witnesses  was  entirely 
for  the  jury.  The  learned  and  careful  Judge 
who  tried  the  case  and  heard  the  entire  evi- 
dence did  not  think  it  his  duty  to  set  the 
verdict  aside  as  being  against  the  weight  of 
the  evidence.  We  have  no  power  to  consid- 
er the  question,  unless  it  clearly  appears  to 
US  that  there  was  no  evidence  to  sustain  the 
finding.  Taking  the  fact  to  be  as  found  by 
the  jury  in  this  respect,  we  have  this  case: 
Plaintiff  alleges  that  he  was  employed  eight 
weeks  before  the  accident  by  defendant  com- 
pany, and  that  about  four  weeks  before  the 
accident  he  was  put  to  work  at  a  machine 
called  the  "napper."  That  attached  to  the 
machine  was  a  pulley,  run  by  the  belt  con- 
nected with  the  shafting  overhead.  On  the 
loner  or  lower  side  of  the  machine  was  a 
small  pulley,  which  drove  a  fan  and  was  run 
^  a  small  belt    That  the  belt  on  this  small 


pulley  would  sometimes  slip  off,  making  it 
necessary  to  replace  it.  He  was  in  the  habit 
of  stopping  the  machine  to  replace  the  belt 
Some  three  or  four  days  before  the  injury, 
the  superintendent  told  him  to  replace  the 
belt  while  the  machine  was  in  motion.  That 
on  one  occasion,  the  machine  being  stopped 
to  replace  the  belt,  Mr.  Krantz,  superintend- 
ent said  with  some  emphasis,  "Do  not  stop 
that  machine  to  put  the  belt  on."  He  walk- 
ed up,  took  hold  of  the  shifter,  put  the  idle 
belt  on  the  pulley,  and  started  the  machine 
up.  Plaintllf  told  him  that  it  seemed  dan- 
gerous to  do  that  He  said,  "There  is  no 
danger  in  it  at  all."  PlainUfF  did  that  way 
the  next  time  it  came  off;  did  it  two  or 
three  times.  On  the  2d  July  at  about  4 
o'clock  in  the  morning;  plaintiff  being  at 
work  at  the  machine,  the  belt  came  off,  and 
he  undertook  to  put  it  on  while  the  machine 
was  in  motion.  As  he  did  so,  his  finger  wsb 
about  to  be  caught  He  Jerked  his  hand 
away,  and  the  large  driving  belt  that  went 
overhead  caught  his  arm,  his  sleeve,  and 
Jerked  him  around  over  the  pulley  and  hurl- 
ed him  against  the  post;  struck  the  smaller 
part  of  his  back.  That  he  was  putting  the 
small  belt  on  in  that  way  by  the  command 
of  the  superintendent;  that  i^  he  had  stop- 
ped the  machine  to  put  on  the  belt  as  he  had 
been  accustomed  to  do  before  the  superin- 
tendent instructed  him  otherwise,  there 
would  have  been  no  danger  whatever.  He 
says  that  he  could  see  the  pulley,  and  un- 
derstood the  location  and  operation  thereof. 
He  further  says  that  it  was  perfectly  plain 
to  him  that  if  he  caught  his  hand  under  that 
belt  he  would  be  hurt  and  that  he  was  al- 
ways careful  to  keep  his  sleeve  from  going 
under  it  because  he  could  see  that  it  was  dan- 
geroua— knew  that  it  was  dangerous.  There 
was  other  testimony  on  behalf  of  the  plaintiff 
of  the  same  character.  There  was  a  great 
deal  of  testimony  directed  to  the  contro- 
versy in  regard  to  the  allegation  of  the 
defendant  that  plaintiff  was  injured  by  fall- 
ing from  a  truck.  In  the  light  of  the  finding 
by  the  Jury,  this  becomes  Immaterial. 

It  is  conceded  by  the  plaintiff,  and  was  so 
stated  by  his  honor,  that  the  machine  which 
was  being  operated  was  standard  in  make 
and  quality,  and  had  no  defect  We  attach 
no  importance  to  the  suggestion  that  the 
small  pulley  should  have  been  grooved.  The 
controversy  was  narrowed  down  to  the  sin- 
gle question  whether  the  defendant  had  im- 
posed upon  the  plaintiff  the  duty  of  operat- 
ing the  machine  in  a  dangerous  manner, 
and,  if  so,  whether  he  had  assumed  the  risk 
incident  to  such  danger,  or  was  guilty  of 
contributory  negligence.  The  question  is 
thus  stated  by  defendant's  counsel:  "If  plain- 
tiff was  injured  by  the  belt  accident  does 
his  own  testimony  show  that  the  injury  was 
caused  by  his  own  negligence,  and  not  by 
any  negligence  of  the  defendant?  or  that 
it  was  caused  by  the  danger  incident  to  bis 
employment?    Of  course,  he  had  knowledge 
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of  auch  danger,  and  of  which  he  assDxned  the 
risk.  All  other  qnestlons  are  incident  and 
subordinate  to  this.'*  His  honor  instructed 
the  Jury  as  follows:  'The  act  upon  which 
the  plaintiff  relies,  and  which  he  alleges 
was  negligence,  is  that  the  defendant, 
through  its  officers,  required  him  to  do  cer* 
tain  work  in  a  manner  which  was  not  rea- 
sonably safe,  and  that  in  consequence  there* 
of,  while  endeavoring  to  follow  the  require- 
ments of  the  defendant,  he  was  caught  by  a 
belt  and  injured.  It  therefore  becomes  ma- 
terial to  inquire  what  is  negligence.  Negli- 
gence is  a  want  of  ordinary  care,  a  failure 
to  exercise  that  care  which  a  man  of  ordi- 
nary prudence  would  have  exercised  under 
the  circumstances.  It  is  a  failure  to  perform 
some  duty  imposed  by  law.  The  law  im- 
poses upon  the  master  the  duty  of  using 
ordinary  care  to  provide  for  the  servant  rea- 
sonably sound  and  safe  appliances  and  ma- 
chinery, and  a  reasonably  safe  place  and 
method  to  do  his  work,  and  on  entering  into 
employment  the  servant  has  a  right  to  as- 
sume that  these  duties  have  been  performed, 
and  may,  without  blame,  act  upon  this  as- 
sumption until  some  defect  becomes  so  ap- 
parent that  it  may  be  discovered  by  the  ex- 
ercise of  ordinary  care.  The  master  is  not 
required  to  furnish  the  best  machinery  and 
appliances,  nor  is  he  required  to  provide  the 
safest  place  or  methods,  but  such  as  are  rea- 
sonably safe.  The  law  also  requires  the 
servant  to  exercise  ordinary  care  for  his  own 
safety.  It  is  also  a  part  of  the  contract  of 
employment  that  the  servant  assumes  the 
ordinary  risk  of  his  employment,  and  also 
the  risk  incident  to  dangerous  work  or  dan- 
gerous methods  of  work,  if  they  are  obvi- 
ous." He  properly  instructed  the  Jury  in 
regard  to  the  burden  of  proof  and  proximate 
cause.  Upon  the  third  issue  his  honor  in- 
structed the  Jury  as  follows:  ''The  burden 
upon  this  issue  is  upon  the  defendant  to  sat- 
isfy you  by  the  greater  weight  of  the  evi- 
dence that  the  plaintiff  assumed  the  risk  of 
his  injury.  It  becomes  material,  then,  to 
inquire  what  is  meant  by  assumption  of  risk. 
It  is  a  doctrine  that  grows  out  of  the  rela- 
tionship of  master  and  servant,  and  is  based 
upon  the  contract  between  them.  As  I  have 
before  stated,  the  law  imposes  certain  duties 
upon  the  master  and  certain  duties  upon  the 
servant;  and,  in  addition  to  those  mentioned, 
it  becomes  a  part  of  the  contract  of  employ- 
ment that  the  servant  will  assume  the  risk 
of  those  dangers  and  injuries  ordinarily  in- 
cident to  the  employment,  and  also  those 
dangers  not  ordinarily  incident  to  the  em- 
ployment, but  which  are  obvious  or  which 
could  be  discovered  by  the  exercise  of  ordi- 
nary care.  If  the  risk  is  not  orainarily  in- 
cident to  the  employment,  or  Is  not  obvious 
or  ^uld  not  be  discovered  by  the  exercise  of 
ordinary  care,  it  is  not  one  of  those  risks 
which  enter  into  the  contract  and  which  the 
servant  assumes.  In  passing  upon  the  na- 
ture of  the  risk,  you  would  consider  the  in- 


telligence of  the  plaintiff,  his  epportimltles 
to  discover  the  risk,  the  information  he  had 
as  to  the  danger,  and  all  the  circumstances. 
[The  court  here  fully  stated  the  contentions 
of  the  plaintiff  and  the  defendant  upon  this 
issue.]  If  you  find  from  the  evidence  that 
the  plaintiff  had  worked  at  this  napper  ma- 
chine for  four  weeks,  and  that  the  danger  of 
being  injured  if  he  was  caught  in  the  driv- 
ing belt  and  pulley  attached  to  it  was  open 
and  obvious  and  known  to  him,  and  that 
after  such  knowledge  he  continued  to  work 
at  said  machine,  you  will  answer  the  third 
issue  'Yes.'  If  you  find  from  the  evidence 
that  the  plaintiff  knew  of  the  danger  of  at- 
tempting to  replace  the  belt  on  the  pulley 
while  the  machine  was  in  operation,  and 
appreciated  the  danger  and  continued  to 
work  at  said  machine,  and  attempted  to  re- 
place the  belt  when  it  slipped  off  of  the  pul- 
ley, then  the  plaintiff  assumed  the  risk,  and 
you  would  answer  the  third  issue  'Yes.'  As- 
sumption of  risk  does  not  mean  that  in 
all  cases  where  the  plaintiff  has  knowledge 
of  the  defects  of  idangerous  machinery  and 
goes  on  with  the  work  that  he  assumes  the 
risk,  but  the  law  is  that,  where  the  defend- 
ant fails  to  perform  its  duty  and  furnish  the 
plaintiff  with  safe  and  suitable  methods  of 
doing  the  work,  the  plaintiff  will  not  be  held 
to  assume  the  risk  in  undertaking  to  perform 
a  dangerous  work,  unless  the  act  itself  Is 
obviously  so  dangerous  that  in  its  careful 
performance  the  inherent  probability  of  the 
injury  is  greater  than  those  of  safety,  or 
unless  it  is  a  danger  ordinarily  incident  to 
the  employment,  or  unless  obvious,  or  one 
which  the  servant  may  discover  by  the  ex- 
ercise of  ordinary  care."  There  were  a  num- 
ber of  special  requests  on  behalf  of  the  de- 
fendant, all  based  upon  the  theory  that,  if 
certain  facts  were  found,  his  honor  should 
instruct  the  Jury,  as  a  matter  of  law,  that 
plaintiff  could  not  recover,  either  by  reason 
of  the  failure  to  show  any  negligence  on  part 
of  the  defendant,  or  assumption  ef  risk  on 
his  part  We  are  of  the  opinion  that  his 
honor  properly  presented  to  the  Jury  the 
principles  by  which  they  were  to  be  guided 
in  arriving  at  a  correct  verdict  His  honor 
properly  said  to  the  Jury,  after  stating  to 
them  the  duty  which  defendant  owed  the 
plaintiff:  '^Negligence  is  a  want  of  ordinary 
care,  and  failure  to  exercise  that  care  which 
a  man  of  ordinary  prudence  would  have  ex- 
ercised under  the  circumstances.  It  is  a 
failure  to  perform  some  duty  imposed  by 
law."  This  definition  is  in  strict  accordance 
with  the  best  approved  formula  found  in  the 
text-books  and  adopted  by  the  courts. 

The  answer  to  the  allegation  that  there 
was  such  negligence  is  to  be  arrived  at,  first 
by  finding  the  facts,  and,  secondly,  by  draw- 
ing such  inferences  therefrom  as  are  reason- 
able and  natural.  This  is  so  where  there  is 
any  controversy,  and  is  peculiarly  a  matter 
for  the  Jury.  This  court  has  long  since  aban- 
doned the  theory  that  negligence  is  a  quee- 
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tlon  of  law,  and  adopted  the  only  rational 
and  workable  theory — ^that  It  is  a  mixed 
question  of  law  and  fact  It  Is  impractica- 
ble, if  not  impossible,  for  the  court,  as  a 
matter  of  law,  to  say  whether  or  not  there 
is  negligence,  except  where  the  facts  are 
admitted  and  no  reasonable  controversy  can 
aiige  in  regard  to  the  inferences  to  be  drawn 
therefrom.  We  have  so  frequently  repeated 
this  proposition  that  it  is  unnecessary  to  cite 
anthori^.  We  think  that  his  honor  correct- 
ly instructed  the  Jury  in  this  respect  To  re- 
place the  belt  while  the  machine  is  standing 
itni  is  undoubtedly  safe.  To  replace  it  while 
it  is  hi  motion  is  to  some  extent  unsafe; 
whether  to  such  an  extent  that  an  ideal  pru- 
dent man  under  similar  circumstances  would 
direct  his  employ^  to  do  so,  is  peculiarly  a 
question  to  be  decided  by  the  jury.  We  also 
tUnk  that  his  honor  correctly  tastructed  the 
jxsxj  upon  the  tldrd  iBsue,  as  he  properly 
said  to  them,  if  they  found  that  the  danger 
was  open  and  obvious  and  known  to  him, 
tbat  he  appreciated  the  danger,  and  coutin- 
aed  to  work  at  macliine  and  replace  the  belt, 
when  it  slipped  off  the  pulley  while  in  mo- 
tion, they  would  answer  the  third  issue 
'TeB."  This  we  think  in  strict  accord  with 
the  definition  of  assumption  of  risk.  He  fur- 
ther said  to  the  Jury  that,  where  "the  defend- 
ant failed  to  perform  its  duty  and  furnish 
the  plaintiff  with  safe  and  suitable  methods 
^  doing  the  work,  plaintiff  will  not  be  held 
to  assume  the  risk  in  undertaking  to  perform 
a  dangerous  work,  unless  the  act  itself  is 
so  obviously  dangerous  that  in  its  careful 
performance  the  Inherent  probability  of  the 
ii^nry  is  greater  tlian  that  of  safety."  As 
we  said  In  Marks  t.  Cotton  Mills  (at  this 
term)  50  &  BL  769,  the  same  measure  of  duty 
is  imposed  upon  the  plaintiff  as  upon  the 
defendant  Both  must  exercise  that  degree 
of  care  under  the  circumstances  and  in  the 
condition  in  which  they  are  found  which  the 
ideal  prudent  man  would  do.  If  the  defend- 
ant fails  to  do  so  in  the  light  of  the  standard 
which  the  law  sets  to  define  his  duty,  and 
such  failure  is  the  proximate  cause  of  the 
injury,  he  is  liable  to  an  action.  Oa  the 
other  hand,  if  the  plaintiff  fails  to  exercise 
the  same  degree  of  care  under  the  same  dr- 
cnmstances  and  with  the  same  light  before 
him,  and  his  failure  is  the  proximate  cause 
of  his  injury,  the  law  attributes  the  injury 
to  such  failure,  and  he  cannot  recover.  The 
standard  of  duty  in  each  case  is  ordinary 
care;  that  is,  such  care  as  a  man  of  ordinary 
prodeDce,  under  similar  circumstances,  would 
exercise.  This  we  understand  to  be  the  con- 
clnsion  to  which,  after  long  and  anxious 
thought,  the  courts  have  come  in  administer- 
ing the  law  in  such  cases. 

There  was  undoubtedly  testimony  in  this 
case  which  would  have  fully  Justified  the  jury 
In  answering  the  issues  in  favor  of  the  de- 
fendant They  have,  however,  accepted  the 
view  of  the  plaintiff's  testimony,  and,  under 
the  Instruction  of  a  very  learned  and  careful 


Judge,  have  found  a  verdict  which  we  can- 
not disturb.  What  the  rights  may  have  been, 
if  at  the  time  of  entering  upon  the  service 
the  method  of  replacing  the  belt  had  been 
known  to  him  and  the  service  accepted  with 
full  knowledge  thereof,  we  are  not  called  up- 
on to  say.  As  we  said  in  Marks  v.  Cotton 
Mills,  it  is  not  to  be  required  that  employes 
in  operating  dangerous  machinery  shall  im< 
mediately  surrender  their  employment  upon 
a  change  being  made  in  the  method  of  operat- 
ing or  cleaning  machinery  adopted  after  the 
employment  has  been  accepted.  Such  chan- 
ges must  be  made  after  reasonable  notice  to 
the  employes,  and  with  an  opportunity  on 
their  part  to  fully  understand  them  and  ap- 
preciate the  danger  incident  thereto.  It  is 
always  a  question  for  the  Jury  whether  in 
such  cases  the  increased  hazard  is  so  obvious 
that  a  man  of  ordinary  prudence,  under  like 
conditions,  would  know  and  appreciate  the 
danger  which  extends  to  the  continued  em- 
ployment 

We  have  also  examined  the  other  exc^)- 
tions  in  regard  to  the  expert  evidence,  and 
while,  as  conceded  by  plaintlfTs  coimsel,  the 
questions  are  not  so  accurately  framed  as 
might  be  desired,  we  do  not  think  that  the 
form  in  which  they  are  put  was  calculated 
to  mislead  the  Jury  to  the  prejudice  of  the 
defendant 

Upon  a  full  re-examination  of  the  entire 
case,  we  find  no  such  error  as  to  justify  a 
reversal  of  our  former  decision.  As  stated 
by  counsel,  the  case  is  a  singular  one  in  many 
aspects.  The  plaintiff  was  seriously  and  per- 
manently injured.  It  may  be  in  the  manner 
contended  by  defendants;  the  Jury  have  found 
otherwise,  and  that,  so  far  as  the  duty  and 
power  of  this  court  are  concerned,  must  be 
assumed  to  be  correct  Let  the  petition  be 
dismissed. 

Petition  dismissed. 


(188  N.  C.  520) 
DUCKWORTH  v.  JORDAN  et  at 
(Supreme  Court  of  North  Carolina.    May  25, 
1905.) 

1,  Wills— Lapsed   Dbvzsb  ^  Effecti  —  Stat- 
ute. 

Where  testator  devised  bis  home  lands  to 
his  wife,  and  after  her  death  to  a  nephew, 
and  directed  that  after  the  death  of  testator's 
wife  all  the  residue  of  his  estate  should  be 
sold,  and  the  proceeds  eqnally  divided  among 
the  children  of  testator's  brother,  and  the 
nephew  predeceased  the  testator,  the  lapsed  de- 
vise to  the  nephew  passed  nnder  the  residuary 
clause,  in  view  of  Code  1883,  §  2141,  providing 
that  wills  must  speak  and  take  effect  as  if  ex- 
ecuted immediately  before  the  testator's  death 
unless  a  contrary  Intention  appears  by  the  will, 
and  section  2142,  providing  that,  unless  a  con- 
trary intention  appears,  property  which  is  the 
subject  of  a  lapsed  devise  shall  be  Included  in 
the  residuary  clause,  if  any,  contained  in  the 
will ;  there  being  nothing  in  the  will  tending 
to  show  an  intent  contrary  to  the  statute. 

2.  Same— Equitable  Conversion. 

Where  testator  devised  his  real  estate  to 
his  wife  for  life,  with  remainder  to  a  nephew, 
who  predeceased  testator,  so  that  there  was  a 
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lapse  of  the  devise  to  the  nephew  into  the 
residuary  clause  of  the  will,  providing  that  after 
the  death  of  testator's  wife  all  the  rest  of  his 
estate  should  be  sold,  and  the  proceeds  equally 
divided  and  paid  over  to  the  children  of  testa- 
tor's brother,  there  was  an  equitable  conver- 
sion of  the  real  estate  into  personalty  for  the 
purpose   of   devolution. 

[EkL  Note. — For  cases  in  point,  see  vol.  11, 
Gent.  Dig.  Ck>nversion,  §$  40-51.] 

3.  Same— Reconversion. 

Where  no  actual  change  has  taken  place  as 
to  real  property  converted  by  a  will  into  per- 
sonalty for  the  purpose  of  devolution,  the  benefi- 
ciaries are  entitled  by  unanimous  election  to 
countermand  the  conversion,  and  take  the  land 
by  way  of  reconversion. 

4.  Same— EJLEcrrioN. 

The  right  of  election  of  several  beneficiaries 
to  take  real  estate  by  reconversion  is  properly 
exercised  partly  by  deed  and  partly  by  answer. 

5.  Same— Infants. 

An  election  to  take  real  estate  under  a  will 
by  reconversion  cannot  be  exercised  by  infant 
beneficiaries  except  by  sanction  and  order  of 
the  court  after  due  inquiry. 

6.  Same— Husband  and  Wiitk— Descent  and 
Distribution. 

Under  the  statute  giving  the  husband  the 
.  right  to  administer  on  his  deceased's  wife  estate, 
and  making  him  sole  distributee,  the  husband 
takes,  subject  to  the  payment  of  the  wife's  debts, 
the  sole  beneficial  interest  in  real  estate  under 
a  will  directing  sale  of  the  land  and  a  division 
of  its  proceeds  to  the  wife  among  other  benefi- 
ciaries, and  hence  he  is  entitled  to  exercise  the 
right  of  reconversion  as  applicable  to  his  de- 
ceased wife's  interest. 

7.  Same— Executobs— Power  of  Sale. 

Where  testator  directed  that  his  land  be 
sold  by  his  executors,  and  the  proceeds  divided 
between  certain  beneficiaries,  the  exercise  by 
all  of  the  beneficiaries  of  the  right  to  take  the 
land  by  reconversion  prevented  the  exercise  of 
the  power  of  sale  by  the  executors. 

Appeal  from  Superior  Court,  Transylvania 
County;   Neal,  Judge. 

Suit  by  J.  B.  Duckworth,  administrator 
with  the  will  annexed  of  Thomas  P.  Jordan, 
deceased,  against  W.  B.  Jordan  and  others, 
for  construction  of  decedent's  will.  From 
the  decree,  defendants  appeal.    Reversed. 

On  the  28tb  day  of  August,  1879,  Thomas 
P.  Jordan  made  and  published  his  will  as 
follows: 

"First  That  my  beloved  wife  Nancy  C.  Jor- 
dan shall  provide  for  my  body  a  decent 
burial  and  pay  all  funeral  expenses,  together 
with  my  just  debts,  howsoever  and  to  whom- 
soever owing,  out  of  the  money  that  may 
first  come  Into  her  hands  as  a  part  or  parcel 
of  my  estate. 

"Second.  I  give  and  bequeath  to  my  beloved 
wife  Nancy  O.  Jordan  all  the  lands  whereon 
I  now  live  and  all  the  personal  property  that 
I  may  be  in  possession  of,  together  with  all 
monies,  notes  and  accounts,  all  the  crop  of 
every  description  on  the  plantation  whereon 
I  now  live,  and  all  the  provision  and  stock 
on  hand  at  the  time  of  my  death  to  have  and 
to  hold  to  her  own  use,  the  said  Nancy  C. 
Jordan  for  and  during  her  natural  life. 

"Third.  After  the  death  of  my  beloved 
wife  Nancy  C.  Jordan,  I  give  and  bequeath 
unto  my  nephew  Thomas  P.  Jordan  all  of 
the  tract  of  land  whereon  we  now  live  to 


have  and  to  bold  to  him  and  to  his  heirs  In 
fee  simple  forever. 

"Fourth.  My  will  and  desire  Is  that  all  the 
residue  of  my  estate,  after  the  death  of  my 
beloved  wife  Nancy  C.  Jordan,  shall  be  sold, 
and  the  debts  owing  shall  be  collected,  and 
to  be  equally  divided  and  paid  over  to  my 
brother,  S.  D.  Jordan's  children  to  each  and 
every  one  of  them,  their  executors,  adminis- 
trators and  assigns  forever. 

"Fifth.  And  lastly  I  do  hereby  constitute 
and  appoint  my  brother,  S.  D.  Jordan,  and 
friend  James  M.  Davis,  my  lawful  executors 
to  all  Intents  and  purposes  to  execute  this 
my  last  will  and  testament  according  to  the 
true  Intent  and  meaning  thereof." 

The  testator  died  In  1896.  Thomas  P.  Jor- 
dan, his  nephew,  the  devisee  mentioned  In 
the  third  paragraph  of  the  will,  died  before 

the  testator,  on  the  day  of  . 

Nancy  C.  Jordan,  the  wife  of  the  testator. 

survived  her  husband,  and  died  on  the 

day  of  ,  1898.  The  executors  men- 
tioned In  the  win  refused  to  qualify  as  such, 
and  the  plalntiflf  was  appointed  administra- 
tor of  the  testator  with  the  will  annexed. 
The  children  of  S.  D.  Jordan,  the  brother  of 
the  testator  mentioned  In  the  fourth  para- 
graph of  the  will,  living  at  the  date  of  the 
death  of  the  testator,  were  the  defendants 
William  R  Jordan,  SalUe  B.  Chnmbley,  wife 
of  Robert  Chnmbley,  Mary  P.  Parks,  wife 
of  O.  A.  Parks,  and  J.  P.  Jordan,  and  Han- 
nah Patterson,  wife  of  Patterson, 

who  died  on  the day  of ,  leav- 

—  Patterson, 


ing  surviving  her  husband, 
and  Nettie  Patterson,  Neta  Patterson,  Nellie 
Patterson,  Joseph  Patterson,  E.  M.  Patter- 
son, and  W.  H.  Patterson,  her  children.  The 
husband  of  Hannah  Patterson  and  all  of  her 
children  are  parties  defendant  hereto.  The 
last  four  named  are  minors,  and  are  repre- 
sented herein  by  their  guardian,  Q.  W.  Wil- 
son. The  husband  of  Hannah  Patterson  was 
made  a  defendant  on  the  trial,  and  adopted 
the  answer  of  his  codefendants  then  on  file. 
All  of  the  children  of  S.  D.  Jordan,  the 
brother  of  the  testator,  except  Hannah  Pat- 
terson, conveyed  their  Interests  in  the  land 
devised  In  the  second  and  third  paragraphs 

of  the  will  by  the  deed  on  the day  of 

-,  190-,  to  the  defendants  W.  B.  Duck- 


worth and  W.  P.  Whltmlre,  and  the  children 
of  Hannah  Patterson  who  were  of  age  join- 
ed with  them  in  the  deed.  The  plaintiff 
brought  this  action  to  have  the  "court  to 
construe  said  will,  and  every  part  thereof, 
in  so  far  as  the  same  applies  to  the  rights, 
powers,  and  duties  of  the  plalntifT,  as  ad- 
ministrator with  the  will  annexed,  and  that 
the  court  give  the  plaintiff  such  instructions, 
directions,  and  orders  as  may  be  necessary 
to  enable  him  to  fully  discharge  bis  rights, 
powers,  and  duties  under  said  will,"  etc. 
The  defendants  admit  that  Thomas  P.  Jor- 
dan made  the  will,  that  he  is  dead,  and  that 
the  plaintiff  is  his  administrator  as  alleged. 
They  also  admit  that  Thomas  P.  Jordan,  hla 
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nephew,  died  before  the  death  of  the  tes- 
tator, and  that  the  children  of  S.  D.  Jordan 
are  correctly  named;  that  all  of  said  chil- 
dren, except  Hannah  Patterson,  conveyed 
tbeir  interests  in  the  land  contained  in  the 
lapsed  devise  to  the  nephew  to  the  defend- 
ants Duckworth  and  Whitmire;  and  that  all 
of  the  children  of  Hannah  Patterson  who 
are  of  age  had  Joined  in  said  deed.  The  de- 
fendants set  np  in  their  answer,  among  other 
things,  that  they  had  elected  to  take  the  said 
lands,  instead  of  the  proceeds  thereof,  hy 
way  of  reconversion  thereof,  to  prevent  the 
exercise  of  the  power  claimed  by  the  plain- 
tiff to  sell  the  same.  The  court  held  that 
the  lapsed  devise  to  the  nephew  did  not  fall 
Into,  and  was  not  included  in,  the  residuary 
clause  (item  4  of  the  will).  Defendants  ex- 
cepted and  appealed. 

Moore  ft  Rollins,  for  appellants.  Merri- 
moD  &  Merrimon,  for  appellee. 

HOKB,  J.  (after  stating  the  facts).  From 
the  foregoing  statement  it  appears  that  the 
testator  devised  his  home  lands  to  his  wife, 
and  after  her  death  to  his  nephew  Thomas 
0.  Jordan.  Under  the  fourth  item  of  the 
win  it  is  directed  that  after  the  death  of  the 
wife  all  the  residue  of  the  testator's  estate 
shall  be  sold,  and  the  proceeds  equally  di- 
vided among  the  children  of  S.  D.  Jordan; 
that  Thomas  P.  Jordan  died  before  the  tes- 
tator, and  after  the  testator's  death  the  wife 
died,  and  no  sale  of  the  land  has  yet  taken 
place;  that  all  of  the  children  of  S.  D.  Jor- 
dan have  conveyed  their  interest  in  the  land 
of  the  testator  to  the  defendants  W.  B. 
Duckworth  and  W.  P.  Whitmire,  except 
Hannah  Patterson,  who  has  died,  leaving,  her 
surviving,  a  husband  and  six  children,  four  of 
whom  are  minors;  that  the  adult  children 
of  Hannah  Patterson,  deceased,  have  Joined 
in  the  said  conveyance  to  Duckworth  and 
Whitmire;  that  all  of  them,  and  also  the 
husband  of  Hannah  Patterson,  are  parties 
defendant — the  infants  being  duly  represent- 
ed by  guardian — and  all  answer  stating 
that  they  elect  to  take  the  land  by  way  of 
reconversion.  On  these  facts  the  questions 
presented  are:  (1)  Whether  the  devise  in 
the  second  item  of  the  will  of  Thomas  P. 
Jordan,  which  lapsed  by  the  death  of  the 
devisee  before  the  testator,  passed  under  the 
residuary  clause  to  the  children  of  S.  D. 
Jordan.  (2)  In  case  the  lapsed  devise  does 
pass  under  the  residuary  clause,  have  the 
beneficiaries  under  said  clause  the  right  to 
bold  the  same  as  land,  or  must  it  be  sold 
by  the  plaintiff,  as  administrator,  and  the 
proceeds  distributed  as  directed  by  item 
4  of  the  will? 

On  the  first  question  the  court  is  of  opin- 
ion that  the  property  the  subject  of  the  laps- 
ed devise  passed  under  the  residuary  clause 
of  the  will,  and  must  be  disposed  of  as  there- 
in directed.  Section  2141  of  the  Code  of 
1SS3  provides  that  the  will  must  speak  and 


take  effect  aa  if  executed  immediately  be- 
fore the  testator's  death,  unless  a  contrary 
intention  appears  by  the  will.  Section  2142 
provides  that,  unless  a  contrary  Intention 
appears  by  the  will,  such  property  the  sub- 
ject of  a  lapsed  devise  shall  be  included  in 
the  residuary  clause  (if  any)  contained  in 
the  will.  There  is  nothing  in  this  will  which 
shows  or  tends  to  show  an  intent  contrary 
to  this  statute,  and  in  the  absence  of  any 
such  Intent  hi  the  will  the  provisions  of  the 
statute  must  prevail.  The  case  on  this 
point  is  controlled  by  the  decision  in  Saun- 
ders V.  Saunders,  108  N.  C.  327,  12  S.  B. 
909.  There  is  nothing  in  Holton  v.  Jones, 
133  N.  0.  399,  45  9.  B.  765,  which  conflicts 
with  the  position  here  declared.  The  opin- 
ion in  Holton  v.  Jones  expressly  recognizes 
the  operative  effect  of  the  sections  of  the 
Code  cited  where  the  same  apply,  and  rests 
the  decision  on  the  ground  that  a  contrary 
intention  appeared  in  the  will. 

On  the  second  question,  under  item  4  of 
the  will  there  was  for  certain  purposes  an 
equitable  conversion  of  the  property.  In 
Bispham's  Principles  of  Equity,  c.  5,  §  307, 
the  author  defines  this  to  be  "a  change  of 
property  from  real  into  personal  and  from 
personal  into  real,  not  actually  taking  place, 
but  presumed  to  exist  only  by  construction 
or  intendment  of  equity."  And,  quoting  a 
decision  of  Sir  Thomas  Sewell,  M.  R.,  to  this 
effect,  the  author  continues:  "By  this  and 
other  similar  declarations  the  Judges  do  not 
mean  to  assert  a  solemn  piece  of  legal  Jug- 
gling without  any  foundation  of  common 
sense,  but  simply  to  lay  down  the  practical 
doctrine  that  for  certain  purposes  of  devolu- 
tion and  transfer,  and  in  order  that  the 
rights  of  parties  may  be  enforced  and  pre- 
served* it  is  sometimes  necessary  to  regard 
property  as  subject  to  the  rules  applicable 
to  it  in  its  changed  form,  and  not  in  its  orig- 
inal state,  although  the  change  may  not 
have  actually  taken  place."  The  doctrine 
has  been  applied  in  several  decisions  in  this 
state,  and  very  generally  in  other  Jurisdic- 
tions. Brothers  v.  Cartwright,  55  N.  C.  113, 
64  Am.  Dec.  563;  Benbow  v.  Moore,  114  N. 
C.  263,  19  S.  B.  156;  Ford  v.  Ford,  70  Wis. 
19,  33  N.  W.  188,  5  Am.  St  Rep.  117,  and 
note  at  147;  Bank  v.  Rice,  143  Cal.  265,  76 
Pac.  1020,  101  Am.  St  Rep.  118;  Pomeroy, 
Bq.  §S  1175,  1176.  And  it  is  equally  well  es- 
tablished that  before  any  actual  change  in 
the  property  has  taken  place  there  may  be  a 
reconversion,  which  occurs,  says  Mr.  Blsp- 
ham,  where  the  direction  to  convert  is  coun- 
termanded by  the  parties  entitled  to  the 
property.  This  reconversion  can  be  effected 
where  all  the  parties  beneficially  interested 
in  the  property  by  some  explicit  and  binding 
action  direct  that  no  actual  conversion  shall 
take  place,  and  elect  to  take  the  property 
in  its  original  form.  Pom.  Bq.  supra;  Bisp- 
ham,  S  332  et  seq.;  Craig  v.  Leslie,  3  Wheat 
563,  4  L.  Bd.  460;  Ford  v.  Ford,  supra,  note. 
There  can  be  no  doubt  that,  if  a  sale  Is  to 
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be  had  under  the  proTlslonB  of  the  will,  the 
plaintiffs  are  entitled  to  execute  the  power 
of  sale.  Code  1883,  t  1483;  Laws  1889,  p. 
441,  c.  461;  Saunders  v.  Saunders,  supra. 
But,  if  the  election  has  been  properly  made, 
then  the  power  of  sale  under  the  wUl  is  ex- 
tinguished, and  the  beneficiaries  and  their 
grantees  are  entitled  to  hold  the  property  as 
it  Is,  and  without  the  expense  or  disadvant- 
age of  a  sale.  In  devises  of  the  kind  we  are 
now  considering,  where  land  is  directed  to 
be  sold,  and  the  proceeds  divided,  in  order  to 
a  valid  election  all  the  interests  must  con- 
cur, and  all  must  be  bound.  If  the  bene- 
ficiaries are. all  sui  juris,  such  election  can 
be  made  by  deed  in  which  all  Join,  or  by 
answer  expressly  stating  that  the  parties 
desire  to  hold  the  land  aa  it  is,  or  this  may 
be  done  partly  by  deed  and  partly  by  an- 
swer (and  there  are  other  methods),  but  all 
must  concur  by  some  action  that  will  bind 
them.  In  case  some  of  the  beneficiaries  are 
infants,  an  election  cannot  be  made  either 
by  or  for  them,  except  by  sanction  and  order 
of  the  court  after  due  toqulry.  The  four  in- 
fant children  of  Hannah  Patterson  who  are 
made  parties  defendant  have  made  no  deed, 
and  it  would  not  bind  them  if  they  had. 
Nor  can  they  elect  by  answer,  simply,  even 
though  duly  represented  by  guardian.  To 
bind  them,  an  inquiry  would  have  to  be 
made  in  the  cause,  and  an  order  signed  by 
the  court  only  when  such  Inquiry  disclosed 
that  it  would  be  for  the  benefit  of  the  in- 
fants that  a  reconversion  should  be  had. 
This  might  be  done,  if  it  were  necessary,  in 
the  present  case,  and  the  matter  so  deter- 
mined; but  in  the  view  taken  by  the  court 
this  is  not  necessary  here,  for  the  reason 
that  all  the  interest  in  the  property  which 
would  have  gone  by  the  will  to  Hannah  Pat- 
terson is  now  vested  in  her  husband,  who  is  a 
party  defendant  of  record,  and  has  filed  an 
answer,  stating  expressly  that  he  desires 
and  elects  to  hold  his  interest  by  way  of 
reconversion.  As  heretofore  stated,  at  the* 
time  a  sale  was  directed  by  the  will  to  be 
made,  there  was  an  equitable  conversion  of 
the  property,  and  for  the  purposes  of  devolu- 
tion and  transfer  this  land  was  considered  as 
money.  The  iduire  of  Hannah  Patterson 
would  go  to  her  as  personalty,  and,  she  hav- 
ing died  without  action  concerning  It,  such 
interest  devolved  on  her  husband.  Under 
our  statute  he  has  the  right  to  administer 
on  his  wife's  estate,  and  is  made  her  sole 
distributee;  and  in  the  absence  of  any  sug- 
gestion or  claim  of  indebtedness  the  husband 
haa  the  sole  beneficial  interest  in  the  prop- 
erty, so  far  as  his  wife's  share  is  concern- 
ed; and  while  the  land,  on  its  reconversion, 


goes  to  him  as  it  was  under  the  will,  so  as 
to  be  bound,  perhaps,  by  tutervening  liens, 
tu  another  sense  he  takes  the  property  by 
reason  of  his  election  as  a  new  acquisition. 
Being  the  sole  beneficial  owner  of  his  wife's 
share,  he  alone  is  required  to  make  the  elec- 
tion as  to  that  share;  and  when  made,  and 
all  concur,  on  reconversion  he  is  the  owner 
of  that  interest  in  the  land  in  his  own  right 

As  the  case  goes  back  for  further  orders, 
we  deem  It  proper  to  say  that,  if  there  is  any 
suggestion  of  debts  against  the  wife's  estate. 
It  may  be  well  to  direct  that  the  husband 
qualify  as  her  administrator,  as  he  has  the 
right  to  do  under  the  statute;  so  that  the 
creditors.  If  there  be  such,  may  have  some 
one  whom  they  can  hold  responsible  for  their 
claims  to  the  extent  of  the  wife's  interest. 
The  principles  here  stated  will  be  found  ap- 
proved and  sustained  by  authority.  Proc- 
ter V.  Ferebee,  36  N.  a  143,  86  Ana.  Dec. 
34;  Benbow  v.  Moore,  supra;  Ford  v.  Ford, 
supra;  Craig  v.  Leslie,  supra;  Flnley  v. 
Bent,  95  N.  T.  864;  Hannah  v.  Swarner,  3 
Watts  &  S.  223,  38  Am.  Dec.  755,  and  note; 
Burr  V.  Sim,  1  Whart  252,  29  Am.  Dec.  48; 
1  White  &  T.  Leading  0.  Eq.  part  2.  p.  1170. 
And  on  questions  of  similar  import,  see 
Oonlgland  v.  Smith,  79  N.  C.  303;  Davis  v. 
Railroad.  136  N.  C.  115,  48  S.  E.  591.  This  be- 
Ing  true,  then  the  defendants.  In  their  answer, 
have  presented  a  case  of  reconversion  by 
election,  valid  and  binding  on  all  the  parties 
having  a  beneficial  interest  in  the  property, 
and  by  which  the  power  of  sale  under  the 
veill  is  extinguished.  The  adult  children  of 
S.  D.  Jordan  have  conveyed  their  shares  to 
the  defendants  Duckworth  and  Whitmire; 
and  the  husband  of  Hannah  Patterson,  who 
alone  represents  that  share,  has  in  his  an- 
swer, signified  his  desire  tliat  a  reconversion 
be  had.  It  will  be  noted  that  we .  speak 
here  throughout  of  a  sale  under  and  by 
virtue  of  the  will,  and  on  the  idea  that  there 
are  no  debts  outstanding  against  the  estate 
of  the  testator  requiring  a  sale  of  the  realty. 
If  the  plaintiffs  establish  debts,  and  their 
right  to  sell  the  land  to  pay  the  same  by 
order  of  the  court,  such  power  might  arise 
to  them  under  the  statute  providing  for  the 
sale  of  realty  to  pay  debts;  but  this  question 
Is  not  presented  in  the  appeal.  It  is  the  opin- 
ion of  the  court  that  the  land,  the  subject 
of  this  controversy,  is  included  in  the  resid- 
uary clause;  that  the  answer,  if  establish- 
ed, presents  a  case  of  reconversion,  which 
extinguishes  the  power  of  sale  under  the 
will,  and  gives  the  defendants  the  right  to 
hold  the  land  in  specie,  unless  the  same  be 
required  to  pay  the  debts  of  the  testator. 

Judgment  reversed. 
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(Sapnme  Court  of  South  Oarolina.    April  li6» 
1906.) 

MOBTOAOE—LlKH—DtTKATIOn. 

CiY.  Code  1902,  S  2449,  provides  that  no 
mortgage,  judgment,  or  decree  shall  constitute 
a  lien  on  any  real  estate  after  the  lap^e  of  20 
yean,  but,  if  the  holder  of  any  such  lien  shall 
daring  its  continuance  file  a  note  of  some  pay- 
ment on  acoovnt  or  some  written  acknowledir- 
ment  of  the  debt,  the  lien  shall  be  continued 
for  20  years  from  the  date  of  the  record  of 
such  payment  Held,  that  under  such  Code  the 
lien  of  a  mortgage  is  good  for  20  years  after 
the  note  secured  thereby  becomes  one,  though 
the  mortgage  itself  is  more  than  20  years  old 
from  the  date  of  Its  execution. 
Woods  and  Jones,  JJ.,  dissenting. 

Appeal  from  .Common  Pleas  Circuit  Court 
of  Fairfield  County;  Gary,  Judge. 

Suit  by  WilUam  H.  Lyies  and  Thomas 
Lyles,  executors  of  Thomas  M.  Lyles»  against 
Belton  E.  Lyles.  Decree  for  plaiutiffs,  and 
defendant  appeals.    Affirmed. 

Ragsdale  &  Dixon,  for  appellant  J.  B. 
McDonald,  for  respondents. 

POPB,  C.  J.  This  was  an  action  to  fore- 
dose  a  mortgage  of  real  estate  commenced 
on  the  25th  day  of  November,  1901.  The 
mortgage  on  240  acres  of  land  was  executed 
on  the  19th  day  of  February,  1881,  and  duly 
recorded  in  the  office  of  the  register  of  mesne 
conveyances  of  Fairfield  county,  In  said  state, 
on  the  7th  day  of  March,  1881.  The  mort- 
gage was  executed,  to  better  secure  the  pay- 
ment of  a  bond  in  fact  executed  on  the  19th 
day  of  February,  1881,  the  same  day  of  the 
execution  of  the  mortgage,  which  bond  was 
in  the  penal  sum  of  $1,078.31,  conditioned  for 
the  payment  of  the  full  and  Just  sum  of 
$539.15  on  the  Ist  day  of  December,  1881, 
without  Interest; .  until  the  maturity  of  said 
bond,  by  the  defendant,  Belton  E.  Lyles. 
Originally  the  bond  and  mortgage  were  ex- 
ecuted to  one  Thomas  W.  Traylor  and  his  as- 
signs. The  bond  was  next  assigned,  for 
valuable  consideration,  on  the  1st  day  of 
Pebrnary,  1882,  to  T.  D.  Feaster,  and  there- 
after, on  the  13th  day  of  December,  1887,  for 
a  valnable  consideration,  the  said  bond  and 
mortgage  were  assigned  and  transferred  by 
the  said  T.  D.  Feaster  to  one  Thomas  M. 
Lyles,  which  said  Thomas  M.  Lyles  was  ad- 
Judged  to  be  a  person  non  compos  mentis; 
and  on  the  81st  day  of  January,  1899,  one 
Amos  B.  Davis  was  duly  appointed  by  the 
court  of  probate  of  Fairfield  county  the 
guardian  of  the  person  and  estate  of  the 
said  Thomas  M.  Lyles,  and  as  such  became 
the  holder  of  the  aforesaid  bond  and  mort- 
gage; and  the  said  Amos  B.  Davis  began 
this  action  for  the  foreclosure  of  this  mort- 
gage 00  the  25th  day  of  November,  1901,  but 
subsequently,  on  the  death  of  the  said  Thom- 
as M.  Lyles,  the  present  plaintiffs,  William 
H.  Lyles  and  Thomas  Lyles,  as  executors  of 
the  last  will  of  Thomas  M.  Lyles,  deceased* 
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were  substituted,  by  the  order  of  Judge 
James  Aldrich,  the  plaintiffs  herein,  instead 
of  Amos  B.  David,  they  being  the  lawful 
holders  of  said  bond  and  mortgage  of  their 
testator. 

It  is  admitted  by  the  defendant,  Belton  E. 
Lyles,  that  the  plaintiffs,  as  executors  as 
aforesaid,  are  entitled  to  a  judgment  against 
the  defendant  for  the  amount  due  upon  the 
bond  hereinbefore  recited,  but  the  defendant 
denies  that  the  mortgage  hereinbefore  refer- 
red to  Is  a  valid  and  subsisting  lien  upon 
his  240  acres  of  hind,  because  he  says  that 
under  the  laws  of  this  state  said  mortgage 
ceased  to  be  a  lien  on  said  lands  after  the 
19th  day  of  February,  1901,  more  than  20 
years  having  expired  since  the  creation  of  the 
lien  of  said  mortgage,  there  being  no  note  of 
payment  on  account  or  written  acknowledg- 
ment of  the  debt  upon  the  record  of  the 
mortgage.  The  cause  came  on  to  be  heard 
by  his  honor,  Ernest  Gary,  circuit  Judge,  who 
rendered  his  decree  on  the  17th  day  of  June, 
1904,  which  held  that  the  plaintiffs  were  entl- 
tied  to  a  Judgment  in  foreclosure  of  the  mort- 
gage of  land  sued  upon  herein.  The  follow- 
ing extract  from  the  decree  we  deem  sufil- 
cient  to  put  before  us  the  Issues  passed  upon 
by  him: 

"Counsel  for  the  defendant  contends  that 
.under  the  provisions  of  section  2449  of  vol- 
ume 1  of  the  Civil  Code  of  1902  the  lien  of 
the  mortgage  sought  to  be  foreclosed  is  extin- 
guished, as  more  than  twenty  years  have 
elapsed  since  it  was  executed.  The  language 
of  the  Code  is:  'No  mortgage,  or  deed  hav- 
ing the  effect  of  a  mortgage,  no  Judgment, 
decree  or  other  lien  on  real  estate,  shall  con- 
stitute a  lien  upon  any  real  estate  after  the 
lapse  of  twenty  years  from  the  date  of  the 
creation  of  the  same.'  While  it  is  true  that 
since  the  execution  of  the  mortgage  and  the 
commencement  of  the  suit  a  period  of  twen- 
ty years,  nine  months,  and  four  days  has 
elapsed,  yet  I  am  of  the  opinion  that  the  lien 
of  the  mortgage  is  still  of  force.  The  bond 
secured  by  this  mortgage  became  due  and 
payable,  not  from  the  date  of  its  execution, 
but  on  the  Ist  day  of  December,  1881.  So  we 
find  that  since  the  bond  became  due  and 
payable,  there  is  a  lapse  of  nineteen  years, 
eleven  months,  and  twenty-four  days.  So 
the  question  is  narrowed  down  to  when  the 
statute  begins  to  run — from  the  execution  of 
the  mortgage  or  from  the  breach  of  the  condl- 
tlon  of  the  bond.  My  conclusion  is  that  it 
runs  from  the  breach  of  the  bond.  The 
words  of  the  statute  are  'from  the  date  of 
the  creation  of  the  same.'  When  was  the  lien 
created?  Certainly  not  from  the  execution 
of  the  mortgage.  The  plaintiff  could  not 
have  brought  his  suit  to  foreclose  at  that 
time,  for  the  reason  that  there  was  no  breach 
of  the  condition  of  the  bond,  and  consequent- 
ly no  lien  that  could  have  been  enforced. 
True  it  is  that  the  lien  of  the  mortgage 
would  be  referred  back  to  the  date  of  its 
execution  to  preserve  an  equity^  but  no  such 
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lien  as  the  statute  contemplated  at  tbe  date 
of  its  execution  as  would  give  currency  to 
the  statute.  For  the  foregoing  reasons  I 
think  the  lien  of  the  mortgage  was  not  bar- 
red at  the  commencement  of  this  action.  It 
Is  therefore  ordered  that  the  same  be  fore- 
closed. It  is  further  ordered  that  plaintiffs 
hare  leave  to  apply  at  the  foot  of  this  de- 
cree for  such  order  as  may  be  necessary  to 
carry  Into  effect  this  decree,  as  I  have  not 
before  me  sufficient  of  the  records  to  render 
a  complete  Judgment." 

And  from  this  decree  the  defendant,  Belton 
B.  Lyles,  has  appealed  upon  the  following 
grounds:  "(1)  Because  his  honor  erred  In 
that  he  should  have  held  that,  as  more  than 
twenty  years  had  elapsed  from  the  time  of 
the  execution  of  the  mortgage  described  in 
the  complaint  to  the  time  of  the  commence- 
ment of  this  action,  that  the  said  mortgage 
had  lost  its  lien  under  and  pursuant  to  the 
provisions  of  section  2449  of  the  Civil  Code 
of  Laws  of  1902,  and  he  should  have  declin- 
ed to  order  any  foreclosure  of  the  same  in 
this  action.  (2)  Because,  having  found  as 
matter  of  fact  that  more  than  twenty  years 
had  elapsed  from  the  date  of  the  mortgage 
to  the  commencement  of  this  action,  his 
honor  erred  in  holding  that  the  lien  of  the 
mortgage  is  still  of  force.'  (3)  Because  his 
honor  erred  in  holding  as  follows:  'When 
was  the  lien  created?  Certainly  not  from 
the  execution  of  the  mortgage.  The  plaintiff 
could  not  have  brought  his  suit  to  foreclose 
at  that  time,  for  the  reason  that  there  was 
no  breach  of  the  condition  of  the  bond,  and 
consequently  no  lien  that  could  have  been 
enforced.*  The  error  being  (1)  that  lien  of 
the  mortgage  was  created  ex  necessitate  rei 
at  the  date  of  the  execution  of  the  mortgage; 
(2)  that  the  lien  is  confounded  with  the  cause 
of  action,  which,  In  legal  contemplation  is  en- 
tirely distinct  therefrom.  (4)  Because  his 
honor  erred  in  holding  that  the  statute  [sec- 
tion 2449  of  the  Civil  Code  of  Laws  of  1902] 
begins  to  run  from  the  breach  of  the  bond;' 
such  construction  being  contrary  to  the  ex- 
press words  of  the  statute,  which  has  no  ref- 
erence whatever  to  the  bond." 

It  is  unnecessary  to  incumber  this  opinion 
with  any  reference  to  the  issues  herein  in- 
volved except  the  lien  of  the  mortgage.  Sec- 
tion 2449  of  the  Civil  Code  of  Laws  of  1902 
reads  as  follows:  "No  mortgage,  or  deed 
having  the  effect  of  a  mortgage,  no  Judg- 
ment, decree  or  other  lien  on  real  estate, 
shall  constitute  a  lien  upon  any  real  estate 
after  the  lapse  of  twenty  years  from  the 
date  of  the  creation  of  the  same:  provided, 
that  if  the  holder  of  any  such  lien  or  liens 
as  aforesaid  shall,  at  any  time  during  the 
continuance  of  such  lien,  cause  to  be  re- 
corded upon  the  record  of  such  mortgage, 
or  deed  having  the  effect  of  a  mortgage,  or 
shall  file  with  the  record  of  said  judgment, 
decree  or  other  lien,  a  note  of  some  pay- 
ment on  account,  or  some  written  acknowl- 
edgment of  the  debt  secured  thereby,  with 


the  date  of  such  payment  or  acknowledg- 
ment, such  mortgage,  deed  having  the  effect 
of  a  mortgage.  Judgment,  decree  or  other 
lien,  shall  be  and  continue  to  be  a  lien  for 
twenty  years  from  the  date  of  the  record 
of  any  such  payment  on  account  or  acknowl- 
edgment: provided,  further,  that  nothing  here- 
in contained  shall  be  construed  to  affect  the 
duration  of  the  liens  of  Judgments  as  pre- 
scribed by  section  309  of  the  Code  of  Pro- 
cedure: provided,  further,  that  on  and  after 
the  first  day  of  January,  1902,  the  provisions 
of  this  act  shall  apply  to  all  mortgages;  those 
executed  prior  to  the  24th  day  of  December. 
1879,  as  well  as  to  those  executed  since  that 
date."  This  provision  of  the  law  was  enact- 
ed by  the  General  Assembly  of  this  state  in 
the  year  1879,  which  was  anterior  to  the 
creation  of  this  debt  and  the  mortgage  given 
to  secure  it.  While  the  force  of  the  rea- 
soning of  the  appellant's  attorneys  is  admit- 
ted to  be  strong,  because  it  is  based  upon 
the  language  itself  of  section  2449,  already 
quoted,  and  that  there  Is  no  ambiguity  In 
the  language  used  by  the  Legislature,  which 
requires  that  the  act  shall  be  construed  as  It 
Is  written  (Potter's  Dwarris  on  Statutes, 
pages  143  and  144);  and  the  fact  that  the 
General  Assembly  of  this  state  has,  by  the 
act  of  1903  (24  St.  at  Large,  p.  87),  so  amend- 
ed section  2449  of  the  C^vll  Code,  supra,  as 
to  exclude  the  mortgages  on  real  or  personal 
property  by  railroads  from  said  section,  re- 
lating, as  the  section  does,-  to  the  date  of 
i  the  creation  of  the  lien;  and  the  further  fact 
j  that  by  the  decisions  of  this  court  bonds, 
notes,  and  mortgages  on  real  estate,  given 
to  secure  the  same,  have  been  held  to  be  so 
essentially  distinct  as  that  the  bar  of  the 
statutes,  which  applies  to  the  bond  or  note, 
will  not  be  allowed  to  shut  off  a  recovery 
upon  the  mortgage  Itself  given  to  secure  the 
same  (Cleveland  v.  Cohrs,  10  S.  C.  224;  Nich- 
ols V.  Briggs,  18  S.  C.  474) — ^yet,  in  accord- 
ance with  the  dictates  of  natural  Justice  and 
a  recent  adjudication  of  our  own  court,  as 
we  hope  to  show,  we  have  changed  the  ad- 
verse view  to  which  we  were  at  first  inclin- 
ed, and  are  now  led  to  support  the  Judgment 
of  the  chrcuit  Judge.  It  is  suggested  that  the 
act  of  1879  (17  St  at  Large,  p.  167),  which  is 
now  section  2449  of  our  Civil  Code,  was  but 
a  new  rule  of  evidence,  whereby  the  bar  of 
the  statute  of  20  years  was  to  give  place 
to  an  evidence  of  the  nonpayment  of  the 
debt  secured  by  the  mortgage,  by  providing 
that  a  note  of  payment  on  account,  or  some 
written  acknowledgment  of  the  debt,  if  re- 
corded on  the  record  of  the  mortgage,  would 
give  a  fresh  start  to  the  statute  of  20  years 
from  the  date  of  such  entries  on  the  record. 
In  the  case  at  bar  the  defendant  (appellant) 
admits  that  the  debt  secured  by  the  mortgage 
Is  a  valid  and  subsisting  obligation,  which  he 
consents  may  be  so  adjudged  by  this  court, 
both  the  bond  and  the  mortgage  being  admit- 
ted to  fall  within  the  provisions  of  chapter 
3  of  our  Code  of  Civil  Procedure,  which  gives 
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20  years  as  the  time  within  which  snit  may 
be  brought  It  seems  to  us  that  the  decision 
of  this  court  in  the  case  of  Ewhank  ▼.  £w- 
bank,  94  S.  a  434,  42  S.  B.  194,  is  conclusive 
of  this  matter.  There  Mr.  Justice  Jones,  as 
the  organ  of  this  court,  declared:  "No  mere 
change  in  form  of  the  deht  secured  hy  mort- 
gage will  impair  the  lien  of  the  mortgage. 
Gibbes  v.  R.  R.  Co.,  13  S.  a  253;  Burton  v. 
Pressly,  Gheyes,  Eq.  p.  1.  While  we  have 
found  no  case  in  this  state  directly  deciding 
the  point  in  controversy,  upon  principle,  we 
think  it  must  he  held,  with  reference  to  the 
statute  of  limitations,  and  as  between  the 
original  parties,  that  the  lien  of  a  mortgage 
exists  and  is  enforceable.  The  authorities 
In  other  jurisdictions  sustain  this  view. 
Schmucker  v.  Sibert,  18  Kan.  104,  26  Am. 
Rep.  765;  Bottles  v.  Miller  and.  Sup.)  14  N. 
a  732;  Murray  v.  Emery  aH.)  58  N.  B.  328; 
Harper  v.  Edwards  (N.  C.)  20  S.  E.  393; 
Kenaston  v.  Lorig  (Minn.)  84  N.  W.  823; 
Johnson  V.  Johnson,  81  Mo.  331.  See,  also, 
19  Am.  &  Eng.  Law  (2d  Ed.)  289."  (Ital- 
lc8  ours.)  If  this  be  sound  law — and  this 
court  has  so  decided — we  do  not  see  how  we 
can  escape  the  conclusion  of  the  circuit  judge. 
It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

GARY,  A.  J.  (concurring).  This  is  an  ac- 
tion to  foreclose  a  mortgage  of  real  estate 
executed  to  secure  the  payment  of  a  bond 
payable  on  or  before  the  1st  of  December, 
1881.  The  mortgage  bears  date  the  19th  of 
February,  1881,  and  was  recorded  on  the  7th 
of  March,  1881.  This  action  was  commenced 
on  the  25th  of  November,  1901.  His  honor 
the  circuit  judge  ruled  that  the  action  was 
not  defeated  hy  reason  of  the  fact  that  there 
was  a  failure  to  comply  with  the  provisions 
of  the  act  of  1879  (17  St  at  Large,  p.  167), 
which  is  set  out  in  the  opinion  of  Mr.  (Thief 
Justice  POPE.  We  base  our  concurrence  in 
that  opinion  on  two  propositions  that  are 
fully  supported  by  the  authorities  in  this 
state:  First,  that  the  statute  was  not  in- 
tended to  limit  the  duration  of  a  lien  cre- 
ated by  judgment  or  mortgage,  nor  to  af- 
fect any  previously  existing  right  but  its 
sole  intention  was  to  declare  a  rule  of  evi- 
dence to  rebut  the  presumption  of  payment; 
second,  that  the  presumption  of  payment 
does  not  arise  until  there  is  a  right  of  ac- 
tion on  the  debt  secured  by  the  mortgage. 

Our  first  proposition  is  sustained  by  the 
case  of  Henry  v.  Henry,  31  S.  C.  7,  9  S.  E. 
726,  in  which  the  court  says:  '^We  must 
ascertain  the  old  law  which  this  act  was 
designed  to  amend.  Conceding  that  under 
that  law  there  was  no  limit  to  the  duration 
of  the  lien  of  a  judgment  or  mortgage,  yet 
it  was  well-settled  that  after  the  lapse  of  20 
years  the  debts  secured  by  such  liens  were 
presumed  paid,  and  thus  the  liens  were  ex- 
tinguished, but  still  such  presumption  could 
be  rebutted  by  proof  of  some  payment  on 
account  or  some  such  positive  acknowledg- 


ment as  would  imply  a  promise  to  pay. 
This  helng  the  state  of  law  it  seems  to  me 
that  the  object  of  the  act  was  not  to  limit 
the  duration  of  such  liens,  but  simply  to 
declare  (and  it  is  noticeable  that  such  was 
the  word  used  in  the  title),  what  should  be 
the  evidence  of  such  payment  or  new  prom- 
ise as  would  be  sufficient  to  rebut  the  pre- 
sumption of  payment.  Under  the  old  law 
neither  a  judgment  nor  a  mortgage  after  the 
lapse  of  twenty  years  constituted  a  lien,  be- 
cause of  the  presumption  of  payment,  which, 
though  susceptible  of  being  rebutted  by  evi- 
dence, the  nature  and  kind  of  such  evidence 
was  not  distinctly  defined,  and  the  object 
and  effect  of  the  act  was  to  declare  what 
should  be,  after  the  passage  of  the  act  the 
kind  of  evidence  necessary  to  rebut  the  pre- 
sumption of  payment  The  act  in  substance 
declares  that  no  judgment  or  mortgage  shall 
constitute  a  lien  after  the  lapse  of  twenty 
years,  unless  some  note  of  payment  on  ac- 
count of  some  written  acknowledgment  of 
tbe  debt  is  recorded  on  the  record  of  the 
mortgage  or  filed  with  the  record  of  the  judg- 
ment; the  only  alteration  being  In  the  rules 
of  evidence,  not  In  any  wise  affecting  the 
previously  existing  right"  The  principles  of 
the  case  last  mentioned  are  affirmed  in  Wood 
T.  Milling,  32  S.  C.  378,  10  S.  E.  1081. 

In  support  of  our  second  proposition,  we 
quote  from  the  case  of  Brown  v.  McCall,  3 
Hill,  335,  as  follows:  "In  general,  after  a 
lapse  of  twenty  years,  the  law  will  pre- 
sume that  to  have  been  done  which  should 
have  been.  But  when  does  the  time  begin  to 
run?  If  a  man  enter  into  a  hond  with  a 
condition  to  pay  money,  or  to  perform  any 
other  act  presently,  after  twenty  years  tlie 
presumption  of  payment  will  arise.  But  if 
the  condition  be  that  he  will  pay  the  money 
or  do  the  act  at  the  expiration  of  ten  or 
twenty  years,  then  I  apprehend  the  presump- 
tion does  not  arise  until  twenty  years  after 
the  time  stipulated  for  performance."  To 
the  same  effect  is  Wood  on  Lim.  of  Actions 
(section  172),  in  which  it  is  said:  "It  must 
he  borne  in  mind  'that  unless  the  instrument 
or  obligation  creates  a  present  right  of  ac- 
tion, the  presumption  like  the  statute  only 
attaches  from  the  time  when  the  right  of 
action  accrued."  In  the  case  of  Suber  v. 
Chandler,  18  S.  0.  526.  It  was  held  that  the 
statute  of  limitations  is  inert  and  inoper- 
ative until  a  right  of  action  arises,  and  very 
properly  overruled  McGowan  v.  Hltt,  16  S. 
C.  602,  42  Am.  Rep.  650.  The  same  rule  ap- 
plies to  presumptions.  In  the  case  of  Curtis 
V.  Renneker,  34  S.  O.  468,  491,  13  8.  E.  664. 
the  mortgage  was  executed  on  the  27th  of 
March,  1867,  to  secure  a  bond  payable  in  six, 
nine,  and  twelve  months  after  date.  The 
action  to  foreclose  the  mortgage  was  com- 
menced on  the  15th  of  March,  1888.  Among 
other  things,  the  circuit  judge  ruled  that  the 
failure  to  comply  with  the  requirements  of 
the  statute  defeated  the  right  of  action  on 
the   mortgage.     This   court   said:    "If   the 
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fiew  taken  by  the  clrctilt  judge  should  pre- 
vail, then  It  would  be  possible,  and  perhaps 
not  improbable,  that  a  mortgage  might  lose 
its  lien  before  any  right  of  action  to  enforce 
it  could  arise.  If  a  mortgage  debt  should 
be  made  payable  more  than  twenty  years 
after  the  date  of  the  mortgage — as  is  known 
to  be  the  case  with  mortgages  on  railroads 
— then  the  lien  would  be  lost  before  any 
right  of  action  could  arise,  unless,  perhaps, 
there  had  been  default  in  the  payment  of 
interest  in  the  meantime."  Suppose,  then,  a 
mortgage  was  executed  to  secure  payment  of 
a  bond  that  was  not  to  mature  until  the  ex- 
piration of  20  years.  The  right  of  action,  of 
course,  would  not  arise  until  the  bond  be- 
came payable.  Yet  we  would  have  the  anom- 
alous condition  of  a  mortgage  being  defeated 
by  the  presumption  of  payment  before  Its 
maturity,  and  before  a  right  of  action  arose 
thereon,  unless  it  is  held  that  the  presump- 
tion does  not  commence  to  run  until  ma-« 
turity.  To  hold  otherwise  we  must  neces- 
sarily concl^ude  that  the  statute  was  not 
merely  intended  to  declare  a  rule  of  evidence 
to  rebut  the  presumption  of  payment,  but 
also  to  affect  the  rights  of  parties  by  create 
ing  a  new  presumption,  which  the  case  of 
Henry  y.  Henry,  supra,  shows  was  not  the 
intention  of  the  statute. 

The  foregoing  construction  of  the  statute 
leaves  sections  94  and  111  of  the  Code  of 
Civil  Procedure  in  full  force,  by  which  It  is 
provided  that  a  mortgagee  has  the  right  to 
foreclose  his  mortgage  at  any  time  within 
20  years  after  the  debt  becomes  payable. 

For  these  reasons  we  concur  in  the  opinion 
of  Mr.  Chief  Justice  POPE. 

WOODS,  J.  (dissenting).  I  dissent  Sec- 
tion 2449  of  the  CivU  Code  of  1902,  quoted 
in  the  opinion  of  the  Chief  Justice,  provides 
that  the  lien  of  a  mortgage  shall  cease  at  the 
expiration  of  20  years  from  its  date,  unless 
the  holder  shall,  while  the  lien  is  In  exist- 
ence, cause  to  be  recorded  on  the  record  of 
the  mortgage  a  note  of  some  payment  on  ac- 
count, or  'some  written  abknowledgment  of 
the  debt  secured  thereby,  with  the  date  of 
such  payment  or  acknowledgment  The  ques- 
tion Is  what  effect,  if  any,  does  this  act  have 
upon  sections  111  and  94  of  the  Code  of  CItU 
Procedure  of  1902,  which  provide,  in  sub- 
stance, that  an  action  may  be  brought  upon 
a  mortgage,  which  is  "a  sealed  Instrument 
other  than  a  sealed  note  and  personal  bond 
for  the  payment  of  money  only*'  at  any  time 
within  twenty  years  after  its  maturity?  If 
this  question  as  to  the  effect  of  section  2449 
of  the  Civil  Code  could  be  regarded  an  open 
one,  I  should  be  inclined  to  hold  that  the 
memorandum  of  payment  and  the  written 
acknowledgment  required  by  the  act  "to  be 
recorded  upon  the  record  of  such  mortgage" 
was  intended  for  the  protection  of  subsequent 
creditors  and  purchasers,  and  not  to  impair 
the  lien  of  the  mortgage  as  to  other  persons 
so  long  as  the  debt  was  not  barred  under  the 


terms  of  sections  94  and  111  of  the  Code  of 
Civil  Procedure.  The  limitation  of  the  ap- 
plication of  the  act  to  cases  where  the  rights 
of  subsequent  creditors  and  purchasers  arose 
I  venture  to  think  would  be  supported  by  the 
cases  of  Loyns  v.  Tedder,  7  S.  C.  69;  Fowke 
V.  Woodward,  Speers,  Eq.  233;  Glbbes  v. 
Cobb,  7  Rich.  Eq.  54.  In  the  last  two  cases 
it  was  decided  that  a  marriage  contract  was 
good  betweoi  the  parties,  and  lack  of  record 
only  affected  the  rights  of  subsequent  cred- 
itors and  purchasers,  although  the  act  of 
1823  made  no  reference  to  the  protection  of 
third  parties,  and  provided:  "That  no  mar- 
riage settlement  shall  be  valid  until  recorded 
in.  the  office  of  the  Secretary  of  State,  and 
in  the  office  of  the  register  of  mesne  convey- 
ances of  the  district  where  the  parties  re- 
side: provided,  that  the  parties  shall  have 
three  months  to  record  the  same,  and  if  not 
recorded  within  three  months,  the  same  shall 
be  null  and  void."  6  St  at  Large,  p.  213. 
This  view  of  section  2449  would  also  avoid 
any  Inconsistency  between  that  section  and 
section  111  of  the  Code  of  Civil  Procedure, 
and  not  require  that  section  111  should  be 
considered  amended  by  section  2449.  The 
court,  however,  took  a  different  view  of  sec- 
tion 2449  in  Henry  y.  Henry,  81  S.  a  1,  8, 
9  S.  E.  726,  and  used  this  language:  "Under 
the  old  law  neither  a  judgment  nor  a  mort- 
gage after  the  lapse  of  twenty  years  consti- 
tuted a  lien,  because  of  the  presumption  of 
payment  which,  though  susceptible  of  being 
rebutted  by  evidence,  the  nature  and  kind  of 
such  evidence  was  not  distinctly  defined,  and 
the  object  and  effect  of  the  act  waa  to  de- 
clare what  should  be,  after  the  passage  of 
the  act  the  kind  of  evidence  necessary  to 
rebut  the  presumption  of  payment  The  act 
In  substance,  declares  that  no  judgment  or 
mortgage  shall  constitute  a  lien  after  the 
lapse  of  twenty  years  unless  some  note  of 
payment  on  account  or  some  written  acknowl- 
edgment of  the  debt  is  recorded  on  the  rec* 
ord  of  the  mortgage,  or  filed  with  the  record 
of  the  judgment;  the  only  alteration  being 
in  the  rules  of  evfSence,  not  in  any  wiae  af- 
fecting the  previously  existing  right"  See, 
also.  Wood  V.  Milling,  32  S.  C.  878,  10  S.  E. 
1061.  It  la  true  that  these  cases  involved  the 
consideration  of  judgments  entered  before 
the  adoption  of  the  Code  of  Procedure,  and 
it  is  also  true  ^hat,  in  general,  as  to  an  or- 
dinary mortgage,  there  is  no  presumption  of 
paym^it,  because  it  falls  under  the  terms  of 
the  statute  of  limitations.  Nevertheless,  in 
them  it  was  held  that  full  effect  is  to  be  given 
to  section  2449,  even  when  the  rights  of 
subsequent  creditors  and  purchasers  without 
notice  are  not  involved,  and  that  the  only 
means  by  which  the  lien  of  the  mortgage  can 
be  preserved  after  20  years  from  its  date  Is 
that  indicated  by  the  statute.  It  is  mani- 
fest however,  that  the  act  does  not  change 
the  statute  of  limitations  prescribed  by  sec- 
tion 111  of  the  Code  of  Civil  Procedure  as  to 
the  debt  represented  by  a  mortgage^  but  only 
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Bs  to  the  Hen  securing  Buxh.  debt  Tbe  pro* 
TisloD*  of  section  244d  do  not  prevoit  the  re- 
covery of  an  ordinary  money  Judgment  for 
the  mortgage  debt,  unless  it  is  barred  under 
section  111  of  the  Code  of  Civil  Procedure, 
but  It  does  prevent  foreclosure  of  the  mort- 
gage 20  years  after  Its  date  unless  the  mort* 
gagee  shall  ''cause  to  be  recorded  upon  the 
record  of  such  mortgage  *  *  *  a  note  of 
some  payment  on  account,  or  some  written 
acknowledgment  of  the  debt  secured  thereby, 
with  the  date  of  such  payment  or  acknowl- 
edgment," because  after  that  time  there  \a 
DO  lien  to  foreclose.  A  suit  may  therefore  be 
brought  on  a  mortgage  at  any  time  within  20 
years  after  its  maturity,  under  sections  94 
and  111  of  the  Code  of  Civil  Procedure,  to 
recover  the  debt  evidenced  by  it,  but  after 
20  years  from  the  date  of  the  mortgage  the 
debt  cannot  be  enforced  by  foreclosure  of  the 
lien,  imless  kept  alive  in  the  manner  provided 
in  section  2449,  because  under  that  section 
tbe  lien  would  than  be  gone. 

Tbe  case  of  Ewbank  v.  Bwbank,  64  8.  0. 
43i  42  S.  E.  194,  relied  on  in  the  opinion 
of  the  Chief  Justice,  seems  to  me  to  have 
no  application  whatever,  for  tbe  reason  that 
it  does  not  appear  from  tbe  report  of  the 
case  that  the  action  was  commenced  more 
(ban  20  years  after  the  execution  of  the  eq- 
altable  mortgage  there  under  consideration, 
and  the  effect  of  section  2449  was  therefore 
not  discussed  by  counsel  nor  considered  in 
the  opinion  of  the  court  The  general  princi- 
ple announced  in  that  case  is  that  a  payment 
on  a  note  secured  by  an  equitable  mortgage 
renews  the  note  and  revives  tbe  equitable 
mortgage  as  between  the  original  parties;  in 
otber  words,  that  the  mortgage  lien  will  not 
be  barred  so  long  as  the  debt  is  in  exist- 
ence. But  tbe  Legislature  has  seen  fit  to 
modify  that  rule  by  providing  in  the  act  here 
under  consideration  that  the  lien  of  the  mort- 
gage shall  cease  20  years  after  its  date,  un- 
less kept  in  force  in  the  manner  therein  pro- 
vided. More  than  20  years  in  this  case  had 
elapsed  from  the  date  of  the  mortgage,  its 
lien  had  not  been  kept  in  force  In  the  man- 
ner required  by  the  statute,  and  the  plaintiff 
was  therefore  not  entitled  to  a  Judgment  of 
foreclosure  and  sale. 

For  these  reasons,  I  think  the  decree  of 
tbe  circuit  court  should  have  been  that  the 
plaintiff  be  allowed  to  enter  judgment  for  the 
debt  but  without  foreclosure  and  sale  to  en- 
force its  payment 

JONBS,  J.,  concurs  in  this  opinion. 
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BONNBR  V.  WESTERN  UNION  TELE- 
GRAPH CO. 
(Supreme  Court  of  South  Carolina.    April  5^ 
1905.) 

1-  ApPEiUr— NonCS—SUPEBSEDEAS. 

Where  plaintiff's  complaint  stated  two 
causes  of  action,  one  for  actual  damages  and 
the  other  for  punitive  damages,  and  defendant 


souprbt  to  strike  out  tbe  allegations  of  the  com- 
plamt  as  to  punitive  damages,  and  on  refusal 
gave  notice  of  appeal,  such  notice  did  not  act 
as  a  supersedeaa. 

2.  Telegram  —  Failxtbx  to  Deliver  — Evi- 
dence. 

In  an  action  to  recover  for  failure  to  deliv- 
er a  telegram,  the  evidence  showed  that  the 
company  had  reasonable  ofSce  hours,  daring 
which  It  delivered  messages  at  a  particular  of- 
fice.  Held,  that  a  message  received  at  such  of- 
fice after  ojQSce  hours,  and  delivered  within  an 
hour  after  opening  the  office,  was  delivered  with 
due  diligence. 
8.  Bame—Damaobs—Mbntal  Bttffebino. 

In  a  complaint  in  an  action  for  delay  In  de- 
livery of  telegram,  an  allegation  that  plaintiff 
was  grieved,  disappointed,  and  distressed  in 
mind,  and  caused  to  suffer  from  great  mental 
anguish,  should  not  be  stricken  out 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  George  E.  Prince,  Spe- 
cial Judge. 

Action  by  1»,  F.  Bonner  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Tbe  sixth  exception  is  as  follows:  "Sixth. 
In  that  his  bonor  erred  in  refusing  to  strike 
out,  after  due  notice  and  before  answering, 
tbe  following  words  in  tlie  complaint,  to  wit: 
*Tbe  plaintiff,  L.  F.  Bonner,  was  grieved, 
disappointed,  and  distressed  in  mind,  and 
caused  to  suffer  from  great  mental  anguish, 
to  bis  damage  $1,096/  The  error  being  that 
said  words  were  irrelevant  to  tbe  cause  of 
action  for  actual  damages  set  up  in  tbe  com- 
plaint, and  tbe  damages  alleged  were  of  a 
character  not  allowed  by  law." 

Bvans  &  Finley,  for  appellant  Izlar  Bros. 
&  Atkinson,  for  respondent 

POPB,  G.  J.  T%ie  plaintiff  sought  to  re- 
cover a  judgment  for  $1,995  from  tbe  defend- 
ant because  be  alleged  tbat  it  failed  to  de- 
liver a  telegram  announcing  tbe  serious  sick- 
ness of  plaintiff's  sister,  and  desire  for  bis 
presence  on  the  Atlantic  Coast  Line  Rail- 
road. Tbe  defendant  denied  any  liability, 
alleging  tbat  tbe  dispatch  was  received  aft- 
er oflSce  hours,  wblcb  fact  was  well  known 
to  tbe  sender,  but  tbe  message  was  sent 
during  tbe  office  hours  tbe  next  morning. 
Tbe  cause  came  on  for  trial  before  Special 
Judge  George  EI  Prince  and  a  jury,  who  ren- 
dered a  verdict  in  favor  of  tbe  plaintiff  for 
$600.  After  entry  of  Judgment  thereon,  de- 
fendant has  appealed,  and  in  bis  grounds  of 
appeal  be  insists: 

"First  Because  tbe  circuit  judge  erred  in 
ordering  tbe  case  to  trial  over  tbe  objection 
of  defendant's  counsel;  tbe  error  being  tbat 
a  motion  affecting  tbe  merits  of  tbe  case,  to 
wit,  to  strike  out  certain  portions  of  the  com- 
plaint, after  due  notice,  having  been  made 
and  overruled,  and  due  notice  of  appeal  from 
said  order  having  been  served  upon  plain- 
tiff's counsel,  tbe  court  was  without  jurisdic- 
tion; tbe  notice  of  appeal  in  such  cases  act- 
\ng  as  a  supersedeas."    Since  tbe  passage  of 
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the  act  of  1898,  it  seems  that  a  plaintiff  may 
state  in  his  complaint  for  damages  one  or 
more  causes  of  action,  and  that  he  is  entitled 
to  he  heard  thereunder,  no  matter  how  such 
causes  of  action  are  jumhled.  In  the  case  at 
bar  the  plaintiff  has  two  causes  of  action — 
one  for  actual  damages,  and  the  other  for 
punitive.  The  defendant  has  sought  by  his 
motion  to  expunge  from  the  record  so  much 
of  the  allegations  of  the  plaintiff  as  referred 
to  the  actions  for  punitive  damages.  It  is 
very  certain  that  striking  from  the  complaint 
the  language  covered  by  the  motion  would 
not  defeat  plaintiff's  right  of  action.  This 
court,  in  the  case  of  Proctor  v.  Railroad  Com- 
pany, 64  S.  C.  491,  42  S.  E.  427,  held  that  the 
statute  of  1888  permits  the  Jumbling  together 
in  one  statement  of  all  acts  of  negligence  and 
other  wrongs.  To  the  same  effect  is  the 
judgment  of  this  court  in  the  case  of  Lynch 
V.  Spartan  Mills,  66  S.  C.  16,  44  S.  B.  93.  We 
do  not  think  there  was  error  in  the  circuit 
Judge's  refusing  to  stop  the  trial  of  the  cause, 
in  view  of  the  notice  of  appeal  referred  to. 
"Second.  Because  the  circuit  Judge  erred  in 
refusing  to  charge  without  modification  the 
following  request  to  charge  on  the  part  of 
the  defendant,  to  wit:  'Telegraph  messages 
are  accepted  for  transmission  subject  to  the 
reasonable  rules  and  regulations  of  the  tele- 
graph company,  and,  if  the  evidence  shows 
that  the  defendant  company  had  reasonable 
office  hours  during  which  it  delivered  tele- 
graph messages  in  the  town  of  Blackville,  It 
was  not  by  law  compelled  to  deliver  mes- 
sages outside  of  said  hours.'  The  error  being 
that  the  modification  was  not  a  sound  propo- 
sition of  law,  in  that  it  imposed  upon  the 
company  the  duty  of  making  a  reasonable 
effort  to  deliver  a  telegram  received  after 
office  hours,  thereby  destroying  the  effect  of 
defendant's  request  to  charge.  The  follow- 
ing is  the  modification:  'I  charge  you  that, 
with  the  modification  I  made — ^that  if  the 
defendant  company  kept  its  office  open  and 
made  it  the  du^  of  its  agents  to  receive  mes- 
sages, and  the  message,  on  its  face,  shows 
it  was  an  urgent  one,  the  company  had  the 
duty  imposed  upon  it  by  law  to  make  such 
effort  to  deliver  it  as  would  be  reasonable  in 
the  circumstances.  If  it  had  been  delivered 
in  office  hours,  the  duty  would  be  to  have 
messenger  boys  there  to  take  it  and  deliver 
it  After  reasonable  office  hours,  it  is  for 
you  to  say — you  have  heard  the  testimony — 
what  it  would  be  reasonable  for  the  agent  to 
have  done  in  those  circumstances,  and  wheth- 
er or  not  he  did  what  vras  reasonable.  If 
he  did  what  was  reasonable,  the  defendant 
company  is  not  liable,  and  there  is  not  as 
high  a  duty  to  deliver  the  message  received 
out  of  office  hours  as  It  is  to  deliver  a  mes- 
sage received  within  office  hours.  I  mean, 
the  degree  of  diligence  required  of  the  de- 
fendant company  in  the  delivery  of  messages 
received  out  of  office  hours  Is  not  as  great 
as  that  required  to  deliver  messages  received 
within  office  hours.' "    We  think  the  request 


made  by  the  defendant  was  a  reasonable  one, 
and  correctly  stated  the  law.  We  do  not, 
therefore,  sustain  the  modification  made  by 
the  circuit  Judge.  In  27  A.  &  E.  Bncy.  of 
Law,  at  page  1037,  it  Is  said:  "Like  other 
corporations  or  Individuals  engaged  in  a  pub- 
lic business,  a  telegraph  company  has  the 
right  to  provide  rules  and  regulations,  with 
which  all  persons  desiring  to  engage  its  serv- 
ices must  comply."  Hewlett  v.  Western 
Union  Telegraph  Company  (C.  O.)  28  Fed. 
181;  True  v.  International  American  Tele- 
graph Company,  60  Me.  9,  11  Am.  Rep.  156; 
and  other  cases  dted  in  note  1.  "This  right, 
however.  Is  subject  to  the  limitation  that  the 
regulations  must  be  reasonable,  and  may  not 
operate  to  relieve  the  company  of  any  obli^ra- 
tlon  Imposed  by  law  or  public  policy,  and 
they  must  be  reasonably  applied  under  the 
special  circumstances  of  any  particular  cas- 
es. The  company  has  the  right  to  provide 
reasonable  regulations  as  to  the  hours  during 
which  its  office  shall  be  open  for  the  trans- 
mission and  delivery  of  messages.  The  rea- 
sonableness of  the  regulations  with  respect 
to  any  particular  office  must  depend  largely 
upon  the  character  of  the  locality  of  that  of- 
fice, and  is  therefore  a  mixed  question  of 
law  and  fact  It  is  not  necessary  that  all 
offices  shall  have  the  same  hours.  The  prac- 
tical effect  of  a  contrary  rule  would  be  to 
destroy  the  right  of  regulations."  Now,  In 
the  case  at  bar  the  only  testimony  offered 
was  that  the  hours  from  8  a.  m.  to  8  p.  m. 
were  those  adopted  botl^  at  the  office  of  the 
sender  and  also  that  of  the  sendee.  There 
was  no  testimony  to  the  contrary.  It  was 
vlrtiully  admitted  that  such  a  regulation  was 
in  existence,  and  that  it  was  reasonable; 
hence  we  say  that  the  request  should  have 
been  granted  as  made,  and  that  the  circuit 
Judge  was  in  error  in  his  proposed  modifica- 
tion.   This  ground  of  appeal  is  sustained. 

'*Third.  Because  the  circuit  Judge  erred  in 
refusing  to  charge  without  modification  the 
fifth  request  to  charge  of  defendant,  as  fol- 
lows: *If  the  Jury  find  that  the  message  was 
promptly  transmitted  from  Ellenton  to  Black- 
ville, and  arrived  at  Blackville  after  the  reg- 
ular and  reasonable  hours  at  that  place,  and 
that  the  message  was  delivered  with  due 
diligence  after  the  opening  hour  of  said  office, 
then  they  must  find  for  the  defendant'  The 
error  being  that  said  request  properly  stated 
the  duty  and  liabilities  of  the  company,  and 
the  modification  destroyed  its  effect,  and  im- 
posed upon  the  defendant  a  duty  not  required 
by  law,  to  wit  *I  charge  you  that  with  the 
same  modification  made  on  the  other.  If,  by 
the  use  of  diligence  in  the  circumstances,  it 
could  have  been  delivered  that  night  why, 
he  ought  to  have  delivered  it  It  is  not  for 
me  to  say  Just  how  that  could  have  been 
done,  but  i'  the  circumstances  of  the  duties 
devolved  upon  the  agent  at  that  time,  it 
could  have  been  done  with  the  use  of  due  dil- 
igence, why,  then,  it  ought  to  have  been  done. 
Remember,  I  say  they  would  not  be  required 
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to  exercise  the  same  degree  of  diligence  in 
delivering  it  that  would  have  been  required  it 
it  had  been  received  in  office  hours.'  **  We 
hold  that  if  the  company  could  be  protected 
from  failure  to  deliver  a  message  except  in 
office  hours,  which  was  received  by  the  de- 
fendant after  its  office  hours,  and  such  hours 
were  reasonable,  as  they  were  established  to 
be  in  this  case  by  the  only  testimony  offered, 
it  would  not  be  proper  to  put  other  condi- 
tions upon  the  defendant  company;  and,  in- 
asmuch as  the  charge  of  the  circuit  Judge 
here  complained  of  sought  to  place  other  re- 
strictions, we  hold  that  he  was  in  error. 
This  exception  is  sustained. 

''Fourth.  Because  the  circuit  Judge  erred 
in  refusing  to  charge  without  modification 
the  sixth  request  of  defendant,  to  wit,  that 
the  occasional  delivery  of  messages  after  of- 
fice hours  does  not  have  the  effect  of  abrogat- 
ing the  established  reasonable  office  hours 
of  the  defendant,  or  of  making  it  obligatory 
on  them  at  other  times  to  deliver  messages 
outside  of  office  hours.'  The  error  being  that 
the  request  properly  stated  the  law,  and  the 
modification  nullified  the  request,  and  impos- 
ed an  additional  duty  upon  the  defendant 
than  that  required  by  law,  to  wit,  *I  charge 
you  that,  except  those  they  can  deliver  by 
the  use  of  such  diligence  as  would  be  rea- 
sonable in  the  circumstances.*"  We  hold 
that  the  request  of  the  defendant  was  proper, 
and  should  not  have  been  modified  as  at- 
tempted by  the  circuit  Judge.  As  stated  in 
27  A.  &  E.  Ency.  of  Law,  p.  1038:  "It  is 
within  the  apparent  scope  of  the  agent's  an- 
thority  to  extend  the  hours  fixed  for  his  of- 
fice, particularly  where  the  notice  of  the  es- 
tablished hours  is  not  brought  home  to  the 
person.  *  *  *  If  the  hours  established 
by  an  office  are  reasonable,  the  company  is 
under  no  duty  to  transmit  messages  except 
during  such  hours,  and  a  message  offered  for 
transmission  after  the  close  of  such  hours 
at  the  office  of  destination  may  be  transmit- 
ted within  a  reasonable  time  after  the  office 
is  opened  next  morning.  The  failure  of  the 
agent  to  observe  the  office  hours,  when  habit- 
ual, may  be  shown  in  evidence  as  indicating 
that  no  rule  on  the  subject  prevails  or  was 
enforced;  but  proof  merely  of  the  occasion- 
al transmission  or  delivery  after  office  hours 
will  not  be  sufficient  to  establish  a  waiver 
of  the  regulations."  Western  Union  Tele- 
graph Company  v.  Crlder,  107  Ky.  600,  54  S. 
W.  963;  Western  Union  Telegraph  Company 
V.  McConnlco,  27  Tex,  Civ.  App.  610,  66  8.  W. 
592.  We  think  the  exception  should  be  sus- 
tained. 

*'Pifth.  Bpcause  the  circuit  Judge  erred  in 
charging  the  Jury  that.  If  they  found  that 
the  message  was  received  at  Blackville  after 
reasonable  office  hours,  that  nevertheless  the 
defendant  was  under  legal  obligations  to  use 
i^son^ble  diligence,  considering  all  the  cir- 
cumstances, to  deliver  the  message  before 
the  opening  hour  of  the  office,  and  that  the 
degree  of  diligence  was  dependent  upon  the 


apparent  importance  of  the  message.'  The  er- 
ror being  that  it  imposed  a  duty  upon  the 
defendant  company  not  required  by  law." 
This  court  holds  that  the  circuit  Judge  was 
in  error  in  this  charge.  This  exception  is 
sustained. 

The  sixth  exception  has  already  been  con- 
sidered, and  is  not  sustained. 

"Seventh.  Because  his  honor  erred  in  re- 
fusing to  grant  a  new  trial.  The  error  being 
(a)  that  there  was  no  evidence  to  support  the 
verdict,  beyond  the  nominal  amount  alleged 
in  the  complaint;  G))  for  the  reason  stated  in 
the  first  exception;  (c)  because  the  Jury  did 
not  properly  or  legally  express  in  writing 
their  verdict;  (d)  because,  admitting  all  the 
evidence  in  the  case  to  be  true,  the  defendant 
was  not  legally  liable  for  the  claim  of  the 
plaintiff,  and  the  verdict  should  have  been 
for  the  defendant"  Inasmuch  as  our  find- 
ings on  the  grounds  of  appeal  2,  8,  4,  and  5 
necessitate  a  reversal  of  the  Judgment  and 
a  new  trial,  we  prefer  not  to  pass  upon  the 
facts  here  referred  to  in  the  seventh  ground 
of  appeal. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  action  be  recommitted  to  the  circuit 
court  for  the  purpose  of  a  new  trial  in  ac- 
cordance  with  the  principles  herein  announ- 
ced. 

JONBS,  J.  I  concur  in  the  result  I  as- 
sent to  the  main  proposition  that  a  telegraph 
company,  in  the  conduct  of  its  business,  may 
make  regulations  not  opposed  to  law  or 
public  policy,  and  which  are  reasonable. 
This,  of  course,  includes  the  power  to  estab- 
lish reasonable  office  hours.  From  which  it 
follows  that  it  is  not  the  duty  of  a  telegraph 
company  to  receive,  transmit  or  deliver  a 
message  out  of  reasonable  office  hours,  in 
the  absence  of  circumstances  showing  an 
agreement  to  the  contrary  or  showing  a  waiv- 
er  of  the  regulation. 

WOODS,  J.,  concurs  In  the  main  opinion 
and  that  of  JONES,  J.  GARY,  A.  J^  did  not 
sit  in  this  case,  because  of  illness. 


(71  S.  C.  886) 

HARRISON  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.    April  14, 
1905.) 

1.  Telegram  —  Failxtbe  to  Deli vkb  — Com- 
plaint. 

In  an  action  for  failure  to  deliver  a  tele- 
gram announcing  a  death  and  burial,  plaintiff 
need  not  allege  that  if  the  message  had  been 
delivered  in  time,  he  would  have  attended  the 
funeral. 

2.  Sams— Contract— EviDENOB. 

It  is  some  evidence  of  a  contract  to  deliver 
a  telegram  that  it  was  delivered  to  the  compaoj 
and  transmitted  to  the  office  designated. 
8.  Same— Right  oi*  Action. 

An  action  for  mental  suffering  caused  by 
failure  to  deliver  a  telegram  in  South  Carolina* 
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sent  from  Vir^nfa,  Is  ex  delicto,  and  Is  main- 
tainable in  Sonth  Carolinat  though  the  doctrine 
as  to  mental  soiferinff  does  not  pertain  in  Vlr- 
finia. 
4.  Saks— Dhjobncb  in  Delivbbt. 

Where  a  telegram  is  receired  outside  of 
reasonable  office  honrs  by  one  not  the  operator, 
and  not  connected  with  the  company,  who  chan- 
ced to  be  in  the  office,  and  committed  to  writ- 
ing, and  left  on  Uie  operator's  desk,  and  deliv- 
ered immediately  after  opening  the  office  on  the 
next  day,  due  diligenoe  is  shown. 

Appeal  from  Common  Pleas  Clrcnit  Conrt 
of  Aiken  County;  Gary,  Judge. 

Action  by  P.  B.  Harrison  against  the  West- 
em  Union  Telegraph  Company.  From  Judcr- 
ment  for  plaintiff,  defenclant  appeals.  Re- 
yersed. 

Wm.  H,  Barrett,  J.  Wm.  Thurmond,  and 
Byans  &  Finley,  for  appellant  Sheppard 
Bros,  and  8.  McG.  Slmpklna,  for  respondeat. 

GARY,  A.  J.  This  is  an  action  for  damages 
by  reason  of  the  failure  on  the  part  of  the  de- 
fendant to  deliver  the  following  telegram: 

"Columbia,  Va.,  18.  P.  B.  Harrison,  John- 
ston, S.  C:  Father  died  to-day,  two-thirty. 
Funeral  Monday  eleven.    Kate  Harrison." 

The  defendant  denied  all  except  the  formal 
allegations  of  the  complaint,  and  set  up  the 
following  defense: 

"This  defendant  alleges,  on  information 
and  belief,  that  the  telegram  referred  to  In 
the  complaint  "was  transmitted  to  and  receiv- 
ed at  Johnston,  S.  C,  at  8:10  o'clock  p.  m.  on 
April  18,  1903,  after  the  said  telegraph  office 
at  Johnston,  8.  C,  had  been  closed  for  the 
day,  in  accordance  with  the  hours  fixed  for 
its  being  closed  by  the  rules  and  regulations 
of  this  defendant  The  hour  fixed  for  the 
dosing  of  the  said  telegraph  office  at  John- 
ston, S.  0.,  was  8  o'clock  p.  m.  on  week  days, 
which  was  a  reasonable  hour.  On  Sundays 
the  hours  fixed  for  opening  the  office  were 
from  9  to  10  o'clock  a.  m.,  and  from  8  to  7 
o'clock  p.  m:,  which  also  were  reasonable. 
At  the  time  of  the  receipt  of  said  telegram, 
on  the  evening  of  April  18,  1903,  the  said 
office  had  been  closed  in  accordance  with  the 
rules  and  regulations  of  this  defendant  One 
A.  E.  Norris,  who  was  not  at  the  time  em- 
ployed in  any  way  by  this  defendant,  nor  was 
its  agent  or  officer,  nor  authorized  to  act  for 
It  but  who  was  familiar  with  telegraphing, 
chanced  to  be  in  the  telegraph  office  at  John- 
ston, 8.  C,  after  8  o'clock  p.  m.  on  the  said 
April  18,  1903,  and,  hearing  Augusta  calling 
for  said  office,  took  the  message,  and  left  It 
on  the  desk  of  the  operator.  The  operator 
In  charge  of  said  office  for  this  defendant  had 
left  the  office  at  8  o'clock  on  the  evening  of 
April  18^  1903,  and  did  not  return  to  the  of- 
fice until  9  o'clock  a.  m.,  on  April  19,  1903. 
Promptly  after  entering  said  office,  and  aesh 
lug  said  telegram,  he  delirered  the  same  to 
the  plaintiff  at  9:15  o'clock  a.  m.  It  is  thus 
shown  that  not  only  was  this  defendant  not 
guilty  of  any  willfulness,  wantonness,  reck- 
lessness, or  Intentional  negligence  or  wrong. 


but  was  flree  from  negligence  of  any  kind 
whatsoever,  and  said  telegram  was  trans- 
mitted and  dellv«^  with  all  proper  diligence 
and  care  In  the  premises."  It  also  set  up  as 
a  defense  that  the  plaintifTs  failure  to  attend 
the  funeral  was  due  to  his  own  negligence. 
It  likewise  set  up  as  a  defense  that  the  con- 
tract is  governed  by  the  laws  of  Virginia, 
and  that  under  Its  laws  the  damages  alleged 
In  the  complaint  are  not  recoverable. 

The  Jury  rendered  a  yerdlct  In  favor  of  the 
plaintiff  and  the  defendant  appealed  upon  nu- 
merous exceptions,  which  it  will  not  be  nec- 
essary to  consider  In  detail. 

The  first  question  for  consideration  is 
whether  his  honor  the  tx^slding  judge  erred 
in  overruling  the  demurrer  to  the  complaint 
on  the  ground  that  it  failed  to  state  that  the 
plaintiff  would  have  attended  the  funeral  if 
the  message  had  been  received  in  time. 
Whatever  effect  such  fact  might  have  in  de- 
termining the  amount  of  damages,  it  certain- 
ly formed  no  part  of  the  plaintiff's  cause  of 
action. 

The  defendant  also  made  a  motion  for  a 
nonsuit  on  the  grounds  (1)  that  there  was  no 
evidence  tending  to  prove  the  contract;  (2) 
that  the  telegram  being  a  Virginia  contract, 
and  damages  for  mental  suffering  not  being 
recoverable  in  that  state,  there  could  be  no 
recovery  in  South  Carolina.  In  the  first 
place,  there  were  facts  and  circumstances 
similar  to  those  In  the  case  of  Hellams  v.  Tel. 
06.,  70  8.  C.  83,  49  B.  B.  12,  tending  to  prove 
the  contract  And  in  the  second  place,  the 
action  is  ex  delicto,  and  not  ex  contracto. 
Hellams  t.  Tel.  Co.,  supra. 

The  next  question  relates  to  the  charge  of 
the  presiding  Judge.  After  charging  the  jury 
that  the  defendant  had  the  right  to  make 
reasonable  regulations  for  receiving  and  de- 
livering messages,  he  also  charged  as  follows: 
"Now,  who  received  this  telegram?  is  a  ques- 
tion of  fact  for  you  to  consider.  And  I  charge 
you,  in  that  connection,  if  you  should  con- 
clude that  the  message  was  rec^ved  at  the 
office  of  the  defendant  company,  at  an  hour 
after  the  office  had  been  closed  for  business, 
by  one  not  in  the  employ  and  not  an  agent 
of  the  company,  and  such  party  failed  to 
promptly  deliver  said  message  upon  receipt 
of  same,  the  company  would  not  be  liable 
for  the  failure  of  such  individual,  unless  you 
should  find  that  It  was  negligence  on  the  i>art 
of  the  company  in  permitting  such  person  to 
have  access  to  the  office  and  wires."  There 
are  also  other  portions  of  the  charge  indicat- 
ing that  the  defendant  would  be  liable  If  A. 
B.  Norris  failed  to  deliver  the  message 
promptly,  even  during  office  hours,  provided 
the  defendant  was  guilty  of  negligence  in  al- 
lowing him  access  to  its  office  and  wires. 
The  reasonableness  of  the  office  hours  does 
not  seem  to  have  been  in  dispute.  The  fact 
that  the  message  was  received,  reduced  to 
writing,  and  left  on  the  operator's  desk  by 
Norris  did  not  delay  the  delivery  of  the  tele* 
gram  after  the  office  hours  next  morning,  and 
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there  was  no  testiinony  tendinf  to  s^ow  that 
tbe  plaintiff  suffered  Injury  by  his  conduct 
unless  tbe  law  required  that  the  message 
ibonld  have  been  delivered  after  office  hours. 
We  are  then  confronted  with  the  question 
whether  any  duty  rested  upon  the  defendant 
to  dellTer  the  telegram  after  its  office  hours, 
hi  27  Eoc.  of  Law,  103a  the  rule  is  thus  stat- 
ed: "If  the  hours  established  for  an  office 
are  reasonable,  the  company  is  under  no  duty 
to  transmit  messages,  except  during  such 
hours,  and  a  message  offered  for  transmission 
after  tbe  close  of  such  hours  at  the  office  of 
destination  may  be  transmitted  within  a  rea- 
sonable time  after  the  office  is  open  next 
morning.  Similarly,  where  a  message  is 
transmitted  to  the  receiving  office  after  its 
regular  hours,  the  company  is  not  guilty  of 
negligence,  in  the  absence  of  a  special  uadep- 
taking,  in  deferring  delivery  until  the  next 
morning."  This  principle  has  been  recognis- 
ed in  the  case  of  Bonner  y.  Tel.  Co.,  51  S.  B. 
117,  which  has  just  been  tUed,  but  with  the 
limitation  that  it  is  inapplicable  when  there 
are  tsctk  from  which  an  agreement  to  the 
contrary  may  be  inferred,  or  even  when 
there  is  a  waiver  of  the  regulation.  There 
are  no  facts  in  this  case,  as  in  Dowdy  v.  Tel. 
Co.,  124  N.  C.  522,  32  S.  E.  802,  showing  that 
the  office  was  kept  open  for  the  use  of  the 
public  after  office  hours.  The  rulings  of  the 
presiding  Judge  were  not  in  harmony  with 
the  principled  hereinbefore  stated. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
anti  tbe  case  be  remanded  to  that  court  for  a 
new  trial 
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GADSDEN  V.  CATAWBA  WATER  POWER 
CO. 

(Supreme  Court  of  South  Carolina.    April  10, 
1905.) 

1.  IwjtJBT  TO  EmflotA— Action— Complaint. 

An  allegation  in  a  complaint  stating  the 
Kasona  why  a  defendant  was  indifferent  and 
careless  waa  properly  stricken  out  as  irrelevant 

2.  Save. 

Defendant  cannot  complain  of  allegations 
u  to  facta  in  aggravation  of  damages. 
8.  Samb— Motion  to  Stbikb  Out. 

A  motion  to  strike  out  allegations  aa  Ir* 
releyant  may  be  made  on  tbe  pleadings. 
^[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Pleading,  §S  115^-1162.] 

4.  Sake— Ambndment—Obdeb. 

An  order  requiring  plaintiff  to  amend  his 
complaint,  and  extending  the  time  for  defendant 
to  answer,  is  within  tbe  discretion  of  the  court, 
and  when  five  days  are  given  for  tbe  service  ox 
each  the  discretion  is  not  abused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Pleading,  §  601.] 

Appeal  from  Common  Pleas  Circuit  Court 
»f  York  County;  Gage,  Judge. 

Action  by  Isaiah  Gadsden,  minor,  by  bis 
guardian,  against  the  Catawba  Water  Power 
Company.  Judgment  for  defendant,  and 
both  parties  ai^eaL    Affirmed. 


The  following  are  tbe  plaintilTs  ezcep- 
Uons: 

"(1)  In  holding  tbat  tbe  said  matters  ought 
to  be  stricken  out  as  Irrelevant,  and,  so  or- 
dered, are  irrelevant  and  material,  whereas 
they  are  plainly  issuable,  material,  and  af- 
fect tbe  amount  demandable  as  damages. 

*'&)  In  not  holding  tbat  tbere  was  an  ab- 
sence of  proof  tbat  tbe  defendant  was  ag- 
grieved or  irvlured  by  tbe  allegation  claimed 
to  be  irrelevant,  when  such  injury  could  not 
be  inferred  from  tbe  complaint,  and  in  tbe 
absence  of  any  affidavit  or  evidence  whatev- 
er of  sucb  injury  otherwise  sbown. 

"<8)  In  not  holding  tbat,  inasmuch  as  alle- 
gations for  recovery  of  damages  arising 
from  willfulness  and  wantonness  were  in 
said  complaint,  tbat  sucb  so-called  irrelevant 
matter  was  clearly  admissible,  as  bearing  on 
tbe  quantity  of  damages  to  be  recovered  and 
tbe  ability  of  tbe  defendant  to  pay  damages, 
and  therefore  relevant  and  material  to  be 
stated  in  tbe  complaint 

"(4)  In  not  holding  tbat  inasmuch  as  tbe 
notice  of  tbe  motion  did  not  allege  tbat  tbe 
defendant  was  aggrieved  by  sucb  matter, 
and  inasmuch  as  tbere  was  no  other  paper 
served  making  any  sucb  claim,  tbe  Judge 
bad  no  authority,  under  section  181  of  tbe 
Code  of  Civil  Procedure  of  1902,  to  grant 
sucb  order,  and  tbe  Judge  was  without  au- 
thority to  proceed  further  in  tbe  bearing  of 
such  motion. 

"(6)  In  holding  tbat  tbe  allegations  of  tbe 
complaint  show  injury  to  the  defendant, 
when  sucb  allegations  do  not  cbarge  tbe 
defendant  was  aggrieved  at  all,  but  show  a 
good,  issuable  cause  of  action  against  tbe 
defendant 

"(6)  In  not  holding  tbat  be  was  bound 
by  tbe  act  of  tbe  General  Assembly  prohib- 
iting tbe  splitting  and  dividing  of  causes  of 
action  in  case  of  a  corporation  (L  e.  Act  of 
1898,  embodied  in  Code  Civ.  Proc  1902,  as 
section  186a),  and  in  not  holding  tbat  tbe 
court  was  without  power  to  tell  a  suitor  what 
be  shall  or  shall  not  insert  in  bis  complaint 
where  sucb  stated  complaint  contains  issu- 
able, material,  and  relevant  allegations  in  a 
cause  of  action,  and  has  violated  no  rule  of 
practice,  and  in  not  holding  tbat  sucb  suitor 
bad  a  right  to  go  to  a  Jury  on  bis  whole  com- 
plaint and  the  issues  made  by  tbe  pleadings, 
without  the  elimination  of  an  element  show- 
ing liability  to  exemplary  damages. 

"(7)  In  giving  the  defendant  time  to  answer 
tbe  complaint  after  five  days  from  tbe  time 
mentioned  in  bis  order,  when  tbere  was  no 
motion  to  extend  tbe  time  for  answering, 
and  when  tbe  time  to  answer  bad  not  ex- 
pired at  tbe  time  of  motion  noticed,  order 
signed  or  filed. 

"(8)  In  practically  saying  by  bis  order  that 
tbe  defendant  need  not  serve  bis  answer 
within  the  time  required  by  section  164  of 
tbe  Code  of  Civil  Procedure  of  1902,  wben 
an  extension  was  not  asked. 

"(9)  l?bat  sucb  order  directly  nullified  tbe 
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practice  prohibiting  the  courts  from  com- 
pelling a  suitor  to  strike  out  a  part  of  his 
complaint  demanding  exemplary  damages. 

"(10)  That  his  honor  erred  in  requiring  the 
plaintiff  to  serve  an  amended  complaint  with- 
in five  days  after  the  filing  of  his  order, 
when  the  complaint  already  served  contain- 
ed valid  and  Issuable  allegations  demanding 
relief." 

The  defendant  appeals  on  the  following 
grounds: 

"(1)  Because  his  honor  erred  In  holding 
that  the  allegation  In  the  fourth  paragraph 
of  the  complaint  herein,  to  the  effect  'that 
injuries  were  frequently  attending  employes 
in  its  service,'  was  not  irrelevant 

"(2)  Because  his  honor  erred  in  holding 
that  that  complaint  charged  willful  action 
by  defendant,  and  plaintiff  had  the  right  to 
allege  and  prove  that  defendant  had  notice 
of  frequent  injuries  to  other  employes,  and 
was  bound  to  be  on  the  lookout  for  acci- 
dents. 

"(3)  Because  his  honor  erred  in  not  hold- 
ing that  the  following  allegation  in  para- 
graph 4  of  the  complaint  herein  was  ir- 
relevant, to  wit,  'Although  injuries  were 
frequently  attending  employes  In  its  serv- 
ice,' and  in  failing  to  order  that  the  same 
be  stricken  from  the  complaint" 

Buchanan  &  Hannahan,  for  plaintiff.  A. 
O.  Brlce  and  W.  B.  Wilson,  for  defendant 

GARY,  A.  J.  In  this  case  there  are  two 
appeals,  but  by  consent  they  were  heard  to- 
gether. The  plaintiff  appealed  because  his 
honor  the  circuit  Judge  struck  out  certain 
allegations  of  the  complaint  on  the  ground 
that  they  were  irrelevant  and  redundant, 
and  the  defendant  appealed  because  he  re- 
fused to  strike  out  others. 

The  plaintiff  alleges  that  he  suffered  per- 
sonal injuries  through  the  willfulness,  reck- 
lessness, and  negligence  of  the  defendant 
The  motion  was  to  strike  out  the  allegations 
which  we  have  italicized  in  the  fourth  para- 
graph of  the  complaint  That  paragraph  is 
as  follows: 

"That  there  was  not  on  said  train  sufficient 
lights,  nor  a  sufficient  number  of  men  safely 
to  discharge  the  work  and  properly  to  op- 
erate It,  nor  did  the  defendant  select  proper 
co-employ68  of  plaintiff.  The  engineer  was 
reckless.  Intemperate,  and  incompetent.  The 
engine  was  defective,  out  of  repair,  and  dan- 
gerous. That  the  defendant  carried  insur- 
ance to  indemnify  itself  against  liahilities 
for  injuries  to  its  employ^,  making  it  indif- 
ferent and  careless  of  the  injuries  to  the 
plaintiff.  That  the  defendant  failed  and 
omitted  to  instruct  the  plaintiff  in  the  work 
to  be  performed,  and  of  the  danger  of  the 
service,  although  injuries  were  frequently  at- 
tending employes  in  the  service;  and  through 
these  violations  of  duty,  causing  or  contrlbut- 
fng  to  the  above  Injury,  the  defendant  will- 
fntly,   recklessly,   and   negligently   damaged 


and  injured  the  plaintiff  to  the  amount  ^ 
$20,000." 

The  circuit  Judge  made  the  following  or- 
der:  "Motion  to  strike  out  irrelevant  matter 
in  the  complaint  The  allegations  are  in- 
versely stated:  (1)  That  defendant  was  care- 
less and  indifferent  to  plaintiff  because  it 
carried  indemnity  insurance;  (2)  that  inju- 
ries were  frequently  attending  employes  in 
its  service.  The  allegation  that  defendant 
was  careless  and  Indifferent  is  not  Irrelevant, 
but  the  reason  assigned  therefor  is.  It  would 
be  Irrelevant  for  the  plaintiff  to  allege  that 
defendant  failed  to  carry  such  Insurance  for 
the  benefit  of  its  employes,  and'  It  is  as  well 
irrelevant  to  charge  that  such  insurance  was 
carried.  The  other  allegation  is  not  irrele- 
vant The  complaint  charges  willful  action 
of  defendant  To  prove  that  plaintiff  may 
show  that  defendant  had  notice  of  frequent 
injuries,  and  was  therefore  bound  to  be  on 
the  lookout  for  accidents.  If  proper  to  prove, 
it  may  be  allowed.  I  am  of  the  opinion  that 
the  irrelevancy  pointed  out  appears  from  the 
pleadings,  and  no  proof  that  It  aggrieves  the 
defendant  is  required,  beyond  that  furnished 
by  the  pleadings.  The  motion  is  granted  so 
far  as  the  words,  'The  defendant  carried  in- 
surance to  indemnify  itself  against  liabilities 
for  injuries,'  are  concerned.  Further  than 
that  it  is  denied.  Let  plaintiff  so  amend  the 
complaint  within  five  days  of  the  filing  of 
this  order,  and  let  the  defendant  have  five 
days  thereafter  to  answer." 

The  exceptions  will  be  set  out  In  the  report 
of  the  case. 

The  first  question  for  consideration  is 
whether  the  circuit  Judge  erred  in  ordering 
the  words,  "The  defendant  carried  Insurance 
to  indemnify  itself  against  liabilities  for  in- 
juries," to  be  struck  out  Section  181  of  the 
Code  of  Civil  Procedure  of  1002  provides  that 
"if  irrelevant  or  redundant  matter  be  insert- 
ed in  a  pleading,  it  may  be. stricken  out,  on 
motion  of  any  person  aggrieved  thereby." 
Mr.  Pomeroy,  in  section  551  of  his  book  enti- 
tled "Code  Remedies,"  says,  "An  allegation 
is  Irrelevant  when  the  issue  formed  by  its 
denial  can  have  no  connection  with  nor  ef- 
fect upon  the  cause  of  action."  As  said  by 
the  circuit  Judge,  the  allegation  struck  out 
only  stated  the  reasons  why  the  defendant 
was  indifferent  and  careless.  It  in  no  sense 
constituted  an  element  of  damage,  and  could 
have  no  connection  with,  nor  effect  upon,  the 
cause  of  action.  At  most  the  allegation  was 
merely  evidentiary,  and  properly  struck  out 

The  next  question  for  consideration  is 
whether  there  was  error  in  refusing  to  strike 
out  the  words  "although  injuries  were  fre- 
quently attending  the  employes  in  the  serv- 
ice.'* This  allegation  tended  to  show  notice 
on  the  part  of  the  defendant  that  the  work 
was  dangerous,  and,  if  it  failed  to  exercise 
due  care  after  knowledge  of  this  fact,  it 
might  be  considered  by  the  Jury  in  aggrava- 
tion of  damages.  It  cannot  be  said  that  it 
has  no  connection  with,  nor  effect  upon,  the 
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<!aase  of  action.  The  authorities  are  not  in 
harmony  as  to  tlie  necessity  of  alleging  facts 
in  aggravation  of  damages,  as  will  be  seen 
by  tbe  following  quotation  from  5  PI.  &  Pr. 
706,  and  notes,  to  wit:  "As  a  general  rule,  it 
is  not  necessary  to  the  plaintilTs  right  of  re- 
GOTery  that  the  particular  circumstances  of 
aggravation  should  be  set  out  In  the  declara- 
tion, although  such  matters  are  not  infre- 
quently alleged,  and  in  some  cases  have  been 
required  in  order  to  warrant  a  recovery .*• 
Facts  in  aggravation  of  damages  partake  not 
only  of  an  evidentiary,  but  of  an  elementary, 
nature.  Their  characteristics  as  an  element 
of  damages  make  it  proper  to  allege  them 
In  the  complaint  As  they  are  likewise  evl- 
dentiaiy,  it  is  not  essential  that  they  should 
be  alleged,  but  they  may  nevertheless  be  in- 
troduced as  testimony  to  support  other  alle- 
gations in  a  proper  case.  The  only  effect  of 
alleging  them  is  to  give  notice  to  the  ad- 
vene party  that  they  will  be  relied  upon,  and 
be  certainly  has  no  Just  ground  of  complaint 
that  he  is  apprised  of  this  fact.  The  circuit 
Judge  therefore  properly  refused  to  strike  out 
said  allegations. 

It  is  also  assigned  as  error  that  the  circuit 
judge  did  not  have  authority,  under  section 
181  of  the  Code  of  Civil  Procedure  of  1902, 
to  grant  the  order,  inasmuch  as  the  notice  of 
motion  did  not  allege  that  the  defendant  was 
aggrieved  Xyj  said  allegations.  It  does  not 
appear  that  this  was  urged  as  an  objection 
against  the  hearing  of  the  motion.  But  waiv- 
ing this  fact,  this  court  is  satisfied  that  the 
ruling  was  correct. 

Other  assignments  of  error  are  because  the 
circuit  Judge  required  the  plaintiff  to  amend 
his  complaint,  and  in  allowing  defendant  fur- 
ther time  to  answer.  These  matters  were 
within  the  discretion  of  the  circuit  Judge,  and 
we  see  no  reason  to  reverse  his  order  in 
these  respects. 

It  is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  affirmed. 


(71S.  C.  SM) 

WBRBBR  T.  CAIN  et  al. 

(Supreme  Court  of  Sotith  Carolina.    April  10, 
1905.) 

1.  OuABDiAii— Release  or  Mobtoaob. 

A  release  by  a  guardian,  "The  within  mort- 
gage is  hereby  released  and  discharged,  and  the 
clerk  of  the  court  is  authorized  to  satisfy  the 
Bame  of  record,"  indorsed  on  the  record  of  the 
niortgage,  is  sufficient  to  release  the  lien  of  the 
mortgage  in  favor  of  the  subsequent  mortgagee, 
though  the  debt  had  not  in  fact  been  paid, 
where  there  was  no  evidence  of  fraud,  or  notice 
that  the  mortgage  had  not  been  paid. 

2.  Sake  — Sale  of  Land  — Tpile   of  Pub- 

CHASEB. 

A  guardian  took  a  conveyance  to  himself* 
as  an  individual,  of  land  on  which  he  held  a 
mortgaee  as  guardian,  leaving  the  mortgage  un- 
aatisned,  in  order  to  protect  the  land  against 
v^bsequent  incumbrances,  and  sold  a  portion  of 
the  land  and  satisfied  the  mortgage  as  to  the 
put  sold,  and  applied  most  of  the  purchase 
money  to  the  mortgage  debt  and  a  small  portion 
to  the  settlement  of  a  Junior  mortgage.    Held, 


that  the  purchaser  took  the  land  free  from  the 
lien  of  the  guardian  mortgage  as  against  the 
wards. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  Watts,  Judge. 

Action  by  Catherine  M.  Werber  against  W. 
O.  Cain  and  others.  Judgment  for  plaintiff, 
and  certain  defendants  appeal.    Affirmed. 

C.  It.  Cuttlno  and  Cooper  &  Eraser,  for  ap- 
pellants W.  M.  and  S.  R.  Cain,  Cassie  E. 
George,  and  Helen  B.  Ramsey.  Thomas  & 
Olbbes,  for  appellant  Annie  May  Cain.  Lee 
&  Moise,  for  respondent  Werber.  I.  C. 
Strauss,  for  other  respondents. 

JONES,  J.  On  January  28,  1887,  Emma  F. 
Mellett  executed  her  bond  and  mortgage 
upon  403  acres  of  land  In  Sumter  county  to 
W.  O.  Cain,  as  guardian  of  the  children  of 
his  brother,  R.  M.  Cain,  deceased,  to  secure 
the  sum  of  $3,000.  In  December,  1802,  Em- 
ma F.  Mellett  applied  to  plaintiff,  then  Cath- 
erine E.  Moses,  now  Werber,  through  her 
brother,  H.  C.  Moses,  for  a  loan  of  $3,000, 
which  loan  the  plaintiff  was  willing  to  make 
upon  security  of  a  first  mortgage  upon  said 
land.  Upon  the  Importunity  of  Mrs.  Mellett, 
who  was  his  sister,  and  in  financial  distress, 
W.  O.  Catn,  the  guardian.  Indorsed  upon  the 
mortgage  of  1887  the  following:  "The  with- 
in mortgage  is  hereby  released  and  dischar- 
ged, and  the  clerk  of  the  court  is  authorized 
to  satisfy  the  same  of  record.  Dated  Decem- 
ber 26th,  1892.  (Signed)  W.  O.  Cain,  guard- 
Ian;'*  and  on  December  29, 1802,  this  indorse- 
ment was  entered  by  the  register  of  mesne 
conveyance  upon  the  record  of  the  mortgage, 
with  the  statement  that  said  Indorsement 
appeared  upon  the  original  mortgage.  The 
mortgage  thus  indorsed  was  exhibited  to  H. 
O.  Moses,  agent  for  plaintiff,  and  he  there- 
upon, relying  upon  the  same  as  a  valid  dis- 
charge of  the  mortgage,  delivered  a  check  for 
$3,000  to  the  agent  of  Mrs.  Mellett,  and  re- 
ceived the  mortgage  to  plaintiff  securing 
said  loan,  said  mortgage  being  dated  Decem- 
ber 17,  1892,  but  not  delivered  until  after  the 
mortgage  of  1887,  with  said  indorsement 
thereon,  was  exhibted  to  him  by  the  agent  of 
Mrs.  Mellett  On  same  day,  the  plaintiff  ex- 
ecuted a  mortgage  on  same  premises  to  W. 
O.  Cain,  as  guardian,  to  secure  $3,000,  which 
mortgage,  by  its  terms,  was  made  second  in 
order  of  priority  to  the  mortgage  to  plaintiff. 
Mrs.  Mellett  paid  nothing  to  the  guardian,  W. 
O.  Cain,  for  the  execution  of  the  release  of 
the  mortgage  of  1887,  and  the  guardian  ac- 
cepted the  mortgage  of  1892  as  Junior  to 
plaintiff's  mortgage,  in  order  to  aid  his  sis- 
ter to  secure  said  loan  from  plaintiff,  at  the 
same  time  he  testifies  that  he  believed  the 
land  was  ample  security  for  both  mortgages. 
Neither  the  plaintiff  nor  any  one  acting  for 
her  in  the  transaction  knew  anything  as  to 
the  transaction  between  Mrs.  Mellett  and  W. 
O.  Cain,  guardian,  except  what  was  inferable 
from  the  terms  of  the  indorsement  placed  by 
W.  O.  Cain  upon  mortgage  of  1887.     The 
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plaintiff  la  now  seeking  to  foreclose  her  mort- 
gage for  balance  due  thereon,  and  the  first 
and  main  question  which  arises  upon  this  ap- 
peal Is  whether,  upon  the  facts  stated,  the 
mortgage  of  1887  must  still  be  regarded  as  a 
subsisting  prior  lien  in  behalf  of  the  wards 
of  the  said  guardian,  notwithstanding  the 
said  attempted  release  by  the  guardian,  and 
this,  of  course,  depends  upon  the  force  and 
effect  to  be  given  the  terms  of  said  release 
with  respect  to  plaintiff  claiming  to  be  an 
incumbrancer  for  valuable  consideration 
without  notice. 

The  general  rule  is  that  "a  guardian,  as 
the  officer  of  the  court  of  equity,  is  charged 
with  the  preservation  of  all  the  rights  and 
Interests  of  the  ward.  He  cannot,  however, 
generally  change  the  nature  or  diminish  the 
capital  of  the  estate,  but,  with  this  excexh 
tion,  he  la  authorized  to  do  any  act  for  the 
Infant  which  a  prudent  man  In  the  manage- 
ment of  his  own  business  would  do."  Oape- 
hart  V.  Huey,  1  Hill,  Eq.  409;  Long  v.  Cason, 
4  RlclL  Eq.  60.  It  is  clearly  within  the  axh 
parent  authority  of  the  guardian  to  execute 
a  discharge  and  satisfaction  of  a  mortgage 
to  him  as  such,  and  cause  the  same  to  be 
entered  of  record,  as  It  is  his  duty  to  collect 
and  give  acquittance  for  debts  due  him  as 
guardian.  There  being  no  specific  form  of 
release  of  a  mortgage  prescribed  by  stat- 
ute, we  agree  with  the  circuit  court  that  the 
release  In  this  case  Is  sufficient  to  work  a 
discharge  of  the  mortgage  In  favor  of  a 
stranger  dealing  with  a  party  on  the  faith 
of  It  It  is  contended  that  the  terms  of  the 
release  give  notice  that  payment  has  not 
been  made,  and  therefore  that  the  release 
was  in  breach  of  the  guardian's  duty,  but 
we  do  not  take  that  view.  In  the  absence 
of  any  evidence  of  fraud,  or  collusion,  or 
knowledge  affecting  plaintiff  with  notice 
that  the  mortgage  had  not  In  fact  been  paid, 
plaintiff  had  a  right  to  presume  that  the 
guardian  was  not  acting  in  conflict  with  his 
duty.  When  a  mortgagee  indorses  upon  a 
mortgage  that  it  has  been  released  and  di»* 
charged,  and  the  clerk  is  authorized  to  enter 
satisfaction  on  the  record,  it  is  at  least  pre- 
sumptive or  prima  facie  evidence  that  the 
mortgage  debt  has  been  paid,  so  far  as  the 
one  executing  the  release  is  concerned.  So 
that  there  is  nothing  in  the  form  of  the  re- 
lease that  should  have  put  the  plaintiff  upon 
inquiry  as  to  whether  the  mortgage  had  in 
fact  been  paid,  or  to  suggest  a  breach  of  the 
guardian's  trust  This  case  is  distinguish- 
able  from  Lynch  v.  Hancock,  14  S.  C.  85. 
In  that  case,  of  those  claiming  the  right  of 
subsequent  purchasers  for  valuable  consider- 
ation without  notice,  Hancock  had  purchas- 
ed before  the  attempted  release  of  the  mort- 
gage, and  Rhett  had  made  his  contract  for 
purchase  from  Hancock  before  the  indorse- 
ment was  placed  upon  the  mortgage.  Their 
contracts,  therefore,  had  in  no  wise  been  in- 
fluenced by  the  subsequent  attempted  re- 
lease  of   the   mortgage    lien.    Arthur   and 


Johnson,  who  made  a  contract  to  purchase 
ftom  Rhett  after  the  attempted  release  of 
the  mortgage,  knew  that  Rhett  had  no  title, 
and  no  right  to  demand  title  until  he  had 
complied  with  his  agreement  with  Hancock, 
which  he  had  never  done.  They,  therefore, 
could  not,  by  mere  payment  of  the  purchase 
money  to  Rhett,  who  had  no  title,  put  them- 
selves in  position  of  purchasers  for  valuable 
consideration  without  notice,  for  they  had 
acquired  nothing  more  than  an  equity,  and 
their  equity  was  subordinate  to  a  prior  equi- 
ty of  Muller  or  Wadlington,  who  had  acquir- 
ed rights  as  assignee  under  the  mortgage 
befbre  its  attempted  release  by  Fair,  who 
had  no  authority  to  release  the  mortgage 
beyond  his  own  interest  therein.  This  case 
falls  within  the  principles  announced  in 
Wheeler  v.  Alderman,  84  S.  G.  534^  18  S. 
B.  073,  27  Am.  St  Rep.  842,  and  City  Coun- 
cil of  Charleston  t.  Ryan,  22  S.  O.  839,  53 
Am.  Rep.  713. 

The  next  question  relates  to  the  rights  of 
defendants  Jane  Rose  and  David  Nathaniel, 
claiming  to  be  subsequent  purchasers  for  val- 
uable consideration  without  notice.  On  Jan- 
uary 5,  1895,  Emma  F.  Mellett  executed  a 
deed,  with  general  warranty,  conveying  said 
premises  to  W.  O.  Cain  individually,  in 
which  deed  it  was  stipulated  that  the  mort- 
gage by  Mrs.  Mellett  to  W.  O.  Gain,  as 
guardian,  should  remain  open  to  protect 
against  subsequent  incumbrance.  On  No- 
vember 29,  1902,  W,  O.  Cain  executed  a  deed, 
with  general  warranty,  conveying  95  acres 
of  said  premises  to  Jane  Rose  and  David 
Nathaniel,  upon  the  payment  of  $1,600  as 
consideration.  Of  this  consideration,  $1,- 
423.86  was  applied  to  the  mortgage  previous- 
ly mentioned,  executed  by  Mrs.  Mellett  to 
W.  O.  Cain,  as  guardian,  in  1892;  and  W. 
0.  Cain,  on  December  16,  1902,  executed  a 
release  of  his  mortgage  lien  on  said  95  acres. 
The  remainder  of  the  consideration  paid  by 
defendants  Rose  and  Nathaniel,  $76.15,  was 
applied  to  the  conqiromlse  and  discbarge  of 
a  Junior  mortgage  on  said  premises  held  by 
J.  Ryttenberg  &  Son,  amounting  to  seven  or 
eight  hundred  dollars,  with  a  view  to  clear- 
ing the  land  of  this  Incumbrance,  which,  as 
long  as  it  remained  unadjusted,  would  be  an 
obstacle  to  a  voluntary  sale  of  the  land.  In 
view  of  what  has  already  been  said  with 
reference  to  the  mortgage  of  1887,  and  in 
view  of  the  fact  that  practically  the  entire 
purchase  price  was  applied  towards  the  ex- 
tinguishment of  the  mortgage  of  Bmma  F. 
Mellett  to  W.  O.  Cain,  as  guardian,  there  is 
nothing  to  prevent  the  Ryttenbergs  from  oc- 
cupying the  position  of  purchasers  for  val- 
uable consideration  without  notice.  With 
respect  to  the  application  of  the  compara- 
tively small  sum  of  about  $75  to  the  extin- 
guishment of  the  Ryttenberg  mortgage,  there 
is  nothing  in  the  record  which  should  have 
induced  Rose  and  Nathaniel  to  suspect  this 
was  not  to  the  Interest  of  the  wards;  on  the 
contrary,  their  guardian  was  thereby  enabled 
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to  collect  the  sum  of  $1,425.85  on  tbe  indebt- 
edness dae  them,  and  this  transaction  would 
naturally  tend  to  prevent  any  possible  liti- 
gation or  exi)ense  in  clearing  the  premises 
of  the  Ryttenberg  incumbrance. 

The  decree  of  the  circuit  court  was  very 
carefully  considered,  and  satisfactorily  dis- 
posed of  the  issues  involved  in  this  case, 
and  we  might  well  have  contented  ourselves 
-with  merely  affirming  the  same  without  com- 
ment The  exceptions  are  all  controlled  by 
the  foregoing  conclusions,  and  must  there- 
fore be  overruled. 

The  Judgment  of  the  circuit  court  is  af- 
flnned. 

GARY,  A.  J.,  did  not  sit  in  this  case  be- 
cause of  illness. 


(71  8.  c.  ns) 
DARGAN  V.  EQUITABLB  LIFB  ASSUR. 

SCO.  OF  UNITED  STATES. 
(Sapreme  Court  of  South  Carolina.    April  18, 
19050 

1.  IlfSUBAlffOB— PATKENT  OF  PBEMnTlC— WAIT- 
EB. 

Sridence  held  Bafildent  to  Justify  infer- 
eaoe  of  jury  of  waiver  of  oooditlons  in  ap- 
plication that  the  contract  of  insurance  should 
not  take  effect  until  the  first  premium  had  been 
paid  "during  my  good  health.^ 

2.  Samb— Action— lNBTBt7onoN8 

Where  the  point  in  controversy  in  an  ac- 
tion on  a  policy  was  whether  tbe  policy  bad 
been  in  fact  issued,  an  instruction  that  the 
company  admits  that  tbe  Insured  applied  for  a 
policy,  and  that  **tbev  issued  a  policy,  but  never 
delivered  it  to  hlm,'^  is  not  erroneous,  as  the 
word  ''Issue"  was  used  in  the  sense  of  prs- 
parin^  and  signinr  the  policy,  but  did  not  In- 
dnde  delivery 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;   Watti,  Judge. 

Action  hy  Ella  a  Dargan  against  the  Equi- 
table life  Assurance  Society  of  the  United 
States.  From  Judgment  for  plalntUf.  defend- 
ant appeals^    Affirmed. 

J.  P.  K.  Bryan,  foe  appelhmt  Wllleos 
ft  Wilicox,  fbr  respondent. 

JONES,  J.  The  appeal  In  this  case  is  firom 
t  verdict  and  Judgment  for  plaintiff  in  an 
action  on  a  policy  of  insurance  on  the  life  of 
Walter  Dargan,  payable  to  plaintiff,  his  wife, 
in  tbe  sum  of  $1,500.  The  exceptions  allege 
error  in  the  refusal  of  motion  for  nonsuit,  in 
the  refusal  to  direct  a  verdict,  and  in  certain 
portions  of  the  charge  to  the  jury,  all  of 
which,  except  the  fifth  exception,  to  which 
reference  will  be  made  later,  hinge  upon  the 
question  whether  there  was  any  testimony 
tending  to  support  plaintiff's  action*  The 
niain  issue  raised  by  the  answer  was  that  no 
contract  of  insurance  was  ever  delivered  to 
Walter  Dargan,  that  the  application  for  in- 
lorance  contained  the  following  clause:  ''I 
hereby  agree  that  this  application  and  the 
policy  hereby  applied  for,  taken  together, 
Bhall  eonstititte  the  entire  contract  between 


the  parties  hereto;  •  •  •  that  this  con- 
tract shall  not  take  effect  until  the  first 
premium  has  been  paid  during  my  good 
health;"  that  Walter  Dargan  did  not,  while 
in  good  health,  pay  the  first  premium  on  said 
policy  applied  for,  but  soon  after  said  appli- 
cation fell  sick,  and  died  on  the  10th  day  of 
July,  1901,  without  having  paid  the  first  pre- 
mium, and  without  a  delivery  to  him  of  any 
policy  by  defendant 

The  testimony  was  to  the  effect  that  on 
the  20th  day  of  June,  1901,  Walter  Dargan, 
then  in  good  health,  made  application  in 
writing  to  the  defendant  company  for  a  pol- 
icy of  Insurance,  which  application  contain- 
ed the  stipulation  above  quoted.  The  local 
agent  of  the  defendant  company,  who  took 
the  application,  was  Mr.  John  J.  Dargan,  an 
uncle  of  Walter  Dargan.  The  applicant  pass- 
ed the  physician's  examination,  and  the  ap- 
plication was  forwarded  to  defendant's  home 
office  on  June  24,  1901.  A  policy.  No.  1,054,- 
807,  was  written  and  forwarded  to  the  state 
agent,  and  received  by  him  at  Rock  HIU,  S. 
C,  on  July  2,  1901.  It  was  forwarded  to  the 
local  agent  for  delivery,  and  he  on  receipt  of 
it,  at  once  wrote  to  Walter  Dargan  that  he 
had  the  policy  and  was  ready  to  deliver  it. 
The  local  agent  testified  that  he  did  not  mail 
the  policy  to  Walter  Dargan  when  he  receiv- 
ed it,  because  Walter  Dargan  told  him  to 
keep  it  when  It  came.  We  quote  from  the 
testimony  of  Mr.  John  J.  Dargan:  "Q.  Did 
you  fail  to  deliver  the  ordinary  life  policy, 
for  which  he  had  applied,  immediately  upon 
its  receipt,  for  the  reason  that  he  had  not 
paid  the  premium?  A.  No;  that  had  nothing 
to  do  with  it  I  mean  his  failure  to  pay  the 
premium  was  not  standing  in  the  way  of  my 
delivering  it  Q.  The  failure  to  pay  the 
premium  did  not  cause  you  to  hold  up?  A.  I 
would  have  sent  him  the  policy,  as  I  had 
arranged  with  him  to  pay  it  myself,  if  neces- 
sary. Q.  Isn't  it  a  fact  that  the  reason  yon 
held  up  this  policy  was  that  you  wanted  to 
see  him,  and  persuade  him  to  take  the  other 
policy?  A.  No,  sir;  I  did  not  send  it  be- 
cause he  was  sick.  Q.  But  I  mean  when  you 
first  received  it?  A.  No;  he  told  me  to  keep 
it  He  told  me  to  keep  the  policy  when  it 
came.'*  The  testimony  tended  to  show  that 
when  the  local  agent  received  the  policy  for 
delivery  and  notified  Walter  Dargan  of  that 
fact,  Dargan  was  in  good  health.  The  tes- 
timony further  was  to  the  effect  that  Walter 
Dargan  became  sick  on  the  8th  or  7th  of 
July,  1901,  and  died  on  the  10th  of  July,  1901. 
While  Walter  Dargan  was  sick,  George  E. 
Dargan,  on  his  behalf,  applied  to  the  local 
agent  for  the  policy,  and  offered  to  pay  the 
premium,  but  because  of  Walter  Dargan's 
illness,  the  local  agent  declined  to  deliver 
up  the  policy  or  to  receive  the  premium. 
Two  days  after  the  death  of  Walter  Dargan, 
his  father  made  tender  of  the  premium,  and 
demanded  the  policy,  which  was  refused. 
The  policy  was  returned  to  the  home  ofiice 
as  ''not  taken  out;"  and  was  canceled.    The 
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testimony  further  shows  that  when  the  ap- 
plication was  made  for  the  policy  Walter 
Dargan  was  urged  by  John  J.  Dargan  and 
W.  H.  Glbbes  to  close  up  the  transaction  by 
note  or  due-bill,  so  as  to  make  the  insurance 
binding  from  the  date  of  the  application,  but 
he  declined  to  do  so,  stating  that  he  would 
make  settlement  later  when  the  insurance 
arrived.  We  quote  further  from  the  testi- 
mony of  John  J.  Dargan  as  follows:  "Q. 
Isn't  it  true  that  Mr.  Walter  Dargan  was  tak- 
en sick  before  any  one  oflTered  to  pay  the  pre- 
mium on  his  behalf?  A.  There  never  was  a 
question  about  paying  his  premium.  I  kept 
offering  that  that  would  be  arranged.  When 
he  applied  for  insurance,  I  told  him  to  ar- 
range the  premium.  Q.  Had  he  not  declined 
previously  your  offer?  A.  He  did  that  day 
decline  It  Q.  No  offer  on  your  part  to  pay 
the  premium  for  him  or  advance  the  premium 
had  been  accepted  by  Mr.  Walter  Dargan? 
A.  That  is  right." 

This  court,  no  matter  what  view  it  may 
entertain  as  to  the  force  and  sufficiency  of 
the  testimony,  is  powerless  to  interfere  with 
the  action  o(  the  circuit  court  in  refusing 
to  direct  a  nonsuit  or  a  verdict,  if  there 
be  any  testimony  whatever  tending  to  sup- 
port the  plain  tiff*  B  cause  of  action.  The 
fact  that  the  policy  never  went  into  the 
manual  possession  of  Walter  Dargan  is  not 
fatal.  If  John  J.  Dargan,  the  local  agent 
after  receiving  it  for  delivery,  retained  the 
custody  of  it  for  Walter  Dargan  by  his  re- 
quest or  direction,  that  was  some  evidence 
to  go  to  the  Jury  on  the  question  of  delivery. 
Young  V.  Insurance  Co.,  68  S.  C.  391,  47  S. 
E.  681.  Notwithstanding  an  express  provi- 
sion in  a  policy  of  insurance  that  the  com- 
pany shall  not  be  liable  on  the  policy  until  the 
premium  be  actually  paid,  a  delivery  of  the 
policy,  as  a  completed  contract  under  an 
express  or  implied  agreement  that  a  credit 
shall  be  given  for  the  premium,  is  a  waiver 
of  the  stipulation,  and  in  such  case  the  .com- 
pany is  liable  for  a  loss  that  may  occur  dur- 
ing the  period  of  the  credit  Famum  v. 
Phoenix  Insurance  Company,  83  Cal.  246,  23 
Pac.  869,  17  Am.  St  Rep.  238;  Boehen  v. 
Willlamsburgh  City  Insurance  Co.,  35  N.  Y. 
131,  90  Am.  Dec.  787;  Bodine  v.  Blxchange 
Fire  Insurance  Co.,  51  N.  Y.  117,  10  Am.  Rep. 
566;  Knickerbocker  Insurance  Co.  v.  Norton, 
96  U.  S.  234,  24  L.  Ed.  689.  The  reason  for 
the  rule  is  that  a  delivery  of  the  policy,  as 
a  valid  contract  is  wholly  inconsistent  with 
the  assertion  of  nonperformance  of  conditions 
precedent  to  defeat  it  The  same  principle 
was  enforced  in  Gandy  v.  Insurance  Co.,  52 
S.  C.  228,  29  S.  B.  665.  As  insurance  agents 
should  not  and  as  a  rule  do  not  deliver  over 
policies  without  payment  of  the  premiums 
unless  they  Intend  to  give  credit,  the  mere 
fact  of  a  delivery  without  demand  of  the 
preminin  raises  a  presumption  that  credit  is 
intended.  The  evidence  tends  to  show  that 
the  defendant's  agents  were  willing  to  ex- 
tend credit  to  the  Insured,  since  at  the  time 


of  the  application  they  were  willing  to  ac- 
cept the  duebill  of  the  insured  for  a  binding 
receipt  and,  as  already  stated,  the  local 
agent  John  J.  Dargan,  testified  that  the  non- 
payment of  the  premium  had  nothing  to  do 
with  the  fact  that  he  did  not  mail  the  policy 
to  the  insured  as  soon  as  it  was  received 
from  the  home  office,  as  he  had  arranged 
with  the  insiured  to  pay  the  premium  him- 
self, If  necessary.  If,  therefore,  the  agent 
of  the  defendant  after  notifying  the  insured 
that  he  had  the  policy  for  delivery,  received 
instructions  from  the  Insured  to  hold  the 
policy  for  the  insured,  and  so  held  the  policy, 
there  was  evidence  of  a  constructive  delivery 
of  the  policy  to  the  insured  while  in  good 
health. 

The  appellant  argues  that  It  Is  not  a 
legitimate  Inference  from  the  evidence  that 
the  local  agent  held  the  policy  for  the  in- 
sured, but  that  the  true  Inference  is  that  he 
held  It  for  the  company.  That  however, 
was  a  question  for  the  jury.  If  there  was 
a  constructive  delivery  upon  credit  for  the 
premium  at  any  moment  before  the  insured 
became  In  bad  health,  the  subsequent  Ill- 
ness of  the  insured  could  not  change  the 
status  or  defeat  a  recovery  upon  the  policy; 
certainly  if  the  Insured  died  within  the  pe- 
riod of  the  probable  credit  As  a  delivery 
of  the  policy  upon  a  credit  for  the  premium 
has  the  same  legal  effect  as  a  delivery  upon 
cash  payment  of  premium,  even  if  there  was 
a  constructive  delivery  of  the  policy  upon 
credit  while  the  Insured  was  In  bad  health, 
the  case  of  Boilings  v.  Bankers'  Union,  63  S. 
C.  192,  197,  41  S.  B.  90,  92,  is  authority  for 
right  of  recovery  upon  the  policy.  In  that 
case  Mr.  Justice  Gary,  speaking  for  the  court, 
said.  *'If  the  defendant  knew  at  the  time 
it  accepted  a  premium  of  insurance  and 
delivered  the  policy  that  El  B.  Hollings  was 
sick,  there  Is  but  one  inference  of  which 
this  fact  is  susceptible,  and  that  is  that  the 
defendant  waived  the  right  to  insist  upon 
this  objection;  otherwise  it  would  be  allowed 
to  take  advantage  of  its  own  wrong."  As,  in 
our  view,  there  was  some  testimony  tending 
to  show  a  constructive  delivery  of  the  policy 
while  the  insured  was  in  good  health  upon  a 
credit  for  the  premium,  and  that  there  was 
a  tender  of  the  premium  within  a  few  days 
thereafter  In  the  lifetime  of  the  Insured,  the 
case  was  properly  submitted  to  the  Jury. 
This  conclusion  makes  it  also  necessary  to 
overrule  all  exceptions  to  the  charge  with 
reference  to  the  delivery  of  the  policy  and 
the  question  of  waiver,  based  upon  the  sole 
ground  that  the  charge  was  erroneous,  be- 
cause there  was  no  evidence  whatever  as  to 
these  matters. 

The  fifth  exception  requires  but  a  brief 
reference  thereto.  The  circuit  Judge  char- 
ged the  Jury:  'The  company  admits  that  Mr. 
Dargan  did  apply  for  a  policy,  and  that  they 
issued  a  policy,  but  that  they  never  dellv- 
ered  it  to  him  by  reason  of  the  fact  that  Mr. 
Dargan  did  not  comply  with  the  terms  and 
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conditions  In  hlfl  application.**  The  excep- 
tion complains  that  the  court  charged  that 
the  policy  was  issued,  whereas  that  was  the 
very  point  in  controversy.  But  it  is  manifest, 
from  the  language  used,  that  the  court  did 
not  use  the  word  'issued"  in  its  full  technical 
sense,  which  includes  delivery,  but  in  the 
sense  of  preparing  and  signing  the  policy 
for  delivery,  because  he  further  explained 
that  the  company  claimed  that  the  policy 
was  never  delivered. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

WOODS,  J.,  did  not  sit  in  this  case  be- 
cause disqualified. 
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AMMONS  v.  SOUTHERN  RY.  00. 

(Supreme  Oourt  of  North  Carolina.     May  20, 

1905.) 

L  BaILBOAOS  —  RULB    REQinSINO    PUBCHASE 

or  Tickets  Before  Entebino  Cabs. 
A  rule  of  a   railroad   company  requiring 
lianengers  to   procure  tickets  before  entering 
the  cars  ia  reasonable. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  H  1005, 1045, 1433.] 

2.  Sake— Enfobcbicent  of  Rule. 

The  rule  may  be  enforced  either  by  eject- 
ing from  the  train  a  passenger  without  a  ticket, 
regardless  of  a  tender  by  nim  of  the  fare  in 
money,  or  by  requiring  the  payment  of  a  larger 
fare  on  the  train  than  that  charged  for  a  ticket. 
[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Oent  Dig.  Carriers,  §S  1005,  14330 

3.  Same  —  CoNumoNS  Pbecedent  •  to  Bn- 
fobcement  —  Facilities    fob    Pubchasino 

TlCKSt. 

In  order  to  entitle  the  railroad  to  enforce 
the  rule  by  ejection  from  the  train  or  by  exact- 
ing a  larger  fare,  it  must  have  afforded  the 
passenger  reasonable  facilities  to  purchase  the 
required  ticket. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Oarriers,  $  1433.] 

4.  Same—Failube  to  Supply  Tickets  fob 
Sale— Knowleoge  of  Conductob— Action 
fob  Wbonoful  Expulsion  fbom  Train 
—Submission  to  Jubt— Bbrob. 

In  an  action  against  a  railroad  for  wrong- 
folly  ejecting  plaintiff  from  one  of  its  trains, 
plaintiff  testified  that,  on  applying  for  a  ticket, 
defendant's  agent  told  him  he  was  out  of  tick- 
ets, but  to  board  the  train,  and  he  would  tell 
the  conductor  not  to  charge  plaintiff  extra  fare ; 
defendant's  rule  requiring  the  payment  of  25 
cents  extra  when  a  passenger  has  no  ticket. 
The  conductor  refused  to  accept  plaintiff's  state- 
ment that  the  agent  had  no  tickets,  and  ejected 
him  from  the  train  on  his  refusal  to  pay  extra 
fare.  Heldj  that  plaintiff's  right  of  recovery 
did  not  depend  on  the  conductor's  knowledge  or 
ignorance  of  the  fact  that  the  agent  had  no 
tickets  for  sale,  and  refusal  to  submit  the  case 
to  the  jury  under  proper  instructions  was  error. 

Appeal  from  Superior  Court,  Swain  Coun- 
ty; Hiong,  Judge. 

Action  by  W.  R.  Amnions  against  the 
Southern  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    New  trial. 

The  plaintiff  alleges  that  he  was  unlaw- 
fully ejecrted  from  one  of  the  defendant's 
trains,  and  sues  to  recover  damages  for  the 


wrong  thus  committed.  At  the  close  of  the 
testimony,  and  after  the  plaintiff  had  re- 
quested certain  instructions  to  be  given  to 
the  Jury,  the  court  held  that  he  could  not 
recover  in  the  action.  The  plaintiff  there- 
apon  submitted  to  a  nonsuit,  and  appealed. 
It  is  necessary  to  state  only  the  substance 
of  his  testimony,  which  is  as  follows:  On 
June  20th  the  plaintiff  went  to  Almond,  a 
station  on  defendant's  line,  to  buy  a  ticket 
to  Noland,  which  is  nine  miles  away.  The 
defendant's  agent  told  him  he  was  out  of 
tickets,  but  to  get  on  the  train,  and  he  would 
tell  the  conductor  not  to  charge  extra  fare. 
The  agent  said  the  ticket  rate  was  41  cents. 
The  extra  or  train  rate  was  65  cents.  The 
agent  said  the  plaintiff  would  have  to  pay 
only  41  cents.  He  boarded  the  train,  and  the 
conductor  asked  him  for  his  ticket.  The 
plaintiff  told  him  what  the  agent  had  said  to 
him,  and  the  conductor  demanded  75  cents, 
and  said  that  the  agent  did  have  tickets.  He 
then  told  the  plaintiff  to  pay  75  cents  or  get 
off.  He  pulled  the  bell  cord,  when  the  plain- 
tiff said,  *Tf  you  put  me  off,  I  will  sue  the 
company,"  and  the  conductor  replied,  *1t 
would  not  make  a  durn  bit  of  difference  to 
me  if  you  did."  When  the  conductor  called 
for  the  fare,  the  plaintiff  offered  him  50 
cents,  and  added  that  he  did  not  mind  a  re- 
bate, but  did  not  want  to  pay  75  cents.  The 
conductor  refused  to  take  the  50  cents,  and 
put  the  plaintiff  off  the  train  400  yards  from 
the  station.  It  is  a  rule  of  the  company  to 
require  the  payment  of  25  cents  extra  when 
a  passenger  has  no  ticket.  There  was  evi- 
dence as  to  the  damages,  not  necessary  to  be 
stated. 

A.  J.  Franklin  and  F.  C.  Fisher,  for  appel- 
lant Moore  Sc  Rollins  and  A.  B.  Andrews, 
Jr,.  for  appellee. 

WALKER,  J.  (after  stating  the  case).  As- 
suming the  plaintiff's  testimony  to  be  true, 
and  giving  him  the  benefit  of  all  reasonable 
Inferences  therefrom — and  this  is  the  way 
it  should  be  considered — we  think  the  Judge 
erred  in  his  Intimation  of  opinion  against  the 
plaintiff's  right  to  recover.  The  law  of  the 
case,  at  least  in  the  present  development  of 
the  latter,  and  In  the  aspect  of  it  now  pre- 
sented, seems  to  be  well  settled,  and  is  thus 
stated  by  a  learned  and  accurate  text-writer: 
"It  is  undoubtedly  competent  for  a  railroad 
company,  as  a  means  of  protection  against 
imposition,  and  to  facilitate  the  transaction 
of  its  business,  to  require  passengers  to  pro- 
cure tickets  before  entering  the  car;  and 
where  this  requirement  is  duly  made  known, 
and  reasonable  opportunities  are  afforded  for 
complying  with  it,  it  may  be  enforced  either 
by  expulsion  from  the  train,  regardless  of  a 
tender  of  the  fare  In  money,  or  by  requiring 
the  payment  of  a  larger  fare  upon  the  train 
than  that  for  which  the  ticket  might  have 
been  procured.  A  regulation  or  by-law  of 
the  carrier  is  not  unreasonable  which  pro- 
vides that  when  such  tickets  are  not  procured 
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before  the  commencement  of  the  Joumej. 
and  the  carrier  is  therefore  put  to  the  incon- 
venience of  collecting  from  the  passenger  his 
fare  during  its  progress,  the  price  of  the  car- 
riage shall  be  more  than  would  have  been 
charged  for  the  ticket,  and  that  upon  the 
refusal  of  the  passenger  to  pay  the  higher 
fare,  not  extortionate  in  amount,  he  shall  be 
ejected.  And  if  adopted  in  good  faith,  and 
with  a  view  to  facilitate  the  business  of  the 
carrier,  there  can  be  certainly  nothing  un- 
reasonable or  unjust  in  such  rule,  especially 
in  the  case  of  railway  carriers.  But,  as  a 
condition  precedent  to  the  existence  of  this 
right  of  expulsion  for  the  refusal  to  procure 
a  ticket  or  to  pay  the  higher  fare,  an  oppor- 
tunity, at  least  reasonable,  and  such  as  the 
statute  requires  where  a  statute  exists,  must 
have  been  afforded  by  the  carrier  to  the  pas- 
senger, not  himself  in  fault,  to  provide  him- 
self with  the  required  ticket  If,  therefore, 
no  office  be  kept  or  opened  at  the  proper 
time,  nor  adequate  facilities  be  provided  for 
the  purpose  of  supplying  passengers  with 
them,  or  if  the  office  provided  for  the  pur- 
pose be  closed  before  the  time  fixed  by  law 
or  by  a  rule  of  the  carrier,  and  for  either  rea- 
son the  passenger  has  been  unable  to  obtain 
a  ticket,  the  higher  rate  cannot  be  lawfully 
demanded.  And  if,  without  having  afforded 
such  proper  facilities  to  tlie  passenger,  the 
carrier  should  exact  from  him  the  additional 
charge  for  carriage  without  a  ticket,  the  for- 
mer may  sue  for  and  recover  the  amount  so 
paid  above  the  established  rate  when  a  ticket 
is  purchased;  and  if,  upon  his  refusal  to  pay 
it,  he  be  ejected,  when  he  is  ready  and  offers 
to  pay  his  fare  at  such  established  rate,  his 
expulsion  will  be  illegal,  and  he  may  recover 
damages  for  the  trespass."  Hutchinson  on 
Carriers  (2d  Ed.)  $  570  et  seq.;  5  Am.  & 
Bng.  Enc.  of  Law  (2d  Ed.)  p.  595,  and  note  4. 
In  his  woiic  on  Carriers,  at  section  269,  Fet- 
ter thus  states  the  doctrine:  "By  the  over- 
whelming weight  of  authority,  the  furnish- 
ing of  proper  facilities  to  enable  a  passen- 
ger to  purchase  a  ticket  is  a  prerequisite  to 
the  right  to  demand  a  train  fare  at  a  higher 
rate  than  the  ticket  fare;  and.  if  such  facil- 
ities are  not  furnished,  a  passenger  who, 
without  fault  on  his  part,  boards  the  train 
without  such  a  ticket,  will,  on  tender  of  the 
ticket  fare,  be  entitled  to  all  the  rights  and 
privileges  that  a  ticket  would  afford  him. 
If  he  is  rightfully  on  the  train  without  a  tick- 
et it  is  his  right  to  complete  his  Journey  by 


payijog  the  ticket  rate  for  his  fare.  Bo  it  has 
been  h^d  that  the  fact  that  the  company 
agrees  to  refund  the  excess  of  train  fare  on 
presentation  of  the  conductor's  receipt  or 
check  at  a  regular  station  does  not  authorize 
the  higher  train  charge,  if  no  reasonable  op- 
portunity is  given  the  passenger  to  purchase 
a  ticket  in  the  first  instance.  It  cannot  be 
Justly  said  that  it  is  reasonable  to  require 
the  passenger  to  pay  more  than  a  regular 
rate  on  the  train,  even  though  a  process  is 
created  by  which  he  may  at  some  future 
time  get  back  the  excess,  unless  the  passen- 
ger has  first  had  an  opportunity  to  purchase 
a  ticket  at  the  station  from  which  he  starts." 
These  principles  are  well  sustained  by  the 
authorities  cited  in  their  support  and  are 
in  themselves  most  Just  and  reasonable. 
They  apply  with  peculiar  force  to  the  facts 
of  this  case. 

The  plaintilTs  right  of  recovery  cannot  be 
made  to  depend  upon  the  conductor's  knowl- 
edge or  ignorance  of  the  fact  that  the  agent 
had  no  tickets  for  sale  to  intended  passen- 
gers. If  he  did  not  know  it  and  refused  to 
accept  and  act  upon  the  plaintiff's  statement 
no  fault  can  be  imputed  to  the  plalndft,  and 
the  defendant  cannot  escape  liability,  as  the 
cause  of  action  rests  upon  the  fact  that  there 
was  no  opportunity  afforded  to  purchase  a 
ticket  and  the  plaintiff  is  not  responsible, 
and  cannot  be  made  to  suffer,  for  the  con- 
ductor's ignorance  of  existing  conditions. 
The  defendant's  station  agent  could  easily 
have  Informed  the  conductor  that  h$s  tick- 
ets had  been  exhausted,  and  actually  prom- 
ised the  plaintiff  to  do  so,  so  that  in  this 
case  there  was  no  excuse  for  a  want  of 
knowledge  of  the  facts.  It  is  sufficient  to 
declare,  in  the  light  of  the  authorities  and 
with  the  plaintiff's  testimony  before  us,  that 
he  was  entitled  to  have  the  case  submitted 
to  the  Jury  under  proper  instructions  from 
the  court  Having  so  decided,  we  need  not 
discuss  the  question  of  damages.  The  sub- 
ject though,  hs^s  recently  been  considered 
by  this  court  in  the  following  cases:  Holmes 
y.  Railroad,  94  N.  C.  318;  Rose  v.  Railroad, 
106  N.  C.  168,  11  S.  B.  526;  Tomlinson  y. 
Railroad,  107  N.  C.  327,  12  S.  B.  138;  Allen 
y.  Railroad,  119  N.  O.  710,  26  8.  B.  787;  Rem- 
ington y.  Klrby,  120  N.  C.  320^  26  S-  B.  917. 
There  was  error  in  the  ruling  of  the  court 
that  the  plaintiff  upon  his  own  showing  was 
not  entitled  to  recover. 

New  trial. 
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WHEELING    MOLD   &   FOUNDRY   CO.   v. 
WHEELING  STEEL  &  IRON  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
May  27,  1905.) 

1.  Salb-Bbbaoh  of  Cowtbact— Liquidated 
Damages. 

Under  the  contract  sued  on,  the  plaintiff  was 
to  manufacture  and  deliver  to  the  defendant  cer- 
tain machinery  at  a  time  and  place  specified,  at  a 
price  specified,  and.  in  case  of  failure  to  complete 
and  deliver  the  machinery  at  such  time  and 
place,  $50  was  to  be  deducted  from  the  contract 
price  for  each  day  required  to  complete  and 
deliver  the  machinery  beyond  the  time  specified. 
Held,  that  the  $50  per  day  to  be  deducted  for 
delay  in  the  completion  and  delivery  of  the  ma- 
chinery is  in  the  nature  of  liquidated  damages, 
and  not  a  penalty. 

fEd.  Note. — For  cases  In  point,  see  toL  15, 
Gent  Dig.  Damages,  $  161.] 

2.  Same— Dei.at>-Exci7SE. 

The  plaintiff  cannot  excuse  dela^  in  the 
completion  and  delivery  of  said  machinery  be- 
yond the  time  specified  in  such  contract,  and 
avoid  the  deduction  of  $50  per  day  from  the 
contract  price  for  such  delay,  by  showing  mere- 
ly that  it  proceeded  In  good  faith  and  with  due 
diligence,  with  the  use  of  all  means  in  its  pow- 
er and  at  Its  command,  to  perform  the  contract. 
8.  Same. 

Under  such  contract  the  plaintiff  was  re- 
qolred  to  furnish  sufficient  means  and  ability  to> 
perform  the  contract  on  its  part,  according  to 
its  terms. 
4.  Appbai.  —  Admission    of   Impbopeb   Eti- 

DEKCE. 

A  verdict  of  a  Jury  will  be  set  aside  for 
the  admission  of  improper  evidence  over  ob- 
jection where  it  is  apparent  that  such  evidence 
was  misleading,  and  prejudicial  to  the  party 
complaining. 
(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Ohio  County. 

Action  by  the  Wheeling  Mold  &  Foundry 
Company  against  the  Wheeling  Steel  &  Iron 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Hubbard  &  Hubbard,  for  plaintiff  in  er- 
ror. Henry  M.  Russell,  for  defendant  In  ^r- 
ror. 

COX,  J.  By  a  contract  In  writing  bearing 
date  the  16th  day  of  September,  1901,  en- 
tered into  by  and  between  the  Wheeling 
Steel  &  Iron  Company,  designated  therein 
as  the  **owner,"  and  the  Wheeling  Mold  & 
Foundry  Company,  designated  therein  as  the 
"contractor,"  the  latter  company  was  to 
manufacture  and  deliver  to  the  former  com- 
pany certain  pipemill  machinery.  The  con- 
tract recited  that  the  contractor  had  full 
knowledge  of  the  owner's  requirements  in 
regard  to  the  machinery,  and  full  knowledge 
that  the  building  of  the  machinery  was  to 
be  begun  forthwith,  and  that  It  was  neces- 
sary that  it  should  be  delivered  at  Benwood, 
W.  Va.,  on  or  before  noon  of  January  14, 
1902.  Among  other  things,  the  contract  pro- 
vided, in  effect,  that  the  contractor  should 
not  further  engage  its  capacity  so  as  to  mili- 
tate against  the  manufacture  and  delivery 
of  the  machinery  at  Benwood,  W.  Va.,  by 
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noon  of  January  14,  1902;  that  neither  par- 
ty should  be  liable  to  the  other  in  damages 
for  delays  due  to  wars,  strilces,  fires,  or  ac- 
cidents beyond  their  control;  that.  In  case 
of  delay  from  any  of  said  causes,  a  certifi- 
cate for  time  lost  should  be  required;  that 
all  drawings  furnished  the  contractor  should 
remain  the  property  of  the  owner,  and  be  re- 
turned to  it  on  completion  of  the  work ;  that 
the  owner  should  furnish  certain  materials, 
including  motors,  to  be  used  in  and  in  con- 
nection with  the  manufactiu*e  of  the  ma- 
chinery to  be  manufactured  and  delivered  by 
the  contractor;  that  all  foundations  should 
be  prepared  by  the  owner;  that,  in  consid- 
eration of  the  faithful  carrying  out  of  said 
contract,  together  with  all  its  various  stipu- 
lations, and  the  delivery  of  the  machinery  at 
Benwood,  W.  Va.,  by  noon  of  January  14, 
1902,  the  owner  should  pay  the  contractor 
$58,526;  that,  if  the  machinery  should  be 
delivered  before  the  date  specified,  $50  per 
day  should  be  added  to  the  contract  price  for 
each  day  of  24  hours  that  the  machinery 
should  be  delivered  before  the  date  specified ; 
that,  id  case  of  delay,  $50  for  each  day  of 
24  hours  required  to  complete  and  deliver 
the  machinery  beyond  the  time  specified 
should  be  deducted  from  the  contract  price; 
that  payment  of  80  per  cent  should  be  made 
on  monthly  estimates  until  such  payments 
aggregated  the  sum  of  $46,820;  that  the  re- 
maining 20  per  cent  should  be,  payable  30 
days  after  the  complete  erection  and  accept- 
ance of  the  machinery.  On  the  15th  day  of 
April,  1903,  this  action  of  assumpsit .  was 
brought  by  the  Wheeling  Mold  &  Foundry 
Company  against  the  Wheeling  Steel  &  Iron 
Company.  $46,825.08,  having  been  paid  or 
credited,  the  plaintiff  claimed  the  residue  of 
the  contract  price,  and  in  addition  the 
amount  of  certain  "extras,"  not  disputed  by 
defendant  A  trial  by  Jury  was  had,  result- 
ing in  a  verdict  for  plaintiff  for  $12,298.93; 
being  the  residue  of  the  contract  price,  with- 
out interest  and  the  amount  of  the  extras 
not  disputed.  Defendant  moved  to  set  aside 
the  verdict,  which  motion  was  overruled, 
and  judgment  was  entered  on  the  verdict 
and  defendant  excepted,  and  was  afterwards 
allowed  a  writ  of  error  to  the  judgment 

The  assignments  of  error  by  defendant  are 
numerous.  They  may,  however,  be  grouped 
under  four  heads:  First,  the  rejection  of 
defendant's  notice  of  recoupment;  second, 
the  admission  and  rejection  of  evidence; 
third,  the  giving  and  refusing  of  instructions 
to  the  jury;  fourth,  the  sufficiency  of  the 
evidence  to  support  the  verdict. 

1.  The  rejection  of  defendant's  notice  of 
recoupment 

The  notice  of  recoupment  proceeded  on  the 
theory  that  defendant  might  recoup  damages 
for  delay  in  excess  of  the  $50  per  day  pro- 
vided by  the  contract  At  the  instance  of 
defendant  and  without  objection,  the  court 
instructed  the  jury,  in  effect,  that  the  con- 
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tract  did  not  impose  a  penalty  or  forfeiture. 
The  $50  per  day  for  delay,  to  be  deducted 
from  the  contract  price,  was  in  the  nature  of 
liquidated  damages,  and  by  the  amount 
thereof,  fixed  by  the  contract,  the  defendant 
was  bound  In  an  action  at  law  to  recover 
from  it  the  contract  price.  Welch  v.  Mc- 
Donald, 85  Va.  500,  8  S.  E.  711.  See  19 
Am.  &  Eng.  Enc.  Law,  422,  412,  413 ;  Pettis 
V.  Bloomer,  21  How.  Praa  817;  Texas,  etc, 
By.  Co.  V.  Rust  (C.  C.)  19  Fed.  239;  Kunkel 
V.  Wherry,  189  Pa.  198,  42  Atl.  112,  69  Am. 
St.  Rep.  802 ;  Button  Fastening  Co.  v.  Breed, 
163  Mass.  10,  39  N.  E.  346;  McPhee  v.  Wil- 
son, 25  U.  C.  Q.  B.  169;  Smith  v.  Smith,  4 
Wend.  468;  Malone  v.  Philadelphia*  147  Pa. 
41(>,  23  Atl.  628;  Streeper  v.  William,  48  Pa. 
450;  Sedgwick  on  Damages  (8th  Ed.)  K  ^3, 
419;  Crane  v.  Peer,  43  N.  J.  Eq.  553,  4  Atl. 
72;  13  Cyc.  98.  Defendant  was  not  preju- 
diced by  the  rejection  of  its  notice  of  recoup- 
ment. 

2.  The  admission  and  rejection  of  evi- 
dence. 

Defendant  complains  of  certain  general 
evidence  admitted  over  its  objection.  This 
evidence  was  principally  adduced  from  wit- 
ness Blue,  president  of  plaintiff  company, 
and  witness  Long,  plaintiff's  engineer.  This 
evidence  was  to  the  effect  that  plaintiff  was 
diligent  generally  in  the  performance  of  its 
contract  The  evidence  consisted  of  many 
expressions  by  the  witnesses  for  the  plaintiff, 
such  as  the'  following :  "We  made  as  many 
castings  as  we  could,  and  did  as  much  ma- 
chine work  on  them  as  we  could.  We  did 
as  much,  I  believe,  as  anybody  could."  "We 
went  ahead  with  the  work  Just  as  hard  as 
we  could."  "We  performed  the  contract  to 
the  best  of  our  ability  In  regard  to  the  way 
material  came  to  us."  "Why,  it  did  every- 
thing in  its  power  to  carry  out  the  contract ; 
that  is.  In  my  opinion."  "We  completed  the 
machine  work  with  all  possible  speed." 
"We  attempted  to  push  the  work  as  best  pos- 
sible." "No,  sir;  the  company  did  every- 
thing In  their  power  to  expedite  matters" — 
and  the  like.  These  conclusions  or  opinions 
were  allowed  to  go  to  the  Jury.  We  will 
consider  this  general  evidence  in  the  light  of 
Instruction  No.  3  given  at  the  instance  of 
the  plaintiff,  which  is  as  follows:  "If  the 
jury  find  from  the  evidence  that,  after  the 
making  of  the  written  agreement  which  has 
been  introduced  in  evidence,  the  plans  men- 
tioned in  the  said  agreement  were  changed, 
with  the  consent  of  both  the  plaintiff  and  the 
defendant;  and  if  they  further  find  that 
these  changes  made  it  impracticable  for  the 
work  provided  for  in  the  said  agreement  to 
be  completed  within  the  time  specified  in  the 
said  agreement;  and  if  they  further  find 
from  the  evidence  that  the  plaintiff,  the 
Wheeling  Mold  &  Foundry  Company,  pro- 
ceeded in  good  faith  and  with  due  diligence, 
and  with  the  use  of  all  means  in  its  power 
and  at  ita  command*  to  proceed  with  and 


complete  the  work  provided  for  in  said 
agreement,  and  that  any  delays  which  may 
have  taken  place  In  the  completion  of  the 
said  work  were  not  due  to  any  n^lect  or 
default  upon  the  part  of  the  plaintiff — ^then 
the  plaintiff  is  entitled  to  recover  in  this  ac- 
tion the  amount  remaining  due  and  unpaid 
of  the  contract  price  provided  for  in  the  said 
agreement,  without  any  deduction  therefrom 
by  reason  or  on  account  of  such  delay  In  the 
completion  of  the  said  work."  The  clause 
of  the  instruction  to  which  we  direct  special 
attention  is  substantially  that  if  the  plain- 
tiff proceeded,  in  good  faith  and  with  due 
diligence,  with  the  use  of  all  means  in  its 
power  and  at  its  command,  to  complete  the 
work  provided  for  by  the  contract,  the  plain- 
tiff was  not  liable  for  the  delays  occurring, 
but  was  entitled  to  the  contract  price,  with- 
out deduction.  The  contract  in  question  re- 
quired plaintiff  to  deliver  the  machinery  at 
or  before  noon  on  January  14,  1902 — about 
four  months  from  the  date  of  the  contract. 
The  machinery  was  not  delivered  until  about 
the  23d  day  of  September,  1902 — more  than 
a  year  from  the  date  of  the  contract.  The 
agreement  to  deliver  was  on  the  part  of  the 
plaintiff.  It  was  incumbent  on  it  to  show 
that  it  was  excusable  for  the  delay,  and  the 
court  below,  in  effect,  properly  so  instructed 
the  jury  by  instructions  Nos.  2  and  3  given 
at  the  instance  of  the  defendant.  The  evi- 
dence tending  to  show  good  faith  and  dili- 
gence on  the  part  of  the  plaintiff,  or  the  con- 
clusions or  opinions  of  the  witnesses  that 
plaintiff  acted  diligently  or  in  good  faith, 
with  the  means  at  its  command,  in  the  per- 
formance of  the  contract,  and  instruction 
No.  3  given  at  the  instance  of  the  plaintiff, 
were,  we  think,  erroneous  and  misleading. 
We  do  not  think  the  instruction  was  cured 
by  the  clause  therein  "that  any  delays  which 
may  have  taken  place  In  the  completion  of 
the  said  work  were  not  due  to  any  neglect 
or,  default  upon  the  part  of  the  plaintiff." 
The  question  to  be  determined  was  whether 
or  not  the  plaintiff  was  excusable  for  the  de- 
lay. It  was  not  excusable  because  it  acted 
in  good  faith  and  with  diligence,  merely. 
The  requirement  from  the  plaintiff  was  not 
that  it  would  act  in  good  faith  and  with  dili- 
gence, only,  in  performing  the  contract,  but 
that  it  would  absolutely  complete  and  de- 
liver the  machinery  at  the  time  and  place 
specified  in  the  contract  The  contract  re- 
quired the  plaintiff  to  furnish  the  means 
and  ability  to  perform.  Plaintiff  may  have 
acted  in  good  faith  and  with  diligence  with 
all  the  means  in  its  power,  and  yet  have 
lacked  sufficient  means  or  ability  to  perform 
the  contract.  The  plaintiff  was  responsible 
for  both  means  and  ability  to  perform,  and 
it  was  as  much  liable  for  delay  occasioned 
by  lack  of  them  as  it  would  have  been  for 
willful  failure  to  perform.  Jones  v.  Ander- 
son, 82  Ala.  802,  2  South.  911.  See,  also, 
Lewis  ▼.  Atlas  Mutual  LLCs  Ins.  Ck^  61  Ma 
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534;  Ck)chran  v.  Ry.  Co.,  131  Mo.  607,  33  S. 
W.  6;  Shouse  v.  Neiswaanger,  18  Mo.  App. 
236;  Dermott  v.  Jones,  2  W^all.  1,  17  L.  Ed. 
762;  U.  S.  V.  Gleason,  175  U.  S.  602,  20 
Sup.  Ot  228,  44  L.  Ed.  284;  Cutter  v. 
Powell,  2  Smith's  Leading  Cases,  1,  and 
note;  Story  on  Contracts,  §§  588,  1334;  The 
Harrlman,  9  Wall.  172,  19  L.  Ed.  629,  and 
cases  there  discnssed ;  Lawson  on  Contracts, 
S  422 ;  Parsons  on  Contracts,  $  672,  and  note 
1.  The  evidence  complained  of,  and  instruc- 
tion No.  3  given  at  the  instance  of  the  plain- 
tiff, tended  to  make  plaintitf  excusable  for 
delay,  provided  it  acted  in  good  faith  and 
with  due  diligence,  with  the  means  at  its 
command.  This  was  prejudicial  to  the  de- 
fendant This  evidence  should  have  been 
excluded,  and  instruction  No.  3  given  at  the 
instance  of  the  plaintiff  should  have  been 
refused.  It  was  proper  for  the  plaintiff  to 
prove  that  it  was  prevented  from  perform- 
ing the  contract,  or  that  it  was  hindered  or 
delayed  in  its  performance,  by  the  act  of  the 
defendant  It  was  proper  for  the  plaintiff  to 
prove  any  fact  or  facts  which  would,  in  law, 
excuse  it  for  delay,  but  not  facts,  conclusions, 
or  opinions  which  would  not  excuse  it  for  delay. 

Defendant  complains  of  the  admission  of 
eridence  tending  to  show  that  the  machines 
contemplated  by  the  contract  were  completed 
on  September  18,  1902.  It  was  proper  to 
show  this  fact,  as  a  step  in  the  performance 
of  the  contract 

Defendant  complains  of  the  rejection  of 
certain  evidence  which  it  claims  tended  to 
show  the  insufficiency  of  plaintiffs  plant  to 
perform  the  work  contemplated  by  the  con- 
tract This  evidence  was  sought  to  be  ad- 
duced from  witness  Julian  Kennedy,  who 
was  the  engineer  named  in  the  contract,  and 
who  made  the  plans  for  defendant  for  said 
machinery.  This  witness,  from  his  testi- 
mony, is  probably  an  expert  upon  the  ques- 
tion of  plants  engaged  in  the  manufacture 
of  machinery  such  as  was  contemplated  by 
this  contract  He  was  not  asked  as  to  his 
knowledge  of  this  particular  plant,  nor  did 
he  testify  as  to  his  knowledge  thereof,  if  he 
had  any.  He  was  simply  asked  to  state  the 
custom  of  well-recognized  and  well-organized 
plants  generally  as  to  certain  matters.  We 
think  this  evidence  was  clearly  inadmissible 
and  was  properly  excluded. 

Defendant  complains  of  the  rejection  of 
certain  evidence  tending  to  show  that  thc^ 
plans  and  drawings  were  not  returned  by 
plaintiff  to  defendant  as  provided  by  the 
contract  Evidence  tending  to  show  that  the 
plans  and  drawing  were  not  returned  was 
admitted.  Its  materiality  will  hereafter  be 
adverted  to  in  connection  with  one  of  the 
instructions  asked  for  by  defendant 

Defendant  complains  of  the  rejection  of 
%rtain  papers  and  documents  comprising 
the  contracts  and  orders  for  work,  other 
than  the  contract  sued  on,  wliich  might 
have  engai;ed  plaintilTs  plant  during  the  pe- 


riod from  the  date  of  the  contract  sued  on  to 
the  date  of  the  completion  and  delivery  of 
the  machinery  contemplated  thereby,  of- 
fered for  the  sole  purpose  of  showing  that 
such  other  contracts  or  orders  contained  no 
provision  by  which  the  price  of  the  work  con- 
templated thereby  would  be  affected  by  cue 
time  of  delivery,  and  no  provision  against 
taking  work  that  would  interfere  with  the 
carrying  out  of  those  contracts  or  orders. 
In  our  view,  it  was  wholly  immaterial  in 
this  case  whether  such  contracts  or  orders 
contained  such  provisions  or  not  The  re- 
quirement on  the  part  of  the  plaintiff  to  de- 
liver was  not  dependent  upon  its  contractual 
duties  to  others.  These  papers  and  docu- 
ments, being  offered  only  for  the  purpose 
mentioned,  were  properly  rejected. 

3.  The  giving  and  refusing  of  instructions 
to  the  Jury. 

Three  instructions '  were  given  at  the  in- 
stance of  the  plaintiff,  six  at  the  instance  of 
the  defendant,  and  eleven  asked  for  by  de- 
fendant were  refused.  Instructions  Nos.  1 
and  2  given  at  the  Instance  of  the  plaintiff, 
in  our  Judgment  correctly  propounded  the 
law.  Instruction  No.  3  given  at  the  in- 
stance of  the  plaintiff,  and  heretofore  refer- 
red to,  was  erroneous.  The  chief  subject- 
matter  of  instructions  Nos.  7, 10,  and  11  asked 
for  by  defendant  and  refused,  was  substan- 
tially Included,  and  the  law  correctly  pro- 
pounded thereon,  in  instruction  No.  4  given 
at  the  instance  of  the  defendant  Instruc- 
tion No.  8  asked  for  by  defendant  and  re- 
fused was  without  evidence  upon  which  to 
predicate  it  so  far  as  we  can  see  from  the 
record.  It  is  not  claimed  that  any  delay  was 
due  to  accident  beyond  the  control  of  the 
plaintiff,  and  for  which  a  certificate  was 
required  under  the  contract  Instruction  No, 
9  asked  for  by  defendant  and  refused  was 
to  the  effect  that  defendant  was  not  charge- 
able with  delay  caused  by  the  correction  of 
errors  in  the  machinery  which  might  have 
been  discovered  in  time  to  avoid  delay  if 
the  plaintiff  had  made  reasonably  careful 
examinations  of  the  plans  and  manufac- 
tured parts  of  the  machines.  This  instruc- 
tion appears  to  be  proper,  and  should  have 
been  given.  Instructions  Nos.  12  and  13  ask- 
ed for  by  defendant  and  refused  were  to  the 
effect  that  defendant  was  not  cliargeable 
with  any  delay  in  the  delivery  of  motors  un- 
der the  contract  unless  plaintiff  needed  such 
motors  before  they  were  delivered,  and  was 
unable  to  occupy  the  interval  with  other 
parts  of  the  work.  These  instructions  seem 
to  us  to  be  correct,  and  one  or  both  of  them 
should  have  been  given.  Instructions  Nos.  14 
and  15  asked  for  by  the  defendant  and  re- 
fused were  properly  refused,  as  they  would 
have  tended,  at  least  In  part,  to  place  upon 
plaintiff  a  duty  not  required  of  It,  but  re- 
quired of  defendant  by  the  contract  In- 
structions Nos.  16  and  17  would,  in  effect 
If  given,  have  instructed  the  Jury  that  the 
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sidered  hereafter  with  the  eleventh  assign- 
ment 

Sixth.  This  assignment  Is,  In  effect,  that 
the  allegata  and  probata  did  not  agree. 
The  gravamen  of  the  charge  in  the  declara- 
tion was  that  the  defendant  committed  an 
assault  and  battery  upon  the  person  of  the 
plaintiff.  It  is  claimed  that  there  is  a  mis- 
statement in  the  declaration  of  the  purpose 
for  which  plaintiff  was  in  the  store  of  de- 
fendant at  the  time  of  the  assault,  when 
viewed  in  the  light  of  the  evidence,  and 
that  this  constituted  a  variance.  The  pur- 
pose for  which  plaintiff  was  in  defendant's 
store  is  not  material  to  the  charge  in  the 
declaration.  The  averment  of  purpose  might 
be  stricken  therefrom  and  the  declaration 
remain  sufficient  We  have  carefully  exam- 
ined the  case  of  Wilkinson  v.  Pensac<Ha  & 
Atlantic  R.  R.  Co.,  35  Fla.  82.  17  South.  71, 
relied  upon  by  defendant,  but  we  cannot 
concede  that  it  goes  to  the  extent  claimed 
for  it  by  defendant  We  conceive  the  rule 
to  be  as  laid  down  by  Chitty*s  PI.:  If  'the 
matter  unnecessarily  stated  be  wholly  foreign 
and  irrelevant  to  the  cause,  so  that  no  al- 
legation whatever  on  the  subject  was  neces- 
sary, it  will  be  rejected  as  surplusage,  and 
it  need  not  be  proved;  nor  will  It  vitiate, 
even  on  a  special  demurrer,  It  being  a  maxim 
that  utile  per  Inutile  non  vitiatur.  As  ob- 
served by  Lord  Mansfield,  'The  distinction  Is 
between  that  which  may  be  rejected  as  sur- 
plusage, which  might  be  struck  out  on  mo- 
tion, and  what  cannot'  Where  the  declara- 
tion contains  Impertinent  matter,  foreign  to 
the  cause,  and  which  the  master  on  a  refer- 
ence to  him  would  strike  out  (Irrelevant  cov- 
enants, for  Instance),  that  vtIII  be  rejected 
by  the  court,  and  need  not  be  proved.  But 
If  the  very  ground  of  the  action  be  mis- 
stated, that  will  be  fatal,  for  then  the  case 
declared  on  Is  different  from  that  which  Is 
proved,  and  the  plaintiff  must  recover  secun- 
dum allegata  et  probata."  1  Chitty,  PI.  aith 
Am.  Ed.)  229.  "Mr.  J.  Holroyd  said:  'If  the 
plaintiff  state,  as  a  cause  of  action,  more  than 
1b  necessary  for  the  gist  of  the  action,  the 
Jury  may  find  so  much  proved  and  so  much 
not  proved,  and  the  court  would  be  bound 
to  pronounce  judgment  for  the  plaintiff  upon 
that  verdict,  provided  that  the  facts  proved 
constituted  a  good  cause  of  action.'"  Id. 
229.  The  matter  complained  of  here  Is  no 
part  of  the  ground  of  action,  and  need  not  be 
proved  as  laid.  Consequently,  no  material 
variance  occurred. 

"Seventh,  because  It  is  shown  in  the  evi- 
dence that,  at  the  time  of  the  Institution  of 
this  suit,  the  plaintiff  was  an  unmarried  fe- 
male Infant;  that  during  the  pendency  of 
the  suit  she  became  an  infant  under  cover- 
ture, and  was,  at  the  time  of  the  trial,  a  mar- 
ried woman  of  full  age;  and  the  cause 
should  therefore  have  abated  or  have  been 
revived  In  the  name  of  her  husband."  At 
common  law  the  wife  and  husband  must  join 
In  a  suit  for  damages  for  an  Injury  to  the 


person  of  the  wife,  the  husband  b^ng  a  neo 
essary  party.  Failure  to  join  Mm  In  the  ac- 
tion seems  to  have  been  cause  for  abate- 
ment; but  the  rule  is  wholly  changed  In  our 
practice  and  under  our  statute.  The  hus- 
band is  no  longer  a  necessary  party;  In  fact, 
his  existence  or  nonexistence  is  immaterial 
to  the  maintenance  of  the  action.  If  he  ex- 
ists, failure  to  join  him  is  no  cause  for  abate- 
ment Normile  v.  Wheeling  Traction  Com- 
pany (decided  by  this  court)  49  S.  E.  1030. 

The  eighth  assignment  will  hereafter  be 
considered  with  the  fifth  and  eleventh  as- 
signments. 

Ninth,  that  It  was  error  to  permit  witness- 
es ^fargaret  and  A.  C.  Stevens  to  testify  as 
to  complaints  made  by  plaintiff  as  to  her 
physical  condition  subsequent  to  the  alleged 
assault  and  as  to  noncomplaint  prior  there- 
to. These  witnesses  were  the  parents  of  the 
plaintiff,  and  were  allowed  to  testify  as  to 
complaints  by  plaintiff  after  the  injury,  as 
exhibiting  the  natural  symptoms  and  effects 
of  the  Injury,  and  to  the  fact  that  she  did 
not  complain  before  the  injury.  The  weight 
of  authority  seems  to  sustain  the  admissi- 
bility of  this  evidence  In  dvll  cases,  within 
certain  limitations.  'The  representations  of 
a  sick  person  of  the  nature,  symptoms,  and 
effects  of  the  malady  under  which  he  Is  la- 
boring at  the  time  are  received  as  original 
evidence."  1  Greenleaf,  Bv.  S  162b.  In  the 
case  of  Kuney  v.  Dutcher,  56  Mich.  308,  22 
N.  W.  866,  It  was  held  that,  on  the  trial  of 
an  action  for  assault  and  battery  committed 
three  years  before,  members  of  plaintiff's 
family  may  give  an  account  of  his  physical 
condition  before  the  assault,  of  his  sufferings 
then  and  since,  and  of  his  continued  Infirmi- 
ties without  apparent  Improvement  "Com- 
plaints and  representations  indicative  of  pres- 
ent pain,  whether  made  before  or  after  the 
suit,  but  as  exhibiting  the  natural  symptoms 
and  effects  of  the  injury,  and  whether  made 
to  a  medical  expert  or  other  person,  are  ad- 
missible." Towle  V.  Blake,  48  N.  H.  92. 
"It  has  frequently  been  held  that  exclama- 
tions of  bodily  or  mental  pain,  and  con- 
temporaneous statements  as  to  where  the 
pain  is,  are  admissible  In  evidence  of  the  ex- 
istence and  locality  of  the  pain.  The  dec- 
larations must  be  concerning  the  present  con- 
dition, and  the  evidence  must  generally  re- 
late to  such  complaints  and  expressions  as 
usually  and  natmrally  furnish  testimony  of 
the  present  existing  physical  condition."  El- 
liott on  Bv.  §8  523,  524.  See,  also,  Wlgmore 
on  Ev.  $  1718.  "While  a  witness  not  an  ex- 
pert can  testify  only  to  such  exclamations 
and  complaints  as  Indicate  present  existing 
pain  and  suffering,  a  physician  may  testify 
to  the  statement  or  narrative  given  by  his 
patient  in  relation  to  his  condition,  symp- 
toms, sensations,  and  feeling,  both  past  and 
present  In  both  cases  (physician  and  ordi- 
nary witness)  these  declarations  are  admit- 
ted from  necessity,  because  In  this  way  only 
can  the  bodily  condition  of  the  party    >   •    • 
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be  aac^talned.'*    Roosa  y.   I;and   Ck>.,   132 
IIsflS.439. 

Tenth,  that  it  was  error  to  refuse  to  per- 
mit the  defendant  to  show  that  plaintiff  had 
defendant  arrested  and  taken  before  a  jus- 
tice on  a  charge  of  assault  and  battery  grow- 
ing out  of  this  alleged  assault,  and  that  de- 
fendant was  acquitted  of  the  charge,  etc.,  on 
the  ground  that  these  facts  were  part  of  the 
res  gestae;  and  that  the  court  refused  to  per- 
mit the  witness  Lulu  Fielder  to  answer  the 
question,  "Were  you  a  witness  on  that  trial  ?" 
After  the  alleged  assault,  it  is  claimed  that 
plaintiff  went  before  a  Justice  and  had  de- 
fendant arrested  for  assault  and  battery,  on 
which  charge  defendant  was  afterwards 
tried  and  acquitted.  This  record  of  acquittal 
defendant  desired  to  introduce  as  part  of  the 
res  gestae.  We  do  not  think  that  this  subse- 
quent trial  and  acquittal  can  be  considered 
as  a  part  of  the  res  gestae.  It  was  not  a 
part  of  the  assault  and  battery,  a  part  of  the 
principal  thing  done,  a  part  of  the  subject- 
matter.  On  this  subject,  see  Little  v.  Com- 
monwealth, 25  Grat  921;  People  v.  Vernon, 
35  CaJ.  49,  95  Am.  Dec.  49;  Ry.  Co.  v.  Buck, 
116  Ind.  566.  19  N.  B.  453,  2  L.  R,  A.  520, 
9  Am.  St  Rep.  883;  V.  &  M.  R.  R.  y.  O'Brien. 
119  U.  S.  99,  7  Sop.  Ct  172,  30  L.  Ed.  299;  3 
Cyc.  1098;  1  Greenleaf  on  Ev.  §§  108-110; 
State  V,  Abbott.  8  W.  Va.  753;  Beckwlth  v. 
Mollohan,  2  W.  Va.  477;  Oorder  v.  Talbott, 
14  W.  Va.  277;  24  Am.  &  Eng.  Bnc.  Law, 
681-683.  It  was  not  error  to  refuse  to  per- 
mit witness  Lulu  Fielder  to  answer  whether 
or  not  she  had  been  a  witness  on  the  trial 
before  the  justice.  This  fact,  standing  alone, 
was  wholly  immaterial.  If  the  defendant 
desired  to  lay  the  basis  for  contradiction  or 
impeachment  of  the  witnesses  on  the  ground 
tliat  she  had  testified  differently  on  the  trial 
before  the  justice,  then  he  should  have  so 
stated  to  the  court;  but  he  did  not  He  only 
asked  to  prove  the  single  isolated  fact  that 
sbe  had  been  a  witness  in  that  trial,  and  its 
refusal  was  proper. 

We  will  now  consider  together  the  fifth, 
eighth,  and  eleventh  assignments  of  error: 
Fifth,  that  the  verdict  is  contrary  to  the  evi- 
dence. Eighth,  that  the  evidence  shows 
clearly  that  the  defendant  merely  took  such 
steps  as  were  necessary  to  the  recaption  of 
the  property,  of  the  possession  of  which  he 
had  been  frandulehtly  and  illegally  deprived 
by  the  plaintiff;  and  that  in  so  doing  he  used 
no  greater  force  than  was  reasonably  neces- 
sary for  the  purpose.  Eleventh,  that  the  ver- 
dict is  excessive.  We  cannot  say  that  the 
eTidence  showed  that  defendant  used  no  more 
force  than  was  necessary  to  repossess  him- 
self of  the  property  in  question.  '  We  cannot 
say  that  there  was  no  evidence  sustaining  the 
plaintiCTs  case.  As  we  have  said.  It  was 
only  a  question  as  to  what  witnesses  and  to 
what  testimony  the  jury  should  give  cre- 
dence. It  is  the  almost  exclusive  province  of 
the  jury  to  determine  the  credibility  and 
Weight   of    the    testimony.     The    damages 


awarded  were  $1,000.  It  may  be  difficult  to 
see,  from  reading  the  record,  how  the  jinry 
arrived  at  the  conclusion  that  plaintiff  was 
entitled  to  $1,000  damages  under  the  evidence 
and  circumstances  presented.  But  in  obedi- 
ence to  plain  law,  we  feel  compelled  to  sus- 
tain the  finding.  Both  plaintiff  and  defend- 
ant were  before  the  jury,  and  testified  as 
witnesses.  The  jury  had  the  opportunity  of 
seeing  their  demeanor  in  court  and  upon  the 
witness  stand,  and  was  better  able  to  deter- 
mine the  questions  of  intent,  motive,  malice, 
wantonness,  and  willfulness,  so  material  up- 
on the  question  of  the  quantum  of  damages, 
than  those  who  had  no  such  opportunities. 
If  we  are  correct  In  what  we  have  said  in 
relation  to  instruction  No.  2,  given  for  plain- 
tiff, we  cannot  disturb  the  verdict  on  the 
ground  that  it  is  excessive.  The  principle 
of  law  applicable  is  clearly  stated  by  Mr. 
Minor  (4  Minor,  Inst  930):  •'The  estimation 
of  damages  is  peculiarly  within  the  province 
of  the  jury,  they  being  considered  especially 
competent  to  determine  such  matters,  and 
therefore  it  is  particularly  incumbent  upon 
the  court  to  forbear  any  encroachment  upon 
the  function  of  the  jiury  in  this  particular, 
save  in  the  strongest  cases  of  prejudice.  No 
mere  difference  of  opinion  on  the  part  of  the 
court,  however  decided,  justifies  an  interfer- 
ence with  the  verdict  for  this  cause;  but  the 
amount  must  be  so  out  of  the  way  as  to 
evince  passion,  prejudice,  partiality,  or  cor- 
ruption in  the  jury."  This  principle  has  been 
restated  or  repeated  in  whole  or  in  part  in 
all  our  decisions  on  this  subject 

Finding  no  reversible  error  in  this  record, 
we  affirm  the  judgment  of  the  circuit  court 
of  Kanawha  county  entered  in  this  action 
on  the  2d  day  of  November,  1903L 


(68  W.  Va.  70) 
HOLLEY'S  EX'R  v.  CURRY  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
May  27,  1905.) 

1.  Eqihtablb    Mortgage  —  What    Consti- 
tutes. 

A  writing  which  is  In  all  respects  sufficient 
as  a  deed  of  trust  securing  a  debt,  except  that 
it  is  not  under  the  seal  of  the  party  purporting 
to  be  the  grantor  therein.  Is  held  to  be  an  equi- 
table mortage. 

[Ed.  Note. — For  cases  In  point,  see  vol.  85. 
Cent  Dig.  Mortgages,  §§  57,  58.] 

2.  Same— Descbiption  of  Peopebtt. 

It  is  essential  to  the  validity  of  a  grant 
that  the  thing  granted  should  be  so  described 
as  to  be  capable  of  being  distinguished  from 
other  things  of  the  same  kind.  But  it  is  not 
necessary  that  the  grant  itself  should  contain 
such  a  description  as,  without  the  aid  of  ex- 
trinsic testimony,  to  ascertain  precisely  what  is 
conveyed.  Blake  et  al.  v.  Doherty  et  al.,  5 
Wheat  359,  5  L.  Ed.  109. 

3.  Same— SumciENOY. 

A  writing  constituting  an  equitable  mort- 
gage describes  the  real  estate  sought  to  be 
charged  thereby  as  follows :  "Seventy-two  acres 
of  land  situate  near  Hamlin,  the  same  bought 
of  the  L«and  Company.  Also  twelve  and  one- 
half  acres  of  land  also  situate  near  Hamlin  & 
the   same   conveyed   to  said  B.    F.   Curry   by 
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James  T.  Ganoll.  Jr.  Also  8  acres  sitnate 
Dear  Hamlin  and  known  as  the  old  church  lot 
Also  my  store  house  and  lot  and  livery  stable 
and  lot  in  Hamlin."  Such  writing  is  not  void 
on  its  face  for  uncertainty  in  the  description  of 
the  real  estate  sought  to  be  charged  thereby. 

4.  Limitations— New  Pbomise. 

The  following  claose  contained  in  a  writ- 
ing, **to  secure  to  D.  S.  Holley,  as  executor 
of  the  last  will  and  testament  of  James  A. 
Holley,  dcc'd,  the  payment  of  whatever  amount 
said  B.  F.  Curry  may  owe  him  as  such  executor 
on  a  settlement,*'  is  not  sufficient  to  constitute 
a  new  promise,  removing  the  bar  of  the  statute 
of  limitations. 

5.  Same— CoNSTBUcnoN. 

Such  clause  contained  in  a  writing,  con- 
stituting an  equitable  mortgage,  made  by  a  par- 
tv,  is  a  sufficient  description  of  a  debt  to  secure 
the  amount  such  party  may  owe  on  a  settle- 
ment to  be  made,  in  which  settlement  there 
can  be  included  against  him  only  those  items 
not  barred  by  the  statute  of  limitations  at  the 
time  of  the  making  and  delivery  of  such  writ- 
ing. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Lincoln  County. 

Bill  by  B.  W.  HoUey's  executor  against  B. 
F.  Curry  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.    Reversed. 

C.  W.  Campbell,  Geo.  R.  HefDey,  C.  B. 
Bums,  and  J.  B.  Chilton,  for  appellant.  D. 
B.  Wilkinson,  for  appellees. 

COX,  J.  This  is  an  appeal  from  a  decree 
of  the  circuit  court  of  Lincoln  county  In  a 
suit  in  chancery  brought  on  the  0th  day  of 
August,  1883,  by  B.  W.  Holley,  surviving  ex- 
ecutor of  James  A.  Holley,  deceased,  against 
B.  F.  Curry  and  others,  to  enforce  the  lien  of' 
a  writing  purporting  to  be  a  deed  of  trust 
bearing  date  the  2d  day  of  September,  1882, 
executed  and  acknowledged  by  B.  F.  Curry 
to  J.  B.  Chilton,  trustee,  against  certain  real 
estate  which  plaintiff  claimed  was  charged  by 
said  writing  for  the  purpose  of  securing  a 
debt  to  plaintiff  as  executor.  Such  proceed- 
ings were  had  that,  upon  final  hearing,  plain- 
tiff's bill  was  dismissed,  and  of  this  plaintiff 
complains. 

Numerous  defenses  were  Interposed  by  the 
defendants  by  demurrers,  answers,  and  oth- 
erwise. It  is  claimed  by  the  defense  that  the 
writing  aforesaid  is  a  mere  nullity,  and  that 
it  cannot  be  enforced  as  a  lien,  for  the  fol- 
lowing reasons:  First,  because  it  was  not 
under  seal;  second,  because  of  uncertainty  in 
the  description  of  the  real  estate  sought  to  be 
charged  thereby;  third,  because  of  uncertain- 
ty in  the  description  of  the  debt  sought  to  be 
secured  thereby  to  James  A.  Holley's  execu- 
tor. 

The  writing  purports  to  be  a  deed  of  trust 
It  was  executed,  acknowledged,  and  recorded 
as  such,  but  no  seal  or  scroll  was  affixed  to 
the  signature  of  B.  F.  Curry  thereto.  It  is 
not  a  deed.  Atkinson  v.  Miller,  34  W.  Va. 
115.  11  S.  B.  1007,  9  L.  R.  A.  544;  Dickinson 
v.  Railroad,  7  W.  Va.  390.  Although  not  a 
deed,  if  otherwise  free  from  objection,  It  is, 
in  substance,  a  contract  for  a  lien,  and,  as 
such,  an  equitable  mortgage.     Atkinson  t. 


Bfiller,  sapra;  Wayt  t.  Oarwithen,  21  W.  Va. 
616;  Knott  t.  Mf^.  Co.,  80  W.  Va.  790,  5  S.  E. 
26a 

In  determining  matters  of  description  of 
the  real  estate  sought  to  be  charged  and  of 
the  debt  sought  to  be  secured  by  said  writing, 
the  same  principles  apply  which  would  apply 
if  the  writing  were  a  deed  instead  of  an  equi- 
table mortgage.  The  writing  in  question  de- 
scribes the  real  estate  sought  to  be  chargc<l 
as  follows:  "Seventy-two  acres  of  land  situ- 
ate near  Hamlin,  the  same  bought  of  the 
Land  Company.  Also  twelve  and  one-half 
acres  of  land  also  situate  near  Hamlin  &  the 
same  conveyed  to  said  B.  F.  Curry  by  James 
T.  Carroll,  Jr.  Also  d  acres  situate  near 
Hamlin  and  known  as  the  old  church  lot  Al- 
so my  store  house  and  lot  and  livery  stable 
and  lot  in  Hamlin."  There  are  many  deci- 
sions by  this  court  on  the  subject  of  descrip- 
tion of  real  estate  in  deeds  and  other  writ- 
ings. Among  them  are  Warren  v.  Syme,  7  W. 
Va.  474;  Thorn  v.  Phares,  35  W.  Va.  771,  14 
S.  B.  399;  Shnpkins  ▼.  White,  43  W.  Va.  125, 
27  S.  B.  361;  Mathews  v.  Jarrett.  20  W.  Va. 
415;  Westfall  V.  Cottrllls,  24  W.  Va.  763.  The 
decisions  of  other  states  on  the  question  of 
description  are  almost  inniunerable,  and  not 
always  consistent  It  may  be  laid  down  gen- 
erally that  great  liberality  Is  allowed  In  the 
matter  of  description.  In  description,  that  Is 
certain  which  can  be  made  certain.  A  deed 
will  not  be  declared  void  for  uncertainty  if 
it  is  possible^  by  any  reasonable  rules  of  con- 
struction, to  ascertain  from  the  description, 
aided  by  extrinsic  evidence,  what  property  It 
is  intended  to  convey.  The  office  of  descrip- 
tion in  a  deed  or  other  writing  is  not  to  iden- 
tify the  land,  but  to  furnish  means  of  identi- 
fication. Simpkins  v.  White,  supra;  Blake  y. 
Doherty,  5  Wheat  (U.  S.)  359,  5  L.  Ed.  109; 
Cox  V.  Hart,  145  U.  S.  376, 12  Sup.  Ct  962,  36 
L.  Ed.  741;  2  Devlin  on  Deeds  (2d  Ed.)  $  1012. 
note  1;  Jones,  Real  Prop.  8  323;  Brewster  on 
Conveyancing,  8  75.  In  the  case  of  Blake  v. 
Doherty,  supra  (the  opinion  being  delivered 
by  Chief  Justice  Marshall),  it  is  held:  ''It  is 
essential  to  the  validity  of  a  grant  that  the 
thing  granted  should  be  so  described  as  to  be 
capable  of  being  distinguished  from  other 
things  of  the  same  kind.  But  it  is  not  neces- 
sary that  the  grant  itself  should  contain  such 
a  description  as,  without  the  aid  of  extrinsic 
testimony,  to  ascertain  precisely  what  is  con- 
veyed." Usually  general  descriptions,  such  as 
"all  the  estate  both  real  and  personal  of  the 
grantor,"  "all  my  land"  in  a  certain  town,  coun- 
ty, or  state,  "all  my  land  wherever  situated," 
'*all  my  right,  title  and  Interest  in  and  to  my 
father's  estate  at  law,"  and  the  like,  are  held 
good.  Brewster  on  Conveyancing,  §  81;  Pet- 
tlgrew  V.  Bobbelanr,  63  Cal.  396;  Frey  v. 
Clifford,  44  Cal.  335;  Austin  v.  Dolbee,  101 
Mich«  292,'  59  N.  W.  608;  Huron  Land  Com- 
pany V.  Robarge,  128  Mich.  086,  87  N.  W. 
1032;  Warren  v.  Syme,  supra.  Descriptions 
omitting  town,  county,  or  state  where  the 
property  is  situated  have  been  held  sufficient, 
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wbere  tbe  deed  or  writing  provides  other  means 
of  identiflcation.  Hawkins  v.  Hudson,  45  Ala. 
482;  Webb  t.  MnUins,  78  Ala.  Ill;  Garden 
aty  Sand  Go.  y.  Miller,  157  111.  225,  41  N.  B. 
753;  Lloyd  v.  Bonce,  41  Iowa,  660;  Mee  y. 
Benedict,  88  Mich.  260,  57  N.  W.  175,  22  L. 
R.  A  641,  39  Am.  St  Rep.  543;  Morfleet  y. 
RusseU,  64  Mo.  176;  13  Cyc.  549;  McCullough 
T.  Olds,  108  Gal.  529,  41  Pac.  42q.  Many  oth- 
er cases  might  be  added.  "If  the  land  is  sit- 
uated In  a  dty,  and  the  land  is  described  as 
being  in  a  certain  city,  although  the  name  of 
tbe  state  or  county  may  not  be .  given,  the 
court,  in  an  action  of  ejectment  in  which  the 
deed  Is  offered  in  evidence,  will  take  notice 
that  such  city  is  in  a  certain  county  in  the 
state."  2  Devlhi  on  Deeds  (2d  Ed.)  $  1011; 
Hardhig  y.  Strong,  42  111.  148,  89  Am.  Dea 
415. 

Under  the  authorities,  the  writing  in  ques- 
tion is  not,  on  its  face,  void  for  want  of  cer- 
tainty in  description  of  the  real  estate  sought 
to  be  charged  thereby.  This  writing  does  not 
state  in  what  county  or  state  the  real  estate 
is  situated.  It  was  acknowledged  and  re- 
corded in  Lincoln  county,  in  this  state.  The 
number  of  acres  in  some  of  the  tracts  is  giv- 
en. Three  of  the  tracts  are  described  as  near 
Hamlin;  the  fourth,  as  in  Hamlin.  The  first 
tract  is  described  as  the  same  bought  of  the 
land  company,  the  second,  as  conveyed  to 
Curry  by  James  T.  Garroll,  Jr.  Hamlin  is 
tbe  county  seat  of  Lincoln  county,  in  this 
etate.  and  of  this  fact  the  court  will  take  Ju- 
didai  notice.  People  v.  Faust  (Cal.)  45  Pac. 
261.  These  things  afford  some,  and  we  think 
sufficient,  means  of  identiflcation. 

Tbe  papers  copied  in  the  record,  marked, 
"B.  P.  Curry's  Title  Papers,"  cannot  be  con- 
tidered,  as  they  appear  to  have  been  copied  in 
the  record  without  authority. 

This  cause  was  twice  referred  to  commis- 
sioners—the last  time  to  Commissioner  Jimi- 
son,  who,  in  response  to  the  requirement  that 
he  report  "the  number  of  acres  and  value  of 
tbe  lands  named  in  said  deed  of  trust*  its  lo- 
cation and  what  title,  lit  any.  Gurry  has  to 
the  same,"  reported  certain  lands  included 
under  the  description  in  said  writing.  We 
cannot  disturb  this  finding. 

The  writing  in  question  describes  the  debt 
sought  to  be  secured  thereby  in  the  following 
language:  "And  to  secure  to  D.  S.  Holley  as 
executor  of  the  last  will  and  testament  of 
James  A.  Holley,  dec'd,  the  payment  of  what- 
ever amount  said  B.  F.  Curry  may  owe  him 
as  such  executor  on  a  settlement"  An  indul- 
gence of  12  months  was  provided  for  by  this 
writing.  Is  this  description  sufiiclent  to  se- 
cure any  debt  to  Holley,  executor?  A  deed  of 
trust  or  other  writing  charging  real  estate  to 
BPcure  a  debt  must  in  some  way  describe  and 
identify  the  debt  it  is  intended  to  secure.  Lit- 
eral accuracy  is  not  required.  Substantial 
accuracy,  reasonably  describing  the  debt,  Is 
sufficient  The  description  of  the  debt  must 
be  correct  as  far  as  It  goes,  and  must  be  full 
enough  to  direct  attention  to  the  sources  of 


correct  information,  and  be  such  description 
of  the  debt  as  not  to  mislead  or  deceive  as  to 
its  nature  and  amount  Gofl  v.  Price,  42  W. 
Va.  384,  26  S.  B.  287.  It  is  held  in  the  case 
of  Riggs  V.  Armstrong,  23  W.  Va.  7C0,  that  "it 
is  not  necessary  to  the  validity  of  a  trust 
deed  that  it  should  truly  state  the  debt  it  is 
intended  to  secure;  but  it  may  stand  as  a  se- 
curity for  the  real,  equitable  claims  of  the 
cestui  que  trust,  if  they  appear  to  be  bona 
fide,  and  are  satisfactorily  proven  to  be  the 
debts  intended—in  fact,  to  be  secured."  See, 
also,  Flndley  v.  Cunningham,  53  W.  Va.  1,  44 
8.  B.  472;  Shlrras  v.  Gaig,  7  Cranch,  84.  3 
li.  Bd.  260;  McCarty  v.  Chalfant,  14  W.  Va. 
531;  Lawrence  v.  Tucker,  23  How.  14,  16  L. 
Ed.  474;  Lyle  v.  Ducomb,  5  Bin.  590;  Wood 
V.  Weimar.  104  U.  S.  786,  26  L.  Ed.  779;  Bow- 
en  V.  Batcllff,  140  Ind.  303,  39  N.  B.  860,  49 
Am.  St  Rep.  203.  'The  description  here  gives 
the  party  from  whom  and  to  whom  the  debt 
is  due.  Settlement  is  all  that  remains  in 
order  to  ascertain  the  true  amount  secured. 
It  seems  clear  to  us  that  the  description  of 
the  debt  is  sufficient  The  description  being 
sufficient,  it  is  still  necessary  to  determine 
what  is  Included  in  it  Does  the  clause  '^to 
secure  to  D.  S.  Holley,  as  executor  of  the  last 
will  and  testament  of  James  A.  Holley,  dec'd, 
the  payment  of  whatever  amount  said  B.  F. 
Curry  may  owe  him  as  such  executor  on  a 
settlement"  include  all  items  against  Curry 
upon  settlement  whether  such  items  were 
barred  by  the  statute  of  limitations  or  not, 
at  the  time  the  writing  was  made  and  deliv- 
ered? In  other  words,  does  this  clause  con- 
stitute a  new  promise  by  Gurry,  removing  tbe 
bar  of  the  statute  of  limitations?  Under  our 
decisions,  the  answers  to  these  questions  are 
not  difficult  The  clause  mentioned  does  not 
constitute  a  new  promise,  removing  the  bar 
of  the  statute  of  limitations.  In  the  case  of 
Quarrler's  Adm'r  v.  Quarrier's  Heirs,  86  W. 
Va.  310,  15  S.  B.  154,  it  was  held  that  "a 
promise  to  pay  the  'agreed  balance  on  your 
Judgment*  is  not  good  as  a  new  promise;  the 
amount  of  such  agreed  balance  not  appear- 
ing." In  the  case  of  Bell  v.  Crawford,  8  Grat 
110,  it  was  held  that  '*a  promise  to  settle  is 
not  good  as  a  new  promise.**  Judge  Brannon, 
in  the  opinion  In  the  case  of  Quarrler's  Adm'r 
V.  Quarrler's  Heirs,  supra,  said:  "On  similar 
reasoning,  we  can  say  that  a  promise  to  pay 
a  balance  not  defined,  but  to  be  agreed  on  or 
settled  in  the  future,  will  not  constitute  a 
new  promise."  In  the  case  of  Stiles  v.  Lau- 
rel Fork  Oil  &  Goal  Co.  et  al.,  47  W.  Va.  838, 
35  S.  B.  986,  it  was  held  that  "an  acknowledg- 
ment in  writing,  to  operate  as  a  new  promise 
to  remove  the  bar  of  the  statute  of  limita- 
tions, must  be  a  clear  and  definite  acknowl- 
edgment of  a  precise  sum,  plainly  importing 
a  willingness  and  liability  to  pay,  not  in  any 
wise  conditional,  nor  by  way  of  compromise, 
or  attempt  at  settlement"  See,  also.  Flndley 
V.  Cunningham,  supra.  In  the  settlement  to 
be  made  under  the  clause  in  question,  only 
those  items  against  Curiy  not  barred  at  tbe 
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time  the  writing  was  made  and  delivered  can 
be  Included. 

One  of  the  objects  of  this  suit  is  to  make 
settlement  under  this  clause.  Commissioner 
Jimlson,  In  his  report,  allowed  against  B.  F. 
Curry  three  items  (Exhibits  4,  5,  and  6  with 
plaintlflrs  bill)  not  barred  by  the  statute  of 
limitations,  which,  with  interest  to  Septem- 
ber 2.  1882,  less  payment  made  by  B.  B, 
Curry,  aggregated  the  sum  of  $234.75;  and, 
as  a  set-off  to  this  aggregate  sum,  he  allowed 
two  items,  viz.,  $166.18  and  $188.18,  being  the 
individual  store  accounts  due  the  firm  of 
B.  P.  Curry  &  Bro.  from  Margaret  Holley 
and  D.  S.  Holley  individually.  These  Items 
of  set-off  more  than  extinguished  the  three 
items  of  charge  above  mentioned,  but  no  al- 
lowance was  made  for  the  residue.  The  item 
of  $160.18  was  excepted  to  by  the  plaintiff  in 
the  court  below,  but  the  other  item  of  $188.18 
was  not  excepted  to.  As  to  the  item  of 
$166.18  excepted  to,  we  have  examined  the 
evidence,  and  do  not  find  it  sufficient  to 
justify  that  set-off.  Neither  do  we  find  the 
evidence  sufficient  to  justify  the  charge 
against  B.  F.  Curry  under  the  equitable  mort- 
gage for  the  Margaret  Holley  note  (being  Ex- 
hibit No.  5  with  the  plaintiff's  bill).  Exhib- 
its Nos.  4  and  6  were  proper  charges  against 
B.  F.  Curry.  B.  P.  Curry  claimed  to  be  only 
the  security  of  his  brother  B.  B.  Curry  as 
to  those  items,  but,  as  to  the  payee,  both  B. 
B.  Curry  and  B.  F.  Curry  were  principals. 
ESxclnding  the  Mai'garet  Holley  note,  and  in- 
cluding the  set-off  of  $188.18,  the  set-off 
more  than  extinguishes  the  amount  of  Exhib- 
its 4  and  6.  Therefore  nothing  Is  charge- 
able against  B.  F.  Curry  under  the  equitable 
mortgage  on  account  of  said  Exhibits  Nos  4 
and  5. 

All  other  Items  on  both  side^  of  the  ac- 
count were  barred  by  the  statute  of  limita- 
tions at  the  time  the  writing  in  question  was 
made  and  delivered,  except  the  two  items  al- 
lowed by  Commissioner  Jlmison  as  follows: 
Exhibit  No  7  filed  with  plaintiff's  bill,  being 
the  C.  A.  Johnson  note;  amounting,  with 
interest  to  the  15th  of  October,  1902,  to 
$36.17.  Amount  due  on  the  H.  H.  Miller 
note,  with  interest  to  October  15,  1902, 
amounting  to  $696.29.  These  two  items  ag- 
gregated $733.46.  These  items  were  prc^erly 
reported  by  Commissioner  Jimlson  as  the 
true  amounts  due  from  B.  F.  Curry  to  the 
estate  of  James  A.  Holley,  deceased,  and  se- 
cured by  said  equitable  mortgage. 

Commissioner  Jimlson  reported  that  ther« 
was  due  to  L.  M.  Thacker  on  the  Sdtes  notes, 
also  secured  by  said  equitable  mortgage,  the 
sum  of  $136.  This  debt  must  be  provided 
for  pro  rata  with  the  plaintiff's  debt  in  any 
sale  under  said  equitable  mortgage. 

For  the  reasons  stated,  the  decree  of  the 
circuit  court  of  Lincoln  county  entered  In 
this  cause  on  the  15th  day  of  February,  1904, 
is  reversed,  and  this  cause  is  remanded,  to 
oe  further  proceeded  with  according  to  the 
principles  announced  In  this  opinion  and 
thB  rules  governing'  courts  of  equity,   and 


with  directions  to  pass  upon  the  exceptions 
to  the  reports  of  the  commissioners,  and  to 
enter  such  proper  decrees  as  may  be  neces- 
sary to  subject  the  real  estate  reported  by 
Commissioner  Jimison  to  the  payment  of  the 
plaintiff's  debt  and  the  debt  reported  in  fa- 
vor of  Thacker,  with  proper  interest  on  eaclL 
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McDonald  v.  southern  by. 

(Supreme  Court  of  South  Carolina.     April  12, 
1905.) 

Death  bt  Wbonofui*  Act— Action  bt  Moth- 
er—IiXEorriMATK  Child. 

A  mother  cannot  recover,  as  sole  benefi- 
ciary, under  Lord  Campbell's  fl[ct,  for  the  death 
of  her  illegitimate  child. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;    Purdy,  Judge. 

Action  by  Alice  McDonald,  administratrix 
of  Benjamin  Pierson,  against  the  Southern 
Railway.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

L.  D.  Jennings,  for  appellant  B,  M. 
Thompson  and  (X  L.  Cuttino,  for  respond- 
ent 

POPE,  C.  J.  This  was  an  action,  under 
what  is  known  as  "Ix)rd  Campbeirs  Act"  for 
damages  in  the  sum  of  $1,995  for  the  un- 
lawful killing  by  the  defendant  as  a  railway, 
of  one  Benjamin  Pierson,  alias  Benjamin 
Lawson,  while  lying  asleep  on  the  railroad 
track  of  the  defendant  The  lad  was  about 
12  years  of  age,  unmarried,  and  childless. 
The  plaintiff  was  the  administratrix  of  his 
estate,  and  brought  suit  for  her  own  benefit 
It  will  be  useless  to  consume  time  in  going 
over  that  part  of  the  case  that  relates  to 
the  death  and  intestacy  of  the  lad,  Benjamin 
Pierson,  alias  Benjamin  Lawson,  through  the 
carelessness  and  negligence  of  the  defendant 
railroad  company,  as  well  as  the  marriage 
of  his  mother  to  one  Lewis  Pringle,  who  has 
not  been  known  or  heard  of  within  the  last 
seven  years.  All  those  questions  of  fact 
were  found  against  the  plaintiff.  The  naked 
issue  to  be  considered  here  is  the  right  of 
the  mother,  the  plaintiff,  to  recover  damages 
under  liord  Campbell's  act  for  the  killing  of 
her  illegitimate  son,  Benjamin  Pierson,  alias 
Benjamin  Lawson.  The  circuit  judge.  In  his 
charge,  held  that  the  mother  could  not  be  a 
legal  heir  to  an  illegitimate  son,  and  the 
tlu-ee  grounds  of  appeal  are  as  follows: 

"First  Because  his  honor  erred,  it  is  re- 
spectfully submitted,  in  refusing  to  charge 
the  plaintiff's  eleventh  request  to  charge,  as 
follows:  *That  if  the  jury  find  from  the  evi- 
dence in  this  case  that  the  plaintiff  was  never 
married  to  the  said  Lewis  Pringle,  either  by 
ceremony  or  otherwise,  and  that  the  deceased 
was  a  bastard  child  of  the  plaintiff,  yet 
under  the  law  in  this  state,  she  would  have 
such  a  beneficial  interest  in  him  as  would 
enable  her  to  maintain  this  action' — in  that 
the  statute  proYides  that  cffexy  such  action 
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shall  be  for  the  benefit  of  the  wife  or  bos- 
band  and  child  or  children  of  the,  person 
whose  death  shall  have  been  so  caused,  and, 
if  there  be  no  such  wife  or  husband,  or  child 
or  children,  then  for  the  benefit  of  the  parent 
or  parents,  in  that  the  plaintiff  was  the  parent 
of  the  deceased,  and  his  honor  should  have 
charged  that  she  liad  such  a  beneficial  in- 
terest in  him  as  to  give  her  the  right  to 
maintain  this  action. 

"Second.  It  is  respectfully  submitted  that 
his  honor  erred  in  charging  the  following 
request  of  the  defendant:  'A  bastard  is  not  a 
child,  within  Lord  Campbeirs  act,  under 
which  this  action  Is  brought,  and  the  mother 
of  a  bastard  child  has  no  right  of  action  for 
his  liomicide,  nor  can  his  administratrix 
maintain  such  an  action.  If  you  find  from 
the  evidence  that  the  deceased  was  the  ille- 
gitimate son  of  the  plaintiff,  then  you  must 
find  a  verdict  for  the  defendant  railway 
company.  I  have  already  charged  you  that, 
and  so  charge  you  again.'  Krred  in  charging 
that  a  bastard  Is  not  a  child,  under  Lord 
Campbeirs  act,  because  the  mother  Is  a 
parent  and  it  is  provided  in  said  act  that 
the  parent  may  maintain  such  an  action,  and 
it  does  not  say  that'  a  parent  of  a  bastard 
child  cannot  maintain  such  an  action.  Err- 
ed in  not  charging  that  the  mother  has  such 
a  beneficial  interest  in  her  bastard  child  as 
to  give  her  the  right  to  any  sum  of  money 
that  might  be  recovered  by  the  adminis- 
tratrix or  administrator  of  a  bastard  child. 
Erred  In  charging  that,  'If  you  find  from  the 
evidence  that  the  deceased  was  the  illegiti- 
mate son  of  the  plaintiff,  then  you  must  find 
a  verdict  for  the  defendant  railway  com- 
pany,* because  the  administratrix  had  the 
right  to  maintain  tills  action  as  administra- 
trix, independently  of  her  interest  in  what- 
ever might  be  recovered. 

**Third.  It  is  respectfully  submitted  that 
his  honor  erred  in  charging  that  under  sec- 
tion 2852,  Giy.  Code  1902,  when  it  speaks  of 
'parent  or  parents,'  it  is  Just  the  same  as 
if  it  was  written  'legal  parent  or  parents,* 
whereas,  his  honor  should  have  charged  that 
the  mother  of  a  bastard  child  is  the  parent, 
and  has  such  a  beneficial  Interest  In  him  as 
to  give  her  the  right  to  maintain  this  ac- 
tion; and  his  honor  should  have  held  that 
the  latter  part  of  said  section  does  not  refer 
to  a  parent,  because,  if  the  parent  Is  the 
only  beneficiary,  then  she  takes  the  whole 
amount,  and  it  is  not  necessary  to  refer  to 
the  statute  of  distributions  to  find  out  what 
amount  she  would  be  entitled  to." 

It  will  be  seen,  presented  in  different 
phases,  that  the  question  is  the  right  of  a 
mother  of  an  Illegitimate  son  to  recover 
damages  for  his  being  illegally  killed  by  the 
railroad,  under  the  provisions  of  Lord  Camp- 
bell's act  The  plaintiff  (appellant)  claims 
that  the  word  "parent,"  as  used  In  that 
act,  has  no  reference  to  the  legitimacy  of  the 
offspring.  As  early  as  the  year  1812  it  was 
held  by  the  court  of  equity  in  this  state,  as 


found  in  the  two  cases  of  Barwick  t.  Miller, 
4  Desaus.  434,  and  Jones  v.  Sarah  Burden,  4 
Besaus.  439,  by  the  Judges  in  the  Court  of 
Appeals,  except  Judge  James,  that  it  was 
established  law  in  this  state  that  the  mother 
of  a  bastard  child  who  dies  intestate  cannot 
inherit  either  real  or  personal  estate  from 
her  bastard  child.  13  Cyc.  p.  337,  says:  "It 
is  a  well  recognized  rule  of  construction  that 
prima  facie  the  word  *cliild'  or  'children,' 
when  used  in  a  statute,  means  legitimate 
child  or  cHildren,  and  that  bastards  are  not 
within  the  meaning  of  the  terms;  and,  there- 
fore, where  parents  are  given  the  right  of 
action  for  the  death  of  a  child,  such  action 
cannot  be  maintained  by  a  parent  for  the 
death  of  a  bastard."  A  scrutiny  of  the  case 
of  Robinson  v.  Georgia  Railroad  &  Banking 
Company,  117  Ga.  1G8,  43  S.  B.  452,  shows 
that  it  holds  exactly  In  accordance  with  this 
statement  of  the  law.  There  seems  to  be  but 
one  decision,  and  that  Is  in  an  Ohio  case 
(Muhl's  Adm'r  v.  Michigan  Southern  Railway 
Company,  10  Ohio  St  276),  which  seems  to 
antagonize  these  views,  but  a  careful  exami- 
nation of  the  text  of  this  case  will  show 
that  the  question  does  not  seem  to  have  been 
thoroughly  considered;  but,  be  that  case  as 
it  may,  there  is  no  alteration  in  the  last  100 
years  in  the  attitude  of  the  courts  of  this 
state  to  this  question.  A  mother  cannot  In- 
herit from  her  bastard  child.  It  is  useless 
to  multiply  words  on  this  question,  for  we 
think  the  circuit  Judge  was  entirely  correct 
in  his  charge  on  this  point,  and  the  verdict 
of  the  Jury  thereon  Is  conclusiye  of  this  mat- 
ter. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  drcuit  court  be  and  It  is 
affirmed. 

GART,  A.  J.,  did  not  sit  in  thU  case,  be- 
cause of  Illness. 


(71  S.  C.  280) 
LANCASTER  et  al.  ▼.  LBB  et  aL 
(Supreme  Court  of  South  Carolina.     April  1, 
1905.) 

L  Waste— Action  bt  Remaindebman. 

In  an  action  against  a  life  tenant  by  a  re- 
mainderman to  stay  waste,  where  the  life  ten- 
ant claims  to  hold  by  fee  simple,  the  case  was 
properly  transferred  to  calendar  2  for  trial  by 
jury;  the  issue  being  a  legal  one,  so  that  the 
verdict  of  the  Jury  was  final  until  set  aside. 

2.  BviDENCE— -Record  of  Deed. 

Where  defendant  proves  execution,  defly- 
ery,  and  loss  of  a  deed,  a  record  thereof  may 
be  introduced  as  a  copy  of  the  original,  thou^ 
it  has  been  ruled  out  because  of  nonoompUanoe 
with  registry  laws. 

3.  Waste— INSTBUCTIONS. 

In  an  action  to  stay  waste,  the  Issot  was 
as  to  whether  a  deed  had  been  executed  and 
delivered  as  alleged  in  the  answer.  Held,  that 
an  instruction  as  to  the  form,  execution,  and 
delivery  of  the  deed  was  not  erroneous  becaose 
it  did  not  cover  the  bona  fides  of  the  deed,  and 
the  question  of  fraud  raised  by  the  reply. 

4.  APPEAI/—REVIEW. 

In  an  action  to  stay  waste,  where  Twdlet 
was  rendered  for  defendant  on  claim  of  title. 
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and  plaintiff  has  served  notice  of  appeal  from 
the  verdict,  which  determined  the  equity  issues, 
he  cannot  complain  that  the  judge  did  not  hear 
equity  issues  at  that  term,  and  that  a  deed 
lost  at  the  time  of  the  hearing  before  the  jury 
has  been  found. 

5.  New    Trial  — Newly    Discovebbd    Evi- 
dence. 

Where  an  issue  in  an  action  to  stay  waste 
was  execution  and  delivery  of  a  deed  alleged  to 
have  been  lost,  and  judgment  is  rendered  for 
defendant,  and  the  deed  is  found  after  the  trial, 
the  remedy  of  plaintiff  is  by  a  motion  for  a  new 
trial  for  newly  discovered  evidence.  • 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;  Aldrich  and  Dantzler, 
Judges. 

Action  by  Annie  Lee  Lancaster  and  Minnie 
Lee  Faust  against  Richard  F.  Lee,  Sr.,  Bruce 
Lee,  and  Richard  F.  Lee,  Jr.  From  Judg- 
ment on  verdict  on  Issue  of  title,  and  from 
circuit  orders  refusing  to  hear  equitable  is- 
sues, plaintiffs  appeal.    Affirmed. 

Izlar  Bros.  &  Rice,  for  appellants.  E.  T. 
La  Fitte,  for  respondents. 

JONES,  J.  The  plaintiffs,  claiming  an  es- 
tate in  remainder  under  the  will  of  their 
grandfather  Linton  Lee,  who  died  Septem- 
ber, 1865,  brought  this  action  against  their 
father,  Richard  F.  Lee,  Sr.,  the  alleged  life 
tenant  under  the  will,  and  their  brothers, 
Richard  F.  Lee,  Jr.,  and  Bruce  Lee,  for  in- 
junction to  restrain  waste  in  cutting  timber 
from  the  land  described.  The  defendants, 
by  their  answer,  denied  that  plaintiffs  had 
any  estate  in  the  premises,  and  set  up  fee- 
simple  title  in  Richard  F.  Lee,  Sr.,  under  a 
deed  by  said  Linton  Lee  to  him,  alleged  to 
have  been  executed  December  15, 1864.  This 
issue  of  title  was  submitted  to  a  Jury  bci- 
fore  Judge  Aldrich,  and  they  rendered  verdict 
in  favor  of  defendants.  Defendants  made 
motion  for  a  new  trial,  which  was  refused. 
Judgment  was  rendered  upon  the  yerdict* 
and  plaintiffs  gave  notice  of  Intention  to  ap- 
peal. Counsel  for  plaintiffs  having  inform- 
ed the  court  that  he  had  evidence  to  submit 
upon  the  equitable  issues.  Judge  Aldrich  or- 
dered that  the  case  be  transferred  to  calen- 
dar 2  and  continued.  The  case,  being  on 
calendar  2,  at  July  term,  1904,  was  called  by 
Judge  Dantzler;  and  thereupon  plaintiffs' 
counsel  moved  for  a  trial  at  said  term,  or  an 
order  to  take  testimony,  but  Judge  Dantzler 
refused  the  motion.  The  appeal  is  from  this 
order  as  well  as  from  the  Judgment  on  ver- 
dict on  the  issue  of  title,  and  the  rulings  and 
charge  of  Judge  Aldrich  on  said  trial. 

1.  The  first  question  we  notice  is  whether 
this  was  a  case  in  which  the  issue  of  titie 
was  properly  submitted  to  the  Jury.  It  has 
been  settied  by  repeated  decisions  that  in 
equity  cases,  such  as  partition  and  fore- 
closure of  mortgage,  whenever  an  issue  of  ti- 
tle is  raised  by  the  pleadings  it  is  properly 
triable  by  a  Jury.  There  is  no  good  reason 
why  the  same  rule  should  not  apply  in  a 
<»A8e  in  equity  for  injunction  to  stay  waste, 
wherein  the  issue  of  titie  is  raised.    In  Bank 


V.  Peterkin,  52  S.  C.  238,  29  S.  E.  546,  68  Am, 
St  Rep.  900,  it  is  broadly  asserted  that  this 
rule  applies  to  any  case  in  equity  wherein 
is  raised  the  issue  of  title  to  land,  which,  if 
successful,  would  defeat  plalntifTs  recovery. 
The  same  general  rule  had  been  stated  in 
Sale  V.  Meggett,  25  S.  E.  77.  Furthermore, 
the  order  transferring  the  case  to  calendar 
1,  because  of  the  issue  of  title  raised,  was 
done  with  the  consent  of  plaintiffs'  counsel, 
H.  F.  Rice,  indorsed  on  the  order.  Such  an 
issue  submitted  to  the  Jury  was  not  an  is- 
sue out  of  chancery,  for  the  mere  enlighten- 
ment of  the  chancellor's  conscience,  to  be  ac- 
cepted or  rejected  by  him  as  he  pleased,  but 
was  a  legal  issue,  triable  by  Jury,  whose 
verdict  is  final  on  the  question  until  set  aside 
by  competent  authority. 

2.  We  consider  next  whether  Judge  Aid- 
rich  erred  in  allowing  secondary  evidence  of 
the  existence,  execution,  and  contents  of  the 
deed  of  Linton  Lee  to  Richard  F.  Lee,  Sr. 
This  deed  purports  to  have  been  executed 
December  15,  1864,  by  Linton  Lee  to  Richard 
F.  Lee,  Sr.,  and  purports  to  convey  in  fee 
simple  the  premises  in  which  plaintiffs  claim 
interest  as  remaindermen  under  the  will  of 
said  Linton  Lee.  No  attempt  was  made  to 
record  same  until  after  the  commencement 
of  this  action.  About  September,  1908,  tbe 
original  deed  was  delivered  to  the  clerk  of 
court  for  Bamberg  county  for  record,  and 
it  was  transcribed  in  Book  C,  p.  491,  of  that 
office;  but,  for  want  of  compliance  with  the 
statute  regulating  recording,  the  circuit  court 
ruled  that  it  had  not  been  properly  record- 
ed, and  was  therefore  not  an  official  record. 
After  this  attempt  to  record,  the  original  deed 
had  been  returned  by  the  clerk  to  one  of  the 
defendants,  who  gave  it  to  Mr.  La  Fitte,  at- 
torney for  defendants,  who,  for  convenience 
of  parties  and  for  safe-keeping,  delivered  it 
to  the  deputy  clerk,  who  died  before  tbe 
trial  On  the  trial  the  deed  could  not  be 
produced  after  diligent  search  in  all  proper 
places.  The  court,  after  very  considerable 
evidence  as  to  the  existence,  execution,  and 
loss  of  the  paper,  allowed  the  clerk  of  the 
court,  who  had  transcribed  the  deed  upon 
the  book  in  his  office,  to  state  it  was  a  correct 
copy,  and  allowed  such  copy  to  go  In  evi- 
dence in  proof  of  the  contents  of  the  deed. 
Under  State  v.  Crocker,  49  S.  C.  242,  27  S.  B. 
49,  if  the  deed  had  been  properly  recorded, 
the  official  record,  upon  proof  of  the  loss  of 
the  original,  could  have  been  introduced 
without  previous  notice.  But  as  the  tran- 
scription of  the  deed  was  held  not  to  be  an 
official  record,  the  question  is  whether,  under 
the  common-law  rules  of  evidence,  the  tran- 
script was  admissible  to  prove  the  contents 
of  the  deed.  Under  such  rules  of  evidence, 
the  contents  of  a  lost  paper  may  be  proved  by 
a  copy  as  secondary  evidence,  when  It  is 
shown  that  the  copy  has  been  compared  with 
the  original  and  is  correct  Wharton  on 
Criminal  Evidence,  178;  Starkie  on  Bv.  (9th 
Am.  Ed.)  270;  2  Phillip  on  Et.  48a    This  rs^ 
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qulrement  was  fully  met  in  this  case  by  the 
testimony  of  the  clerk  of  the  court  that  he 
had  himself  actually  transcribed  the  original 
deed  upon  the  book  in  his  office.  Appellants 
argue,  however,  that  this  rule  should  not  ap- 
ply in  the  circumstances  of  this  case,  because 
the  deed  is  attacked  for  fraud  in  the  plead- 
ings and  the  production  of  the  original  is 
necessary  in  such  case.  However  weighty 
such  a  consideration  might  be,  If  there  was 
reason  to  suspect  fraud,  in  inducing  great 
care  on  the  part  of  the  circuit  court  in  re- 
quiring satisfactory  proof  of  execution  and 
loss,  it  still  could  not  have  the  effect  to  alter 
the  above-stated  rule  of  evidence. 

3.  The  court  instructed  the  Jury  as  fol- 
lows: 'The  law  is  that,  if  Linton  Lee  made 
a  deed  of  land  to  Robert  F.  Lee,  then  that 
deed  must  have  been  in  writing,  must  have 
described  the  land  he  was  going  to  sell,  or 
make  some  proper  reference  by  which  it 
could  be  located,  and  it  must  have  been  sign- 
ed by  Linton  Lee.  It  must  have  been  sign- 
ed in  the  presence  of  two  witnesses,  because 
the  law  requires  that  a  deed  must  not  have 
only  been  signed  by  the  grantor  and  two 
witnesses,  but  it  must  have  been  executed  by 
the  grantor,  Linton  Lee;  that  Is^  he  must 
have  made  the  deed,  or  adopted  the  deed  as 
his  own,  and  have  signed  it  with  his  name, 
and  affixed  his  seal  to  his  signature,  'L.  S.' 
Then,  in  order  to  make  It  complete  to  pass 
the  land,  he  must  have  delivered  the  deed  tu 
Robert  F.  Lee.  There  is  a  request  here  upop 
that  very  principle.  The  second  request  of 
the  defendant  is  'that  if  the  jury  believe 
from  the  testimony  that  Linton  Lee,  the  tes- 
tator, conveyed  the  fee  In  the  land  in  dispute 
to  the  defendant  R.  F.  Lee,  and  it  was  deliy- 
ered  [and,  to  constitute  a  delivery,  it  is  only 
necessary  for  the  grantor  to  part  with  the 
dominion  of  the  paper  title  in  his  lifetime  to 
the  grantee],  then  they  must  find  for  the  de- 
fendants.' That  is  substantially  correct,  but 
I  will  modify  or  explain  it,  rather,  a  little 
more.  First,  what  does  'dominion*  mean? 
'Dominion'  means  to  pass  the  instrument  of 
writing  from  one  man  to  another,  as  symbolic 
of  his  transferring  the  land  to  the  person  to 
whom  it  is  delivered.  Now,  the  delivery 
must  be  made.  It  must  be  had.  If  a  man 
draws  a  deed,  and  Intends  to  deliver  it,  but 
never  does,  it  is  never  a  deed,  because  it  is 
not  consummated  by  delivery,  and  that  de- 
livery must  be  an  actual  delivery;  that  is, 
the  maker  of  the  deed  must  intend  to  pass 
it  over  to  the  grantee,  the  person  to  whom  It 
is  made.  His  dominion  and  right  to  the  con- 
trol over  the  property  as  set  out  in  the  deed 
passes  with  the  delivery.  Sometimes  it  is  call- 
ed 'manual  delivery,*  handing  It  over  to  him." 
It  is  objected  that  this  charge  is  reversible 
error,  because  it  ignored  the  question  of  the 
bona  fides  of  the  instrument  and  the  ques- 
tion of  fraud  raised  by  the  pleadings.  The 
plaintiffs,  in  reply  to  defendants'  answer, 
<Ud  stoutly  allege  that  the  deed  was  never 
duly  executed  and  delivered,  and  was  fraud* 


ulent,  null,  and  void.  As  matter  of  pleading, 
such  reply  was  wholly  unnecessary,  as  the 
Code  does  not  require  any  reply  to  answer 
not  setting  up  a  counterclaim,  and  it  is  al- 
ways permissible  to  plaintiff  to  show  in  evi- 
dence, without  pleading,  that  a  deed  relied  on 
by  defendant  is  void  for  fraud.  Amaker  v. 
New,  33  S.  C.  28,  11  S.  B.  386,  8  L.  R.  A.  C87. 
The  fact  that  plaintiff  alleged  fraud  did  not 
make  it  incumbent  on  the  trial  Judge  to  quali- 
fy his  said  charge  by  reference  to  the  al- 
legation of  fraud.  To  Justify  a  court  in  sub- 
mitting a  question  of  fraud  to  a  Jury,  there 
must  be  some  evidence  of  fraud.  The  real  Is- 
sue was  not  that  Linton  Lee  and  Richard  F. 
Lee,  Sr.,  committed  a  fraud  in  the  execu- 
tion and  acceptance  of  the  deed  in  question  In 
1865,  since,  of  course,  Linton  Lee,  as  against 
the  plaintiffs,  had  the  right  to  dispose  of  his 
property  by  deed  to  the  defendant,  if  he  saw 
fit  to  do  so,  notwithstanding  a  former  vdli 
making  a  different  disposition.  There  was 
no  suggestion  that  Linton  Lee  at  the  time  of 
the  alleged  execution  of  the  deed  was  inca- 
pable of  making  a  deed,  or  was  weak  of 
mind  and  acted  under  undue  influence  exert- 
ed by  defendant,  and  no  creditors'  rights  are 
involved  at  all.  Therefore  the  real  question 
was  whether  the  deed  had  in  fact  been  exe- 
cuted and  delivered  as  alleged  in  defendant's 
answer.  Upon  this  question  the  charge  of 
the  Judge  was  full,  clear,  and  correct 

4.  The  question  is  made  that  Judge  Aldrich 
erred  in  not  hearing  the  case  on  the  chancery 
side  of  the  court  at  the  same  term  of  court 
that  the  issue  of  title  arising  out  of  the  plead- 
ings was  submitted  to  the  Jury.  With  ref- 
erence to  the  order  of  Judge  Dantzler,  the 
question  is  made  that  he  should  have  heard 
the  case  when  called  on  calendar  2,  July 
term,  1904,  or  should  have  referred  the  case 
to  the  master  to  take  testimony.  Instead  of 
continuing  the  case.  On  this  motion,  plain- 
tiffs' counsel  announced  to  the  court  that  the 
lost  deed  had  been  found,  and  its  production 
would  require  further  testimony  on  the  part 
of  plaintiffs.  We  think  appellants  can  take 
nothing  by  the  exceptions  raising  these  ques- 
tions. In  the  first  place,  appellants  gave  no- 
tice of  appeal  from  the  verdict  and  Judgment 
on  the  issue  of  title.  This  was  sufficient  to 
warrant  Judges  Aldrich  and  Dantzler  in  de- 
clining to  proceed  with  the  final  disposition 
of  the  case,  and  whether  it  was  proper  prac- 
tice, or  not,  to  enter  up  Judgment  on  the  ver- 
dict on  the  issue  of  title  in  a  case  in  equity, 
appellants  are  not  in  a  position  to  com- 
plain of  failure  to  proceed  to  hear  the  alleged 
equitable  issues,  in  face  of  their  appeal  from 
the  result  of  the  trial  of  the  legal  issues  of  tl- 
j  tie,  upon  which  the  equitable  issue  depended. 
In  the  next  place,  appellant  was  not  in  the 
least  prejudiced  by  failure  to  proceed  with 
the  determination  of  the  alleged  equitable  is- 
sue, because,  so  long  as  the  verdict  stands, 
showing  that  plaintiffs  have  no  interest  in 
the  premises,  and  that  defendant  Richard 
F.  Lee,  Sr,,  is  the  owner  in  fee  simple,  plain- 
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and  plaintiff  has  served  notice  of  appeal  from 
the  verdict,  which  determined  the  equity  issues, 
he  cannot  complain  that  the  judge  did  not  hear 
equity  issues  at  that  term,  and  that  a  deed 
lost  at  the  time  of  the  hearing  before  the  jury 
has  been  found. 

5.  New    Tbial  — Newly    Discovebbd    Evi- 
dence. 

Where  an  issue  in  an  action  to  stay  waste 
was  execution  and  delivery  of  a  deed  alleged  to 
have  been  lost,  and  judgment  is  rendered  for 
defendant,  and  the  deed  is  found  after  the  trial, 
the  remedy  of  plaintiff  is  by  a  motion  for  a  new 
trial  for  newly  discovered  evidence.  * 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;  Aldrich  and  Dantzler, 
Judges. 

Action  by  Annie  Lee  Lancaster  and  Minnie 
Lee  Faust  against  Richard  F.  Lee,  Sr.,  Bruce 
Lee,  and  Richard  F.  Lee,  Jr.  From  Judg- 
ment on  verdict  on  issue  of  title,  and  from 
circuit  orders  refusing  to  hear  equitable  Is- 
sues, plaintiffs  appeal.    Affirmed. 

Izlar  Bros.  &.  Rice,  for  appellants.  E.  T. 
La  Fitte,  for  respondents. 

JONES,  J.  The  plaintiffs,  claiming  an  es- 
tate in  remainder  under  the  will  of  their 
grandfather  Linton  Lee,  who  died  Septem- 
ber, 1865,  brought  this  action  against  their 
father,  Richard  F.  Lee,  Sr.,  the  alleged  life 
tenant  under  the  will,  and  their  brothers, 
Richard  F.  Lee,  Jr.,  and  Bruce  Lee,  for  In- 
junction to  restrain  waste  in  cutting  timber 
from  the  land  described.  The  defendants, 
by  their  answer,  denied  that  plaintiffs  had 
any  estate  in  the  premises,  and  set  up  fee- 
simple  title  in  Richard  F.  Lee,  Sr.,  under  a 
deed  by  said  Linton  Lee  to  him,  alleged  to 
have  been  executed  December  15, 1864.  This 
issue  of  title  was  submitted  to  a  jury  be- 
fore Judge  Aldrich,  and  they  rendered  verdict 
in  favor  of  defendants.  Defendants  made 
motion  for  a  new  trial,  which  was  refused. 
Judgment  was  rendered  upon  the  verdict, 
and  plaintiffs  gave  notice  of  intention  to  ap- 
peal. Counsel  for  plaintiffs  having  inform- 
ed the  court  that  he  had  evidence  to  submit 
upon  the  equitable  issues,  Judge  Aldrich  or- 
dered that  the  case  be  transferred  to  calen- 
dar 2  and  continued.  The  case,  being  on 
calendar  2,  at  July  term,  1904,  was  called  by 
Judge  Dantzler;  and  thereupon  plaintiffs' 
counsel  moved  for  a  trial  at  said  term,  or  an 
order  to  take  testimony,  but  Judge  Dantzler 
refused  the  motion.  The  appeal  is  from  this 
order  as  well  as  from  the  judgment  on  ver- 
dict on  the  issue  of  title,  and  the  rulings  and 
charge  of  Judge  Aldrich  on  said  trial. 

1.  The  first  question  we  notice  is  whether 
this  was  a  case  in  which  the  issue  of  titie 
was  properly  submitted  to  the  Jury.  It  has 
been  settied  by  repeated  decisions  that  in 
equity  cases,  such  as  partition  and  fore- 
closure of  mortgage,  whenever  an  issue  of  ti- 
tle is  raised  by  the  pleadings  it  is  properly 
triable  by  a  jury.  There  is  no  good  reason 
why  the  same  rule  should  not  apply  in  a 
cAse  in  equity  for  injunction  to  stay  waste, 
wherein  the  issue  of  titie  is  raised.    In  Bank 


V.  Peterkin,  52  S.  C.  238,  29  S.  B.  546,  68  Am. 
St.  Rep.  900,  it  is  broadly  asserted  that  this 
rule  applies  to  any  case  in  equity  wherein 
is  raised  the  issue  of  title  to  land,  which,  it 
successful,  would  defeat  plaintiff's  recovery. 
The  same  general  rule  had  been  stated  in 
Sale  V.  Meggett,  25  8.  B.  77.  Furthermore, 
the  order  transferring  the  case  to  calendar 
1,  because  of  the  issue  of  title  raised,  was 
done  with  the  consent  of  plaintiffs'  counsel, 
H.  F.  Rice,  Indorsed  on  the  order.  Such  an 
issue  submitted  to  the  jury  was  not  an  la- 
sue  out  of  chancery,  for  the  mere  enlighten- 
ment of  the  chancellor's  conscience,  to  be  ac- 
cepted or  rejected  by  him  as  he  pleased,  but 
was  a  legal  issue,  triable  by  jury,  whose 
verdict  is  final  on  the  question  until  set  aside 
by  competent  authority. 

2.  We  consider  next  whether  Judge  Aid- 
rich  erred  in  allowing  secondary  evidence  of 
the  existence,  execution,  and  contents  of  the 
deed  of  Linton  Lee  to  Richard  F.  Lee,  Sr. 
This  deed  purports  to  have  been  executed 
December  15,  1864,  by  Linton  Lee  to  Richard 
F.  Lee,  Sr.,  and  purports  to  convey  in  fee 
simple  the  premises  in  which  plaintiffs  claim 
interest  as  remaindermen  under  the  will  of 
said  Linton  Lee.  No  attempt  was  made  to 
record  same  until  after  the  commencement 
of  this  action.  About  September,  1908,  the 
original  deed  was  delivered  to  the  clerk  of 
court  for  Bamberg  county  for  record,  and 
it  was  transcribed  In  Book  C,  p.  491,  of  that 
office;  but,  for  want  of  compliance  with  the 
statute  regulating  recording,  the  circuit  court 
ruled  that  it  had  not  been  properly  record- 
ed, and  was  therefore  not  an  official  record. 
After  this  attempt  to  record,  the  original  deed 
had  been  returned  by  the  clerk  to  one  of  the 
defendants,  who  gave  it  to  Mr.  La  Fitte,  at- 
torney for  defendants,  who,  for  convenience 
of  parties  and  for  safe-keeping,  delivered  it 
to  the  deputy  clerk,  who  died  before  the 
trial  On  the  trial  the  deed  could  not  be 
produced  after  diligent  search  in  all  proper 
places.  The  court,  after  rery  considerable 
evidence  as  to  the  existence,  execution,  and 
loss  of  the  paper,  allowed  the  clerk  of  the 
court,  who  had  transcribed  the  deed  upon 
the  book  in  his  office,  to  state  it  was  a  correct 
copy,  and  allowed  such  copy  to  go  In  evi- 
dence in  proof  of  the  contents  of  the  deed. 
Under  State  v.  Crocker,  49  S.  C.  242,  27  S.  E. 
49,  if  the  deed  had  been  properly  recorded, 
the  official  record,  upon  proof  of  the  loss  of 
the  original,  could  have  been  introduced 
without  previous  notice.  But  as  the  tran- 
scription of  the  deed  was  held  not  to  be  an 
official  record,  the  question  is  whether,  under 
the  common-law  rules  of  evidence,  the  tran- 
script was  admissible  to  prove  the  contents 
of  the  deed.  Under  such  rules  of  evidence, 
the  contents  of  a  lost  paper  may  be  proved  by 
a  copy  as  secondary  evidence,  when  it  is 
shown  that  the  copy  has  been  compared  with 
the  original  and  is  correct  Wharton  on 
Criminal  Evidence,  178;  Starkie  on  Bv.  (9th 
Am.  Ed.)  270;  2  PhiUip  on  Et.  48a    This  re< 


&a) 


LANCASTER  v.  LEE. 


141 


quirement  was  fully  met  in  this  case  by  the 
testimony  of  the  clerk  of  the  court  that  he 
bad  himself  actually  transcribed  the  original 
deed  upon  the  book  in  his  office.  Appellants 
argue,  however,  that  this  rule  should  not  ap- 
ply in  the  circumstances  of  this  case,  because 
the  deed  is  attacked  for  fraud  in  the  plead- 
ings and  the  production  of  the  original  is 
necessary  in  such  case.  However  weighty 
such  a  consideration  might  be,  if  there  was 
reason  to  suspect  fraud,  in  inducing  great 
care  on  the  part  of  the  circuit  court  in  re- 
quiring satisfactory  proof  of  execution  and 
1068.  it  still  could  not  have  the  effect  to  alter 
the  above-stated  rule  of  evidence. 

3.  The  court  instructed  the  Jury  as  fol- 
lows: •*The  law  is  that,  if  Linton  Lee  made 
a  deed  of  land  to  Robert  F.  Lee,  then  that 
-deed  must  have  been  in  writing,  must  have 
described  the  land  he  was  going  to  sell,  or 
make  some  proper  reference  by  which  it 
could  be  located,  and  it  must  have  been  sign- 
ed  by  Linton  Lee.  It  must  have  been  sign- 
ed In  the  presence  of  two  witnesses,  because 
the  law  requires  that  a  deed  must  not  have 
only  been  signed  by  the  grantor  and  two 
witnesses,  but  It  must  have  been  executed  by 
the  grantor,  Linton  Lee;  that  is,  he  must 
have  made  the  deed,  or  adopted  the  deed  as 
his  own,  and  have  signed  it  with  his  name, 
and  affixed  his  seal  to  his  signature,  'L.  S.' 
Then,  in  order  to  make  it  complete  to  pass 
the  land,  he  must  have  delivered  the  deed  tu 
Robert  F.  Lee.  There  is  a  request  here  upop 
that  very  principle.  The  second  request  of 
the  defendant  is  *that  if  the  jury  believe 
from  the  testimony  that  Linton  Lee,  the  tes- 
tator, conveyed  the  fee  in  the  land  in  dispute 
to  the  defendant  R.  F.  Lee,  and  it  was  deliy- 
ered  [and,  to  constitute  a  delivery,  it  is  only 
necessary  for  the  grantor  to  part  with  the 
dominion  of  the  paper  title  in  his  lifetime  to 
the  grantee],  then  they  must  find  for  the  de- 
fendants.' That  is  substantially  correct,  but 
I  will  modify  or  explain  it,  rather,  a  little 
more.  First,  what  does  'dominion'  mean? 
'I>ominlon'  means  to  pass  the  instrument  of 
writing  from  one  man  to  another,  as  symbolic 
of  his  transferring  the  land  to  the  person  to 
whom  it  is  delivered.  Now,  the  delivery 
must  be  made.  It  must  be  had.  If  a  man 
draws  a  deed,  and  intends  to  deliver  it,  but 
never  does,  it  is  never  a  deed,  because  it  is 
not  consummated  by  delivery,  and  that  de- 
livery must  be  an  actual  delivery;  that  is, 
the  maker  of  the  deed  must  intend  to  pass 
It  over  to  the  grantee,  the  person  to  whom  it 
Is  made.  His  dominion  and  right  to  the  con- 
trol over  the  property  as  set  out  in  the  deed 
passes  with  the  delivery.  Sometimes  it  is  call- 
ed 'manual  delivery,'  handing  it  over  to  him." 
It  is  objected  that  this  charge  is  reversible 
error,  because  it  ignored  the  question  of  the 
bona  fides  of  the  instrument  and  the  ques- 
tion of  fraud  raised  by  the  pleadings.  The 
piaintifiFs,  in  reply  to  defendants'  answer, 
did  stoutly  allege  that  the  deed  was  never 
4uly  executed  and  delivered,  and  was  fraud- 


ulent, null,  and  void.  As  matter  of  pleading, 
such  reply  was  wholly  unnecessary,  as  the 
Code  does  not  require  any  reply  to  answer 
not  setting  up  a  counterclaim,  and  it  is  al- 
ways permissible  to  plaintiff  to  show  in  evi- 
dence, without  pleading,  that  a  deed  relied  on 
by  defendant  is  void  for  fraud.  Amaker  v. 
New,  33  S.  C.  28,  11  S.  E.  386,  8  L.  R.  A.  G87. 
The  fact  that  plaintiff  alleged  fraud  did  not 
make  it  incumbent  on  the  trial  judge  to  quali- 
fy his  said  charge  by  reference  to  the  al- 
legation of  fraud.  To  justify  a  court  in  sub- 
mitting a  question  of  fraud  to  a  jury,  there 
must  be  some  evidence  of  fraud.  The  real  is- 
sue was  not  that  Linton  Lee  and  Richard  F. 
Lee,  Sr.,  committed  a  fraud  in  the  execu- 
tion and  acceptance  of  the  deed  in  question  in 
1865,  since,  of  course,  Linton  Lee,  as  against 
the  plaintiffs,  had  the  right  to  dispose  of  his 
property  by  deed  to  the  defendant,  if  he  saw 
fit  to  do  so,  notwithstanding  a  former  will 
making  a  different  disposition.  There  was 
no  suggestion  that  Linton  Lee  at  the  time  of 
the  alleged  execution  of  the  deed  was  inca- 
pable of  making  a  deed,  or  was  weak  of 
mind  and  acted  under  undue  influence  exert- 
ed by  defendant,  and  no  creditors'  rights  are 
involved  at  all.  Therefore  the  real  question 
was  whether  the  deed  had  in  fact  been  exe- 
cuted and  delivered  as  alleged  in  defendant's 
answer.  Upon  this  question  the  charge  of 
the  judge  was  full,  clear,  and  correct 

4.  The  question  is  made  that  Judge  Aldrich 
erred  in  not  hearing  the  case  on  the  chancery 
side  of  the  court  at  the  same  term  of  court 
that  the  issue  of  title  arising  out  of  the  plead- 
ings was  submitted  to  the  jury.  With  ref- 
erence to  the  order  of  Judge  Dantzler,  the 
question  is  made  that  he  should  have  heard 
the  case  when  called  on  calendar  2,  July 
term,  1904,  or  should  have  referred  the  case 
to  the  master  to  take  testimony,  instead  of 
continuing  the  case.  On  this  motion,  plain- 
tifTs'  counsel  announced  to  the  court  that  the 
lost  deed  had  been  found,  and  its  production 
would  require  further  testimony  on  the  part 
of  plaintiffs.  We  think  appellants  can  take 
nothing  by  the  exceptions  raising  these  ques- 
tions. In  the  first  place,  appellants  gave  no- 
tice of  appeal  from  the  verdict  and  judgment 
on  the  Issue  of  title.  This  was  sufficient  to 
warrant  Judges  Aldrich  and  Dantzler  in  de- 
clining to  proceed  with  the  final  disiwsition 
of  the  case,  and  whether  it  was  proper  prac- 
tice, or  not,  to  enter  up  judgment  on  the  ver- 
dict on  the  issue  of  title  in  a  case  In  equity, 
appellants  are  not  In  a  position  to  com- 
plain of  failure  to  proceed  to  hear  the  alleged 
equitable  issues,  in  face  of  their  appeal  from 
the  result  of  the  trial  of  the  legal  issues  of  ti- 
tle, upon  which  the  equitable  issue  depended. 
In  the  next  place,  appellant  was  not  in  the 
least  prejudiced  by  failure  to  proceed  with 
the  determination  of  the  alleged  equitable  is- 
sue, because,  so  long  as  the  verdict  stands, 
showing  that  plaintiffs  have  no  interest  in 
the  premises,  and  that  defendant  Richard 
F.  Lee,  Sn,  is  the  owner  ta  fee  simple,  plain- 
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tiflfs*  alleged  equity  to  enjoin  waste  Is  com- 
pletely overthrown,  and  the  inevitable  result 
of  the  hearing  on  said  equitable  Issue  must 
be  to  dismiss  the  complaint,  as  no  equity  re-  i 
mains  which  is  not  determined  by  the  ver-  | 
diet.    See  Kimbrell  v.  Page,  70  S.  O.  217,  40  i 
S.  E.  477.    The  announcement  that  the  lost 
deed  had  been  found,  and  that  further  testi- 
mony was  necessary,  could  not  have  effect 
upon  the  result  in  that  condition  of  the  case. 
If  the  finding  of  the  lost  paper  was  deemed 
Important  to  plaintiffs,  as  after-discovered 
evidence,  they  should  have  taken  timely  steps 
to  secure  a  hearing  for  a  new  trial  on  that 
ground. 

The  foregoing  conclusions  control  all  the 
exceptions,  and  require  that  they  be  over- 
ruled. 

The  judgment  of  the  circuit  court  is  affirm- 
ed. 

GART,  A.  J.,  did  not  sit  in  the  case,  be- 
cause of  illness. 


(71  8.  C.  259) 

SBNTBRFBIT  et  al.  ▼.  SHBALT  et  al. 

(Supreme  Oonrt  of  South  Carolina.    Mardi  81« 
1905.) 

1.  BjBCTM£Nr— Evidence. 

In  an  action  to  recover  land,  where  a  wit- 
ness testifies  that  he  knows  the  land  in  ques- 
tion, he  may  be  asked  if  he  knows  the  land 
described  in  a  deed  in  evidence,  the  description 
being  read  as  part  of  the  question,  and  as  to 
what  name  it  is  known  by. 

2.  Apfeai^-Objections  to  Bvidence. 

An  exception  to  a  question  will  not  be  con- 
sidered where  appellants  failed  to  indicate  the 
ground  of  objection. 
8.  Bjectmeniv-Bvidence. 

In  an  action  to  recover  land  a  part  of  es- 
tate lands  partitioned  by  commissioners  selected 
b^  co-tenants,  when  title  is  traced  through  par- 
tition deeds,  a  commissioner  may  testify  as  to 
the  partition,  and  who  the  commissioners  were. 

4.  Same. 

In  an  action  to  recover  land  claimed  under 
a  partition  deed  which  reserved  a  life  interest 
to  the  widow,  another  co-tenant  may  testify 
that  the  will  reserved  a  life  interest  in  the 
lands  conveyed  to  him  and  other  co-tenants. 

5.  Same— Record  of  Mutilated  Deed. 

In  an  action  to  recover  land,  a  deed  pro- 
duced at  the  trial  showed  mntilation.  and  that 
a  plat  therein  referred  to  was  missing.  Heldt 
that  the  record  of  the  deed  in  the  year  of  its 
execution,  showing  the  missing  portion,  was  ad- 
missible to  prove  such  portion. 

6.  Same. 

In  an  action  to  recover  land,  where  the 
record  of  a  deed  was  in  question,  the  grantor 
could  not  testify  aa  to  when  his  mother,  who 
was  also  a  grantor,  heard  the  deed  was  record- 
ed, why  she  came  to  the  recorder's  office,  nor 
that  he  consented  to  the  delivery  of  the  deed, 
nor  that  he  intended  to  deliver  it. 

7.  OoifTBACT— Parol  Bvidence. 

A  parol  agreement  not  expressed  In  a  par- 
tition deed  between  co-tenants  cannot  be  shown. 

8.  Deed— Construction. 

A  partition  deed,  signed  by  the  widow  and 
other  children  of  the  decedent,  conveyed  to  one 
child  a  fee-simple  title  except  a  life  claim  in 
said  land  in  the  widow.  Held  to  reserve  a  life 
estate  to  the  widow,  with  remainder  In  lee 
■imyie  te  the  grantet. 


9.  Adverse  PoasESsiOR. 

Where  a  partition  deed  reserved  a  life  es- 
tate to  the  widow,  with  remainder  in  fee  simple 
to  the  grantee,  no  adverse  possession  can  run 
against  the  grantee  until  the  death  of  the  wid- 
ow. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Gent.  Dig.  Life  Estates,  §  26.] 

10.  New  TriaI/— Jury— Disqualification. 
Where  a  juror,  on  examination,  states  that 

he  knows  of  no  relationship  to  the  parties,  and 
after  verdict  it  is  found  that  he  is  related,  it  is 
no  ground  for  new  trial,  as  the  relationship 
could  not  have  affected  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
CSent.  Dig.  New  Trial,  §  77.] 

AK>eal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;  F.  B.  Gary,  Special 
Judge. 

Action  by  H.  B.  and  W.  H.  Senterfeit  et 
al.  against  R.  B.  and  Amanda  Shealy  et  al. 
From  circuit  judgment,  defendants  appeal. 
Affirmed. 

The  deed  referred  to  in  exceptions  1  and 
2,  from  which  the  descriptipn  was  read,  was 
in  evidence.  The  deed  construed  by  the 
court  is  as  follows:  "Know  all  men  by  these 
presents,  that  we,  Sarah  Shealy,  widow  of 
Andrew  Shealy,  deceased;  Melvin  Shealy, 
Sarah  Shealy,  his  wife;  Jane  A.  Shealy, 
Amanda  M.  Shealy,  Leathy  B.  Shealy,  Mar- 
shal Shealy,  Catherine,  his  wife,  and  Reedy 
Shealy,  all  legal  heirs  of  Andrew  Shealy,  de- 
ceased, late  of  Lexington  county,  and  state 
aforesaid,  in  consideration  of  four  hundred 
dollars  to  us  in  hand  paid  by  Henry  Shealy, 
of  the  same  place,  the  receipt  whereof  we  do 
hereby  fully  acknowledge,  have  bargained, 
sold  and  quit  claim,  and  by  these  present  do 
bargain,  sell  and  quit  claim  unto  the  said 
Henry  Shealy,  and  to  his  heirs  and  assigns 
forever,  all  of  our,  and  each  of  our,  rights,  ti- 
tle, interest,  estate,  claim  and  demand,  both 
at  law  and  in  equity,  and  as  well  in  posses- 
sion as  in  expectancy  of,  in  and  to  all  that 
certain  farm  or  piece  of  land  containing  one 
hundred  acres,  situate  in  Lexington  county, 
and  state  aforesaid,  on  the  Pine  Log  Road 
adjoining  lands  of  James  M.  Jones,  No.  4,  es- 
tate of  John  Lowerman,  deceased,  and  tract 
No.  6,  and  hath  such  representation  as  a  plat 
of  the  same  hereunto  annexed,  made  by  W. 
B.  Sawyer,  D.  S.,  26th  January,  1877,  will 
more  fully  represent,  with  all  and  singular 
the  hereditaments  and  appurtenances  there- 
unto belonging,  excepting  a  lifetime  claim 
in  said  land  to  Sarah  Shealy,  widow  of  said 
Andrew  Shealy,  deceased.  In  witness  where- 
of, we  have  hereunto  set  our  hands  and  seals, 
February  6th,  A.  D.  1877.  Signed,  sealed 
and  delivered  in  the  presence  of  J.  M.  Jones, 
W.  B.  Sawyer."    (Properly  executed.) 

E.  F.  Strother  and  G.  T.  Graham,  for  ap- 
pellants. B.  W.  Crouch,  Efird  &  Dreher,  and 
B.  L.  Asbill,  for  respondents. 

POPE,  C.  J.  On  the  16th  day  of  May, 
1901,  this  action  was  commenced.  Its  ob- 
ject was  to  recov^  from  the  defendants  a 
txact  of  land  containing  100  acres,  situate  la 
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Lexington  county,  In  the  state  aforesaid, 
which  tract  of  land  is  more  fully  described  in 
a  plat  made  thereof  by  W.  B.  Sawyer,  deputy 
surveyor,  known  as  "Tract  No.  5"  of  the  land 
belonging  to  the  estate  of  Andrew  Shealy, 
deceased,  laid  out  January  26,  1877.  Plain- 
tiffs claim  this  land  as  arising  from  a  parti- 
tion of  the  lands  of  which  Andrew  Shealy 
died  seised  in  1873,  and  which  said  lands 
were  partitioned  amongst  his  seven  children 
by  three  commissioners  appointed  by  them. 
All  parties  being  sui  juris,  deeds  were  signed 
to  the  tract  so  partitioned  so  that  each  one 
of  the  seven  children  received  lands  in  kind, 
but  a  life  estate  in  each  tract  was  in  said 
deeds  reserved  to  Sarah  Shealy,  the  widow 
of  the  said  Andrew  Shealy,  deceased.  The 
plaintiffs  claim  the  tract  so  assigned  in  said 
partition  to  one  Henry  Shealy,  who  dle^  in 
1888,  survived  by  his  vrtdow  and  one  child. 
The  child,  an  infant,  died  prior  to  the  moth- 
er. The  mother  died  being  possessed  of  all 
the  estate  of  her  said  husband,  Henry  Shea- 
ly, and  his  infant  child.  After  her  death  a 
partition  of  said  tract  of  land,  containing  100 
acres,  was  made  under  the  decree  of  the 
court  of  common  pleas  for  Lexington  coun- 
ty, and  at  the  sale  ordered  by  said  court 
the  phi  in  tiffs  became  the  purchasers  thereof. 
After  the  death  of  the  life  tenant,  Sarah 
Shealy,  In  1900,  they  demanded  possession  of 
said  100  acres,  which  was  not  only  refused, 
but  they  were  ordered  not  to  come  upon  said 
lands.  Thereafter  they  brought  their  action 
as  aforesaid  against  the  three  defendants, 
who  have  retained  possession  thereof  since 
the  death  of  their  mother,  Sarah  Shealy,  de- 
ceased, widow  of  Andrew  Shealy,  deceased. 

The  defendants  set  up  three  defenses.  The 
first  was  a  general  denial  of  all  the  allega- 
tions of  the  plaintiffs'  complaint  The  sec- 
ond was  that  neither  the  plaintiffs,  their  an- 
cestors nor  predecessors,  were  seised  or  pos- 
sessed of  the  premises  described  In  the  com- 
plaint within  10  years  before  the  commence- 
ment of  this  action,  and  that  the  defendants 
are  the  owners  in  fee  of  the  said  premises, 
and  that  they  have  held  and  possessed  the 
said  premises  adversely  to  the  pretended  title 
of  the  plaintiffs  for  more  than  10  years,  un- 
der a  claim  of  title  in  fee,  exclusive  of  any 
other  right  And  for  a  third  defense  that  pri- 
or to  this  action  the  defendants  had  been  in 
the  adverse,  uninterrupted,  peaceable  posses- 
sion of  said  premises  for  a  period  of  10  years, 
claiming  the  same  as  their  own,  and  these 
defendants  plead  such  possession  as  a  bar  to 
this  action  under  the  statute.  The  action 
came  on  for  tri^l  before  the  special  judge 
Hon.  Frank  B.  Gary  and  a  jury.  Pull  testi- 
mony was  taken,  and  a  full  and  comprehen- 
sive charge  to  the  jury  from  the  said  spe- 
cial judge.  The  jury  thereupon  found  for  the 
plaintiffs  the  land  in  dispute.  A  motion  was 
made  for  a  new  trial  on  the  minutes  of  the 
court,  which  was  refused.  Thereafter,  on 
Judgment  being  entered  up  for  the  plain- 
tlSi,  the  defendants  appealed  to  this  court 


We  win  now  undertake  to  pass  upon  these 
exceptions  in  their  order. 

**(1)  Because  his  honor  erred  in  allowing 
counsel  for  plaintiffs  to  read  to  the  witness 
Mabus  a  description  of  the  land  in  contro- 
versy from  a  deed  which  counsel  held  in 
his  hand,  and  to  ask  said  witness  whether 
he  knew  the  land  described  in  the  said 
deed,  and  what  it  was  known  as;  the  error 
being  in  counsel's  telling  the  witness  where 
the  land  was;  instead  of  the  witness  telling 
the  court  and  jury  where  the  land  was,  and 
what  he  knew  about  it"  Before  the  ques- 
tion objected  to  was  asked,  the  witness  had 
testified  that  he  was  65  years  old,  that  he 
knew  Andrew  Shealy  and  his  children,  and 
he  lived  not  over  two  miles  from  him,  and 
that  he  knew  the  Shealy  lands  tolerably  well. 
We  do  not  see  that  there  was  any  serious  ob- 
jection to  the  mode  adopted  in  obtaining  the 
testimony  of  this  witness  touching  the  iden- 
tity of  the  particular  tract  here  sought  for. 
Of  course,  this  Identiffcation  had  to  be  made 
before  the  court  and  jury,  and  his  honor,  in 
permitting  the  question,  stated  that  he  knew 
no  better  way  for  the  witness  to  indicate 
what  the  tract  of  land  was,  how  located,  etc., 
unless  by  pursuing  the  plan  adopted;  nor 
do  we  see  that  there  was  any  ground  in  this 
matter  to  reverse  the  judgment  There  was 
other  and  full  testimony  in  r^ard  to  this 
tract  of  land.  It  happened  to  be  the  home 
tract  of  Andrew  Shealy,  deceased,  where  the 
children  were  brought  up,  some  of  whom 
have  never  left  the  place  since  their  birth. 
Therefore  we  overrule  this  exception. 

"(2)  Because  his  honor  erred  In  allowing 
counsel  for  plaintiff  to  propound  to  the  wit- 
ness Mabus  the  following  question  and  allow- 
ing said  witness  to  answer  same:  *Q.  Now, 
Mr.  Mabus,  I  will  read  you  the  description  of 
another  piece  of  land,  and  ask  you  if  you 
know  that  (Description  read  to  witness.) 
A.  No,  sir.  Q.  This  is  the  same  description 
I  read  to  you;  covers  the.  same  land?  A. 
Yes,  sir."*  The  appellants  fail  to  indicate 
to  this  court  what  their  ground  of  objection 
to  this  question  really  is,  and  we  will  ask 
to  be  excused  from  Involving  ourselves  in 
the  difficulty  of  ascertaining  exactly  what  the 
exception  to  the  testimony  is,  and  for  the 
present  we  will  overrule  the  exception  be- 
cause it  Is  too  general. 

"(3)  Because  his  honor  erred  In  allowing 
the  witness  Reynolds  to  testify  that  the  land 
of  Andrew  Shealy,  deceased,  had  been  divid- 
ed, and  that  he  and  two  others  were  the  com- 
missioners who  had  divided  said  land  among 
the  children  of  said  Andrew  Shealy,  when  it 
is  respectfully  submitted  that  the  division 
of  Andrew  Shealy'S  lands  was  irrelevant  to 
the  matter  in  issue  in  this  case."  We  cannot 
take  this  view  of  the  matter.  If  anything, 
we  think  the  presiding  judge  held  the  plain- 
tiffs to  too  narrow  a  compass.  Not  only  did 
this  witness  testify  to  the  division,  but  two 
of  the  defendants  did  likewise.  Truth  is 
the  great  aim   of  investigation   in   courta 
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The  best  manner  that  can  be  adopted  to  elicit 
the  truth  is  always  to  be  aimed  at  The 
deed  and  the  plat  show  that  this  tract  of 
100  acres  now  sued  for  was  tract  No.  5  In 
the  partition  of  Andrew  Shealy's,  deceased, 
lands.  As  before  remarked  the  partition 
was  not  made  under  proceedings  from  a 
court  or  in  a  courts  but,  all  parties  being  of 
full  age,  consented  to  these  three  neighbors, 
as  commissioners,  making  the  partition.  We 
cannot  see  that  any  mistake  was  made  by 
the  presiding  Judge  in  this  particular,  espe- 
cially in  yiew  of  the  quantity  of  testimony 
given  by  other  witnesses,  and  some  of  them 
parties  to  the  cause.  This  exception  is  over- 
ruled. 

'*(4)  For  that  Ills  honor  erred  in  admitting 
in  evidence  the  record  book  of  the  clerk's 
office,  which  contained  a  record  purporting 
to  be  a  deed  from  Sarah  Shealy  and  oth- 
ers to  Heury  Shealy,  when  the  original  deed 
was  delivered  to  plaintiffs'  counsel  in  open 
court,  pursuant  to  notice,  and  there  was  no 
competent  proof  that  said  deed  was  mu- 
tilated, or  that  any  part  of  it  was  lost." 
Certain  it  is  that  the  plat  to  which  direct 
reference  is  made  in  the  deed  Itself  as  be- 
ing a  part  of  said  deed  of  conveyance  to 
Henry  Shealy  was  not  attached  to  said  orig- 
inal deed  when  it  was  brought  into  court  un- 
der notice.  However,  such  plat  was  record- 
ed with  the  deed  in  the  clerk's  office  amongst 
the  records  of  1877,  the  year  in  which  it 
was  executed.  Canylng  out  the  view  sug- 
gested by  the  appellant,  it  would  seem  that 
the  Jury  would  have  been  denied  the  pleasure 
and  profit  of  the  inspection  of  this  plat  if 
their  views  had  prevailed.  There  were  pal- 
pable evidences  of  a  mutilation  of  the  orig- 
inal deed  when  produced  In  court  How  else 
could  the  changes  that  had  been  wrought 
in  the  body  of  the  deed  itself  been  brought 
to  light  than  by  a  comparison  of  said  orig- 
inal deed  with  the  record  from  the  office  of 
the  register  of  mesne  conveyance,  which 
purported  to  be  a  copy  of  the  said  deed, 
made  in  the  very  year  of  Its  execution?  We 
Jiust  overrule  this  exception. 

*'(5)  Because  his  honor  erred  in  admitting 
in  evidence  the  record  of  the  clerk's  office, 
which  contained  the  record  of  a  paper  pur- 
porting to  be  a  deed  from  Sarah  Shealy  and 
others  to  Henry  Shealy,  when  the  original 
deed  had  been  produced,  and  in  holding 
that  the  notice  which  was  served  on  defend- 
ants had  nothing  to  do  with  the  copy  to  be 
introduced,  and  that  plaintiff  could  put  up 
the  next  best  evidence,  when  it  is  respectful- 
ly submitted  that  if  the  original  had  not 
been  produced,  or,  if  it  had  been  produced, 
there  had  been  no  proof  to  show  it  had  been 
mutilated,  then  a  certified  copy  alone  could 
have  been  admitted  in  evidence,  and  not  the 
record  book  from  the  clerk's  office;  and  bis 
honor  erred  in  matter  of  law  in  not  so  hold- 
ing. 

*(6)  Because  his  honor  erred  in  holding; 
'Gentlemen,  I  hold  he  has  the  right  to  in- 


troduce this  record  for  the  purpose  of  prov- 
ing that  portion  of  the  record  which  does 
not  appear  in  the  deed.  I  think  the  fact  it 
is  on  record  is  certainly  some  evidence  it 
was  at  one  time  in  existence.  Of  course, 
the  original  is  the  highest  evidence,  and 
as  far  as  it  goes  it  ought  to  be  used  rather 
than  the  record.'  The  error  being  in  his 
honor  holding  that  the  fact  that  this  deed 
had  been  placed  on  record  was  sufficient  to 
show  that  the  deed  had  been  mutilated." 

The  fact  of  the  mutilation  of  the  deed  was 
a  matter  of  evidence  furnished  by  the  paper 
itself.  This  condition  spoke  louder  than 
words  of  the  mutilation.  His  honor  so  found, 
and  it  was  while  being  governed  by  this 
mutilated  condition  of  the  deed  that  he  made 
the  remarks  attributed  to  him  in  these  two 
exceptions.  We  do  not  ourselves  see  how 
any  better  evidence  could  have  been  fur- 
nished of  the  mutilation  of  the  deed  than 
by  the  comparison  of  such  mutilated  deed 
with  a  copy  of  said  deed  as  entered  on  the 
records  of  the  office  of  the  register  of  mesne 
conveyances  for  Lexington  county  in  the  very 
year  of  the  execution  of  the  deed.  Of  course, 
other  testimony  might  have  been  introduced 
if  it  had  been  obtainable,  but  there  was  no 
allegation  that  such  evidence  was  obtainable. 
Practice  makes  perfect  The  courts  of  Jus- 
tice, in  reaching  out  after  a  proper  remedy 
by  which  you  may  lay  bare  the  mutilation 
of  an  original  deed,  must  have  resort  to 
practical  methods.  These  two  exceptions  are 
overruled. 

"(7)  For  that  his  honor  erred  in  admitting 
in  evidence  the  record  of  a  paper  which 
purported  to  be  a  plat  of  the  land  in  contro- 
versy, when  there  was  not  a  particle  of 
proof  to  show  that  the  original  plat  was 
not  in  existence,  and  in  the  absence  of  any 
notice  to  the  defendant  that  plaintiffs  would 
use  the  record  or  certified  copy  of  such  plat 
and  in  holding  that  in  the  absence  of  any 
proof  the  presumption  was  that  the  plat  was 
lost  or  destroyed."  The  plat  in  controversy 
was  referred  to  in  the  deed  itself  and  as 
a  part  of  said  deed.  When  this  deed  was 
produced  on  notice  to  the  defendants,  the 
plat  was  conspicuously  absent;  but  the  rec- 
ord in  the  mesne  conveyance  office  showed 
that  it  was  recorded  along  with  the  deed 
in  the  year  1877.  It  was  held  in  State  v. 
Crocker,  49  S.  0.  242,  248,  27  S.  E.  49, 
that  **it  thus  appears  that  one  of  the  modes 
of  proving  a  record  is  by  the  production  of 
the  record  Itself."  This  is  the  view  we  take 
of  the  exigencies  of  the  case  at  bar,  and 
therefore  we  overrule  this  exception. 

We  will  now  consider  the  eighth,  ninth, 
tenth,  eleventh,  twelfth,  and  thirteenth  ex- 
ceptions, relating  as  they  do  to  the  witness 
R,  B.  Shealy. 

"(8)  For  that  his  honor  erred  in  not  al- 
lowUig  the  defendant  R.  B.  Shealy  to  testify 
when  his  mother,  Sarah  Shealy,  first  heard 
that  the  deed  from  Sarah  Shealy  and  others 
to   Heury   Shealy   for   the  land  in   contro- 
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Tenj  was  on  record*  and  in  not  allowing 

him  to  testify  wben  bis  mother  first  knew 
that  Bald  deed  was  on  record,  when  the  re- 
cording of  said  deed  was  a  most  material 
question  at  issue  in  said  case. 

**(9)  Because  his  honor  erred  in  refusing  to 
allow  R.  B.  Shealy  to  testify  for  what  pur- 
pose his  mother  came  to  Lexington  about 
one  year  before  she  died. 

"(10)  Because  his  honor  erred  in  refusing 
to  allow  R.  B.  Shealy  to  testify  as  to  the 
state  of  his  feelings  when  he  first  heard  that 
the  deed  from  Sarah  Shealy  and  others  to 
Henry  Shealy  had  been  placed  on  record. 

*'(11)  For  that  his  honor  erred  in  ruling 
out  the  following  question,  which  was  pro* 
poanded  to  R.  B.  Shealy:  'Did  you  consent 
for  the  delivery  of  this  deed  to  anybody? 
when  the  question  of  the  delirery  of  this 
deed  was  one  of  the  principal  issues  in  the 
case. 

'X12)  For  that  his  honor  erred  in  allow- 
ing the  witness  R.  B.  Shealy  to  testify  all 
about  the  division  of  Andrew  Shealy's  estate, 
which  was  a  collateral  matter,  and  irrelevant 
to  the  matter  at  issue  In  said  case. 

''(13)  Because  his  honor  erred  in  allowing 
R.  B.  Shealy  to  testify  on  recros»-examina- 
tlon,  against  objection,  that  he  thought  his 
mother  reserved  an  interest  in  other  tracts 
of  land,  the  same  not  being  in  reply  to 
any  new  matter  brought  out  by  defendants 
hi  their  examination  of  said  witness  in  reply, 
and  was  wholly  irrelevant  to  the  matter 
in  issue.'' 

We  see  no  practical  importance  growing 
oat  of  when  the  old  mother,  Mrs.  Sarah 
Shealy,  first  heard  of  her  deed  and  others 
with  her  was  on  record.  It  was  purely  hear- 
say. Nor  could  R.  B.  Shealy  testify  for 
what  purpose  his  mother  came  to  Lexington 
the  year  before  she  died,  nor  was  there  any 
error  in  refusing  R.  B.  Shealy's  testimony  as 
to  his  state  of  feeling  when  he  first  heard 
that  this  deed  was  on  record,  nor  as  to 
whether  he  consented  to  the  delivery  of  the 
deed  to  anybody.  We  do  not  think  his  honor 
erred  In  allowing  this  witness  to  testify  all 
about  the  division  of  Andrew  Shealy's  estate. 
He  was  a  party  to  it,  signed  the  deed,  and 
on  his  cross-examination  it  is  perfectly  legiti- 
mate for  R.  B.  Shealy  to  testify  that  he 
thought  his  mother  reserved  an  interest  in 
the  other  tracts  of  land.  These  exceptions 
are  therefore  overruled. 

"(14)  For  that  his  honor  erred  in  not  allow- 
ing  Amanda  Shealy  to  testify  that  she  never 
Intended  to  deliver  the  deed  from  Sarah 
Shealy  and  others  to  Henry  Shealy  unto  the 
said  Henry  Shealy,  the  question  of  the  de- 
liTery  of  said  deed  being  the  most  material 
issue  In  the  case. 

'*(15)  Because  his  honor  erred  in  not  al- 
lowing Amanda  Shealy  to  testify  that  her 
mother  did  not  know  that  the  deed  from 
Sarah  Shealy  and  others  to  Henry  Shealy 
was  on  record,  and  holding  that  her  testi- 
toony  on  that  point  would  be  hearsay. 
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''(16)  Because  his  honor  erred  in  refusing 
to  allow  Amanda  Shealy  to  testify  In  reply 
as  to  an  agreement  between  herself,  her 
mother,  brothers,  sisters,  and  Henry  Shealy, 
about  Henry  Shealy* s  interest  In  the  lands  of 
Andrew  Shealy,  deceased,  when  counsel  for 
plaintiff  brought  out  of  her  on  cross-examina- 
tion that  Henry  Shealy  would  have  received 
the  property  in  controversy  had  he  complied 
with  the  agreement;  the  more  especially  be- 
cause counsel  for  plaintiff  were  trying  to 
show  to  the  Jury  that  the  defendants  were 
trying  to  cheat  Henry  Shealy  out  of  his  in- 
terest in  Andrew  Shealy's  estate." 

We  do  not  see  that  his  honor  made  any  er- 
ror when  he  refused  to  allow  Amanda  Shealy 
to  testify  as  to  what  these  three  exceptions 
set  forth.  She  had  signed  the  deed.  After 
her  mother's  death  the  deed  was  found  in 
her  possession,  and  that  deed  had  been  re- 
corded the  year  of  its  execution.  These  ex- 
ceptions are,  therefore,  overruled. 

"(17)  Because  his  honor  erred  in  holding 
and  charging  the  jury  that  the  deed  from 
Sarah  Shealy  and  others  to  Henry  Shealy 
conveyed  a  life  estate  to  Sarah  Shealy,  or  re- 
served a  life  estate  in  Mrs.  Shealy. 

"(18)  For  that  his  honor  erred  in  charging 
the  Jury:  *A  deed  may  be  so  drawn  as  to 
convey  a  life  estate  to  one  person,  and  after 
the  death  of  such  person  then  to  some  one 
else  absolutely;  and  this  deed  here  introdu- 
ced by  plaintiffs,  purporting  to  be  signed  by 
Sarah  Shealy,  MeMn  Shealy,  Jane  Shealy, 
Amanda  Shealy,  Eliza  Shealy,  Marshal  Shea- 
ly, Reedy  Shealy,  conveys  a  life  estate  to 
Mrs.  Sarah  Shealy  and  an  absolute  estate  to 
Henry  Shealy,  but  under  this  deed  neither 
Henry  Shealy  nor  his  heirs  would  be  entitled 
to  the  possession  of  the  land  described  In 
this  deed  until  after  the  death  of  Mrs.  Sarah 
Shealy;*  the  error  being  that  he  told  the  jury 
that  said  deed  conveyed  a  life  estate  to  Sarah 
Shealy,  and  that  under  said  deed  neither 
Henry  Shealy  nor  his  heirs  were  entitled  to 
the  possession  of  it  until  after  the  death  of 
Mrs.  Sarah  Sbealy. 

"(19)  Except  because  the  court  erred  in 
charging  plaintiffs'  seventh  request,  as  fol- 
lows: *Under  the  terms  of  this  deed  Henry 
Shealy,  if  then  living,  or  his  heirs  if  he  be 
then  dead,  would  be  entitled  to  the  posses- 
sion of  the  land  set  forth  and  described  in 
this  deed  immediately  upon  the  death  of 
Mrs.  Sarah  Shealy;'  the  error  consisting  in 
his  honor's  telling  the  jury  that  said  deed 
conveys  a  life  estate  to  Mrs.  Sarah  Shealy, 
and  that  Henry  Shealy  nor  his  heirs  were  en- 
titled to  the  land  until  after  the  death  of 
Sarah  Shealy." 

As  to  these  three  exceptions  we  hold  that 
it  was  the  duty  of  the  presiding  judge  to  con- 
strue for  the  Jury  the  meaning  and  effect  in 
law  of  the  deed  of  Sarah  Sbealy  and  others 
to  Henry  Shealy.  Pelaser,  Rogers  &  Co.  v. 
Steadman,  22  S.  G.  288.  All  the  circuit  judge 
did  was  to  give  the  legal  effect  of  the  provi- 
sions of  said  deed,  leaving  the  question  of 
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its  execution  to  the  Jury  itself,  and  we  think 
that  the  construction  placed  upon  the  deed 
by  the  circuit  judge  was  natural  and  proper, 
to  wit,  that  a  life  estate  was  reserved  in  said 
land  under  said  deed  to  Mrs.  Sarah  Shealy, 
and  that  the  remainder  therein  vested  in 
Henry  Shealy,  his  heirs  and  assigns.  These 
exceptions  are  therefore  overruled, 

"(20)  Except  because  the  court  refused  to 
charge  the  defendants'  fifth  request,  as  fol- 
lows: 'And  if,  after  execution,  the  deed  is 
retained  by  the  grantor  for  any  purpose, 
such  as  security,  for  the  payment  of  the  pur- 
chase money,  which  indicated  that  the  tranih 
action  is  not  yet  complete,  delivery  will  not 
be  presumed,'  when  one  of  the  material  is- 
sues in  the  case  was  whether  or  not  the  deed 
had  ever  been  delivered."  We  think  the  cir- 
cuit judge  exercised  a  proper  care  in  refusing 
to  charge  the  language  requested  by  the  ap- 
pellants in  this  exception  set  forth.  He  had 
already  stated  to  the  jury  that  the  matter 
of  the  delivery  of  the  deed  was  a  question  for 
their  determination  alone,  in  which  he  could 
be  of  no  assistance  to  them,  and  the  exercise 
of  due  care  on  his  part  not  to  trench  upon 
the  constitutional  provision  relating  to  char- 
ges on  facts  by  circuit  judges  was  carefully 
observed.    This  exception  is  overruled. 

"(21)  For  that  his  honor  erred  in  refusing 
to  charge  the  defendants'  ninth  request,  as 
follows:  1  charge  that  under  the  deed  from 
Sarah  Shealy  and  others  to  Henry  Shealy 
that,  if  that  deed  was  executed  and  deliver- 
ed to  Henry  Shealy,  that  he  took  an  abso- 
lute fee-simple  title  to  the  premises  describ- 
ed in  the  complaint  without  limitation  or 
condition,  because  the  words  used  in  said 
deed  are  not  sufficient  to  create  a  life  estate 
in  said  premises  in  favor  of  Sarah  Shealy,  or 
to  give  Sarah  Shealy  a  life  estate  in  said 
premises;'  when  it  is  respectfully  submitted 
that  under  said  deed  Henry  Shealy  took  an 
absolute  title  to  said  premises,  and  was  en- 
titled to  the  immediate  possession  thereof 
upon  the  execution  and  delivery  of  said 
deed."  We  think  the  circuit  judge  properly 
construed  the  provisions  of  this  deed  as  only 
carrying  the  remainder  to  Henry  Shealy,  his 
heirs  and  assigns,  with  a  life  estate  to  his 
mother,  Mrs.  Sarah  Shealy,  and  therefore  he 
ought  not  to  have  charged  as  requested  here- 
in.   The  exception  is  overruled. 

"(22)  Because  his  honor  erred  in  refusing 
to  charge  the  defendants'  tenth  request,  as 
follows:  *You  are  further  charged  that  the 
words  "excepting  a  life  claim  which  Sarah 
Shealy  may  have  in  said  premises'  do  not 
create  any  charge  or  affix  any  trust,  in  a  le- 
gal sense,  upon  the  property  conveyed  to 
Henry  Shealy  in  fee  simple  under  said  deed;' 
when  it  is  respectfully  submitted  that  the 
words  thus  used  in  said  deed  are  not  suffi- 
cient to  convey  a  life  estate  in  said  premises 
to  Sarah  Shealy,  and  do  not  create  any 
charge  or  affix  any  trust  upon  the  property 
conveyed  by  said  deed."  This  exception  is 
virtually  overruled  by  what  we  have  held 


in  construing  the  twenty-first  exception.  We 
now  formally  overrule  it 

"(23)  For  this  his  honor  erred  in  refusing 
to  grant  a  new  trial  in  said  case,  when  the 
affidavits  submitted  showed  that  the  father 
of  Joe  F.  Fallaw,  the  foreman  of  the  jury, 
had  married  the  aunt  of  the  plaintiff,  and 
when  the  court  asked  the  jurors  if  any  of 
them  were  related  by  blood  or  marriage  to 
any  of  the  parties  to  the  action  the  said  ju- 
ror stated  that  he  was  not  related  to  them." 
We  think  the  question  here  involved  has  al- 
ready been  fully  answered  by  the  court  in 
Garrett  v.  Weinberg,  58  S.  O.  162,  37  S.  B. 
61;  Mew  y.  Railroad  Company,  55  S.  G.  90. 
82  S.  E.  828;  Civ.  Code  of  South  Carolina, 
1902,  Si  2940,  2946;  23  St  at  Large,  p. 
39.  There  is  nothing  in  the  case  showing 
what  ruling  the  trial  Judge  made  on  the 
motion  for  a  new  trial,  nor  is  there  any- 
thing in  the  case  to  show  that  the  court  ask- 
ed the  jurors  if  they  were  related  to  any  of 
the  parties.  The  Juror  did  say  that  he  knew 
of  no  relation,  and,  if  he  did  not  know,  the 
relationship  would  not  afi^ect  him.  It  is  also 
plain  that  the  defendants  did  not  use  due 
diligence  in  ascertaining  if  any  juror  was  re- 
lated to  the  parties,  and  the  motion  comes 
too  late  to  set  aside  the  verdict  for  this 
cause  after  its  rendition.  This  exception  is 
overruled. 

"(24)  Except  because  the  court  charged  the 
jury  a  portion  of  plaintiffs'  tenth  request,  as 
follows:  'In  other  words,  under  this  deed 
here  I  charge  you  that  Mrs.  Sarah  Shealy 
had  the  right  to  the  possession  of  the  land 
described  therein  during  her  lifetime,  but 
she  could  not  hold  said  land  adversely  to 
Henry  Shealy,  or  adversely  to  the  heirs  of 
Henry  Shealy;  neither  could  she  hold  it  ad- 
versely to  the  purchasers  of  the  Interest  of 
Henry  Shealy's  heirs.' "  There  is  no  specifi- 
cation of  error  in  this  ground  of  appeal,  but, 
if  there  had  been,  we  hold  that  the  circuit 
judge  did  not  err  in  his  construction  of  the 
deed  as  set  out    This  exception  is  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  afilrmed. 


(71  S.  C.  SU) 
STATE  ez  rel.  SEALS  et  aL  t.  DURANT 

et  al. 
(Supreme  Court  of  South  Carolina.     April   5, 

1905.) 

Mandamus  to  County— Payment  of  Debts. 
Act  1902  (23  St  at  Large,  p.  1194),  es- 
tablishing the  county  of  Lee,  requires  the  Gov- 
ernor to  appoint  a  commission  to  divide  the 
debts  of  the  counties  of  Sumter,  Kersbaw,  and 
Darlington  with  the  new  county.  The  com- 
mission apportioned  the  debts  of  the  counties 
of  Sumter  and  Darlington,  but  made  no  ap- 
portionment of  the  debts  of  the  county  of  Ker- 
shaw. Held  that,  until  such  apportionment  is 
made,  it  is  not  the  plain  duty  of  the  county 
board  of  Lee  county  to  pay  the  amount  found 
by  the  commission  to  be  due  by  Lee  county  to 
Sumter  county  out  of  a  fund  raised  by  the  sale 
of  bonds  to  pay  the  debt  due  by  Lee  county  to 
the  old  counties,  where  the  fund  is  insufficient 
to  pay  the  apportioned  debt  of  all  the  counties. 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Lee  County;   Purdy,  Judge. 

Petition  by  WUllam  H.  Seale  and  others, 
county  board  of  commissioners  for  Sumter 
county,  for  a  writ  of  mandamus  against  J. 
Oliver  Durant  and  others,  county  board  of 
commissioners  of  Lee  county,  and  J.  M. 
Smith.  From  an  order  granting  the  writ, 
respondents  appeal.    Reversed. 

J.  T.  Hay  and  B.  F.  Kelley,  for  appeUants. 
L.  D.  Jennings,  for  respondents. 

JONES,  J.  The  board  of  county  commis- 
sioners of  Sumter  county  made  application 
in  the  circuit  court  for  a  writ  of  mandamus 
to  compel  the  board  of  county  commission- 
ers of  Lee  county  to  pay  over  to  relators  the 
amount  alleged  to  be  due  Sumter  county 
from  Lee  county  as  apportioned  indebted- 
ness growing  out  of  its  formation  from  parts 
of  Sumtor,  Darlington,  and  Kershaw  coun- 
ties. Judge  Purdy  granted  the  writ,  requir- 
ing that  respondents  draw  their  warrant 
against  the  fund  provided  for  that  purpose 
for  $5,247.17,  with  interest  from  February 
25, 1902,  at  6  per  cent,  as  proportionate  part 
of  bonded  and  note  indebtedness,  and  for 
$2,206.90,  with  interest  from  December  10, 
1902,  at  7  per  cent  per  annum,  as  proportion- 
ate part  of  expenditures,  making  a  total  of 
$7,45107,  exclusive  of  interest  From  this 
Judgment  respondents  have  appealed  on  a 
number  of  exceptions,  which  practically 
raise  the  question  whether  the  circuit  court 
committed  error  In  issuing  the  writ,  in  view 
of  the  facts  in  the  case  and  the  law  gov- 
enilng  mandamus. 

In  the  case  of  State  v.  Whltesides,  30  B.  G. 
679,  581,  9  S.  E.  661,  662,  3  L.  R.  A.  777,  the 
role  governing  mandamus  cases  is  thus  stat- 
ed: •'Where  a  party  has  a  legal  right,  to 
the  enjoyment  of  which  the  discharge  of  a 
ministerial  duty  on  the  part  of  a  public  offi- 
cer is  necessary,  and  he  has  no  other  ade- 
quate remedy,  in  case  the  officer  refuses  to 
discharge  this  duty  mandamus  Is  the  proper; 
proceeding.  ♦  ♦  ♦  Upon  application  for 
this  writ  against  a  public  officer,  the  ques- 
tions to  be  considered  are:  (1)  Is  the  duty 
claimed  a  ministerial  duty?  (2)  Has  the  pe- 
titioner a  legal  right  for  liie  enjoyment, 
protection,  or  redress  of  which  the  discharge 
of  said  duty  Is  necessary?  (3)  Has  he  no 
other  adequate  and  sufficient  remedy?  This 
same  case  defines  a  ministerial  duty  as  one 
''expressly  imposed  by  law,  or  arising  nec- 
essarily as  an  incident  to  the  office;  involv- 
ing no  discretion  in  its  exercise,  but  man- 
datory and  imperative."  It  becomes  neces- 
sary, then,  to  inquire,  first  if  such  plain, 
ministerial  duty  imposed  by  law  exists  in 
this  case.  The  county  of  Lee  was  estab- 
lished by  act  of  1902  (23  St  at  Large,  p. 
1194).  Section  12  (page  1200)  of  this  act  is 
as  follows:  "Sec.  12.  The  Governor  is  here- 
by authorized  and  empowered  to  appoint  a 
commission  of  nine  persons,  two  of  whom 
shall  be  residents  of  each  of  the  counties  of 


Kershaw,  Darlington  and  Sumter,  two  of 
the  county  of  Lee,  and  one  a  resident  of 
some  other  county,  which  said  commission 
shall  divide  and  apportion  between  said  four 
counties  the  present  lawful  and  bona  fide  in- 
debtedness of  the  old  counties  of  Kershaw, 
Darlington  and  Sumter,  so  that  the  county 
of  Lee  shall  bear  its  just  apportionment  of 
the  whole  indebtedness  of  the  old  counties 
from  which  it  has  been  formed,  and  also  any 
charges  or  claims  which  said  counties  may 
have  against  the  county  of  Lee  for  such 
transaction  as  may  occur  from  the  date  of 
the  passage  of  this  bill  to  the  next  general 
election,  having  regard  to  the  amount  of 
unpaid  taxes  due  to  the  said  counties  of 
Kershaw,  Darlington  and  Sumter."  In  pur- 
suance of  this  section,  the  Governor  appoint- 
ed as  commissioner  T.  H.  Gibbes,  of  Rich- 
land county,  chairman;  H.  G.  Garrison  and 
N.  A.  Bethune,  commissioners  for  Kershaw 
county;  Robert  McFarlane  and  O.  W.  Well- 
ing, commissioners  for  Darlington  county; 
Nelll  O'Donald  and  O,  G.  Rowland,  commis- 
sioners for  Sumter  county;  and  G.  F.  Par- 
rott  and  C.  T.  Ferine,  commissioners  for  Lee 
county.  These  commissioners  met  in  the 
city  of  Columbia,  S.  C,  on  July  14,  1903, 
and  at  this  meeting  a  settlement  sheet  be- 
tween Sumter  and  Lee  counties,  consisting 
of  36  pages,  was  submitted,  and  was  adopt- 
ed by  the  commission,  "subject  to  be  cred- 
ited for  any  errors  and  subject  to  a  settle- 
ment of  school  funds,  leaving  settlement  of 
school  funds  open  for  settlement  between  the 
counties;  Lee  county  to  have  thirty  days 
from  date  to  report  any  claims  as  to  errors 
in  the  settlement  sheet  and  any  such  report 
to  be  made  to  the  chairman  of  the  commis- 
sion." The  proportion  for  division  as  be- 
tween Sumter  and  Lee  counties  was  .746a 
per  cent  for  the  former,  and  .2537  per  cent 
for  the  latter.  A  resolution  was  adopted 
striking  out  a  credit  allowed  Lee  county  for 
$125  for  dispensary  insurance,  and  allowing 
Lee  county  credit  for  a  proportion  of  that 
amount  in  the  same  ratio  that  the  indebted- 
ness is  apportioned.  A  further  resolution 
was  adopted  by  the  commission,  allowing 
Lee  county  credit  for  her  proportion  of  the 
value  of  the  chain-gang  equipment  as  of 
date  December  10,  1902,  in  the  same  propor- 
tion that  the  indebtedness  was  apportioned; 
the  settlement  of  this  item  to  be  made  by 
the  survivors  of  both  counties.  It  appears 
that  on  December  6,  1903,  the  said  super- 
visors agreed  upon  $1,650  as  the  value  of  the 
chain-gang  equipment  of  which  Lee  county's 
proportion  would  be  $416.06.  It  also  ap- 
pears that  the  school-fund  matter  has  beer 
adjusted  between  Sumter  and  Lee  counties, 
and  that  no  application  has  been  made  for' 
other  correction  of  said  settlement  sheet. 

Notwithstanding  the  irregularity  of  not 
reporting  to  the  commission  the  settlement 
of  these  matters  left  open  by  the  commis- 
sion, and  formal  action  tlieroon  by  the  com- 
mission, since  these  matters  have  been  made 
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certain*  and  the  correctness  of  the  apportion- 
ment as  between  Sumter  and  Lee  counties  Is 
not  now  disputed,  we  would  not  disturb  the 
judgment  of  the  circuit  court  if  there  were 
no  other  interests  Involved,  save  those  of 
Sumter  and  Lee  counties.  With  reference 
to  the  interest  of  Darlington  county,  it  ap- 
pears from  the  minutes  of  the  commission 
that  Mr.  McFarlane  presented  the  claim  of 
Darlington  county,  and  stated  that  Darling- 
ton and  Lee  counties  had  practically  agreed, 
and  that  Darlington  county  owes  Lee  county 
$662.23.  This  statement  and  settlement  was 
confirmed  by  the  commission,  "subject  to 
correction  of  errors."  As  no  error  has  been 
suggested,  and  It  appears  that  Lee  county 
is  not  indebted  to  Darlington  county,  there 
would  be  nothing  to  prevent  affirmance  of 
the  judgment  of  the  circuit  court  if  only  the 
interests  of  Darlington,  Sumter,  and  Lee 
counties  were  concerned. 

But  the  serious  difficulty  which  exists  Is 
with  reference  to  the  status  and  interest 
of  Kershaw  county.  The  minutes  of  the 
commission  show  on  this  subject  as  follows: 
"Mr.  Garrison  stated  on  behalf  of  Kershaw 
county  that  no  statement  had  as  yet  been 
submitted,  but  that  the  Kershaw  county  com- 
missioners would  submit  their  account  to 
the  Lee  county  commissioners,  and,  if  they 
could  not  agree  on  the  settlement,  then  they 
would  submit  the  statement  to  the  commis- 
sion." That  statement  has  not  been  present- 
ed to  the  commission,  nor  has  the  commis- 
sion taken  any  action  whatever  with  refer- 
ence to  apportioning  the  Indebtedness  be- 
tween ^Kershaw  and  Lee  counties.  The  un- 
traversed  return  of  respondents  to  the  rule 
to  show  cause  herein  states  "that  the  re- 
spondents have  used  all  effort  in  their  power 
to  secure  the  apportionment  of  the  debt  be- 
tween Kershaw  and  Lee  counties,  but  so 
far  have  not  been  able  to  have  the  same  ad- 
justed; that  so  far  as  respondents  are  In- 
formed and  can  discover, .  upon  the  adjust- 
ment of  indebtedness  the  county  of  Lee  will 
be  Indebted  to  the  county  of  Kershaw  in  the 
sum  of  not  less  than  $4,000,  and  such  indebt- 
edness may  reach  $5,000;  that  the  respond- 
ents cannot  be  required  to  pay  the  demand 
of  the  county  of  Sumter,  which  will  about 
take  the  whole  amount  derived  from  the  sale 
of  the  bonds  aforesaid,  and  leave  all  indebt- 
edness of  the  county  of  Lee  to  Kershaw  coun- 
ty entirely  unprovided  for."  For  the  pur- 
pose of  raising  funds  to  pay  the  apportioned 
indebtedness  of  Lee  county  to  the  counties 
of  which  It  was  formed,  an  act  of  the  Legis- 
lature was  adopted  February  19,  1904  (Acts 
1904,  p.  590),  authorizing  the  sale  of  $10,000 
of  coupon  bonds,  to  be  known  as  apportioned 
bonds.  These  bonds  were  Issued  and  sold* 
and  the  proceeds,  $10,000,  are  now  in  the 
hands  of  the  board  of  coimty  commissioners 
of  Lee  county  for  application  according  to 
the  purposes  of  the  act  Since  the  claims  of 
Sumter  county  aggregate  $7,454.07,  vrtth  in- 
terest, and  the  probable  claims  of  Kershaw 


county  will  not  be  less  than  $4,000,  and 
may  reach  a  greater  sum,  it  is  manifest  that 
the  fund  Is  not  sufficient  to  pay  the  claims 
of  Sumter  and  Kershaw  counties  In  full. 
To  now  pay  Sumter  county  in  full,  and  leave 
Kershaw  county's  claim  unprovided  for, 
would  be  so  clearly  unjust  that  a  court  of 
justice  should  not  sanction  payment  in  full 
to  Sumter  county,  under  the  circumstances, 
unless  some  imperative  rule  of  law  compels. 
We  know  of  no  such  rule.  The  statute  ap- 
propriates a  fund  to  the  claims  of  Kei'sbaw 
county  as  well  as  Sumter  county,  and«  be- 
fore any  duty  arises  to  pay,  the  commission 
charged  with  the  apportionment  of  the  in- 
debtedness must  act  in  the  premises.  So  far 
the  action  of  the  commission  is  incomplete, 
and  the  conditions  do  not  exist  which  would 
make  it  the  plain  ministerial  duty  of  those 
in  charge  of  the  fund  to  pay  It  out  When 
the  proportionate  Indebtedness  of  Lee  county 
to  Kershaw  county  is  ascertained  In  the  man- 
ner provided  by  law,  then  the  duty  would 
arise  to  pay  the  claims  out  of  the  fund  in 
question  in  full,  If  the  funds  be  sufficient; 
pro  rata,  if  not  sufficient  The  case  of  Mc- 
Laughlin T.  County  Commissioners,  7  S.  G. 
376,  relied  on  by  the  circuit  court  and  by 
counsel  for  Sumter  county,  does  not  seem  to 
be  in  point,  for  in  that  class  the  claims  of 
Mrs.  McLaughlin  had  been  duly  audited  for 
an  amount  not  exceeding  the  fund  for  pay- 
ment which  had  been  specifically  collected 
for  such  claims.  Here  all  conditions  prece- 
dent to  payment  have  not  been  complied 
with,  as  in  that  case,  because  the  commission 
to  adjust  the  indebtedness  has  not  finished 
its  work,  and  the  fund  appears  to  be  insuffi- 
cient to  pay  in  full  all  claimants  having 
rights  with  respect  thereto.  This  is  not  the 
case  of  a  creditor  whose  diligence  should 
give  him  priority  or  preference,  but  a  case 
where  a  fund  is  for  distribution  according 
to  law  among  several  parties  having  equal 
rights  with  respect  thereto.  Wherever  lies 
the  fault  of  the  nonaction  of  the  commission 
with  respect  to  the  claims  of  Kershaw  coun- 
ty, the  commission  must  act  as  required  by 
the  statute  before  a  ministerial  du^  to  dis- 
tribute the  fund  can  arise. 

The  judgment  of  the  circuit  court  is  revers- 
ed and  the  petition  for  mandamus  Is  dis- 
missed. 

GART,  A.  J.,  did  not  sit  in  this  case,  be- 
cause of  illness. 


(71  S.  C.  331) 
TEAM  V.  BRYANT  et  aL 

(Supreme  Court  of  South  Carolina.     April  7, 
1905.) 

MoBTOAGS— FoBEci:/>snBB  —  SciTiNO    AsinB-* 
iNSANrrr  or  Mobtqaoob. 

A  mortgage  executed  by  a  man  subiect  to 
attacks  of  dementia  with  lucid  intervals  was 
foreclosed.  He  was  not  represented  at  fiuch 
foreclosure  by  a  committee,  and  the  evidence 
did  not  show  that  at  the  time  of  the  execution 
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ti  the  mortgai^e,  and  when  snmmons  in  fore- 
doBore  was  served,  he  was  suffering  from  such 
an  attack,  or  was  in  a  state  of  continued  men- 
tal aberration  for  such  time  as  to  prevent  his 
appearance  and  answer.  Held,  that  the  jud|r- 
ment  would  not  be  set  aside  on  motion  of  his 
heirsL 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;  Gary,  Judge. 

Action  by  Tinnie  R.  Team  against  Dick 
Bryant  and  others.  Judgment  for  plaintiff. 
Motion  by  certain  heirs  of  defendant  Bryant 
to  set  aside  tbe  Judgment  dismissed,  and  tbe 
heirs  appeal.    Affirmed. 

The  circuit  decree  on  the  motion  Is  as  fol- 
lows: 

'The  plaintiff  abOTe  named  obtained  judg- 
meat  by  default  for  foreclosure  against 
the  defendant  Dick  Bryant  In  June,  1902. 
Tbe  mortgaged  premises  were  sold  under  said 
judgment  in  December,  1902,  and  were  pur- 
chased by  the  plaintiff  herein.  Subsequently 
Dick  Bryant  died.  A  motion  is  now  made 
on  behalf  of  the  heirs  of  Dick  Bryant  to 
have  the  said  judgment  vacated  and  set 
aside  on  tbe  ground  that  Dick  Bryant  was  of 
misound  mind  at  the  time  of  the  service  of 
the  summons  and  complaint  upon  him,  and 
no  committee  or  guardian  ad  litem  had  been 
appointed  for  him.  It  is  not  claimed  that 
he  was  ever  judicially  declared  to  be  of 
imsound  mind,  but,  on  the  contrary,  It  Is 
conceded  that  no  such  adjudication  was  ever 
had,  and  that  consequently  no  guardian  or 
committee  was  ever  appointed  for  him.  It 
appears  by  the  proof  of  service  Indorsed  on 
the  record  that  the  summons  and  complaint 
in  the  aforesaid  action  were  duly  and  regu- 
larly served  personally  on  Dick  Bryant,  and 
that  fact  is  not  denied.  But  It  Is  urged  that 
tbe  defendant's  Insanity  was  so  complete 
as  to  amount  to  at  least  as  great  disability 
as  infancy  would  be,  and  that  the  judgment 
is  therefore  voidable,  and  should  be  set  aside. 
There  can  be  no  doubt  that  this  court  has 
the  power  to  avoid  a  judgment  by  default 
recovered  against  a  defendant  who  Is  so 
insane  at  the  time  when  action  is  brought 
against  him  as  to  be  Incapable  of  defending 
his  rights,  even  though  there  has  been  no 
inquisition  of  lunacy  or  other  judicial  ascer^ 
talnment  of  his  insanity.  But  in  such  a  case 
the  fact  of  Insanity  must  be  established  by 
a  clear  preponderance  of  the  evidence.  Ex 
parte  Kibler,  53  S.  C.  4©1,  31  S.  B.  274. 
In  this  case  It  is  not  clearly  established  that 
Dick  Bryant  was  so  bereft  of  reason  and 
sanity  at  the  time  when  the  summons  and 
complaint  were  served  upon  him  that  he 
could  not  understand  that  he  was  being  sued 
and  most  defend  his  rights.  The  evidence  is 
rabmltted  In  the  form  of  affldavlta—'a  most 
unsatisfactory  mode  of  eliciting  truth' — and 
is  very  conflicting.  I  gather  from  It  that 
Dick  Bryant  was  an  old  colored  man,  over 
nhiety  years  old  at  the  time  of  his  death; 
that  his  wife  predeceased  him  by  about  a 
year  and  a  half;   that  for  five  years  before 


his  death  he  was  i>artially,  or  some  say  total- 
ly, blind;  that  he  was  subject  to  fits  ap- 
parently epileptic;  that  his  temper  was  vio- 
lent, and  he  was  at  times  considered  danger- 
ous to  the  members  of  his  own  family, 
though  he  does  not  seem  ever  to  have  at- 
tempted or  desired  to  do  violence  to  otliers; 
that  he  would  at  times  do  silly,  and  even 
unclean,  things,  such  as  partially  stiipping 
off  his  clothes  in  public  places  or  soiling  his 
own  house;  and  that  he  sometimes  had  de- 
lusions— as,  for  instance,  seeing  flre  falling 
from  heaven,  or  a  river  or  a  drove  of  cows 
coming  towards  him — ^but  such  delusions 
were  only  temporary,  and,  beyond  exciting 
his  astonishment  or  terror  at  the  time,  they 
do  not  appear  to  have  governed  bis  conduct. 
It  Is  said  that  he  suffered  a  severe  injury 
to  his  head  many  years  ago,  prior  to  the 
Civil  War,  while  he  was  a  slave,  and  to 
this  Is  attributed  the  subsequent  alleged 
weakening  of  his  mind.  Yet  after  his  eman- 
cipation he  managed  well,  acquired  consid- 
erable property.  Including  the  land  now  In 
question,  reared  a  large  family  of  children, 
and  succeeded  far  better  than  the  average 
person  of  his  class.  Many  of  his  neighbors 
testify  that  they  never  heard  of  his  being 
crazy  until  after  his  death,  and  amongst 
them  Is  his  own  daughter,  Louisa,  who  tes- 
tifies that  she  knew  him  a  few  times  to  have 
fits,  but  as  soon  as  the  fit  was  over  be  had 
as  good  sense  as  anybody.  This  is  corrobo- 
rated by  the  opposing  witness  Lee  Derby,  in 
reply,  who  says  that  he  was  strictly  hon- 
est, and  a  good  neighbor,  except  when  his 
'spells*  were  on  him,  and  then  he  had  no 
reason  in  him;  adding  that  they  (the  spells) 
came  often.  And  the  testimony  of  other  wit- 
nesses is  to  similar  effect  Many  of  the  wit- 
nesses say  he  was  incapable  of  attending 
to  business,  yet  we  find  him,  even  in  his 
blindness  and  old  age,  attending  to  various 
matters  of  business,  making  palings  or 
boards,  doing  farm  labor,  making  molasses, 
borrowing,  hiring,  paying  for  his  small  needs, 
etc.  One  important  business  transaction  had 
by  him  but  a  year  before  this  suit  was 
brought  was  the  making  the  note  and  mort- 
gage In  favor  of  the  defendants  C.  F.  Wray 
&  Co.  Both  the  note  and  the  mortgage  were 
witnessed  by  Mack  Murphy,  his  son-in-law, 
who  now  swears  that  he  was  insane,  and 
had  been  so  for  many  years,  and  is  the  most 
zealous  agent  in  this  motion  to  annul  the 
judgment  herein.  It  is  remarkable  that  with 
all  the  evidences  of  his  Insanity  now  alleged 
no  effort  was  ever  made  during  his  lifetime 
to  have  a  judicial  inquiry  into  the  state  of 
his  mind,  and  only  after  he  is  dead  and 
beyond  the  jurisdiction  of  human  tribunals 
is  this  court  asked  to  sit  in  judgment  upon 
his  sanity;  not  for  his  benefit  or  protection, 
but  for  the  sole  purpose  of  upsetting  the 
solemn  determination  of  the  court  made  in 
reference  to  bis  transactions  which  had  gone 
unchallenged  by  him  or  any  others  for  morr 
than  ten  years.    Doubtless  Dick  Bryant  was 
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old,  blind,  Inflnxiv  suffering  the  weakness  of 
both  body  and  mind  which  extreme  age  is 
apt  to  entail.  He  was  subject  to  fits  or 
'spells*  of  an  epileptic  or  some  other  char- 
acter which  for  the  time  being  clouded  or 
eclipsed  the  light  of  reason,  and  his  pitiable 
condition  toward  the  close  of  his  life  border^ 
ed  on — ^perhaps  at  time  amounted  to — ^imbe- 
cility. But  imbecility  is  not  necessarily  in- 
sanity. It  may  exist  In  different  degrees 
between  the  limits  of  absolute  idiocy  on  the 
one  hand  and  perfect  capacity  on  the  other. 
16  £3nc.  (2d  Ed.)  563.  If  the  defendant's 
mental  condition  was  ever  that  of  total  inca- 
pacity, it  was  relieved  by  periods  when  he 
was  in  possession  of  his  faculties,  with  un- 
derstanding of  the  ordinary  affairs  of  life 
sufficient  to  render  him  liable  to  siiit  by  per- 
sonal service.  Such,  I  conclude  from  the  evi- 
dence, was  his  state  when  the  summons  and 
complaint  In  this  action  were  served  upon 
him.  J.  D.  Nelson,  who  served  the  summons 
and  complaint  on  him  in  August,  1001,  swears 
that  Dick  understood  what  was  being  done, 
and  this  is  corroborated  by  the  testimony  of 
Henry  Tucker,  Dick's  son-in-law,  who  swears 
that  about  that  time  Dick  talked  to  him  about 
the  matter,  giving  an  intelligent  account  of 
the  origin  of  the  mortgage  debt  and  the  rea- 
son it  was  never  paid.  It  is  ordered  and 
adjudged  that  the  motion  be  dismissed,  with 
costs." 

Buchanan  &  Hannahan  and  T.  M.  Gath- 
cart,  for  appellants.  Geo.  W.  Bagsdale,  for 
respondent 

WOODS,  J.  The  circuit  court  refused  a 
motion  made  by  the  heirs  of  Dick  Bryant, 
one  of  the  defendants,  now  deceased,  to  set 
aside  a  judgment  for  foreclosure  and  sale. 
The  motion  was  made  on  the  ground  that 
Dick  Bryant  was  Insane  when  the  mort- 
gage was  given  and  the  summons  and  com- 
plaint were  served,  and  no  guardian  ad  litem 
was  appointed  on  his  behalf.  The  case  is 
very  perplexing.  The  affidavits  are  con- 
vincing that  Dick  Bryant  was  at  times  ir- 
responsible to  the  degree  of  complete  in- 
sanity; governed  in  his  conduct  by  delusions 
and  violent  passion  rather  than  by  reason, 
and  sometimes  indulging  in  revolting  inde- 
cencies and  exposures  of  his  person  without 
consciousness  of  Impropriety.  The  affidavits, 
however,  also  show  there  were  lucid  inter- 
vals. But  there  is  no  satisfactory  evidence 
of  the  duration  of  either  the  attacks  of  de- 
mentia or  of  the  lucid  intervals.  In  the 
circuit  decree  it  is  made  very  clear,  however, 
that  during  these  Intervals  he  transacted 
business  with  intelligence,  and  that  he  was 
capable  at  such  times  of  making  valid  con- 
tracts. "By  'lucid  Intervals'  is  meant,  not 
merely  a  cessation  of  the  violent  symptoms 
of  the  disorder,  but  a  temporary  restoration 
of  reason  such  as  to  create  responsibility  for 
acts  done  during  its  continuance.  Still,  res- 
toration of  the  mental  faculties  to  their  orig^ 
Inal  condition  Is  not  necessaxx    It  is  suffi- 


cient if  th^e  be  such  restoration  that  the 
person  is  able,  beyond  doubt,  to  comprehend 
and  to  do  the  act  with  such  reason,  mem- 
ory, and  judgment  as  to  make  it  a  legal  act." 
16  A.  &  EL  Bncy.  Law  (2d  Kd.)  565.  The 
rule  as  to  mental  capacity  is  more  stringent 
in  contracts  than  in  wills,  but  the  follow- 
ing language,  taken  from  Lee's  Heirs  v.  Lee's 
Ex'rs,  4  McCord,  183,  17  Am.  Dec.  722,  is 
applicable  to  contracts:  **But  It  was  not 
(as  was  said  by  Lord  Erskine  in  his  cele- 
brated speech  for  Hadfield)  every  man  of  a 
frantic  appearance  and  behavior  who  is  tc 
be  considered  a  lunatic,  either  as  it  regards 
obligations  or  crimes,  but  he  must  appear  to 
the  jury  non  compos  mentis,  not  at  the  an- 
terior period,  but  at  the  moment  the  act  was 
done.  Coop.  Med.  Jurisp.  396.  In  the  case 
of  Cartwright  v.  OSartwright,  1  Phil.  100,  this 
doctrine  was  carried  still  further.  If  (it 
was  there  stated  by  the  court)  you  can  e& 
tabllsh  that  a  party  habitually  affiicted  by 
the  malady  of  the  mind  has  intermissions. 
and  if  there  was  an  intermission  at  the  time 
of  the  act,  that,  being  proved,  is  sufficient, 
and  the  general  habitual  insanity  will  not 
affect  it'"  The  attacks  described  in  the 
affidavits  were  so  violent  that  it  is  extreme- 
ly improbable  Dick  Bryant  could  have  been 
induced  to  even  make  an  effort  to  execute  a 
mortgage  while  one  was  on  him.  It  is  to 
be  further  observed  that,  while  there  are 
general  statements  in  the  affidavits  of  in- 
sanity at  the  time  the  mortgage  was  made, 
there  is  no  specific  charge  that  it  was  not 
executed  during  a  lucid  interval.  The  mort- 
gage was  witnessed  by  a  son-in-law,  who  is 
now  very  active  in  pressing  the  allegation  of 
insanity,  and  it  is  highly  probable  from  this 
circumstance,  which  is  unexplained,  that  the 
mortgage  was  given  when  the  mortgagor 
was  in  possession  of  his  faculties. 

It  is  also  reasonable  to  suppose  that  Dick 
Bryant  was  sane  when  the  summons  was 
served  upon  him,  and  did  not  intend  to  re- 
slst  the  foreclosure,  for  it  seems  that  some, 
at  least,  of  his  heirs  who  are  now  trying  to 
set  the  foreclosure  aside  knew  when  the 
service  was  made;  and  it  may  be  fairly  in- 
ferred if  the  old  man  had  been  unable  to  look 
after  the  suit  they  would  have  taken  some 
steps  in  his  behalf.  This  nonaction  on  the 
part  of  his  children  tends  to  support  the 
sworn  statement  of  J.  D.  Nelson,  who  made 
the  service,  that  he  appeared  to  be  quite  in 
his  senses  when  the  summons  and  complaint 
were  given  him,  and  of  Henry  Tucker,  Bry- 
ant's son-in-law,  whose  affidavit  is  to  the 
effect  that  Bryant  told  him  after  the  service 
about  the  origin  of  the  mortgage  and  Its 
nonpayment.  There  is  no  sufficient  evidence 
that  after  the  service  of  the  summons  be 
was  in  a  state  of  continued  mental  aber 
ration  for  such  period  of  time  as  to  prevent 
his  appearance  and  answer  as  required  by 
the  summons.  The  additional  direct  testi- 
mony on  these  points  is  set  forth  in  the  cir- 
cuit decree,  and  need  not  be  repeated  here. 
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On  review  of  all  the  affidavits,  we  con- 
clude that  the  judgment  of  the  circuit  court 
Is  supported  by  the  preponderance  of  the 
evidence,  and  it  la  therefore  affirmed. 


(n  8.  C.  273) 

BROWN  V.  SOUTHERN  RT. 

(Supreme  Court  of  South  Carolina.    March  81, 

1905.) 

Carriers  —  Loss  of  Fbeiqht  —  Claih    fob 
Damages. 

Under  24  St  at  Large,  p.  81,  providing 
that  to  entitle  a  consignee  to  $50  penalty  for 
failure  to  adjust  a  claim  for  damages  to  freight 
In  90  days  after  filing  daim  with  agent  at 
freight  destination,  filing  a  claim  with  another 
officer  of  the  carrier  and  forwardin^^  the  same 
by  such  officer  in  the  discharge  of  hia  duties  to 
the  agent  at  the  destination  of  the  freight  90 
days  before  action  brought  is  not  a  filing  with 
the  agent  at  point  of  destination. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;  Watts,  Judge. 

Action  by  Brooks  Brown  against  the  South- 
em  Railway  In  magistrate  court  From  cir* 
cult  order  reversing  Judgment  for  plaintiff, 
be  appeals.    Affirmed. 

Ragsdale  &  Dixon,  for  appellant  R.  H. 
Welch,  for  respondent 

WOODS,  J.  The  plaintiff  recovered  Judg- 
ment in  magistrate's  court  for  $7.02,  the 
value  of  a  barrel  of  flour  lost  In  transit  over 
defendant's  railroad  from  Atlanta,  Oa.,  to 
Blythewood,  S.  C.,  and  for  $50  penalty  pro- 
vided by  the  act  of  1903  (^  St  at  Large,  p. 
81)  for  failure  to  adjust  and  pay  the  claim 
within  90  days  "after  the  filing  of  such  claim 
with  the  agent  of  such  carrier  at  the  point 
of  destination  of  such  shipment.*'  The  mag- 
istrate found  the  claim  was  not  actually 
filed  by  the  plaintiff  with  the  agent  at  the 
point  of  destination,  but  had  been  sent  to 
J.  J.  Hooper,  the  general  claim  agent  of  the 
defendant  In  Washington,  D.  C,  who  had, 
in  the  course  of  business,  sent  it  to  the  agent 
at  Blythewood  for  adjustment  more  than  90 
days  before  the  commencement  of  the  action, 
and  adjudged  this  to  be  a  sufficient  filing 
with  such  agent  under  the  statute.  The  cir- 
cuit Judge  held  the  plaintiff  had  not  complied 
with  the  condition  imposed  by  the  statute 
for  the  recovery  of  the  penalty,  and  modified 
the  judgment  accordingly. 

It  is  conceded  that  the  claim  must  be  filed 
by  the  claimant  or  on  his  behalf  with  the 
agent  of  the  carrier  at  the  point  of  destina- 
tion as  a  condition  of  the  penalty,  and  that 
filing  with  any  other  agent  is  not  sufficient 
When  the  claim  is  filed  with  another  officer 
w  agent  of  the  road,  who,  in  the  discharge 
of  official  duty,  transmits  it  on  behalf  of  the 
railroad  company  to  the  agent  at  the  point 
of  destination,  this  manifestly  cannot  be  re- 
garded filing  the  claim  on  behalf  of  the 
claimant  with  the  agent  at  the  point  of  desti- 
nation, as  required  by  the  statute. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


(104  Va.  8) 
WRIGHT'S  TRUSTEES  v.  WRIGHT  et  al. 
(Sapreme  Court  of  Appeals  of  Virginia.     June 
15,  1905.) 

Trusts  — Deed  — Construction  —  Determi- 
nation OF  Beneficiaries. 

A  deed  conveyed  land  to  a  trustee  to  hold 
the  same  during  the  natural  life  of  a  woman, 
for  the  joint  use  and  benefit  of  herself  and  her 
present  and  future  children,  and  provided  that 
on  the  woman's  death  the  property  should  be 
conveyed  to  such  person  as  she  might  appoint 
by  her  will,  and  that,  should  she  die  without 
making  a  will,  the  trustee  should  convey  the 
property  in  fee  simple  to  her  husband,  but  in 
case  of  his  death  the  property  should  be  con- 
veyed in  fee  simple  to  such  of  his  children  as 
might  then  be  alive;  and  full  power  was  given 
the  trustee,  with  the  woman's  consent,  to  sell 
the  property  and  invest  the  proceeds  for  the 
trust  purposes.  Heldf  that  the  woman's  chil- 
dren were  entitled  to  share  jointly  and  equally 
with  her  during  her  life  in  the  profits  from  the 
trust  property. 

Appeal  from  Corporation  Court  of  Peters- 
burg. 

Suit  by  Bernard  Mann  and  another,  as 
trustees,  against  Louisa  Wright  and  others, 
for  a  construction  of  the  trust,  and  from  the 
decree  certain  defendants  appeal.    Afilrmed. 

Wm.  B.  Mcllwalne,  for  appellants.  Hamil- 
ton &  Mann,  for  appellees. 

CARD  WELL,  J.  By  deed  bearing  date  the 
12th  of  October,  1863,  duly  recorded  on  the 
following  day,  Albert  Herzog  and  wife,  in 
consideration  of  $8,000,  cash  in  hand  paid, 
conveyed  to  Charles  Raitz  a  certain  lot  of 
land,  situated  in  the  city  of  Petersburg,  de- 
scribed by  metes  aUd  bounds,  "upon  trust, 
nevertheless,  that  the  said  Charles  Raitz 
shall  hold  the  same  during  the  natural  life 
of  Louisa  Raitz,  wife  of  Casper  Raitz,  for 
the  Joint  use,  benefit,  profit  and  advantage  of 
herself  and  her  present  and  future  children 
by  said  Casper  Raitz." 

After  the  execution  of  this  deed,  those 
claiming  as  beneficiaries  under  it  discarded 
the  German  name,  "Raitz,"  for  its  English 
equivalent,  "Wright,"  by  which  last-mention- 
ed name  all  the  members  of  the  family  have 
been  loiown  for  many  years,  and  by  that 
name  will  be  spoken  of  in  this  opinion. 

Charles  Wright,  the  trustee  in  said  deed, 
having  departed  this  life,  Bernard  Mann  and 
Richard  D.  Gilliam  were,  by  an  order  of  the 
hustings  court  of  the  city  of  Petersburg  en- 
tered October  30,  1900,  appointed  trustees  in 
his  place  and  stead,  whereupon  these  substi- 
tuted trustees  filed  the  bill  in  this  cause  for 
the  purpose  of  having  a  Judicial  construc- 
tion of  the  trust  created  by  the  said  deed. 

It  was  the  contention  of  one  of  the  substi- 
tuted trustees  and  Louisa  Wright  and  four 
of  her  children  in  the  court  below  that  Loui- 
sa Wright  took  an  exclusive  equitable  estate 
for  life  in  the  lot  of  land  In  question,  and 
was  therefore  entitled  to  all  the  rents  and 
profits  therefrom,  while  the  co-trustee  and 
the  two  remaining  children  of  Louisa  Wright 
contended  that  all  the  children  were  entitled 


152 


51  SOUTHBASTB&N  BEPORTBB. 


(Vtu 


to  share  with  their  mother  the  rents  and 
profits  daring  the  continuance  of  the  lite  es- 
tate; and  the  lower  court  decreed  in  accord- 
ance with  this  latter  contention,  from  which 
decree  Louisa  Wright  and  four  of  her  chil- 
dren obtained  this  appeal. 

The  learned  counsel  for  appellants  concedes 
that  if  the  words  **upon  trust,  nevertheless, 
that  the  said  Charles  Raitz  shall  hold  the 
same  during  the  natural  life  of  Louisa  Raitz, 
wife  of  Casper  Raitz,  for  the  Joint  use,  ben- 
efit, profit  and  advantage  of  herself  and  her 
present  and  future  children  bj  said  Casper 
Raitz,'*  stood  alone,  the  mother  and  the  chil- 
dren would  assuredly  have  taken  a  joint  es- 
tate in  the  property  for  the  life  of  the  moth- 
er, whether  the  word  **joint"  had  been  used 
or  not,  but  insists  that  the  powers  conferred 
upon  Louisa  Wright  by  the  provisions  of  the 
deed,  following  the  express  trust  it  created, 
are  wholly  inconsistent  with  the  idea  that  it 
was  intended  that  her  children  should  take 
a  Joint  interest  with  her  in  the  rents  and 
profits  of  the  trust  property  during  her  life, 
and  that  the  case  is  controlled  by  the  line 
of  cases  represented  by  Stace  v.  Bumgardner, 
89  Va.  418,  16  S.  B.  252;  Walke  v.  Moore,  05 
Va.  729,  30  S.  B.  374;  Vaughan  v.  Vaughan's 
Ex'x,  97  Va.  322,  33  S.  B.  603;  Tyack  v.  Berke- 
ley, 100  Va.  296,  40  S.  B.  904,  93  Am.  St 
Rep.  963;  Honaker  v.  Duff,  101  Va.  675,  44 
S.  B.  900 — especially  relying  upon  the  case 
of  Walke  v.  Moore. 

The  provisions  of  the  deed  following  that 
part  of  it  creating  the  trust,  set  out  above, 
are  as  follows:  "And  at  her  [Louisa  Wright's] 
death  shall  convey  and  deliver  the  same  to 
such  person  or  persons  as  she  may  appoint 
by  an  instrument  in  writing  executed  by  her 
as  last  wills  and  testaments  may  at  that  time 
be  executed  under  the  laws  then  in  force,  for 
which  purpose  full  power  and  authority  are 
hereby  given  said  Louisa  Raitz,  notwith- 
standing her  coverture,  just  as  if  she  were 
a  feme  sole  and  unmarried;  but  should  she 
die  without  making  such  instrument,  then 
said  trustee  shall  convey  and  deliver  the 
same  absolutely  and  in  fee  simple  to  said 
Casper  Raitz,  should  he  be  then  alive,  but 
should  he  then  be  dead,  then  said  trustee 
shall  convey  and  deliver  the  same  absolute- 
ly and  in  fee  simple  to  such  of  his,  the  said 
Casper's,  children  as  may  be  then  alive  and 
the  descendants  of  such  as  may  be  dead,  such 
descendants  taking  per  stirpes.  Full  power 
and  authority  are  hereby  given  said  trustee 
at  any  time  with  the  consent  in  writing  of 
said  Louisa  to  sell  said  property  and  invest 
the  proceeds  in  other  property  real  and  per- 
sonal, which  shall  be  held  by  him  for  the 
same  objects  and  purposes  as  he  holds  the 
property  hereinbefore  conveyed,  and  with  like 
consent  from  time  to  time  to  change  such  in- 
vestments." 

In  Walke  v.  Moore,  supra,  an  equitable 
foe-simple  estate  was  conveyed  to  the  trus- 
tee, and  the  fact  that  the  power  was  reserved 
to  the  wife  to  dispose  of  all  the  property  by 


will  was  considered  by  the  court  as  incon- 
sistent with  an  intention  on  the  part  of  the 
grantor  that  the  children  should  take  a  joint 
estate  with  their  mother  in  the  property  con- 
veyed. There,  as  the  opinion  says,  'If  the 
grantor  had  given  to  the  children  a  joint  es- 
tate with  their  mother  in  the  property,  he 
would  not  have  conferred  on  her  the  futile 
power  to  give  it  away  to  other  persons." 

In  the  case  before  us  an  estate  for  the  life 
of  Louisa  Wright  is  created,  separate  and 
distinct  from  the  equitable  fee-simple  estate 
in  the  property  conveyed,  and  no  power  is 
conferred  upon  Louisa  Wright  or  the  trus- 
tee, with  her  consent,  to  defeat  the  joint  in- 
terest of  her  children  in  this  life  estate  vested 
in  them  by  the  clear  and  explicit  terms  em- 
ployed by  the  grantor;  nor  is  the  fact  that 
she  is  given  the  power  to  dispose  of  the  equi- 
table fee-simple  estate  in  the  property  by 
will,  nor  the  provision  that  Casper  Wright 
should  take  it  after  the  termination  of  the 
life  estate,  at  all  inconsistent  with  the  in- 
tention that  the  children  should  share  with 
their  mother  the  rents  and  profits  arising 
from  the  property  during  the  existence  of  the 
life  estate.  The  provision  in  the  deed  that 
the  trustee  might,  with  the  consent  of  Louisa 
Wright,  sell  the  property,  and  reinvest  the 
proceeds  in  other  property,  to  be  held  upon 
the  same  trust  that  the  property  sold  was 
held,  is  the  usual  provision  found  in  deeds 
of  this  nature,  and  merely  left  it  to  the  moth- 
er's discretion  to  say  when  it  was  to  the  in- 
terest of  herself  and  children  that  the  invest- 
ment should  be  changed.  Authority  is  not 
given  to  Louisa  Wright  to  sell  and  reinvest, 
but  to  the  trustee,  with  her  consent;  and  by 
the  terms  of  the  deed  the  new  property  was 
to  be  held  upon  the  same  trusts  that  the  prop- 
erty sold  was  held,  which  is  entirely  consist- 
ent with  the  expressed  intention  of  the  gran- 
tor that  the  children  of  Louisa  Wright  should 
share  jointly  with  her  the  rents  and  profits 
arising  from  the  trust  subject  during  her 
Ufe. 

The  opinion  by  Buchanan,  J.,  in  Gaskins 
T.  Hunton,  92  Va.  528»  23  S.  B.  885,  sus- 
tained by  the  authorities  cited,  states  con- 
cisely the  rule  applicable  in  the  construc- 
tion of  the  deed  here  under  consideration, 
viz.:  "It  is  a  settled  rule  of  construction,  both 
in  deeds  and  wills,  that  if  an  estate  is  con- 
veyed, or  an  interest  given,  or  a  benefit  be- 
stowed, in  one  part  of  the  Instrument,  by 
clear,  unambiguous,  and  explicit  words,  such 
estate,  interest,  or  benefit  is  not  diminished 
or  destroyed  by  words  in  another  part  of  the 
instrument,  unless  the  terms  which  diminish 
or  destroy  the  estate  before  given  be  as  clear 
and  decisive  as  the  terms  by  which  it  was 
given." 

The  rule  as  thus  stated  is  in  entire  har- 
mony with  the  decisions  of  this  court  relied 
on  by  appellants,  above  named,  wherein  the 
intention  to  give  to  the  woman  alone,  and  ex- 
cluding her  children,  is  deduced  from  the 
context  and  the  language  of  the  instrument 
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taken  as  a  wbole.  It  has  been  rightly  said 
that  in  some  of  the  cases  wherein  this  sub- 
ject was  considered,  unguarded  expressions 
are  used;  but,  upon  the  whole,  the  doctrine 
clearly  established  is  that  in  construing 
deeds  or  wills,  where  the  language  of  the 
grant  or  gift  is  to  "the  mother  and  her  chil- 
dren," or  to  a  trustee  "for  the  benefit. of  the 
mother  and  her  children,"  the  children  are 
excluded,  and  the  mother  given  a  fee  simple, 
only  where  it  appears  from  the  context,  or 
the  whole  instrument  taken  together,  that 
such  was  the  Intention  of  the  grantor  or 
testator.  In  all  cases  the  effort  Is  to  ascer- 
tain and  give  effect  to  the  intention,  and  the 
whole  instrument  is  to  be  looked  to  for  such 
light  as  it  might  shed  upon  the  particular  lan- 
guage under  consideration.  Fitzpatrick  t. 
Fitzpatrick,  100  Va.  552,  42  S.  E.  806,  93  Am. 
St  Bep.  076,  and  authorities  cited. 

In  the  case  at  bar  we  are  unable  to  deduce 
from  the  language  employed  in  the  deed  any 
Intention  on  the  part  of  the  grantor  to  ex- 
clude the  children  of  Louisa  Wright  from 
sharing  jointly  and  equally  with  her  during 
her  life  the  rents  and  profits  arising  from  the 
property  conveyed,  and  it  follows,  therefore, 
that  the  decree  appealed  from  must  be  af- 
firmed. 

nw  Va.  a») 

WINFRBB  ▼.  JONES. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
15,  1903.) 

L  Barkbttptot  —  Pbovablk  Claims  —  Tobts 
—Unliquidated  Damages. 

A  claim  for  damages  against  a  lessee  for 
tbandoDiDg  the  house,  so  that  it  was  wrong- 
fttUy  entered,  burned,  and  destroyed,  was  not 
a  provable  claim  in  bankruptcy  proceedings,  un- 
der Act  Cong.  July  1,  1898,  c.  541,  80  Stat 
544  tU.  S.  Comp.  St  1901,  p.  8418). 
2.  Neoliqence— Proximate  Cause. 

Where  a  lessee  abandoned  the  house  daring 
ihe  term  and  left  it  unlocked,  and  another  en- 
tered and  set  fire  to  it  whereby  it  was  destroy- 
^.  the  lessee  was  not  liable  for  the  destruction 
of  the  house. 

Error  to  Corporation  Court  of  Newport 
News. 

Action  by  M.  B.  Jones  against  W.  B.  Win- 
free.  Judgment  for  plaintiff,  and  defendant 
brings  error.    ReTersed« 

John  W.  Friend,  for  plaintiff  In  error. 
Charles  C.  Berkeley  and  C.  C.  Mitchell,  for 
defendant  In  error. 

HARRISON,  J.  M.  B.  Jones,  the  plaintiff 
In  the  court  below,  brought  this  action  to  re- 
cover damages  of  the  defendant,  W.  B.  Win- 
free,  for  having,  as  alleged,  negligently  per- 
mitted a  certain  house  to  be  burned  while  It 
was  in  his  possession  as  tenant  to  the  plain- 
tiff, by  abandoning  it  and  leaving  it  unlock- 
ed, 80  that  it  was  wrongfully  entered,  burn- 
ed, and  destroyed. 

There  was  a  verdict  of  $300  for  the  plain- 
tiff, upon  which  Judgment  was  entered  by 


the  lower  court  and  thereupon  this  writ  of 
error  was  awarded. 

The  first  error  assigned  is  the  action  of 
the  lower  court  in  rejecting  a  plea  of  bank- 
ruptcy tendered  by  the  defendant 

The  discharge,  which  was  obtained  Oc- 
tober 23, 1903,  on  its  face  releases  the  defend- 
ant from  liability  for  all  claims  which  are 
made  provable  by  the  acts  of  Congress  relat- 
ing to  bankruptcy.  The  question  presented, 
therefore,  is  whether  the  claim  here  asserted 
was  provable  under  the  acts  of  Congress  re- 
lating to  bankruptcy. 

It  is  to  be  observed  that  the  claim  is  for 
unliquidated  damages,  and  arises  ex  delicto. 
The  act  of  Congress  (Act  July  1,  1898,  c.  541, 
80  Stat  544  [U.  S.  Comp.  St  1901,  p.  3418]) 
has  been  construed,  with  respect  to  such 
claims,  by  the  federal  courts,  adversely  to 
the  right  to  prove  them.  Beers  v.  Hanlin 
(D.  C.)  99  Fed,  695;  In  re  Hirschman  (D.  C.) 
104  Fed.  69. 

In  the  case  last  cited,  after  a  well-consid- 
ered discussion  of  the  entire  subject,  pointing 
out  the  several  classes  of  claims  that  are 
provable  under  the  act  of  Congress,  the  court 
says:  'The  care  used  to  particularize  vari- 
ous provable  debts  in  subsection  *a,'  §  63,  30 
Stat  562  [U.  S.  Comp.  St  1901,  p.  3447],  nega- 
tives the  extended  construction  of  subsection 
"b'  urged  by  petitioners.  If  the  latter  subsec- 
tion authorizes  the  liquidation  and  subse- 
quent proof  of  damages  ex  delicto,  the  whole 
subject  could  have  been  covered  in  very  gen- 
eral language.  Assuming  petitioner's  con- 
struction of  section  63,  subsec.  *b,'  It  would 
embrace  claims  arising  from  any  tort  There 
is  no  language  In  the  section  which  can  be 
held  to  include  some,  and  not  all,  torts.  Yet 
the  general  policy  of  bankrupt  acts  has  been 
not  to  include  in  provable  debts  claims  for 
damages  for  personal  wrongs.  It  is  hardly 
possible,  if  Congress  had  intended  such  a  de- 
parture from  the  history  of  bankrupt  legisla- 
tion, that  it  should  not  have  expressed  the 
Intent  unmistakably."  After  showing  the 
necessity  for  the  petitioners  bringing  them- 
selves under  section  63,  subsec.  *b,*  in  order 
to  prove  their  claims,  the  court  says:  **Sec- 
tion  63,  subsec.  'a,'  does  not  authorize  the 
proof  of  any  claim  arising  ex  delicto,  unless 
a  recovery  may  be  had  quasi  ex  contractu." 

This  case  is  conclusive  of  the  question  at 
bar.  The  plaintiff  could  not  have  waived 
the  tort  and  sued  ex  contractu.  His  claim 
rested  entirely  in  tort  There  was  no  con- 
tract of  renting  with  covenant  thereunder 
upon  which  he  could  have  based  an  action  ex 
contractu. 

In  the  view  we  take  of  the  merits  of  this 
case,  the  only  remaining  assignment  of  error 
necessary  to  be  considered  is  that  which  re- 
lates to  the  action  of  the  court  in  refusing  to 
set  aside  the  verdict  of  the  Jury  as  contrary 
to  the  law  and  the  evidence. 

It  appears  from  the  record  that  early  in 
July,  1901,  the  plaintiff  rented  the  house  in 
question,    situated    in   a   negro   community 
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known  as  "Klondike,**  to  the  defendant  for 
one  year  from  July  10,  1901;  that  the  de- 
fendant remained  in  the  house  until  the  8th 
or  9th  of  December,  1901,  when  he  moved 
out,  leaving  the  door  of  the  upstairs,  which 
opened  on  a  porch  connected  by  steps  with 
the  street  below,  unlocked  and  insecure;  that, 
when  the  defendant  moved  out,  the  plaintiff, 
on  the  10th  of  December,  1901,  sued  out  an 
attachment  against  him,  and  recovered,  De- 
cember 26, 1901,  Judgment  for  $280  and  costs, 
covering  the  rent  to  accrue  for  the  whole 
year  up  to  July  10,  1902,  which  Judgment 
was  subsequently  paid  by  the  defendant;  that 
on  the  30th  or  81st  of  December,  1901,  about 
midnight,  the  house  was  burned  and  totally 
destroyed,  the  fire  breaking  out  In  the  rear 
part  of  the  second  floor  of  the  building,  the 
entrance  to  which  was  through  the  door  open- 
ing on  the  upper  porch,  which  had  been  left 
unlocked.  It  was  agreed  that  two  negroes 
would  testify  that  several  times  prior  to  the 
fire  a  negro  known  as  "Big  Jim"  was  seen 
passing  in  and  out  of  the  upstairs  of  the 
house,  and  loafing  about  a  barroom  on  the 
opposite  side  of  the  street  during  the  after- 
noon of  the  day  preceding  the  fire;  that  one 
witness  would  testify  that  a  large  man — 
whether  white  or  black,  not  known — was 
seen  running  down  the  steps  from  the  up- 
stairs of  the  house  Just  after  the  fire  appear- 
ed in  the  part  of  the  building  where  the 
door  and  windows  entered.  It  Is  proper  to 
say  that  the  record  furnishes  no  pretense  or 
suggestion  that  the  defendant  had  anything 
to  do  with  the  burning  of  the  building,  other 
than  the  alleged  negligence  of  leaving  the 
door  unlocked.  The  record  shows  that  the 
plaintiff  knew  that  the  defendant  had  aban- 
doned the  house.  Indeed,  as  already  seen, 
he  took  steps  the  next  day  to  recover  the  rent 
for  the  entire  year.  So  that  the  case  present- 
ed by  the  plaintiff  is  that  it  was  negligent  in 
the  defendant  to  leave  the  upstairs  door  of 
the  house  unlocked  when  he  abandoned  it  on 
the  8th  or  9th  of  December,  1901,  thereby 
making  it  possible  for  any  one  to  enter  the 
house  and  set  it  on  fire,  and  that  for  such 
negligence  the  defendant  must  respond  in 
damages  for  the  loss  of  the  house  by  fire  on 
the  30th  or  31st  of  December,  1901. 

In  considering  the  liability  of  the  defend- 
ant under  the  circumstances  mentioned,  the 
question  arises  upon  the  threshold  of  that 
inquiry,  was  the  act  of  the  defendant  in 
leaving  the  door  of  the  house  unlocked  on  the 
9th  of  December  the  proximate  cause  of  the 
fire  which  destroyed  the  house  on  the  30th 
of  that  month? 

"The  rule  of  law  excluding  a  recovery  for 
remote  consequences  has  been  attributed  by 
some  to  the  difllculty  of  unraveling  a  com- 
bination of  causes,  and  of  tracing  each  re- 
sult, as  a  matter  of  fact,  to  its  true,  real, 
and  efficient  cause.  It  has  also  been  said 
that  the  law  considers  only  proximate  causes, 
for  the  reason  that  remote  or  speculative 
considerations  would  not  afford  a  sufiOicient 


degree  of  certainty  for  Judicial  action.  But 
in  addition  to  this,  considerations  of  fairness 
and  Justice  require  that  no  one  should  be 
held  liable  for  the  consequences  of  an  act 
innocent  in  itself,  and  conceived  without 
mischievous  intent,  which,  by  the  concur- 
rence of  some  event  that  could  not  by  any 
possibility  have  been  foreseen,  has  produced 
hurtful  consequences  to  another."  Watson 
on  Damages,  §  35. 

The  same  author  says  that  the  injury  must 
have  been  the  proximate  and  natural  conse- 
quence of  such  act  and  that  in  this  connec- 
tion the  term  "proximate"  excludes  the  no- 
tion of  the  intervention  of  any  other  culpable 
and  efiiclent  agency  between  the  defendant's 
dereliction  and  the  loss.  Section  33  of  the 
same  work  is  as  follows:  "A  natural  conse- 
quence is  one  which  has  followed  from  the 
original  act  complained  of,  in  the  usual,  or- 
dinary, and  experienced  course  of  events — 
a  result,  therefore,  which  might  reasonably 
have  been  anticipated  or  expected.  Natural 
consequences,  however,  do  not  necessarily 
include  all  such  as,  upon  a  calculation  of 
chances,  would  be  found  possible  of  occur- 
rence, or  such  as  extreme  prudence  might 
anticipate,  but  only  those  which  ensue  from 
the  original  act,  without  any  such  extraor- 
dinary coincidence  or  conjunction  of  cir- 
cumstances as  that  the  usual  course  of  na- 
ture should  seem  to  have  been  departed 
from." 

These  principles  have  been  fully  sustained 
and  applied  by  this  court  Council  v.  C.  & 
O.  Ry.  Co.,  93  Va.  57,  24  S.  E.  467,  32  L.  R. 
A.  792,  57  Am.  St  Rep.  786;  Fowlkes  v. 
Southern  Ry.  Co.,  96  Va.  742,  32  S.  E.  464; 
Watts  V.  So.  Bell  Telephone  Co.,  100  Va. 
45,  40  S.  E.  107;  Standard  Oil  Co.  v.  Wake- 
field, 102  Va.  824,  47  S.  E.  830,  66  L.  R.  A. 
792. 

In  Connell  v.  C.  &  O.  Ry.  Co.,  supra,  it  is 
I  said  (quoting  from  an  opinion  of  Justice 
I  Miller  of  the  Supreme  Court)  that,  "to  war- 
;  rant  the  finding  that  negligence  or  an  act  not 
amounting  to  wanton  wrong  is  the  proximate 
cause  of  an  injury,  it  must  appear  that  the 
injury  was  the  natural  and  probable  conse- 
quence of  the  negligence  or  wrongful  act  and 
that  it  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances." 

And  in  the  case  of  Fowlkes  r.  Southern 
Ry.  Co.,  supra,  where  the  subject  Is  quite 
fully  considered,  this  court  says:  "It  is  not 
only  requisite  that  damage,  actual  or  in- 
ferential, should  be  suffered,  but  this  dam- 
age must  be  the  legitimate  sequence  of  the 
thing  amiss.  The  maxim  of  the  law  here 
applicable  la  that  in  law  the  immediate,  and 
not  the  remote,  cause  of  any  event  Is  re- 
garded. ♦  ♦  ♦  In  other  words,  the  law 
always  refers  the  injury  to  the  proximate, 
not  to  the  remote,  cause.  ♦  ♦  ♦  If  an  in- 
Jury  has  resulted  in  consequence  of  a  cer- 
tain wrongful  act  or  omission,  but  only 
through  or  by  means  of  some  Intervening 
cause,  from  which  last  cause  the  injury  fol- 
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fowed  as  a  direct  and  immediate  conse- 
quence, the  law  will  refer  the  damage  to  the 
last  or  in-oximate  cause,  and  refuse  to  trace 
It  to  that  which  was  more  remote.  ♦  ♦  • 
To  the  proximate  cause  we  may  usually  trace 
the  consequences  with  some  degree  of  as- 
surance, but  beyond  that  we  enter  a  field  of 
conjecture,  where  the  uncertainty  renders  the 
attempt  at  exact  conclusions  futile.  ♦  ♦  • 
If  the  wrong  and  the  resulting  damage  are 
not  known  by  common  experience  to  be  nat- 
urally and  usually  in  sequence,  and  the  dam- 
age does  not,  according  to  the  ordinary 
course  of  events,  follow  from  the  wrong, 
then  the  wrong  and  the  damage  are  not  suffi- 
ciently conjoined  or  concatenated  as  cause 
and  effect  to  support  an  action." 

The  case  at  bar  comes  clearly  within  the 
Influence  of  the  principles  to  which  we  hare 
adverted,  and,  when  they  are  applied  to  the 
facts  here  shown,  it  would  seem  to  be  mani- 
fest that  the  alleged  negligence  and  the 
damage  complained  of  are  not  sufficiently 
conjoined  to  support  the  plalntifTs  action. 
To  the  credit  of  the  civilization  in  which  we 
live,  it  cannot  be  maintained  that  the  nat- 
ural and  expected  result  of  leaving  the  up- 
stairs door  of  an  empty  house  unlocked  is 
that  some  one  who  has  no  legal  right  there 
will  enter  the  house  and  bum  it,  even  though 
the  house  be  located  in  a  negro  community. 
The  house  was  entered  and  burned  by  some 
one  unknown  to  the  plaintiff  three  weeks 
after  it  was  vacated — a  result  which  cannot 
he  said  to  have  followed  the  act  of  alleged 
negligence,  in  the  usual,  ordinary,  and  ex- 
perienced course  of  events.  On  the  contrary, 
such  a  result  could  not  reasonably  have  been 
anticipated  or  expected. 

This  act  was  clearly  the  culpable  and  effi- 
cient intervening  and  proximate  cause  of 
the  damage,  and  such  damage  cannot  be  said 
to  be  the  legitimate  sequence  of  the  alleged 
negligence  of  the  defendant  The  injury 
complained  of  was  the  direct  and  immediate 
consequence  of  the  act  of  the  unknown  party 
in  setting  fire  to  the  house,  and  the  damage 
cannot,  under  the  law,  be  traced  to  the  re- 
mote negligence  of  leaving  the  door  un- 
fastened. Gonsiderations  of  fairness  and  Jus- 
tice require  that  no  one  should  be  held  liable 
for  the  consequences  of  an  act  innocent  in 
itself,  and  committed  without  mischievous 
intent  which,  by  the  concurrence  of  some 
erent  that  could  not  reasonably  have  been 
anticipated,  has  produced  hurtful  consequen- 
ces to  another. 

It  is  often  difficult  to  determine  what  dam- 
ages should  be  considered  as  flowing,  in  a 
natural  and  continuous  sequence,  from  an 
act  of  negligence,  and  where  there  is  doubt 
it  is  a  question  for  the  jury.  In  the  case 
at  bar,  however,  the  question  is  so  entirely 
free  from  doubt  that  the  court  can,  as  a  mat- 
ter of  law,  declare  that  the  negligence  al- 
leged was  not  the  proximate  cause  of  the 
Injury,  reparation  for  which  is  here  sought 
in  damages.    It  is  therefore  unnecessary  to 


consider  the  instructions  and  the  questions 
discussed  in  connection  therewith,  for  un- 
der no  instructions  would  a  recovery  by  the 
plaintiff  be  Justified  under  the  facts  of  this 
case! 

For  these  reasons,  the  Judgment  complain- 
ed of  must  be  reversed,  the  verdict  of  the 
Jury  set  aside,  and  the  case  remanded  for 
further  proceedings  not  in  conflict  with  the 
views  expressed  in  this  opinion. 

dOiVa.  84) 
PEOPLE'S  NAT.  BANK  v.  VIRGINIA  TEX- 
TILE CO.  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.    June 
15, 1905.) 

1.  Receivebs— Effect   or  Appointment  on 
Existing  Liens. 

Where  a  receiver  is  appointed  at  the  in- 
stance and  for  the  benefit  of  lien  creditors,  and 
charged  with  the  duty  of  operating  the  property 
for  their  advantage,  aU  proper  charges,  ex- 
penses, and  liabilities  incurred,  incident  to  the 
receivership,  are  a  first  charge  not  only  on  the 
current  earnings  of  the  receivership,  but  on 
the  corpus  of  the  estate. 

[Ed.  Note.— For  cases  !n  point,  see  vol.  42, 
Cent  Dig.  Receivers,  U  27&<282.] 

2.  SAM1&— Debts  Incitbbbd  bt  Rboeivbb— Db- 

TSBMINATION. 

In  order  to  determine  the  amount  and  cor- 
rectness of  debts  alleged  to  have  been  incurred 
by  a  receiver,  there  should  be  a  reference  to  a 
commissioner  to  take  evidence  concerning  the 
same. 
8.  Same— Decbeb. 

A  decree  directing  the  payment  of  debts 
and  expenses  incurred  by  a  receiver  should  set 
forth  specifically  the  amount  of  each  claim,  and 
the  date  from  which  interest  ii  to  be  computed. 

Appeal  from  Corporation  Court  of  Lynch- 
burg. 

Suit  by  the  People's  National  Bank  against 
the  Virginia  Textile  Company  and  others,  in 
which  a  receiver  was  appointed  for  the  de- 
fendant textile  company.  From  a  decree  or- 
dering a  sale  of  the  textile  company's  plant; 
and  directing  distribution  of  the  iHroceeds, 
plaintiff  appeals.    Reversed. 

Caskie  &  Coleman,  fop  appellant  John  W. 
Harvey  and  Harriison  &  Long,  for  appellees 
Woodward  &  Stillman  and  Adams  Bros.- 
Paynes  Co.  Wilson  &  Manson,  for  appellee 
Lynchburg  Building  Co.  J.  H.  Lewis,  L.  D. 
Lewis,  and  J.  E.  Edmunds,  for  appellees  G. 
W.  Kavanaugh  and  others. 

WHITTLE,  J.  This  case  is  within  narrow 
limits,  and  practically  presents  a  single  ques- 
tion for  decision. 

It  was  a  suit  in  equity  instituted  by  the 
appellant  for  the  ultimate  purpose  of  enfor- 
cing the  lien  of  a  deed  of  trust  upon  the  plant 
of  the  appellee  the  Virginia  Textile  Company 
to  secure  coupon  bonds  to  the  amount  of 
$25,000,  all  of  which  were  held  by  the  plain- 
tiff. The  bill  was  filed  in  open  court,  and 
the  defendants  were  the  textile  company 
and  the  trustees  in  the  deed  of  trust,  who 
were  also  attorneys  for  the  plaintiff,  and  one 
of  whom  was  president  of  the  bank. 
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The  bill  alleged  the  indebtedness  of  the 
textile  company  to  the  plaintiff,  and  their  de- 
fault in  payment  of  certain  notes  and  install- 
ments of  interest  on  the  coupon  bonds;  that 
plaintiff  was  informed  that  some  of  the  de- 
fendant's goods  which  had  been  shipped  to 
the  city  of  New  York  for  sale  had  been  at- 
tached by  a  creditor,  and  that  other  creditors 
were  threatening  to  levy  attachments  upon 
its  property;  that  the  company  had,  at  great 
expense,  established  valuable  business  con- 
nections, and  organized  and  educated  a  force 
of  skilled  laborers,  which,  if  disbanded* 
could  not  be  replaced;  that  the  retention  of 
both  the  customers  and  employes  was  essen- 
tial to  maintain  the  value  of  the  plant  and 
other  assets;  and  that  the  business  was  be- 
ing conducted  at  heavy  cost  and  daily  loss. 
In  order,  therefore,  to  prevent  the  loss  and 
damage  which  would  result  from  a  scramble 
among  creditors  for  priority,  and  a  wasting 
of  the  assets  by  a  multiplicity  of  suits,  the 
bill  prayed  for  the  appointment  of  a  receiver 
to  continue  the  business  of  the  company  un- 
der the  direction  of  the  court,  and  with  such 
powers  and  authority  as  it  might  be  deemed 
wise  to  bestow  upon  him,  and  for  the  usual 
relief  afforded  in  such  proceedings. 

The  defendants  answered  the  bill,  admit- 
ting the  truth  of  its  allegations  and  uniting  in 
its  prayer.  Thereupon  a  decree  was  passed 
by  the  court  appointing  the  president  of  the 
bank  receiver,  with  direction  to  take  posses- 
sion of  all  the  company's  property,  which  in^ 
eluded  not  only  the  plant  on  which  the  plain- 
tiff had  the  first  lien,  but  other  property, 
some  of  which  was  primarily  liable  for  sup- 
ply claims.  The  decree  also  invested  the  re- 
ceiver with  large  powers,  authorizing  him 
to  carry  on  the  business  and  operate  the 
property  as  a  textile  mill  ''at  the  cost  and 
risk  of  the  fund,"  using  the  assets  as  a  basis 
of  credit;  and,  in  order  that  he  might  be 
freehanded  in  the  discharge  of  his  duties,  he 
was  protected  by  injunction  from  interfer- 
ence either  by  the  company,  its  agents  and 
officers,  or  by  creditors,  the  latter  being  re- 
quired to  litigate  their  demands  in  that  suit 

When  the  receiver  took  charge  of  the  busi- 
ness, the  estimated  value  of  the  assets  was 
$68,027.51,  consisting  of: 

Machinery  and  eqaipment $53,773  88 

Office  furniture 260  65 

Supplies  CD  hand 10,801  43 

Due  from  sales  agent 8,191  55 

The  receiver  died  about  one  year  after  his 
appointment,  and  his  management  was  at- 
tended with  serious  loss.  With  the  exception 
of  the  original  plant  and  $2,102.19  paid  to 
supply  claim  creditors,  the  assets  of  the  com- 
pany were  consumed  or  lost;  leaving  a  bal- 
ance of  $3,013  still  due  on  supply  claims,  and 
additional  liabilities  created  by  the  receiver 
amounting  to  several  thousand  dollars. 

Subsequently  the  plant  was  sold  by  de- 
cree of  the  court,  the  bank  becoming  the  pur- 
chaser at  the  price  of  $15,975.  It  paid  the 
costs  and  expenses  of  sale,  but  claimed  the 


right  to  apply  the  residue  of  the  purchase 
money  to  the  coupon  bonds  secured  by  the 
deed  of  trust,  as  the  first  lien  on  the  prop- 
erty. 

The  legality  of  that  contention,  the  result 
of  which,  if  sustained,  would  be  to  exonerate 
the  property  sold  from  responsibility  for 
both  the  amount  of  assets  diverted  from 
the  payment  of  supply  claims,  and  also  for 
liabilities  incurred  by  the  receiver,  presents 
the  main  question  in  controversy. 

The  decision  of  the  lower  court  was  ad- 
verse to  the  pretension  of  the  bank,  and  it 
was  decreed  to  pay  a  sufficient  amount  of  the 
purchase  money  to  discharge  all  the  other 
indebtedness  and  the  costs  of  the  suit 

The  general  rule  is  conceded,  that  the  ap- 
pointment of  a  receiver  does  not  affect  vest- 
ed rights  or  interests  of  .third  persons  In 
property  which  is  the  subject  of  the  receiver- 
ship, or  disarrange  the  order  of  priority  of 
existing  liens.  But  this  principle  is  subject 
to  an  exception  as  firmly  established  as  the 
rule  itself,  namely,  tliat  where  the  receiver 
is  appointed  at  the  instance  and  for  the  bene- 
fit of  lien  creditors,  and  charged  with  the 
duty  of  operating  the  property  for  their  ad- 
vantage, all  proper  charges,  expenses,  and 
liabilities  Incurred,  incident  to  the  receiver- 
ship, are  held  to  be  a  first  charge  upon  not 
only  the  current  earnings  but  also  the  cor- 
pus of  the  estate. 

The  case  in  Judgment  comes  fully  wlth!n 
the  infiuence  of  the  foregoing  exception,  and 
the  trial  court  correctly  so  held.  MUten- 
berger  v.  Logansport,  106  U.  S.  286, 1  Sup.  Ct. 
140,  27  L.  Ed.  117;  Kneeland  v.  American 
L.  &  T.  Co..  136  U.  S.  89,  10  Sup.  Ct  426,  34 
li.  Bd.  1052;  Kneeland  v.  Luce,  141  U.  S. 
491,  12  Sup.  Ct  82,  35  L.  Bd.  830;  Chicago* 
etc.,  V.  McNulta,  153  U.  &  554,  561,  14  Sup. . 
Ct  915,  38  L.  Bd.  819;  Cake  v.  Mohun,  164 
TJ.  S.  311,  17  Sup.  Ct  100.  41  L.  Ed.  447;  Met- 
ropolitan,  etc.,  v.  Tonawanda,  etc.,  103  N.  Y. 
245,  8  N.  B.  488.  See,  also,  Kam  &  Hickson 
V.  Rorer  Iron  Co..  86  Va.  754,  11  S.  B.  431; 
Osborne  v.  Big  Stone  Gap,  etc.,  Co.,  96  Va. 
58,  30  S.  B.  446;  State  Bank  v.  Domestic* 
etc.,  Co.,  99  Va.  411,  39  S.  E.  141,  86  Am.  St 
Rep.  891. 

It  appears,  however,  that  the  only  evidence 
of  the  amount  and  correctness  of  the  debts 
alleged  to  have  been  incurred  by  the  receiver 
is  furnished  by  a  list  appended  to  the  report 
of  the  administrator  of  the  receiver.  The  ac- 
counts there  listed  aggregate  $2,721.83.  and 
there  was  a  general  provision  In  the  decree 
for  their  payment 

There  ought  to  have  been  a  reference  to  a 
commissioner  to  inquire  into  and  take  evi- 
dence touching  these  debts,  and,  if  allowed, 
the  decree  for  their  payment  shouli  set 
forth  specifically  the  amount  of  each  claim, 
and  the  date  from  which  Interest  Is  to  be 
computed.  Spoor  v.  Tilson,  97  Va.  279,  33 
S.  B.  609. 

Under  rule  9  (45  S.  B.  vl),  the  Lynchburg 
Building  Company  assigns  as  error  the  fail- 
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tre  of  the  court  to  make  provisloii  for  tbe 
payment  of  the  rent  of  Its  building  occupied 
by  the  receiver. 

It  appears  that  the  amount  of  that  claim 
is  in  dispute,  and  it  also  should  be  made  the 
subject  of  a  reference  to  a  commissioner. 

Tbe  decree  appealed  from  must  therefore 
be  affirmed  on  the  main  question  luTolved, 
but  reversed  in  the  particulars  indicated,  and 
remanded  for  further  proceedings  to  be  had 
in  coDformity  with  the  views  expressed  In 
tbis  opinion. 

im  Va.  1JB9) 

VIRGINIA  PASSENGER  ^  POWER  CO.  v. 
PATTERSON. 

(Supreme  Court  o^  Appeals  of  Virginia.    June 
15,  1903.) 

1.  Deeds  —  Escbo w  —  Delivebt  by  Dsfosi- 

TABT—COMMUNICATION    OF    CONDiriONS. 

Where  a  deed  is  delivered  in  escrow,  and 
tbe  depositary  delivers  the  same  to  the  grantee 
without  any  statement  of  the  conditions  impos- 
ed by  the  grantor  on  the  delivery,  the  grantee 
is  not  bound  by  such  conditions ;  but  where  the 
depositary,  in  delivering  the  deed,  states  the 
conditions  to  the  grantee,  the  latter  can  claim 
no  right  nnder  the  deed  without  complying  with 
the  conditions. 

2.  Trial  —  Instbuctions— Supebtluoxts  Re- 
quests. 

A  request  repeating  questions  submitted  to 
the  jury  by  the  instructions  given  may  be  re- 
fused. 

Error  to  Oircnlt  Court  of  City  of  Richmond. 

Action  by  R.  A.  Patterson  against  the  Vir- 
ginia Passenger  A  Power  Company.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Bryan  and  Williams,  for  defendant  in  er- 
ror. 

OABDWELIi,  J.  R.  A.  Patterson,  defend- 
ant in  error,  plaintiff  in  the  court  below, 
broQght  this  action  in  the  circuit  court. of 
Henrloo  county  against  the  plaintiff  in  er- 
ror, the  Virginia  Passenger  &  Power  Com- 
pany, defendant  below,  as  the  successor  in 
title  to  the  rights,  franchises,  etc.,  of  the 
Westhampton  Park  Railway  Company,  to  re- 
cover damages  for  acts  of  trespass  upon 
three  separate  portions  of  his  lands,  and  at 
the  trial  of  the  cause  in  the  circuit  court  of 
the  dty  of  Richmond,  to  which  court  It  had 
been  removed,  recovered  a  verdict  and  Judg- 
ment for  $1,500,  to  which  Judgment  a  writ 
of  error  was  awarded  by  this  court 

Patterson  was  the  owner  of  two  certain 
tracts  of  land,  two  miles  from  the  city  of 
Richmond,  at  the  west^n  terminus  of  Grove 
Road— the  first  lying  partly  on  the  north  side 
of  Grove  Road,  running  back  eastwardly  to 
Patterson  avenue,  and  known  as  the  "Mitch- 
ell Place,"  and  the  second  lying  between  the 
Westham  or  Cary  Street  Road  and  Patterson 
avenue,  and  known  as  the  "Wrenn  Place*' — 
which  two  tracts  are  adjacent,  and  constitute 
together  a  single  tract,  of  about  100  acres.  To- 
gether with  other  landowners  in  that  vicini- 


ty, Patterson  was  one  of  the  incorporators 
of  the  Westhampton  Park  Railway  Company, 
chartered  for  the  purpose  of  building  an  elec- 
tric railway  from  the  city  of  Richmond  to 
the  Green's  Mill  property,  located  at  a  point 
several  miles  in  the  county  of  Henrico.  Ef- 
forts on  the  part  of  these  original  incor- 
porators to  finance  and  construct  through  a 
cei-tain  agency  the  contemplated  electric  rail- 
way line  having  failed,  Patterson  was  ap- 
proached by  one  Robertson,  on  behalf  of  the 
Westhampton  Park  Railway  Company,  with 
the  request  that  he  (Patterson)  grant  a.  right 
of  way  through  his  land,  upon  which  to  lay 
a  track  and  operate  electric  cars  between  a 
point  upon  an  established  line  near  the  city 
of  Richmond  and  Westhampton  Park,  or  the 
Green's  Mill  property,  in  Henrico  county; 
and,  as  an  Inducement  to  Patterson  to  ac- 
cept this  proposition,  various  representations 
were  made  by  Robertson  as  to  the  equipment 
and  schedule  of  the  proposed  road,  tending  to 
encourage  travel,  the  development  of  proper- 
ty along  its  line,  and  its  enhancement  in 
value.  Relying  upon  these  representations, 
Patterson  executed  a  deed  conveying  to  the 
"Westhampton  Railway  Co."  a  strip  of 
ground  60  feet  in  width,  beginning  at  the 
Wrenn  place,  where  the  Grove  Road  ter- 
minates, and  running  through  the  Wrenn 
place  to  the  tract  known  as  "Reveille,**  upon 
which  Patterson  resided.  No  money  consid- 
eration was  paid  for  this  deed^  it  having  been 
made  solely  in  consideration  of  the  repre- 
sentations made  by  Robertson,  and  the  prom- 
ise and  agreement  entered  into  at  the  time 
that  the  company  constructing  the  railway 
line  upon  said  GO-foot  strip  of  land  would 
also  construct  a  substantial  driveway  on  both 
sides  of  its  tracks,  satisfactory  in  all  re- 
spects to  Patterson,  with  such  crossings  and 
culverts  as  be  might  require,  and  without 
injury  to,  or  material  inconvenience  in  the 
use  of,  his  property. 

The  declaration  contains  three  counts, 
charging  separate  acts  of  trespass  upon  three 
distinct  portions  of  Patterson's  property,  the 
first  alone  of  which  did  the  plaintiff  in  error, 
by  virtue  of  the  deed  above  mentioned  or 
otherwise,  have  even  the  semblance  of  right 
to  Invade;  the  acts  done  upon  the  remaining 
two  being  wholly  unauthorized. 

The  route  first  contemplated  was  westward 
from  the  city,  of  Richmond  upon  the  extension 
of  Grove  avenue,  and  along  the  Grove  Road 
to  Patterson's  property,  thence  along  rights 
of  way  through  various  tracts  to  what  is 
known  as  the  "Three  Chop  Road**;  but  it 
was  afterwards  determined  to  run  out  Floyd 
avenue,  extended,  as  far  as  that  was  a  pub- 
lic highway,  then  along  rights  of  way  form- 
ing an  extension  of  Floyd  avenue  until  Pat- 
terson's property  was  reached,  then  north- 
wardly across  the  eastern  end  of  his  property 
(the  Wrenn  place)  to  the  Grove  Road.  Lying 
in  the  way  of  this  second  selected  route  was 
the  refusal  of  the  Richmond,  Fredericksburg 
&  Potomac  Railroad  Company  to  allow  tlis 
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proposed  electric  road  to  cross  its  "Belt 
Line"  track  at  grade,  and  it  was  thereupon 
concluded  to  go  under  that  road,  necessitat- 
ing a  cut  of  some  14  or  15  feet,  at  the  bot- 
tom of  which  water  was  encountered  in  such 
volume  that  it  could  not  be  overcome  by  use 
of  pumps,  and  ditching  had  to  be  resorted  to 
a  distance  of  1,600  feet  long  along  the  Belt 
Line  track,  which  invaded  Patterson's  land, 
cutting  it  away  in  some  portions,  and  in  oth- 
ers throwing  upon  it  embankments  of  earth* 
stones,  and  rubbish  taken  from  the  ditch 
alongside,  and  causing  other  damage  to  his 
lands,  without  notice  to  or  license  from  him. 

The  plea  of  not  guilty  was  interposed  by 
the  plaintiff  in  error,  and  xmder  it  the  trial 
was  had  upon  the  theory  asserted  as  a  de- 
fense, first,  that  plaintiff  in  error  had  the 
right,  under  the  deed  from  Patterson  grant- 
ing a  right  of  way  along  the  originally  pro- 
posed route  of  the  electric  railway  over  cer^ 
tain  of  his  lands,  to  construct  the  same  as 
It  had  been  constructed;  and,  second,  that  in 
80  far  as  the  route  had  been  changed,  and 
other  portions  of  Patterson's  property  had 
been  touched  or  injured,  he  acquiesced*  and 
was  estopped  from  claiming  damages  for  in- 
juries resulting  therefrom. 

It  will  be  observed  that  upon  the  issues 
joined  It  was  essentially  a  case  for  a  jury 
under  proper  instructions  from  the  court 

The  evidence  proved,  or  strongly  tended 
to  prove,  that  the  deed  in  question  had  been 
delivered  by  Patterson  to  his  son  in  January, 
1901;  that  the  deed  contemplated  the  grant- 
ing of  a  right  of  way  from  the  terminus  of 
Grove  avenue  directly  westward  through 
Patterson's  land;  that  it  speaks  of  a  "map 
of  the  proposed  Westhampton  Park  Railway 
Line,  to  be  recorded  simultaneously  with 
this  deed'*;  that  the  deed  remained  in  the 
hands  of  its  depositary,  A.  W.  Patterson,  for 
six  months;  that  in  the  meantime  the  route 
of  the  proposed  railway  had  been  changed 
from  Grove  Road  to  Floyd  avenue,  extended, 
80  that  the  deed  which  had  been  executed, 
and  left  with  A.  W.  Patterson  by  his  father 
no  longer  answered  the  purposes  of  the  rail- 
way company,  and  therefore  another  deed, 
covering  the  new  condition,  was  requested 
of  Patterson;  that  a  plat  of  the  route  as 
finally  laid  out  was  submitted  to  A.  W.  Pat- 
terson by  Robertson  for  the  purpose  of  draft- 
ing a  new  deed  in  conformity  therewith,  and 
that  Patterson,  the  father,  refused  to  give 
such  a  deed;  that  Robertson  then  obtained 
the  deed  here  in  question  from  A.  W.  Pat- 
terson, in  connection  with  the  new  route, 
but  without  any  Intention  or  suspicion  on 
Che  part  of  A.  W.  Patterson  that  Robertson 
was  going  to  record  the  same;  that,  with 
full  knowledge  of  all  these  facts,  and  espe- 
cially of  the  conditions  upon  which  the  deed 
was  to  become  operative,  and  knowing  fur- 
ther that  A.  W.  Patterson  had  given  him 
the  deed  without  any  intention  or  expecta- 
tion that  it  would  be  recorded,  Robertson 
took  the  same  to  the  clerk's  office  and  had  it 


recorded;  and  that  the  plat  filed  for  record 
with  the  deed  is  not  the  one  referred  to 
therein,  and  does  not  answer  at  all  to  tbo 
route  therein  described. 

As  to  whether  or  not  Patterson  had  such 
knowledge  of  the  damage  being  done  to  those 
portions  of  his  lands  not  embraced  in  the 
right  of  way  intended  to  be  conveyed  by  tiis 
deed,  and  so  acquiesced  in  the  alleged  wrong- 
ful acts  on  the  part  of  the  x^aintiff  in  error, 
as  that  he  should  be  estopped  from  setting 
up  a  claim  for  damages  resulting  therefrom, 
the  evidence  is  all-sufiElcient  to  sustain  the 
finding  of  the  jury  that  he  had  no  such 
knowledge.  Therefore,  as  we  view  the  case, 
it  is  only  necessary  to  determine  whether  or 
not  it  was  fairly  submitted  to  the  jury  upon 
the  instructions  of  the  court 

While  there  are  a  number  of  questions 
raised  and  discussed  at  length  in  the  petition 
for  ttds  vnrit  of  error,  the  most  of  which 
were  not  raised  for  consideration  in  the 
court  below,  there  were  but  two  bills  of  ex- 
ceptions taken  by  plaintiff  in  error  to  the 
rulings  of  the  court  at  the  trial  of  the  cause, 
the  first  of  which  relates  to  the  instructions 
given  and  refused,  and  the  other  to  the  re- 
fusal of  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial  on  the  ground  that  it 
is  contrary  to  the  law  and  the  evidence,  and 
because  the  damages  allowed  were  excessive. 

Both  parties  asked  for  instructions,  but 
they  were  all  refused,  and  in  lieu  thereof 
the  following  were  given: 

'*The  jury  are  instructed  that  plaintiff  can- 
not  recover  any  damages  for  the  ditch  on  the 
land  of  Belt  Line  Road,  but,  if  the  jury  be- 
lieve that  the  ditch  encroaches  to  any  extent 
on  the  lands  of  plaintiff,  he  should  be  allow- 
ed  compensation  for  the  actual  value  of  the 
hind  taken  and  actual  damages  to  his  ad- 
jacent land  consequent  upon  the  ditch  on 
such  strip  of  his  land  as  defendants  occupied 
beyond  the  Belt  Line  Railroad  track. 

"The  jury  are  instructed  that  as  to  so 
much  of  plaintiff's  land  as  lies  south  of  the 
Grove  Avenue  Road,  extended,  the  defend- 
ants must  be  regarded  as  trespassers,  and 
under  obligation  to  pay  to  plaintiff  full  com- 
pensation. The  measure  of  that  compensa- 
tion must  be  the  actual  value  of  the  plaintiff's 
land  taken  by  defendant's  road,  and  if  the 
jury  believe  that  the  taking  and  use  of  this 
land  diminished  the  value  of  plaintiff's  ad- 
joining land  more  than  the  railway  benefited 
it,  they  should  take  that  damage  into  con- 
sideration, and  add  a  reasonable  estimate 
therefor  to  the  actual  value  of  the  land  tak- 
en. 

"But  if  the  jury  believe  that  the  plaintiff 
knew,  and,  without  protest  against  the  inva- 
sion of  that  portion  of  his  land,  acquiesced 
in  the  construction  and  completion  of  the 
road,  the  jury  may  infer  that  he  accepted 
the  consummation  of  defendant's  road  as 
full  compensation  for  any  damage  inflicted 
by  defendant  on  that  portion  of  his  land. 

"If  the  jury  believe  from  the  evidence  that 
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at  the  time  when  the  plainttfl  executed  and 
deUyered  the  deed  of  January  12, 1901,  to  his 
son  A.  W.  Patterson,  to  he  done  with  as  he 
thought  hest,  he  knew  that  the  said  A.  W. 
Patterson  was  counsel  or  attorney  for  John 
C.  Robtftson  for  the  purpose  of  acquiring 
rights  of  way  to  promote  the  building  of  de- 
fendant's railway,  the  Jury  are  instructed 
that  the  delivery  of  the  deed  to  A,  W.  PatteiN- 
son  was  a  consummate  delivery  to  the  grant- 
ees, and  that  In  the  transfer  of  that  deed  hy 
A.  W.  Patterson  to  John  G.  Robertson,  as 
the  then  representative  of  the  defendant 
company,  the  said  A.  W.  Patterson  had  no 
right  to  qualify  or  abate  the  legal  rights  of 
defendant  under  that  deed^  and  that.  In  the 
user  for  the  purpose  of  their  road  by  the  de- 
fendant of  so  much  of  plaintifTs  land  as  is 
embraced  In  the  deed,  the  defendants  were 
not  trespassers,  and  the  plaintiff  is  not  en- 
titled to  any  damages  for  such  taking  or  user. 

•If  the  Jury  believe  from  the  evidence  that 
the  plaintiff  delivered  the  deed  of  January 
14,  1001,  to  A.  W.  Patterson,  to  be  held  by 
bim  in  escrow,  and  did  not  know  at  that  time 
that  the  latter  was  attorney  for  John  C.  Rob- 
ertson for  the  purpose  of  procuring  rights  of 
way  for  the  construction  of  a  railway,  and 
If  they  further  believe  that  the  said  A.  W. 
Patterson  delivered  the  said  deed  to  the  said 
Hobertson  without  any  statements  of  the  con- 
ditions required  by  his  father,  then  they  are 
instructed  that  the  defendant  company,  act-' 
ing  under  said  deed,  was  not  a  trespasser. 

"But  if  the  Jury  shall  believe  that  Dr.  Pat- 
terson  did  not  know  that  A.  W.  Patterson 
was  attorney  or  counsel  as  aforesaid,  and 
shall  farther  believe  that  A.  W.  Patterson  ac- 
companied delivery  of  deed  to  Robertson 
with  a  statement  of  conditions  required  by 
his  father,  then  they  are  instructed  that  the 
defendants  can  claim  no  right  under  the  deed 
without  compliance  with  such  conditions." 

After  these  Instructions  had  been  given* 
plaintiff  In  error  asked  for  an  additional  In- 
struction, numbered  4,  which  was  also  re- 
fused. It  is  only  to  the  last  two  instructions 
giyen  by  the  comrt  and  the  refusal  to  give 
N'o.  4  that  objection  Is  made. 

These  instructions  objected  to  relate  to  the 
eridenee  tending  to  show  that  the  deed  In 
question  was  not  to  be  delivered  to  or  used 
by  the  electric  railway  company,  except  upon 
compliance  with  the  stipulations  and  condi- 
tions alleged  In  the  declaration;  and  we  are 
unable  to  see  any  ground  for  complaint  on 
the  part  of  plaintiff  in  error  thereto,  as  they 
submit  that  phase  of  the  case  not  only  fairly 
to  the  Jury,  but  most  favorably  to  plaintiff 
hi  error's  view  of  the  evidence.  Instruction 
No.  4,  refused,  was  but  a  repetition  of  a  ques- 
tion already  submitted  to  the  Jury  by  the  in- 
structions given,  and  there  was  no  error  in 
refusing  it 

Damages  were  claimed  to  the  n mount  of 
^.000,  while  the  amount  allowed  by  the  jury  | 
is  $1,()00;   and  no  good  reason  is  presented  i 
tor  considering  this  amount  excessive^  and  1 


none  whatever  occurs  to  us.  Not  only  did 
the  Jury  hear  the  evidence  Introduced,  but 
they  had  the  exceptional  advantage  of  a 
view  of  the  lands  Involved. 

We  are  of  opinion  that  the  verdict  Is  in 
accordance  with  the  evidence,  that  the  dam- 
ages awarded  are  not  excessive,  and  that 
there  Is  no  error  in  the  rulings  of  the  circuit 
court'  at  the  trial.  Therefore  Its  Judgment 
must  be  aifirmed* 


a04  Va.  164) 
CITIZENS'  BANK  OF  NORFOLK   t.  TAY- 
LOR &  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
15,  1905.) 

1.  Contracts— Construction. 

Where  one  of  the  constructions  which  may 
be  placed  on  a  contract  is  a  reasonable  one,  and 
appears  to  have  been  the  one  adopted  by  the 
parties,  it  should  prevail. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  §(  780,  735.] 

2.  New  Triait-Discretion  of  Triai«  Court. 

Where  the  trial  court  grants  a  new  trial, 
some  latitude  must  be  allowed  to  his  discre- 
tion, especially  where  the  propriety  of  its  ex- 
ercise is  affirmed  by  a  verdict  on  the  new  trial 
for  the  party  to  whom  it  was  granted. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  37, 
Cent.  Dig.  New  Trial,  %\  9,  10.] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  the  Citizens'  Bank  of  Norfolk, 
as  receiver  of  the  Norfolk  Ice  Company, 
against  Taylor  &  Co.  Judgment  tn  favor  of 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

J.  W.  WlUcox,  for  plaintiff  in  error. 
Loyall  &  Taylor  and  James  Elliott  Heath, 
for  defendant  In  error. 

KEITH,  P.  The  Citizens'  Bank  of  Nor- 
folk, receiver  of  the  Norfolk  Ice  Company, 
brought  Its  action  In  assumpsit  against  Tay- 
lor &  Co.  upon  the  following  contract: 

The  Citizens'  Bank  of  Norfolk,  receiver, 
"hereby  agrees  to  sell  to  Taylor  and  Com- 
pany, and  Taylor  and  Company  hereby 
agrees  to  purchase  from  the  said  receiver, 
sixty  tons  of  canned  ice,  merchantable  qual- 
ity, and  weighing  two  hundred  and  three 
hundred  pounds,  full  weight,  each  can  or 
piece,  during  each  and  every  day  of  the 
month  of  May,  1903,  and  the  entire  output  of 
both  of  the  plants  now  In  the  hands  of  the 
receiver,  and  known  as  Hygela  and  Citi- 
zens' Plants,  during  the  months  of  June, 
July,  August  and  September  1908;  the  said 
entire  output  not  to  exceed  one  hundred 
and  ten  tons  per  day ;  and  forty  tons  during 
each  and  every  day  of  the  months  of  Octo- 
ber and  November,  1903;  and  sixty  tons 
during  each  and  every  day  of  the  month  of 
April.  1904 ;  the  said  ice  of  the  quality  and 
quantity  aforesaid,  to  be  delivered  to  the 
said  Taylor  &  Company,  or  on  their  orders, 
at  the  platforms  of  the  aald  several  plants 
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operated  by  the  said  receiver ;  the  said  Tay- 
lor &  Company  hereby  agreeing  to  pay  to 
the  said  reoeiyer  for  the  said  ice  at  the  rate 
of  $2.20  per  ton  of  two  thousand  pounds; 
the  said  purchase  price  to  be  settled  for  in 
cash  on  or  before  the  tenth  day  of  the  month 
next  succeeding  the  delivery  thereof,  during 
the  pendency   of  this  contract 

''It  is  further  understood  and  agreed  that 
the  said  receiver  shall  keep  on  hand  and  re- 
frigerated at  the  Citizens'  Plant  an  amount 
of  ice  not  exceeding  three  hundred  and  fifty 
tons  at  any  one  time,  unless  otherwise 
agreed  upon  in  writing  by  both  parties  here- 
to. 

'*It  is  further  understood  and  agreed  that 
during  the  continuance  of  the  contract  now 
existing  between  the  said  receiver  and  the 
Fruit  Growers  Express,  the  said  receiver  is 
to  reserve  from  the  amount  of  ice  manufac- 
tured by  it  at  the  said  plants  whatever  quan- 
tity of  ice  may  be  necessary  to  fill  the  said 
contract,  which  said  contract  ends  the  30th 
day  of  June,  1903." 

The  defendant  pleaded  the  general  issue 
and  certain  special  pleas,  and  the  jury  at 
the  first  trial  found  a  verdict  for  the  plain- 
tiff for  $2,000,  which  was  set  aside  by  the 
court  At  the  second  trial  there  was  a  ver- 
dict for  $1,500,  which  was  set  aside  by  the 
court,  and  at  the  third  trial  there  was  a  ver- 
dict for  the  plaintiff  for  $1,288,  subject  to 
a  demurrer  to  the  evidence,  upon  which  the 
court  gave  judgment  for  the  defendant  Up- 
on each  of  these  trials  exceptions  to  the  rul- 
ing were  taken  by  the  plaintiff  in  error,  the 
record  preserved,  and  all  of  them  are  now 
before  this  court  for  review.  The  question 
for  us  to  determine  is,  shall  the  judgment 
be  aflSrmed ;  or,  if  it  Is  to  be  reversed,  upon 
which  verdict  shall  judgment  be  rendered  in 
favor  of  the  plaintiff  in  error? 

It  la  not  altogether  clear  from  the  record 
upon  what  ground  the  court  acted  in  setting 
aside  the  first  and  second  verdicts;  but 
looking  to  the  record  of  those  trials  and  to 
the  subsequent  action  of  the  court  in  enter- 
ing judgment  for  the  defendant  upon  the 
demurrer  to  the  evidence,  it  would  seem  that 
the  court  was  of  opinion  that  the  defendant 
having  taken  all  the  ice  manufactured  by 
the  plaintiff  during  the  month  of  June,  1903, 
had  discharged  its  duty;  while  the  conten- 
tion of  the  plaintiff  in  error  Is  that,  though 
defendant  took  and  paid  for  Its  actual  out- 
put during  that  period,  It  did  not  take  the 
quantity  which  It  was  ready  to  manufacture 
and  deliver  up  to  the  limit  of  110  tons  pre- 
scribed by  the  contract,  and  that  it  was  hin- 
dered in  its  manufacture  of  ice  by  the  con- 
duct of  the  defendant.  The  contract  calls 
for  canned  Ice,  each  block  weighing  **two 
hundred  and  three  hundred  pounds,"  full 
weight  the  defendant  contracting  to  take  the 
entire  output  of  both  plants  operated  by  the 
receiver,  with  the  provision  that  this  output 
was  not  to  exceed  110  tons  per  day,  "the  said 
ice  of  the  quality  and  quantity  aforesaid  to 


be  delivered  to  the  said  Taylor  &  Co.,  or  op 
their  orders,  at  the  platforms  of  the  seT'eral 
plants  operated  by  the  said  receiver." 

During  the  month  of  May  the  sixty  ton* 
provided  for  in  the  contract  for  that  month 
was  delivered  and  received  in  accordance 
with  the  contract  On  June  4, 1908,  Nlcbols, 
the  manager  of  the  ice  plants,  addressed 
Taylor  &  Oo.  the  following  note: 

"In  accordance  with  terms  of  contract 
you  were  to  take  the  full  capacity  of  both 
plants  during  the  months  of  June,  Jnly. 
August  and  September.  We  desire  to  in- 
form you  that  we  are  prepared  to  operate  In 
full  from  June  1st  That  we  now  have, 
subject  to  your  orders,  on  storage,  271  tons 
of  ice  from  last  month's  supply,  and  -with 
the  dally  Increase  the  amount  of  your  stor- 
age capacity  with  us  will  soon  have  reached 
its  limit  Enclosed  please  find  hill  for  220 
tons  290/2000  lbs.,  due  you  on  May  pur- 
chase, now  on  storage  and  held  subject  to 
your  order." 

The  platforms  of  the  ice  plants  were  un- 
covered, and  Ice  placed  upon  them,  under 
the  Influence  of  the  sun,  quickly  deteriorated 
— ^not  only  lost  its  weight  by  melting,  so 
as  to  fall  below  the  standard  weight  required 
by  the  contract,  but  its  quality  rapidly  be* 
came  so  Impaired  as  to  render  it  unmar- 
ketable. The  platforms,  too,  had  a  rery 
limited  capacity,  but  adjacent  to  and  com- 
municating with  them  were  storerooms  in 
which  a  considerahle  amount  of  Ice  could 
be  kept,  and  it  was  the  custom  of  the  ice 
company  to  place  the  ice  as  manufactured  in 
the  storerooms,  and  transfer  it  to  the  plat- 
forms when  Taylor  A  Co.  were  ready  to  re- 
ceive it  This  course  or  custom  was  pursued 
during  the  month  of  May  without  protest  or 
objection,  so  far  as  the  i^i^cord  discloses.  It 
seems  to  have  imposed  no  inconvenience 
upon  Taylor  &  CJo.,  but  to  have  been  in  their 
interest  as  well  as  in  that  of  the  plaintiff 
in  error;  indeed,  it  would  have  subserved 
the  convenience  of  plaintiff  in  error  to  have 
placed  the  ice,  as  far  as  it  could  be  done, 
on  the  platform,  and  required  the  defendant 
in  error  to  take  it  or  leave  it  at  Its  peril 

The  contention  of  defendant  in  error  is 
that  it  was  the  duty  of  plaintiff  in  error  to 
go  on  and  manufacture  the  ice,  place  it  on 
the  platforms,  and  that  It  would  be  for  the 
defendant  in  error  to  take  It  or  not,  as  it 
saw  fit;  but,  the  condition  precedent  hav- 
ing been  formed,  it  concedes  that  It  would 
have  been  liable  for  the  price.  That  seems 
to  be  an  unreasonable  construction  of  the 
contract,  looking  to  Its  subject-matter.  It 
was  a  continuing  contract  with  reference  to 
a  subject  of  a  perishable  character;  and  a 
reasonable  construction,  and  that  which  the 
parties  themselves  had  placed  upon  it,  and 
that  under  which  they  had  lived  during  the 
month  of  May,  is  that  which  should  prevalL 
This  was  evidently  the  view  taken  of  the 
case  by  the  juries,  for  in  three  successive 
trials  they  found  verdicti  for  the  i^aintUt. 
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Altiiiongh  the  records  of  the  first  and  second 
trials  are  before  us  for  review,  to  ascertain 
if  any  errors  have  been  committed  on  such 
trials,  they  are  not  to  be  considered  as  upon 
a  demurrer  to  the  evidence.  But  some  lati- 
tude must  be  allowed  to  the  discretion  of  the 
trial  court  In  setting  aside  a  verdict  as  con- 
trary to  the  evidence,  and  this  is  especially 
true  where,  on  the  new  trial,  a  verdict  is 
fomid  for  the  opposite  party,  or  the  amount  of 
the  verdict  is  materially  diminished.  Chap- 
man V.  Va.  Real  Sstate  Inv.  Co.,  96  Va.  177, 
31  S.  E.  74;  Marshall's  Adm'x  v.  Valley  R. 
Co.,  99  Va.  798,  34  S.  B.  455. 

Willie  in  each  case  there  was  a  verdict  for 
the  plaintiff,  that  verdict  was  in  each  In- 
stance somewhat  diminished,  being  reduced 
from  $2,000  upon  the  first  trial  to  $1,288 
upon  the  final  trial.  TJpon  the  last  trial, 
however,  the  case  stood  strictly  upon  a  de- 
murrer to  the  evidence,  and  the  evidence  was 
lufficlent  to  go  to  the  Jury,  The  whole  sit- 
uation was  before  the  Jury.  They  visited 
the  locality;  they  heard  and  saw  the  wit- 
nesses; they  knew  the  course  of  dealing  that 
prevailed;  and  we  are  of  opinion  that  the 
evidence  was  sufficient  to  support  their  ver- 
dict and  the  court  erred  In  not  rendering  a 
Judgment  upon  the  demurrer  to  the  evidence 
in  favor  of  the  plaintiff  for  the  sum  of  $1,- 
2S8. 

For  these  reasons  we  are  of  opinion  that 
the  Judgment  should  be  reversed,  and  this 
court  will  enter  such  Judgment  as  the  cir- 
cuit court  should  have  rendered. 

ao4  Vl.  »7) 
CHESAPEAKE  A  O.  RT.  CO.  ▼.  P.  W. 
STOCK  A  SONS. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
15, 1905.) 

1.  Gabrikbs— Actions— Pleading— DxcLABA- 

TION. 

A  declaration  against  a  carrier  for  loss  of 
foods  in  transit,  alleging  the  consideration,  the 
promise,  the  breach,  and  the  giving  of  the  notice 
of  loss  required  by  the  bill  of  lading,  states  a 
cause  of  action  in  assumpsit  upon  the  contract 
of  carriage. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  SS  569,  570.] 

2.  SAifE— Bills  of  Particulars. 

In  an  action  against  a  carrier  for  the  loss 
of  goods  in  transit,  the  refusal  to  require  plain- 
tiffs to  show  in  the  bill  of  particulars  where  the 
goods  and  cars  were  delivered  to  defendant  was 
not  error  where  defendant  was  not  embarrassed 
in  making  its  defense  by  the  lack  of  such  state- 
ment 

3.  EvinENCB— Lktter&~Cabbon  Copies. 

A  carbon  copy,  made  at  the  same  time  and 
by  the  same  impression  of  type  as  a  letter,  may 
be  rf^garded  as  a  duplicate  original  of  the  letter 
itself,  and  admitted  in  evidence  without  notice 
to  produce  the  letter  itself, 
i.  Same— Offer  of  Settlement. 

An  offer  of  settlement,  not  accompanied 
with  a  caution  that  it  is  confidential'  and  with- 
out prejudice,  and  not  shown  to  have  been 
made  as  a  concession  In  an  effort  to  buy  peace, 
is  receivable  in  evidence  as  an  admission. 

[Ed.  Note. — For  cases  in  point,  ses  vol.  20, 
Cent  Dig.  Evidence,  fi|  745-753.] 

5.  Carriers— Loss  of  Goods  —  Measure  of 
Damages. 

The  measure  of  damages  for  loss  of  goods 
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by  a  carrier  is  the  value  of  the  goods  at  destina- 
tion, with  interest  from  the  time  when  the  goods 
should  have  been  delivered,  less  the  unpaid  costs 
of  transportation. 

[Ed  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  §§  599-6Cf7.] 

6.  Carriers— Con NECTTiNO  Carriers— Liabil- 

ITY. 

A  connecting  carrier  is  not  liable  for  a  loss 
not  occurring  on  its  portion  of  the  through 
route,  unless  it  stands  in  the  relation  of  prin- 
cipal and  agent,  or  partner,  or  some  similar 
relation  to  the  defaulting  carrier ;  and  in  order 
to  hold  it  liable  facts  showing  such  relation 
must  be  alleged  in  the  declaration. 

[Bid.  Note. — For  cases  in  point,  see  voL  9, 
Cent  Dig.  Carriers,  H  780,  795.] 

7.  PLEAOINQ—BILL  of  PAiriCULARfr-OFFICE. 

The  bill  of  particulars  is  no  part  of  the 
declaration. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  89, 
Cent  Dig.  Pleading,  §  949.] 

8.  Carriers   —   Connecting      Carriers   ^ 
Through  Contracts. 

A  bill  of  lading  guarantying  a  through  rate 
to  destination  does  not  establish  an  agency  or 
partnership  relation  between  the  connecting 
railroads,  so  as  to  render  one  liable  for  the  de- 
fault of  the  other. 

9.  Trial  —  iNSTEUcnoNB  —  Sufficienot  of 
Evidence. 

A  scintilla  of  evidence,  which  is  not  suffi- 
cient to  support  a  verdict,  does  not  call  for  an 
Instruction  on  the  issue  to  which  it  is  addressed. 

10.  Same— Amendment  of  Requests. 
While  the  court  is  bound  to  give  any  cor- 
rect instruction  applicable  to  the  evidence 
which  is  asked  for  by  either  party,  yet  it  may 
refuse  to  give  an  incorrect  instruction,  and  need 
not  amend  the  same  so  as  to  accord  with  the  law 
and  the  facts,  and  give  it  as  amended. 

Error  to  Circuit  Court  of  Elizabeth  City 
County. 

Action  by  F.  W.  Stock  &  Sons  against  the 
Chesapeake  &  Ohio  Railway  Company. 
There  was  a  judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

S.  O.  Bland  and  R.  O.  Bickford,  for  plain- 
tiff in  error.  H.  G.  Avery  and  Gordon  Pax- 
ton,  for  defendants  in  error. 


KEITH,  P.  Stock  &  Sons  made  two  ship- 
ments of  flour  from  points  In  the  state  of 
Michigan  to  Phoebus,  In  the  state  of  Vir- 
ginia. The  flrst  shipment  was  made  in  Oc- 
tober, 1902,  in  car  No.  5,905;  the  second  in 
February,  1903,  In  car  No.  25.578.  There 
was  a  loss  of  goods  upon  each  shipment,  for 
which  Stock  &  Sons  brought  an  action  of  as- 
sumpsit against  the  Chesapeake  &  Ohio  Rail- 
way Company. 

The  loss  claimed  upon  the  goods  shipped  in 
car  No.  5,905,  amounting  to  $612.75,  was  paid 
into  court,  and  there  is  no  controversy  with 
respect  to  it,  except  as  to  the  allowance  of 
Interest  from  November  1,  1902;  the  conten- 
tion of  plaintiff  In  error  being  that  It  was  en- 
titled to  reasonable  time  after  the  goods 
should  have  been  delivered  to  ascertain  if  it 
was  liable. 

The  injury  to  car  No.  5,905  occurred  on  the 
18th  of  October.  There  is  no  dispute  about 
the  amount  or  the  liability.  The  money  has 
been  paid  into  court,  and,  even  upon  the  the- 
ory of  plaintiff  in  error  as  to  the  extent  of 
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it«  ll^blUty  for  Intsreit  that  It  was  entitled 
to  a  reasonable  time  to  Investigate  as  to  its 
liability,  and  that  pending  such  inquiry  the 
amount  for  which  it  was  found  to  be  respon- 
sible should  not  bear  interest,  we  would  not 
disturb  the  verdict  of  the  jury,  which  gives 
interest  from  the  1st  day  of  November. 

The  real  contention  In  the  case  is  in  re- 
spect to  plaintiff  in  error's  liability  for  loss 
of  the  goods  shipped  in  car  No.  25,578. 
There  seems  to  be  no  controversy  with  re- 
spect to  the  amount  of  the  loss,  which  was 
$758,  and  a  settlement  was  only  prevented 
by  disagreement  with  reference  to  the  allow- 
ance of  Interest  The  parties  not  being  able 
to  agree,  this  suit  was  instituted,  resulting  in 
a  verdict  for  $612.75,  with  interest  from  the 
Ist  of  November,  1902,  and  for  $758»  with 
interest  fron)  March  1,  1903,  to  be  credited 
by  the  sum  of  $612.75,  the  amount  paid  into 
court 

The  first  assignment  of  error  is  to  the 
Judgment  of  the  court  overruling  a  demurrer 
to  the  declaration. 

We  are  of  opinion  that  the  dedaration  l8 
sufficient 

Speaking  of  actions  in  assumpsit,  Hutchin- 
son on  Carriers  (2d  Ed.)  at  section  744,  says: 
"Notwithstanding  these  essential  differences 
between  actions  on  the  case  and  in  assump- 
sit against  the  carrier,  it  seems  to  liave  been 
in  former  times  a  very  perplexing  question 
how  the  one  form  of  action  should  be  dis- 
tinguished from  the  other.  The  declarations 
in  tt^e  two  kinds  of  actions,  according  to  ap- 
proved formulas,  were  so  nearly  alike  that 
in  many  cases  the  astutest  Judges  became 
perplexed  in  their  efforts  to  find  out  to  which 
class  the  declarations  belonged.  It  seems, 
however,  to  be  finally  settled  that  while  the 
allegation  of  a  promise  in  the  declaration 
will  not  be  sufficient  to  impress  upon  it  the 
distinctive  feature  of  a  dedaration  upon  the 
contract  because  the  words  'agreed,'  'un- 
dertook,' or  even  the  more  significant  word 
'promised,'  must  be  treated  as  no  more  than 
Inducement  to  the  duty  Imposed  by  the  com- 
mon law,  yet  if  there  be  an  averment  of  a 
promise  and  a  consideration,  the  declaration 
will  be  construed  to  be  upon  the  contract 
and  not  for  the  breach  of  duty.  And  con- 
sequently, when  the  word  'consideration'  was 
left  out  the  action  was  held  to  be  in  tort" 

The  difiSculty  is  doubtless  a  survival  of  the 
time  when  assumpsit,  though  founded  upon 
contract  was  deemed  a  species  of  action  on 
the  case,  having  its  origin  in  a  wrong.  4 
Cyc.  320.    Bncyc  PL  &  Pr.  vol.  2,  p.  988. 

The  first  six  counts  state  a  cause  of  action 
arising  upon  an  express  contract  They  set 
forth  the  consideration,  the  promise,  the 
breach,  and  that  notice  in  writing  was  given 
by  the  plaintiffs  to  the  defendant  as  pre- 
scribed by  the  bill  of  lading.  The  seventh 
count  is  in  the  usual  form  of  a  general  count 
in  assumpsit  and  is  free  from  objection. 

The  second  assignment  of  error  is  to  the 
refusal  of  the  court  to  require  plalutiffs  to 


show  in  tile  bin  of  partienlan  where  the 
goods  aujil  chattels  and  cars  in  the  bill  of  par- 
ticulars mentioned  were  delivered  to  the  de- 
fendant 

It  is  evident  that  the  plaintiff  in  error  was 
not  embarrassed  or  hindered  in  any  degree 
in  making  its  defense  by  the  lack  of  this 
statement  and  this  assignment  of  error  Is 
overruled. 

The  third,  fourth,  seventh,  and  eighth  as- 
signments of  error  are  with  respect  to  the 
notice  of  the  claim  of  loss.  The  court  per- 
mitted a  letter  to  be  introduced  teom  Stock 
A  Sons  to  A.  R.  Sydnor,  dated  March  81, 
1908,  addressed  to  him  as  agent  of  the  Chesa- 
peake A  Ohio  Railway  Ck)mpany  at  Norfolk, 
Va.,  the  receipt  of  which  was  acknowledged 
by  Sydnor  on  April  1,  1903. 

The  contention  of  plaintiff  in  error  is  that 
copies  of  a  letter  cannot  be  admitted  in  6y1- 
dence  where  no  notice  has  been  given  to  pro- 
duce the  original,  and  no  foundation  laid  for 
the  introduction  of  a  copy.  To  this  the  de- 
fendants in  error  reply  that  a  letter-press 
copy  is  not  regarded  as  equivalent  to  the  let- 
ter itself,  but  a  carbon  copy,  which  is  made 
at  the  same  time  and  by  the  same  impression 
of  type  with  the  letter,  may  well  be  regarded 
as  a  duplicate  original  with  the  letter  itself. 
And  we  think  this  position  is  sound. 

As  was  said  in  Hubbard  v.  Russell,  24 
Barb,  404:  "If  two  letters  are  written  at  the 
same  time  to  the  same  person,  one  being  the 
exact  connterpart  of  the  other,  one  being  sent 
to  the  person  addressed  and  the  other  re- 
tained by  the  writer,  each  is  an  original,  and 
the  one  retained  may  be  put  in  evidence  by 
the  party  who  retained  it  without  notice  to 
the  opposite  party  to  produjce  the  other." 

We  can  find  in  the  record,  however,  no 
satisfactory  proof  that  the  letter  objected  to 
was  a  carbon  copy  made  at  the  same  time 
and  by  the  same  impression  of  type  with  the 
letter,  and  therefore  to  be  regarded  as  a 
duplicate  original  of  the  letter  Itself. 

It  is  also  contended  on  behalf  of  the  de- 
fendants in  &TOT  that  the  admission  of  these 
letters  was  at  most  harmless  error,  because 
the  stipulation  that  the  carrier  shall  not  be 
liable  for  loss  or  injury  unless  the  claim 
therefor  is  presented  in  writing  within  a 
specified  number  of  days  after  the  occurrence 
of  the  injury  has  no  application,  and  is  not 
to  be  considered  in  cases  where  the  carrier 
was  of  necessity  aware  of  the  lo^s  and  of 
its  extent  as  where  there  is  a  complete  fail- 
ure to  deliver,  or  where  the  injary  to  the 
goods  was  examined  by  the  carrier's  agent 
in  person  for  the  purpose  of  ascertaining  its 
extent — citing  5  Am.  &  Eng.  Ency.  824;  6 
Cyc.  506;  while  In  this  case  both  car  loads 
of  the  damaged  fiour  were  sold  by  the  de- 
fendant and  the  proceeds  received  by  it 

As  this  case  must  go  back  for  a  new  trial 
upon  another  ground,  when  the  difficulty  here 
presented  can  doubtless  be  obviated,  we  will 
pass  to  the  next  assignment  of  error. 

It  seems  that  W.  U  WlUiams  was  local 
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cGimflel  of  the  OheBapenike  ft  Ohio  Railway 
Ck>mpan7  at  Norfolk;  that  a  suit  bad  been  in* 
stltnted  at  Norfolk  by  Stock  &  Sons  against 
the  Chesapeake  &  Ohio  Railway  Company,  In 
which  sQlt  were  inTolved  a  car  consigned  to 
Norfolk  and  also  those  Inyolved  In  the  pres- 
ent solt  Blr.  Williams  testified  that  he  re- 
ceived from  the  generad  counsel  of  the 
Chesapeake  A  Ohio  Railway  Company,  after 
the  Institution  of  the  suit  at  Norfolk,  three 
vouchers,  with  which  to  make  settlement  of 
the  alleged  claims,  and  that  he  offered  a  sum 
In  settlement  of  the  suit  which  aggregated 
the  three  Touchers.  The  contention  of  the 
plaintiff  in  error  is  that  this  offer  was  made 
by  the  railway  company  to  boy  its  peace,  and 
was  made  for  the  Kanawha  A  Michigan  Rail« 
way  Company.  The  principle  is  invoked  by 
the  plaintiff  in  error  that  offers  made  in  aa 
effort  to  compromise  threatened  or  pending 
litigation  are  inadmissible  in  evidence;  that 
a  party  may  with  impunity  attempt  to  btiy 
peace;  and  that  the  rule  is  general  both  in 
Bngland  and  the  United  States  that  the  offer 
will  be  presumed  to  have  been  made  with- 
out prejudice  if  it  was  plainly  an  offer  of 
compromise.  West  t.  Smith*  101  U.  8.  273, 
25  U  Bd.  809. 

In  Brown  v.  Shlelda,  6  Leigh,  440,  speaking 
of  a  lett^  which  was  admitted  by  the  trial 
court  over  the  objection  that  the  offer  was 
made  by  way  of  compromise.  Judge  Carr 
says:  "To  my  apprehension  that  letter  does 
not  come  within  the  rule  of  exclusion,  accord- 
ing to  the  authorities  cited.  There  was  no 
treaty  for  a  compromise  on  foot;  the  letter 
asked  for  none;  proposed  no  meeting,  no 
arbitrators;  offered  no  purchase  of  peace. 
Buller  says,  if  the  term  *buy  their  peace*  be 
attended  to,  they  will  resolve  all  doubts  on 
this  head  of  evidence;  and  Bayley,  J.,  says 
that  the  'essence  of  an  offer  of  compromise 
is  that  the  party  making  it  is  willing  to  sub- 
mit to  a  sacrifice  and  to  make  a  concession** 
There  Is  no  such  thing  in  this  letter.  The 
spirit  it  breathes  is  wholly  different  •  •  • 
I  do  not  think  that  this  letter  was  either  writ- 
ten upon  a  pending  treaty  for  a  compromise, 
or  was  meant  to  propose  a  compromise,  or 
to  state  terms  to  which  the  writer  would 
submit,  or  sacrifices  or  concessions  which  he 
was  willing  to  make  to  buy  his  peace/  " 

Greenleaf  (leth  Bd.)  voL  1,  $  192,  says: 
*lt  is  to  be  observed  that  confidential  over- 
tures of  pacification,  and  any  other  offers 
or  propoaltions  between  litigating  parties, 
expressly  stated  to  be  made  without  preju- 
dice, are  excluded  on  grounds  of  public  poli- 
cy. *  ^  •  But  if  it  is  an  independent  ad- 
mission of  a  fact  merely  because  it  is  a  fact, 
it  will  be  received;  and  even  the  offer  of  a 
sum  by  way  of  compromise  of  a  claim  tacitly 
admitted  is  receivable,  unless  accompanied 
with  a  caution  that  the  offer  is  confidential.*' 

There  viras  no  such  caution  given  In  this 
case,  nor  can  we  say  that  the  facts  plainly 
show  that  the  admission  was  made  aa  a  con- 


cession or  sacrifice,  la  an  effort  upon  the 
part  of  plaintiff  in  error  to  buy  its  peace. 

The  ninth  assignment  of  error  is  to  the 
giving  of  two  instructions  asked  for  by  de- 
fendant in  error,  the  first  of  which  is  aa  fol- 
lows: 

•*The  court  instructs  the  Jury  that  the 
measure  of  damages  in  case  of  loss  of  goods 
by  a  common  carrier  is  the  value  of  the 
goods  at  the  destination  to  which  he  under- 
took to  carry  them,  with  interest  on  such 
value  from  the  time  when  the  goods  should 
have  been  delivered,  after  deducting  the 
coats  of  transportation,  if  this  has  not  been 
paid.** 

The  objection  urged  by  plaintiff  in  error  to 
this  instruction  is  that  the  bUl  of  lading 
provides  that  the  measure  of  damages  in  case 
of  loss  or  injury  is  the  value  of  the  goods  at 
the  place  and  time  of  ahipment;  and  not  at 
the  point  of  delivery. 

The  instruction  la  taken  from  Hutchinson 
on  Carriers  (2d  Bd.)  $  769,  and  the  rule  seems 
to  be  a  reasonable  one. 

In  the  Southern  Pacific  Co.  t.  D'Arcais,  64 
S.  W.  818,  the  Texas  Court  of  Civil  Appeals 
held  that:  'The  measure  of  damages  for 
loss  of  goods  by  the  negligence  of  a  carrier 
in  transportation  is  the  value  of  the  goods  at 
the  place  of  destination.  A  stipulation  in  the 
contract  of  shipment,  limiting  the  liability  t» 
value  at  place  of  shipment,  will  be  disregard- 
ed as  against  public  policy,  notwithstanding 
it  was  an  interstate  shipment" 

in  MobUe  By.  Co.  t.  Jurey*  111  U.  S.  584,  4 
Sup.  Ct  566,  28  L.  Ed.  527,  the  syllabus  states 
that  in  an  action  against  a  carrier  for  the  loss 
of  goods  the  measure  of  damages  is  the  val- 
ue of  the  goods  in  the  place  where  they  were 
to  have  been  delivered,  with  interest.  See, 
also,  Railroad  Co.  v.  Williams  (Tex.  Civ. 
App.)  81  a  W.  556;  Galveston  R.  Co.  v.  Ball 
(Tex.  Sup.)  16  S.  W.  441. 

Plaintiff's  second  instruction  is  as  follows: 

''The  court  instructs  the  Jury  that*  even  if 
they  believe  from  the  evidence  that  car  No. 
25,578,  involved  in  this  suit,  was  wrecked  be- 
fore it  came  upon  the  rails  of  the  defendant's 
road,  yet  if  they  also  believe  from  the  evi- 
dence that  the  defendant  was  liable  and  re- 
sponsible for  the  transportation  of  the  said 
car  from  the  point  where  the  same  was  load- 
ed to  Phoebus,  Virginia,  then  they  shall  find 
for  the  plaintiffs." 

The  goods  in  controversy  were  shipped 
from  a  point  in  Michigan  over  several  con- 
necting lines  to  Gauley,  in  the  state  of  West 
Virginia,  where  they  were  to  be  delivered  to 
the  Chesapeake  &  Ohio  Railway  for  carriage 
to  Newport  News.  The  loss  occurred  by  a 
wreck  which  took  place  before  the  car  in 
which  the  goods  were  shipped  had  reached 
the  point  at  which  it  was  to  be  delivered  to 
the  plaintiff  in  error, 

*'A  connecting  carrier  cannot,  as  a  rule,  be 
held  for  the  default  of  the  initial  or  of  other 
connecting  carriers,  in  the  absence  of  a  part- 
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nershfp,  express  or  ImpUed.**  4  Elliott  on 
Railroads,  $  1444. 

To  impose  liability  upon  a  connecting  car- 
rier for  a  loss  not  occurring  upon  its  portion 
of  the  through  route,  there  must  be  some  al- 
legation in  the  pleadings  which  establishes 
the  relation  of  principal  and  agent,  or  some 
similar  relation;  as,  for  instance,  that  they 
were  participants  in  common  in  the  profits 
of  the  business.  For  a  partnership  may  be 
formed  as  well  in  the  business  of  carriers  as 
in  any  other,  and  between  corporations  en- 
gaged in  that  business  as  well  as  between 
individuals,  so  as  to  make  them  Individually 
and  Jointly  liable.  Hutchinson  on  Carriers, 
S158. 

"In  suing  the  last  of  several  connecting 
carriers  for  a  loss,  it  is  necessary  to  allege 
that  the  carriers  were  Joint  contractors,  or 
that  the  property  was  delivered  to  and  re- 
ceived by  the  defendant  If,  however,  sev- 
eral carriers  associate  and  form  a  continu- 
ous line,  and  contract  to  carry  goods  through 
for  an  agreed  price,  which  the  shipper  pays 
in  one  sum,  and  which  the  carriers  agree  to 
divide  among  themselves,  they  are  Jointly 
and  severally  liable  for  a  loss  on  any  part  of 
the  line,  and  the  word  'partners,*  or  any  par- 
ticular word  to  describe  the  relation  existing 
between  the  carriers,  need  not  be  used  In  the 
petition."    3  Ency.  PL  &  Pr.  853. 

•*The  Joint  arrangement  between  the  con- 
necting lines  may  be  such  as  to  make  each 
the  agent  for  the  other  in  imdertaking  the 
continuous  transportation  of  goods.**  6  Cyc 
478. 

The  original  declaration  in  this  case  char- 
ged that  the  Chesapeake  &  Ohio  Railway 
Company  was  a  common  carrier  of  goods  and 
chattels,  along  with  other  connecting  lines, 
namely,  the  Lake  Shore  &  Michigan  Southern 
Railway  Company  and  Toledo  &  Ohio  Cen- 
tral Railway  Company,  which  latter  carrier, 
with  the  defendant,  form  a  part  of  the  rail- 
way line  known  as  the  "Kanawha  Dispatch," 
which  common  carriers  aforesaid  were  Joint 
and  several  contractors  for  hire.  In  and  by  a 
certain  train  of  railway  cars,  from  a  point  In 
Michigan,  to  Phoebus,  Va.  But  the  plaintiffs 
saw  fit  to  file  an  amended  declaration,  in 
which  this  allegation  does  not  appear,  nor 
anything  which  is  the  equivalent  of  or  akin  to 
it.  In  the  bill  of  particulars  which  the  plain- 
tiffs filed  It  is  stated  that  wherever  the  words 
"Joint  and  several  contractors"  occur  in  the 
original  declaration  the  same  shall  for  the 
purposes  of  the  bill  of  particulars  be  read  as 
"agents  one  of  the  other."  But  we  are  con- 
fronted with  the  difficulty  that  the  bill  of 
particulars  is  no  part  of  the  declaration. 

The  situation,  then,  is  as  follows:  The 
original  declaration  passed  out  of  the  case 
when  the  amended  declaration  was  filed;  the 
amended  declaration  does  not  contain  any 
averment  of  the  relations  existing  between 
the  Chesapeake  &  Ohio  and  the  connecting 
carriers  essential  to  impose  liability  upon  it 
f(^  a  loss  sustained  before  the  goods  were  re- 


ceived by  It  The  objection  would  not,  In- 
deed, be  met  if  the  original  declaration  ia 
still  to  be  considered  as  a  part  of  the  com- 
plaint in  the  case,  for  the  amended  declara- 
tion contains  seven  counts,  not  one  of  whlcli 
makes  any  reference  to  the  relation  under 
consideration,  and  there  are  no  means  of 
knowing  upon  what  count  the  verdict  of  the 
Jury  was  founded. 

But,  apart  from  thie  question  of  pleading, 
which  might  have  to  be  disregarded,  as  ob- 
jection upon  this  ground  was  not  made  in 
the  trial  court  it  yet  remains  that  the  allega- 
tion, if  to  be  considered  as  suficiently  made, 
is  not  supported  by  the  proof. 

The  evidence  relied  upon  by  the  defendants 
in  error  to  support  the  instruction  which 
was  given,  imposing  upon  the  plaintiff  In  er- 
ror liability  for  through  carriage,  consists  of 
the  bill  of  lading,  which  contains  this  state- 
ment: "Upon  all  the  conditions,  whether 
printed  or  written,  herein  contained,  it  is 
mutually  agreed  that  the  rate  of  freight  from 
the  above  named  station  to  destination  is  to 
be  15%  cents  per  100  lbs.,  c/o  K.  D.,  order 
F.  W.  Stock  &  Sons,  notify  B.  M.  Tennis, 
Phoebus,  Va;"  and  a  letter  of  B.  L.  Jamison, 
introduced  by  plaintiff  in  error,  which  is  to 
the  following  effect: 

"J.  P.  Omdorff,  Esq.,  A.  G.  P.  A*,  C.  &  O. 
By.,  Richmond,  Va. — ^Dear  Sir:  East  Toledo, 
0.,  to  Phoebus,  K.  D.  way-bill  27,  Feb.  11th. 
covers  C.  S.  R.  car  25578,  loaded  with  lOO 
barrels  of  flour  and  1600  1/lQ  sacks  of  floor, 
from  Hillsdale,  Mich.,  consigned  to  order  F. 
W.  Stock  &  Sons,  notify  E.  M.  Tennis,  Phoe- 
bus. Va.  Unfortunately  this  shipment  was 
caught  in  a  wreck  on  our  line  Feb.  13th,  and 
the  flour  was  transferred  into  N.  Y.  P.  &  O. 
car  44212. 

"Our  reports  indicate  that  there  was  a  loss 
of  32  of  the  small  sacks  on  account  of  sacks 
breaking;  also  one  barrel  destroyed;  and  in 
addition  to  this  there  were  about  ten  barrels 
with  their  heads  out  of  one  end,  allowing 
some  of  the  flour  to  fall  out  We  decided 
to  let  this  shipment  as  transferred  go  for- 
ward to  final  destination.  There  will,  of 
course,  be  claim  for  damages  which  we  will 
have  to  stand  for,  and  I  give  you  this  infor- 
mation in  hopes  that  you  handle  the  shipment 
to  the  best  advantage  possible. 

''I  trust  that  the  damage  as  above  indicat- 
ed will  cover  it,  and  that  you  may  be  able 
to  make  delivery  and  accept  claim  for  our 
account  for  the  actual  damage.  Please  ad- 
vise. Yours  truly,  B.  L.  Jamison." 

In  St  Louis  Ins.  Co.  r.  St.  Louis,  etc.,  R. 
Co.,  104  U.  S.  146,  26  L.  Ed.  679,  it  is  held 
that  the  liability  of  a  railroad  company  for 
the  safe  carriage  of  goods  after  their  de- 
livery to  the  next  succeeding  carrier  on  the 
route  depends  upon  whether  such  company 
in  any  form  assumed  or  held  itself  out  to  the 
public  as  assuming  such  liability.  The  car- 
rier is  only  bound  to  carry  safely  to  the  end 
of  its  line,  and  there  deliver  to  the  next  car- 
rier in  the  route.    An  arrangement  between 


Va,) 


OHBSAPBAEB  k  O.  BY.  CO.  y.  F.  W.  STOCK  k  SONa 


165 


a  dispatch  company  and  sundry  railroad 
eompanles,  "whereby  the  latter  separat^y 
agreed  to  carry  all  goods  for  the  transporta- 
tion of  which  the  former  should  contract  at 
the  established  tariff  rates,  or  at  any  special 
rates  famished  by  the  railroad  companies,  it 
was  held  did  not  involve  Joint  liability  upon 
the  part  of  the  railroad  companies,  or  make 
them  partners,  either  inter  sese  or  as  to  third 
persons. 

Now,  that  case  is  one  where  it  was  sought 
to  hold  the  Initial  carrier  responsible  for  a 
loss  occurring  after  the  goods  had  been  de- 
livered by  it  to  a  connecting  carrier,  upon 
the  ground  that  the  Erie  &  Pacific  Dispatch 
Ck>mpany,  in  whose  custody  the  goods  were 
when  lost,  was  the  agent  of  the  defendant 
company. 

The  evidence  relied  upon  in  this  case  does 
not  go  further  in  the  direction  of  establish- 
ing an  agency  among  the  constituents  com- 
posing the  Kanawha  Dispatch  than  that  held 
to  be  insufficient  in  the  case  Just  cited.  We 
think  that  the  evidence,  as  it  now  stands,  Is 
too  meager  to  Justify  the  instruction  given. 

It  is  true  that  what  is  known  as  the 
"scintilla  doctrine"  has  heretofore  prevailed 
in  this  state,  by  force  of  which  courts  have 
been  required  to  give  instructions,  though 
the  evidence  by  which  they  were  to  be  sup- 
ported was  such  that  a  verdict  foxmded  upon 
it  could  not  be  maintained.  In  other  words, 
a  trial  court  might,  under  what  is  known  as 
the  ''scintilla  doctrine,"  be  reversed  for  fail- 
VK  to  give  an  instruction  which  rightly  pro- 
pounded the  law,  and  then  be  again  reversed 
for  sustaining  a  verdict  in  obedience  to  the 
iDstmction,  because  not  supported  by  suffi- 
cient evidence.  Such  a  doctrine  does  not 
seem  consonant  with  reason,  nor  promotive 
of  good  results  in  the  administration  of  Jus- 
tice. 

The  burden,  of  course,  was  upon  the  plain- 
tilfs  to  make  out  their  case  in  all  its  aspects 
against  the  defendant,  and  when  It  appeared 
that  the  loss  had  occurred  before  the  goods 
were  received  by  the  defendant,  the  plaintiflfs 
should  have  shown  such  relations  existing 
between  the  road  upon  which  the  accident  oc- 
curred and  the  plaintlif  in  error  as  rendered 
the  latter  responsible  for  the  default  of  the 
former. 

The  eleventh  assignment  of  error  is  a  novel 
one.  After  the  Jury  had  been  instructed, 
plaintiff  in  error  presented  the  following  re- 
quest to  the  court: 

"The  defendant  prays  the  court  that, 
should  the  hypothesis  of  the  facts  whereon 
the  several  Instructions  propounded  by  it  be 
incorrect,  or  should  the  said  instructions  be 
inartificially  or  incorrectly  expressed,  or 
should  the  conclusion  of  law  therein  announ- 
ced be  incorrectly  stated,  that  the  court  will 
BO  amend  the  same  as  to  accord  with  the 
facts  and  law  of  this  case,  to  the  end  that 
the  Jury  may  be  duly  instructed  on  the 
phases  of  the  case  at  bar  presented  by  the 
said  instructiona.^ 


Which  the  court  refused,  and  made  upon 
it  the  following  indorsement: 

"The  court  stands  by  its  action  on  the  in- 
structions as  noted  thereon  (both  collectively 
and  generally),  in  view  of  the  multitude  of 
instructions  tendered.  The  court  does  not 
propose  to  make  a  summary  of  them,  or  to 
write  and  give  to  the  Jury  a  dissertation  of 
the  law  of  damages.  The  court  is  of  opin- 
ion that  the  instructions  in  this  case,  as  in 
most  similar  cases,  go  beyond  the  province  of 
instructions,  and  only  tend  to  confuse  the 
Jury,  and  possibly  cause  a  reversal  in  the 
Supreme  Court  because  of  error  in  giving  or 
refusing  instructions  which  do  not  instruct. 

•To  which  action  of  the  court  in  so  refus- 
ing to  conform  with  the  said  prayer,  and  the 
reading  of  its  refusal  in  the  presence  of  the 
Jury,  the  defendant,  by  counsel,  excepted, 
and  prays  that  this,  its  bill  of  exceptions, 
marked  13,  may  be  signed,  sealed,  and  made 
a  part  of  the  record  in  this  cause;  which  is 
accordingly  done." 

This  court  has  held  in  numerous  cases 
that  a  trial  court  is  bound  to  give  any  in- 
struction asked  for  by  either  party  which 
correctly  expounds  the  law  upon  the  evidence 
before  the  Jury.  "But  if  such  Instruction 
does  not  correctly  expound  the  law,  the  court, 
as  a  general  rule,  may  refuse  to  give  it,  and  is 
not  bound  to  modify  it,  or  give  any  other  in- 
struction in  its  place.  This  principle  is  found- 
ed on  good  reasons,  and  is  sustained  by  much 
authority.  A  party  cannot,  by  asking  for 
an  erroneous  instruction,  devolve  upon  the 
court  the  duty  of  chargin^^  the  Jury  on  the 
law  of  the  case.  An  instruction,  as  asked 
for,  may  be  so  equivocal  that  to  give  or  re- 
fuse it  might  mislead  the  Jury;  and  thus  it 
might  have  all  the  effect  of  an  erroneous  in- 
struction. In  such  a  case  it  would  be  proper 
for  the  court  to  modify  the  instruction  so 
as  to  make  it  plain."  Rosenbaums  v.  Weed- 
en,  etc.,  18  Grat.  799,  98  Am.  Dec.  737;  B.  & 
O.  R.  Co.  V.  Polly,  Woods  &  Co.,  14  Grat 
448;  Peshine  v.  Shepperson,  17  Grat  472, 
94  Am.  Dec.  468. 

In  Keen's  Bx*r  v.  Monroe,  75  Va.  428, 
the  court  says:  "We  are  of  opinion  that, 
after  refusing  to  give  the  instruction  which 
the  defendant  below  proposed  to  the  court 
to  give,  upon  the  ground  that  it  did  not 
rightly  propound  the  law,  it  was  not  in- 
cumbent on  the  court,  unasked,  to  instruct 
the  Jury  as  to  what  was  the  law.  If  an  In- 
struction asked  does  not  correctly  expound 
the  law,  the  court,  as  a  general  rule,  may 
refuse  to  give  it,  and  is  not  bound  to  modify 
it,  or  give  any  other  instruction  In  its  place, 
unless  the  instruction  asked  for  is  so  equiv- 
ocal that  to  give  or  refuse  it  might  mislead 
the  Jury.  In  such  case  it  would  be  proper 
for  the  court  to  modify  the  instruction  so  as 
to  make  it  plain."  Bertha  Zinc  Co.  v.  Mar- 
tin's Adm'r,  93  Va.  791,  22  S.  B.  8d9. 

It  cannot  be  doubted  that,  if  the  instruc- 
tion correctly  states  the  law,  and  there  be  ev- 
idence to  support  it,  it  should  be  given.    It  is 
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equally  plain  that;  if  It  does  not  correctly 
state  the  law,  It  should  not  be  given.  The 
sole  question  is  as  to  the  duty  of  the  court 
to  amend  an  Instruction  offered  by  counseL 
The  rule,  as  stated  in  Rosenbaums  y.  Wee- 
den,  supra,  and  approved  In  numerous  deci- 
sions of  this  court,  is  that  when  an  instruc- 
tion <^ered  is  equivocal,  so  that  either  to 
give  or  refuse  it  might  mislead  the  jury,  the 
duty  is  imposed  upon  the  court  so  to  modify 
it  as  to  make  it  plain;  that,  if  it  be  right,  it 
should  be  given;  if  it  be  wrong,  it  should  be 
rejected;  if  it  be  equivocal,  it  should  be* 
amended.  By  what  test  is  a  court  to  meas- 
ure the  duty  thus  imposed,  and  how  is  a  Jury 
to  be  misled  by  an  instruction  which  the 
court  declines  to  give?  An  equivocal  instruc- 
tion of  coiurse  should  not  be  given,  because 
an  equivocal  instruction  is  an  inaccurate  ex- 
pression of  the  law,  and  for  that  reason 
should  be  refused.  To  say  that  a  Jury  may 
be  misled  by  a  refusal  to  give  an  Instruc- 
tion, and  therefore  the  Instruction  should  be 
amended  and  given.  Is  to  prescribe  a  rule  so 
vague  and  indefinite  as  to  embarrass,  rather 
tlian  to  assist,  trial  courts  In  the  perform- 
ance of  their  duty.  It  Is  the  duty  of  juries  to 
respect  the  instructions  giren  them.  It  is 
not  to  be  suiyposed  that  they  have  any  knowl- 
edge with  respect  to  those  which  the  court 
refuses  to  give;  and,  finally,  if  it  be  conceded 
that  the  offer  of  instructions,  their  dlscufih 
sion,  and  the  Judgment  of  the  court  upon 
them  take  place  in  the  presence  of  the  Ju- 
rors, it  is  an  impeachment  of  their  Integrity, 
or  of  their  intelligence,  to  assume  that  they 
were  influenced  or  misled  by  what  has  oc- 
curred. 

But,  however  this  may  be,  we  know  of  no 
authority,  in  this  court  or  elsewhere,  which 
imposes  upon  trial  courts  the  burden  sought 
to  be  placed  upon  them  by  the  "prayer**  un- 
der consideration. 

The  rule  which  prevails  in  other  Jurisdic- 
tions is  thus  stated  in  Blashfleld  on  Instruc- 
tions to  Juries,  ft  187,  and  is  supported  by  the 
great  weight  of  authority:  "In  order  to  m- 
title  a  party  to  insist  that  a  requested  In- 
struction be  given  to  the  Jury,  such  instruc- 
tion must  be  correct  both  in  form  and  sub- 
stance, and  such  that  the  court  might  give  to 
the  Jury  without  modification  or  omission. 
If  the  instruction,  as  requested.  Is  objection- 
able in  any  respect,  its  refusal  is  not  error. 
A  party  cannot  complain  that  the  court  did 
not,  of  its  own  motion,  modify  and  correct 
the  request,  and  then  give  it  as  corrected. 
No  such  duty  rests  upon  the  court" 

The  twelfth  assignment  of  error  is  to  the 
refusal  of  the  court  to  set  aside  the  verdict 

As  the  evidence  plainly  shows  that  no 
damage  was  sustained  by  the  defendants  in 
error  while  the  goods  were  in  the  custody 
of  plaintiff  In  error,  the  Judgment  of  the 
court  must,  for  the  reasons  herein  stated, 
be  reyersed,  the  verdict  set  aside,  and  the 
case  remanded  for  a  new  trial. 
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NATIONAIi    CX>t7N0IIi    JUNIOR    ORDER 

UNITED  AMERICAN  BfECHANICS  et  al. 

v.    STATE    CX)UNCIL    JUNIOR    ORDKR 

UNITED  AMERICAN  MECHANICS. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
16,  1905.) 

1.  CoNSTiTXjnoNAi.  LiAw— Revibw  of  Stat- 
utes—Canon OF  CONSTBUCriON. 

A  statute  will  not  be  declared  onconstitu- 
tionaJ  unless  it  is  palpably  repugnant  to  the 
Constitution,  and  it  is  not  sufficient  that  it  be 
unjust  and  oppressive  in  some  of  its  provisions, 
or  that  it  violate  the  natural,  social,  or  political 
rights  of  the  citizen,  unless  it  Is  shown  that  audi 
Ixgustice  is  prohibited  or  that  such  rights  are 
guarantied  by  the  Constitution. 

[Ed.  Note. — For  cases  in  point,  see  voL   10. 
Cent  Dig.  CbnstituUonal  Law,  H  37,  8&] 

2.  Sams— Impairment  ov  Contbaots—Rk vo- 
cation or  CofiPOBATK  Powers. 

Act  Feb.  17,  1900,  constituting  certain  per- 
sons a  body  corporate,  and  giving  the  corpora^ 
tion  so  created  full  and  exclusive  authority  and 
jurisdiction  to  grant  charters  to  suboroinate 
councils  of  a  certain  beneficial  order,  and  there- 


by In  effect  annulling  the  prior  existing  right 
of  a  foreign  corporation  to  propagate  and  trans- 
act the  business  of  the  order  within  the  state. 


does  not  impair  the  obligation  of  contracts,  with- 
in the  inhibition  of  the  federal  Constitution. 
8.  Same— Powers  of  States— Exclusion  ot 
Foreign  Corporations— Interstate  Com- 
merce. 

A  foreign  corporation  controlling  the  smb- 
ordinate  councils  of  a  beneficial  association 
with  a  state  is  not  engaged  m  interstate  com- 
merce, in  such  sense  as  to  preclude  the  Legisla- 
ture from  excluding  it  from  the  state. 
4.  Equitt— Jurisdiction— Property  Riortb. 
A  charter  authorizing  a  corporation  to  or- 
ganize subordinate  councils  of  a  beneficisJ  aa- 
sociation,  to  raise  funds  for  the  relief  of  mem- 
bers and  their  families,  and  to  defray  funeral 
expenses  and  other  cases  of  distress,  gives  rise 
to  possible  rights  of  property  which  are  within 
the  protection  of  a  court  of  equity. 

Appeal  from  Chancery  Court  of  ^Richmond. 

Suit  for  injunction  by  the  State  Council 
Junior  Order  United  American  Mechanics 
against  the  National  CouncO  Junior  Order 
United  American  Mechanics  and  others. 
From  a  decree  for  complainant  defendants 
appeaL    Affirmed. 

Meredith  &  Cocke,  J.  0.  Weckert,  and  G. 
W.  Crumpecker,  for  appellants.  Frank  W. 
Christian  and  Samuel  A.  Anderson,  for  appel- 
lee. 


KEITH,  P.  The  Mil  of  appellee  avers  that 
the  State  Council  of  Virginia,  Junior  Order 
United  American  Mechanics,  a  corporation, 
was  chartered  by  act  of  Assembly  in  Febru- 
ary, 1900;  its  objects  being  to  maintain  and 
promote  the  interests  of  Americans,  to  as- 
sist them  in  obtaining  employment,  to  en- 
courage them  in  business,  to  afford  relief  to 
the  members  and  their  families  in  case  of 
accident,  sickness,  or  death,  and  to  defray 
the  expenses  of  their  funerals  or  sudi  other 
cases  of  distress  as  shall  be  defined  by  the 
constitution,  by-laws,  rules,  and  regulations 
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of  tbe  ootporatioii.  B^ore  its  iDcorporatlon 
It  ezlfted  as  an  unincorporated  organisation, 
imd«r  tbe  same  name,  and  was  subject,  by 
▼Iftitt  of  tbe  customs  of  tbe  order,  to  tbe 
control  of  tbe  National  Council  of  tbe  Junior 
Order  of  United  American  Mecbanlcs  of  tbe 
United  States,  in  so  far  as  tbe  latter  acted 
witbin  tbe  scope  of  its  objects,  cbarter,  con- 
stitatlon,  and  laws. 

In  tbe  year  1869  tbe  state  councils  of  Penn- 
sylTania,  New  Jersey,  and  Delaware,  wbicb 
were  benevolent  and  patriotic  organizations, 
met  and  ci-eated  tbe  National  Council,  and 
delegated  to  it  certain  rigbts  and  powers, 
within  wbicb  it  sbould  be  regarded  and  re 
spected  as  tbe  supreme  bead  of  tbe  order. 
The  objects  of  tbe  National  Council  were, 
first,  to  maintain  and  promote  tbe  interests 
of  Americans,  and  sbield  tbem  from  tbe  de- 
pressing effects  of  foreign  competition;  sec- 
ond, to  assist  Americans  In  obtaining  em- 
ployment; tbird,  to  encourage  Americans  in 
hnsiness;  fourtb,  to  establisb  a  sick  and  fu- 
neral fund;  fiftb,  to  maintain  tbe  public 
school  system  of  tbe  United  States  of  Ameri- 
ca, and  to  prevent  sectarian  interference 
therewitb,  and  to  upbold  tbe  reading  of  tbe 
Holy  Bible  tberein.  To  tbese  objects,  fixed 
by  the  cbarter,  and  existing  also  before  tbe 
incorporation  of  tbe  order,  tbere  was  added 
in  the  year  1897  tbe  additional  objects — sixtb 
—to  establisb  or  erect  an  orpbans'  bome  for 
the  orpbans  of  deceased  members  of  tbe  or- 
der, and  to  maintain  tbe  same. 

The  National  Council,  about  tbe  time  of  its 
organization,  in  1869,  adopted  a  constitution 
and  certain  general  laws  for  tbe  promotion 
of  its  objects. 

The  bill  tben  goes  on  to  detail  tbe  provi- 
Blons  of  tbe  constitution,  especially  wltb  ref- 
erence to  its  amendment,  and  sets  out  tbat  in 
disregard  of  its  fundamental  law  tbe  Na- 
tional Council  bad  undertaken  to  ingraft  up- 
on it  certain  features  witb  reference  to  in- 
snrance,  to  tbe  regalia  of  tbe  order,  to  a  na- 
tional Judiciary  for  tbe  final  decision  of  all 
matters  of  controyersy  arising  in  tbe  order, 
and  for  a  change  of  representation.  Tbe  con- 
tention of  complainant  is  tbat  these  cbanges 
were  not  made  in  accordance  witb  tbe  mode 
prescribed  by  tbe  constitution  for  its  own 
amendment,  and  tbat  tbey  are  'Unconstitu- 
tional, illegal,  and  revolutionary  measures*'; 
that  tbey  were  adopted  without  tbe  approba- 
tion and  against  tbe  wishes  of  tbe  councils 
of  Virginia,  both  state  and  subordinate,  and 
against  the  wishes  and  approbation  of  at 
least  two-thirds  of  the  membership  of  tbe 
order;  and  that  complainant  has  exhausted 
all  lawful  means  within  tbe  order  to  obtain 
a  redress  of  its  grievances,  but  without  suc- 
cess. 

On  February  17,  1900,  the  General  Assem- 
bly o(  Virginia  gave  a  charter  to  the  State 
Council  of  Virginia,  which  at  a  special  meet- 
ing of  that  council,  called  in  accordance  with 
the  laws  of  tbe  order,  convened  in  Richmond 
on  March  14»  1000,  and,  by  a  vote  of  86  in 


the  affirmative  to  17  in  the  negative,  ac- 
cepted the  charter  and  became  an  incor- 
porated body. 

Tbe  following  are  tlie  salient  features  of 
tbe  charter:  First,  it  embraces  all  of  the 
members  of  tbe  State  Council  of  Virginia, 
Junior  Order  United  Amwican  Mechanics; 
second,  tbe  state  council  is  made  tbe  su- 
preme head  of  the  order  in  Virginia;  third, 
it  is  given  full  and  exclusive  authority  and 
Jurisdiction  to  grant  charters  to  subordi- 
nate councils,  and  to  make  such  constitu- 
tions, by-biws,  and  rules  of  the  order  as  it 
may  deem  Just  and  proper  for  the  govern- 
ment of  subordinate  councils. 

Tbe  bill  states  tbat  certain  persons  who 
are  named,  and  others  unknown,  in  March, 
1901,  at  Alexandria,  Va.,  organissed  a  new 
State  Council  of  Virginia,  by  substantially 
tbe  same  name  as  tbat  of  complainant  This 
new  organization  denies  that  the  plaintiff  is 
th^  supreme  head  of  the  order  in  Virginia* 
and  tbe  validity  of  its  charter,  and  is  doing 
everything  in  its  power  to  destroy  tbe  plain- 
tiff and  to  prevent  its  successful  operation 
under  its  charter.  It  is  further  stated  tbat 
tbe  new  State  Council  was  organized  for 
substantially  the  same  purposes  as  those  for 
which  tlie  complainant  was  organized  and 
was  afterwards  chartered,  and  for  the  pro- 
motion of  the  objects  which  the  plaintiff 
declares  to  be  illegal  and  unconstitutional, 
and  wholly  foreign  to  tbe  objects  of  the  or- 
der; tliat  complainant  has  adopted  a  seal; 
and  that  tbe  Alexandria  organization  has 
adopted  substantially  the  same  seal.  The 
prayer  of  the  bill  is  tbat  the  National  Coun- 
cil of  the  Junior  Order  of  United  American 
Mechanics  of  tbe  United  States  of  North 
America,  E.  L.  S.  Bouton,  James  R.  Mans- 
field, and  a  number  pf  other  individuals 
whose  names  are  given,  and  others  described 
as  unknown,  may  be  made  parties  to  the 
bill;  that  the  Alexandria  organization  may 
be  declared  illegal,  and  the  plaintiff  be  held 
valid;  and  tbat  tbe  defendants  may  be  en- 
Joined  from  continuing  tbe  use  of  the  name 
State  Council  of  Virginia,  Junior  Order 
United  American  Mechanics  of  the  State  of 
Virginia,  etc.,  and  from  the  use  of  the  seal, 
and  from  carrying  out  tbe  objects  for  which 
they  were  organized;  that  they  may  be  en- 
Joined  from  granting  charters  to  subordinate 
councils  and  representing  themselves  to  sub- 
ordinate councils  as  the  head  of  the  order  in 
this  state,  and  from  interfering  in  any  way 
with  the  pursuance  by  the  complainant  of  its* 
objects  and  purposes. 

To  this  bill  the  defendant  the  National 
Council  filed  its  demurrer  and  answer,  in 
which  the  private  individuals  named  In  tbe 
bill  unite.  Tbe  answer  traverses  all  the  ma- 
terial averments  of  the  bill,  maintains  tbe 
legality  of  the  changes  made  in  the  objects 
and  constitution  of  the  National  Council  of 
which  tbe  bill  complains,  and  alleges  that 
the  act  of  the  Legislature  by  which  tbe  plain- 
tiff was  incorporated  is  in  violation  of  the 
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Oonstltutlon  of  the  United  States,  In  that  its 
effect  would  be  to  impair  the  obligation  of 
a  contract,  and  deprive  the  defendant  of 
property  without  due  process  of  law. 

We  shall  not  enter  into  a  consideration  of 
the  charge  made  in  the  bill,  and  denied  in 
the  answer,  that  the  several  changes  in  the 
objects  and  the  constitution  of  the  National 
Council  were  not  made  in  conformity  with 
the  mode  prescribed  by  the  constitution  it- 
self for  its  own  amendment,  and  are  there- 
fore void.  They  constitute  the  motive  which 
induced  the  State  Council  of  Virginia  to  ap- 
ply to  the  Legislature  and  obtain  from  it  a 
charter,  which,  if  valid,  is  conclusive  of  this 
controversy.  The  suflBlciency  of  the  motive 
inducing  the  plaintiff  to  apply  for  the  char- 
ter is  immaterial.  It  stands  upon  its  char- 
ter rights,  and  must  prevail,  unless  the  con- 
tention of  the  defendants  that  it  is  repug- 
nant to  some  provision  of  the  Constitution 
of  the  state  or  of  the  United  States  can  be 
maintained. 

The  rule  governing  courts  in  passing  upon 
the  constitutionality  of  a  law  is  no  longer 
to  be  controverted.  A  statute  is  not  to  be 
annulled  unless  its  repugnancy  to  the  Con- 
stitution be  palpable  and  plain.  Upon  this 
all  the  courts  speak  with  one  voice,  and  none 
more  forcibly  than  the  Supreme  Court  of 
the  United  States. 

In  Fletcher  v.  Peck,  6  Oranch,  128,  3  L. 
Ed.  162,  Chief  Justice  Marshall  said: 
••Whether  a  law  be  void  for  its  repugnancy 
to  the  Constitution  is  at  all  times  a  question 
of  much  delicacy,  which  ought  seldom,  If 
ever,  to  be  decided  in  the  affirmative  in  a 
doubtful  case.  The  court,  when  impelled  by 
duty  to  render  such  a  judgment,  would  be 
unworthy  of  its  station,  could  it  be  unmind- 
ful of  the  solemn  obligations  which  that  sta- 
tion imposes.  But  it  is  not  on  slight  impli- 
cation and  vague  conjecture  that  the  Legis- 
lature is  to  be  pronounced  to  have  tran- 
scended its  powers,  and  its  acts  to  be  con- 
sidered as  void.  The  opposition  between  the 
Constitution  and  the  law  should  be  such  that 
the  Judge  feels  a  clear  and  strong  conviction 
of  their  incompatibility  with  each  other." 
See  Tucker  on  Constitutions,  vol.  1,  S  184; 
Cooley  on  Const  Lim.  (7th  Ed.)  p.  22a 

So  it  has  been  held  that  a  court  will  not 
declare  a  statute  unconstitutional  and  void 
solely  on  the  ground  of  unjust  and  oppres- 
sive provisions,  or  because  it  is  supposed  to 
violate  the  natural,  social,  or  political  rights 
of  the  citizen,  unless  it  can  be  shown  that 
such  Injustice  is  prohibited  or  such  rights 
guarantied  or  protected  by  the  constitution. 
It  is  true,  there  are  some  reported  cases  in 
which  Judges  have  been  understood  to  inti- 
mate a  doctrine  different  from  what  is  here 
asserted;  but  it  will  generally  be  found  on 
an  examination  of  those  cases  that  what  is 
oald  is  rather  by  way  of  argument  and  illus- 
tration, to  show  the  unreasonableness  of 
putting  upon  constitutions  such  a  construc- 
tion as  would  permit  legislation  of  the  ob- 


jectionable character  then  in  question,  and 
to  induce  a  more  cautious  and  pati^it  ex- 
amination of  the  statute,  with  a  view  to  dia- 
corer  in  it,  if  possible,  some  more  Just  and 
reasonable  legislative  intent,  than  as  laying 
down  a  rule  by  which  courts  would  be  at  lib- 
erty to  limit,  according  to  their  own  Judgment 
and  sense  of  Justice  and  propriety,  the  ex- 
tent of  legislative  powers  in  directions  in 
which  the  Constitution  had  imposed  no  re- 
straint Cooley  on  Const  Lim.  (7th  Ed.)  p. 
233. 

Nor,  says  the  same  author,  can  the  courts 
declare  statutes  void  ••because  they  appear 
to  the  minds  of  the  Judges  to  violate  funda- 
mental principles  of  republican  government, 
unless  it  shall  be  found  that  those  principles 
are  placed  beyond  legislative  encroachment 
by  the  Constitution.  The  principles  of  repub- 
lican government  are  not  a  set  of  inflexible 
rules,  vital  and  active  in  the  constitution, 
though  unexpressed,  but  they  are  subject  to 
variation  and  modification  from  motives  of 
policy  and  public  necessity;  and  it  is  only 
in  those  particulars  in  which  experience  bas 
demonstrated  any  departure  from  the  set- 
tled practice  to  work  injustice  or  confusion 
that  we  shall  discover  an  incorporation  of 
them  in  the  Constitution  in  such  form  as  to 
make  them  definite  rules  of  action  under  all 
circumstances.    •    •    • 

•'Nor  are  the  courts  at  liberty  to  declare 
an  act  void  because,  in  their  opinion,  it  is 
opposed  to  a  spirit  sui^osed  to  pervade  the 
Constitution,  but  not  expressed  in  words.** 
Cooley  (7th  Ed.)  p.  237  et  seq. 

For,  "when  the  fundamental  law  has  not 
limited,  either  in  terms  or  by  necessary  im- 
plication, the  general  powers  conferred  upon 
the  Legislature,  we  cannot  declare  a  limita- 
tion under  the  notion  of  having  discovered 
something  in  the  spirit  of  the  Constitution 
which  is  not  even  mentioned  in  the  instru- 
ment"   People  V.  Fisher,  24  Wend.  215. 

The  act  which  in  the  case  before  us  vre 
are  asked  to  declare  to  be  an  unconstitu- 
tional exercise  of  power  appears  in  the  form 
of  a  charter  granted  to  the  State  Council  of 
the  Junior  Order  of  United  American  Me- 
chanics by  the  Legislature  on  the  17th  of 
February,  1900.  It  declares  that  certain  per- 
sons therein  named  shall  constitute  a  body 
politic  and  corporate;  giving  its  name  and 
style,  and  conferring  upon  it  the  powers  and 
attributes  ordinarily  incident  to  a  corpora- 
tion. By  the  third  section  of  this  charter 
it  is  provided  that  the  said  corporation  shall 
have  full  and  exclusive  authority  and  Juris- 
diction to  grant  charters  to  subordinate  coun- 
cils. Junior  Order  United  American  Mechan- 
ics, in  the  state  of  Virginia,  with  power  to 
revoke  the  same  for  cause;  to  make  such  con- 
stitutions, by-laws,  and  rules  of  order  as 
said  corporation  may  deem  Just  and  proper 
for  the  government  of  said  subordinate  coun- 
cils. The  charter  is  prospective  in  its  op- 
eration. It  does  not  undertake,  as  we  con- 
strue it,  to  deal  with  vested  rights.    It  in- 
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terferea  with  no  right  of  property.  It  leaves 
ttie  whole  order  of  things  as  It  existed  with 
respect  to  the  society  known  as  the  Junior 
Order  United  American  Mechanics  nnafPect- 
ed,  and  all  rights  of  persons  and  property 
which  had  been  acquired  under  that  organ- 
ization undisturbed  and  unaffected,  except 
tbat  it  declares  that  the  corporation  created 
by  the  act  shall  have  full  and  exclusive  au- 
thority and  Jurisdiction  to  grant  charters 
to  subordinate  councils  In  the  state  of  Vlr- 
ginla. 

We  have  been  unable  to  ascertain  what 
contract  right  Is  Impaired  or  what  provi- 
sion of  the  Constitution,  either  of  the  Unit- 
ed States  or  of  the  state  of  Virginia  Is  vio- 
lated, by  this  charter.  It  Is  true  that  prior 
to  its  passage  the  National  Council,  the  ap- 
pellant In  this  case,  had  authority,  by  per- 
mission of  the  state,  to  organize  subordinate 
councils  and  to  transact  the  business  of  the 
order  within  the  limits  of  the  commonwealth; 
hut  Bhice  the  decision  of  Paul  v.  Virginia, 
8  Wall.  168,  19  L.  Ed.  357,  we  had  supposed 
that  there  was  no  longer  any  doubt  that  a 
state  may  exclude  a  foreign  corporation  en- 
tirely from  doing  business  within  Its  limits, 
or  exact  such  security  for  the  performance 
of  its  contracts  with  its  citizens  as.  In  Its 
Judgment,  would  best  promote  the  public  In- 
terest 

In  that  case  the  plaintiff  in  error,  as  agent 
of  a  New  York  Insurance  company,  was  In- 
dicted In  a  state  court  for  issuing  a  policy 
without  license  as  required  by  the  statutes 
of  the  state.  The  validity  of  the  law  hav- 
ing been  affirmed  by  the  state  courts,  a  writ 
of  error  was  awarded  by  the  Supreme  Court 
of  the  United  States.  The  constitutionality 
of  the  Virginia  statute  was  assailed  as  being 
in  conflict  with  that  clause  of  the  Constitu- 
tion which  declares  that  the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  of  the  several 
states,  and  to  the  provision  that  Congress 
shall  have  power  to  regulate  commerce 
among  the  several  states. 

In  answer  to  the  first  contention,  Justice 
Field,  speaking  for  a  unanimous  court,  and 
reviewing  all  the  decisions,  beginning  with 
Bank  of  Augusta  v.  Earle,  13  Pet  586,  10  L. 
Ed.  274,  concludes  that  "the  privileges  and 
immunities  secured  to  citizens  of  each  state 
in  the  several  states  by  the  provision  in  ques- 
tion are  those  privileges  and  Immunities 
which  are  common  to  the  citizens  in  the  lat- 
ter states,  under' their  Constitution  and  laws, 
by  virtue  of  their  being  citizens.  Special 
privileges  enjoyed  by  citizens  In  their  own 
states  are  not  secured  In  other  states  by  this 
provision.  It  was  not  Intended  by  the  provi- 
sion to  give  to  the  laws  of  one  state  any 
operation  In  other  states.  They  can  have  no 
such  (deration  except  by  the  permission, 
express  or  Implied,  of  those  states.  The  spe- 
cial privileges  which  they  confer  must  there- 
fore be  enjoyed  at  home,  unless  the  assent 
Of  other  states  to  their  enjoyment  therein  be 


given.  •  •  •  The  corporation,  being  the 
mere  creation  of  local  law,  can  have  no  le- 
gal existence  beyond  the  limits  of  the  sov- 
ereignty where  created.  As  said  by  this 
court  in  Bank  of  Augusta  v.  Earle  'it  must 
dwell  in  the  place  of  >its  creation,  and  can- 
not migrate  to  another  sovereignty.*  The  rec- 
ognition of  its  existence  even  by  other  states, 
and  the  enforcements  of  Its  contracts  made 
therein,  depend  purely  upon  the  comity  of 
those  states — a  comity  which  is  never  ex- 
tended where  the  existence  of  the  corpora- 
tion or  the  exercise  of  its  powers  is  preju- 
dicial to  their  Interests  or  repugnant  to  their 
policy." 

Proceeding  to  the  second  objection  urged 
to  the  validity  of  the  Virginia  statute,  which 
was  foimded  upon  the  commerce  clause  of 
the  federal  Constitution,  Justice  Field  said: 
"At  the  time  of  the  formation  of  the  Consti- 
tution a  large  part  of  the  commerce  of  the 
world  was  carried  on  by  corporations. 
•  •  •  This  state  of  facts  forbids  the  sup- 
position that  It  was  Intended  in  the  grant 
of  power  to  Congress  to  exclude  firom  its  con- 
trol the  commerce  of  corporations.  The  lan- 
guage of  the  grant  makes  no  reference  to 
the  instrumentalities  by  which  commerce 
may  be  carried  on.  It  Is  general,  and  in- 
cludes alike  commerce  by  individuals,  part- 
nerships, associations,  and  corporations. 
There  is  therefore  nothing  In  the  fact  that 
the  Insurance  companies  of  New  York  are 
corporations  to  impair  the  force  of  the  argu- 
ment of  counsel.  The  defect  of  the  argu- 
ment lies  in  the  character  of  their  business. 
Issuing  a  policy  of  Insurance  is  not  a  transac- 
tion of  commerce.  The  policies  are  simple 
contracts  of  indemnity  against  loss  by  fire, 
entered  Into  between  the  corporations  and 
the  assured,  for  a  consideration  paid  by  the 
latter.  These  contracts  are  not  articles  of 
commerce,  in  any  proper  meaning  of  the 
word.  They  are  not  subjects  of  trade  and 
barter  offered  in  the  market  as  something 
having  an  existence  and  value  independent 
of  the  parties  to  them.  They  are  not  com- 
modities to  be  shipped  or  forwarded  from 
one  state  to  another,  and  then  put  up  for 
sale.  They  are  like  other  personal  contracts 
between  parties,  which  are  completed  by 
their  signature  and  the  transfer  of  the  con- 
sideration. Such  contracts  are  not  interstate 
transactions,  though  the  parties  may  be 
domiciled  in  different  states.  The  policies 
do  not  take  effect — ^are  not  executed  con- 
tracts— until  delivered  by  the  agent  in  Vir- 
ginia. They  are  then  local  transactions,  and 
are  governed  by  the  local  law.  They  do  not 
constitute  a  part  of  the  commerce  between 
the  states,  any  more  than  a  contract  for  the 
purchase  and  sale  of  goods  in  Virginia  by  a 
citizen  of  New  York  whilst  In  Virginia  would 
constitute  a  portion  of  such  commerce." 

"The  only  limitation  upon  this  power  of 
the  state  to  exclude  a  foreign  corporation 
from  doing  business  within  its  limits,  or 
hiring  offices  for  that  purpose,  or  to  exact 
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conditions  for  allowing  tbe  corporation  to 
do  business  or  hire  offices  there,  arises  where 
the  corporation  is  in  the  employ  of  the  fed- 
eral government,  or  wb^re  Its  business  is 
strictly  commerce,  interstate,  or  foreign." 
Pembina  Mining  Ck>^  y.  Pennsylvania,  125 
U.  S.  181,  8  Sup.  Ot.  737,  31  U  Bd.  650. 

We  think  no  argument  is  necessary  to 
show  that  the  appellant  is  in  no  sense  an 
agency  or  in  the  employment  of  the  federal 
government,  or  that  its  business  does  not 
in  any  respect  appertain  to  interstate  ot 
foreign  commerce. 

We  are  of  opinion  that  the  charter  grant- 
ed by  the  Legislature  is  in  no  respect  repug- 
nant to  the  C!onstltution  of  the  United  States 
or  of  the  state  of  Virginia,  but  is  a  valid 
exerdse  of  legislative  power.  This  conclu- 
sion is  decisive  of  the  case.  Upon  it  the 
whole  controversy  hinges,  and  in  answering 
it  we  have  disposed  of  every  contention  made 
in  the  record  which  requires  to  be  answered. 

There  is  one  view  of  the  case,  however, 
urged  in  the  oral  argument,  to  which  we 
shall  advert  On  behalf  of  appellants  it  Is 
urged  that  equity  only  protects  rights  of 
property,  and  that  in  general  it  leaves  it  to 
the  courts  of  law  to  protect  merely  person- 
al rights. 

On  behalf  of  appellee  it  is  claimed  that 
the  inhibitions  of  the  Ck>nstitutlon  of  the 
United  States  apply  to  contracts  which  in- 
volve rights  of  property.  And  thereupon 
counsel  for  appellants  seek  to  impale  their 
adversary  upon  the  horns  of  this  dilemma. 
If  property  rights  are  involved,  the  act  of 
the  Legislature  impairs  a  contract  with  re- 
spect to  them,  and  is  void;  if  property  rights 
are  not  involved,  then  a  court  of  equity  has 
no  Jurisdiction,  and  appellee  was  wrong- 
fully in  court 

Property  rights  may  arise,  indeed  may 
have  arisen,  under  the  charter  granted  by 
the  Legislature,  and  those  rights  are  within 
the  pale  of  the  protection  afforded  by  a  court 
of  equity.  The  exclusive  authority  to  or- 
ganize subordinate  councils,  to  raise  funds 
for  the  relief  of  members  of  the  order  and 
their  families  in  case  of  accident  sickness, 
or  death,  to  defray  the  expenses  of  their  fu- 
nerals, or  such  other  cases  of  distress  as 
shall  be  defined  by  the  constitution,  by- 
laws, rules,  and  regulations  of  the  corpora- 
tion, do  or  may  Involve  rights  of  property 
within  the  protection  of  a  court  of  equity; 
but  it  does  not  follow  that  a  state  may  not 
prohibit  a  foreign  corporation  from  coming 
within  its  borders  for  such  purposes. 

We  do  not  understand  the  decree  complain- 
ed of  to  interfere  with  any  vested  right  of 
person  or  property,  but  In  order  to  put  the 
matter  beyond  the  reach  of  controversy,  we 
shall  so  amend  the  decree  as  to  provide  that 
nothing  therein  contained  shall  in  any  wls^ 
affect  any  such  right  as  may  have  accrued 
prior  to  the  17th  of  February,  1900;  and, 
as  amended,  the  decree  complained  of  is  af- 
flrmed. 


(104  Va.  14) 
BBAQSR'S  ADM'B  et  aL  T.  CHAPPBSI.EAR 

etaL 

(Supreme  Court  of  Appeals  of  Vligiuia.    June 

16, 1905.) 

1.  Adicxnistbatobs  —  Actions  —  Pabtiss  — 
Joinder  of  Administbatob  and  Debtor. 

A  distributee  of  a  decedent's  estate  may 
Join  in  one  suit  the  administrator  and  a  debtor 
of  the  estate,  where  both  are  necessary  parties 
for  a  settlement  of  the  estate,  and  the  adminis- 
trator and  debtor  were  on  intimate  terms  with 
tbe  decedent,  who  intrusted  them  with  the  man- 
agement of  ner  business,  and  each  of  them  was 
indebted  to  the  estate,  and  the  adiblnistrator 
had  not  charged  his  own  indebtedness  nor  at- 
tempted to  collect  that  of  the  debtor. 

2.  Equitt— Pbagticb— Obdeb  or  Rbfebbnce. 

(Complainant  must  make  out  his  case,  and 
prove  the  charges  of  his  bill  showing  that  he 
has  the  right  to  demand  an  account,  in  order  to 
entitle  him  to  an  order  of  reference. 
8.  Saicb— Habmubss  Ebbob. 

The  premature  entry  of  an  order  of  refer- 
ence was  harmless  where  no  account  was  taken 
thereunder. 

4.  SaMB  —  PUBADINQ  —  Admisbions  OF  Ah- 
BWEBa-OONSTBUCnOH. 

Where  an  answer  is  used  in  support  of  the 
DilL  the  whole  thereof  must  be  taken  together, 
ana  explanations  given  must  be  considered  in 
connection  with  the  admissions  made. 

5.  Same— Pleading— Vabianob  —  Failubb  TO 

AlCEND. 

A  petition  against  an  administrator  and  a 
debtor  of  the  estate  alleged  that  a  third  person 
had  borrowed  money  from  the  decedent  and  re- 
paid it  to  tiie  administrator.  The  administra- 
tor, in  his  answer,  denied  the  receipt  of  the' 
money.  The  debtor  alleged  that  the  third  par- 
ty handed  the  money  in  question  over  to  ner, 
and  that  she  gave  it  to  decedent  The  third 
party  testified  that  he  paid  the  money  to  the 
debtor,  and  that  the  allegation  of  the  bill  was 
an  error.  Held  that,  in  the  absence  of  an 
amendment  to  the  bill,  there  could  be  no  re- 
covery of  the  sum  of  money  in  question. 

6.  Anif INISTBATOBS  —  Debtobb  or  Estatb  — 
Failubb  to  Golleot— Liabilttt. 

An  administrator  cannot  be  charged  with 
the  amount  of  a  debt  belonging  to  the  estate 
which  he  has  never  collected,  and  which  has 
not  been  established  against  the  debtor  so  that 
he  can  be  deemed  guilty  of  ladies  in  having  fail- 
ed to  collect  it 

Appeal  from  Oircuit  Gourt,  Rappahannock 
(Tounty. 

Suit  by  J.  A.  Ghappelear  and  others  agalnat 
B.  M.  Latouraudais,  individually  and  as  ad- 
ministrator of  Mrs.  Nancy  Reager,  deceased, 
and  others.  From  a  decree  for  complainants, 
defendants  appeal.    Reversed  in  part 

H.  G.  Moffett  and  James  F.  Strother,  for 
appellants.  Munford,  Hunton,  Williams  & 
Anderson,  for  appellees. 

BUCHANAN,  J.  The  appellees,  as  dls-  . 
tributees  of  the  estate  of  Mrs.  Nancy  Reager, 
deceased,  filed  their  bill  against  the  appel- 
lants and  another,  all  three  of  whom  were 
also  distributees.  One  of  the  appellants  is 
her  personal  representative,  and  he  and  the 
other  were  alleged  to  be  debtors  to  her  estate. 
The  object  of  the  suit  was  to  have  a  further 
settlement  of  the  accounts  of  the  personal 
representative,  to  require  the  debtor  defend- 
ants to  account  for  what  they  owed  the  es- 
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tate,  and  f6r  a  dlstrilmtloii  tbereof  between 
the  Pardee  entitled. 

Tbe  appellanta  filed  a  demnrrer  to  the  bill, 
which  wag  OTerraled,  and  that  action  of  tlie 
court  IB  assigned  as  error. 

The  first  ground  of  demurrer,  and  the  one 
chiefly  relied  on  in  this  court.  Is  that  'there 
is  no  such  priyity  of  interest  between  the 
plaintiffs  and  defendants  as  entitled  them  to 
hring  this  suit" 

It  is  weU  settled  that  the  distributee  of  a 
decedent's  estate  cannot  maintain  a  suit 
against  the  personal  representative  of  the  de- 
cedent and  another  who  is  a  debtor  to  the 
estate,  except  under  special  chrcumstances. 
Beaty  ▼.  Downing,  90  Va.  451,  454,  81  8.  B. 
ei2;  Oonrad  ▼•  Fuller,  98  Va.  Ifi,  84  8.  B. 
898.  What  constitute  such  special  circum- 
stances as  will  Justify  such  a  Joinder  have 
neTcr  been  limited  by  any  precise  and  rigid 
rale.  Same  authorities.  The  circumstances 
nsaally  relied  on,  and  which  have  been  held 
sufficient  to  authorize  such  Joinder,  are  the 
Inaoly^icy  of  the  personal  representative, 
coUnsion  between  him  and  the  debtor,  and 
the  fact  that  the  debtor  was  a  trustee  hold- 
ing pn^ierty  of  the  decedent,  or  his  agent. 
Same  authorities  and  cases  dted. 

The  drcumstanees  relied  on  In  this  ease 
to  take  it  out  of  the  general  rule  are  that  all 
the  parties  defendant  were  necessary  parties 
in  a  suit  for  the  settlement  of  the  accounts 
of  the  personal  vspresentatlYe  and  a  distrltm- 
tlon  bt  his  decedent's  estate;  that,  while  the 
hill  does  not  expressly  charge  collusion  be- 
tween the  personal  representative,  B.  M.  Lat- 
onraudais,  and  his  sister  and  codefendant, 
Mrs.  Miller,  the  alleged  debtor  of  his  de^ 
cedent's  estate,  the  allegations  of  the  bill 
taken  together  do  amount  to  such  a  charge; 
that  the  bill  alleges  that  the  administrator 
and  Mrs.  Miller  lived  together  very  near  to 
the  decedent,  who  was  thehr  aunt,  and  with 
whom  they  were  on  most  intimate  terms; 
that  the  decedent  was  an  old  woman,  and 
intrusted  the  management  of  her  business 
affairs  largely  to  them,  who  thus  had  charge 
of  the  collection  and  handling  of  money 
which  became  due  and  payable  to  her  from 
time  to  time;  that  they  acted  together  in  this 
capacity  as  best  suited  their  convenience; 
that  on  sereral  occasions,  which  are  specif- 
ically stated,  sums  of  money  were  paid  over 
to  one  or  the  other  of  them,  and  that  each 
was  Indebted  to  the  decedent's  estate  in  at 
least  the  sum  of  $1,000;  and  that  the  per- 
sonal representative  had  not  charged  himself 
with  any  of  his  said  Indebtedness  to  the  es- 
tate, nor  had  he  attempted  to  collect  what 
Mrs.  Miller  owed  the  estate. 

If  there  had  been  an  allegation  in  the  bill 
that  the  personal  representative  had  been  re- 
quested to  sue  Mrs.  Miller,  and  had  refused 
to  do  so,  the  case  would  be  free  from  all 
4onbt.  Whilst  such  a  request  should  gen- 
erally be  made,  the  fbcts  alleged  in  the  bill 
Quiy  be  such  as  to  render  such  a  request 


unnecessary.  Hagan  v.  Walker,  14  How.  29, 
14  li.  Ed.  812. 

The  facts  and  circumstances  alleged  in  the 
bill  were  sufficient,  we  think;  to  entitle  the 
appellees  to  bring  this  suit,  especially  as  all 
the  parties  to  the  suit  were  necessary  parties 
for  the  settlement  and  distribution  of  the 
decedent's  estate. 

The  other  grounds  of  demurrer  were  also 
properly  overruled. 

The  next  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  directing  one  of  its  com- 
missioners to  take  an  account  of  all  moneys 
collected  by  Mrs.  Miller  and  her  brother,  or 
either  of  them,  which  belonged  to  Mrs.  Rea- 
ger,  because  the  order  of  r^erenoe  was  en- 
tered upon  the  allegations  of  the  bill  unsup- 
ported by  any  evidence  whatever. 

It  is  well  settled,  as  tiie  appellants  in- 
sist, that  an  order  of  reference  should  not 
be  made  to  enable  the  complainant  td  make 
out  his  case,  and  that  he  must  first  make 
good  the  charges  of  his  bill,  showing  that 
he  has  the  right  to  demand  an  account. 
Millhlser,  etc.,  t.  McKkdey,  etc.,  98  Va.  207, 
85  S.  B.  446;  Bresee  v.  Bradfield,  99  Va. 
881,  887,  88  8.  B.  196.  But,  ap  no  account 
was  taken  under  the  order,  tbe  error  com- 
plained of  was  harmless,  and  is  no  ground 
for  reversal.    Bresee  v.  Bradfleld,  supra. 

Upon  a  hearing  of  the  cause  upon  the  bill, 
answers  of  the  appellants,  replications  there- 
to, and  the  depositions  of  witnesses  taken 
by  the  appellees,  the  circuit  court  was  of 
opinion  that  the  said  "Latouraudais  is  in- 
debted to  the  estate  of  Nancy  Reager,  de- 
ceased, in  the  sum  of  one  hundred  and  thir- 
ty-two dollars  and  fifty  cents,  with  interest 
thereon  from  December  81,  1900,  and  that 
Mary  B.  Miller  is  hsdebted  to  the  estate 
of  Nancy  Beager,  deceased,  in  the  sum  of 
four  hundred  and  fifty  dollars,  with  Interest 
from  September  1,  1898>  for  which  said  sum 
the  said  B.  M.  Latouraudals,  administrator, 
•  •  •  is  liable.  The  court  doth  adjudge^ 
order,  and  decree  that  Oommlssioner  G.  H. 
Keyser  take  and  state  a  f  urUier  settlement  of 
the  administration  account  of  the  said  B.  M. 
Latouraudals,  •  •  •  taking  as  correct 
the  settlement  made  by  him  in  the  suit  of 
Reager  v.  Reager;  but  said  commissioner  is 
directed  to  charge  said  administrator  vrith 
the  said  sum  of  one  hundred  and  thirty-two 
dollars  and  fifty  cents,  with  interest  from 
December  81,  1000,  and  the  further  sum  of 
four  hundred  and  fifty  dollars,  with  interest 
from  September  1,  1898;  and  the  said  com- 
missioner is  directed  to  report  the  parties 
entitled  to  the  funds  as  shown  by  said  set- 
tlement, and  in  what  proportion." 

The  appellant  Latouraudals,  in  his  own 
right  and  as  administrator,  asAgns  as  error 
the  action  of  the  court  in  charging  him  with 
the  sum  of  $182.5a  This  sum  was  the  price 
of  certain  rent  com  bel<Higlng  to  Mrs.  Rea- 
ger, which  Mr.  Latouraudals,  In  his  answer* 
admits  he  received*  but  states  along  with 
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bis  admission  that  he  paid  It  over  to  Mrs. 
Reager. 

If  the  statements  In  his  answer  were  the 
only  evidence  of  his  liability,  It  would  have 
been  error  to  have  charged  him  with  that 
sum;  for  the  whole  of  the  answer  upon  that 
question.  If  used  at  all  In  support  of  the  bill, 
must  be  used  and  taken  together.  Explana* 
tlons  given  must  be  used  in  connection  with 
the  admissions  made.  Morrison's  Ez'rs  v. 
Grubbs,  2?  Grat.  342,  349;  Clinch  River,  etc., 
Co.  V.  Harrison,  91  Va.  122,  21  S.  E.  660. 

Answer  under  oath  was  expressly  waived, 
and  the  fact  that  Mr.  Latouraudais  had  re- 
ceived the  price  of  the  rent  corn  was  clearly 
proved,  Independent  of  his  admission;  and, 
there  being  no  evidence  that  he  had  paid 
the  money  over  to  Mrs.  Reager,  he  was, 
under  all  the  facts  and  circumstances  proved 
In  the  case^  chargeable  with  that  sum. 

The  action  of  the  court  in  holding  that 
Mrs.  Miller  was  indebted  to  the  estate  of 
Mrs.  Reager  In  the  sum  of  $450,  and  In  de- 
creeing that  her  administrator  should  be 
charged  with  that  sum.  Is  also  assigned  as 
error. 

In  the  bill.lt  Is  charged  that  a  Mr.  Huff- 
man borrowed  the  said  sum  of  $450  from 
Mrs.  Reager,  and  when  It  was  returned  he 
paid  It  to  Mr.  Latouraudais.  Mr.  Latourau- 
dais, in  his  answer,  denies  that  such  sum,  or 
any  part  of  It,  was  ever  received  by  him. 
Mrs.  Miller,  In  her  answer,  admits  that  some 
years  before  "Mr.  Huffman  handed  respond- 
ent about  that  sum  of  money,  which  he  had 
borrowed  from  Mrs.  Reager,  as  respondent 
was  informed,  with  the  request  upon  the 
part  of  Mr.  Huffman  that  respondent  would 
hand  the  same  to  Mrs.  Reager,"  which  she 
did.  Mr.  Huffman,  who  was  one  of  the  com- 
plainants In  the  cause,  testified  that  he  paid 
the  $450  to  Mrs.  Miller,  and  that  the  allega- 
tion in  his  bUl  that  he  paid  it  to  Mr.  La- 
touraudais was  an  error. 

Upon  the  case  made  no  decree  could  prop- 
erly be  rendered  for  the  $450.  In  a  court 
of  equity,  as  well  as  In  a  court  of  law,  the 
allegations  and  the  proofs  must  agree.  A 
recovery  will  not  be  allowed  In  a  case,  al- 
though proved,  which  differs  essentially 
from  that  alleged  In  the  bill.  Wren  v.  Mon- 
cure,  95  Va.  369,  374,  28  S.  E.  588,  and  cases 
cited;  Millhlser,  etc.,  v.  McKinley,  etc.,  su- 
pra; note  to  Harris  v.  Harris,  2  Rand.  431, 
In  Michle*s  Va.  Rep.  Anno.,  hot  p.  871, 
where  the  cases  are  cited. 

When  the  answers  were  filed  In  this  case, 
if  the  appellees  wished  to  hold  Mrs.  Miller 
liable  for  the  $450,  they  should  hfive  amend- 
ed their  bill.  Having  failed  to  do  this,  they 
can  only  recover  according  to  the  allegations 
of  the  bill.  They  cannot  recover  upon  any 
new  ground  which  was  shown  by  her  an- 
swer, of  which  they  did  not  avail  themselves 
by  amending  their  bill.  If  Mrs.  Miller  was 
to  be  condemned  from  the  statements  of  her 
answer,  she  ought  to  have  had  the  benefit 
of  the  whole  answer.     If  her  answer  Is  to 


be  taken  as  true  as  to  the  fact  that  Huff- 
man handed  her  the  money  for  Mrs.  Reager, 
It  must  also  be  taken  as  true  that  she  de- 
livered it  to  Mrs.  Reager.  See  Judge  Brock- 
enbrough*s  opinion  in  Eib  v.  Martin,  5  Leigh, 
140-142;  Millhiser  t.  McKinley,  supra;  Bre- 
see  V.  Bradford,  supra. 

The  appellees  had  no  right  under  their 
bill  to  recover  the  $450  from  Mrs.  Miller, 
no  matter  what  their  proof  was,  because 
they  had  not  alleged  that  she  owed  It  They 
had  no  right  to  recover  It  on  her  answer, 
because  It  showed  that  she  was  not  liable. 
Neither  was  Mr.  Latouraudais  chargeable 
with  It  under  the  pleadings  and  proofs  in 
the  cause,  either  In  his  Individual  or  repre- 
sentative capacity.  The  money  was  never 
received  by  him  for  Mrs.  Reager,  and  he 
could  not  be  charged  with  laches  in  failing 
to  collect  it  from  Mrs.  Miller  until  it  was 
established  that  she  owed  it 

We  are  of  opinion,  therefore,  that  the  said 
decree,  in  so  far  i^s  it  charges  Mrs.  Miller 
and  the  personal  representative  of  Mrs.  Rea- 
ger with  the  $450,  was  erroneous,  and  to 
that  extent  must  be  reversed  and  annulled, 
and  in  other  respects  affirmed;  and  that  the 
decree  overruling  the  demurrer  and  directing 
an  account  must  be  afiirmed. 


(IM  Va.  164) 
ATLANTIC  COAST  LINE  R.  00.  ▼.  WAT- 
KINS. 
(Supreme  Court  of  Appeals  of  Virginia.    June 
15,  1905.) 

1.  Railroads— FiBEs  —  Combustible   Mate- 
BiAL  ON  Right  of  Way. 

A  railroad  company  owes  the  duty  of  keep- 
ing Its  right  of  way  clear  of  combustible  mate- 
rials liable  to  ignition  by  sparks  from  engines. 
[Ed.  Note.— For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  S  1073.] 

2.  Same— Due  Cabs. 

Where  a  railroad  company  equips  Its  loco- 
motives with  the  best  known  ai^pliances  to  pre- 
vent the  escape  of  sparks,  keeps  the  locomotives 
in  good  repair,  and  keeps  its  right  of  way  clear 
of  combustible  materials,  it  is,  as  a  general  rule, 
not  liable  for  fires  caused  by  sparks  from  loco- 
motives. 

[Ed.  Note.— For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  §§  1657-1676.] 
5.  Appeal— Review— Questions  of  Fact. 

Though  an  Appellate  court  will  not  reverse 
the  jury's  finding  on  an  issue  of  fact  unless 
there  has  been  a  plain  deviation  from  the  evi- 
dence, nevertheless  it  will  not  hesitate  to  do  so 
if  satisfied  that  the  evidence  Is  plainly  insuffi- 
cient to  support  the  findings. 

4.  RAiLBOAns—FiBES— Evidence. 

That  a  fire  started  from  a  spark  from  a  lo- 
comotive does  not  alone  justify  an  inference 
that  the  fire  originated  on  the  railroad  right  of 
way. 

[Ed.  Note. — For  cases  in  point,  aee  voL  41, 
Cent  Dig.  Railroads,  H  1709,  1710.] 

5.  Same— Sufficiency  of  Evidence. 

In  an  action  against  a  railroad  company 
for  damages  alleged  to  have  been  caused  by  a 
fire  originating  on  the  right  of  way,  evidence 
held  insuflicient  to  justify  submission  to  the 
jury  of  the  question  whether  the  fire  did  so 
originate. 
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Error  to  Circuit  Court,  Chesterfield  County. 

Action  by  W.  O.  Watklns  against  the  At- 
lax^c  Coast  Line  Railroad  Company.  There 
was  Judgment  tor  plaintilT,  and  defendant 
hiinsB  error.    Reversed. 

Geo.  B.  Elliott,  for  plaintiflC  in  error.  J. 
M.  Gregory  and  C.  S.  Sands,  for  defendant 
in  error. 

WHITTLE,  J.  This  writ  of  error  brings 
ap  for  review  a  judgment  in  behalf  of  the 
defendant  in  error  against  the  plaintiff  in 
error  In  an  action  to  recover  damages  for 
injury  to  the  land  and  timber  of  the  for- 
mer, alleged  to  have  been  occasioned  by  fire 
which  originated  on  the  right  of  way  of  the 
plaintiff  in  error. 

While  it  Is  conceded  that  the  fire  was 
caused  by  sparks  emitted  by  one  of  the 
defendant's  locomotives,  it  appears  that  the 
engine  was  equipped  with  the  best  mechan- 
ical appliance  in  known  and  practical  use 
for  preventing  the  escape  of  sparks.  It  also 
appears  that  the  engine  was  in  good  repair, 
and  in  charge  of  a  competent  and  experienced 
locomotive  engineer.  Therefore  the  defend- 
ant was  not  neglectful  of  any  of  its  obliga- 
tions to  the  public  in  those  particulars.  Ty- 
ler V.  Ricamore,  87  Va.  466,  12  S.  B.  799; 
Patteson  v.  C.  &  O.  Ry.  Co.,  94  Va.  16,  26 

5.  B.  393;  N.  &  W.  Ry.  Co.  ▼.  Perrow,  101 
Va.  345,  43  8.  B.  614. 

The  remaining  duty  of  a  railroad  compa- 
ny in  that  connection  is  to  keep  its  right  of 
way  clear  of  combustible  materials  liable 
to  ignition  by  sparks  or  coals  of  fire  dis- 
charged from  passing  engines  and  to  com- 
monicate  Sie  to  the  property  of  others. 
N.  Y.  P.  A  N.  Ry.  Co.  v.  Thomas,  92  Va. 

006,  24  S.  B.  264;  Tutwiler  v.  C.  &  O.  Ry. 
Co^  95  Va.  443,  28  8.  B.  597.  As  a  general 
role,  subject,  of  course,  to  exceptions  in 
particular  cases,  where  these  responsibilities 
bave  been  complied  with,  a  railroad  com- 
pany fulfills  its  duty,  and  is  not  liable  in 
damages  for  the  escape  of  fire.  White  v. 
N.  Y.  P.  &  N.  Ry.  Co..  99  Va.  357,  38  S.  B. 
180;  0.  &  O.  Ry.  Co.  ▼.  Heath  (Va.)  48  S.  H. 
508. 

The  specific  ground  of  negligence  relied 
on  to  sustain  the  verdict  and  Judgment  un- 
der review  is  the  allegation  that  the  fire 
originated  in  dry  swamp  grass  on  the  de- 
fendant's right  of  way,  and  was  communi- 
cated thence  to  the  woodland  of  the  plain- 
tiff; and  that  is  the  sole  question  presented 
by  the  record  for  decision. 

In  approaching  the  G6nsideration  of  that 
question,  the  court  is  mindful  of  the  rule 
that  the  case  is  before  it  as  upon  a  demur- 
rer to  the  evidence,  and  that  the  inquiry 
touching  the  negligent  starting  or  commu- 
nication of  fire  to  the  plaintilTs  property 
involves  an  issue  of  fact  for  the  determina- 
tion of  the  jury,  and  that  an  appellate  court 
niay  not  reverse  a  judgment  founded  thereon 
cnless  there  has  been  a  plain  deviation  from 


the  evidence.  But  the  converse  of  the  prop- 
osition is  equally  true — that  the  court  will 
not  hesitate  to  set  aside  the  verdict  if  it  is 
satisfied  that  the  evidence  is  plainly  insuf- 
ficient to  support  it.  Kimball  &  Fink  v. 
Friend,  95  Va.  125,  27  S.  B.  901;  Reusens 
V.  Lawson,  96  Va.  285,  31  S.  B.  528;  Mar- 
shall's Adm'r  v.  Valley  Ry.  Co.,  99  Va.  978, 
34  S.  B.  455;  Morlen  v.  N.,  etc..  Terminal 
Co.  (Va.)  46  S.  B.  907;  Seaboard,  etc.,  Ry. 
Co.  V.  Hickey.  102  Va.  394,  46  S.  B.  392; 
Moore  Lime  Co.  v.  Johnston's  Adm'r  (Va.) 
48  S.  B.  557. 

The  burden  of  proof  rests  upon  the  plaintiff 
to  show  that  the  fire  began  on  the  right  of 
way,  for,  unless  that  fact  be  established,  the 
alleged  negligence  of  the  railroad  company 
In  suffering  combustible  matter  to  accumu- 
late on  its  right  of  way  was  not  the  efficient 
and  proximate  cause  of  the  accident. 

Notwithstanding  the  evidence  justifies  the 
primary  presumption  that  the  fire  started 
from  a  spark  or  coal  of  fire  from  the  de- 
fendant's engine,  it  does  not  necessarily 
follow,  and  cannot  be  inferred  from  that 
circumstance  alone,  that  it  originated  on 
the  right  of  way.  The  case  then  presents 
two  hypotheses  of  equal  probabilitr:  The 
one,  that  the  fire  started  on  the  right  of 
way,  in  which  event  the  railroad  company 
would  be  liable;  the  other,  that  it  started 
off  the  right  of  way,  in  which  event  the 
company  would  not  be  liable.  It  is  incum- 
bent on  the  plaintiff,  therefore,  in  order  to 
warrant  a  recovery,  to  establish  the  truth 
of  the  first  hypothesis. 

"It  is  •  •  •  well  settled  that  when 
damages  are  claimed  for  injuries  inflicted 
through  the  alleged  negligence  of  the  defend- 
ant, not  only  is  the  burden  of  showing  negli- 
gence by  a  preponderance  of  the  evidence 
upon  the  plaintiff,  but  if  the  injury  may 
have  resulted  from  one  of  two  causes,  for 
one  of  which  the  defendant  is  responsible, 
but  not  for  the  other,  the  plaintiff  cannot 
recover;  neither  can  he  recover  if  It  was 
just  as  probable  that  the  damage  was  caus- 
ed by  the  one  as  by  the  other."  C.  &  O. 
Ry.  Co.  V.  Heath,  supra;  N.  &  W.  Ry.  Co. 
V.  Poole's  Adm'r,  100  Va.  148,  40  S.  B.  627; 
Northington  v.  Ry.  &  Light  Co.,  102  Va.  446, 
46  S.  B.  475. 

There  is  no  direct  evidence  that  the  fire 
started  on  the  right  of  way,  and  (independ- 
ently of  the  positive  evidence  of  the  defend- 
ant that  it  started  off  the  right  of  way)  the 
circumstances  tend  to  sustain  the  contrary 
theory. 

The  evidence  on  behalf  of  the  plaintiff  may 
be  summarized  as  follows:  On  the  morning 
of  April  27,  1903,  at  about  11  o'clock,  a  short 
time  after  a  passenger  train  had  passed  over 
the  defendant's  track,  going  from  Petersburg 
to  Richmond,  the  plaintiff  discovered  smoke 
rising  in  the  woods  in  the  direction  of  "Phil- 
lips' Crossing,"  on  the  railroad.  The  rail- 
road is  more  than  a  mile  from  plaintiff's 
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residence,  and  be  paid  no  partlcnlar  attention 
to  the  fire  at  that  time;  but  afterward,  about  8 
o'clock  In  the  afternoon,  be  observed  that  the 
wind,  which  was  blowing  from  the  direction 
of  the  railroad,  was  driving  tiie  fire  towards 
his  premises,  and  rode  over  to  investigate 
it  Thereupon  he  ascertained  that  the  burnt 
district  terminated  along  an  irregular  course, 
extending  some  distance  on  the  line  of  the 
railroad,  and  in  several  places  three  or  four 
feet  upon  the  right  of  way.  A  week  later 
the  plaintiff,  accompanied  by  a  witness, 
visited  the  scene  of  the  fire,  and  determined 
the  distance  from  the  center  of  the  track  to 
the  inner  margin  of  the  burnt  area  to  be  SO 
feet,  extending  along  a  zigzag  line  for  about 
250  feet  The  witness  also  stated,  what  is 
matter  of  common  observation,  that  a  forest 
fire  will  "eat  back  against  the  wind";  and 
neither  he  nor  the  plaintiff  could  say  at 
what  point  the  fire  started.  The  zigzag  line 
referred  to,  if  broken,  might  have  indicated 
that  fires  were  set  out  separately  and  in- 
dependently of  each  other;  but  it  was  con- 
tinuous, a  dicumstance  which  rather  con- 
duces to  the  theory  that  the  fire  crept  back 
against  the  wind. 

But,  however  that  may  have  been,  it  was 
incumbent  on  the  plaintiff  to  solve  the  doubt 
for,  as  recently  remarked  by  this  court: 
**The  party  who  afilrms  negligence  mnst  es- 
tablish it  by  proof  sufficient  to  satisfy  rea- 
sonable and  well-balanced  minds.  The  evi- 
dence must  show  more  than  a  probability  of 
a  negligent  act  An  inference  cannot  be 
drawn  from  a  presumption,  but  must  be 
founded  upon  some  fact  legally  established. 
This  court  has  repeatedly  held  that,  when 
liability  depends  upon  carelessness  or  fault 
of  a  person  or  his  agents,  the  right  of  re- 
covery depends  upon  the  same  being  shown 
by  competent  evidence,  and  it  is  incumbent 
upon  such  a  plaintiff  to  furnish  evidence  to 
show  how  and  why  the  accident  occurred — 
some  fact  or  facts  by  which  it  can  be  de- 
termined by  the  Jury,  and  not  be  left  en- 
tirely to  conjecture,  guess,  or  random  Judg- 
ment, without  a  single  known  fact'*  C.  & 
O.  V.  Heath,  supra. 

But  the  case  does  not  depend  entirely  upon 
the  plaintifrs  evidence.  The  defendant  in- 
troduced a  witness  who  testified  positively 
that  he  discovered  the  fire  within  a  few 
minutes  after  the  11  o*clock  train  had  passed 
"Phillips'  Grossing,"  and  it  was  burning  two 
or  three  yards  outside  the  right  of  way. 
It  is  true  the  plaintiff  undertook  to  con- 
tradict this  witness,  but  his  alleged  dis- 
crepancies of  statement  left  unimpaired  the 
explicit  declaration  that  the  fire  started  off 
the  right  of  way. 

It  thus  appears  that  the  evidence,  as  a 
whole,  is  plainly  insufficient  to  sustain  the 
verdict  and  the  lower  court  erred  in  overrul- 
ing the  defendant's  motion  to  set  it  aside, 
for  which  error  its  Judgment  must  be  re- 
versed, and  the  case  remanded  for  a  new 
trial. 


WILLIAM  R.  TRIOO  00.  et  aL  ▼.  BDCTBUB 
CX>.  et  al. 

(Supreme  Oourt  of  Appeals  of  Virginia.    June 
IS,  1905.) 

1.  Salss  —  Baiucerts  —  DiSTiNonoir  Be- 
tween. 

Plaintiff  contracted  to  famish  certain 
pumping  machinery,  to  be  installed  in  the  hall 
of  a  dredge  being  constructed  by  defendant  The 
contract  farther  provided  that  plaintiff  should 
install  the  machinery  at  its  own  expense;  that 
defendant  should  afford  the  facilities  of  its 
yards  for  such  installation,  and  furnish  men 
and  material  for  that  purpose  at  cost ;  that  de- 
fendant should  keep  the  machinery  insured  for 
the  benefit  of  plaintiff;  and  that  It  should  pay 
one-third  of  the  price  when  the  machinery  was 
delivered,  one-third  when  it  was  installed  on 
board  the  dredge,  and  the  balance  on  comple- 
tion of  the  test  by  the  party  for  whom  the  dredge 
was  being  constructed.  Held^  tliat  on  delivery  of 
the  machinery,  and  payment  of  the  first  install- 
ment of  the  purchase  price,  there  was  a  com- 
pleted sale,  and  not  a  mere  bailment,  of  the 
machinery  to  the  defendant 

2.  Same— CoNornoNAL  Sales— Rbcoboino. 

A  contract  by  the  United  States  with  a 
shipbuildinp:  company  whereby  all  parts  of  ma- 
chinery paid  for  by  the  Uni^  States  under  a 
specified  system  of  partial  payments  became 
thereby  the  sole  property  of  the  United  States 
is  not  a  contract  of  conditional  sale,  required  to 
be  recorded  by  Va,  Ck>de  1904,  S  2462,  p.  1219. 
8.  Claims  Against  United  fiTATBa— Inteb- 

EST. 

No  interest  Is  allowable  on  claims  against 
the  United  States  unless  the  government  has 
stipulated  to  pay  interest,  or  it  is  given  by  ex- 
press statutory  provision. 

4.  Sam»— Stipulation— EFn;cT. 

Under  Rev.  St  U.  S.  SS  3753,  8754  [U.  S. 
Gomp.  St  1901,  p.  2530],  providlnc  that  when- 
ever any  property  owned  or  cialmed  by  the 
United  SUtes  shall  be  attached  or  held  for  the 
security  of  any  claim  against  such  property,  the 
Secretary  of  the  Treasury  may  direct  the  So- 
licitor of  the  Treasury  to  cause  a  stipulation 
to  be  entered  into  for  the  discharge  of  such 
property,  to  the  effect  that  upon  sucK  discharge 
the  person  assertins  the  claim  shall  be  entitled 
to  such  rights  to  the  property  or  its  proceeds 
as  he  would  have  had  if  the  possession  had  not 
been  changed,  a  stipulation  in  such  a  case  de- 
claring that  its  object  was  to  secure  to  all 
claimants  the  fullest  possible  protection  and  se- 
curity did  not  entitle  claimants  to  receive  in- 
terest upon  the  proceeds  of  the  property  in  the 
hands  of  the  United  States. 

Appeal  from  Chancery  Oourt  of  Olty  of 
Richmond. 

Action  by  the  Bncyrus  Company  and  oth- 
ers against  the  William  R.  Trigg  Company 
and  others.  From  a  decree  for  plaintiffs,  de- 
fendants appeal.    Reversed. 

A.  W.  Patterson.  Geo.  Bryan,  and  Bick- 
ford  A  Stuart  for  appellants.  L.  L.  Lewis. 
U.  S.  Atty.,  Munford,  Hunton,  Williams  & 
Anderscm,  for  appellee  Bucyrua  Co. 


HARRISON,  J.  The  bUl  in  this  case  was 
filed  by  certain  supply  lien  creditors  of  the 
Wmiam  R.  Tri^g  Company,  shipbuilders, 
suing  on  behalf  of  themselves  and  all  other 
creditors  similarly  situated,  alleging  the  in- 
solvency  of  the   defendant  company,  and 
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addog  the  ftiipointment  of  a  receiver  to 
take  ebai|»  of  Its  aaaets  and  adminlBter 
the  same  under  tbe  orders  of  the  conrt 
Thereupon  nnmerona  other  enpply  liens  were 
filed— among  tbem«  one  for  $20,744.08  bj 
the  Bncyms  Ck>mpany»  of  Milwaukee,  Wis. 

At  the  time  the  bill  was  filed  and  the  re- 
ceiver appointed,  the  Trigg  Ck>mpany  was 
engaged  in  the  construction  of  a  number  of 
vessels  for  the  United  States — among  them* 
a  certain  seagoing  suction  dredge,  at  a 
cost  of  $252,375.  To  be  used  in  the  con- 
stmction  of  this  vessel,  the  Bncyrus  Com- 
paiiy  furnished  the  Trigg  Ck)mpan7,  under 
a  contract  in  writing  between  the  parties, 
certain  pumping  machinery,  at  a  coat  of 
$32,060.  It  Is  the  rights  of  the  parties  grow- 
ing out  of  this  contract  that  are  the  sub- 
ject of  the  present  controversy  between  the 
receiver  and  the  supply  lien  creditors  of 
the  Trigg  Gompany,  on  the  one  hand,  and 
the  Bucyms  Company,  on  the  other;  the 
latter  claiming  title  to  the  pumping  ma- 
chinery in  Question,  and  therefore  to  the 
whole  of  Its  proceeds,  which  claim  Is  vigor- 
ously .controverted  by  the  receiver  and  credr 
itors  of  the  Trigg  Company. 

In  pursuance  of  the  acts  of  Congress  In 
snch  cases  made  and  provided,  the  United 
States  government  filed  its  stipulation  here- 
in, claiming  the  unfinished  vessel  and  all 
macbtn^ry  on  hand  applicable  to  its  construc- 
tion; agreeing  to  protect  the  creditors  of 
the  Trigg  Comi>any  in  any  claim  they  might 
have  in  or  to  the  property  which  was  su- 
perior to  the  rights  of  the  government 
Therenpon  an  order  was  entered  directing 
the  receiver  to  surrender  possession  of  the 
onflnished  dredge  and  c^tain  materials  ap- 
plicable thereto*  Including  the  pumping  ma- 
chinery In  controversy,  to  the  United  States 
or  their  authorhsed  agents.  Subsequently  a 
tMdance  of  $14,266.67  was  ascertained  to  be 
due  from  the  United  States  on  this  pumping 
madiinery,  and  it  Is  this  sum.  In  the  hands 
of  the  government,  whl<^  is  now  the  real 
subject  ef  controversy;  the  decree  appealed 
fiom  having  directed  Its  payment  to  the 
Bncyrus  Company, 

The  contract,  which  is  dated  September 
16,  1901,  provides  that  the  Bucyrus  Compa- 
ny shall  construct  and  deliver  the  pumping 
.machinery  to  the  Trigg  Company  at  Rich- 
mond, Ya.  It  further  provides  that  the 
Bncyrus  Company  shall,  at  its  own  expense, 
install  the  machinery  in  the  hull  of  the 
dredge;  the  Trigg  Company,  if  requested, 
to  affordi  the  facilities  of  its  yards  for  such 
installation,  and,  if  requested,  to  furnish 
men  and  material  for  that  purpose  at  cost 
The  Trigg  Company  agree  to  pay  for  f umish- 
fa^  and  installing  the  machinery  $32,050— one- 
third  thereof  when  the  pumping  machinery 
was  delivered. at  the  works  of  the  Trigg 
Company  at  Biehmond,  Ya.,  one-third  when 
inch  machinery  vras  installed  on  board  the 
dredge,  and  the  balance  on  the  completion 
ttf  tito  government  test,  and  after  the  ma- 


chinery was  found  to  be  satisfactory  to  the 
government  engineer.  The  Trigg  Company 
agreed,  at  the  delivery  of  the  machinery,  and 
until  it  was  accepted  and  paid  for*  to  keep 
the  same  Insured  against  fire  and  marine  risk 
for  the  benefit  of  the  Bucyrus  Company  as 
its  interest  might  appear,  and  for  the  ben- 
efit of  the  United  States  as  their  interest 
should  appear.  It  was  further  mutually  un- 
derstood that  if,  for  any  reason  other  than 
the  fault  of  the  Bucyrus  Company,  the 
dredge  should  not  be  ready  to  receive  the 
machinery  within  10  months  from  the  date 
of  the  contract  or  if,  for  any  reason  other 
than  the  fault  of  the  Bucyrus  Company,  it 
should  not  be  installed  as  contemplated,  or 
if,  for  any  reason  other  than  the  fault  of 
the  Bucyrus  Company,  the  completed  dredge 
should  not  be  delivered  to  or  accepted  by 
the  government,  the  Trigg  Company  should 
save  and  hold  harmless  the  Bucyms  Com- 
pany from  all  loss  and  damage  resulting 
therefrom.  Section  65  of  the  specifications, 
which  are  made  a  part  of  the  contract,  pro- 
vides that  all  parts  paid  for  under  the  system 
of  partial  payments  specified  shall  become 
thereby  the  sole  property  of  the  United 
States,  but  that  this  provision  shall  not  be 
Interpreted  as  relieving  the  contractor  (Trigg 
Company)  from  the  sole  responsibili^  for 
the  proper  care  and  protection  of  said  parts 
prior  to  the  delivery  of  the  dredge  to  the 
United  States,  or  from  any  other  of  the  pro- 
visions of  the  specifications,  and  that  the 
contractor  shall,  at  its  own  expense,  prop- 
erly store  and  care  for  the  pumping  ma- 
chinery during  the  period,  if  any,  between 
delivery  and  installation.  The  provisions 
of  the  contract  to  which  we  have  adverted 
are  alone  relied  on  as  throwing  any  light 
upon  the  present  controversy. 

In  accordance  vrith  the  obligations  assum- 
ed by  it,  the  Bucyrus  Company  manufactur- 
ed and  constructed  the  machinery  in  ques- 
tion, and,  prior  to  the  appointment  of  the 
receiver,  shipped  the  completed  article,  con- 
signed to  the  Trigg  Company,  and  delivered 
it  into  the  possession  of  that  company  at 
its  yards  in  Richmond.  Thereupon  the 
Trigg  Company  promptiy  paid  the  vendor 
$10,683.33,  one-third  of  the  purchase  price, 
as  provided  for  by  the  contract 

In  his  brief  the  learned  counsel  for  the 
vendor  concedes  that,  if  the  Bucyrus  Com- 
pany delivered  this  property  to  the  Trigg 
Company  as  purchaser,  the  titie  and  pos- 
session both  passed  with  it  It  is,  how- 
ever, contended  that  it  was  not  delivered 
to  the  Trigg  Company  as  purchaser,  but  as 
a  mere  bailee,  and  that  therefore  the  titie 
and  possession  both  remained  with  the  Bucy- 
rus Company;  the  general  rule  relied  on  as 
controlling  this  case  being  that  when  a 
contract  is  made  for  the  purchase  of  an 
article  hereafter  to  be  delivered  and  paid 
for,  so  long  as  any  act  remains  to  be  done 
by  the  vend<Mr  in  order  to  put  it  In  a  state 
of  readiness  for  delivery  the  property  does 
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not  pass  to  the  buyer,  but  still  remains  at 
the  risk  of  the  seller.  Citing  Dixon  v.  My- 
ers, 7  Grat  240;  Clriipman  v.  Campbell,  13 
Grat  105;   Haxall  y.  Willis,  16  Grat.  434. 

As  bearing  upon  the  same  general  subject, 
Old  Dominion  S.  S.  Co.  v.  Burckhardt,  31 
Grat  664,  may  be  very  properly  added  to 
this  list  of  cases.  See,  also,  In  re  Leeds 
Mills  (D.  C.)  129  Fed.  922;  In  re  Martin  Ver- 
non Music  Co.  (D.  C.)  132  Fed.  983. 

The  contention  is  that  the  delivery  of  the 
machinery  to  the  Trigg  Company  was  only 
for  the  purpose  of  enabling  the  vendor  to 
carry  out  that  provision  of  the  contract 
which  required  it  to  Install  the  machinery 
in  the  hull  of  the  dredge;  that,  for  the 
purpose  of  being  installed,  the  vendee  had 
to  return  or  redeliver  the  machinery  to  the 
vendor;  and  that  this  remaining  obligation 
to  Install  the  machinery  brings  the  case 
within  the  rule  mentioned.  The  provisions 
of  the  contract  particularly  relied  on  as 
tending  to  show  that  the  title  to  and  posses- 
sion of  this  property  never  passed  out  of  the 
Bucyrus  Company  are  that  the  Trigg  Com- 
pany agreed  to  furnish  the  facilities  of  its 
yards  for  Installing  the  machinery,  and  un- 
dertook to  keep  the  same  insured  for  the 
benefit  of  the  Bucyrus  Company  as  its  in- 
terest might  appear,  and  that  the  machinery 
was  not  to  be  paid  for  in  full  until  the  dredge 
was  completed  and  accepted  by  the  govern- 
ment 

We  cannot  concur  in  the  construction  of 
the  contract  insisted  upon  by  the  vendor. 
Ifter  full  consideration  of  the  agreement, 
the  terms  of  which  were  reduced  to  writing 
by  the  parties  In  a  carefully  prepared  paper, 
we  have  been  unable  to  discover  any  element 
of  a  bailment  in  the  transaction  under  con- 
sideration. 

Story,  in  his  work  on  Bailments,  f  2,  says: 
"A  bailment  is  the  delivery  of  a  thing  in  trust 
for  some  special  object  or  purpose,  and  upon 
a  contract,  express  or  Implied,  to  conform  to 
the  object  or  purpose  of  the  trust" 

It  would  be  difficult  to  bring  the  transac- 
tion before  us  within  the  terms  of  this 
definition.  The  transaction  under  considera- 
tion plainly  involved  the  absolute  sale  of  a 
chattel  to  be  manufactured  and  delivered 
by  the  Bucyrus  Company  to  the  Trigg  Com- 
pany at  an  agreed  price,  and,  when  the 
article  was  completed  and  delivered  accord- 
ing to  contract  the  title  thereto  vested  In 
the  vendee,  and  the  right  to  the  purchase 
price  vested  In  the  vendor.  The  contract 
contains  no  reservation  of  title  on  Its  face, 
nor  is  there  anything  in  its  terms  to  indicate 
that  the  title  and  possession  were  intended 
to  be  and  remain  in  the  vendor  after  the 
delivery  of  the  completed  machinery  to  the 
vendee  at  Richmond.  The  machinery  was 
the  thing  bought  and  sold  under  the  con- 
tract and  when  that  was  finished  and  deliv- 
ered to  the  vendee,  and  paid  for  to  the  ex- 
tent required  by  the  contract,  nothing  re- 
mained to  be  done  to  complete  the  sale  and 


purchase  of  the  artlde  bargained  for,  or  to 
vest  the  vendee  with  a  more  absolute  title 
and  possession  than  was  then  acquired.  The 
vesting  of  the  title  in  the  vendee  was  not  af- 
fected by  the  additional  contract  of  the 
vendor  at  some  future  time  to  install  the 
machinery  in  the  hull  of  the  dredge,  or  by 
the  agreement  of  the  vendee  to  allow  the 
vendor  the  facilities  of  its  yards  for  that 
purpose.  This  seems  quite  clear  from  the 
contract  for  by  its  sixth  clause  the  obliga- 
tion is  imposed  upon  the  vendee,  to  save  the 
vendor  harmless  from  all  loss  or  damage, 
whether  the  machinery  is  installed  or  not, 
provided  the  vendor  is  not  responsible  for 
the  failure  to  install.  This  provision  is  cer- 
tainly not  In  harmony  with  the  idea  that  the 
vendee  had  no  interest  in  the  property  until 
it  was  installed,  and  was  merely  holding  it  as 
trustee  for  the  vendor. 

Nor  Is  the  provision  of  the  contract  that 
the  vendee  should  keep  the  machinery  in- 
sured for  the  benefit  of  the  vendor,  as  its 
interest  might  appear,  significant,  as  showing 
that  the  title  was  not  to  vest  in  the  vendee. 
This  provision  only  showed  that  the  vendor 
had  an  insurable  interest  in  the  property, 
but  that  circumstance  in  no  way  affected  the 
title  of  the  vendee.  It  Is  a  very  common 
business  transaction,  where  the  whole  of  the 
purchase  money  is  not  paid,  to  require  the 
vendee  to  keep  the  property  insured  for  the 
benefit  of  the  vendor  as  his  interest  may 
appear. 

One-third  of  the  purchase  price  was  paid 
by  the  vendee  in  cash  upon  the  delivery  of 
the  machinery,  and  the  provision  that  the 
purchase  money  was  not  to  be  "paid  in  full 
until  the  dredge  was  completed  and  accept- 
ed by  the  government  could  have  no  bearing 
upon  the  title  of  the  vendee.  To  the  extent 
that  the  payment  of  the  purchase  money  was 
postponed  by  the  contract  it  was  a  sale  on 
time;  and,  by  the  clause  of  the  contract  al- 
ready adverted  to,  the  vendor  was  protected 
against  unreasonable  delay  in  Its  payment 
by  the  obligation  of  the  vendee  to  save  it 
harmless,  although  the  dredge  should  never 
be  completed. 

Our  view  is,  therefore,  that  the  case  at 
bar  does  not  come  within  the  infiuenoe  of  the 
rule  invoked,  for  the  article  purchased  was 
not  only  completed,  with  nothing  remaining 
to  be  done  to  put  it  In  a  state  of  readiness 
for  delivery,  but  it  was  actually  delivered 
and  paid  for  to  the  full  extent  demanded 
by  the  contract 

If  the  terms  of  the  contract  were  ambig- 
uous, and  its  proper  construction  doubtful, 
it  could  be  subjected  to  another  test  which 
is  always  entitled  to  great  weight  under  such 
circumstances,  and  that  Is  the  construction 
which  the  parties  have  by  their  acts  placed 
upon  it  King  v.  N.  &  W.  R.  Co.,  99  Va. 
625,  39  S.  B.  701;  Glenn  v.  Perpetual  B.  & 
L.  Co.,  99  Va.  695,  40  S.  E.  25.  The  result 
of  this  test  shows  that  the  view  we  have 
taken  of  the  contract  is  fully  sustained  by 
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the  constrnetioii  which  the  parties  hj  their 
acts  have  placed  upon  it 

Tbe  vice  president  and  receiver  of  the 
iDsoIyent  vendee,  who  had  been  active  In  the 
management  of  its  aflTalrs,  and  was  well 
acquainted  with  its  assets,  when  directed 
by  the  order  of  December,  1902,  to  take  pos- 
session of  all  the  property,  real  and  per- 
sonal, in  the  possession  of  the  Trigg  Com- 
pany, or  to  which  it  was  entitled,  and  to 
make  an  inventory  of  all  such  assets,  took 
possession  of  the  machinery  in  question,  and 
Inventoried  It  as  the  property  of  the  Trigg 
Company.  No  suggestion  was  made  by  him 
that  the  machinery  was  only  a  bailment,  and 
should  be,  therefore,  turned  over  to  the 
Bucyrns  Company,  from  whom  it  came.  Nor 
did  the  vendor  ihen  make  any  such  claim. 
On  the  contrary,  two  weeks  after  the  ap- 
pointment of  the  receiver  it  had  recorded 
in  the  chancery  court  of  the  city  of  Rich- 
mond a  supply  lien,  claiming  that  the  ma- 
chinery in  question  constituted  supplies  fur- 
nished by  it  to  the  Trigg  Company  under 
the  contract  of  September  16,  1901;  that 
there  was  a  balance  of  $20,744.08  still  due 
and  owing  by  its  vendee  on  account  of  such 
supplies,  and,  as  security  therefor,  claiming 
the  lien  provided  by  statute  against  all  of 
the  assets  of  the  vendee.  The  truth  of  the 
facts  set  forth  In  this  claim  of  lien  was 
sworn  to  by  the  manager  of  the  Bucyrus 
Company,  who  was  one  of  Its  general  offi- 
cers. This  act  of  the  vendor  is  conclusive 
of  its  construction  of  the  contract  at  the 
time,  and  cannot  be  reconciled  with  its 
present  pretension,  made  six  months  after- 
wards, that  it  had  not  parted  with  the  title 
to  or  possession  of  the  machinery,  but  that 
it  was  held  by  the  Trigg  Company  as  a 
mere  bailee. 

We  have  given  careful  consideration  to 
the  decisions  of  this  court  relied  on  to  sus- 
tain the  contention  of  the  vendor.  They 
discuss  the  general  principles  of  law  bear- 
ing apon  this  class  of  cases,  though  In  each 
the  facta  are  wholly  different  So  far  as 
the  principles  there  announced  are  applica- 
ble, they  are  certainly  not  opposed  to  the 
conclusion  reached  in  this  case—that  the 
transaction  here  Involved  was  an  absolute 
Bale,  that  the  possession  and  title  to  the 
property  sold  vested  in  the  vendee,  and  that 
the  vendor  has  no  claim  thereto,  except  as 
creditor  In  common  with  others  who  must 
suffer  by  the  insolvency  of  the  vendee. 

The  ^14,266.67  now  In  the  hands  of  the 
United  States  government,  the  balance  still 
due  on  this  machinery,  must  be  paid  over 
to  the  receiver  of  the  William  R.  Trigg  Com- 
pany, as  part  of  the  general  assets  of  that 
concern,  to  be  distributed  under  the  orders 
of  the  court  to  those  entitled  thereto. 

Under  the  contract  between  the  United 
States  and  the  Trigg  Company,  all  parts 
of  the  machinery  paid  for  by  the  govem- 
Qient  under  the  specified  system  of  partial 
payments  became  thereby  the  sole  propertgr 
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of  the  United  States,  and,  as  already  point- 
ed out,  this  provision  formed  a  part  of  the 
contract  of  the  Trigg  Company  with  the 
Bucyrus  Company.  The  appellants  contend 
that  the  title  to  the  machinery  did  not  vest 
to  any  extent  in  the  United  States  as  against 
the  creditors  of  the  Trigg  Company,  be- 
cause the  contract  under  which  the  govern- 
ment claims  was  not  recorded  as  required 
by  section  2462,  p.  1219,  of  the  Virginia 
Code  of  1904. 

Without  expressing  any  opinion  upon  the 
question  whether  or  not  the  contracts  of  the 
United  States  come  within  the  recording  acts 
of  Virginia,  it  Is  sufficient  to  say  that  this 
case  does  not  come  within  the  category  of 
contracts  which  are  required  to  be  recorde<^ 
by  the  section  mentioned.  No  title  was  re 
served  in  the  contract,  and  there  is  no  ele- 
ment of  a  conditional  sale  about  the  trans- 
action. 

It  is  further  contended  by  the  appellants 
that  the  United  States  should  be  required 
to  pay  interest  on  the  balance  ascertained 
to  be  due  by  it  on  account  of  the  machinery 
in  question. 

It  is  well  settled  by  the  decisions  of  the 
Supreme  Court  that  In  no  case  is  interest 
allowable  on  claims  against  the  government 
imless  the  government  has  stipulated  to  pay 
interest,  or  it  is  given  by  express  statutory 
provision.  TUlson  v.  United  States,  100  U. 
S.  43,  25  L.  Ed.  543;  Angarica  v.  Bayard, 
127  U.  S.  251,  8  Sup.  Ct  1156,  32  L.  Ed.  159. 
In  the  case  last  cited,  after  stating  the  facts, 
the  court  says:  **The  case  therefore  falls 
within  the  well-settled  principle  that  the 
United  States  are  not  liable  to  pay  interest 
on  claims  against  them  in.  the  absence  of 
express  statutory  provision  to  that  effect 
It  has  been  established  as  a  general  rule  in 
the  practice  of.  the  government  that  interest 
is  not  allowed  on  claims  against  it,  whether 
such  claims  originate  in  contract  or  tort, 
and  whether  they  arise  in  the  ordinary  busi- 
ness of  administration,  or  under  private  acts 
of  relief  passed  by  Congress  on  special  ap- 
plication. The  only  recognized  exceptions 
are  where  the  government  stipulates  to  pay 
interest,  and  where  interest  Is  given  express- 
ly by  an  act  of  Congress,  either  by  the  name 
of  Interest  or  by  that  of  damages." 

In  the  case  at  bar,  neither  the  stipulation 
filed  by  the  learned  counsel  for  the  govern- 
ment, nor  the  act  of  Congress  under  which 
the  stipulation  was  filed,  contains  any  rec- 
ognition of  a  liability  on  the  part  of  the  gov- 
ernment to  pay  Interest  It  is  true,  the  stip- 
ulation declares  that  its  object  is  to  secure 
to  any  and  all  claimants  the  fullest  possible 
protection  and  security  in  and  to  their  re- 
spective rights  and  claims.  The  fullest  se- 
curity possible  was  that  given  by  sections 
3753  and  3754  of  the  Revised  Statutes  of  the 
United  States  [U.  S.  Comp.  St  1901,  p.  2580], 
under  which  the  stipulation  was  filed.  The 
intention  and  effect  of  the  stipulation  was  to 
conform  to  the  act  of  Congress,  and,  If  it 
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had  contained  ay  proyitlons  not  authorised 
by  the  act  of  Oongresa,  such  additional  pro- 
ylBloniB  wonld  hate  been  without  legal  ef- 
fect It  follows,  from  the  authorities  cited, 
that  the  fund  held  by  the  United  States  gov- 
emment,  awaiting  the  determination  of  Its 
rightful  owner,  does  not  bear  interest  against 
the  government 

The  decree  appealed  from,  of  July,  ISOi, 
after  directing  the  payment  to  the  Bucyrus 
Company  of  the  balance  of  (14,260.67  in  the 
hands  of  the  government  provides  that  upon 
its  payment  the  title  of  the  Bucyrus  (Com- 
pany in  the  pumping  machinery  shall  vest  In 
the  United  States.  Counsel  for  the  govern- 
ment calls  attention  to  the  fact  that  upon  the 
surrender  of  the  property  In  question^  under 
the  stipulation  which  was  filed,  the  title  vest- 
ed by  operation  of  law  In  the  United  States, 
and  that  the  provision  of  the  decree  that  It 
should  vest  when  the  money  was  paid  tx>  the 
Bucyrus  Company  was  therefore  error,  and 
asks  that  the  decree  be  corrected  In  that 
respect 

The  point  Is  well  taken,  but  as  we  have 
held  that  the  Bucyrus  Company  has  no  title 
to  the  property,  the  error  Is  harmless.  The 
error  can,  however,  be  avoided  in  the  decree 
to  be  hereafter  entered. 

For  these  reasons,  the  decrees  appealed 
from  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  In  accord- 
ance wltii  the  views  expressed  in  tills  opin- 
ion. 

(104  V«.  78) 

ROBBRTSON  v.  CITY  OF  STAUNTON. 

(Supreme  Court  of  Appeals  of  Ylrginhu    Jane 

15»  1905.) 

1.  MtmiOIPAI.    C01EPOBATION8--lNDSBTBDNK8S 

—Lihitation—Statuts— Construction. 
Code  1887,  |  1039  tVa.  Code  1904,  p.  501], 
providing  that  It  should  not  be  lawful  for  any 
city  or  town  to  create  at  any  time  an  indebted- 
ness in  excess  of  17  per  cent  of  the  assessed 
value  of  its  real  estate  and  15  per  cent  of  its 
personal  property,  was  not  an  authorization  of 
cities  and  towns  to  contract  indebtedness,  but 
a  limitation  on  their  power. 

2.  Saiob. 

Code  1887,  I  1089  [Ya.  Code  1904,  p.  501]. 
was  applicable  as  a  limitation  on  the  power  of 
cities  whose  charters  contained  no  provision  on 
the  subject  of  indebtedness  other  than  that  ^e 
council  might  contract  loans,  and  providing  that 
such  loans  should  not  be  Iriedeemable  for  a  pe- 
riod greater  than  34  years,  notwithstanding  the 
proviso  of  such  section  that  It  should  not  apply 
to  any  dty  whose  charter  already  determined 
the  limit  of  aggregate  indebtedness  allowed  to 
be  created  by  it 

3.  Sakb— Constitutional  Law. 

Code  1887,  {  1039  [Va.  Code  1904,  p.  501], 
is  repugnant  to  Const  art  8,  9  127  [va.  Code 
1904,  p.  cczliii],  providing  that  no  city  shall 
issue  an/  bonds  or  other  interest-bearing  obli- 
gations for  any  purpose  or  in  any  manner  to  an 
amount  which,  mcluding  existing  indebtedness, 
shall  at  any  time  exceed  18  per  cent  of  the  as- 
sessed value  of  the  real  estate  in  the  city  sub- 
ject to  taxation. 

4.  Same. 

A  city  whose  charter  contained  no  provi- 
sion on  the  subject  of  indebtedness  other  than 
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assessed  value  of  the  taxable  real  estate  therein, 
notwithstanding  the  proviso  that  section  127 
shall  not  api>ly  to  cities  whose  charters  existing 
at  the  adoption  of  the  Constitution  authorise  a 
larger  percentage  of  indebtedness. 
5.  Same  --  SE]:.r-BzBonnNa  Provision  or 
Constitution. 

Const  art  8,  I  127  [Va.  Code  1904,   p. 
ccXiiii],  is  self-executing. 

Appeal  from  Corporation  Court  of  Staun- 
ton. 

Suit  by  Alexander  F.  Bobertson  against  the 
city  of  Staunton.  From  a  decree  in  favor  of 
the  defendant  complainant  appeals.  Be- 
versed. 

8.  D.  Timberlake^  Jr.,  for  appellant  Brax- 
ton h  McCoy,  for  ftppellea 

KBITH,  P.  This  cause  originated  in  a 
bill  filed  by  the  appellant  Alexander  F.  Bob- 
ertson, in  the  corporation  court  of  the  city  of 
Staunton,  praying  an  injunction  against  the 
issue  by  the  city  of  five  bonds  of  the  denom- 
ination of  $100  each,  which  were  to  be  sold 
and  the  proceeds  applied  to  improving  tbe 
streets  and  alleys  of  that  city. 

At  the  time  of  the  adoption  of  the  ordi- 
nance providing  for  the  issue  of  these  bonds, 
the  outstanding  interest-bearing  bonds  of 
the  city  of  Staunton  aggregated,  in  round 
numbers,  $578,000,  or  nearly  21  per  cent  of 
the  itssessed  value  of  all  the  real  estate  with- 
in the  dty  subject  to  taxation.  The  injunc- 
tion was  prayed  for  upon  the  ground  tliat  the 
Issue  of  the  bonds  would  be  illegal,  and  In 
contravention  of  the  limitation  imposed  np- 
on  municipalities,  in  respect  to  the  crestion 
of  Indebtedness,  by  section  127  of  the  Con- 
stitution of  the  state. 

A  temporary  injunction  was  awarded,  and 
the  city  filed  its  answer  to  tbe  bill.  It  ad- 
mitted that  its  bonded  indebtedness  was  al- 
ready largely  in  excess  of  18  per  cent  of  the 
assessed  value  of  the  real  estate  within  the 
city  subject  to  taxation,  but  claimed  that  It 
came  within  the  proviso  of  section  127  of  the 
Constitution,  because  its  charter  authorlaed 
the  city  to  contract  debt  and  issue  bonds 
VTithout  limit  and  that  it  was  therefore  au- 
thorised by  its  charter,  within  the  meaning 
of  section  127  of  the  Constitution,  to  issue 
bonds  without  any  limitation  or  restriction. 
So  much  of  the  charter  of  the  dty  of  Staun- 
ton as  is  pertinent  to  this  inquiry  is  as  fol- 
lows: 

*<The  dty  coundl  may,  in  the  name  of  and 
for  the  use  of  the  dty,  contract  loans,  or 
cause  to  be  Issued  certificates  of  debt  <w 
bonds;  but  such  loans,  certificates,  or  bonds, 
shall  not  be  irredeemable  for  a  period  great- 
er than  thirty-four  years;  provided,  how- 
ever, that  said  council  shall  not  contract 
Such  loans,  or  Issue  such  certificates  of  debt 
or  bonds,  for  the  purpose  of  subscribing  to 
the  stodc  of  any  company  incorporated  for  s 
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woriE  of  internal  IxnproTement,  or  other  pur* 
poses,  without  being  first  authorized  so  to  do 
by  three-fourths  of  the  legal  votera  of  the 
city  Toting  on  the  gueetion;  and  the  counci] 
shall,  when  such  debt  or  loan  is  created, 
provide  a  sinking  fund  for  the  payment  of 
the  same;  and  provided  further,  that  the 
said  council  shall  not  endorse  the  bonds  of 
any  company  whatM>efver  without  the  same 
aathorlty." 

On  March  2a»  1875,  the  Legislature  passed 
an  act,  as  follows: 

'It  shall  not  be  lawful  for  any  dty  or 
town  to  create,  at  any  time,  an  indebtedness 
in  excess  of  seventeen  per  cent  of  the  assess* 
ed  value,  under  the  state  assessment  laws,  of 
its  real,  and  fifteen  per  cent  of  its  personal 
Iffoperty:  provided,  that  this  section  shall 
not  apply  to  any  city  or  town  whose  charter 
already  determines  the  limit  of  aggregate  IUt 
debtedness  allowed  to  be  created  by  it,  except 
the  town  of  Danville."    Acts  1874-76^  p.  176^ 

This  act  was  carried  into  the  Oode  of  1887 
as  section  1038  [Va.  Ck>de  1904,  p.  501]. 

Section  127,  art  8^  of  the  Oonailtutlon  [Ya. 
Code  1904,  p.  cczlili],  is  as  follows: 

"No  dly  or  town  shall  issue  any  bonds  or 
other  Interest-bearing  obligations  for  any 
purpose,  or  In  any  manner,  to  an  amount 
which,  including  existing  indebtedness,  shall 
at  any  time  exceed  eighteen  per  centum  of 
the  assessed  valuation  of  the  real  estate  in 
the  dty  or  town  subject  to  taxation,  as 
shown  by  the  last  preceding  assessment 
for  taxes:  provided,  however,  that  nothing 
above  contained  in  this  section  shall  apply 
to  those  dtles  and  towns  whose  charters  exr 
isting  at  the  adoption  of  this  Constitution  aa> 
thorise  a  larger  percentage  of  indebtedness 
than  is  authorised  by  this  section." 

Appellant  contends  that  section  1039  of  the 
Code  [Va.  Code  1904,  p.  501]  was  repealed  by 
the  Constitution.  It  was  certainly  repealed 
by  the  liSgislature.  Acts  1902-3--4,  pp.  412, 
891,  ec  209,  650.  It  applied,  while  in  force, 
to  the  dty  of  Staunton.  It  did  not  confer 
the  power  to  create  indebtedness,  but  operat- 
ed as  a  limitation  upon  the  power  conferred 
by  the  charter.  As  it  was  lawful  by  its 
terms,  at  any  time,  for  a  dty  or  town  to  cror 
ate  an  indebtedness  not  in  excess  of  17  per 
cent  of  the  assessed  value  of  its  real»  and 
15  per  cent  of  its  personal,  property,  it  was 
plainly  in  conflict  with  section  127  of  the 
Constitution,  which  imposed  a  limit  upon 
the  Issue  of  bonds  by  a  dty  or  town,  for  any 
purpose,  in  excess  of  18  per  cent  of  the  as* 
•eased  value  of  the  real  estate  In  the  dty  or 
town  subject  to  taxation.  Upon  the  adaption 
of  the  Constitution,  therefore,  the  act  per- 
ished on  account  of  its  repugnancy. 

It  is  Important  to  observe  that  section  1039 
was  not,  ard  was  never  intended  to  be,  a 
source  of  power  to  issue  bonds  to  the  extent 
of  17  per  cent  upon  realty  and  15  per  cent 
upon  personalty  subject  to  taxation,  but 
merely  Imposed  a  limit  upon  all  cities  and 


towns  to  which  it  applied;  that  Is  to  say,  to 
all  cities  and  towns  of  the  commonwealth 
except  those  whose  charters  fix  the  "limit 
of  aggregate  indebtedness  allowed  to  be  cre- 
ated by  it  except  the  town  of  Danville.*'  If 
section  1089  could  be  treated,  as  the  source 
of  power,  as  authorizing  dtles  and  towns  to 
issue  bonds  up  to  the  limit  which  it  imposes, 
and  as  entering  into  the  charters  of  cities  and 
towns  existing  at  the  time  of  the  adoption 
of  the  Constitution,  then  section  127  of  the 
Constitution  would  be  practically  inoperative. 
It  limits  the  issue  of  bonds  to  18  per  cent. 
of  the  assessed  value  of  real  estate,  while 
section  1039,  if  to  be  regarded  as  a  source  of 
power,  limits  the  dty  or  town  to  17  per  cent 
upon  realty  and  16  per  cent  upon  personal- 
ty, so  that  the  aggregate  indebtedness  au- 
tfaoclzed  by  the  act  would  necessarily  exceed 
18  per  cent  of  the  assessed  valuation  of  real 
estate  in  a  town  in  which  the  value  of  per- 
sonalty constituted  more  than  K>ne-e^hteenth 
of  the  value  of  the  realty — a  construction 
which  would  render  section  127  practically 
nugatory. 

We  think  that  by  a  proper  construction  of 
section  127  of  the  Constitution  it  is  to  be 
taken  as  dealing  with  the  several  legislative 
charters  of  dtles  and  towns  of  the  state, 
and  that  the  general  laws,  by  which  cities 
and  towns  are  regulated,  perished  with  the 
adoption  of  the  Constitution,  if  repugnant  to 
it  or  were  left  by  that  instrument  to  be 
dealt  with  by  the  Legislature  in  the  ordi- 
nary course  of  legislation;  and  that  the  limi- 
tations of  section  127  apply  to  the  charters 
of  all  dties  and  towns  which  do  not  in  terms 
authorise  a  percentage  of  Indebtedness  larger 
than  that  named  in  the  section;  that  Is  to 
say,  18  per  cent  of  the  assessed  valuation 
of  real  estate  in  the  dty  or  town  subject  to 
taxation* 

It  is  proper  for  us  to  consider  whether  or 
not  the  section  of  the  Constitution  to  which 
we  have  referred  is  self -executing,  or  requires 
legislative  action  to  render  it  operative. 

Provisions  of  a  constitution  of  a  ne^tlve 
character  are  generally,  if  not  universally, 
construed  to  be  self-executing.  The  fifteenth 
amendment  of  the  Constitution  of  the  United 
States  illustrates  this  rule.  It  provides  that 
the  right  of  citizens  of  the  United  States  to 
vote  shall  not  be  denied  or  abridged  on  ac- 
count of  race,  color,  or  previous  condition  of 
servitude.  "To  this  extenf  says  Mr.  Cooley 
(Cooley  on  Constitutional  Lim.  [7th  Ed.]  p. 
120),  "it  is  self-executing,  and  of  its  own 
force  it  abolishes  all  distinctions  in  suffrage 
based  on  the  particulars  enumerated.  But 
when  it  further  provides  that  'Congress  shall 
have  power  to  enforce  this  article  by  appro- 
priate legislation,*  it  Indicates  the  possibility 
that  the  rule  may  not  be  found  siifQciently 
comprehensive  or  particular  to  protect  fully 
this  right  to  equal  suffrage,  and  that  legisla- 
tion may  be  found  necessary  for  that  pur- 
pose. Other  provisions  are  completely  self- 
executing,  and  manifestly  contemplate  no 
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legislation  whateyer  to  give  them  fall  force 
and  operation." 

"And  generally,**  eaye  Cooley  (page  121), 
"a  constitutional  provision  may  be  said  to 
be  self-executing  if  it  supplies  a  sufficient 
rule  by  means  of  which  the  right  given  may 
be  enjoyed  and  protected,  or  the  duty  impos- 
ed may  be  enforced;  and  it  is  not  self -exe- 
cuting when  it  merely  indicates  principles, 
without  laying  down  rules  by  means  of  which 
those  principles  may  be  given  the  force  of 
law." 

If  we  have  rightly  construed  section  127, 
there  can  be  no  doubt  that  it  operates  proprio 
vigore.  As  was  said  by  the  Supreme  Coinrt 
of  the  United  States,  in  Doon  Tp.  v.  Cum- 
mins, 142  U.  S.  366,  12  Sup.  Ot  220,  35  L.  Bd« 
1044,  "No  legislation  can  confer  upon  a  mu- 
nicipal corporation  authority  to  contract  In- 
debtedness which  the  Constitution  expressly 
declares  it  shall  not  be  allowed  to  Incur." 

So  far,  therefore,  from  this  provision  re- 
quiring legislative  authority  to  make  it  op- 
erative. It  would  of  its  own  inherent  force 
have  rendered  of  no  avail  a  statute  which 
undertook  to  authorize  what  It  has  prohib- 
ited. 

We  are  of  opinion  that  there  is  error  in  the 
decree  of  the  corporation  court,  for  which  it 
must  be  reversed. 


a04  Vft.  140) 

LAWLBB  et  al.  r.  FRBNCH  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 
15, 1905.) 

1.  Deed  of  Tbusiv- Right  to  Sell— Nonpat- 
iCENT  OF  Taxes. 

The  right  under  a  deed  of  trust  to  secure  a 
loan,  authorizing  foreclosure  if  the  borrower 
neglect  to  pay  his  taxes  within  ten  days  after 
they  are  due,  is  not  waived  by  failure  to  sell 
till  after  the  taxes  have  been  due  for  three 
years,  and  the  lender  has  paid  them. 

2.  SAifE— Setting  Aside  Sale— Contentions 
NOT  Made  in  Bill. 

The  contentions  in  a  suit  to  set  aside  a 
sale  under  a  trust  deed  given  to  secure  a  loan 
by  an  association  that  the  trustees  made  the 
sale  without  a  written  request  from  the  asso- 
ciation, and  that  therefore  it  was  unlawful,  and 
that  in  fact  the  instrument  of  security  was  a 
mortgage,  because  one  of  the  trustees  was  a 
stockholder,  and  so  entitled  the  maker  to  redeem, 
not  having  been  made  in  the  bill,  and  no  facts 
having  been  alleged  on  which  they  can  be  based, 
cannot  be  considered. 

Appeal  from  Corporation  Court  of  Alex- 
andria. 

Suit  by  Robert  W.  French  and  others 
against  Martin  Lawler  and  others.  Decree 
for  complainants.  Defendants  appeal.  Re- 
versed. 

C.  C  Carlin  and  Edmund  Burke,  for  appel- 
lees. 


BUCEtANAN,  J.  The  object  of  this  suit 
was  to  enjoin  the  appellant  Lawler  from 
prosecuting  an  action  of  unlawful  detainer 
to  recover  the  possession  of  a  house  and  lot 


purchased  by  him  from  the  trustees  In  a 
deed  of  trust  executed  to  secure  the  pay- 
ment of  money  loaned  or  advanced  by  a 
building  and  loan  association  to  Robert  W. 
French,  one  of  its  members,  together  with 
the  dues  and  premiums  on  the  borrower's 
stock,  flues  for  the  nonpayment  of  such  dues 
and  premiums,  and  all  taxes  and  assess- 
ments on  the  trust  property  during  the  con- 
tinuance of  the  advancement,  to  set  aside 
the  sale  and  conveyance  made  by  the  trus- 
tees, and  to  have  an  accounting  between  the 
association  and  the  borrowing  member. 
The  court,  upon  the  hearing  of  the  cause, 
granted  the  relief  prayed  for,  and  from  that 
decree  this  appeal  was  allowed. 

The  grounds  stated  in  the  bill  for  hav- 
ing the  sale  and  conveyance  made  lay  the 
trustees  set  aside  are:  (1)  That  at  the  time 
of  the  sale  the  complainant  was  not  three 
months  in  arrears  in  the  payment  of  dues, 
fines,  interest,  or  installments  payable  to 
the  association.  (2)  That  the  sale  was  oi^ 
dered  without  notice  to  him,  or  demand  upon 
him  for  the  payment  of  any  dues,  fines,  or 
interest,  and  was  in  fraud  of  his  rights  and 
contrary  to  the  covenants  and  terms  of  the 
deed  of  trust  (3)  That  there  were  only 
four  persons  present  at  the  sale  besides  the 
inmates  of  his  house.  (4)  That  his  sister-in- 
law  was  present  at  the  sale,  and  instructed 
and  directed  a  friend  who  was  near  her  to 
make  a  bid  in  excess  of  the  price  at  which 
the  property  was  knocked  o£F,  which  she 
thought  had  been  communicated  to  the  auc- 
tioneer, but,  by  some  mistake  or  misunder- 
standing, was  not  cried.  (5)  That  the  price 
at  which  the  house  and  lot  were  sold  was 
grossly  inade<iuate,  and  a  fraud  upon  the 
complainant's  rights,  as  the  property  was 
worth  more  than  double  the  amount  for 
which  it  was  sold.  <6)  That  the  complain- 
ant believes  and  charges  that  there  was 
fraud  and  collusion  between  the  purchaser 
and  the  trustees,  both  conniving  at  the  sale 
at  small  figures,  and,  although  the  complain- 
ant protested  against  the  sale  and  offered  to 
reimburse  the  purchaser,  he  declined  to  ac- 
cept the  money  he  paid  for  the  property,  and 
that  the  whole  transaction,  so  far  as  the 
purchaser  and  the  trustees  were  concerned, 
was  concluded  In  less  than  two  days  after 
the  sale. 

The  trustees  and  purchaser  demurred  to 
and  answered  the  bill.  In  their  answers 
they  deny  all  the  material  allegations  relied 
on  as  grounds  for  setting  aside  the  sale  and 
conveyance,  except  the  statement  In  the  bill 
that  the  complainant  was  not  three  months 
in  arrears  on  his  monthly  dues,  fines,  inter- 
est, or  installments.  While  the  answers  of 
the  trustees  admit  that  the  complainant  was 
not  three  months  in  arrears  on  account  of 
his  dues,  etc.,  they  aver  that  he  had  not  paid 
the  taxes  upoi^  the  property  for  several 
years,  and  that  immediately  prior  to  adve]> 
tislng  the  property  for  sale  by  the  trustees 
the  building  association  had  beeu  required 
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to  psj  and  did  pay  the  said  taxes  and  as- 

flessments,  amounting  to  the  sum  of  $398.54, 
which  the  complainant,  although  often  re- 
quested, had  refused  to  refund.  The  trus- 
tees further  state  in  their  answer  that,  after 
the  sale  and  conveyance  sought  to  be  set 
aside,  the  said  French  had  ratified  the  sale 
by  giving  an  order  upon  them  for  the  balance 
of  the  proceeds  of  sale  after  satisfying  the 
debt  secured  by  the  trust  deed,  and  that 
they  paid  over  the  same  to  the  assignee,  and 
had  settled  their  accounts  before  the  com- 
missioner of  accounts. 

The  complainant  failed  to  prove  the  ma- 
terial allegations  of  his  bill.  There  is  not 
the  slightest  evidence  of  fraud  or  collusion 
on  the  part  of  the  trustees  and  the  purchaser. 
Although  there  were  but  few  persons  pres- 
ent at  the  sale,  It  was  advertised  in  the 
manner  prescribed  by  the  trust  deed  in  a 
newspaper  of  the  city,  of  large  circulation. 
The  auctioneer  bid  on  the  property  for  the 
association  a  sum  in  excess  of  its  debt,  which 
was  more  than  another  person  who  had  gone 
there  to  bid  was  willing  to  give  for  it.  It 
was  sold  to  the  purchaser,  Lawler,  as  the 
highest  and  best  bidder.  There  was  nothing 
in  the  condition  of  the  weather  to  prevent 
p^wms  from  attending  the  sale^  so  far  as 
the  record  shows.  While  the  proof  shows 
that  the  house  and  lot  cost  much  more  than 
they  were  sold  for.  It  further  appears  that 
their  location  ia  a  very  tmdesirable  one,  and 
that  such  residential  property  in  that  part 
of  the  city  does  not  sell  for  anything  like  Its 
orighial  cost  It  is  by  no  means  dear  that 
the  property,  if  offered  for  sale  again,  would 
sell  for  much,  if  any,  more  than  the  price  at 
which  it  did  sell.  At  least,  there  is  no  such 
inadequacy  of  price  shown  as  would  Justify 
the  court  In  setting  aside  the  sale  on  that 
ground. 

Ilie  dear  preponderance  of  evidence  is 
that  the  sister-in-law  of  the  appellee,  French, 
who  was  present  at  the  sale,  did  not  bid  or 
authorize  any  one  else  to  bid  for  her. 

The  allegation  of  the  bUl  that  Mr.  French, 
who  was  present  at  the  sale,  protested 
against  the  sale,  is  not  only  not  sustained  by 
the  proof,  but  after  the  sale  he  assigned  to 
a  Mr.  Ajidrews,  one  of  his  creditors,  so  much 
of  his  interest  in  the  proceeds  of  the  sale  as 
was  necessary  to  pay  that  creditor's  debt. 
It  is  true  that  he  and  his  assignee  testify 
that  the  order  on  the  trustees  was  not  under- 
stood to  be  an  assignment,  but  was  given 
merely  to  secure  the  creditor,  and  that  the 
paper  was  not  intended  to  be  a  ratification 
of  the  sale.  The  conduct  of  both  complain- 
aot  and  the  assignee  is  in  direct  conflict  with 
this  contention,  and  in  accordance  with  the 
plain  provisions  of  the  assignment,  which 
was  written  by  an  attorney  and  acknowl- 
edged before  a  notary,  for,  when  the  trustees, 
parsnant  to  the  terms  of  the  assignment, 
paid  the  money  to  the  assignee,  he  received 
it  without  any  claim  that  the  order  did 
not  tfititle  him  to  receive  the  money,  but  was 


a  mere  security  for  the  debt;  and  Mr.  French 
himself,  after  the  assignment  had  been  giv- 
en, made  an  effort  to  collect  a  part  of  the 
said  proceeds  from  the  trustees,  and,  when 
shown  his  assignment  to  Mr.  Andrews,  be 
said  he  had  forgotten  all  about  it 

The  contention  of  Mr.  French  that  the 
trustees  in  the  deed  of  trust  advertised  and 
made  sale  of  the  property  before  there  had 
been  any  breach  of  the  bond  for  the  money 
loaned,  or  the  deed  of  trust  securing  the 
same,  is  not  borne  out  by  the  record.  By 
the  terms  of  the  trust,  the  by-laws  of  the 
association  of  which  the  complainant  was  a 
member  (article  9,  $  6)  expressly  provide  that 
"If  any  person  who  has  received  an  advance 
neglects  to  pay  interest,  dues  or  monthly 
payments  thereon  for  a  period  of  three 
months  from  the  time  the  same  shall  be  due, 
or  if  he  neglects  to  pay  his  insurance  or 
taxes  within  ten  days  after  they  fall  due, 
or  to  perform  any  condition  or  requirement 
contained  in  the  obligation  ot  security  for 
such  advance,  then  the  whole  principal  men- 
tioned in  the  mortgage^  note  or  bond  shall 
at  once  become  due  and  payable  without 
further  notice,  and  proceedings  may  be  com- 
menced forthwith  to  foreclose  said  mortgage 
or  to  collect  said  bond  or  note,  in  such  man- 
ner as  the  law  directs,  or  as  the  board  of  di- 
rectors may  deem  best  for  the  interests  of 
the  association.** 

When  the  sale  was  advertised,  the  com- 
plainant had  failed  to  pay  his  taxes  for  sev- 
eral years,  and  they  had  been  paid  by  the 
association.  This  failure  to  pay  his  taxes 
was  a  violation  of  his  contract  with  the  as- 
sodation,  and  gave  it  the  right  to  have  the 
property  sold.  The  fact  that  the  association 
had  not  earlier  exercised  that  right  was  not 
a  waiver  of  the  right  to  have  it  sold  f<Nr  their 
nonpayment 

Neither  does  the  evidence  sustain  the  con- 
tention that  the  association  had  agreed,  when 
Mr.  French  paid  up  his  other  dues,  to  give 
him  a  longer  time  within  which  to  pay  his 
taxes  than  was  given. 

The  appellee  French  asserts  in  his  brief 
that  the  trustees  made  the  sale  without  any 
request  to  them  in  writing  by  the  building 
association,  and  their  sale  was  therefore  an 
unlawful  exercise  of  the  powers  conferred 
upon  them  by  the  deed  of  trust  He  further 
contends  in  his  brief  that  the  conveyance 
under  which  the  sale  was  made  was  in 
fact  a  mortgage,  and  not  a  deed  of  trust, 
and  that  he  is  entitled  to  redeem  the  prop- 
erty. The  ground  upon  which  it  is  claimed 
that  the  conveyance  is  a  mortgage,  although 
in  form  a  deed  of  trust;  is  that  one  of  the 
trustees  was  a  stockholder  and  an  officer  in 
the  building  assodation. 

Neither  of  these  contentions  was  made  in 
the  bill,  and  no  facts  alleged  upon  which 
they  can  be  based.  These  questions,  not 
having  been  put  in  issue  by  the  pleadings, 
cannot  be  considered  by  the  court. 

Without  discussing  further  the  grounds  re- 
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lied  on  fvr  the  leltef  loiight,  it  Is  vofflcient  to 
say  tbat  we  are  of  opinioD  that  the  case 
made  did  not  warrant  the  court  in  setting 
aside  the  sale.  Its  decree  must  therefore  be 
reversed,  the  ii^unction  dissolTed,  and  the 
bill  dismissed. 


aOi  Va.  90) 

CHESAPBAKE  ft  O.  BY.  00.  ▼.  WHITLOW. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
IB,  1905.) 

1.  Trial— iNSTBUCTIONS—ConSISTBNCT. 

In  an  action  against  a  railroad  for  per- 
mitting filth  to  accumulate  upon  its  right  of  way, 
thereby  causinc  malaria  in  plain tilfs  family,  a 
charge  to  find  for  defendant  if  the  sickness  may 
have  resulted  from  other  causes  than  from 
stagoant  water  on  the  right  of  way,  unless  such 
ttainant  water  was  the  principal  and  substan- 
tive cause  of  the  injury  complained  of,  in  which 
case  they  should  find  for  plaintiff,  even  though 
other  causes  may  have  contributed  to  a  lesser 
extent,  was  contradictorv  of  a  char^  that  if 
plaintiff  by  his  own  negligence  permitted  staa- 
nant  water  to  remain  upon  his  premises  whioi 
contributed  to  cause  the  sickness  complained 
of,  the  jury  must  find  for  defendant,  and  in- 
consistent with  an  instruction  to  find  for  de- 
fendant if  it  used  reasonable  care  to  keep  its 
right  of  way  drained,  and  thus  gave  rise  to  an 
error  which  could  not  be  cured  by  other  instruc- 
tiona 

2.  Railboadb— Gabs  of  Bight  of  Wat— Ao- 

CUMULATIONS    OF   FiLTH— AOTIORS   FOB   IR- 
JUBT— BUBOBN  OF  PBOOF. 

In  an  action  against  a  railroad  for  permit- 
ting filth  to  accumulate  ui^on  its  right  of  way 
and  thereby  causing  malana  in  plaintiff's  fam- 
ily, where  there  was  evidence  that  plaintiff's 
own  premises  were  In  an  unianltary  condition 
which  might  have  caused  the  illness  complained 
of,  it  was  incumbent  on  plaintiff  to  show  by  a 
preponderance  of  evidence  that  such  illness  was 
caused  by  the  railroad's  negligence,  and  it  was 
insufficient  to  show  that  It  might  as  well  have 
been  caused  by  defendant's  nwigence  as  by  his 
own. 
8.  Sams— IN8TBUCTI0N8. 

In  an  action  against  a  railroad  for  permit- 
tins  filth  to  accumulate  upon  its  right  of  way 
and  thereby  causing  malaria  in  plaintifTs  fam- 
ily, where  there  was  evidence  that  plaintiff's 
own  premises  were  in  an  unsanitary  condition 
which  might  have  caused  the  illness  complained 
of,  a  charge  to  find  for  defendant  if  such  illness 
may  as  well  have  resulted  from  other  causes  as 
from  stagnant  water  on  defendant's  right  of  way 
was  proper  as  it  stood,  and  should  not  have 
been  modified  by  adding  thereto  the  clause,  "un- 
less *  *  *  said  stai^ant  water  was  the  prin- 
cipal and  substantive  cause  of  the  injury  com- 
plained of,  even  though  other  causes  may  have 
contributed  to  a  lesser  extent*  in  which  case" 
the  finding  should  be  for  plaintiff. 

Brror  to  Oircnlt  Ooort  of  Fluvanna  Oonnty. 

Action  by  George  W.  Whitlow  against  the 
Chesapeake  &  Ohio  Railway  Company. 
There  was  a  judgment  for  plaintiff,  and  de* 
fendant  brings  error.    Reversed. 

D.  Harmon  and  Beasley  &  Moon,  for  de- 
fendant in  error. 


OARDWBIiL,  J.  This  action  was  brought 
by  George  W.  Whitlow  against  the  Ohesa? 
peake  A  Ohio  Railway  Company  to  recover 
damages  caosed  by  the  negligence  of  the  do* 


fendant  company,  the  (vpedfle  eaaae  of  com* 
plaint  alleged  being  that  the  defendant  com* 
pany  negligently  allowM  stagnant  water,  de- 
cayed vegetation,  mnd,  etc,  to  accumulate  and 
remain  upon  and  along  its  right  of  way  where 
it  passes  through  the  farm  on  which  the 
I^aintiff  resides  in  the  oounty  of  Flnvanna, 
in  consequence  whereof  the  phiintiff  and  his 
family  became  sick  with  malaria,  etc 

There  was  a  verdict  in  the  lower  court  in 
f^Yor  of  the  plaintiff  for  9^00,  and  a  judg- 
ment thereon,  which  we  are  asked  to  review 
and  reverse  because  of  the  action  of  the  trial 
court  in  overruling  the  demurrer  to  the  dec- 
larations filed  by  the  plaintiff,  for  misdirec- 
tion of  the  jury  in  the  instructions  given,  and 
refusing  the  defendant  company  a  new  trial 
on  the  ground  that  the  verdict  la  contrary  to 
the  law  and  the  evidence. 

The  plaintiff,  with  his  family,  oonsiatlng  of 
his  wife  and  seven  children,  moved  upon  a 
farm  in  Fluvanna  oounty  in  1888^  and  baa 
since  occupied  It,  the  legal  title  to  the  farm 
being  in  the  wife.  The  defendant  company 
is  the  successor  of  the  Richmond  A  Alle- 
ghany Railroad  Company,  and  aa  such  anc- 
ceeded  to  the  ownership  of  the  property  and 
franchises  of  the  James  River  &  Kanawha 
Canal  Company,  including  the  old  canal 
which  passes  through  the  farm  upon  which 
the  plaintiff  reeidea,  upon  the  towpath  of 
which  the  raihNwd  track  la  laid,  the  reaidenee 
of  the  plaintiff  beings  about  100  to  140  yards 
therefrom.  By  the  act  of  assembly  (Acta 
1878-79,  p.  119,  c  189)  authorising  the  Rich- 
mond St  Alleghany  Railroad  Company,  the 
predeceasor  in  title  of  the  defendant  com* 
pany,  to  acquire  the  canal  and  convert  it  into 
a  railroad,  there  was  imposed  upon  the  rail- 
road company  the  duty  to  so  drain  the  same 
as  not  to  leave  stagnant  water  Xxy  which  the 
health  of  dtlaens  along  the  line  of  the  canal 
might  be  injuriously  affected.  That  this  duty 
waa  incumbent  upon  the  defendant  company 
is  not  denied,  nor  is  it  claimed  by  the  plain- 
tiff that  prior  to  1901  that  duty  waa  neglected. 

In  July  and  August,  1901«  that  year  and 
the  two  years  following  being  very  wet,  the 
plaintiff's  wife  complained  to  the  employte 
of  the  defendant  company  that  the  canal  was 
not  properly  drained,  and  that  her  family 
were  made  side  with  malaria  in  consequence 
of  such  negligent  drainage,  and  thereupon  the 
supervisor  of  that  part  of  the  railroad  track 
had  it  gone  over  and  drained  pn^kerly,  aa  he 
thought,  but  not  sufficiently,  as  the  plalntUt 
claims.  Wherefore  the  plaintiff  brought  suit 
covering  the  period  from  August  11,  1901,  to 
August  11,  1902,  and  subsequently  brought 
another  suit  covering  the  period  from  Novem- 
ber 11,  1902,  to  November  11,  1908,  and  by 
consent  these  suits  were  merged  into  one, 
so  as  to  embrace  these  two  periods,  and  triied 
as  one  case,  with  the  result  above  stated* 

The  demurrer  to  the  declarations  was  not 
urged  in  the  oral  argument  here,  and  we 
deem  It  only  necessary  to  say  with  reference 
thereto  that  the  court  la  of  opinion  that 


Vtb) 


0HE8AP9AKB  k  O.  BT.  GO.  ▼«  WHITLOW. 


188 


the  dedantlons,  and  each  of  the  counts  con- 
tained tbeMn,  set  out  soffldently  and  clearly 
a  wofA  cause  of  action. 

upon  Its  pl^  of  not  goUt^,  the  defendant 
company  relied  upon  the  theory,  which  ap- 
pears to  be  a  concession  in  the  case — at  all 
eTents»  the  eyidence  In  support  of  the  theory 
Is  not  contradicted — ^that  malaria  is  caused 
by  the  bite  of  a  mosquito  of  the  genus 
anopheles,  which  itself  must  hare  become  in- 
fected by  sucking  the  blood  of  a  patient  suf- 
fering from  the  disease,  thereby  taking  into 
its  system  the  malarial  parasite,  and  that,  at 
least,  the  insect  Itself  might  just  as  well 
have  been  propagated  on  the  premises  of  the 
plaintiff  as  in  the  old  canal  bed. 

While  the  evidence  showed  that  the  plain- 
tiff and  his  family  suffered  from  malaria 
during  the  periods  mentioned,  and  had  suf- 
fered from  it  before,  and  that  the  conditions 
In  the  canal  bed  were  sufficient  for  the  prop- 
agation of  the  malarial  insect,  it  also  toided 
to  show  that  the  conditions  on  the  plaintlfrB 
own  low  grounds  about  his  spring  and  about 
an  excavation  made  near  his  dwelling  for  an 
Icehouse  were  equally,  if  not  more,  favorable 
for  the  development  of  the  nialarial  mosquito, 
than  the  conditions  about  the  canal  bed. 

The  defendant  company  asked  for  five  in- 
structions, all  of  which  were  given  as  askedv 
except  the  third,  and  this  was  also  glvoi 
with  a  modification,  this  modification  consti- 
tuting the  defendant  company's  fbrst  bill  of 
exceptions.  This  Instruction,  as  giv^,  is  as 
fbllows,  the  modification  or  addendum  ap- 
pearing in  italics: 

'The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  the  sidtness 
whldL  the  plaintiff  claims  to  have  suffered 
may  as  well  have  resulted  from  other  causes 
as  from  stagnant  water  In  the  canal  bed, 
then  they  must  find  fbr  th^  deftodant,  wiy- 
leaa  they  $7Muld  believe  from  the  evidence 
that  the  $aid  etagnant  water  was  the  princi- 
pal and  $ul)9tantive  cause  of  the  injury  com- 
plained  of^  even  though  other  caueee  may 
have  contributed  to  a  leaser  ewtentf  in  which 
»Me  they  shall  find  for  the  plaintiff.** 

Among  the  other  instructions  given  for  the 
defendant  company  is  No.  5,  which  is  as  fol- 
tows: 

*The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  the  plaintiff, 
by  his  own  negligence,  suffered  or  permitted 
stagnant  water  to  remain  in  upon  his  own 
premises,  which  did  contribute  in  any  degree 
to  cause  the  sickness  of  which  he  claims  to 
hare  suffered,  then  they  must  find  for  the  de- 
fendant 

The  jury  were  also  instructed  that  if  the 
d^endant  company  had  used  reasonable  and 
prudent  means  to  keep  the  canal  bed  drained, 
and  to  prevent  the  accumulation  of  stagnant 
water  therein,  they  should  find  for  tiie  de- 
fendant»  even  though  they  may  believe  that 
by  the  exercise  of  greater  care  and  skill  bet- 
ter and  more  effldent  methods  might  have 


been  employed  to  accomplish  sach  purposes. 
So  that  we  have,  as  it  appears  to  us,  in 
Instruction  Ko.  8,  as  modified,  an  instruction 
not  only  inconsistent  with  other  instructions, 
but  directly  contradictory  of  instruction  No. 
5»  thus  constituting  an  error  which  may  not 
be  cured  by  other  Instructions  given,  as  it 
cannot  be  said  in  such  a  case  whether  the 
Jury  were  controlled  by  the  one  or  the  other. 
N.  &  W.  Ry.  Co.  V.  Mann,  99  Va.  187,  87  S. 
B.  849;  Winchester  v.  Carroll.  99  Va.  745, 
40  S.  B.  37;  Va.  &  N.  O.  Wheel  Co.  v.  Chalk- 
ley,  98  Va.  02,  84  S.  B.  076;  Richmond  Pas. 
&  Power  Co.  v.  Steger,  101  Va.  819,  43  S.  B. 
612,  and  authorities  there  cited. 

Instruction  No.  8,  as  asked,  was  a  plain 
statement  of  the  law  applicable  to  one  aspect 
of  the  compainy's  evidence  not  covered  by 
other  instructions,  and  the  modification  or 
addendum  thereto  Is  a  misapplication  to  the 
case  of  the  doctrine  of  concurrent  negligence, 
viz.:  Where  concurrent  negligence  of  two 
persons  injures  a  third  person,  the  person 
injured  can  recover  of  either  or  both;  or,  if 
the  concurrent  cr  successive  negligence  of 
two  persons  combined  results  in  an  injury 
to  a  third  person,  he  may  recover  damages 
of  either  or  both,  and  neither  can  interpose 
the  defense  that  the  prior  or  concurrent  neg- 
ligence of  the  other  contributed  to  the  In- 
Jury.  As  illustrative  of  the  application  of 
this  doctrine  to  the  case  at  bar,  counsel  for 
the  plalntijor  say  that  '*lf  two  parties,  acting 
entirely  separately  and  Independently,  each 
create  a  separate  pond  of  stagnant  water, 
both  of  which  concur  in  causing  sickness 
to  a  third  party,  then  either  separately  or 
both  Jointly  are  liable  for  the  injury  sus- 
tained, and  in  an  action  against  one  alone  he 
could  not  plead  In  defense  the  ccmcurr^t  act 
of  the  other." 

l!'hd  doctrine  invoked  is  undoubtedly  well 
established,  and  the  deduction  drawn  there- 
fh>m  is»  in  the  abstract,  sound,  but  neither  is 
applicable  to  this  case. 

The  case  here  falls  under  that  class  sanc^ 
tionlng  the  rule,  as  stated  by  all  text-writ- 
ers, that  where  damages  are  claimed  for  in- 
juries which  may  have  resulted  from  one  of 
two  causes,  for  one  of  which  the  defendant 
is  responsible,  and  for  the  other  of  which  he 
is  not  responsible,  the  plaintiff  must  fail  if 
his  evidence  does  not  show  that  the  damages 
are  produced  by  the  former  cause.  And  he 
must  also  fail  if  it  is  Just  as  probable  that 
the  damages  were  caused  by  the  one  as  by 
the  other,  since  the  plaintiff  is  bound  to 
make  out  his  case  by  a  preponderance  of 
the  evidence.  N.  ft  W.  Ry.  Ca  v.  Poole's 
Adm'r,  100  Va.  148,  40  a  B.  627,  and  author- 
ities there  cited.  A  fortiori  he  must  fail  if 
the  damages  resulted  wholly  from  his  own 
negligence;  and  if  from  his  negligence,  of  a 
greater  or  lesser  degree,  concurring  with 
that  of  the  defendant,  the  law  will  not  rec- 
ognize a  gradation  of  the  fault  and  he  still 
must  falL 
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Goncedfaig  the  negligence  of  the  defend-  r 
ant  company  In  not  keeping  the  old  canal  I 
bed  properly  drained,  thereby  causing  con- 
ditions from  which  malaria  might  be  con- 
tracted, there  was,  as  we  have  seen,  evi- 
dence tending  to  show  that  the  conditions  on 
plaintiff's  own  premises  were  such  that  the 
sickness  of  which  he  complains  may  as  well 
have  been  caused  thereby  as  by  the  condi- 
tions in  or  along  the  old  canal  bed;  yet  in- 
struction No.  3,  as  given,  authorized  the 
jury  to  find  for  the  plaintiff  even  though 
they  believed  that  such  was  the  condition 
of  plaintiff's  premises,  thus  directing  them 
to  balance  the  negligence  of  the  parties  and 
to  determine  which  was  the  more  at  fault, 
leaving  them  to  "conjecture,  guess,  or  ran- 
dom judgment  upon  mere  supposition.'' 

**The  court  will  not  undertake  to  balance 
the  negligence  of  the  respective  parties  for 
the  purpose  of  determining  which  was  most 
In  fault  The  law  recognizes  no  gradation 
of  fault  in  such  cases."  Richmond  Traction 
Co.  V.  Martin's  Adm'r,  102  Va.  209,  45  S.  E. 
880. 

It  is  not  sufficient  that  the  plaintiff  show 
that  the  malaria  causing  himself  and  family 
sickness  may  as  well  have  been  caused  by 
the  condition  of  the  old  canal  bed  as  by  the 
conditions  existing  upon  his  own  premises.  If 
the  evidence,  as  the  jury  might  have  con- 
cluded, showed  that  it  is  just  as  probable 
that  the  damages  were  caused  by  the  condi- 
tion of  his  own  premises,  the  plaintiff  could 
not  recover,  since  by  a  preponderance  of  the 
evidence  showing  that  the  defendant  com- 
pany's negligence  caused  the  injury  he  must 
alone  recover,  and  not  by  conjecture  or  in- 
ference on  the  part  of  the  jury  as  to  wheth- 
er the  malaria  causing  the  same  arose  from 
the  canal  or  from  the  premises  of  the  plain- 
tiff. 

"An  Inference  cannot  be  drawn  from  a 
presumption,  but  must  be  founded  upon 
some  fact  legally  established." 

"Every  party  to  an  action  at  law  has  a 
right  to  insist  upon  a  verdict  or  finding 
based  upon  the  law  and  the  evidence  in  the 
case,  and  not,  in  the  absence  of  evidence, 
upon  mere  inference  and  conjecture,  when 
liability  depends  on  carelessness  or  fault" 
So.  Ry.  Go.  V.  Hall's  Adm'r,  102  Va.  135,  45 
S.  B.  867. 

It  follows  from  what  has  been  said  that 
instruction  No.  8,  as  asked  by  the  defendant 
company,  correctly  stated  the  law,  and 
should  have  been  given  without  the  modifi- 
cation or  addendum  thereto;  and,  having 
reached  this  conclusion,  it  is  unnecessary  to 
consider  the  other  assignment  of  error  as  to 
the  sufficiency  of  the  evidence  to  sustain  the 
verdict 

The  judgment  of  the  circuit  court  will 
therefore  be  reversed,  the  verdict  of  the  Jury 
set  aside,  and  the  cause  remanded  for  a  new 
trial  to  be  had  in  accordance  with  this  opin- 
ion. 


(IDA  Va.  170) 
BBACH  et  aL  r.  BBLLWOOD  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.    June 
15,  1905.) 

1.  ESCBOW— SUBBBNDEB  OF  DEED  AUD  AaB££- 

MKNT— BQUriT  JUBISDICTION. 

Where  complainant  took  an  absolute  con- 
veyance of  land,  and  went  into  possession  there- 
of, with  the  intention  of  retaining  title  unless 
the  title  was  acquired  by  a  certain  electric  rail- 
way  or  land  company  in  which  be  was  interest- 
ed, and,  to  effectuate  that  intention,  conveyed 
the  land  to  a  third  person  In  escrow,  with  the 
understanding  that,  in  case  the  electric  rail- 
way project  fell  through,  the  title  to  land  should 
not  pass,  and  the  escrow  agreement  was,  by  mu- 
tual mistake  of  the  parties,  so  drawn  as  to 
omit  the  understanding,  and,  on  the  falling 
through  of  the  electric  railway  project,  the  de- 
positary refused  to  deliver  the  deed  to  the  gran- 
tor, equity  had  jurisdiction  to  compel  the  de- 
livery thereof  and  the  surrender  of  the  escrow 
paper. 

[Sd.  Note. — ^For  cases  in  point,  see  vol.  16^ 
Gent  Dig.  Deeds,  |  161;  voL  19,  Cent  Dig. 
Equity,  H  14-19.] 

2.  MuTUAi.  Mistake— Pabol  Evidence. 

Where  the  omission  of  material  provisions 
from  an  instrument  is  alleged  to  be  due  to  the 
mutual  mistake  of  the  parties,  parol  evidence 
is  admissible  to  show  the  real  intention  of  the 
parties,  even  though  it  varies  the  terms  of  the 
instrument. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  |  1993.] 

Appeal  from  Law  and  Equity  Court  of 
City  of  Richmond, 

Suit  by  James  Bellwood  against  Ferdinand 
Beach,  John  0.  Short,  William  Lk  Boyall,  and 
others,  to  compel  the  delivery  of  a  deed  de- 
posited by  the  complainant  in  escrow  with 
Royall.  From  a  decree  In  favor  of  complain- 
ant, defendants  Beach  and  Short  appeal.  Af- 
firmed. 

Jo.  Lane  Stem  and  James  Parker,  for  ap- 
pellants.   Wm.  L.  Boyall,  for  appellees. 

CARDWELL,  J.  The  facts  out  of  which 
this  controversy  arises  are  as  follows:  Ap- 
pellee (complainant  In  the  court  below)  James 
Bellwood  was  in  the  early  part  of  1898  the 
owner  and  occupant  of  a  large  farm  situated 
in  Chesterfield  county,  immediately  on  the 
Petersburg  turnpike,  about  seven  or  eight 
miles  from  the  dty  of  Manchester;  and  be- 
tween appellee's  farm  and  the  city  of  Man- 
chester there  is  a  tract  of  435  acres,  then 
owned  hy  one  George  A.  Madill,  of  St  Louis, 
Mo.,  which  latter  tract  will  be  spoken  oi 
here,  as  in  the  record,  as  the  Madill  tract 
The  Madill  tract  fronts  about  one  mile  upon 
the  turnpike,  extending  back  to  James  river, 
and  includes  the  famous  and  historical  spot 
called  "Drewry's  Bluff."  For  some  years 
Bellwood  had  desired  to  become  the  owner 
of  the  Madill  tract  as  one  that  would  make 
a  most  valuable  addition  to  his  own  farm, 
by  giving  it  especial  advantages,  independ- 
ent of  its  mere  intrinsic  value,  and  according- 
ly he  had  negotiation^  with  Madill  in  refer- 
ence to  its  purchase;  and,  in  consideration 
of  his  agreeing  to  exercise  a  supervision  over 
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ft  MadUl  agreed  that  he  could  hare  a  prefer- 
ence over  all  others  In  purchasing  It  in  case 
be  (Madill)  resolyed  to  sell  it. 

In  the  spring  of  1898,  Ck>rbin  Warwick,  of 
the  city  of  Richmond,  conceived  a  scheme 
for  building  an  electric  railroad  along  said 
turnpike  from  Manchester  to  Petersburg,  and 
laid  his  plans  before  William  L.  Royall,  of 
the  same  city,  who  joined  with  him  in  the 
undertaking;  and  these  two  took  into  confer- 
ence one  John  G.  Short,  of  the  dty  of  New 
Tork,  who  represented  to  them  that  he  was 
a  broker  of  that  city,  and  connected  closely 
with  strong  financial  people,  amongst  whom 
he  could  easily  raise  the  necessary  money 
lor  the  enterprise  if  a  Charter  of  incorpora- 
tion was  secured.  Thereupon  an  agreement 
was  entered  into  between  Warwick,  Royall, 
and  Short  that  Warwick  and  Royall  should 
secure  a  charter  for  the  enterprise,  and  Short 
was  then  to  secure  the  necessary  money; 
and  whatever  was  realized  as  profits  from 
the  enterprise  was  to  be  divided  into  halves, 
of  which  Short  was  to  have  one  half,  and 
Warwick  and  Royall  were  to  have  the  other 
half,  to  be  divided  equally  between  them. 
Warwick  and  Royall  obtained  the  charter 
from  the  Legislature,  incorporating  the  Rich- 
mond &  Petersburg  Electric  Railway  Com- 
pany. Warwick's  plan  for  the  electric  rail- 
road contemplated  the  acquisition  of  the 
Madill  tract,  and  the  conversion  of  Drewry's 
Bluff  into  an  ornamental  pleasure  ground,  to 
which  the  electric  road  would  carry  hundreds 
of  thousands  of  visitors  each  year.  Warwick 
considered  this  park  the  most  attractive  feat- 
ure of  the  scheme,  and  the  one  that  would 
most  surely  make  the  enterprise  a  paying 
one  from  the  beginning,  and  in  this  view 
both  Royal!  and  Short  concurred;  the  latter 
considering  it  the  pivot  upon  which  the  whole 
enterprise  was  to  turn.  In  connection  with 
that  view.  Short,  in  a  letter  to  Bellwood  of 
April  3,  1899,  referring  to  proceedings  by  the 
Richmond,  Petersburg  &  Carolina  Railroad 
Company  to  condemn  a  right  of  way  through 
the  Madill  tract,  says:  **I  am  glad  you  noti- 
fied the  man  who  accompanied  the  sheriff, 
that  he  had  better  notify  his  railroad  com- 
pany that  the  Madill  land  had  been  purchase 
ed  for  a  public  park,  and  that  it  was  the  cor- 
ner stone  of  the  whole  enterprise,  and  the 
carrying  out  of  the  plans  would  cost  several 
hundred  thousand  dollars."  Bellwood  was 
of  opinion  that  an  electric  road  upon  the 
pike  from  Manchester  to  Petersburg  would 
be  a  paying  one,  and  of  the  greatest  value 
and  importance  to  those  who  resided  upon 
its  line,  and  that  it  would  be  of  the  very 
greatest  value  and  Importance  to  himself; 
and  he  was  willing  to  contribute  of  his  time, 
labor,  and  money  to  secure  its  construction. 

Warwick  solicited  Bellwood  to  obtain  from 
Madill,  for  him  (Warwick),  an  option  to  pur- 
chase the  Madill  tract,  which  Bellwood  ap- 
plied to  Madill  for,  but  he  (Madill)  refused 
to  give  Warwick  the  option.  Thus  matters 
stood  until  February,  1899,  when  Short  came 


to  Richmond,  and  he  and  Warwick  went  to- 
gether to  visit  Bellwood  and  the  Madill  tract; 
and,  as  there  had  been  so  much  talk  about 
the  acquisition  of  the  Madill  tract,  Bellwood 
concluded  the  time  had  arrived  when  he 
must  buy  it;  and  he  had  a  few  days  be- 
fore this  written  to  Madill  concerning  its 
purchase,  and  had  received  from  him  an  of- 
fer to  sell  him  the  land  for  $5,000;  $1,000 
to  be  paid  in  cash;  the  rest  in  three  annual 
notes,  secured  by  deed  of  trust  on  the  land; 
the  purchase  to  be  closed  by  February  20th. 
Bellwood  showed  this  offer,  which  was  in 
a  letter  from  Madill,  to  Short  and  Warwick 
when  they  were  on  the  visit  to  him  Just  men- 
tioned; and  he  told  Short  that.  If  he  was 
going  to  build  the  electric  road,  he  would  let 
him  have  the  land,  to  be  converted  into  a 
park  in  connection  with  the  road,  and  also 
told  him  he  had  long  wanted  the  land  as  an 
addition  to  his  farm,  and  would  not  allow 
it  to  go  for  anything  or  to  anybody  except 
the  electric  road.  This  was  understood  by 
Short  at  the  time,  and  he  agreed  that  the 
land  should  be  taken  as  a  part  of  the  electric 
road  scheme;  saying  that  he  would  com- 
mence to  build  the  road  within  30  days,  and 
have  it  completed  in  90  days,  and  that  he 
would  spend  $60,000  on  the  park,  etc.  It  was 
then  further  agreed  that  Short  would  put 
up  the  $1,000  cash  payment;  that  Bellwood 
would  buy  the  Madill  land  in  his  own  name, 
giving  his  three  notes  for  the  deferred  pay- 
ments, and  deed  of  trust  on  the  land  to  se- 
cure them ;  and  on  this  understanding  Madill 
was  notided  by  Bellwood  that  his  offer  was 
accepted,  and  was  asked  to  send  a  deed  to 
the  property  to  a  bank  or  trust  company  in 
Richmond,  in  order  that  the  purchase  might 
be  closed.  Short  got  the  $1,000  from  his 
son-in-law  Ferdinand  Beach,  and,  in  the  in 
terval  between  closing  the  contract  and  set- 
tling for  the  land,  there  was  some  discussion 
about  how  the  title  of  the  land  was  to  stand; 
there  being  some  disagreement  between 
Short,  Warwick,  and  Royall  upon  this  point 
Short  and  Warwick  wanted  a  separate  land 
company  to  hold  the  land,  so  that  it  would 
not  be  covered  by  the  railroad  mortgage, 
while  Royall  wanted  the  land  conveyed  di- 
rectly to  the  railroad  company,  so  as  to  make 
that  enterprise  as  strong  as  possible.  It  was 
finally  agreed  that  there  should  be  a  land 
company  to  hold  the  land,  and  in  the  mean- 
time Short  wanted  the  title  conveyed  to  his 
son-in-law  Beach;  but  Bellwood  raised  the 
point  that,  if  this  was  done  Beach  might 
cut  and  remove  the  timber,  the  railroad 
scheme  might  fall  through,  and  be  be  left 
to  pay  for  and  take  the  land  with  the  timber 
gone.  To  meet  this  suggestion,  it  was  pro- 
posed by  Royall  that  the  land  be  conveyed 
to  Beach  by  a  deed  held  in  escrow  till  Bell- 
wood's  notes  were  paid,  which  proposition 
was  satisfactory  to  Short,  except  that  he 
wanted  to  form  the  land  company  at  once, 
and  get  possession  of  the  land;  and,  to  ac- 
complish this,   it   was  agreed  a   provision 
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should  be  inserted  ta  the  escrow  that  If  the 
land  company  was  formed,  and  Issued  Its 
bonds,  not  to  exceed  $100,000,  on  depositing 
$8,000  of  these  bonds  as  collateral  secority 
to  Bellwood  the  deed  might  be  delivered  to 
Beach,  and  with  this  understanding  Bell- 
wood  was  satisfied;  he  also  understanding, 
as  did  the  other  parties  to  these  negotiations, 
that  the  proposed  land  company  and  the  elec^ 
trie  railroad  were  to  be  under  the  same  man- 
agement and  control.  This  understanding 
being  reached — Warwick  being  in  possession 
of  Beach's  certified  check  for  $1,00<>— War- 
wick and  Bellwood  and  wife  met  at  Royall's 
office  to  complete  the  transaction.  Bellwood, 
haying  entire  confidence  in  Royall,  left  to 
him  the  preparation  of  all  papers  necessary 
to  carry  out  the  agreement  between  the  par- 
ties. Uadlirs  deed  couTeying  the  property 
to  Bellwood  had  been  deposited  with  the 
State  Bank,  together  with  the  deed  of  trust 
that  Madill  wanted,  securing  the  deferred 
payments;  and  Boyall  prepared  a  deed  con- 
yeylng  the  Madill  tract  in  fee  simple  to 
Beach,  and  also  prepared  an  escrow  paper, 
addressed  to  the  State  Bank,  which  was  ex- 
pected to  hold  the  deed;  directing  it  to  de- 
liver the  deed  to  Beach  when  he  paid  Bell- 
wood's  notes.  The  bank  refused  to  hold  the 
deed  In  escrow,  and,  by  agreement  between 
the  parties  present,  it  was  left  in  the  pos- 
session of  Boyall. 

The  escrow  paper  referred  to  is  as  fol- 
lows: 

'To  William  Im  Royall.  Bsq.:  We  here- 
with deposit  with  you  a  deed  conveying  the 
Drewry's  BlufF  tract  of  land  on  James  rlvor 
in  Chesterfield  county,  Virginia,  to  Ferdi- 
nand Beach,  of  New  York,  to  be  held  by  you 
until  the  notes  of  James  Bellwood  for  $4,000, 
payable  to  George  A.  Madill  and  given  for 
the  deferred  payments  on  said  land,  are  paid 
by  the  said  Ferdinand  Beach.  But  if  John 
O.  Short,  of  New  York,  and  his  associates, 
shall  organize  the  Drewry's  Bluff  Land  Com- 
pany, as  proposed  by  them,  and  shall  create 
a  first  mortgage  subject  to  present  deed 
of  trust,  on  said  Drewry's  Bluff  tract  of 
land,  to  secure  the  payment  of  not  more 
than  $100,000  of  bonds,  then  if  they  deposit 
with  you  $8»000  of  said  first  mortgage  bonds 
as  collateral  security  to  me  that  said  Beach 
will  pay  or  cause  to  be  paid  said  notes,  you 
will  be  at  liberty  to  deliver  said  deed  to  said 
Beach,  and  the  said  Short  and  associates 
will  be  at  liberty  to  withdraw  $2,000  of  said 
bonds  whenever  they  pay  $1,000  of  said 
notes.  James  Bellwood.  Helen  B.  Bell- 
wood.    April  14th,  1809." 

Royall  had  been  one  of  the  interested  par- 
ties in  the  transaction.  He  had  been  a  par- 
ty to  all  the  negotiations,  and  knew  them 
in  all  their  details.  He  knew  that  Bell- 
wood!s  position  was  that  Short,  Warwick, 
and  Royall  might  have  the  land  if  they  built 
the  road,  but  that  he  allowed  them  to  have 
it  only  upon  the  condition  that  the  road  was 
built,  and  reserved  the  land  to  himself  un- 


less the  whole  scheme— road  and  parfe  to- 
gethei^T-was  put  into  force  and  effect  in 
conjunction,  and  as  one  enteii>rise^  and  tliat 
it  was  never  contemplated  by  B^wood  that 
Short,  Warwick,  and  Royall,  or  anyone  else, 
should  have  the  land  as  a  real  estate  specu- 
lation, or  for  any  purpose  other  than  for  a 
park  in  conjunction  with  the  electric  road 
they  had  agreed  to  build.  Bellwood  tiaving 
given  Royall  no  specific  instructions,  except 
that  his  rights,  as  he  knew  Royall  under- 
stood them,  were  to  be  protected,  signed  all 
the  papers  that  Royall  told  him  to  sign,  in- 
cluding the  escrow  paper:  and  Royall,  In- 
stead of  setting  out  the  whole  understand- 
ing as  he  knew  it  to  exist,  drew  the  papers 
in  the  form  in  which  they  now  stand. 

Upon  the  deed  from  Bellwood  to  Beach 
and  the  escrow  paper  being  d^>osited  with 
Royall,  things  drifted  along,  Short  keeping 
up  his  promises  that  he  would  soon  hare 
the  money;  but  finally  it  became  plain  that 
he  had  no  money,  and  had  access  to  none, 
with  which  to  build  the  road.  In  the  mean- 
time Bellwood's  first  note  for  the  deferred 
payments  for  the  Madill  tract,  due  in  March, 
1900,  was  about  maturing;  and  he  wrote 
Short,  and  asked  him  what  was  to  be  done. 
Short  replied  that  he  was  unable  to  pay  the 
note,  and  said  to  Bellwood,  "If  yon  will  pay 
it,  I  will  give  you  a  $1,000  bond  of  the  dec- 
trie  road."  Whether  Bellwood  paid  any  at- 
tention to  this  offer,  or  not,  does  not  appear; 
but,  being  bound  for  the  note,  he  paid  it  at 
maturity.  Some  time  thereafter  all  hope  of 
the  electric  road  being  built  through  the 
efforts  of  Short,  Warwick,  and  Royall  van- 
ished; and  they  sold  out  all  of  their  interest 
in  the  enterprise  to  one  Haner,  representing 
some  Ohio  capitalists,  in  December,  1900, 
when  the  charter  had  only  about  three 
months  to  run.  Royall  and  Warwick  con- 
cede that  Haner  &  Oo.  got  all  their  rights 
in  the  Madill  land,  but  Short  claims  that  he 
only  sold  his  rights  in  the  road,  and  reserv- 
ed his  rights  in  the  land. 

This  state  of  things  having  come  about, 
Bellwood  demanded  that  Royall  return  to 
him  the  escrow  paper  and  the  deed  to  Beach 
for  the  Madill  tract,  so  as  to  make  his  title 
to  the  land  complete,  but  Short  objected; 
and  Royall  declined  to  deliver  the  papers  to 
Bellwood,  and  told  him  that  he  must  wait 
until  the  charter  expired.  Thereupon  Bell- 
wood filed  his  bill  in  this  cause  to  compel 
Royall  to  surrender  the  escrow  paper  and 
deed  to  him,  in  order  to  quiet  the  title  in 
him  to  the  Madill  tract. 

The  bill,  after  setting  out  at  length  and  in 
detail  the  facts  and '  circumstances  herein- 
before stated,  proceeds  as  follows:  '*Bnt  your 
orator  wishes  to  make  this  point  clear:  That 
be  did  not  direct  Royall  to  draw  up  the  in- 
structions [escrow  paper]  as  they  appear 
He  knew  that  Royall  was  cognizant  of  all  of 
the  facts  in  the  case  and  approved  of  the  ar- 
rangement He  had  entire  confidence  in  the 
integrity  of  Boyall,  and  he  instructed  him 
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genenUy  to  i^rtpun  the  {MipeiB  in  such  fonn 
as  to  protect  Mm.;  and  tbat  was  the  whole 
of  the  instructlone  giyen.  If  Royall  bad  car- 
ried oat  your  orator'B  instructlonB  literally, 
he  would  have  written  a  paper  which  recited 
all  the  facts  as  they  have  been  detailed  here. 
But  believing,  as  your  orator  did,  that  Short 
bad  secored  the  money  for  the  enterprise,  he 
wrote  only  so  much  of  yonr  orator's  instruc- 
tions as  he  thought  necessary  for  your  ora- 
tor's protection  as  the  matter  then  stood. 

"Tour  orator  wishes  now  to  charge  distinct- 
ly and  categorically  that  there  was  a  perfect 
understanding  between  Short,  Boyall,  War- 
wick, and  your  orator  that  In  thus  acquiring 
tbls  Madlll  tract  it  was  acquired  for  the  pur- 
pose of  being  an  integral  part  of  the  proposed 
electric  road,  and  that  Royall,  Short,  and 
Warwick  perfectly  understood  that  your  ora- 
tor took  the  part  he  did  in  the  transaction  to 
make  said  tract  an  integral  part  of  said  road* 
and  that  he  would  neyer  have  permitted  that 
titct  to  have  passed  away  from  himself,  ex- 
cept to  be  an  integral  part  of  said  road. 
Short,  Warwick,  and  Royall  all  understood 
this  perfectly,  and  all  assented  and  agreed  to 
it  To  make  this  clear.  Dr.  Ferdinand  Beach 
wrote  Short  a  letter,  of  which  a  copy  is  filed 
as  a  part  of  this  bill,  marked  as  Elzhibit  No. 
3,  and  Short  deposited  that  letter  with  Roy- 
all, who  holds  it  now.  In  a  proceeding  to 
condemn  a  right  of  way  through  this  Madill 
tract.  Short  appeared  as  a  witness,  and  testi- 
fied tbat  the  tract  was  to  be  an  integral  and 
most  important  part  of  the  road. 

"It  is  true  that  while  Short,  Royall,  and 
Warwick  were  the  equitable  owners  of  the 
proposed  road,  they  sometimes  contemplated 
haying  a  separate  land  company  to  own  the 
parte,  and  sometimes  contemplated  that  it 
should  be  owned  by  the  Old  Dominion  Cour 
slructlbn  Company,  and  sometimes  contem- 
plated that  the  railroad  company  should  own 
it  directly,  and  your  orator  knew  of  these 
changes  In  their  purposes.  But  he  also  knew 
that  Boyall,  Short,  and  Warwick  would  be 
the  owners  of  whicheyer  company  held  the 
pork  and  the  said  railroad  company  also,  and 
he  was  indifferent  to  the  form  in  which  they 
held  the  park,  so  long  as  both  road  and  park 
were  owned  by  the  same  parties.  In  point 
of  fftct,  the  last  resolution  upon  the  subject 
reached  by  Short,  Royall,  and  Warwick  was 
eome  to  in  the  summer  of  1889,  and  th^  then 
determined  that  the  park  should  belong  to 
the  railroad  company  directly,  and  this  res- 
olntion  has  neyer  yet  been  altered  by  them; 
snd  it  would  be  a  serious  and  irreparable  in- 
jury to  your  orator,  in  yiolation  of  your  ora- 
tor's rights,  if  he  lost  this  tract  of  land  by 
Its  going  to  any  one  but  an  electric  railroad 
soch  as  he  has  taken  part  in  securing.*' 

In  the  letter  filed  as  Bxhlbit  No.  3  with  the 
bill,  written  by  Ferdinand  Beach,  addressed 
to  Short,  the  writer  says:  "I  am  in  receipt 
of  your  letter  of  the  24th  instant  adyising 
me  that  by  the  terms  of  the  contract  you 
bare  recently  signed  for  the  construction  and 


equipment  of  tlie  BldinMniA  A  Petersburg 
Electric  Railway,  it  is  proyided  that  the  tract 
of  four  hundred  and  thlrty-flye  (485)  acres  of 
land  at  Drewry's  Bluff,  which  was  pur- 
chased by  Mr.  James  Bellwood  in  the  inter- 
est of  the  railway  company,  but  was  con- 
yeyed  to  him,  and  by  him  to  me  In  the  same 
interest,  and  which  conyeyance  was  taken  by 
me  in  trust,  to  be  conyeyed  in  due  time  to  a 
land  company  to  be  organized  for  the  crea- 
tion and  improyement  of  a  park  at  Drewry's 
Bluff,  on  the  line  of  the  Richmond  &  Peters- 
burg Railway,  is  to  be  conyeyed  in  due  time 
to  the  said  railway  company.  The  deed  of 
conyeyance  from  Mr.  Bellwood  to  me  is  now 
held  fa  escrow  l^  Mr.  W.  L.  Royall  of  Rich- 
mond, for  ddiyery  to  me  on  my  order,  in  ac- 
cordance with  the  terms  upon  which  it  is 
held  in  escrow. 

'^I  therefore  hereby  make  this  declaration: 
The  said  land  was  purchased  in  the  interest 
of  the  Richmond  &  Petersburg  Electric  Rail- 
way Oompany,  and  that  Mr.  W.  L.  Royall, 
holding  Mr.  Bellwood's  deed  to  me,  holds 
the  same  in  the  interest  and  for  the  benefit 
of  said  railway  company,  and  that  in  due 
time  the  title  of  said  land  Is  to  be  conyeyed 
to  the  railway  company,  either  by  the  sur- 
render to  Mr.  Bellwood  of  the  deed  I  now 
hold,  and  the  making  of  a  deed  by  Mr.  Bell- 
wood direct  to  the  railway  company,  or  as 
an  alteraatiye  the  Bellwood  deed  to  me  is 
to  be  recorded  and  a  deed  is  to  be  made  di- 
rectly from  me  to  the  railway  company,  as 
you  as  president  of  the^  Old  Dominion  Con- 
struction Oompany,  may  deem  best  and  di- 
rect" 

The  bill  makes  the  further  ayerment  that 
''your  orator  is  informed  that  the  said  John 
0.  Short,  after  haying  been  nothing  but  a 
burden  upon  and  embarrassment  to  this  en- 
terprise from  the  beginning,  claims  now  that 
the  said  Madill  tract  must  pass  under  his 
control.  Your  orator  recently  demanded  of 
the  said  Royall  that  he  surrender  to  him  the 
said  deed  held  by  him  in  escrow,  but  the 
said  Royall  refused  to  do  so  unless  author- 
ized thereto  by  said  Beach  and  said  Short 
Your  orator  thereupon  yisited  New  York, 
saw  J.  O.  Short  and  tendered  to  him  as 
agent  for  Dr.  Beach  the  (1,000  adyanced  by 
him,  with  interest  to  the  time  of  its  tender, 
but  the  said  Short  as  Beach's  agent  refused 
to  recelye  the  same,  and  set  up  a  claim  to 
the  said  property  for  himself  and  associates. 
•  •  *  •         •  * 

'There  was  no  written  agreement  between 
your  orator  and  Ferdinand  Beach,  or  be- 
tween your  orator  and  Short,  and  any  one 
else,  nor  any  memorandum  or  note  in  writ- 
ing signed  by  your  orator  or  his  agent 
whereby  your  orator  agreed  to  sell  this  proi>- 
erty  to  Beach  or  Short  or  to  the  said  elec- 
tric railway  company,  or  to  any  one  else. 

"So  that  your  orator  claims  that  he  has 
neyer  made  any  contract  with  any  person 
or  corporation  whereby  he  has  bound  him- 
self to  part  with  this  tract,  and  that  the  said 
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Short  vainly  aaserts  that  your  orator  Is  un- 
der any  obligation  of  any  sort  in  respect  to 
the  same,  and  that  your  orator's  sole  obli- 
gation is  the  equitable  one  to  return  to  Dr. 
Ferdinand  Beach  his  $1,000,  with  Interest, 
and  this  he  is  ready  to  do;  and  he  prays  the 
court  that  he  may  be  allowed  to  bring  the 
same  into  court,  and  deposit  It  subject  to 
the  said  Beach's  order,  as  the  court  may  al- 
low him  to  have  it    •    •    •" 

Making  Short,  Warwick,  Royall,  Beach, 
and  others  deemed  necessary  parties  to  this 
suit,  defendants  thereto,  the  bill  concludes: 
"Your  orator  shows  that  all  of  these  facts 
and  circumstances  constitute  a  cloud  upon 
bis  title  to  the  said  Madlll  tract  of  land,  and 
he  therefore  prays  that  •  •  •  your  hon- 
or will  decree  that  none  of  them  [the  de- 
fendants] have  any  such  or  any  other  claim 
upon  the  said  tract  of  land;  and  that  said 
decree  shall  bar  each  and  every  one  of  them 
forever  from  setting  up  a  claim  of  any  sort 
in,  to,  or  upon  said  tract  of  land;  that  your 
orator  may  be  permitted  to  deposit  $1,000 
and  interest  in  this  honorable  court  for  the 
said  Dr.  Ferdinand  Beach;  and  that  there- 
fore the  said  William  L.  Royall  may  be 
required  to  surrender  to  your  orator  the  deed 
and  declaration  held  by  him  as  aforesaid  in 
escrow,"  etc. 

To  this  bill  Short  and  Beach  filed  a  Joint 
and  several  demurrer  and  answer,  and  other 
parties  named  defendants,  including  the 
Richmond  &  Petersburg  Electric  Railway 
Company,  filed  answers  also;  but  it  is  not 
necessary  for  us  to  refer  further  to  the  an- 
swers, other  than  that  of  Short  and  Beach, 
they  being  the  only  parties  appealing  upon 
the  decree  of  the  lower  court 

The  answer  of  Short  and  Beach  admits 
the  correctness  of  many  of  the  statements 
made  In  the  bill,  and,  with  a  general  denial 
of  all  other  allegations  of  the  bill  not  ad- 
mitted to  be  true,  they  make  an  elaborate 
and  detailed  statement  of  the  facts  and  cir- 
cumstances out  of  which  this  controversy 
arises.  Among  the  statements  contained  In 
their  answCT  is  the  following  with  reference 
to  the  purchase  of  the  Madlll  tract  of  land: 
'*Said  Madlll  to  make  a  deed  in  fee  simple 
to  the  complainant  for  the  consideration  of 
$5,000,  payable  $1,000  in  cash,  for  the  bal- 
ance of  said  purchase  price  complainant  to 
give  his  three  notes,  for  $1,333.33%  each, 
payable  to  said  Madlll  one,  two,  and  three 
years  from  date,  with  interest  at  six  per 
cent,  per  annum,  and  execute  a  deed  of  trust 
upon  said  Madlll  tract  to  secure  the  pay- 
ment of  said  notes;  said  respondent  Ferdi- 
nand Beach  to  make  the  cash  payment  of 
one  thousand  dollars  and  agree  to  pay  said 
notes,  and  complainant  and  wife  to  make  a 
deed  in  fee  simple  of  said  Madlll  tract  to 
said  Beach,  and  deliver  the  same  to  the 
State  Bank  of  Yirginia,  at  Richmond,  to  be 
held  by  it  until  said  Beach  should  pay  said 
notes  according  to  the  terms  of  said  deed  of 
trust,  and,  when  said  notes  were  so  pald«  I 


said  bank  was  to  deliyer  said  deed  to  said 
Beach." 

With  reference  to  the  letter  (Exhibit 
No.  3  with  the  bill)  written  July  25,  1899, 
the  answer  says  It  was  written  long  sub- 
sequent to  the  purchase  of  the  Madlll  tract 
and  to  the  execution  of  said  deed,  deed  of 
trust,  and  said  notes,  and  when  the  control 
of  both  the  railway  company  and  the  con- 
struction company  was  exclusively  in  Short, 
Warwick,  and  Royall,  and  when  It  was  not 
contemplated  that  such  control  would  pass 
to  outside  parties.  ''And  respondents  fur- 
ther emphatically  allege  that  said  letter  was 
written  for  the  purpose  of  being  used  be- 
fore the  commissioners  appointed  in  the  pro- 
ceedings Instituted  by  said  Richmond,  Pe- 
tersburg &  Carolina  Railway  to  condemn  the 
right  of  way  through  the  Madlll  tract,  and 
for  no  other  purpose  whatever;  and  that, 
having  served  its  purpose,  and  the  condi- 
tions under  which  it  T^as  written  having  en- 
tirely changed,  it  has  no  bearing  upon,  and 
is  not  applicable  to,  the  present  condition  of 
things." 

In  other  words,  these  respondents  admit 
in  that  letter  all  that  the  complainant.  Bell- 
wood,  claims  with  reference  to  what  was 
the  real  contract  between  them  as  to  the 
Madlll  tract,  but  now  say  this  was  done  for 
the  purpose  of  misleading  the  commission- 
ers appointed  to  assess  damages  to  the  prop- 
erty by  building  the  line  of  the  Richmond, 
Petersburg  &  Carolina  Railway  through  the 
Madlll  tract,  and  should  not  be  regarded  as 
any  admission  from  these  respondents  of 
the  correctness  of  the  complainant's  posi- 
tion with  reference  to  the  Madlll  tract  in  a 
controversy  In  which  they  are  claiming,  or 
at  least  Beach  claims  an  exclusive  right  to 
the  MadiU  tract  In  the  face  of  what  was 
the  real  agreement  between  these  respond- 
ents and  Bellwood.  Short,  in  his  Joint  answer 
with  Beach,  notwithstanding  the  assertions 
theretofore  made  of  his  rights  in  the  MadiU 
tract,  which  were  instrumental  In  prevent- 
ing the  delivery  back  to  the  complainant 
of  the  deed  and  escrow  deposited  with  Roy- 
all, says  that  he  has  no  claim  or  title  what- 
ever to  said  MadiU  tract,  or  any  part  there- 
of, while  Beach  alleges  and  claims  that  he 
is  the  owner  in  fee  simple  of  the  whole  of 
said  Madill  tract,  subject  only  to  the  obliga- 
tion assumed  by  him  to  pay  the  whole  of 
said  notes,  with  interest,  etc. 

Upon  the  hearing  of  the  cause  upon  the 
bill  of  complaint,  the  exhibits  therewith,  the 
demurrer  thereto,  and  the  answers  of  Short 
and  Beach  and  others,  the  voluminous  testi- 
mony introduced  by  both  parties,  consisting 
of  depositions  and  numerous  letters  and 
other  writings,  the  court  below  overruled  the 
demurrer  and  granted  the  prayer  of  the 
complainant;  the  decree  directing  the  de- 
fendant Royall  to  deliver  to  Bellwood  the 
deed  from  him  and  wife  to  Beach  for  the 
MadUl  tract,  and  the  escrow  paper  hereii> 
before   referred   to,   and    further   decreeing 
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that  each  and  every  defendant  to  the  cause 
be  forever  barred  and  enjoined  from  assert- 
ing any  claim  or  demand  whatever  upon  and 
against  the  Madill  tract  of  land,  but,  before 
Royall  vras  authorized  to  surrender  said 
deed  and  escrow  paper  to  Bellwood,  and  be- 
fore Bellwood  could  have  any  advantage 
whatever  under  the  decree,  he,  or  some  one 
for  him,  should  deposit  In  the  Union  Banli 
of  Richmond,  to  the  credit  of  the  court, 
in  this  cause,  the  sum  of  $1,000,  with  in- 
terest thereon  from  April  14,  1899,  until 
the  day  of  such  deposit,  less  the  cost  of  this 
suit,  etc.  From  this  decree  Beach  and  Short 
alone  appeal  to  this  court. 

The  bill  filed  by  appellee  Bellwood  avers 
that  he  took  a  conveyance  of  the  tract  of 
hnd  (Madill  tract),  and  went  into  the  pos- 
session thereof,  and  makes  the  deed  a  part 
of  the  bill,  which  deed  conveys  to  Bellwood 
a  fee-simple  title,  and  the  other  averments 
of  the  bill,  the  material  parts  of  which 
we  have  already  stated,  make  a  case  for  the 
jurisdiction  of  a  court  of  equity  to  grant 
the  relief  prayed;  and  therefore  the  demur- 
rer of  appellants  to  the  bill  was  properly 
overruled. 

The  main  question  presented  Is  whether 
or  not  parol  evidence  is  admissible  to  prove 
the  case  stated,  and  it  Is  contended  for  ap- 
pellants that  the  bill  is  not  sufficient  to  en- 
title Bellwood  to  the  relief  he  seeks  on  the 
ground  of  mistake.  It  is  a  settled  rule  of 
law  that  the  decree  must  be  restricted  to  the 
case  made  by  the  pleadings,  and  it  is  equal- 
ly well  settled  that,  where  relief  is  sought 
on  the  ground  of  mistake  or  fraud,  the  mis- 
take or  fraud,  as  the  case  may  be,  must  not 
only  be  charged,  but  must  be  proven  by 
clear  and  satisfactory  proof.  When  mistake 
or  fraud  is  relied  on,  the  ground  of  relief 
shonld  be  charged  by  setting  forth  the  par* 
tienlar  manner  in  which  the  mistake  was 
made  or  fraud  was  committed,  and  the  end 
or  design  to  be  accomplished.  Where  the 
facts  stated  in  the  bill  show  what  was 
the  real  agreement  between  the  parties,  and 
that  a  material  part  was  by  mistake  omit- 
ted when  the  agreement  was  reduced  to 
writing,  the  bill  is  sufficient  to  entitle  the 
party  injured  to  a  reformation  of  the  writ- 
ten Instrument  under  the  prayer  for  general 
relief. 

The  court  is  of  opinion  that  the  bill  sets 
out  a  state  of  facts  showing  a  mistake — a 
mntual  mistake — in  the  making  and  execu- 
tion of  the  escrow  paper  filed  with  W.  L. 
Royall.  If  the  proofs,  however,  are  doubt- 
ful and  unsatisfactory  to  show  that  there 
has  been  the  mistake  averred  in  the  bill, 
equity  will  withhold  relief  upon  the  ground 
that  the  written  paper  ought  to  be  treated 
as  the  full  and  correct  expression  of  the  in- 
tent of  the  parties;  but  equity  interferes  in 
case  of  written  instruments  where  there  has 
been  an  omission  of  a  material  stipulation, 
contrary   to  the   intention   of   the  parties, 


and  under  a  mutual  mistake.  Story  on 
Equity,  152,  155. 

The  rule  relied  on  by  appellants  is  thus 
stated  in  Greenleaf  on  EWtdence,  §  275: 
"Where  parties  have  deliberately  put  their 
engagements  into  writing,  in  such  terms  as 
to  import  a  legal  obligation,  without  any 
uncertainty  as  to  the  object  or  extent  of 
such  engagement.  It  is  conclusively  presumed 
that  the  whole  engagement  of  the  parties, 
and  the  extent  and  manner  of  their  under- 
standing, was  reduced  to  writing;  and  all 
oral  testimony  of  a  previous  colloquium  be- 
tween the  parties,  or  conversation  and  dec- 
larations at  the  time  It  was  completed  or 
afterwards,  is  rejected." 

If  there  were  no  qualifications  to  this  rule, 
there  would  be  no  such  thing  as  reforming 
a  written  contract,  but  the  qualifications  to 
the  rule  are  as  clearly  established  as  the 
rule  Itself. 

In  section  866,  Beach  on  Mod.  L.  of  Ck>n., 
the  author  says:  "When  an  agreement  is 
made  and  reduced  to  writing,  but,  through 
mistake.  Inadvertence,  or  fraud,  the  writing 
falls  to  express  correctly  the  contract  really 
made,  a  court  of  equity  will  reform  the  in- 
strument in  conformity  with  the  real  Inten- 
tion of  the  parties.  Accordingly,  where  an 
instrument  is  drawn  and  executed  which 
professes  or  Is  intended  to  carry  into  ex- 
ecution an  agreement  previously  entered  in- 
to, but  which,  by  mistake  of  the  draftsman^ 
either  as  to  fact  or  law,  does  not  fulfill, 
or  which  violates,  the  manifest  Intention  of 
the  parties  to  the  agreement,  equity  will 
correct  the  mistake,  so  as  to  produce  a  con- 
formity of  the  instrument  to  the  agree- 
ment" See,  also,  to  same  effect,  Kerr  on 
Fraud  &  Mistake,  p.  418. 

In  Slaughter  v.  Smlther,  97  Ya.  202,  83 
8.  B.  544,  it  was  sought  to  set  up  by  parol 
evidence  a  contract  between  the  parties  in- 
consistent with  the  written  agreement  en- 
tered into  by  them  and  upon  which  they 
had  acted,  without  averment  or  proof  of 
fraud  or  mistake  in  the  preparation  of  the 
written  agreement 

All  that  is  held  in  Towner  v.  Lucas,  13 
Grat  705,  applicable  to  the  case  under  con- 
sideration, is  that  parol  evidence  will  not 
be  permitted  to  add  a  parol  agreement  to 
a  written  contract  which  Is  Inconsistent  with 
and  contradictory  of  it.  That  is  not  this 
case. 

In  Mauzy  v.  Sellars,  26  Grat  641,  the  sylla- 
bus is:  "A  court  of  equity  will  correct  a  mis- 
take clearly  proved  by  parol  evidence,  in  an 
agreement  for  the  sale  and  purchase  of  real 
estate;  and  this  whether  the  contest  is  be- 
tween the  vendor  and  purchaser,  or  the  ven- 
dor  and  creditors  of  the  purchaser."  In  the 
opinion  by  the  learned  Judge  Staples,  re- 
viewing both  the  American  and  the  English 
decisions  as  to  the  power  of  a  court  of  equity 
to  give  relief  against  any  deed  or  contract 
in  writing  founded  on  mistake  or  fraud,  it 
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is  said:  'TheM  and  a  multitade  of  other 
cases  which  may  be  dted  show  it  is  the  con- 
stant practice  of  the  equity  courts  to  admit 
parol  evidence 'of  mistake  of  fact,  and  though 
such  evidence  is  in  direct  contradiction  of  the 
express  terms  of  the  deed  or  other  writing. 
Kerr  on  Mistalce  &  Fraud,  418,  423.  The 
only  limitation  on  this  doctrine  is  that  the 
eyidence  in  all  such  cases  must  he  yery  strong 
and  clear — such  as  to  leave  no  fair  and  rea- 
sonable doubt  upon  the  mind — ^that  the  writ- 
ing does  not  correctly  embody  the  Intention 
of  the  parties.  If,  therefore,  the  controversy 
here  was  between  the  vendor  and  purchaser, 
parol  evidence  is  clearly  admissible  to  estab- 
lish the  alleged  mistake  in  the  written  agree- 
ment,  even  against  the  answer  of  the  pur- 
chaser." 

The  opinion  quotes  from  1  Story's  JSq.  Jar. 
{  152,  as  follows:  "One  of  the  most  common 
classes  of  cases  in  which  relief  is  sought  in 
equity  on  Account  of  mistake  of  fact  Is  that 
of  written  agreements,  either  executory  or 
executed.  SometimeB  by  mistake  the  written 
agreement  contains  less  than  the  parties  in- 
tended. Sometimes  It  contains  more.  Some- 
times it  simply  varies  from  their  intent  by 
expressing  something  different  in  substance 
from  the  truth.  In  all  such  cases,  if  the  mis- 
take is  cleariy  made  out  by  proof  entirely  satr 
isfactory,  equity  will  reform  the  contract  so 
as  to  make  it  conformable  to  the  precise  in- 
tent of  the  parties. 

"A  court  of  equity  would  be  of  little  value 
If  it  could  suppress  only  positive  fraud,  and 
leave  mutual  mistakes,  innocently  made,  to 
work  intolerable  mischief,  contrary  to  the 
intention  of  the  parties.  It  would  be  to  allow 
an  act  originating  in  Innocence  to  operate 
ultimately  as  a  fraud,  by  enabling  the  party 
who  receives  the  benefit  of  the  mistake  to 
resist  the  claims  of  justice  under  the  shelter 
of  a  rule  framed  to  prevent  it  In  a  practical 
view,  there  would  be  as  much  mischief  done 
t^  refusing  relief  In  sudi  cases  as  there 
would  be  introduced  by  allowing  parol  evi- 
dence in  all  cases  to  vary  written  contracts.** 
See,  also,  Alexander  v.  Newton,  2  Orat  266. 

The  quotation  from  Story  is  peculiarly  ap- 
plicable to  the  case  we  have  under  consider- 
ation. 

We  shall  not  attempt  to  review  the  evi- 
dence at  length.  The  greater  portion  of  it  la 
immaterial.  The  real  agreement  between 
the  parties  (Bellwood,  on  one  hand,  and  the 
appellants  on  the  other)  appears  from  the 
averments  of  the  bill,  which  we  have  very 
fully  set  out,  and  which  are  sustained  by 
the  testimony  of  Bellwood,  Warwick,  and 
Royall,  by  letters  and  documents,  and  Is 
practically  not  contradicted  by  any  one  ex- 
cept Short,  whose  testimony  is  not  only  in- 
consistent with,  but  contradictory  in  nuuny 
respects  of,  statements  made  by  him  orally 
and  in  writing  prior  to  the  institution  of  this 
suit  That  Royall  was  expected  to  set  out 
Bellwood's  rights  by  embodying  the  real 
agnsement  as  to  the  Madill  tract  in  the  es- 


crow paper,  and  that  it  wms  Royall's  neglect 
or  carelessness  that  this  was  not  done,  is 
testified  to  by  both  Bellwood  and  Royall*  and 
there  is  no  testimony  to  the  contrary.     It 
was  understood,  not  only  as  between  Sell- 
wood,  Short,  Warwick,  and  Royall,  but  toy 
Beach  himself,  that  Bellwood  was  not   to 
part  with  the  title  to  the  Madill  tract  untU 
Short  fulfilled  his  promise  and  undertaking, 
and  not  only  provided  money  with  whicb  to 
build  the  electric  road  from  Richmond  to 
Petersburg,  but  to  pay  for  the  Madill  tract, 
which  was  then  to  become  an  integral  part 
of  the  electric  road  enterprise.    That  Beach 
so  understood— that  this  was  the  real  agree- 
ment, embodying  the  only  terms  upon  which 
Bellwood  wss  to  part  with  the  title  to  the 
Madill  tract— is  clearly  disclosed  by  the  let- 
ter written  by  Beach  to  Short,  which  is  filed 
as  Bxhibit  A  with  Bellwoiod*s  bill,  and  whldh 
we  have  set  out  in  f ulL    In  his  testimony* 
Short  admits  that  he  not  only  dictated,  bat 
wrote,  that  letter  for  Beach  to  sign;    and 
tMB  conclusively  shows  that  the  real  con- 
tract with  Bellwood  wilii  reference  to  the 
Madill  tract,  and  for  which  Bellwood  is  now 
contending,    was  not   only   understood    by 
Short,  but  was  understood  and  acquiesced  in 
by  Beach,  so  that  any  paper  setting  out  the 
terms  and  conditions  upon  which  a  deed 
from  B^wood  to  Beach  f6r  the  Madill  tract 
was  to  be  deUvered  to  Beach,  and  which 
omitted  the  stipulation  that  Bellwood  was 
not  to  part  with  the  title  to  the  property 
except  In  the  event  that  Short,  Warwick, 
and  Royall  built  the  electric  road  and  the 
land  became  an  integral  part  of  that  enter- 
prise, was  a  mistake — a  taiutual  mistake — 
whidi,  if  not  corrected,  would  be  a  manifest 
injustice  to  Bellwood. 

It  may  be  that  Beach  '^was  not  hi  this 
matter  for  his  health,"  as  his  counsel  pats 
it,  but  it  is  clearly  the  case  that  he  had  no 
connection  with  it  except  to  advance,  at  the 
Instance  of  his  father-in-law.  Short  the  $1,- 
000  which  was  paid  on  the  liadlll  tract  and 
which  he  understood  was  to  be  pnrcfaased 
and  held  in  accordance  with  what  was  the 
real  agreement  between  the  parties  con- 
cerned; and  neither  he  nor  Short  ever  sug- 
gested anything  to  the  contrary  of  Bell- 
wood's  contention  as  to  what  the  agreement 
was  until  long  after  Short  had  failed  to  pro- 
vide the  money  with  which  to  build  the  elec- 
tric road  and  pay  for  the  Madill  tract  and 
the  road  had  been  built  or  was  in  the  pro- 
cess of  being  built  by  other  parties,  so  that 
it  became  very  desirable  for  Beach  and  Short 
to  acquire  title  to  the  MadUl  tract  for  vpeew 
lative  purposes. 

It  would  be  almost  if  not  quite,  absurd 
to  say  that  Bellwood  paid  his  first  note  for 
the  deferred  payments  on  the  Madill  tract 
because  induced  to  do  so  by  the  offer  of 
Short  to  give  him  a  $1,000  bond  of  the  elee- 
trie  road,  when  Short  had  no  interest  in  such 
a  road  in  process  of  being'  built  and  Bell- 
wood, as  well  as  Short  then  wall  knew  that         j 


r^Li 


WRIGHT  T.  AGlBLAfimX 


191 


It  wonld  not  be  bvilt  at  tbe  resnlt  of  any 
efforts  of  Short  The  facts  are  that  Beach 
bad  then  no  expectation  that  the  conditions 
apon  which  the  Bfadlll  tract  was  to  be  con- 
veyed to  him  would  ever  come  abont,  and, 
relying  npon  getting  back  his  $1,000  out  of 
the  Madili  tract,  he  simply  abandoned  all 
connection  with  the  purchase  of  the  prop- 
erty, and  Bellwood,  who  was  not  only  bound 
for  the  notes  he  had  given,  but  was  in  pos- 
lession  of  the  property  and  paying  taxes 
thereon,  naturally  went  forward  and  paid 
the  note;  and,  when  it  was  clearly  seen  that 
the  conditions  upon  which  he  alone  was  to 
part  with  the  title  to  the  Madili  tract  would 
never  be  brought  about,  he,  also  very  natu- 
rally, demanded  of  Boyall  the  return  of  the 
deed  deposited  wltii  him,  in  order  that  his 
title  to  the  Madili  tract  might  be  made  clear. 
Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  in  the  decree  com- 
plahied  ot;  and  It  must  therefore  be  affirmed. 


WRIGHT  V.  AQBIiASTO. 

(Supreme  Court  ol  Appeals  of  Virginia.    June 
16, 1905.) 

1  GOXPOBATIOHS  —  ftrOCK      SUBBCBIPTIONS  — 
COHDITIOIIS. 

A  condition  attached  to  a  corporate  stock 
•ofaicrlptioii,  ttiat  |15,000  bona  fide  sahscrip- 
tioiMi  ihould  be  obtained,  could  be  waived  by 
the  saheeriber. 
2.  Samp— AoTioss— InsTBUcnoivs. 

In  an  action  on  a  corporate  8to<^  mibscrip- 
tfon,  conditioned  on  the  corporation  obtaining 
$15,000  bona  fide  subBcriptions,  which  it  had 
not  obtained,  an  instmction  that,  tiiouc^  de- 
fendant applied  for  a  charter  for  the  ocurpora- 
tioD,  was  named  as  one  of  the  incorporatore, 
participated  in  the  proceedings  and  acted  as  a 
director,  yet  if  at  the  time  he  did  so  be  did  not 
knew  that  bona  fidib  valid  subscriptions  to  such 
amount  had  not  be  obtainedt  his  acts  would  not 
oonstitate  a  waiver  of  the  condition,  was  prop- 
erly refused  without  a  qualifying  requirement 
that  defendant  did  not  Intend  by  such  acts  to 
valve  the  condition. 

8.  Sjjoi  — Nbw  Trial  —  Nswlt  Discovsbsd 
bvioenck. 

Where  defendant  had  knowledge  of  certain 
testimonj  before  tbe  trial  which  became  mate- 
rial during  tbe  trial,  when  he  caused  a  summons 
tp  be  issued  for  the  witness,  and,  on  bis  being 
reported  absent  from  the  city  for  the  day,  de- 
fendant made  no  request  to  the  court  to  aelay 
the  trial,  the  evidence  of  such  witness  was  not 
Dewly  discovered  so  as  to  justify  a  new  trial. 

Brror  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  P.  A.  Agelasto,  as  trustee  in 
bankruptcy  of  the  Chesapeake  Furniture  ft 
Woodworking  Company,  against  Peter 
Wright.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  brings  error.    Affirmed. 

White,  Tunstall  A  Thorn  (J.  W.  Willcox, 
of  counsel),  for  plaintiff  in  error.  Edward 
B.  Baird,  Jr.,  for  defendant  in  error. 

KEITH,  P.  The  defendant  in  error,  Agel- 
aito,  as  trastee  in  bankruptcy  of  the  Chesa- 


peake Furniture  it  Woodworking  Company, 
sued  Peter  Wright  in  the  court  of  law  and 
chancery  of  the  city  of  Norfolk  to  recover  a 
subscription  to  15  shares  of  stock  of  the  Nor- 
folk Furniture  Company,  of  the  par  value 
of  $100  per  share,  subscribed  to  upon  the 
condition  "that  $15,000  bona  fide  subscrip- 
tions are  gotten.*' 

The  defendant  pleaded  non  assumpsit,  and 
a  Jury,  being  impaneled,  found  a  verdict  for 
the  plaintiff,  and  assessed  his  damages  at 
$1,600.  The  defendant  moved  the  court  to 
set  aside  the  verdict  and  grant  a  new  trial, 
on  the  ground  that  it  was  contrary  to  the 
law  and  the  evidence,  that  the  jury  had  been 
misdirected  by  the  court,  and  of  after-dis- 
covered evidence.  The  court  refused  the 
motion  to  set  aside  the  verdict,  entered  judg- 
ment for  i^e  plaintiff,  and  thereupon  Peter 
Wright  obtained  a  writ  of  error  from  this 
court 

During  the  progress  of  the  trial  ezc^ttons 
were  taken  to  the  admission  of  certain  testi- 
mony, but  tills  exception  bias  been  very  prop- 
erly abandoned  in  this  court 

The  first  assignment  of  exror  upon  which 
reliance  is  placed  is  that  with  reQ>ect  to  tbe 
refusal  of  the  court  to  give  tiie  following 
instruction: 

'^he  court  instructs  the  jury  that  even 
though  they  may  b^eve  from  the  evidence 
that  the  defendant  applied  for  a  charter  for 
tbe  Chesapeake  Furniture  A  Woodworking 
Company,  was  named  as  one  of  the  incorpo- 
rators thereof,  participated  in  the  proceed- 
ings of  its  stockholders,  and  acted  as  a  di- 
rector of  the  company,  yet  if  they  further 
believe  from  the  evidence  that  at  the  time 
of  such  action  and  participation  in  said  meet- 
ings he  did  not  know  that  bona  fide,  valid 
subscriptions  to  the  amount  of  $15,000  had 
not  been  obtained,  such  action  and  participa- 
tion cannot  be  construed  as  a  waiver  of  the 
condition  on  which  his  subscription  was 
made,  and  they  must  find  for  the  defendant" 

It  Is  certain  that  the  plaintiff  in  error,  hav- 
ing subscribed  to  the  stock  conditionally,  was 
not  bound  by  the  contract  of  subscription 
until  the  condition  upon  which  it  was  entered 
into  had  been  performed,  or  been  waived  by 
him,  or  he  had  by  his  conduct  placed  himself 
in  a  position  which  estopped  him  from  rely- 
ing upon  the  condition.  It  is  equally  certain 
that  such  conditions  may  be  waived. 

This  proposition  is  not  disputed,  and  needs 
no  citation  of  authority  in  its  support 

It  is  also  true  that  no  man  can  be  bound 
by  a  waiver  of  his  rights  unless  it  be  dis- 
tinctly made  with  full  knowledge  of  the 
rights  which  he  intends  to  waive,  and  the 
fact  that  he  knows  his  rights  and  intends 
to  waive  them  must  plainly  appear. 
,  The  instruction  under  consideration  con- 
cludes with  the  direction  that,  If  the  jury 
shall  believe  from  the  evidence  the  facts 
which  it  recites,  they  must  find  for  the  de- 
fendant 

It  is  well  settled  in  this  court  and  else- 
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where  tbat  an  instraetlon  which  directs  a 
verdict  must  be  predicated  upon  all  the  ma- 
terial facts  which  the  evidence  introduced 
before  the  jury  proves  or  tends  to  prove.  If, 
as  recited  In  the  Instruction,  "the  defendant 
applied  for  a  charter  for  the  Chesapeake 
Furniture  &  Woodworking  Company,  was 
named  as  one  of  the  incorporators  thereof, 
participated  in  the  proceedings  of  its  stock- 
holders, and  acted  as  a  director  of  the  com- 
pany," such  acts  were  an  unequivocal  recog- 
nition of  the  existence  of  the  corporation  and 
his  membership  In  it  If,  Indeed,  he  did  these 
things  in  ignorance  of  the  fact  that  valid 
subscriptions  to  the  amount  of  |15,000  had 
not  been  obtained,  and  did  not  thereby  Intend 
to  waive  the  benefit  of  that  condition,  he 
should  not  be  held  bound.  But  it  may  very 
well  be,  and  we  think  there  Is  evidence  In  the 
record  tending  to  show,  that  by  these  acts  he 
Intended  to  be  bound,  regardless  of  the  condi- 
tion upon  which  his  subscription  had  been 
made,  and  it  was  therefore  Incumbent  ui>on 
him  to  negative  this  view.  The  Instruction 
should  have  stated  that  "if  the  jury  believe 
from  the  evidence  that  the  defendant 
•  •  •  was  named  as  one  of  the  Incorpo- 
rators, participated  in  the  proceedings  of  its 
stockholders,  and  acted  as  a  director  of  the 
company,  and  that  at  the  time  of  such  action 
and  participation  in  said  meetings  he  did  not 
know  that  bona  fide,  valid  subscriptions  to 
the  amount  of  |15,000  had  not  been  obtained, 
and  did  not  intend  by  such  acts  to  waive  the 
benefit  of  the  condition,  such  action  and  par- 
ticipation cannot  be  construed  as  a  waiver 
of  the  condition  on  which  his  subscription 
was  made,  and  they  must  find  for  the  defend- 
ant" 

As  the  Instruction  was  prepared  and  pre- 
sented to  the  court,  every  fact  which  it  states 
may  have  been  true,  and  yet  the  defendant 
have  been  bound  by  his  contract  of  subscrip- 
tion, and  the  plaintiff  in  the  court  below  en- 
titled to  a  verdict  against  him.  He  had  the 
same  opportunity  of  knowing  that  the  sub- 
scription had  not  been  obtained,  if  such  was 
the  fact,  as  any  one  else  enjoyed.  He  may 
have  known  it,  or  he  may  have  been  in  ig- 
norance of  it,  and  either  with  knowledge 
that  the  stipulated  amount  had  not  been  sub- 


scribed, or  in  ignorance  of  the  fact,  he  may 
have  concluded  that  he  would  in  any  event 
be  bound  by  his  subscription. 

We  are  therefore  of  opinion  that  the  court 
did  not  commit  an  error  in  refusing  the  in* 
structlon  prayed  for. 

Nor  do  we  think  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial.  There  was 
evidence  which  strongly  tended  to  prove  that 
the  condition  upon  which  the  subscription 
was  made  had  been  performed*  and,  as  we 
have  said,  there  is  evidence  which  tends  to 
show  that  the  plaintiff  in  error  had  deter- 
mined not  to  rely  upon  the  condition,  whether 
it  was  performed  or  not  Nor  do  we  think 
the  court  erred  in  refusing  to  set  aside  the 
verdict  because  of  after-discovered  evidence. 
There  was  in  truth  no  after-discovered  evi- 
dence, in  any  proper  sense  of  the  term. 
Giving  to  the  affidavits  all  the  force  and  ef- 
fect which  can  be  Imputed  to  them,  it  ap- 
pears that  the  evidence  now  relied  upon  was 
known  to  the  plaintiff  in  error  before  the  case 
was  submitted  to  the  jury.  It  is  true  that 
the  affidavit  of  plaintiff  in  error  states  that 
as  soon  as  he  ascertained  from  the  evidence 
of  Page,  given  in  the  trial,  that  the  testi- 
mony of  a  witness  would  be  material,  he 
caused  a  summons  to  be  issued  for  him,  and 
the  sergeant  reported  him  absent  from  the 
city.  It  was  the  duty  of  plaintiff  In  error  un- 
der those  circumstances  to  have  asked  the 
court  for  such  delay  as  might  be  necessary 
to  secure  the  testimony  of  the  witness  in 
question  If  the  circumstances  were  such  as 
would  have  entitled  the  defendant,  afto: 
judgment,  to  ask  for  a  new  trial  upon  the 
ground  of  the  absence  of  the  witness,  it  needs 
neither  argument  nor  authority  to  show  that 
those  facts  and  circumstances,  brought  to  the 
attention  of  the  court  at  any  time  prior  to 
the  rendition  of  the  verdict,  would  have  been 
sufficient  to  induce — ^indeed,  to  require — the 
trial  court  to  give  the  defendant  opportunity 
to  secure  the  witness.  In  this  case,  as  the 
event  proved,  a  brief  delay  would  have  suf- 
ficed; for  it  appears  that  the  witness  retiun- 
ed  to  the  city  on  the  next  day,  and  his  affi- 
davit was  procured. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  judgment  should  be  affirmed. 
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CITY  OF  NBWPOBT  NDWS  ▼.  WOOD- 
WARD. 
(SnpreiiM  Oourt  of  Appeals  of  Vicfinla.    Juno 

15,  1Q05.) 
MuRiciPAii  Ck>BFOBATioir8  —  Polios  FoftoB— 

BSHOTAL  — POWHai    OF    MaTOB  —  Ck)H8TITU- 

noN— Self-Bxxcutiho  Pbovisions. 

Const,  art.  8,  J  117  [Va,  Ck>de  1904,  p. 
ccmviii],  provides  that  the  charters  of  all 
cities  and  towns  are  amended  to  conform  to 
the  Constitution,  and  section  120  [Va.  Code 
1904,  p.  ocxzziz]  provides  that  the  mayor  shall 
have  power  to  suspend  officers  and  members  of 
the  police  and  fire  departments.  At  the  time  of 
the  adoption  of  the  Oonstitutlon,  the  police 
board  of  the  d^  of  Newport  News,  nnder  its 
charter  (Acts  1895-Oa  p.  86,  c.  64,  |  62)  had 
the  power  of  saspendinc  police  officers.  The 
former  Constitution  (article  6,  S  20)  provided 
that  the  mayor  should  have  power  to  suspend 
or  remove  city  officers — which  was  held  not  to 
include  policemen — such  section  appearing  with 
other  provisions  relative  to  cities  and  towns, 
and  containing  the  provision  that  the  General 
Assembly  dioald  pass  such  laws  as  might  be 
necessary  to  give  effect  to  the  provisions.  Held, 
that  section  120  of  the  new  Constitution  was 
not  self-executing,  and  did  not  alone  give  the 
mayor  of  Newport  News  authority  to  suspend 
a  police  officer. 

[Bd.  Note. — ^For  cases  in  point,  see  voL  10, 
Gent.  Dig.  Constitutional  Law,  SI  82-^4.] 

Error  to  Ootporatioii  Ooort  of  Newport 
News. 

Action  by  J.  W.  Woodward  against  the 
dty  of  Newport  News.  Judgment  In  favor 
of  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

J.  A.  Hassle,  City  Atty.,  for  plaintiff  in 
error.  Ashby  &  Bead,  for  defendant  in  er^ 
ror. 


GARDWBLL,J.  On  August  26, 1902,  J.  W. 
Woodward,  defendant  in  error,  a  police  offi- 
cer of  the  city  of  Newport  News,  was,  upon 
charges  preferred,  and  after  a  hearing  had, 
suspended  from  office  for  a  period  of  80 
days;  at  the  end  of  which  term  of  suspen- 
sion he  was  again  assigned  to  duty,  and 
served  for  a  few  days,  when  he  was  again 
suspended  upon  other  charges  preferred* 
after  a  hearing,  for  another  period  of  30 
days,  which  was  afterwards  reduced  to  15 
days.  On  the  14th  day  of  November,  1003, 
Woodward  instituted  this  suit  in  the  corpo- 
ration court  of  the  city  of  Newport  News 
against  the  city  to  recover  $00,  the  amoimt 
of  salary  that  he  claimed  was  due  him  dur- 
ing the  term  of  his  suspension;  and  on  April 
18, 1904,  a  Jury  having  been  waived,  and  all 
questions  of  law  and  fact  submitted  to  the 
court  judgment  was  rendered  against  the 
city  for  the  sum  of  $60.  It  was  the  opinion 
of  the  court  below  that  the  police  board  of 
the  dty  of  Newport  News  did  not  have  pow- 
er to  suspend  policemen  at  the  time  that  the 
defendant  in  error  was  suspended,  by  rea- 
son of  sections  117  and  120  of  the  present 
Constitution*  which  took  effect  July  10,  1902, 
which  was  prior  to  the  date  of  this  suspen- 
sion. 
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These  sections  of  the  new  Constitntion,  as 
far  as  they  are  pertinent  to  the  issue  in  this 
case,  are  as  follows: 

Art  8,  S  117  [Va.  Code  1904,  p.  ccxxxviU]: 
"Cities  and  towns  of  the  state  having  at  the 
time  of  the  adoption  of  this  Constitution  a 
municipal  charter,  may  retain  the  same,  ex- 
cept in  so  far  as  it  shall  be  repealed  or 
amended  by  the  General  Assembly;  provid- 
ed, that  every  such  charter  is  hereby  amend- 
ed so  as  to  conform  to  all  the  provisions, 
restrictions,  limitations  and  powers  set  forth 
in  this  article,  or  otherwise  provided  in  this 
Constitution." 

Art  8,  §  120  [Va.  Code  1904,  p.  ccxxxix]: 
«The  mayor  shall  see  that  the  duties  of  the 
various  city  officers,  members  of  the  police 
and  dre  departments,  whether  elected  or 
appointed  in  or  for  such  city,  are  faithfully 
performed.  He  shall  have  power  to  investi- 
gate their  acts,  have  access  to  all  books  and 
documents  in  their  offices,  and  may  exam- 
ine them  and  their  subordinates  on  oath. 
The  evidence  given  by  persons  so  examined 
shall  not  be  used  against  them  in  any  crim- 
inal proceeding.  He  shall  also  have  power 
to  suspend  such  officers  and  the  members 
of  the  police  and  fire  departments,  and  to  re- 
move such  officers,  and  also  such  members 
of  said  departments  when  authorized  by  the 
General  Assembly,  for  misconduct  in  office 
or  neglect  in  duty,  to  be  specified  in  the 
order  of  suspension  or  removal;  but  no  such 
removal  shall  be  made  without  reasonable 
notice  to  the  officer  complained  of,  and  an 
opportunity  afforded  him  to  be  heard  in  per- 
son, or  by  counsel,  and  to  present  testimony 
in  his  defense.  From  such  order  of  suspen- 
sion or  removal,  the  city  officer  so  suspend- 
ed or  removed  shall  have  an  appeal'  of  right 
to  the  corporation  court,**  etc 

Unless  superseded  by  the  provisions  of 
the  new  Constitution  above  cited,  the  police 
board  of  the  dty  of  Newport  News,  by  vir- 
tue of  the  charter  of  the  city,  section  62 
(Acts  1895-90,  p.  86,  c.  61),  had  at  the  time 
of  the  suspension  of  defendant  in  error  ab- 
solute control  and  authority  over  the  police 
force  of  the  city.  9ee,  also,  Johnson  y.  Bar- 
ham,  J.,  09  Ya.  305,  88  S.  B.  186. 

The  sole  question  to  be  considered,  there- 
fore, is  whether  or  not  section  120  is  self- 
e;iecuting,  or  required  legislative  action  to 
render  it  operative.  If  self-executing,  sec- 
tion 117  operated  to  repeal  so  much  of  tbe 
charter  of  the  city  of  Newport  News  as  is 
repugnant  thereto. 

Tbe  Legislature  of  Virginia  enacted  the 
following  provision  in  relation  to  cities  and 
towns  (Acts  1902-04,  p.  422,  c.  296): 

"Sec.  1033.  Mayors  of  cities;  how  chosen; 
their  duties;  appeals  from  tbeir  decisions; 
how  removed  for  malfeasance,  etc. — In  ev- 
ery city  there  shall  be  elected  by  the  quali- 
fied voters  thereof  a  mayor.  •  •  •  The 
maycHT  shall  see  that  the  duties  of  the  va- 
rious officers,  members  of  the  police  and  fire 
departments,  whether  elected  or  appointod. 


194 


61  SOUTHBASTBBN  BBPOBTBB. 


(Vft. 


In  and  for  such  dty,  are  faithfully  perform- 
ed. He  shall  have  power  to  investigate 
their  acts,  have  access  to  all  books  and  doc- 
uments In  their  ofQcea,  and  may  examine 
them  and  their  subordinates  on  oath.  The 
evidence  given  by  the  person  so  examined 
shall  not  be  used  against  him  in  any  crim- 
inal proceeding.  He  shall  also  have  power 
to  suspend  such  officers  and  the  members 
of  the  police  and  fire  departments,  and  to 
remove  such  officers  for  misconduct  in  office 
or  neglect  of  duty,  to  be  specified  in  the  or- 
der of  removal;  but  no  such  removal  shall 
be  made  without  reasonable  notice  to  the 
officer  complained  of,  and  an  opportunity 
afforded  him  to  be  heard  in  person  or  by 
counsel,  and  to  present  testimony  in  his  de- 
fense. From  such  order  of  suspension  or 
removal,  the  city  officer  so  suspended  or  re- 
moved, or  the  member  of  the  police  and  fire 
department  so  suspended,  unless  the  char- 
ter of  the  city  provides  for  an  appeal  to  the 
board  of  police  commissioners,  or  to  the 
board  of  fire  commissioners,  shall  have  an 
appeal  of  right  to  the  corporation  court,"  etc. 

It  was  unquestionably  the  purpose  of  the 
convention  in  enacting  section  120  of  the 
Constitution  to  take  from  the  police  board 
of  the  several  cities  of  the  commonwealth, 
or  wherever  the  power  and  control  was  there- 
tofore conferred,  the  control  and  supervision 
over  the  police  force  of  the  several  cities 
and  confer  it  upon  the  mayor;  but  was  it  in- 
tended to  confer  this  power  and  control 
upon  the  mayor  without  reserving  to  the 
Legislature  stipervisory  authority  over  the 
exercise  of  the  power?  It  was,  as  is  con- 
ceded, plainly  not  so  intended  as  to  the 
power  of  removal. 

It  is  well  recognized  in  treatises  on  con- 
stitutional limitations  and  the  decided  cases 
that,  if  the  nature  and  extent  of  the  right 
conferred  by  a  constitutional  provision  is  fix- 
ed by  the  provision  itself,  so  that  the  same 
can  be  determined  by  the  examination  and 
construction  of  its  own  terms,  and  there  is 
no  language  used  indicating  that  the  subject 
is  referred  to  the  Legislature  for  action,  then 
the  provision  should  be  construed-  as  self- 
executing.  The  question  is  one  of  intention 
in  every  case,  and,  if  it  Is  apparent  that  no 
subsequent  legislation  is  necessary  to  carry 
such  provision  into  effect,  then  such  provi- 
sion is  self-executing. 

Says  Gooley  in  his  work  on  Constitutional 
Limitations,  p.  121:  '*A  constitutional  pro- 
vision may  be  said  to  be  self-executing  if  1% 
supplies  a  sufficient  rule  by  means  of  which 
the  right  given  may  be  employed  and  pro- 
tected, or  the  duty  imposed  may  be  enforced; 
and  it  is  not  self-executing  when  it  merely 
indicates  principles,  without  laying  down 
rules  by  means  of  which  those  principles  may 
be  given  the  force  of  law. 

In  Illinois  Cent  B.  R.  Co.  v.  Ihlenberg,  75 
Fed.  873,  21  C.  C.  A.  646,  84  L.  R.  A,  393, 
it  was  held  that  whether  or  not  a  constitu- 
tional provision  Is  self-executing  is  a  ques- 


tion always  of  intention,  to  be  determined 
by  the  language  used  and  the  surrounding 
circumstances. 

The  former  Constitution  (article  6,  <  20) 
provided  that  "he  [the  mayor]  shall  hav6 
power  to  suspend  or  remove  such  officers," 
etc.;  and  In  Burch  v.  Hardwicke,  SO  Grat 
24,  32  Am.  Rep.  640,  it  was  held  that  police- 
men were  state  officers;  that  as  such  they 
were  not  contemplated  in  the  words  "such 
officers,"  but  that  this  meant  city  officers; 
and  as  to  the  latter  the  mayor,  by  the  Con- 
stitution, had  the  exclusive  power  of  remov- 
al. It  was  further  held  that  the  provisions 
of  the  charter  of  the  dty  of  Lynchburg,  tak- 
ing from  the  mayor  the  power  to  remove 
the  chief  of  police,  and  vesting  it  in  the  police 
board,  was  null  and  void.  Article  6,  §  20,  of 
the  former  Constitution,  appeared  along  with 
the  other  provisions  provided  for  the  govern- 
ment of  cities  and  towns,  and  contained  the 
provision  that  "the  General  Assembly,  at  its 
first  session  after  the  adoption  of  this  Con- 
stitution shall  pass  such  laws  as  may  be  nec- 
essary to  give  effect  to  the  provisions  of  this 
article." 

It  may  be  true,  as  counsel  for  defendant 
in  error  say,  that  the  provisions  of  the  new 
Constitution  enlarging  the  powers  of  the 
mayors  of  the  several  cities  and  towns  with 
reference  to  suspension  and  removal  of  mem- 
bers of  the  police  force  and  fixe  departmoit 
were  Intended  to  overcome  the  decision  In 
Burch  V.  Hardwicke,  supra;  but  the  question 
remains  whether  or  not  section  120,  supra, 
was  intended  to  operate  proprio  vlgore  as 
to  the  power  of  the  suspension  of  the  mem- 
bers of  the  police  force  and  fire  department 
and  refer  only  the  subject  of  the  removal 
of  such  officers  by  the  mayor  to  the  Legis- 
lature for  action. 

Discussing  the  light  which  the  purpose  to 
be  accomplished  may  afford  In  the  construc- 
tion of  a  constitutional  provision  in  Oooley's 
Con.  Lim.  (6th  Ed.)  p.  80,  the  learned  author 
says:  rrhe  prior  state  of  the  law  will  some- 
times furnish  the  clue  to  the  real  meaning 
of  the  ambiguous  provision,  and  it  Is  especial- 
ly important  to  look  into  it  if  the  (Constitu- 
tion is  the  successor  to  another,  and  in  the 
particular  essential  changes  have  apparently 
been  made." 

Here  we  have  a  constitutional  provision 
which  succeeds  another,  dealing  with  tlie 
same  subject,  and  the  former  plainly  ref^- 
red  the  whole  subject  to  the  Legislature  for 
action,  while  the  latter  is  ambiguous  in  that 
respect.  Under  these  circumstances  we  do 
not  think  it  is  a  reasonable  construction  of 
the  language  employed  that  it  was  intended 
by  the  framers  of  the  provision  to  refer  to 
the  I^egislature  for  action  the  power  intended 
to  be  conferred  upon  the  mayor  of  a  city  or 
town  to  remove  a  member  of  the  police  force 
or  fire  department,  while  the  suspension  of 
these  officers  is  left  entirely  in  his  power 
vrithout  legislaUve  authority  or  control  ovtf 
his  action. 
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We  bave  no  dedsion  by  tbis  conrt  helpful 
In  determining  tbe  question  under  considera- 
tion. Arey  v.  Lindsay,  103  Va.  260^.48  S. 
EL  889,  Oppenheim  ▼.  Myers,  09  Va.  582,  89 
S.  E.  2ia  and  Burcb  t.  Hardwicke,  30  Orat 
24,  32  Am.  Bep.  640,  bave  no  application 
whatever  to  this  case.  Our  conclusion  la 
that,  reading  section  120  of  the  present  Con- 
Btitntion  In  tbe  light  of  tbe  surrounding  cir- 
cumstances, tbe  language  used  dearly  indi- 
cates that  it  was  tbe  purpose  of  its  framera 
to  refer  tbe  subject — ^tbe  power  and  control 
over  the  police  force  in  tbe  several  cities  of 
the  state — ^to  tbe  Legislature  for  action,  and 
that  said  action  is  not  to  be  construed  as 
self-executing. 

The  Judgment  of  tbe  corporation  court  of 
Newport  News  must  therefore  be  reversed 
and  annulled,  and  tbis  court  wUl  enter  sucb 
Judgment  aa  that  court  should  bave  entered. 

(IM  Va.  64) 
CITT  OP  NEWPORT  NEWS  v.  ROBINS. 

(Supreme  Court  of  Appeals  of  Virginia*    Jnne 
15,  1905.) 

Error  to  Corporation  Court  of  Newport 
News, 

Action  by  W.  T.  Robins  against  tbe  dty 
of  Newport  News.  Judgment  in  favor  of 
plahitiff,  and  defendant  brings  error.  Re- 
Tersed. 

J.  A.  Hassle,  City  Atty.,  for  plaintiff  In 
error.  Asbby  A  Read,  for  defendant  In  er- 
ror. 

CARDWELL,  J.  This  case  is  In  all  es- 
sentlai  features  tbe  same  as  that  of  City  of 
Newport  News  v.  Woodward  (Just  decided), 
51  8.  B.  193,  and  for  tbe  reasons  stated  in 
tbe  opinion  of  tbe  court  filed  with  tbe  rec- 
ord hi  that  case  the  Judgment  of  tbe  corpo- 
ration court  of  tbe  dty  of  Newport  News 
tn  this  will  also  be  reversed. 

OM  Va.  146) 

WILLIAMSON  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

15,  1905.) 

1.  RAILBOADa— AOTIOn    FOB    INJUBIBS  —  BVI- 
DERCX. 

In  an  action  a^inst  a  railroad  for  in- 
juries, evidence  examined,  and  held  insuflScient 
to  show  that  plaintiff  at  the  time  of  his  injury 
was  using  the  defendant's  tracks  hb  a  walkway 
It  an  invited  guest  of  the  defendant  or  other- 
wise than  as  a  bare  licensee. 

2.  SaICB— NXGLIGENCX. 

Where  a  railroad  -track  lias  been  used  as  a 
'  walkway  by  the  public  for  many  years,  and 
SQch  nse  is  known  to  the  railroad  company  and 
I  Its  employte,  the  sole  dnty  of  the  company  to 
persons  whom  it  may  reasonably  expect  to  be 
on  the  track  is  discharged  by  the  use  of  reason- 
able care  to  discover  and  avoid  injuring  them. 
^[Ed.  Note. — ^For  cases  in  point,  see  vol.  41, 
dent  Dig.  Ralhroads,  H  1228,  1^,  1235, 1236.] 

3.  Sahb. 
A  railroad  is  under  no  obligation  to  make 

preparation   in  advance  for  the  protection  of 


mere  licensees  in  ushig  its  tracks  for  a  walk- 
way, and  hence  its  failure  to  furnish  a  light 
on  Its  engine  on  a  dark  night  was  not  negli- 
gence as  to  a  licensee  using  its  tracks  for  a 
walkway. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Gent.  Dig.  Railroads,  88  1236,  1261.] 

Elrror  to  Law  and  Equity  Court  of  City  of 
Richmond. 

Action  by  James  B.  Williamson  against 
tbe  Southern  Railway  Company.  Judgment 
in  favor  of  defendant;  and  plalntifl  brings 
error.    Affirmed. 

Meredith  ft  Cocke,  for  plaintiff  In  error. 
Munford,  Hunton,  Williams  ft  Andersen,  for 
defendant  In  error. 

HARRISON,  J.  This  is  an  action  to  re- 
cover damages  for  personal  injuries  aUeged 
to  have  been  caused  by  the  negligence  of 
the  defendant  company.  The  damages  were 
assessed  by  the  jury  at  $1,600,  subject  to 
a  demurrer  to  the  evidence,  wtiich  was  sus- 
tained, and  Judgment  given  for  the  defend- 
ant 

Tbe  accident  which  is  the  subject  of  in- 
quiry occurred  upon  that  portion  of  the  main 
line  of  tbe  defendant  which  runs  along  the 
south  bank  of  James  river,  at  or  about  its 
entry  of  the  company's  yards  In  the  city  of 
Manchester.  A  little  northwest  of  the  city 
of  Manchester,  in  James  river.  Is  an  Island 
called  "Belle  Isle,"  upon  which  is  located  an 
iron  manufactory.  This  island  is  connected 
with  the  south  banic,  or  Manchester  side, 
of  the  river  by  a  railroad  bridge  built  by 
the  defendant  company  for  its  use  in  hauling 
freight,  upon  each  side  of  which  Is  pro- 
vided a  walkway  for  the  use  of  persons  go- 
ing to  and  from  the  ironworks.  These  iron- 
works and  the  railroad  bridge  connecting 
them  with  the  main  line  of  the  Southern 
Railway  on  the  Manchester  side  of  the  river 
have  been  in  operation  for  many  years. 
When  the  employte  from  Belle  Isle  cross 
the  bridge  and  reach  tbe  south  bank  of  the 
river,  they  have  two  routes  open  to  them — 
one  leading  away  from  the  railroad  and  into 
the  city  of  Manchester,  and  the  other  along 
the  right  of  way  of  the  defendant  company 
into  the  city.  These  employes  had  for  many 
years  used  both  routes,  the  choice  depending 
upon  the  point  of  destination  in  the  dty. 
Those  who,  for  their  convenience,  adopted 
the  latter  route,  had  always  enjoyed  its  use 
by  the  passive  acquiescence  of  the  defend- 
ant 

The  plaintiff  had  been  for  'three  or  four 
months"  an  employ6  of  the  Ironworks  on 
Belle  Isle,  and  on  the  27th  day  of  Novem- 
ber, 1003,  he  left  the  works  15  minutes  be- 
fore 6  o'clock  to  go  to  his  home.  When  he 
reached  the  south  bank  of  the  river  he  pur- 
sued, as  was  his  regular  habit,  tbe  route 
along  the  right  of  way  of  the  defendant 
company.  He  walked  on  the  pathway  at 
the  side  of  the  track  a  distance  of  about 
1,400  feet,  but  finding  the  path  rough*  ha 
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looked  aod  listened  to  ascertain  if  a  train 
was  approaching,  and,  being  satisfied  that 
no  train  was  coming,  he  stepped  upon  the 
railroad  track  and  walked  thereon  for  a 
distance  of  25  yards,  when  he  looked  back 
and  found  a  work  train  of  the  defendant 
company  so  close  upon  him  that  he  could 
not  jump  out  of  the  way  in  time  to  avoid 
the  injuries  complained  of.  The  plaintiff 
says  that  it  was  a  very  dark  night,  that  the 
engine  was  provided  with  no  headlight  or 
lights  of  any  description,  and  when  he 
looked  back  It  was  so  dark  that  he  could 
not  see  the  engine  good.  He  further  says 
that  his  hearing  was  poor  in  one  ear,  and 
that  it  was  downgrade  at  that  point,  which 
caused  the  train  to  run  without  making  much 
noise. 

It  is  contended  by  the  plaintiff  in  error 
that  when  using  the  track  and  right  of  way 
of  the  railroad  on  the  south  side  of  the  river 
as  a  convenient  route  to  his  home  he  oc- 
cupied a  higher  relation  to  the  defendant 
company  than  that  of  licensee,  it  being  in- 
sisted that  **the  defendant  so  built  its  bridge 
with  walkways  on  each  side  thereof  that 
the  workmen  on  Belle  Isle  could  come  across 
to  the  Manchester  side,  and  use  its  tracks 
as  their  route  to  and  from  their  homes;  that 
no  invitation  in  a  practical  way  could  have 
been  more  strongly  given;  that  it  is  idle  to 
Bay  that  the  company  only  built  the  bridge 
to  get  the  men  to  the  shore,  and  that  it 
never  meant  for  them  to  use  the  tracks  as 
their  route  home.  The  two  things,  the  bridge 
and  the  route,  were  too  closely  connected 
for  them  to  be  separated  with  fairness.  The 
old  bridge  and  route  had  been  used  jointly 
for  50  years,  and  the  new  bridge  and  the 
route  were  intended  and  expected  to  be  used 
Jointly.    The  use  was  in  fact  by  invitation.'* 

We  have  been  unable  to  find  any  fact  or 
circumstance  in  the  record  to  support  this 
contention.  No  relation  is  disclosed  between 
the  defendant  and  the  ironworks  other  than 
that  of  common  carrier  and  shipper,  and  the 
defendant  can  liardly  be  held  to  have  built 
its  bridge  from  Belle  Isle  to  the  shore  for 
the  benefit  of  the  workmen  there  employed. 
It  was  built  for  the  use  and  the  ben^t  of 
the  railroad  company  in  hauling  freight 
The  construction  of  the  walkways  on  each 
side  of  the  bridge  was  a  mere  incident,  and, 
while  put  there  for  persons  to  walk  on,  they 
served  as  a  proclamation  and  warning  to 
such  persons  not  to  use  the  track,  rather 
than  an  invitation  to  use  it  When  those 
using  the  walkways  on  either  side  of  the 
bridge  reached  the  shore,  they  bore  no  rela- 
tion whatever  to  the  defendant  company. 
They  were  uncontrolled  and  free  to  go  where, 
when,  and  by  whatsoever  route  they  pleased. 
Such  of  them  as  chose  to  follow  the  right 
of  way  of  the  railroad  as  a  convenient  route 
to  their  homes  did  so  voluntarily,  and  with- 
out invitation  from  the  defendant  company. 
On  the  contrary,  240  feet  from  where  the 
plaintiff  was  struck  there  was  a  large  sign 


4  feet  square,  with  tiie  following  warning 
thereon: 

**Dangep— Beware.  The  public  is  notified 
that  these  railroad  tracks  and  right  of  way 
are  no  thoroughfare;  must  be  used  by  trains, 
and  are  dangerous  for  pedestrians,  who  are 
warned  to  use  the  public  streets  and  keep 
off  these  private  tracks." 

This  warning  is  signed  by  the  general 
manager  of  the  defendant  company.  It  is 
set  up  10  feet  high,  and  conspicuously  in  view 
of  the  plaintiff  every  time  he  passes  over  the 
right  of  way  of  the  defendant  in  going  to 
his  home. 

In  the  light  of  these  facts,  our  conclusion 
is  that  the  plaintiff  was  not  using  the  rail- 
road track  on  the  evening  of  his  injury  as 
the  "invited  guestf*  of  ,the  defendant  com- 
pany, but  was  there  as  a  bare  licensee. 

An  action  for  negligence  only  lies  where 
there  has  been  a  failure  to  perfcnrm  some 
legal  duty  which  the  defendant  owes  to  the 
party  injured. 

In  the  case  at  bar  the  evidence  shows  that 
the  right  of  way  of  the  defendant  company, 
at  the  point  where  the  accident  occurred,  had 
been  for  many  years  in  daily  use  as  a  walk- 
way by  persons  from  Belle  Isle,  and  that 
this  use  and  the  particular  hours  of  such  use 
were  well  known  to  the  company  and  its 
employes.  Under  these  circumstances  it  was 
the  duty  of  the  company  to  use  reasonable 
care  to  discover,  and  not  to  injure,  persons 
whom  it  might  reasonably  expect  to  be  on 
its  tracks  at  that  point.  Blankenship  v.  C. 
&  O.  By.  Co.,  04  Va.  449,  27  8.  B.  20;  0.  &  O. 
By.  Ck).  V.  Bodgers*  Adm%  100  Va.  324^  41 
S.  E.  732. 

In  the  case  of  N.  &  W.  By.  Co.  v.  Wood,  09 
Va.  156,  37  S.  B.  846,  where  the  plaintiff  was 
standing  on  the  platform  of  a  freight  depot* 
and  was  injured  by  a  freight  train  that  ran 
against  the  platform,  tlds  court  said:  "Being 
there  as  a  mere  licensee,  the  defendant  did 
not  owe  liim  the  duty  of  maintaining  its  road- 
bed, switches,  and  connected  appliances  in 
proper  condition  for  running  its  trains,  or  of 
providing  and  using  proper  and  safe  tracks, 
couplings,  and  machinery  on  its  cars,  or  of 
properly  inspecting  the  same,  or  of  employ- 
ing competent  servants  to  manage  its  trains, 
or  to  run  them  at  a  safe  and  proper  rate  of 
speed.  The  general  rule  being  that  a  bare 
licensee — ^that  is,  one  who  is  permitted  by 
the  passive  acquiescence  of  the  railroad  com- 
pany to  come  upon  its  depot  platform  for  his 
own  purposes,  in  no  way  connected  with  the 
railroad — ^is  only  relieved  from  the  respon- 
sibility of  being  a  trespasser,  and  takes  upon 
himself  all  the  ordinary  risks  attached  to 
the  place  and  the  business  carried  on  there" 
—citing  2  Shear.  A  Bed.  on  Neg.  I  705;  Mi- 
Choi's  Adm'r  v.  W.  O.,  etc.,  B.  Co.,  83  Va. 
102,  5  S.  E.  171,  5  Am.  St  Bep.  257;  GUlls 
V.  Penn.  B.  B.  Co.,  59  Pa.  129,  98  Am.  Dec 
317;   Holland,  etc.,  v.  Sparks,  92  Oa.  753,  18 

In  the  case  of  G.  &  O.  By.  Co.  v.  Bodgers* 
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Adm*x,  Bupra — t  case  similar  in  Its  facts  and 
clrcomstances  to  that  under  consideration — 
this  court  approved  an  instruction  which  told 
the  Jury  that  the  defendant  company  did  not 
owe  the  plaintiff's  intestate  the  duty  of  blow- 
ing its  whistle,  ringing  its  bell,  running  its 
engines  at  any  particular  rate  of  speed,  or 
haTing  a  light  on  said  engines  or  tender;  that 
if  they  beliered  from  the  evidence  that  the 
servants  of  the  defendant  in  charge  of  the 
engine  could  not,  in  the  exercise  of  reason- 
able care,  under  the  circumstances  surround- 
ing them  at  the  time,  have  known  of  the 
danger  to  the  plaintiff's  decedent  In  time  to 
avoid  the  accident,  they  must  find  for  the 
defendant:  but  that  If  they  believed  ftom  the 
evidence  that  the  servants  of  the  defendant 
in  charge  of  the  engine  could,  in  the  exercise 
of  reasonable  care,  under  the  circumstances 
surrounding  them  at  the  time,  by  having  a 
proper  lookout,  have  discovered  the  danger 
of  the  plaintiff  In  time  to  avoid  the  accident, 
they  must  find  for  the  plaintiff. 

The  result  of  these  decisions  is  that  a  rail- 
road company  owes  no  duty  of  prevision  to 
a  hare  licensee.  It  is  under  no  obligation  to 
make  preparation  in  advance  for  his  protect 
tion.  Its  sole  duty  is  to  use  reasonable  care 
to  discover,  and  not  to  injure,  such  persons 
when  they  may  reasonably  be  expected  to  be 
on  its  tracks  at  a  particular  point  As  said 
in  Wood's  Case,  supra,  such  a  person  Is  only 
relieved  from  the  responsibility  of  being  a 
trespasser,  and  takes  upon  himself  all  the  or- 
dinary risks  attached  to  the  place  and  the 
business  carried  on  there.  The  uncontradict- 
ed evidence  of  the  engineer  in  the  present 
case  Is  that  he  did  keep  a  lookout,  and  did 
not  see  the  plaintiff,  who,  he  says,  must 
have  been  walking  In  the  middle  of  the  track, 
where  he  could  not  have  seen  him  on  account 
of  a  curve  in  the  road  at  that  point;  that,  If 
the  plaintiff  had  been  on  the  side  of  the  track 
at  the  edge  of  the  ties,  he  could  have  seen 
him. 

It  Is  earnestly  Insisted  that  It  was  not  In- 
tended, In  the  Rodgers  Oase,  supra,  to  hold 
that  a  railroad  company  was  without  fault 
hi  mnning  a  train  on  a  dark  night  with  no 
light  on  Its  engine,  thereby  depriving  itself 
of  the  power  to  keep  such  reasonable  lookout 
as  the  law  required;  that  the  declaration  in 
the  Rodgers  Case  meant  to  charge  that  the 
failure  to  have  proper  lights  on  the  engine 
was  negligence  In  itself,  without  regard  to 
whether  or  not  they  were  necessary  for  the 
maintenance  of  a  reasonable  lookout;  that 
the  evidence  bears  out  this  view  of  the  plead- 
faig,  because  it  there  appears  that  It  was  a 
bright  moonlight  night,  and  therefore  imma- 
terial whether  or  not  there  were  lights  on 
the  engine;  that  it  would  be  a  strange  and 
striking  contradiction,  if  not  a  curious  ab- 
inrdity,  to  announce  it  to  be  the  duty  of  a 
railroad  company  to  keep  a  reasonable  look- 
out and  at  the  same  time  to  hold  that  it 
could  so  envelop  itself  In  darkness  as  to 


prevent  Its  performance  of  such  clearly  stat- 
ed duty. 

The  argument  of  the  learned  counsel  on 
this  point  may  be  reduced  to  this  proposi- 
tion: that  If  it  is  a  bright  moonlight  night 
the  railroad  may  run  its  trains  without  lights 
on  its  engines,  but  If  there  is  no  moon,  or 
the  moon  is  obscured  so  as  to  make  the  night 
dark.  It  must,  for  the  protection  of  bare  li- 
censees, provfde  its  engines  with  artificial 
lights,  or  be  held  guilty  of  a  failure  to  per- 
form a  legal  duty  due  to  such  licensees. 

To  maintain  this  view  would  destroy  the 
established  rule  that  a  railroad  company  is 
under  no  duty  to  make  prevloufl  preparation 
for  the  protection  of  mere  licensees;  for,  If 
they  must  provide  lights  for  their  protection 
on  a  dark  night  it  could  with  equal  propriety 
be  urged  that  on  a  downgrade — ^which  it  is 
here  contended  so  reduced  the  noise  of  the 
train  as  to  destroy  its  value  as  notice — ^the 
company  should  be  required  to  substitute  oth- 
er noises  as  notice  of  Its  approach.  It  could 
with  equal  force  be  contended  that  Its  ma- 
chinery and  appliances,  other  than  lights, 
should  be  in  ordery  that  competent  employ^ 
should  be  provided,  and  that  the  speed  of 
its  trains  should  be  so  regulated  as  to  pro- 
vide for  the  increased  danger  of  a  dark  night 
to  the  licensee.  Many  things  could  be  done 
which  would  add  to  the  facility  and  safety 
with  which  bare  licensees  might,  for  their 
own  convenience,  use  the  private  property 
of  the  railroad;  but  enough  has  been  said  to 
Indicate  how  difficult.  If  not  Impossible,  It 
would  be  to  Ingraft  upon  the  rule  mentioned 
any  exception  without  ignoring  the  property 
rights  of  the  railroad  company.  There  is  no 
contradiction  in  the  rule  holding  that  the 
defendant  company  must  keep  a  reasonable 
lookout  to  avoid  injuring  bare  licensees,  and 
at  the  same  time  providing  that  It  is  under 
no  obligation  to  furnish  lights  for  Its  en- 
gines on  a  dark  night  for  the  protection  of 
such  persons.  There  Is  no  obligation  upon 
the  defendant  to  do  anything  to  make  the 
conditions  more  favorable  than  the  natural 
surroundings  make  them.  The  obligation  is 
-not  an  absolute  one  to  discover  the  plaintiff, 
but  it  is  only  the  duty  of  using  ordinary  care 
to  keep  a  reasonable  lookout  under  the  con- 
ditions and  circumstances  existing  at  the 
time  the  point  is  reached  where  the  licensee 
may  be  reasonably  expected.  This  is  shown 
by  the  instruction  approved  in  the  Rodgers 
Case,  supra,  which  told  the  jury  that  if  they 
believed  from  the  evidence  that  the  servants 
of  the  defendant  in  charge  of  the  engine 
could  not,  in  the  exercise  of  reasonable  care, 
under  the  circumstances  surrounding  them  at 
the  time,  have  known  of  the  danger  to  the 
plaintiff's  decedent  in  time  to  have  avoided 
the  accident  they  must  find  for  the  defend- 
ant. 

In  the  case  at  bar  the  defendant  dischar- 
ged its  duty  to  the  plaintiff  when  it  kept 
such  reasonable  lookout  at  the  time  as  its 
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serrants  could  keep  under  the  conditions 
then  existhig,  among  which  conditions  was 
an  absence  of  the  moon,  and  no  artificial 
light  provided  to  take  its  place.  The  dark- 
ness, which  it  is  contended  imposed  upon 
the  defendant  the  duty  of  providing  lights 
for  the  protection  of  the  plaintiff,  also  en- 
veloped the  latter  when  he  stepped  from  a 
place  of  safety  on  the  pathway  to  the  de- 
fendant's track,  and  should  have  suggested 
to  him  the  increased  danger  of  his  situation. 
Having  reached  the  conclusion,  however,  that 
the  defendant  company  has  failed  In  the  per- 
formance of  no  legal  duty  that  it  owed  the 
plaintiff.  It  is  not  necessary  to  consldar  the 
negligence  of  the  latter. 

For  these  reasons  the  Judgment  complained 
of  must  be  affirmed. 


(104  Va.  121) 

VIRQINIA  PASSENGER  ft  POWER  OO.  et 

al.  V.  FISHER  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

15,  1905.) 

1.  DECBEE  —  AFPBALABILITT  —  APPOIRTlfEIiT 

OF  Rbceiveb. 

A  decree  of  a  state  court  appointing  a  re- 
ceiver of  property  of  a  corporation,  a  receiver 
of  which  had  previously  been  appointed  In  the 
federal  court  in  a  suit  commenced  after  the 
commencement  of  the  suit  in  the  state  court, 
authorizing  the  receiver  to  intervene  In  the 
other  suit,  and  requests  a  vacation  of  the  fed- 
eral order,  and  a  turning  over  of  the  property 
to  the  receiver  of  the  state  court,  was  an  ap- 
nealable  decree,  under  Code  1904,  p.  1836,  S 
3454,  authorizing  an  appeal  from  a  decree  re- 
quiring a  change  in  the  possession  of  property. 

2.  AppEAii— Scope  of  Review. 

On  appeal  from  a  decree  appointing  a  re- 
ceiver of  property  of  a  corporation,  all  decrees 
and  proceedings  in  the  case  were  open  to  con- 
sideration and  review. 
8.  Corporations— IWJTJBT  to  CJobporatiow— 

Suit  bt  Stockholders. 

In  order  for  a  stockholder  to  sue  on  a 
cause  of  action  in  favor  of  the  corporation, 
there  must  have  been  a  demand  on  the  directors 
or  other  managing  body  to  institute  proceed- 
ings, and  a  refusal  so  to  do,  or  it  must  have 
been  reasonably  certain  that  a  demand  would 
have  been  useless. 

[Ed.  Note. — For  cases  In  point,  see  voL  12, 
Cent.  Dig.  Cbrporations,  U  791-796.] 
4.  Same— Suit  by  Stockholders— Bill— Al- 

LEGATIONS— SUFFICIBNOT. 

Where  the  conduct  of  one  controlling  the 
majority  of  the  stock  of  a  corporation  con- 
stituted a  wrong  toward  the  corporation,  it  was 
not  necessary  that  a  stockholder  should  apply 
to  the  corporation  at  a  meeting  of  the  stock- 
holders for  action  to  redress  the  wrongs,  as  a 
condition  precedent  to  the  maintenance  of  an 
action  by  him  for  the  appointment  of  a  re- 
ceiver. 

6.  Corporations— Action  by  Stockholders 
—Bill— Sufficiency. 

In  a  suit  b^  stockholders  for  the  appoint- 
ment of  a  receiver  because  of  wrongs  perpe- 
trated against  the  corporation,  the  blU  alleged 
that  a  certain  defendant  controlled  a  majority 
of  the  stock,  and  that,  owing  to  his  influence, 
certain  persons  had  been  elected  directors,  who 
held  offices  of  trust  in  some  of  the  numerous 
corporations  controlled  by  him  and  his  family, 
and  that  thereby  he  personally  controlled  the 
corporation;    the  directors  colluding  with  liim 


in  acts  of  spoliation  committed  on  its  property. 
Heldj  that  it  not  appearing  what  offices  the 
directors  held,  and  the  allegation  as  to  their 
being  subservient  to  the  wishes  of  the  defend- 
ant in  question  being  a  conclusion,  and  there 
being  nothing  to  show  that  any  directors  ex- 
cept the  defendant  in  question  would  be  bene- 
fited by  the  grievance  complained  of,  the  bill 
did  not  show  a  sufficient  excuse  for  failing  to 
apply  to  the  directors  for  redress  of  the  wrong 
complained  of. 

6.  Same  — Wrong    against    Corporation— 
Suit  by  Bondholders. 

The  proper  party  to  bring  a  suit  to  fore- 
close a  mortage  deed  securing  railroad  bonds 
or  to  protect  the  property  is  the  trustee,  and  a 
bondholder  may  not  bring  it  unless  the  trustee 
has  been  requested  and  neglected  so  to  do,  or  is 
in  a  position  where  he  is  unable  to  act 

7.  Equity— JuRisDicnon  —  Rights  of  Gen- 
eral Creditors. 

A  general  creditor  cannot  file  a  bill  in 
equity  to  enforce  a  claim  against  a  going  con- 
cern unless  he  has  first  obtained  a  lien  on  the 
property,  or  it  is  otherwise  provided  by  statute. 
[Ed.  Note. — ^For  cases  in  point,  see  voL  14, 
Cent  Dig.  Creditors*  Suit.  8  51.] 

Appeal  from  Hustings  Court  of  Peters- 
burg. 

Suit  by  George  B.  Fisher  and  others 
against  the  Virginia  Passenger  &  Power 
Company  and  others.  From  a  decree  in  fa- 
vor of  complainants,  defendants  appeal.  Re- 
versed. 

Christian  ft  Christian  and  Mnnford,  Hun- 
ton,  Williams  ft  Andersen  (Frank  W.  Chris- 
tian and  Henry  W.  Andersen,  of  counsel), 
for  appellants.  W.  B.  McIIwaine,  Alexan- 
der Hamilton,  L.  L.  Lewis,  and  Bichd.  B. 
Davis,  for  appellees, 

BUCHANAN,  J.  The  appellees,  George 
B.  Fished,  Charles  Hall  Davis,  and  Philip 
Rogers,  filed  their  bill  in  the  hustings  court 
of  the  dty  of  Petersburg  against  the  Vir- 
ginia Passenger  ft  Power  Company,  the 
Charlotte  ft  Prince  Edward  Electric  Rail- 
way ft  Improvement  Company,  Frank  Jay 
Oould,  Helen  Miller  Gould,  and  William 
Northrup,  trustee,  in  which  they  8ne  for 
themselves  and  all  others  who  are  stodc- 
holders  or  bondholders  or  creditors  of  tbe 
Virginia  Passengw  ft  Power  Company  who 
may  come  in  and  contribute  to  the  costs  of 
the  suit  The  number  of  shares  of  stock 
and  the  face  value  of  the  bonds  which  they 
own,  respectively,  is  set  out  In  the  bill. 

"The  main  purpose  of  the  suit,"  as  stated 
by  the  trial  court,  whose  opinion  is  filed  with 
the  record,  "1p  the  appointment  of  a  receiver 
to  take  charge  of  the  property  rights,  as- 
sets, and  franchises  of  said  Virginia  Pas- 
senger ft  Power  Company,  and  operate  the 
same  under  the  direction  of  this  court  until 
the  debts  outstanding  against  said  company, 
with  their  dignities  and  priorities,  have 
been  established,  and  for  a  sale  of  said  prop- 
erty rights  and  franchises  under  the  direc- 
tion of  this  court,  and  the  proceeds  applied 
to  the  payment  of  the  debts  of  said  com- 
pany in  the  order  of  their  priorities  as  ao 
established. 
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"Incident  to  said  relief,  the  complainants 
pray  tbat  the  defendants  be  enjoined  until 
the  further  order  of  this  court,  namely: 

"(1)  Frank  Jay  Gould  and  Helen  Miller 
Gould  from  disposing  of  the  shares  of  stock 
and  bonds  of  the  Virginia  Passenger  ft  Power 
Oompany  acquired  by  them  under  a  certain 
agreement,  bearing  date  December  28,  1902, 
commonly  known  as  the  'Adjustment  Agree- 
ment' 

"(2)  Frank  Jay  Gould  and  the  Charlotte 
&  Prince  Edward  Electric  Railway  ft  Im- 
proTement  Company  from  disposing  of  the 
notes  or  other  evidences  of  debt  executed  by 
the  Virginia  Passenger  ft  Power  Company 
in  connection  with  the  purchase  of  the  Rich- 
mond ft  Petersburg  Electric  Railway  Com- 
pany, or  of  the  said  stock  and  bonds  which 
are  claimed  to  be  held  by  them  as  collateral 
security  for  said  notes  or  other  evidences  of 
debt 

"(3)  William  Northrup,  trustee,  ftrom  sell- 
ing or  otherwise  transferring  to  the  Char- 
lotte ft  Prince  Edward  Electric  Ri^ilway  ft 
Improvement  Company,  or  to  any  other  per- 
son or  corporation,  any  of  the  lands  abut- 
ting upon  the  Appomattox  river  necessary 
for  the  development  of  the  water  power  of 
said  river,  now  held  by  him  as  such  trustee.** 

The  defendants  demurred  to  and  answered 
the  bill.  Upon  the  hearing  of  the  cause, 
upon  the  motion  of  the  complainants  for  the 
appointment  of  a  receiver,  and  for  Injunc^ 
tlons  as  prayed  for  upon  the  pleadings,  ex- 
hibits, and  affidavits  filed,  the  court  over- 
mled  the  demurrer,  and  appointed  a  receiver 
of  all  of  the  assets  and  property  of  the  Vir- 
ginia Passenger  ft  Power  Company,  and  di- 
rected him  to  hold  the  same  as  the  officer  of. 
and  under  the  direction  of,  the  court  From 
that  decree  this  appeal  was  allowed. 

The  first  question  to  be  considered  is  the 
motion  of  the  appellees  to  dismiss  the  ap- 
peal as  Improvldently  awarded,  because  that 
decree  was  not  an  appealable  decree  under 
the  provisions  of  section  S454,  p.  1836,  of  the 
Code  of  1904. 

It  is  well  settled  that  an  appeal  lies  from 
a  decree  appointing  a  receiver,  whereby  a 
change  in  the  possession  or  control  of  the 
property  is  required.  Smith  v.  Butcher,  28 
Grat  144;  Shannon  v.  Hanks,  88  Va.  838, 
13  S.  E.  437;  Deckert  v.  Chesapeake  West- 
on Co.,  101  Va.  804,  45  S.  E.  799. 

It  is  insisted  by  the  appellees  that  the  de- 
cree appealed  from  does  not,  on  its  face,  re- 
quire the  receiver  to  take  possession  of  any 
property,  nor  does  it  require  any  one  to  de- 
liver property  to  him. 

At  the  time  the  receiver  was  appointed, 
the  property  of  the  Virginia  Passenger  ft 
Powei  Company  was  in  the  hands  of  receiv- 
ers of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia, 
appointed  in  the  case  of  the  Bowling  Green 
Trust  Oompany,  trustee,  against  Virginia 
Passenger  ft  Power  Company  and  others. 


instituted  after  this  suit  was  broiight  and 
the  motion  made  for  the  appointment  of  a 
receiver  in  the  hustings  court  In  appoint- 
ing a  receiver  In  this  case,  the  hustings 
court  proceeded  upon  the  theory,  as  Is  ap- 
parent from  its  decree,  that  the  proceed- 
ings therein  had  given  It  jurisdiction  of  the 
subject-matter  of  the  suit  and  the  parties 
to  it  before  the  suit  in  the  federal  court  was 
Instituted,  and  that,  as  soon  as  the  facts 
were  properly  brought  to  the  attention  of 
that  court,  it  would,  out  of  regard  to  that 
comity  which  exists  and  must  exist  between 
the  state  and  federal  courts  in  such  cases, 
if  there  is  to  be  an  orderly  administration  of 
justice,  dismiss  its  receivers.  2  Cook  on 
Stockholders  (3d  Ed.)  S  839,  and  notes. 

Acting  upon  this  view,  the  hustings  court, 
appointed  its  receiver,  and  directed  him  to 
intervene  by  petition  or  other  proper  pro- 
ceeding in  the  cause  of  the  Bowling  Green 
Trust  Oompany  v.  Virginia  Passenger  ft 
Power  Company,  etc.,  and  request  that  court 
to  vacate  Its  order  appointing  receivers  for 
the  property  in  question,  and  direct  them  to 
turn  over  and  deliver  the  property  held  by 
them  to  the  receiver  of  the  hustings  court 
And  he  was  authorized  and  directed  to  take 
and  receive  from  the  receivers  of  that  court 
the  possession  of  all  the  property  of  the 
Virginia  Passenger  ft  Power  Company, 
wherever  situated,  and  generally  to  conduct 
all  its  business  as  a  common  carrier  of  pas- 
sengers and  freight,  and  to  discharge  all  of 
the  other  public  and  private  duties  of  that 
company.  No  further  or  other  order  was 
necessary  on  the  part  of  the  hustings  court 
to  authorize  its  receiver  to  take  possession 
of  the  property  when  the  federal  court  sur- 
rendered possession  of  it,  as  it  might  have 
done  but  for  the  fact  that  this  appeal  and 
supersedeas  was  granted  before  application 
was  made  to  that  court  by  the  receiver  as 
directed. 

We  are  of  opinion,  therefore,  that  the  de- 
cree appointing  the  receiver  in  this  case  is 
an  appealable  decree,  and  that  the  motion 
to  dismiss  the  appeal  as  improvldently 
awarded  must  be  overruled. 

The  case  being  properly  before  this  court 
upon  appeal,  all  decrees  and  proceedings 
therein  are  subject  to  consideration  and  re- 
view. Deckert  v.  Chesapeake  Western  Co., 
etc.,  supra. 

The  action  of  the  hustings  court  in  over- 
ruling the  demurrers  to  the  bill  Is  assigned 
as  error. 

One  of  the  grounds  of  demurrer  is  that 
the  complainants  sue  as  stockholders  of  the 
Virginia  Passenger  ft  Power  Company,  but 
do  not  allege  facts  which  show  their  right 
to  maintain  the  suit  In  the  capacity  of 
stockholders. 

It  Is  not  insisted  that  the  complainants, 
as  stockholders,  have  any  right  of  action 
against  the  corporation  of  which  they  are 
members,  but  their  claim  is  that.t;hey  are 
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vulng  as  stockholders  for  the  benefit  of  the 
corpoi'atioD — to  redress  its  wrongs  and  to 
enforce  Its  rights. 

Under  what  circumstances  a  stockholder 
in  a  corporation  may  bring  a  suit  in  a  court 
of  equity  upon  a  cause  of  action  existing  in 
the  corporation  has  been  recently  consid- 
ered by  this  court  in  the  case  of  Mount  v. 
Radford  Trust  Co.,  ©3  Va.  427,  431,  25  S. 
S.  244.  The  conclusion  reached  in  that  case 
was  that,  in  order  for  a  stockholder  to 
maintain  such  a  suit,  he  must  allege  and 
prove  that  a  request  or  demand  has  been 
made  upon  the  board  of  directors,  or  other 
body  managing  the  corporation,  to  institute 
proceedings  against  the  wrongdoers,  and 
•their  refusal  to  do  so  after  reasonable  re- 
quest or  demand,  or  he  must  allege  such 
facts  in  his  pleading  as  wlU  show  that  it 
is  reascmably  certain  that  a  demand  for  cor- 
porate action  would  have  been  useless.  This 
conclusion  is  sustained  by  the  great  weight 
of  authority,  and  its  correctness  is  not  con- 
troverted by  the  appellees,  as  we  understand 
their  written  and  oral  arguments.  Foss  ▼. 
Harbottle,  2  Hare,  461,  493;  Hawea  v.  Oak- 
Und,  104  U.  8.  460,  26  L.  Ed.  827;  2  Pom- 
eroy's  Eq.  Jur.  |  1095;  Morawetz  on  Corp. 
(2d  Ed.)  If  239,  240;  2  Cook  on  Stockholders 
(4th  Ed.)  §8  740,  741,  and  cases  cited. 

While  a  stockholder  may  maintain  a  suit 
where  the  cause  of  acticm  is  in  the  corpora- 
tion without  a  request  to  the  directors  or 
managing  body  to  institute  suit,  it  can  only 
be  done  under  exceptional  circumstances. 
The  rale  is  stated  by  Mr.  Justice  Miller  a» 
follows  in  Hawes  v.  Oakland,  supra:  ''The 
plaintiff  should  show  to  the  satisfaction  of 
the  court  that  he  has  exhausted  all  the 
means  within  his  reach  to  obtain  within  the 
corporation  itself  the  redress  of  his  griev- 
ances or  action  in  conformity  to  his  wishes. 
He  must  make  an  earnest,  not  a  simulated, 
effort,  with  the  managing  body  of  the  cor- 
poration, to  Induce  remedial  action  on  their 
part,  and  this  must  be  made  apparent  to 
the  court  If  time  permits  or  has  permitted, 
he  must  show,  if  he  falls  with  the  directors, 
that  he  has  made  an  honest  effort  to  obtain 
action  by  the  stockholders,  as  a  body,  in  the 
matter  of  which  he  complains.  And  he  must 
show  a  case,  if  this  is  not  done,  where  it 
could  not  be  done,  or  it  was  not  reasonable 
to  require  it." 

In  the  case  of  Tuscaloosa  Mfg.  Co.,  etc.,  v. 
Cox,  etc.,  68  Ala.  71,  it  was  held  that  where 
the  interests  of  the  corporation  are  suffer- 
ing, or  are  likely  to  suffer,  through  the  in- 
efficiency or  faithlessness  of  any  agent  or 
official,  an  appeal  for  redress  should  be  made 
to  the  board  of  directors  or  other  governing 
body,  and,  on  their  failure  or  refusal  to  act, 
the  next  redress  in  ordinary  cases  will  be 
found  in  the  power  of  the  ballot,  under  the 
charter  and  by-laws  of  the  corpwatlon;  and, 
though  there  may  be  cases .  in  which  the 
stockholder  may  invoke  the  restraining  pow- 


er of  a  court  of  equity  In  the  first  Instance, 
it  must  be  a  very  strong  case,  showing  that 
an  appeal  to  the  board  of  dhrectors  would 
be  of  no  avail,  and  delay  extremely  perilous. 

The  Supreme  Judicial  Court  of  Massachu- 
setts, in  discussing  this  question  in  Dunphy 
V.  Traveller  Newspaper  Association,  146 
Mass.  495,  497-98,  16  N.  B.  426,  431,  says: 
"Even  where  their  [the  officers']  acts  are 
ultra  vires  or  otherwise  illegal,  a  complain- 
ing member  must  first  seek  his  remedy  with 
the  corporation.  The  only  exception  to  the 
rule  that  a  stockholder  must  apply  to  the 
directors,  and  also,  if  need  be,  to  the  corpo- 
ration, for  redress  of  a  wrong  done  it,  be- 
fore he  can  sue  in  a  court  of  equity  for  him- 
self and  on  behalf  of  other  stockholders.  Is 
where  it  appears  that  such  application  would 
be  unavailing  to  protect  his  rights.''  See 
Flynn  v.  Brooklyn,  etc.,  R.  Co.,  158  N.  Y. 
493,  53  N.  E.  520;  Boyd  v.  Sims,  87  Tenn. 
771,  11  S.  W.  948;  Rathbone  v.  Gas  Co.,  31 
W.  Va.  798,  8  S.  E.  570;  Moore  v.  Silver 
YaUey  Mining  Co.,  104  N.  O.  534,  10  S.  R 
679;  Foss  v.  Harbottle,  2  Hare,  461,  493; 
Gray  v.  Lewis,  L.  R.  8  Ch«  App.  1050. 

The  bill  in  this  case  contains  no  allegation 
that  the  directors  had  been  requested  to  rem- 
edy the  wrongs  complained  of  by  suit  or 
otherwise.  Having  failed  to  make  or  allege 
such  request,  the  next  question  is,  does  the 
bill  allege  such  a  state  of  facts  as  shows 
that  redress  was  not  attainable  through  the 
action  of  the  corporation?  The  material 
statements  of  the  bill  upon  this  question  are 
in  substance  as  foUows:  It  is  alleged  that 
a  majority  of  the  stock  of  the  corporation  is 
owned  by  Frank  Jay  Gtould  and  his  sister. 
Miss  Gould,  who  are  charged  (particularly 
the  brother)  with  the  wrongs  complained  of; 
that  by  virtue  of  the  said  controlling  Inter- 
est in  the  capital  stock  of  the  Virginia  Pas- 
senger &  Power  Ck>mpany,  transferred  to 
him  by  the  adjustment  agreement  of  Decem- 
ber 23,  1902,  he  has  since  that  time  con- 
tinued In  office  as  directors  of  that  com- 
pany all  or  nearly  all  of  the  directors  who 
were  then  In  office,  and  who  recommended 
and  advised  or  approved  the  execution  of 
that  agreement  whereby  he  was  given  abso- 
lute control  and  management  of  both  the 
Virginia  Passenger  &  Power  Company  and 
the  Atlantic  Development  Company,  and  has 
added  to  the  directors  in  the  flrst-namect 
company,  in  addition  to  the  old  directors  re- 
tained by  him,  himself  and  two  of  his 
brothers,  and  also  certain  other  persons,  who 
are  holding  offices  or  positions  of  trust  in 
some  of  the  numerous  corporations  controlled 
by  him  or  bis  brothers,  and  many  of  whom 
have  their  offices  or  places  of  business  in 
the  same  building  with  him;  that  since  he 
has  assumed  control  of  the  said  company 
he  has  personally  dictated  and  controlled 
all  its  acts  and  doings;  that  the  board  of 
directors  elected  and  continued  by  him  In 
office  are  and  always  have  been  subservient 
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tc  bis  wishes,  and  haye,  in  effect,  colluded 
with  bim  In  the  acts  of  spoliation  committed 
by  blm  on  the  property  and  assets  of  the  said 
company;  that  the  officers,  directors,  and 
Beryants  of  the  company  are  now,  and  hare 
been  since  the  23d  day  of  December,  1903, 
wholly  subservient  to  his  will  and  wishes, 
and  that  he  has  personally  directed,  con- 
trolled, and  carried  Into  effect  all  the  acts 
of  the  company  complained  of;  that  since  the 
23d  day  of  December,  ld03,  when  he  assumed 
absolute  contrc^  of  the  company,  the  com- 
plainants have  sought  In  various  ways  to 
get  from  officers  of  the  company  Informa- 
tion as  to  its  action  and  Its  financial  condi- 
tion, and  in  reference  to  the  transfer  of  Its 
bonds  to  the  said  Frank  Jay  Gould,  and  Its 
general  management  by  him,  and  have  both 
at  general  meetings  of  the  stockholders, 
and  at  the  general  office  of  the  company  In 
the  city  of  Richmond,  asked  for  and  sought 
sndi  information,  but  the  complainants,  both 
at  the  stockholders'  meeting,  in  which  the. 
flald  Frank  Jay  Gould  has  a  large  majority 
of  the  stock,  and  by  the  employ^  of  the 
company  at  Its  offices  in  Richmond,  who  are 
nnder  his  domination,  have  been  refused  any 
and  all  evidence  or  information  with  refer- 
ence to  the  said  matters;  that  the  com- 
plainants have  sought  from  the  officers  of 
the  company  at  Its  office  in  Richmond,  and 
at  stockholders*  meetings,  Information  with 
reference  to  the  operation  and  condition  of 
the  company,  but  all  Information  in  refer- 
ence to  Its  affairs  has  been  refused  by  its 
officers  and  directors  at  its  office  In  Rich- 
mond, and  also  at  Its  stockholders'  meetings, 
where  the  complainants  have  propounded 
questions  and  sought  Information  which  has 
been  uniformly  and  In  every  case  refused 
them. 

The  svennents  of  the  bill  that  Frank  Jay 
Gould,  the  alleged  wrongdoer,  has  since  De- 
cember, 1908,  controlled  a  majority  of  the 
stock  of  the  company,  state  a  sufficient  rea- 
son, we  think,  for  not  applying  to  the  corpo- 
ration, at  a  meeting  of  Its  stockholders,  for 
action  to  redress  the  wrongs  complained  of. 
An  application  to  the  stockholders  for  corpo- 
rate action  under  the  facts  alleged  would 
have  been  a  vain  and  useless  undertaking. 
Dunphy  ▼.  Traveller,  etc.,  Ass'n,  146  Mass. 
495,  498,  16  N.  B.  426;  Decatur  Mineral  Co. 
▼.  Palm,  113  Ala.  532,  540,  £1  South.  315,  59 
Am.  St  Rep.  140. 

But  the  fact  that  he  controlled  a  majority 
of  the  stock,  and  had  elected  to  and  contin- 
ued in  office  the  board  of  directors,  did  not 
relieve  the  complaining  stockholders  from 
applying  to  the  directors,  unless  the  other 
circumstances  averred  relieved  them  from 
that  duty.  Dunphy  t.  Traveller,  etc.,  Ass'n, 
snpra;  Decatur  Mln.  Co.  ▼.  Palm,  supra. 

The  complainants  do  not  allege  who  or 
how  many  directors  there  were  when  this 
•tiit  was  brought  There  Is  an  exhibit  filed 
with  the  bill  which  shows  that  for  the  year 


ending  December  81, 1903,  the  board  consist- 
ed of  nine  members.  How  many  of  these 
were  old  and  how  many  were  new  directors 
is  not  shown.  What  offices  or  positions  of 
trust  the  new  directors  held  under  Frank 
Jay  Gould,  which  would  have  prevented 
them  from  falthfuly  performing  their  duties 
as  directors,  are  not  stated.  The  fact  that 
the  old  directors  recommended,  advised,  or 
approved  the  agreement  by  which  Frank  Jay 
Oould  and  his  sister  obtained  a  majority  of 
the  stock  of  the  company,  and,  to  that  extent, 
control  of  it  is  no  ground  for  presuming  that 
they  would  not  perform  their  duty,  since 
the  complainants  themselves  were  parties 
to  and  signed  that  agreentent 

The  allegation  that  the  directors  have  al- 
ways been  subservient  to  his  wishes,  and 
have,  in  effect,  colluded  with  him  In  the  acts 
of  spoliation  charged  to  have  been  commit- 
ted by  him  on  the  property  and  assets  of  the 
company,  and  that  they  are  wholly  subservi- 
ent to  his  will  and  wishes,  are  not  averments 
of  fact,  but  the  conclusions  of  the  complain- 
ants, based  upon  facts  which  are  not  alleged, 
and  upon  which,  if  alleged,  the  court  might 
draw  different  conclusions.  None  of  the  di- 
rectors except  Frank  Jay  Gould  are  charged 
with  deriving  any  benefit  from  his  alleged 
wrongdoing,  or  made  parties  to  the  suit 

In  the  case  of  Brewer  v.  Boston  Theatre, 
etc.,  104  Mass.  878,  388,  889,  the  allegations 
as  to  the  subserviency  of  the  directors  to  the 
wrongdoers,  the  latter's  control  over  them, 
and  their  faithlessness,  were  as  marked  as 
In  this  suit  In  that  case  it  was  alleged  that 
the  directors  "have  allowed  themselves  to  be- 
come little  less  than  the  creatures  of  Tomp- 
kins and  Thayer  [the  wrongdoers],  and  regis- 
ters of  their  wishes,  and  have  come  to  con- 
sider that  no  duty  rested  or  now  rests  upon 
them,  as  directors,  to  do.  more  or  other  than 
to  make  said  corporation,  and  the  property 
of  the  plaintiffs  therein  invested,  serviceable 
to  Tompkins  and  Thayer."  That  phraseology, 
said  that  court,  "does  not  comport  with  the 
distinctness  and  certainty  required  of  legal 
averments;  and  we  do  not  think  that  any 
process  of  elimination  would  deduce  from  it 
the  proposition  that  the  present  directors  of 
the  corporation  are  so  hostile  to  its  interests 
and  to  any  Judicial  proceedings  for  their  pro- 
tection as  to  make  proceedings  in  this  forum 
necessary.''  Again,  in  discussing  the  allega- 
tion "that  a  majority  of  the  present  board  of 
directors  of  said  defendant  corporation  are 
acting  In  the  Interest  of,  and  are  under  the 
control  of,  said  Tompkins  and  Thayer,"  that 
court  said:  "But  this  does  not  show  that 
they  are  wholly  dlsregardful  of  the  interests 
of  the  corporation,  or  that  they  would  so  act 
If  Informed  of  the  injurious  effect  of  their 
action,  or  that  they  would  yield  to  the  Influ- 
ence of  Tompkins  and  Thayer  If  aware  of  the 
purpose  and  uses  for  which  that  influence 
is  exerted.  It  is  not  equivalent  to  a  request 
and  a  refusal  of  the  use  of  the  corporate 
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name  and  authority  for  the  redress  of  the 
wrongs  complained  of,  nor  does  it  show  that 
snch  an  application,  upon  a  suitable  repre- 
sentation of  facts,  would  be  unavailing." 

In  the  case  of  Steiner,  etc.,  v.  Parsons,  103 
Ala.  215.  222,  13  South.  771,  774,  where  a  bill 
was  filed  by  a  stockholder  of  a  corporation 
to  have  redressed  alleged  corporate  wrongs, 
without  having  made  a  request  of  the  man- 
aging body  of  the  corporation  to  have  the 
grievances  complained  of  corrected.  It  was 
held  that  the  complainant  must  aver  in  his 
bill  the  facts  constituting  his  excuse  for  not 
making  such  request  with  particularity  and 
deflniteness.  The  averment  of  conclusions 
will  not  suffice.  "The  facts,'*  said  the  court, 
"upon  which  such  averments  of  conclusions 
rest,  should  have  been  set  out,  bo  that  the 
court  might  judge  intelligently  for  itself-^ 
as  it  Is  its  high  duty  to  do  in  such  cases— 
"whether  the  plaintiff  had  the  right  to  pro- 
ceed to  file  the  bill  in  his  name  or  not.  The 
particularity  of  averment  to  be  observed  in 
such  cases  has  received  extended  discussion 
in  adjudged  cases,  there  being  scarcely  any- 
thing to  be  added  on  the  subject"  Hawes 
V.  Oakland,  supra;  Dunphy  v.  Traveller, 
etc.,  Ass'n,  supra;  L.  &  N.  R.  Oo.  v.  Neal 
(Ala.)  29  South.  865;  Mount  v.  Radford^ 
supra;  Boyd  y.  Sims,  supra;  2  Cook  on 
Corp.  (4th  Bd.)  S  741. 

The  allegation  that  a  board  of  directors  is 
^colluding  with  the  wrongdoers,  and  that  it 
will  not  perform  Its  duty  or  would  fail  to 
•discharge  its  trust,  is  a  charge  of  fraud;  and, 
fraud  being  a  conclusion  of  law  from  facts, 
it  is  a  well-settled  rule  of  pleading  both  at 
law  and  in  equity  that  the  facts  out  of  which 
the  fraud  arises  must  be  alleged,  as  well  as 
proved,  to  Justify  relief  on  that  ground. 
Steiner  ▼.  Parsons,  supra;  Southall,  etc.,  v. 
Parish,  etc.,  85  Va.  403,  410.  7  8.  E.  534,  1 
JU  IL  A.  641. 

The  allegations  of  the  bill  do  not  show  that 
any  of  the  directors  except  Frank  Jay  Gould 
would  be  benefited  by  the  grievances  com- 
plained of.  Directors  generally  are,  and  al- 
ways ought  to  be,  .stockholders  in  the  corpo- 
ration whose  business  they  have  charge  of; 
and  it  is  to  their  interest  to  conduct  its  af- 
fairs properly  and  to  discharge  their  trust 
faithfully.  In  the  absence  of  causes  which 
may  infiuence  them  otherwise,  the  presump- 
tion is  that  they  would  do  their  duty,  and 
this  presumption  is  greatly  strengthened 
when  the  effect  of  the  duty  would  be  to  pro- 
mote their  own  interests.  Porter  v.  Pitts- 
burg, etc.,  CJo.,  120  U.  S.  670,  7  Sup.  Ct  741, 
80  L.  Bd.  830;  Decatur,  etc.,  Co.  v.  Palm,  113 
Ala.  531,  589,  21  South.  815,  59  Am.  St  Rep. 
140. 

Without  discussing  further  the  allegations 
of  the  bill  relied  on  to  excuse  the  complain- 
ing stockholders  from  not  requesting  the 
board  of  directors  to  redress  the  wrongs  com- 
plained of,  we  are  of  opinion  that  under  the 
mles  of  law  governing  this  class  of  cases, 


the  bill  does  not  allege  nofcit  facts  as  show 
with  reasonable  certainty  that  the  board  of 
directors  would  have  refused  to  remedy  the 
wrongs  complained  of,  or  to  bring  a  suit  for 
that  purpose,  and  that  a  request  or  a  demand 
upon  them  to  sue  would  therefore  have  been 
useless. 

Another  ground  of  demurrer  to  the  bill  is 
that  the  complainants  have  not  alleged  facts 
which  show  a  right  in  them  to  maintain  this 
suit  in  the  capacity  of  bondholders. 

The  contention  of  the  appellants  Is  that 
the  trustee  in  a  railroad  corporation  mort- 
gage is  the  proper  party,  and  the  only  proper 
party,  to  bring  a  suit  for  the  foreclosure  of 
the  mortgage,  or  to  protect  or  recover  the 
property  of  the  corporation  subject  to,  or 
which  should  be  subject  to,  the  li^i  of  the 
mortgage,  and  that  a  bondholder  cannot 
bring  such  suit  unless  the  trustee  has  been 
requested  so  to  do  and  has  declined,  or  is 
in  a  position  in  which  he  Is  unable  to  act 

The  general  rule  is  that  in  suits  respecting 
trust  property,  brought  either  by  or  against 
the  trustees,  the  cestuls  que  trust  as  well 
as  the  trustees  are  necessary  parties  (Story's 
Bq.  PI.  8  207),  and  this  has  been  the  rule 
generally  followed  in  this  state.  To  this 
rule,  however,  there  are  exceptions.  Story's 
Eq.  PI.  (6th  Ed.)  207a;  Carey  v.  Brown,  92 
U.  S.  171,  23  L*.  Ed.  469;  Buck  v.  Penny- 
backer's  Ex.,  4  Leigh,  6. 

In  the  last-cited  case  It  was  held  that  the 
beneficiaries  were  unnecessary  parties,  since 
the  trustee  in  that  case  represented  their  In- 
terests. 

In  Carey  v.  Brown,  supra,  it  was  held  that 
where  the  suit  is  brought  by  the  trustee  to 
recover  the  trust  property  or  to  reduce  It 
into  possession,  and  in  no  wise  affects  his 
relations  with  the  cestuls  que  trust  it  Is  un- 
necessary to  make  the  latter  parties. 

In  Short* s  I^aw  of  Railway  Bonds  &  Mort- 
gages, 8  483,  it  is  said:  "One  of  the  exoei^ 
tions  to  the  general  rule  is  in  relation  to  rail- 
road mortgages.  The  exception  in  that  class 
of  cases,"  he  states,  "may  almost  be  said 
to  overshadow  the  rule  itself.  The  doctrine 
now  universally  accepted  is  that  the  trustee 
is,  in  the  absence  of  some  special  considera- 
tion, the  only  necessary  party  in  suits  to 
enforce  or  defend  the  rights  of  bondhold- 
ers. This  doctrine  may  be  referred  to  two 
principles:  (1)  The  bondholders  usually  con- 
stitute  a  numerous  class,  having  a  common 
interest  and  therefore  suits  by  or  against 
them  fall  into  the  categorsr  of  those  in  which 
appearance  by  representation  is  permissible; 
(2)  the  nature  of  the  contract  is  such  that 
the  bondholders,  in  purchasing  their  securi- 
ties, may  reasonably  be  assumed  to  have 
agreed  that  the  trustee  should,  under  ordi- 
nary circumstances,  be  that  representative." 
Again,  in  section  485,  in  discussing  the  ques- 
tion in  what  suits  the  trustee  is  the  proper 
party  plaintiff,  he  says:  "From  the  above 
principle  it  follows  that  under  ordinary  cir- 
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camstances  tbe  trustees  are  the  proper  par- 
ties to  instltate  a  suit  for  the  foreclosure 
of  the  mortgage,  or  to  maintain  and  defend 
the  tmst  fund  against  wrongful  attack  or 
Injury  tending  to  impair  its  safety  or  amount, 
or  to  apply  for  an  injunction  to  restrain  an 
alleged  Illegal  proceeding  which  will  injure 
the  value  of  the  bonds  and  cast  a  cloud  upon 
the  security,  or  to  bring  suit  to  have  a  con- 
troverted priority  or  lien  settled  before  ir- 
redeemable sale  Is  made  under  another  mcnrt- 
gage  which  is  claimed  to  rank  above  the  one 
made  to  the  petitioners,  or  to  secure  from 
the  company  an  accounting  where  it  has  neg- 
lected to  apply  earnings  to  the  mortgage 
debt"  And  in  section  402  it  is  said  that, 
while  the  interposition  of  a  trustee  in  the 
mortgage  does  not  limit  in  any  degree  the 
ahstract  right  of  the  bondholders  to  institute 
proceedings  to  foreclose,  "it  modifies  the  rem- 
edial procedure  for  its  enforcement  to  the 
atent  that  the  bondholders  are  not  allowed 
to  take  any  active  steps  in  initiating  a  fore- 
closure suit  unless  they  show  that  the  trustee 
has  refused  to  bring  the  suit,  or  is  for  some 
reason  an  improper  person  to  represent  their 
interests.'* 

Judge  Thompson*  In  his  work  on  Oorpora- 
tloos,  VOL  6,  S  6210,  says,  that:  'The  position  of 
bcndholders,  a0  beneficiaries  undor  the  trust 
eipressed  In  the  mortgage  deed  of  trust,  is 
somewhat  analogous  to  that  of  stockholders, 
in  respect  of  their  rights  of  action  to  redress 
grievances  arising  in  the  management  of 
the  affairs  of  the  corporation.  Ordinarily 
such  bondholders  have  no  right  to  bring  an 
action  to  foreclose  the  mortgage,  but  the 
trustee  in  the  mortgage,  as  stated  in  the  pre- 
ceding section,  is  the  proper  person  to  sue. 
But  if  he  neglects  to  sue  after  the  happen- 
ing of  the  omditlon  which  entitles  the  bond- 
holders to  a  foreclosure,  and  after  being  re- 
quested by  them  so  to  do,  they  may  bring 
the  action  to  foreclose,  making  him  a  party 
defendant** 

The  rule  on  the  subject,  as  stated  In  Cook 
on  Stockholders  (4th  Ed.)  vol.  8,  <  826,  Is 
that:  The  proper  person  to  foreclose  is  the 
tmstee  to  whom  the  deed  of  trust  runs. 
Unless  he  refuses  or  neglects  to  perform  his 
duty,  his  cestuis  que  trust,  the  bondholders, 
have  no  standing  in  court  Hence  the  bond- 
holder must  in  good  faith  place  the  matter 
hefore  the  tmstee  and  ask  him  to  commence 
the  suit  If  then  he  refuse  or  decline  to  do 
so,  the  bondholder  may  sue.  But  the  bond- 
holder, in  his  bill  of  complaint,  must  al- 
lege the  request  to  the  trustee,  and  the  re- 
fusal or  neglect  of  the  trustee  to  act.'*  And 
in  section  880  the  same  author  says:  "In 
addition  to  bondholders'  suits  to  foreclose 
the  mortgage  when  the  trustee  refuses  to  do 
so,  the  bondholder  may  bring  suit  to  protect 
the  property,  where  there  is  imminent  danger 
to  it,  and  the  trustee  refuses  to  bring  suit" 

In  1  Morawetz  on  Corp.  <  289,  it  is  said, 
that:    ''It  is  a  general  rule,  founded  on  con- 


venience and  the  Implied  agreement  of  the 
parties,  that  where  a  trustee  is  invested 
with  active  duties  and  r^resents  numerous 
beneficiaries,  no  portion  of  the  beneficiaries 
are  entitled  to  bring  suit  for  the  protection 
of  the  trust  unless  the  trustee  has  refused 
or  is  unable  to  take  the  necessary  steps  to 
protect  it  on  their  behalf." 

The  doctrine  stated  by  the  text-writers 
quoted  is  based  upon  or  groves  out  of  sev- 
eral considerations:  The  peculiar  character 
of  the  security  (Shaw  v.  Railroad  Co.,  100 
U.  a  605,  25  L.  Ed.  757);  the  fact  that  the 
trustees  are  parties  to  the  mortgage  contract 
negotiating  its  terms  and  stipulations,  to 
whom  the  usual  rights  and  powers  of  mort- 
gagees are  reserved,  and  the  usual  obliga- 
tion of  mortgagors  are  made  (Coal  Ck>.  ▼. 
Blatchford,  11  Wall.  172,  20  L.  Bd.  179); 
that  the  debt  secured  generally  consists  of 
a  large  number  of  bonds,  which  pass  fre- 
quently from  hand  to  hand,  and  are  owned 
by  many  persons  (8  CJook  on  Corp.  {  819); 
that  generally  all  the  rights  the  bondholders 
hare  or  ever  had  in  the  mortgage,  legal  or 
equitable,  they  get  through  the  trustees  to 
whom  the  conveyance  was  made  for  their 
security  (Richter  v.  Jerome,  123  U.  8.  238, 
246,  8  Sup.  Ct  106,  31  L.  E2d.  182);  the  re- 
lation which  the  bondholders  bear  to  each 
other,  thehr  bonds  generally  being  of  the 
same  class  and  issued  at  the  same  time 
(Shaw  ▼.  Railroad,  supra);  the  fact  that  the 
trust  is  not  a  dry,  naked  agency,  but  is 
coupled  with  important  duties  in  caring  for 
the  trust  subject  as  well  as.  instituting  fore- 
closure proceedings  where  necessary  (8 
Cook  on  Stockholders^  S  815);  the  difficulty, 
if  not  the  impossibility,  of  bringing  all  the 
bondholders  before  the  court  and  the  inju- 
rious delays  which  may  result  from  endeav- 
oring to  do  so  (Story's  Bq.  PI.  |  97;  8  Cook 
on  Stockholders,  {  821);  and  the  fact  that 
by  the  terms,  expressly  or  impliedly,  of  the 
mortgage  itself,  the  trustee  generally  is  made 
the  representatlye  of  all  the  bondholders  (8 
Cook  on  Stockholders,  8  821).  See  Oal  Ck>. 
T.  Blatchford,  11  Wall.  172,  178,  20  L.  Bd. 
179;  Carey  y.  Brown,  92  U.  S.  171,  28  TU  Bd. 
469;  Kerrlson  y.  Stewart,  ^  U.  a  155.  160, 
161,  23  Ij.  Bd.  848;  Shaw  v.  Railroad  Co.,  100 
U.  S.  605,  25  L.  Bd.  757;  Belfield  v.  Taylor, 
12  CJond.  Bug.  Chy.  Rep.  93;  McFadden  v. 
Mays  Ca,  49  N.  J.  Bq.  176,  22  Atl.  932;  Fal- 
mouth Nat  Bank  v.  Cape  Cod  Co.,  166  Mass. 
550,  44  N,  B.  617;  Morgon  v.  Kansas,  etc, 
Ck>.  (C.  C.)  15  Fed.  55;  General  Blec.  Co.  v. 
La  Grande,  87  Fed.  590,  81  C.  O.  A.  118; 
Consolidated  Water  Co.  y.  Olty  of  San  Diego 
(C.  G.)  89  Fed.  272. 

The  question  now  under  consideration  has 
never  been  passed  upon  by  this  comt,  so  far 
as  we  know.  The  suit  of  Gibert  v.  Wash- 
ington, etCt  R-  Co.,  88  Grat  586,  waa 
brought  by  bondholders  under  a  railroad 
mortgage  deed  for  the  purpose  of  foreclos- 
ing the  mortgages  under  which  they  were 
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secured,  and  they  were  foreclosed  In  that 
suit  This,  it  is  claimed  by  the  appellees, 
must  be  regarded  as  a  decision,  by  implica- 
tion, at  leasts  that  the  suit  was  properly 
brought.  Not  only  was  no  question  made  In 
that  case  as  to  the  right  of  the  bondholders 
to  bring  the  suit,  but  theh-  bill  alleged  that, 
according  to  the  terms  of  the  several  mort- 
gage deeds,  the  beneficiaries  thereunder  were 
entitled  to  foreclose  the  same  (page  689). 
Under  the  allegations  of  the  bill,  the  bond- 
holders had  the  right  to  sue,  and,  as  their 
right  was  not  questioned,  that  case  cannot 
be  regarded  as  adjudicating  a  question  not 
raised,  and,  so  far  as  the  record  shows,  not 
in  the  mind  of  the  court 

In  Osborne  y.  Big  Stone  Gap  CoUiery  Co., 
96  Va.  58,  ao  &  B.  446,  also  relied  on  by  the 
appellees,  in  which  it  was  held  that  the 
trustee  did  not  represent  the  creditors,  the 
deed  of  trust  was  the  ordinary  deed  of  trust 
to  secure  certain  creditors;  and,  there  being 
nothing  in  the  character  of  the  trust  to 
show  that  the  trustee  had  the  right  to  or 
could  have  represented  all  the  creditors  se- 
cured by  it;  it  came  within  the  general  rule 
that  in  suits  respecting  the  trust  property, 
brought  either  by  or  against  the  trustees,  the 
beneficiaries  as  well  as  the  trustees  are  nec- 
essary parties. 

But  as  before  stated,  railroad  mortgages 
are  not  like  the  ordinary  deeds  of  trust,  but 
are  a  peculiar  class  .of  securities,  in  which 
the  trustee,  expressly  or  impliedly,  repre^ 
sents  the  bondholders,  and  it  is  his  duty  to 
enforce  their  rights  and  to  protect  their  in- 
terests under  the  trust  This  being  so,  it 
seems  to  us  that  the  rule  that  the  proper 
party  to  bring  a  suit  for  the  foreclosure  of 
such  mortgage  deed,  or  to  protect  or  recover 
the  property  of  the  corporation  subject  to,  or 
which  should  be  made  subject  to^  the  lien 
of  the  mortgage,  is  the  trustee^  and  that  a 
bondholder  should  not  be  permitted  to  bring 
such  suit  unless  the  trustee  has  been  request- 
ed to  do  so,  and  has  refused  or  neglected  to 
do  so  within  a  reasonable  time,  or  he  is  in  a 
position  where  he  is  unable  to  act  Such  a 
rule  does  not  deprive  the  bondholders  of  any 
right  or  remedy,  but  merely  imposes  condi- 
tions upon  them  in  the  exercise  of  their 
rights  and  remedies  well  adapted  to  the  pro- 
tection of  the  rights  of  those  interested  in 
such  securities,  without  subjecting  bond- 
holders to  unnecessary  inconvenience. 

Courts  of  equity  are  swift  to  protect  such 
minority  bondholders  from  oppression  and 
wrong,  but  it  is  no  hardship  upon  them  to 
require  that  they  shall  allege  and  prove 
such  facts  as  show  that  they  cannot  get  the 
relief  desired  through  their  representative, 
the  trustee,  and  that  their  suit  is  necessary 
for  their  protection. 

So  far  we  have  been  considering  the  ques- 
tion without  reference  to  the  special  pro- 
visions contained  In  the  mortgage  deed  un- 
der  which   the   complainants   claim.    This 


deed,  when  all  of  its  provisions  are  consid- 
ered together,  as  they  must  be  (Potomac 
Mfg.  Co.  V.  Evans,  84  Va.  717,  720,  6  S.  E.  2), 
clearly  shows  that  the  trustee  therein  was 
clothed  with  all  necessary  authority  to  as- 
sert and  protect  the  rights  of  the  bondhold- 
ers secured  thereby,  and  that  it  was  made 
the  duty  of  such  trustee  to  do  so.  It  further 
provides  that  the  bondholders  shall  not  in- 
stitute any  suit  or  proceeding  for  a  foreclos- 
ure of  the  mortgage  deed,  or  for  the  execu- 
tion of  the  trusts  under  it,  or  for  the  appoint- 
ment of  a  receiver,  until  after  written  notice 
has  been  given  to  the  trustee  of  the  de- 
fault complained  of,  and  a  vrritten  request 
made  to  the  trustee  to  exercise  Its  powers, 
or  to  institute  suit  in  its  own  name  to  assert 
the  right  or  remedy  the  wrong  in  question. 
The  provision  in  the  mortgage  deed  that  a 
majority  in  amount  of  the  holders  of  bonds 
shall  unite  in  such  request  to  the  trustee,  be- 
fore any  of  them  can  bring  suit  to  protect 
rights  or  remedy  wrongs  which  the  trustee 
refuses  or  neglects  to  assert  or  remedy,  need 
not  be  considered  in  this  case,  as  there  is  no 
allegation  tiiat  the  complainants  gave  any 
such  notice  or  made  any  such  request 

The  complainants  having  failed  in  their 
bill  to  aver  that  they  had  brought  their 
grievances  to  the  attention  of  the  trustee 
and  requested  it  to  sue,  or  to  set  out  such 
a  state  of  facts  as  would  show  that  the 
trustee  was  in  such  a  position  that  it  was 
unable  to  act,  we  are  of  opinion  that  the  bill 
was  demurrable  on  that  ground. 

Another  ground  of  demurrer  is  that  the 
complainants  do  not  allege  facts  which  show 
a  right  on  their  part  to  maintain  this  suit  in 
the  capacity  of  creditors. 

The  complainants  sue  in  the  capacity  of 
general  creditors,  as  well  as  of  stockhold- 
ers and  bondholders,  but  they  do  not  allege 
any  indebtedness  other  than  as  bondholders, 
nor  any  indebtedness  which  was  then  due 
and  unpaid.  It  is  well  settled  that  a  gen- 
eral creditor  cannot  file  a  bill  in  equity  to 
enforce  a  claim  against  a  living  person  or 
a  corporation  which  is  a  going  concern,  un- 
less he  has  first  obtained  a  lien  upon  the 
property,  except  where  otherwise  provided 
by  statute.  Rhodes  v.  Cousins,  6  Band.  188, 
18  Am.  Dec.  716;  Wallace  v.  Treakle,  27 
Grat  479,  486;  Nunnally  v.  Strauss,  94  Va. 
255,  260,  261,  26  S.  B.  580;  HoUins  v.  Brier- 
field  Coal  Co.,  150  U.  S.  371,  14  Sup.  Ct  127, 
87  U  Ed.  1118. 

We  are  of  opinion,  therefore,  that  the  bill 
of  appellees  does  not  show  that  they  had  the 
right  to  maintain  this  suit,  either  as  stock- 
holders, bondholders,  or  general  creditors; 
and,  not  being  entitled  to  maintain  the  suit, 
the  court  erred  in  appointing  a  receiver. 

Without  considering  the  other  grounds  of 
demurrer,  we  are  of  opinion  that  the  decree 
complained  of  must  be  reversed  and  set 
aside,  and  the  cause  remanded  to  the  hust- 
ings court  for  such  further  proceedings  as 
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the  appellants  may  be  adylsed  to  take,  not 
Inconsistent  with  the  ylews  expressed  In  this 
opinion,  and  in  accordance  with  law. 


OW  Va,  29) 

BISHOP  y.  B AGLET  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 
15,  1905.) 

1.  Watebs— Establishment  of  Dam  —  Re- 
port OF  Commissioners— SuFFioiENOT. 

Where  commissioners  appointed  in  proceed- 
ing! under  Code  1887,  <  1347  [Va.  Code  1904, 
p.  753],  to  inyestigate  and  report  on  an  appli- 
caticm  for  the  eetabllshment  of  a  mill  and  mill- 
dam  on  a  certain  stream,  designated  one  of 
their  number  to  write  out  the  report  and  sign 
their  names  thereto^  the  subsequent  acknowl- 
edgment in  open  court  of  the  report,  and  their 
signatures  by  the  commissioners  who  had  not 
personally  signed  it,  was  a  sufficient  compli- 
ance with  the  law. 

2.  Same— CoNOx.TrsiTSNSSS  or  Ripobv. 

Under  Va.  Code  1904,  p.  75(1,  (  1353,  con- 
cernmg  establishment  of  milldams,  proTiding 
that  if  on  the  report  of  the  commissioners,  or  on 
other  eyidenoe,  it  appears  to  the  court  tiiat  by 
granting  such  leave  the  health  of  the  neighbors 
will  be  annoyed,  the  leave  shall  not  be  granted, 
the  statement  in  the  report  of  the  commission- 
ers that.  If  leave  is  granted,  the  health  of  the 
neighborhood  will  be  annoyed  by  the  stagnation 
of  water  caused  by  the  pond,  producing  malaria, 
dulls,  and  fever,  is  conclusive  against  the  right 
of  applicant  to  establish  the  dam. 

Appeal  from  Chrcnit  Court,  Lonenbnrg 
County. 

Proceeding  lay  James  A.  Bishop  against  H. 
H.  Bagley  and  others.  From  an  order  of  the 
county  conrt,  plaintiff  appealed  to  the  circuit 
court,  and,  from  the  Judgment  of  the  circuit 
court  in  favor  of  the  defendants,  plaintifT  ap- 
peals.   Affirmed. 

Wm.  B.  Neblett  and  Meade  Haskins,  for 
appellant    A,  B.  Dickinson,  for  appellees. 

KEITH,  P.  Appellant,  Bishop,  presented 
his  application  in  writing  to  the  county  court 
of  Lunenburg  county  for  the  re-establish- 
ment of  a  mill  and  milldam  on  FUit  Rock 
creek;  and  in  February,  1901,  the  county 
court  pronounced  an  order  appointing  com- 
missioners to  Investigate  and  report  upon  the 
subject  as  provided  by  Code  1887,  S  1347  [Va. 
Code  1904,  p.  758].  From  time  to  time  such 
proceedings  were  had  in  the  county  court 
that  on  the  13th  of  August  1001,  an  order 
was  entered  refusing  the  application;  and 
thereupon  Bishop  appealed  to  the  circuit 
court,  where  the  Judgment  of  the  county 
court  was  reversed,  and  the  matter  retained 
toT  further  proceedings. 

At  the  November  term,  1901,  the  circuit 
court  appointed  five  commission's,  four  of 
whom  made  a  report  to  the  April  term,  1902. 
1^0  this  report  numerous  exceptions  were 
talcen,  and  the  court  being  of  opinion  that 
^e  r^)ort  was. not  sufficiently  definite  with 
respect  to  certain  matters  of  inquiry,  set 
sside  the  report  and  appointed  a  new  com- 
mission, consisting  of  five  persons.  Three  of 
these  commissioners  acted,  and  made  their 


r^;>ort  to  the  November  term,  1902.  To  this 
report  appellant  filed  numerous  exceptions, 
and  at  the  May  term,  1903,  an  order  was  en- 
tered dismissing  bis  application,  and  he 
thereupon  obtained  an  appeal  from  one  of 
the  Judges  of  this  court 

There  are  numerous  assignments  of  error, 
of  which  we  shall  consider  only  two. 

The  final  report  of  the  case  was  excepted 
to  by  appellant  upon  the  ground  that  it  was 
signed  by  only  one  of  the  commissioners  ap- 
pointed. From  the  bill  of  exceptions  it  ap- 
pears that  the  three  commissioners  met  and 
acted  together,  and  directed  one  of  their  num- 
ber to  prepare  their  report,  embodying  the 
results  of  their  inquiry  and  deliberation. 
This  duty  was  performed  by  T.  C.  Maddux, 
who  drew  up  the  report  and  signed  his  own 
name  to  It  end  also  the  names  of  the  two 
other  commissioners.  Some  time  thereafter 
Lw  A.  Gee  saw  the  report  and  adopted  it  J. 
8.  Saunders,  the  other  commissioner,  had 
never  seen  the  report  until  it  wss  read  to 
him  in  open  court;  but  having  heard  It  he 
declared  that  it  correctly  stated  his  views, 
and  that  the  commissioners  had  authorized 
one  of  their  number  to  prepare  and  sign  the 
report  because  they  lived  in  different  sections 
of  the  county,  and  it  was  not  convenient  for 
them  to  perform  the  work  together- in  one 
day.  And  thereupon  the  report  and  the  sig- 
natures thereto,  as  made  by  T.  C.  Maddux, 
were  duly  acknowledged  in  open  court  by  the 
commissioners  for  whom  he  had  signed.  ^ 

This  seems  to  us  a  reasonable  and  sufficient 
compliance  with  the  law,  and  the  exception 
to  the  report  on  that  account  was  properly 
overruled  by  the  circuit  court 

The  other  ground  of  exception  to  which  we 
shall  allude,  and  which,  being  decisive  of  the 
case,  obviates  the  necessity  for  dealing  with 
any  other,  is  to  that  part  of  the  report  which 
states  that  *1f  said  leave  is  granted  to  erect 
said  milldam  at  said  place,  the  health  of  the 
neighborhood  will  be  annoyed  by  the  stagna- 
tion of  water  caused  by  said  pond,  producing 
malaria,  chills,  and  fever."  In  support  of  his 
exception,  appellant  offered  to  show  by  the 
testimony  of  numerous  witnesses  that  the 
re-establlshment  of  the  dam  would  not  affect 
the  health  of  any  one.  But  the  court  refused 
to  hear  testimony  upon  the  subject  and  over- 
ruled the  exception. 

So  much  of  section  1353,  p.  750,  of  Va. 
Code,  1904,  as  bears  upon  this  point  is  as 
follows:  "If,  on  the  report  or  on  other  evi- 
dence, it  appears  to  the  court  that  by  grant- 
ing such  leave  the  mansion  house  of  any  per- 
son other  than  the  applicant  himself,  or  the 
outhouses,  yard,  garden,  or  orchards  thereto 
belonging,  will  be  overflowed  or  taken,  or 
that  the  health  of  the  neighbors  will  be  an- 
noyed, the  leave  shall  not  be  granted." 

In  Mayo  v.  Turner,  1  Munf.  405,  Judge 
Tucker  says  that:  "The  only  question  in 
this  case  is  whether  the  inquest  of  the  Jury, 
finding  that  the  health  of  certain  persons  in 
the  neighborhood,  of  whom  appellee's  family 
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were  a  part,  will  be  amnoyed  by  the  erection 
of  a  mllldam,  etc.,  be  conclusive  against  the 
petitioner,  or  whether  It  be  competent  for 
him  to  examine  witnesses  to  Impugn  that 
finding.  •  •  *  The  fifth  section  enacts 
that  If,  on  such  Inquests,  or  on  other  evi- 
dence, It  shall  appear  to  the  court  that  cer- 
tain Inconveniences  may  result,  or  the  health 
of  the  neighbors  be  annoyed,  they  shall  not 
give  leave  to  build  the  mill  and  dam.'  From 
hence  It  appears  to  me  that  If  the  opinion  of 
the  jury  be  affirmative,  that  the  health  of  the 
neighbors  will  be  annoyed,  the  same  1b  con- 
clusive against  the  party  applying  to  build 
the  mill,  but  that,  If  It  be  merely  negative,  a 
person  supposing  himself  likely  to  be  ag- 
grieved thereby  may  controvert  such  opinion 
of  the  Jury  by  other  evidence;  and.  If  by 
such  other  evidence  It  shall  appear  to  the 
court  that  the  health  of  the  neighbors  will 
be  annoyed,  they  are  bound  by  the  terms  of 
the  law  not  to  give  leave  to  build  the  mill." 
This  opinion  was  concurred  In  by  all  the 
Judges. 

In  Miller  ▼•  Truehart,  4  Leigh.  670,  speak- 
ing of  the  statute  under  consideration,  the 
court  said:  ''A  glance  at  Its  provisions  will 
show  how  exceedingly  careful  It  has  been  of 
the  health  of  the  citizen.  The  Jury  Is  direct- 
ed to  Inquire  and  report  whether.  In  its  opin- 
ion, the  health  of  the  neighbors  will  be  an- 
noyed by  the  stagnation  of  the  wat«*s.  If 
the  Jury  reports  that  no  such  annoyance  will 
take  place,  any  person  may  contest  the  truth 
of  the  statement,  and  produce  evidence  be- 
fore the  court;  and  if,  upon  this  evidence, 
the  court  shall  think  that  the  Jury  Is  wrong, 
it  win  refuse  leave  to  erect  the  mill.  If,  on 
the  contrary,  the  Jury  reports  that  the  health 
of  any  part  of  the  neighbors  will.  In  its  opin- 
ion, l-e  affected,  or  will  probably  be  affected, 
this  Is  conclusive — no  evidence  can  be  ad- 
duced to  controvert  It— for  the  law  says  that 
In  such  case  the  court  shall  not  give  leave  to 
build  the  mill  and  erect  the  dam."  And  the 
case  of  Mayo  v.  Turner,  supra,  la  dted  with 
approval. 

It  Is  true  that  at  the  time  Mayo  t.  Turner 
was  decided,  and  when  It  was  followed  In 
Miller  v.  Truehart,  the  statute  provided  for 
-  the  impaneling  of  a  Jury;  and  it  Is  contend- 
ed that,  commissioners  having  been  substi- 
tuted for  a  Jury,  the  authority  of  those  cases 
has  been  impaired. 

A  comparison  of  the  statutes  will  show 
that  the  only  change  In  phraseology  Is  that 
the  former  statute  says  that  'if  on  such  in- 
quests, or  on  other  evidence,"  while  the  pres- 
ent statute  says,  *if  on  the  report,  or  on  oth- 
er evidence,"  it  appears  that  the  health  of 
the  neighbors  will  be  annoyed,  the  leave 
shall  not  be  granted. 

We  have  then  the  statute  law,  which  was 
Interpreted  by  this  court  nearly  a  century 
ago,  a  revision  and  re-enactment  of  the  stat- 
ute law  in  1849,  and  the  substitution  of  the 
report  of  commissioners  for  a  Jury  of  In- 
quest; the  language  of  the  statute  in  other 
respects  remaining  unchanged.    This  seems 


to  us. to  be  a  leglslattve  indorsement  ot  the 
Judicial  construction,  and  places  It  outside 
the  region  of  further  controversy  until  the 
Legislature  shall  see  fit  to  Interpose. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  Is  no  error  In  the  Judgment  ot  the 
circuit  court,  which  is  affirmed. 

(IM  Va.  SD 
WEST  v.  CITY  OP  NEWPORT  NEWS. 
(Supreme  Court  of  Appeals  of  Virginia.     June 

16,  1906.) 
!•  Municipal   Cobpobations  ^  Taxxs  —  Ab- 

8E8SMBNT— FoiiLOWINQ  STATB  LiST. 

Under  the  express  provisions  of  Const,  art. 
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128  TCode,  p.  cczfiiiL  and  Code  1904,  p. 
'033h,  a  monicipal  assessment  of  prop- 
erty in  cities  and  towns  where  there  \b  an 
asseBsment  for  state  taxes  most  be  the  same 
as  the  state  assessment. 
2.  Same— OBniNARGES— ConsTBUCTiON. 

A  city  ordinance  Imposing  a  tax  on  the 
"capital  stock"  of  banks  located  within  the  cl^ 
was  not  in  violation  of  Acts  1902-04,  |  17, 
p.  163,  providing  that  no  tax  shall  be  assessed 
on  the  ^capital"  of  any  bank. 

[Ed:  Note. — For  cases  In  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Oorporations.  {§  2029, 
2052 ;  vol.  45,  Cent  Dig.  TaxaUon,  {(  6S7,  688.] 

8.  Same— Bank  Stock. 

Bank  stock  being  declared  to  be  personal 
>perty  by  Code  1904,  p.  608,  ft  1173a,  subsec 
r,  such  stock  was  covered  by  a  city  ordinance 
imposing  a  tax  on  "all  personal  property  of 
every  description.  Including  capital  stock  of 
banks  located  within  the  city,"  though  the  lat- 
ter clause  should  be  construed  as  referrlnip  to 
the  "capital"  of  the  bank. 

[Dd.  Note. — For  cases  In  point,  see  vol.  36. 
Cent  Dig.  Municipal  Corporations,  (f  2029, 
2052;  vol.  45,  Cent.  Dig.  Taxation,  M  WT,  6Saj 

4.  Same— Mabkbt  Value. 

Certain  bank  stock  having  been  assessed  at 
its  market  value  for  state  taxes,  an  ordinance 
imposing  a  tax  of  90  cents  on  every  $100  of 
the  "assessed  value"  thereof  was  not  objection- 
able on  the  ground  that  such  assessment  was 
not  on  the  market  value  of  the  stock,  the  as- 
sessment having  been  made  on  the  assessed 
valuation  for  state  taxes,  as  required  by  Const, 
art.  8,  «  128  [Code,  p.  ccxllii];  and  Code  1904, 
p.  495,  §  1033h. 

6.   SAMB---CoiCia88IONEB  OV  RsyBHUB— OSAB- 

TEB  Duties. 

Newport  News  City  Charter,.  §  86,  pro- 
viding that  the  commissioner  of  revenue  snail 
perform  all  the  duties  in  relation  to  the  assess- 
ment of  property  for  city  taxes  that  may  be 
ordered  by  the  council,  applies  only  where  there 
is  no  state  assessment  or  the  property  within 
the  city  which  can  be  followed  as  provided  by 
Const,  art  8,  i  128  [Code,  p.  ccxllii],  and  Code 
1904,  p.  495,  8  1033h. 

Brror  to  Corporation  Conrt  of  Newport 
News. 

Motion  by  G.  B.  West  against  the  city  of 
Newport  News  for  the  collection  of  an  al- 
leged erroneous  assessment  of  certain  bank 
stock  for  city  taxes.  From  a  decree  dismiss- 
ing the  application,  plaintiff  brings  error. 
Affirmed. 

J.  A«  Massle,  City  Atty.,  for  defendant  in 
error. 

HARRISON,  J.  This  motion  was  made  hj 
the  plaintiff  in  error  under  section  571,  p. 
283,  of  the  Code  of  1904,  for  tbe  correction 
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ot  an  alleged  erzoneooa  aBsessment  of  taxes, 
whereby  be  was  charged  by  the  defendant 
in  error  with  $148.50  city  taxes  for  the  fiscal 
year  1903-04  on  400  shares  of  the  stock  of 
the  Citizens'  &  Marine  Bank  of  Newport 
News,  of  the  assessed  Yalue,  for  the  pur- 
pose of  state  taxation,  of  $16,500,  npon  con- 
sideration whereof  the  lower  conrt  held  that 
the  taxes  complained  of  were  legally  assess- 
ed and  levied,  and  dismissed  the  application 
for  relief  therefrom. 

The  plaintiff  in  error  claims  to  be  aggriey- 
ed  by  this  action  of  the  lower  court  in  the 
following  particulars :  Because  (1)  the  ordi- 
nance of  the  dty  of  Newport  News  approved 
June  17,  1903,  imposing  taxes  on  personal 
property,  attempted  to  impose  a  tax  on  the 
capital  stock  of  the  banks  of  said  city,  in- 
stead of  laying  such  tax  upon  the  shares  of 
stock  of  the  individual  stockholders;  and 
that  such  an  ordinance  is  invalid,  and,  being 
Invalid,  no  legal  tax  was  thereby  assessed 
or  levied  either  upon  the  shares  of  a  stock- 
bolder  or  the  capital  stock  of  the  bank.  (2) 
That,  even  if  a  legal  tax  was  imposed  by 
the  ordihance,  the  dty  authorities  did  not 
follow  the  mode  of  assessment  and  manner 
<rf  collection  prescribed  by  statute  for  the 
collection  of  state  taxes  upon  shares  of  stock. 
(8)  Because  section  86  of  the  dty  charter, 
under  which  it  la  alleged  the  shares  were 
assessed,  if  a  tax  was  imposed  on  them,  is 
onconstitntional  and  void.  (4)  That  the  ordi- 
nance imposing  the  tax  la  unconstitutional 
and  void.. 

The  ordinance  in  question,  which  was  ap- 
proved June  17,  1903,  is  as  follows: 

'*Be  it  ordained  by  the  common  council  of 
the  dty  of  Newport  News,  that  for  the  fiscal 
year  beginning  on  the  first  day  of  February, 
1903,  the  taxes  on  lands  and  lots  and  the 
improvements  thereon,  persons,  incomes,  and 
other  property  for  the  payment  of  the  inter- 
est on  the  dty  debt  and  to  meet  the  appropri- 
ations for  the  fiscal  year  of  1908  and  1904, 
beginning  July  1st  1903,  shall  be  as  follows: 
Upon  all  lands,  lots  and  improvements  there- 
on, wharves  and  upon  all  personal  property 
of  every  description,  including  the  capital 
<tock  of  banks  located  in  this  dty,  exc^t 
flQch  real  and  personal  property  as  is  ex- 
empted from  taxation  by  the  laws  of  the 
state  of  Virginia,  or  any  ordinance  of  this 
city,  ninety  cents  on  every  hundred  dollars 
of  the  assessed  value  thereof." 

The  facts  certified  show  that  by  rlrtue  of 
the  authority  vested  In  him  by  this  ordinance 
and  the  general  law  the  commissioner  of  the 
revenue  assessed  the  value  of  the  shares  of 
stock  of  the  plaintiff  in  error  along  with  the 
valoe  of  the  shares  of  stock  of  the  other 
stockholders  in  the  Citizens'  &  Marine  Bank, 
and  levied  a  tax  against  each  of  such  stock- 
holders in  faror  of  the  city  of  Newport 
News,  following  the  mode  of  assessment  and 
the  manner  of  collection  prescribed  for  the 
assessment  of  state  taxes  upon  such  shares 
of  stock,  under  the  statute  authorizing  a  tax 


upon  the  shares  of  stock  in  banks  for  state 
purposes;  that  the  assessment  list  used  by 
the  commissioner  was  a  fac  simile  of,  and 
in  exact  conformity  with,  that  used  for  the 
assessment  and  collection  of  taxes  for  state 
purposes,  and  contained  an  alphabetical  list 
of  all  the  stockholders  of  the  Citizens'  & 
Marine  Bank,  furnished  for  such  purposes  by 
the  Auditor  of  Public  Accounts,  duly  filled  out 
by  the  cashier  of  the  bank,  and  showing  the 
number  of  shares  of  each  stockholder.  It  is 
not  pretended  that  the  valuation  upon  which 
the  shares  of  stock  are  taxed  is  erroneous, 
nor  could  such  a  contention  be  made,  as  the 
fact  is  shown  that  the  tax  is  levied  upon 
the  same  assessment  made  for  the  purposes 
of  state  taxation,  the  correctness  of  which  is 
not  questioned. 

If  the  valuation  for  state  purposes  Is  cor- 
rect, it  follows  that  the  assessment  is  cor- 
rect for  city  purposes,  as  the  law  provides 
that  'in  cities  and  towns  the  assessment  of 
real  estate  and  personal  property,  for  the 
purpose  of  municipal  taxation,  shall  be  the 
same  as  the  assessment  thereof  for  the  pur- 
pose of  state  taxation,  wheneyer  there  shall 
be  a  state  assessment  of  such  property/' 
Const  Va.  art  8,  §  128  [Ya.  Code,  p.  ccxliil]; 
Va.  Code  1904,  p.  496,  §  lOSSh. 

This  proceeding  is  not  therefore,  a  motion 
to  correct  an  erroneous  assessment  of  valua- 
tion, as  usually  understood,  but  it  is  to  avoid 
the  payment  of  taxes  upon  a  correct  assess- 
ment of  Yaluation,  upon  the  ground  that  the 
levy  has  not  been  legally  made.  That  the 
dty  has  the  authority  to  levy  a  tax  upon 
the  state  assessment  of  this  bank  stock  can- 
not be  questioned,  as  section  1040a  of  Va. 
Code  1904,  p.  002,  gires  it  such  power  in 
express  terms,  the  language  of  that  section 
being  in  part  as  follows: 

*'(1)  Hereafter  each  county  or  dty  in  which 
any  bank,  elttier  national  or  state,  is  so  lo- 
cated may,  subject  to  the  conditions  men- 
tioned below,  tax  all  the  shares  of  stock  It- 
sued  by  any  such  bank  so  located  within  its 
limits  at  the  same  rate  as  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  in- 
dividuals residing  in  such  county  or  dty. 
(2)  That  in  so  taxing  said  shares  the  said 
county  or  dty  authorities,  respectively,  shall 
follow  the  mode  of  assessment  and  manner 
of  collection  prescribed  by  statute  for  the 
collection  of  state  taxes  upon  said  shares." 

The  ordinance  in  question  imposes  a  tax 
of  90  cents  on  every  $100  of  the  assessed 
value  of  all  personal  property  of  every  de- 
scription, "including  the  capital  stock  of 
banks  located  tn  this  dty.**  The  contrition 
is  that  by  the  use  of  the  words,  'including 
the  capital  stock  of  banks  located  in  this 
dty,"  the  coundl  attempted  to  impose  a  tax 
on  the  capital  of  the  banks,  instead  of  lay- 
ing such  tax  up<m  the  shares  of  stodc  of  the 
individual  stockholders. 

The  statute  does  not  use  ttie  term  **capital 
stoc^"  in  providing  for  the  exemption  men- 
tioned,  but    employs    the   word   ''caj^tal" 
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alone.  Ttie  language  Is,  '"No  tax  sliall  be 
assessed  upon  tlie  capital  of  any  bank,'*  etc 
Acts  1902-04,  I  17,  p.  163.  ''Capital"  and 
•'capital  stock,"  while  sometimes  used  inter- 
changeably, are  not  one  and  the  same  thing. 
"Capital"  includes  the  entire  assets  of  the 
bank,  whether  represented  by  the  money 
paid  In  for  the  Issuance  of  stock,  surplus, 
undivided  profits,  or  other  property  of  the 
bank,  and  may  vary  frbm  time  to  time  ac- 
cording to  its  profits  or  losses;  while  "cap- 
ital stock"  is  fixed  and  definite,  and  repre- 
sents only  the  total  amount  derived  from  the 
Issuance  of  the  shares  of  stock. 

In  the  case  of  Union  Bank  ▼.  Richmond. 
94  Ya.  316,  26  S.  E.  821,  it  Is  said  that: 
•The  property  or  interest  of  a  stockholder 
in  an  incorporated  bank,  commonly  called  a 
'share,'  the  shares  in  the  aggregate  totality 
being  sometimeB  called  the  'capital  stock' 
of  the  bank.  Is  a  different  thing  from  the 
moneyed  capital  of  the  bank  held  and  own- 
ed by  the  corporation.  This  capital  may 
consist  of  cash,  or  of  bills  and  notes  dis- 
counted, or  of  real  estate  combined  with 
these.  •  •  •  In  whatever  it  may  be  in- 
vested. It  is  owned  by  the  bank  as  a  cor- 
porate entity,  and  not  by  the  stockholders. 
A  tax  iq>on  this  capital  is  a  tax  upon  the 
bank." 

This  is  a  diff^rent  thing  from  taxing  the 
shareholders  or  stockholders  upon  the  value 
of  their  stock.  All  legislative  acts  are  pre- 
sumed to  be  lawful,  and  are  to  be  construed 
as  such,  unless  the  contrary  plainly  appears. 
Since^  then,  the  capital  of  banks  is  exempt 
from  taxation,  the  term  "capital  stock"  used 
in  the  ordinance  clearly  had  reference  to  the 
totality  of  shares  of  the  Individual  stock- 
holders which  the  city  had  the  right  to  tax. 
The  purpose  of  the  ordinance  Is  made  mani- 
fest by  the  fact  that  in  its  execution  no  at- 
tempt has  ever  been  made  to  tax  the  capital 
of  the  several  banks  of  the  city,  but  the  as- 
sessment and  levy  has  been  upcm  the  indi- 
vidual stockholders. 

If,  however,  it  were  conceded  that  the 
use  of  the  words  "capital  stock"  showed  an 
intention  to  tax  the  capital  of  banks,  the  re- 
sult would  be  the  same,  for  we  concur  in 
the  view  taken  by  the  lower  court  that  the 
words  "all  persona]  property  of  every  de- 
scription" are  broad  enough  to  levy  a  tax 
against  all  kinds  of  personal  property, 
whether  tangible  or  intangible.  That  bank 
stock  is  personal  property  would  seem  to  be 
settled  by  section  1173a,  subsec.  7,  Ya.  Code 
1904^  p.  608,  wherein  it  is  declared  to  be  per- 
sonal pr(^erty;  and  by  section  5,  subsec.  10, 
Ya.  Code  1904,  p.  7,  which  defines  personal 
estate  to  include  chattels  real,  and  such 
other  estate  as,  upon  the  death  of  the  owner 
Intestate,  would  devolve  upon  his  personal 
representative. 

This  court  has  held  that  bank  stock  is 
property,  to  be  assessed  like  any  other  prop- 


erty. Burrows  ▼.  Smith,  Treas^  95  Ta.  094, 
29  S.  B.  674;  Union  Bank  v.  RichmoncU  su- 
pra. As  the  words,  "all  personal  property 
of  every  description,"  used  in  the  ordinance, 
are  general  terms,  they  include  all  kinds  of 
personal  property,  whether  tangible  or  in- 
tangible. Shares  of  bank  stock  being  per- 
sonal property,  and  therefore  embraced  by 
the  words  "all  personal  property,"  the  added 
words,  "including  bank  stock,"  gave  no  far- 
ther meaning  or  force  to  the  ordinance  than 
it  had  without  them.  Where  words  of  a 
general  description  are  used,  they  cover  ev- 
erything of  that  kind  not  expressly  or  by 
necessary  implication  excepted. 

The  contention  that  the  city  authorities 
did  not  follow  the  mode  of  assessment  or 
manner  of  collection  prescribed  by  statute 
for  the  collection  of  state  taxes  upon  shares 
of  bank  stock  is  not  sustained  by  the  record. 
As  already  pointed  out  the  contrary  appears 
from  the  facts  certified. 

It  is  argued  that  because  the  words  '*as- 
sessed  value"  are  used  In  the  ordinance,  in- 
stead of  the  words  "market  value,"  that  the 
council  did  not  intend  to  levy  a  tax  upon 
bank  stock. 

This  view  is,  we  think,  without  merit 
There  being  an  assessment  of  this  stock  for 
state  purposes,  the  city  followed,  as  it  was 
obliged  to  do  under  the  statute,  the  state 
assessment  The  stock  had  already  been  as- 
sessed by  the  state  at  its  market  value,  and 
no  question  is  raised  here  as  to  the  correct- 
ness of  that  valuation.  The  ordinance  in 
using  the  term  "assessed  value"  had  refer- 
ence to  the  assessed  value  for  the  purposes 
of  state  taxation,  which  the  city  had  to  fol- 
low, and  was  not  intended  to,  and  did  not 
in  fact  prejudice  the  right  of  the  stock- 
holder to  have  his  stock  assessed  at  its  mar- 
ket value. 

As  to  the  contention  that  section  86  of  the 
charter  of  Newport  News  is  unconstitutionat 
it  is  sufilcient  to  say  that  the  assessment 
complained  of  was  not  made  upder  that  sec- 
tion, and  therefore  it  has  no  application  to 
the  case  at  bar.  Section  86  of  the  charter 
applies  only  where  there  is  no  state  assess- 
ment Here  there  is  a  state  assessment 
and,  as  shown,  section  128,  art  8»  of  the  Con- 
stitution [Ya.  Code  1904»  p.  ccxliii],  and  sec- 
tion 1033h  of  Ya.  Code  1904,  p.  495,  provide 
that  In  cities  and  towns  the  assessment  of 
real  estate  and  personal  property  for  the 
purpose  of  municipal  taxation  shall  be  the 
same  as  the  assessment  thereof  for  the  pur- 
pose of  state  taxation,  whenever  there  shall 
be  a  state  assessment  of  such  property. 

Upon  the  whole  case  we  are  of  opinion 
that  the  ordinance  in  question  is  constitu- 
tional, that  the  assessment  complained  of 
has  followed  the  law,  and  the  tax  sought 
to  be  avoided  has  been  properly  levied.  The 
judgment  of  the  lower  oourt  must  therefore 
be  aflOrmed. 
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CONTINENTAL  GAStALTX   CO.   T.   PEL- 
TIER. 
(Sapreme  Court  of  Appeals  of  Virginia.    June 
22,  1905.) 

1.  Accident  Insubancb— Death— Pboximats 
Cause— Instbuctions. 

Where,  in  an  action  on  an  accident  policy 
insuring  against  death  from  accident  solely  and 
independently  of  all  other  causes,  it  appeared 
that  deceased  died  from  typhoid  fever  after  an 
accident,  and  that  there  was  no  necessary  or 
natural  causal  connection  between  deceased's  in- 
juries and  the  disease,  an  instruction  that  if  de- 
ceased was  injured  by  accident,  and  as  a  direct 
result  of  such  injuries,  as  an  exciting  cause, 
some  disease  was  set  up  in  bis  body,  which 
would  not  have  happenea  but  for  his  injuries, 
and  from  which  disease  deceased  died,  the  in- 
juries would  be  the  proximate  cause  of  bis 
death,  and  that  where  death  results  from  any 
disease  which  is  the  direct  cause  of  an  injury, 
and  which  would  not  have  happened  but  for  the 
injury,  such  injury,  in  contemplation  of  law, 
is  the  cause  of  death,  was  erroneous,  as  mis- 
leading the  jury  to  speculate  as  to  whether  de- 
ceased died  from  injuries  or  disease,  or  from 
both  concurring. 

2.  Same. 

Such  instruction  was  also  erroneous  as  as- 
suming that  the  injuries  alone  caused  the  dis- 
ease, and  as  ignoring  the  provision  requiring 
that  the  injury  should  be  the  sole  and  independ- 
ent cause  of  death. 
8.  Same. 

Where  a  policy  covered  death  by  accident 
only  in  case  it  was  independent  of  all  other 
causes,  and  deceased  succumbed  to  an  attack  of 
typhoid  ferer  following  an  accident,  an  instruc- 
tion authorizing  the  jury  to  infer  that,  before 
any  other  cause  than  the  injuries  could  be  con- 
sidered as  a  defense  to  the  policy,  it  must  ap- 
pear to  have  been  independent  of  the  injuries, 
was  erroneous. 
4.  Same— iNSTHucTtoivs— Cubing  Ebbob. 

Where  instructions  are  inconsistent  and 
contradictory,  error  in  one  of  them  containing 
an  incomplete  statement  of  the  law  was  not 
cured  by  a  complete  statement  thereof  in  the 
other. 

Error  to  Corporation  Court  of  Bristol. 

Action  by  Maxie  Peltier  against  the  Con- 
tinental Casualty  Company.  From  a  judg- 
ment for  plaintiff,  defendant  brings  error. 
Reversed. 

W.  F.  Rhea  and  Bullitt  &  Kelly,  for  plain- 
tlir  in  error.  A.  H.  Blanchard,  W.  H. 
Bouse,  and  H.  N.  Bell,  for  defendant  in  error. 

CarDWELL,  X  The  defendant  In  error 
(plaintiff  In  the  court  below)  brought  this 
action  to  recover  the  sum  of  $1,500,  the 
amount  of  a  policy  of  insurance  issued  by 
plaintiff  In  error  to  William  Peltier,  payable 
to  defendant  in  error,  his  wife,  within  a 
stipulated  time  after  his  death  caused  by  ac- 
cident ;  and  the  verdict  and  judgment  in  the 
court  below  were  for  the  defendant  in  error 
for  the  amount  of  the  policy,  which  judgment 
we  are  asked  to  reverse  because  of  misdirec- 
tion of  the  jury  by  the  instructions  given  at 
the  trial,  and  because  the  verdict  Is  contrary 
to  the  law  and  the  evidence. 

William  Peltier  held  what  Is  known  as  an 
"accident  Insurance  policy,**  whereby  plain- 
tiff in  error  bound  itself,  among  other  things, 
to  pay  to  his  wife,  defendant  in  error,  the 
51  S.E.~14 


sum  of  $1,600  ^In  the  event  of  personal  bodily 
injuries  effected  •  •  •  through  external, 
Tiolent  and  purely  accidental  causes,  and  if 
such  injuries  should  solely  and  Independently 
of  all  other  causes  necessarily  result  in  his 
death  within  ninety  days  from  the  date  of 
said  accident." 

There  were  numerous  other  provisions  in 
the  policy,  but  they  are  immaterial  to  the 
issue  in  this  case. 

On  the  12th  of  June,  1903,  William  Peltier, 
whilst  engaged  as  a  freight  conductor  on  the 
Virginia  &  Southwestern  Railroad,  received 
in  a  railroad  accident  Injuries  of  the  char- 
acter contemplated  in  the  policy,  and,  as  the 
result  thereof,  was  confined  to  his  bed  from 
the  date  of  his  injury  until  some  time  shortly 
before  the  1st  day  of  July  following;  the 
time  of  his  actual  confinement  being  various- 
ly estimated  by  the  witnesses  as  from  ten 
days  to  three  weeks.  At  all  events,  the 
fact  is  undisputed  that  on  the  1st  day  of 
July,  1903,  he  applied  in  person  at  the  office 
of  the  superintendent  of  the  Virginia  &. 
Southwestern  Railroad  Company,  in  Bristol, 
for  a  pass  to  nse  on  a  trip  to  Big  Stone  Gap ; 
presumably  walking  from  his  home,  also  in 
Bristol,  to  the  superintendent's  office,  and 
certainly  walking  up  two  flights  of  stairs 
from  the  street  to  the  third  story  of  the  office 
building.  On  the  3d  day  of  July  hft  used  the 
pass,  and  went  to  Big  Stone  Gap,  and  on 
July  5th  returned  to  Bristol ;  riding  part  of 
tiie  way  on  a  freight  train,  climbing  into  and 
getting  off  the  freight  caboose  without  diffi- 
culty, and  telling  bis  fellow  trainmen  that 
he  was  getting  on  finely,  expected  to  go  back 
to  work  in  a  few  days,  etc.  July  the  18th 
or  19th,  nearly  three  weeks  after  he  had  got- 
ten up  from  his  Injuries  and  had  been  going 
about,  he  went  to  the  office  of  Dr.  T.  F. 
Staley,  a  reputable  and  competent  physician, 
who  had  attended  him  and  treated  his  in- 
juries, and  complained  of  headache  and  other 
symptoms.  After  examining  him,  Dr.  Staley 
told  him  that  he  was  threatened  with  typhoid 
fever,  and  advised  him  to  go  home  and  go 
to  bed,  which  he  did.  On  the  next  day  Dr. 
Staley  saw  him  again,  and  found  that  his 
fears,  as  expressed  the  day  before,  were  well 
founded,  and  visited  him  thereafter  every 
day,  and  sometimes  as  often  as  three  tim^s 
during  the  day,  treating  him  all  the  while 
for  typhoid  fever,  until  the  patient  died,  on 
the  16th  day  of  August,  1903. 

During  the  period  between  the  18th  of  July 
and  the  16th  of  August,  a  physician  of  high 
standing  in  Bristol,  who  had  been  called  in 
consultation  with  Dr.  Staley,  saw  the  pa- 
tient twice — once  about  the  22d  of  July,  and 
again  some  two  weeks  later — and  fully  agreed 
with  Dr.  Staley  in  his  diagnosis  of  the  case. 

It  was  the  contention  of  defendant  In  error 
at  the  trial  that  the  death  of  William  Peltier 
was  the  direct  result  of  the  injuries  he  receiv- 
ed on  the  12th  of  June,  1903,  while  plaintiff 
in  error  contended  that  typhoid  fever  caused 
his  death,  that  there  was  no  natural  and  nee- 


210 


(n  SOUTHOiiSTBRN  BBPOBTBB. 


tv*. 


essary  connection  between  his  Injuries  and  the 
disease,  and  that.  In  any  event,  his  Injuries 
were  not  such  as  to,  and  did  not,  "solely  and 
independently  .of  all  other  causes  necessarily 
result  in  death." 

After  the  evidence  had  been  introduced,  the 
court  gave  to  the  jury  two  instructions  at  the 
instance  of  defendant  In  error,  and  over  the 
objection  of  plaintiff  in  error.  The  first 
told  the  jury  "that  if  they  believed  from  the 
evidence  that  William  Peltier  on  the  12th  day 
of  June,  1903,  received  personal,  bodily  In- 
juries from  external,  violent,  and  purely  ac- 
cidental causes,  and,  as  the  direct  result  of 
such  Injuries,  as  an  exciting  cause,  some  dis- 
ease was  caused  to  set  up  in  the  body  of 
William  Peltier,  which  "would  not  have  hap- 
pened or  existed  but  for  said  Injuries,  and 
from  which  disease,  caused  as  aforesaid,  the 
said  William  Peltier  died  on  the  16th  of  Au- 
gust, 1903,  that  In  such  case  the  said  injuries 
would  be  the  proximate  cause  of  the  death, 
and  the  defendant  would  be  liable  therefor 
under  said  policy. 

"Where  death  results  from  any  disease  or 
cause  which  is  the  direct  result  of  the  Injury, 
and  which  would  not  have  happened  but  for 
the  Injury,  in  contemplation  of  law  the  orig- 
inal Injury  from  which  the  Intervening  cause 
or  disease  springs,  and  without  which  It 
would  never  have  existed,  is  the  cause  of  the 
death." 

This  Instruction  Is  plainly  erroneous.  There 
is  no  evidence  whatever  in  the  record  tending 
to  prove  that  William  Peltier  had  any  dis- 
ease except  tsrphoid  fever.  Defendant  In  er* 
ror,  her  father,  and  Dr.  Staley  testify  as  to 
the  exact  character  and  extent  of  his  injuries. 
The  first  two  describe  the  kind  and  location 
of  the  injuries  very  much  as  Dr.  Staley  does 
.—as  being  a  fracture  of  the  ninth  and  tenth 
ribs,  and  bruises  on  the  left  side  and  hip 
and  right  knee — though  the  former  refer  to 
some  symptoms  and  complaints  confined  chief- 
ly to  the  first  few  weeks,  which  Dr.  Staley 
says  were  not  noticed  by  or  known  to  him. 

It  is  not  controverted  that  typhoid  fever 
is  caused  by  a  germ,  that  there  Is  no  neces- 
sary or  natural  causal  connection  between 
such  injuries  as  the  deceased  had  sustained 
and  the  disease,  and  that  the  one  could  not 
produce  the  other.  Dr.  Edwards,  introduced 
for  defendant  in  error  as  an  expert,  does 
testify  that,  if  a  man  was  Injured  so  as  to 
lower  his  vitality,  "it  would  rather  increase 
his  liability  to  take  typhoid  fever,"  but  adds 
that  a  man  could  not  take  it  without  first 
having  his  system  impregnated  with  the 
germ,  and  that  there  is  no  necessary  and 
natural  connection  between  an  external  in- 
jury and  this  disease.  Upon  this  point  all 
of  the  physicians  testifying  In  the  case  are 
agreed,  so  that  there  was  no  evidence  to  war- 
rant the  jury  in  finding,  as  the  Instruction 
told  them  they  might,  that  the  disease  from 
which  William  Peltier  suffered  and  may 
have  died  was  the  direct  result  of  the  In- 
juries he  had  sustained,  as  an  exciting  cause. 


and  which  would  not  hare  happened  or  ex- 
isted but  for  his  injuries.  The  instmction 
was  well  calculated  to  mislead  the  jury  into 
conjecture  and  speculation  as  to  whether 
William  Peltier  died  of  his  injuries  or  from 
disease,  or  from  both  concurring. 

But  conceding  that  Dr.  Edwards*  evidence 
tended  to  prove  that  Peltier,  by  reason  of 
his  Injuries,  might  have  contracted  the  dis- 
ease more  readily  than  he  would  otherw^lse 
have  done,  the  Instruction  ignores  the  plain 
provision  of  the  policy  sued  on — that  it  cov- 
ers only  injuries  which  "solely  and  inde- 
pendently of  all  other  causes  necessarily  re- 
sult in  death,"  and  erroneously  assumes  that 
the  injuries  alone  caused  the  disease. 

In  Nat  M.  Ace.  Ins.,  etc.,  v.  Shyrock,  73 
Fed.  774,  20  G.  G.  A.  3,  the  policy  contained 
a  provision  practically  Identical  with  the 
provision  in  the  policy  In  this  case,  above 
set  out;  and  it  was  held  that  under  a  policy 
promising  indemnity  in  case  death  results 
solely  because  of  bodily  injuries  effected  by 
external,  violent,  and  accidental  means,  and 
independently  of  all  other  causes,  the  burden 
of  proof  is  on  those  claiming  under  the  pol- 
icy to  show  that  the  accident  was  the  sole 
cause  of  death,  Independently  of  all  other 
causes.  In  that  case  the  disease  from  which 
the  insured  suffered  pre-existed  the  accident, 
while  in  this  the  disease  supervened  between 
the  injuries  and  the  death  of  the  insured, 
but  the  principle  is  the  same  in  each.  In 
either  case  the  burden  to  be  borne  by  the 
claimant  of  the  indemnity  was  that  not  only 
were  the  injuries  sustained  by  the  insured 
sufficient  to  cause  death,  as  a  result,  but 
that  they  did  in  fact  produce  death,  inde- 
pendently of  any  other  concurring  cause. 

The  second  instruction  given  for  defend- 
ant In  error  was  as  follows:  "The  court  in- 
structs the  Jury  that  if  they  believe  from 
the  evidence  that  the  insured,  William  Pel- 
tier, on  the  12th  day  of  June,  1903,  through 
external,  violent,  and  purely  accidental 
causes,  received  personal  bodily  injuries,  the 
reasonable  and  natural  consequences  of  which 
resulted  necessarily  in  the  death  of  the  said 
WilUam  Peltier,  and  that  the  said  William 
Peltier  died  on  the  16th  day  of  August  1903, 
that  then  they  should  find  for  the  plaintiff, 
unless  they  should  further  believe  from  the 
evidence  that  the  said  William  Peltier's 
death  was  not  the  proximate  and  direct  re- 
sult of  said  injuries,  but  was  the  result  of 
some  other  cause  or  disease,  independent  of 
said  injuries." 

Much  that  has  been  said  with  reference  to 
the  first  instruction  applies  with  equal  force 
to  the  second.  The  testimony  of  the  attend- 
ing and  of  the  consulting  physician  is  that 
William  Peltier  had  a  typical  case  of  typhoid 
fever,  and  no  witness  testifies  to  the  con- 
trary. Instruction  No.  2,  Just  quoted,  left 
the  Jury  to  infer  that,  before  any  other  cause 
than  his  injuries  could  be  considered  by 
them  as  a  defense  to  the  action,  it  must  ap- 
pear to  have  been  independent  of  the  in- 
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Juries;  thn«  leavlDg  entirely  out  of  Tlew  the 
provision  In  the  policy  that  if  disease  or 
other  cause  supervening  concurred  with  the 
Injuries  in  producing  death,  the  insurer  was 
not  liable  for  the  Indemnity.  Counsel  for 
defendant  in  error  admit  that  the  instruc- 
tion is  imperfect,  but  insist  that  the  imper- 
fection is  cured  by  an  instruction  given  for 
plaintiff  in  error.  It  is  true  that  an  incom- 
plete statement  of  the  law  in  one  instruction 
may  he  cured  by  a  complete  statement  of  it 
in  another.  W.  Alex.  &  Mt.  V.  Elec.  Ry. 
Co.  V.  Quayle,  95  Va.  741,  30  S.  B.  391.  But 
it  must  appear  that,  when  the  Instructions 
are  read  together,  the  Jury  could  not  have 
been  misled  by  the  incomplete  instruction. 

That  is  not  this  case.  The  instructions 
are  inconsistent  and  contradictory  of  each 
other.  Defendant  in  error's  instruction,  un- 
dertaking to  state  all  the  facts  necessary  to 
authorize  a  verdict  against  the  insurer  for 
the  amount  of  the  indemnity,  leaves  out  of 
consideration  an  essential  view  of  the  case. 
It  is  impossible  for  the  court  to  say  whether 
or  not  the  Jury  were  controlled  by  this  er- 
roneous instruction.  Richmond  Pass.  & 
Power  Co.  v.  Steger,  101  Va.  821,  43  S.  B. 
612,  and  authorities  there  cited;  C.  &  O.  Ry. 
Oo.  V.  Whitlow  a«Bt  decided)  51  S.  B.  182. 

As  the  cause  is,  for  the  reason  stated,  to 
be  remanded,  we  do  not  think  it  proper  to 
review  the  evidence  farther  than  we  have 
found  it  necessary  in  considering  the  In- 
Btructions  to  the  Jury  complained  of,  or  to 
express  an  opinion  as  to  its  weight. 

The  Judgment  of  the  corporation  court  of 
the  dty  of  Bristol  must  be  reversed  and  an- 
nulled, the  verdict  of  the  Jury  set  aside,  and 
the  cause  remanded  for  a  new  trial  to  be 
bad  in  accordance  with  this  opinion. 


(IM  Ya.  60) 

BRAMMBR'S  ADM'R  v.    NORFOTiK  ft  W. 
RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     June 
15,  1905.) 

1.  Railboads— Cbossinos— Tbavelebs— Cabk 

REQinBEO. 

A  pablic  railroad  crossing  is  of  itself  a 
proclamation  of  danger,  requiring  a  person 
about  to  cross  to  use  both  his  eyes  and  ears  to 
ascertain  the  approach  of  a  train. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Oent  Dig.  Railroads,  §§  1043-1056.] 

2.  Same— Death— Co NTRiBtTTORY  Neoltgence 
— Failure  to  Look  and  Listen— Fboxi- 
MATB  Cause. 

Where  plaintiff's  intestate  drove  a  covered 
Wagon  onto  a  railroad  crossing  without  loolcing 
or  listening  for  the  approach  of  a  train  which 
was  plainly  visible  for  a  distance  of  from  280 
to  300  yards  when  intestate  was  within  20  or 
25  feet  of  the  track,  deceased's  contributory 
iieglijjence,  and  not  the  failure  of  the  train  crew 
to  frive  signals,  was  tho  proximate  cause  of  the 
accident. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  {§  1069,  1073.] 

3.  Saicb— Acts  of  Sebv ants— Negligence. 

The  act  of  a  railroad  fireman  in  "hool^ing" 
bis  fire  as  the  engine  emerged  from  a  cut  and 


approached  a  railroad  crossing,  which  act  was 
in  the  regular  line  of  his  duty,  and  temporarily 
prevented  him  from  viewing  the  crossing,  was 
not  negligence. 
4.  Same— Last  Clear  Chance— Evidence. 

Where  deceased  approached  a  railroad 
crossing  at  which  he  was  killed  from  the  side 
opposite  to  that  on  which  the  engineer  sat,  and 
the  latter  had  no  knowledge  of  deceased's  peril 
until  informed  by  the  fireman,  who  did  so  as 
soon  as,  in  the  exercise  of  ordinary  care,  he 
conld  have  ascertained  the  same,  after  which 
the  engineer  did  everything  possible  to  prevent 
a  collision,  defendant  was  not  liable  notwith- 
standing deceased's  contributory  negligence  in 
going  on  the  crossing. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  {§  1096-1009.] 

Appeal  from  Circuit  Court,  Henry  County. 

Action  by  Brammer's  administrator  against 
the  Norfolk  &  Western  Railway  Company. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

Samuel  A.  Anderson,  for  appellant  Hen- 
ry G.  Mulling  and  Wm.  Gordon  Robertson, 
for  appellee. 

KEITH,  P.  The  accident  by  v^hich  plain- 
tiff's intestate,  M.  L.  Brammer,  came  to  his 
death,  occurred  upon  the  track  of  the  Nor- 
folk &  Western  Railroad  at  the  crossing  of 
a  public  road  a  few  miles  west  of  Martins- 
ville. Near  the  crossing  is  a  small  bluff,  on 
the  right  band  of  a  traveler  approaching  the 
railroad  from  Smith's  river.  For  a  short 
distance  this  bluff  cuts  off  a  view  of  the  rail- 
road from  a  person  going  in  the  direction  of 
Martinsville,  and  an  engine  coming  from 
Martinsville  Is  not  visible  to  a  person  stand- 
ing on  the  crossing  until  it  comes  out  of  a 
cut  to  the  south,  or  east  of  south.  As  soon 
as  It  leaves  the  cut  the  engine  is  visible  for 
the  entire  Intervening  distance.  A  man 
standing  In  the  county  road,  or  sitting  in  a 
vehicle  in  the  road,  23  feet  from  the  cross- 
ing, can  see  800  feet  towards  the  cut.  At 
20  feet  from  the  crosslnjg  he  can  see  900  feet 
in  that  direction.  At  the  cut  there  is  a  sharp 
curve,  and  a  person  walking  in  the  road  to- 
wards the  railroad  track  can  see  an  engrine 
coming  out  of  the  cut  towards  him  before 
he  reaches  the  bluff.  Approaching  the  rail- 
road, he  comes  in  plain  view  of  the  track  up 
to  the  mouth  of  the  cut  The  farthest  point 
from  the  track  at  which  a  view  of  the  cut  is 
relieved  from  the  obstruction  of  the  bluff  is 
fixed  by  the  testimony  at  23  feet  Between 
this  point  and  the  track  the  view  of  the  cut 
is  entirely  unobstructed. 

On  the  evening  of  the  accident,  M.  L. 
Brammer.  a  man  in  the  possession  of  all  of 
his  faculties  of  sight  and  hearing,  was  ap- 
proaching this  crossing  about  6  o'clock. 
There  was  nothing  in  the  surroundings,  save 
the  bluff,  to  interrupt  or  to  interfere  with 
the  full  exercise  of  his  senses  either  of  sight 
or  hearing.  He  was  driving  a  two-horse 
covered  wagon.  The  wagon  sheet,  according 
to  the  impression  of  one  witness,  was  turned 
up  a  little  on  the  sides.    Whether  it  whs 
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turned  op  STxfflcIently  to  enable  a  person  sit- 
ting in  the  wagon  to  see  to  the  right  or  the 
left  is  not  stated.  When  seen  by  the  wit- 
ness Brown,  Brammer  was  sitting  in.  the 
front  of  the  wagon;  but  later,  at  the  cross- 
ing, at  the  time  of  the  accident,  he  was  not 
visible  to  other  witnesses.  According  to  one 
witness,  who  saw  the  collision,  and  at  the 
time  was  about  15  feet  above  the  crossing, 
as  the  wagon  approached  the  railroad  no 
driver  was  visible.  Her  language  is:  **! 
saw  a  wagon  coming,  but  did  not  see  any- 
body driving.  I  saw  it  when  It  struck  it." 
She  could  see  into  the  front  of  the  wagon, 
but  could  see  no  one  at  all,  and  did  not  see 
Brammer  until  he  was  knocked  out  by  the 
collision.  Another  witness  was  in  15  steps 
of  the  wagon  when  the  accident  happened. 
He  saw  no  one  driving  it  He  was  coming 
along  behind  the  wagon,  and,  as  a  matter 
of  course,  did  not  enjoy  the  same  advan- 
tage of  position  for  seeing  the  driver  of  the 
wagon  as  did  one  standing  in  front  of  it 
It  was  plain  that  the  driver  of  the  wagon 
was  either  sitting  far  back  In  his  wagon  or 
was  lying  down.  Wherever  he  may  have 
been,  he  was  not  sitting  on  the  front  end  of 
his  wagon,  where  he  would  be  visible  to  ob- 
servers, and  best  able  to  take  such  notice  of 
his  surroundings  as  would  enable  him  to 
take  proper  precautions  for  his  own  safety. 
Approaching  the  crossing,  Brammer  did  not 
stop.  The  witness  who  was  following  the 
wagon  says  that  when  he  heard  the  whistle 
of  the  engine  blow  he  thought  "the  wagon 
would  stop  right  there  for  the  train  to  pass, 
and  he  would  overtake  it,  but  he  did  not 
make  any  check  at  all,  but  kept  straight  on" 
and  in  a  minute  after  the  whistle  blew  the 
engine  came  out  of  the  cut  The  witness 
"still  thought  that  the  driver  would  see  the 
engine  and  stop,  but  he  did  not  make  any 
stop  at  all.    He  just  kept  right  on." 

It  is  clearly  shown  by  the  evidence  that  if 
Brammer  had  been  looking  he  could  have 
seen  the  engine  at  a  distance  of  280  or  800 
yards  when  he  was  within  20  or  25  feet  of 
the  track.  There  is  positive  evidence  that 
the  engineer  blew  the  whistle  for  the  cross- 
ing. There  is  much  negative  evidence  that 
it  was  not  blown.  We  will  not  undertake 
to  determine  this  question,  but  will,  for  the 
purpose  of  this  case,  assume  that  it  was  not 
blown,  and  that  in  the  failure  to  blow  it  the 
railroad  company  was  guilty  of  negligence. 

There  Is  evidence  to  show  that  the  en- 
gine, to  which  no  cars  were  attached,  was 
running  down  grade  by  force  of  gravity,  at 
a  rapid  rate  of  speed.  There  is  no  evidence, 
however,  to  show  that  its  speed  was  such  as 
to  constitute  negligence  per  se.  The  only 
negligence  of  which  the  railroad  company 
may  be  said  to  have  been  guilty  consists  in 
Its  failure  to  sound  the  whistle,  as  we  have 
assumed  to  be  the  case. 

But  thl,s  negligence  was  not  the  proximate 
cause  of  the  Injury,  because  it  was  none  the 
less  the  duty  of  Brammer,  upon  approaQhing 


the  railroad,  to  look  and  listen— to  take  pre- 
cautions, in  other  words,  for  his  own  safety 
— ^and,  if  he  had  done  so,  there  is  no  doubt 
that  he  would  both  have  heard  and  seen  the 
engine  in  time  to  stop,  and  thereby  have 
avoided  the  accident.  The  real  question  up- 
on which  this  case  turns  Is,  the  plaintiff  him- 
self being  negligent  in  his  approach  to  the 
railroad,  could  the  defendant,  by  the  exer- 
cise of  ordinary  care  after  his  danger  was 
known,  or  ought  to  have  been  known,  have 
avoided  the  consequences  of  that  negligence? 

After  the  evidence  was  all  submitted  to 
the  jury,  the  defendant  demurred;  and«  the 
jury  having  found  a  verdict  subject  to  the 
demurrer  to  the  evidence,  the  circuit  court 
entered  Judgment  for  the  defendant  The 
case  is  therefore  before  us  upon  a  well-rec- 
ognized rule  of  law,  which  has  been  stated 
so  frequently  that  it  is  unnecessary  now  to 
do  more  than  advert  to  it  Ck)nsldered  in 
obedience  to  that  rule,  we  are  of  opinion 
that  the  judgment  of  the  circuit  court  is 
plainly  right 

It  may  be  well  to  cite  some  authorities  as 
bearing  upon  the  reciprocal  duties  of  the 
traveler  and  the  railroad  company  at  a  public 
crossing: 

In  the  case  of  Johnson  y.  G.  &  O.  Ry.  Co., 
91  Ya.  171,  21  S.  E.  238,  It  is  said  that.  If 
the  death  was  caused  solely  by  the  negli- 
gence of  the  defendant,  there  can  be  no 
doubt  of  the  right  of  the  plalntUf  to  recover 
damages  therefor.  If,  however,  the  proxl* 
mate  cause  of  death  was  his  own  negligence, 
concurring  with  the  negligence  of  the  de- 
fendant, there  can  be  no  recovery.  And  fur- 
ther, that  "by  the  use  of  his  faculties  John- 
son could  have  clearly  seen  the  train  as  it 
approached  the  crossing,  and  the  engineer 
could  have  seen  him  for  the  same  distance 
after  be  came  within  15  or  20  feet  of  the 
track,  if  they  were  at  their  posts  and  per- 
forming their  duties."  The  negligence  of  the 
employes  of  the  defendant  was  no  excuse 
for  negligence  on  the  part  of  the  plaintiff. 
The  day  was  clear  and  still.  His  sight  was 
unimpaired.  He  could  hear  the  rumbling  of 
the  train.  There  were  reciprocal  duties  im- 
posed upon  him.  He  could  not  go  on  tlie 
railroad,  even  at  a  public  crossing,  without 
exercising  ordinary  care  and  caution.  The 
track  was  a  proclamation  of  danger.  It 
was  his  duty,  before  going  on  it,  to  use  both 
eyes  and  ears.  He  should  have  listened  and 
looked  in  either  direction  from  which  a  train 
could  come.  If  he  had  done  so,  he  could 
not  have  failed  to  hear  and  see  the  approach- 
lug  train,  and  be  made  sensible  of  the  dan- 
ger of  going  on  the  track.  It  was  in  plain 
view.  If  he  failed  to  look  and  listen  as  duty 
required  of  him,  and  attempted  to  cross  the 
track  In  front  of  a  rapidly  moving  train, 
and  was  caught  before  he  could  get  across, 
and  was  killed,  his  own  act — ^hls  own  negli- 
gence— so  contributed  to  the  Injury  that  a 
recovery  therefor  cannot  be  sustained. 

These  remarks  are  applicable  to  the  facta 
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of  tbe  case  nnder  consideration,  and  are  sui^- 
pcirted  by  a  line  of  decisions.  See  Lacy** 
Case,  94  Va.  475,  26  S.  E.  834. 

In  Martin  ▼.  R.,  F.  &  P.  R.  Co.,  101  Va, 
406,  44  S.  E.  695,  the  rule  Is  stated  as  fol« 
lows:  "A  plaintl£F  seeking  to  recover  dam- 
ages for  an  injury  caused  by  tbe  negligence 
of  tbe  defendant  must  bimself  be  free  from 
negligence,  and,  if  It  appears  tbat  bis  negli- 
geoce  bas  contributed  as  an  eliicient  cause 
to  tbe  injury  of  wbicb  be  complains,  tbe 
court  will  not  undertake  to  balance  tbe  neg« 
ligence  of  tbe  respective  parties  for  tbe  pup 
pose  of  determining  wbicb  was  most  at  fault 
Tbe  law  recognizes  no  gradations  of  fault 
in  sucb  cases,  and  wbere  botb  parties  bave 
been  guilty  of  negligence,  as  a  general  rule^ 
there  can  be  no  recovery.  Tbere  is  really 
no  distinction  between  negligence  in  tbe 
plaintiff  and  negligence  in  tbe  defendant,  ex- 
cept that  tbe  negligence  of  tbe  fcnrmer  is 
called  'contributory  negligence.' " 

It  is  true,  however,  tbat  ''a  defendant  com- 
pany may  be  liable  for  injury  inflicted  on 
the  plaintiff,  notwithstanding  tbe  latter's 
contributory  negligence,  if  by  the  exercise  I 
of  reasonable  care  it  could  have  discovered  ' 
and  avoided  the  injury.*'  Rogers'  Case,  100 
Va.  325,  41  S.  E.  732;  Joyner*s  Case,  92  Ya. 
354,  23  S.  B.  773.  ! 

"If  at  a  public  crossing  where  a  party  is  ; 
injured  by  a  railroad  train  the  agents  In  ! 
charge  of  such  moving  train  saw  the  party 
in  a  position  of  danger,  or  by  the  use  of  dili- 
gence might  bave  seen  him,  and  failed  to 
exercise  proper  care  and  due  diligence  to 
stop  tbe  train  and  prevent  it  from  striking 
him,  it  is  liable."  Few's  Case,  94  Ya.  82, 
26  S.  E.  406. 

This  principle  Is  well  establishedt  and 
needs  no  further  citation  of  authority. 

Coming  now  to  tbe  facts  as  bearing  upon 
this  aspect  of  the  case,  it  is  true  that,  while 
Brammer  could  see  tbe  engine,  tbe  train- 
men could  likewise  have  seen  Brammer. 
They  saw  the  driver  of  a  wagon  approach- 
big  tbe  track.  The  trainmen  had  a  right  to 
assume  that  Brammer  would,  in  tbe  dis- 
charge of  his  duty,  take  reasonable  precau- 
tions for  bis  own  safety;  tbat  be  would 
approach  the  railroad  with  his  team  under 
control  (Lacy's  Case,  supra);  and  that  he 
vould  look  and  listen  before  undertaking  to 
cross  tbe  track.  It  was  only  after  it  came 
to  the  knowledge  of  the  trainmen,  or,  by 
the  exercise  of  ordinary  diligence  in  the 
performance  of  duty  upon  their  part,  should 
have  come  to  their  knowledge,  that  Brammer, 
disregarding  bis  duty  and  oblivious  of  his 
danger,  was  in  a  position  of  danger,  that 
the  duty  devolved  upon  tbe  agents  of  the 
company  to  stop  tbe  train. 

It  appears  tbat  as  tbe  engine  emerged  from 
the  cat  tbe  firemen  was  engaged  in  "booking" 
his  fire.  This  was  in  the  regular  line  of  bis 
duty,  and  it  cannot  be  considered  an  act  of 
negligence.  L.  &  N.  R.  Co.  v.  Creigbton 
vKy.)  50  S.  W.  227.    As  soon  as  the  fireman 


had  performed  the  duty  about  which  he  was 
engaged,  be  looked  np,  and  saw  tbe  wagon 
approaching  tbe  crossing.  He  called  to  the 
engineer,  who  put  on  his  emergency  brake 
at  once.  Tbe  fireman  saw  no  driver,  and  iu 
this  respect  corroborates  the  testimony  of 
other  witnesses,  who  were  near  the  scene 
of  the  accident,  but  saw  no  driver  until  he 
was  thrown  from  the  wagon  by  tbe  force  of 
the  collision.  When  the  fireman  saw  the 
horses,  their  feet  were  Just  about  on  the 
track,  and  they  were  in  a  fast  walk.  Tbe  en- 
gineman  saw  no  one  until  the  fireman  call- 
ed out,  and  bis  testimony  is  tbat  be  did  all 
that  he  could  to  stop  tbe  engine;  that  his 
eye  was  on  the  track  all  the  way  from  the 
cut;  tbat  there  was  a  steep  down  grade  to 
the  crossing,  and  he  could  not  see  any  one 
coming  from  the  left  on  account  of  a  curva- 
ture in  the  track;  that  the  engine  was  run- 
ning without  steam,  and  by  gravity  alone. 

To  sum  up  tbe  case  briefly,  it  appears 
that  the  railroad  company  was  guilty  of  neg- 
ligence in  failing  to  sound  its  whistle,  but 
that  this  omission  vras  not  the  proximate 
cause  of  the  accident,  since  the  plaintiff  in 
error's  intestate,  had  he  taken  the  precau- 
tions which  tbe  law  imposed  upon  him,  could 
have  heard  and  seen  the  approaching  train. 
In  other  words,  the  evidence  establishes  be- 
yond doubt  that  Brammer  was  guilty  of  con- 
tributory negligence.  Considering  tbe  case 
from  tbat  point,  it  then  became  incumbent 
upon  the  plaintiff  in  error  to  show  tbat  after 
tbe  position  of  danger  In  which  the  contribu- 
tory negligence  of  Brammer  had  placed  him 
was  known  to  tbe  defendant  in  error,  or, 
in  the  exercise  of  reasonable  diligence  in  tbe 
performance  of  its  duties,  should  bave  been 
knowu'  to  it,  It  omitted  to  do  something 
which  might  have  saved  him  from  the  con- 
sequences of  his  own  imprudence.  The  evi- 
dence wholly  fails  to  prove  any  such  omis- 
sion. 

In  what  we  have  said  we  have  attempted 
little  more  than  to  abridge  the  very  excellent 
opinion  of  the  circuit  Judge,  but  we  think 
we  have  said  enough  to  show  tbat  there  is  no 
error  in  the  Judgment  complained  of,  which 
is  affirmed. 

(104  Va.  1) 

BUTLER  V.  NEWS-LEADER  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     June 
15,  1905.) 

Libel  —  Copying  Newspafeb  Item  — Mista- 
ken Identity. 

Defendant  copied  from  reputable  news- 
papers an  article  emanating  from  Chicapro: 
That  "Annie  Oakley,"  daughter-in-law  of  Buf- 
falo Bill,  and  the  most  famous  rifle  shot  in  the 
world,  was  in  jail  on  a  charge  of  theft;  that 
she  was  the  woman  for  whose  marksmanship 
King  Edward  once  led  the  applause:  that 
when  arrested  she  gave  the  name  of  Elizabeth 
Cody,  but  was  not  recognized  as  Col.  Cody's 
daughter-in-law;  that  she,  pleaded  guilty,  and 
gave  as  an  excuse  the  use  of  drugs;  that  the 
beautv  of  the  woman  whom  the  crowd  at  the 
World's  Fair  admired  was  gone,  though  she 
was  but  28  years  old ;    that  her  husband,  Sam 
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Cody,  was  dead  and  their  son  was  with  GoL 
Cody  on  his  ranch;  and  that  she  left  Buffalo 
Bill  two  years  ago,  and  had  since  been  drifting 
around  the  country  with  stray  shows.  The  wo- 
man who  was  in  the  police  court  was  Mrs. 
Cody,  who  had  given  eznibitions  of  rifle  shoot- 
ing m  various  companies,  including  a  Wild 
West  Show,  but  not  that  of  Buffalo  Bill,  un- 
der the  show  name  of  "Any  O'Klay,"  which, 
by  reason  of  similarity  of  sound,  had  often 
been  mistaken  for  **Annie  Oakley."  Plaintiff, 
Mrs.  B.,  had  also  been  a  celebrated  rifle  shot, 
exhibiting  in  Buffalo  Bill's  Wild  West  Show 
under  the  show  name  of  Annie  Oakley,  but  she 
had  retired  several  years  before,  and  had  since 
been  living  with  her  family  in  New  Jersey. 
Her  name  had  never  been  Cody,  and  she  had 
never  gone  by  that  name,  and  was  not  a  rela- 
tive of  Col.  Cody.  Defendant  knew  nothing 
of  the  matter,  further  than  the  newspaper  ar- 
ticle, and  there  was  no  actual  malice  on  Its 
part  Held,  that  an  instruction  that  if  the  ju- 
ry believed  that  the  article,  as  published,  did 
not  refer  to  plaintiff,  but  to  a  person  who  was 
sometimes  known  as  /xns  O'Klay,  and  used 
this  name  to  attract  the  notice  of  the  public, 
and  was  not,  in  its  description  or  identification, 
such  as  to  lead'  those  who  knew  or  know  of 
plaintiff  to  believe  that  the  article  was  intended 
to  refer  to  plaintiff,  they  should  find  for  de- 
fendant, is  correct,  and  authorized  by  the  evi- 
dence. 

Brror  to  Circuit  Court  of  City  of  Rich- 
mond. 

Action  by  Annie  Butler  against  the  News- 
Leader  Company.  Judgment  for  defendant 
Plalntm  brings  error.    Afl^med. 

Munford,  Hunton,  Williams  &  Anderson, 
for  defendant  in  error. 

KEITH,  P.  Annie  Butler  brought  an  ac- 
tion of  trespass  on  the  case  in  the  drcoit 
court  of  the  city  of  Richmond,  in  which  she 
complains  of  the  News-Leader  Company  on 
account  of  a  certain  publication  concerning 
her,  which  she  alleges  to  be  false  and  libel- 
ous. 

It  appears  that  the  plaintiff  had  been  at 
one  time  a  famous  rifle  shot,  connected  with 
the  Wild  West  Show  carried  on  by  Col. 
Cody,  commonly  known  as  "Buffalo  Bill"; 
that  she  appeared  at  public  exhibitions  under 
the  name  of  Annie  Oakley,  which  the  decla- 
ration alleges  was  her  maiden  name,  by 
which  she  was  commonly  known  and  called ; 
that  some  time  before  the  publication  she 
had  left  the  employment  of  Col.  Cody,  and 
been  living  with  her  husband,  Frank  Butler, 
in  New  Jersey,  and  had  not  been  guilty  of 
any  of  the  disgraceful  and  improper  acts,  nor 
was  she  addicted  to  the  habits,  published 
concerning  her ;  and  that  the  defendant,  well* 
knowing  the  premises,  but  Intending  to  in- 
jure her,  had  made  the  publication  which  Is 
set  forth  in  the  declaration  as  follows: 

'* Annie  Oakley  (meaning  the  plaintiff)  at 
the  Bottom  of  Toboggan  (meaning  that  the 
plaintiff  had  sunk  to  the  lowest  depths  of 
moral  degradation). 

"Once  Famous  Beauty  and  Crack  Shot  of 
the  World  (meaning  the  plaintiff)  Winds  up 
In  Police  Conrt  for  Petty  Theft 

"Chicago,  111.,  Aug.  13. — Annie  Oakley, 
daughter-in-law  of  'Buffalo  Biir  and  the  most 


famous  rifle  shot  in  the  world,  lies  to-day  fa 
a  cell  at  the  Harrison-street  station  under 
a  Bridewell  sentence  for  stealing  the  trous- 
ers of  a  negro  in  order  to  get  money  wltb 
which  to  buy  cocaine. 

"This  is  the  woman  for  whose  spectacular 
marksmanship  King  Edward  himself  once 
led  the  applause  In  the  courtyard  of  Buck- 
ingham Palace. 

"When  arrested  Saturday  on  the  complaint 
of  Charles  Curtis,  a  negro,  she  was  living  at 
140  Sherman  street  She  gave  the  name  of 
Elizabeth  Cody,  but  It  occurred  to  no  one 
to  connect  her  with  Colonel  Cody's  famous 
daughter-in-law. 

"To-day,  however,  when  brought  before 
Justice  Caverly,  she  admitted  her  guilt 

"•I  plead  guilty,  your  Honor,  but  I  hope 
you  will  have  pi^  upon  me,*  she  begged. 
'An  uncontrollable  appetite  for  drugs  has 
brought  me  here.  I  began  the  use  of  it  years 
ago  to  steady  me  under  the  strain  of  the 
life  I  was  leading,  and  now  it  has  lost  me 
everything.  Please  give  me  a  chance  to  pull 
myself  together.' 

"The  striking  beauty  of  the  woman  whom 
the  crowds  at  the  World's  Fair  admired  is 
gone.  Although  she  is  only  28  years  old 
she  looks  almost  forty.  Hers,  in  fact.  Is  one 
of  the  extreme  cases  which  have  come  up  In 
the  Harrison-street  police  court  To-morrow 
she  will  be  taken  to  Bridewell  to  serve  out 
a  sentence  of  $45  and  costs. 

"  'A  good  long  stay  in  the  Bridewell  wilt 
do  you  good,'  said  the  court 

"The  prisoner's  husband,  Samuel  Cody, 
died  in  England.  Their  son,  Vivien,  is  now 
with  Colonel  Cody  at  the  latter's  ranch  on 
the  North  Platte.  The  mother  left  'Bulfalo 
Bill*  two  years  ago  and  has  since  been  drift- 
ing around  the  country  with  stray  shows." 

The  plea  was,  "Not  guilty,"  and  the  Jury 
found  the  following  verdict:  "We,  the  jury, 
flnd  on  the  issue  Joined  for  the  defendant." 

During  the  progress  of  the  trial  a  number 
of  exceptions  were  taken,  but  none  of  them 
pertain  to  matters  or  questions  of  any  par- 
ticular interest,  and  we  shall  advert  but  to 
one  instruction,  and  to  the  evidence  bearing 
upon  It. 

The  court  told  the  Jury  that  If  they  be- 
lieved from  the  evidence  "that  the  article 
complained  of,  as  published  by  the  defendant 
company,  did  not  refer  to  the  plaintiff,  Mrs. 
Butler,  but  to  a  person  who  was  sometimes 
known  as  Annie  Oakley,  and  used  this  title^ 
stage  or  fanciful  name  in  order  to  attract 
the  notice  of  the  public,  and  was  not,  in  its 
description  or  Identification,  such  as  to  lead 
those  who  knew  or  know  of  the  plaintiflF  to 
believe  that  the  article  was  intended  to  refer 
to  the  plaintiff,  then  they  must  flnd  for  the 
defendant" 

That  this  was  a  correct  instruction  Is 
plain,  and.  If  the  facts  supported  It,  it  cannot 
be  doubted  that  the  verdict  should  have 
been  for  the  defendant 

The  plaintiff  lives  in  the  state  of  New^ 
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Jenej.  She  Is  a  married  woman,  doubtless 
of  entire  respectability.  She  had  been  dis- 
tisgulsbed  In  her  career  as  a  rifle  shot,  had 
won  much  applause  and  fame  both  In  the 
United  States  and  abroad,  and  had  retired 
upon  her  laurels.  Her  name  was  not  Annie 
Oakley,  either  before  or  after  her  marriage. 
Though  the  declaration  avers  that  her  maid- 
en name  was  Annie  Oakley,  she^  in  her  testi- 
mony, states  that  prior  to  her  marriage  her 
name  was  Mozee. 

Tbere  was  connected  with  an  exhibition 
known  as  the  "Wild  West  Show'*  a  Mrs.  S. 
F.  Cody,  sometimes  known  as  Miss  Lillian 
Cody.  She  began  her  career  at  the  age  of 
15,  married  one  Sam  Ck>dy,  and  achieved 
much  reputation  by  her  shooting  with  the 
rifle  and  pistol.  She  appeared  also  in  Lon- 
don, in  Paris,  in  Germany,  and  in  Italy. 
Tbe  shows  to  which  she  belonged,  it  is  to  be 
inferred,  were  not  exactly  upon  the  same 
plane  or  level  with  the  higher  class  repre- 
sented by  Buffalo  Bill's  Wild  West  Show; 
and  it  is  to  be  Inferred,  also,  that  Mrs.  Ck>dy 
did  not  have  the  same  rank  in  her  art  as 
was  enjoyed  by  the  plaintlif  in  error.  She 
had,  however,  achieved  much  notoriety,  if 
not  fame,  and  had  also  affected  a  stage 
name,  by  which  doubtless  she  expected  in 
some  degree  to  confuse  herself  in  the  public 
estimation  with  the  more  distinguished  ar- 
tist Mrs.  Cody,  it'  seems,  was  known  as 
"Any  0'Klay"--ldem  sonans  with  "Annie 
Oakley**  when  somewhat  carelessly  pro- 
nounced. 

The  experience  in  the  Chicago  police  court 
actually  befell  Any  O'Klay,  and  that  which 
appears  in  the  declaration,  and  which  the 
innuendo  asserts  was  intended  for  the  plain- 
tiff in  error,  was  a  stem  fact  and  hard  ex- 
perience in  the  life  of  Mrs.  Cody.  Her  name, 
her  occupation,  the  company  with  which  she 
performed,  and  the  innocent,  or,  it  may  be, 
the  interested,  assumption  on  her  part  of  the 
stage  name  resembling  in  sound  that  borne 
by  the  plaintiff  in  error,  all  served  to  confuse 
the  situation.  The  article  which  appeared 
In  the  News-Leader,  It  Is  shown,  had  there- 
tofore l>een  frequently  published  in  a  num- 
ber of  reputable  newspapers — among  others, 
In  the  Evening  Star,  of  Washington,  a  news- 
paper shown  to  be  conservative,  careful,  and 
accurate. 

The  evidence  wholly  negatives  actual  mal- 
ice. It  appears,  indeed,  that  neither  the  ed- 
itor in  chief,  and  president  of  the  News- 
leader  Company,  nor  others  upon  the  staff 
of  that  company,  connected  with  the  publica- 
tion In  question,  had  any  knowledge  of  or 
acquaintance  with  Mrs.  Butler  or  Mrs.  Cody. 
They  found  a  report  of  a  public  proceeding 
before  the  police  court  in  the  city  of  Chicago 
with  reference  to  an  unfortunate  woman  who 
had  achieved  much  notoriety,  and  which  had 


been  published  In  reputable  newspapers; 
and,  having  ascertained  those  facts,  the  arti- 
cle was  reproduced  In  the  city  of  Richmond. 
Where  newspapers  lightly  and  recklessly 
publish  what  is  offensive  and  injurious  to  a 
citizen,  courts  and  juries  should  hold  them 
to  a  strict  accountability;  but  it  is  by  a  rea- 
sonable enforcement  of  the  law,  and  not  by 
its  harsh  and  strained  construction,  the  best 
interests  of  society  are  subserved.  If  an  in- 
Jury  had  been  carelessly,  recklessly,  or  wan- 
tonly inflicted  upon  the  reputation  or  feel- 
ings of  an  individual,  the  wrongdoer  should 
answer  in  damages;  but  it  is  the  business 
of  a  newspaper  to  give  news,  the  public  de- 
mands it,  and  it  is  a  condition  of  their  ex- 
istence; and  we  cannot  discover  from  this 
evidence  any  ground  whatever  upon  which 
to  rest  a  claim  for  damages  against  the  de- 
fendant in  error. 

There  was  no  purpose  in  the  publication 
in  question  to  refer  to  the  plaintiff  in  error. 
It  is,  at  most,  a  case  of  mistaken  identity, 
made  not  recklessly,  but  after  reasonable  in- 
quiry; and  the  trouble  arises  from  a  most 
unusual  complication  of  facts  and  circum- 
stances with  reference  to  the  name,  occupa- 
tion, and  career  of  two  individuals. 

Upon  the  face  of  the  publication,  however, 
it  is  difficult  to  see  how  plaintiff  in  error 
could  have  appropriated  it  to  herself.  The 
concluding  paragraph  is  quite  sufficient  to 
exclude  the  conclusion  that  there  was  any 
reference  to  her  intended.  It  states  that 
'the  prisoner's  husband,  Samuel  Cody,  died 
in  England.  Their  son,  Vivien,  is  now  with 
Colonel  Cody,  at  the  letter's  ranch  on  the 
North  Platte.  The  mother  left  'Buffalo  Bill* 
two  years  ago  and  has  since  been  drifting 
around  the  country  with  stray  shows.'*  There 
is  not  a  fact  here  stated  descriptive  of  the 
person  referred  to  which  applies  to  plaintiff 
in  error.  On  the  contrary,  they  do  point 
with  reasonable  certainty  to  Mrs.  Cody.  It 
appears,  then,  that  the  person  who  alleges 
that  she  was  injured  by  this  publication  was 
not  known  to  the  defendant,  and  was  not 
referred  to  by  the  defendant.  The  innuendo, 
therefore,  which  alone  points  to  the  plaintiff 
in  error,  wholly  falls  of  proof;  and  the  Jury 
were  plainly  right  in  applying  the  facts  to  the 
instruction  we  have  quoted,  in  a  finding  that 
the  defendant  company  did  not  refer  to  the 
plaintiff,  Mrs.  Butler,  but  to  a  person  who 
was  sometimes  known  as  Any  O'KIay,  and 
used  this  title,  stage  or  fanciful  name  in 
order  to  attract  the  notice  of  the  public,  and 
was  not,  in  its  description  or  Identlflcation, 
such  as  to  lead  those  who  knew  or  know  of 
the  plaintiff  to  believe  that  the  article  was 
intended  to  refer  to  her. 

Upon  the  whole  case,  we  are  of  (pinion 
that  there  was  no  error  in  the  Judgment  of 
the  circuit  court 
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DAVIfir  ADBTX  et  al.  y.  DAVIS  et  al. 

(Supreme  Ck>urt  of  Appeals  of  Virginia.     June 
15,  1905.) 

1.  Limitations— Suspension    of   Riout   o» 
Action. 

Where  creditors  accepted  from  their  debtor 
certain  securities  under  an  agreement  that  when 
and  if  paid  these  securities  should  be  in  full 
settlement  of  the  debt,  right  of  action  on  the 
debt  was  suspended  during  the  currency  of  the 
securities. 

2.  Laches— BzcnsABLB  Delay. 

Plaintiffs  loaned  a  large  sum  of  money  to 
their  brother  without  security,  subsequently  for- 
giving him  one  half  the  debt,  and  accepting 
certain  securities  for  the  other  half,  under  an 
agreement  that,  if  paid,  they  should  constitute 
full  satisfaction.  The  brother  died  shortly 
after  this  agreement,  leaving  his  whole  estate 
to  his  wife  for  life,  and  plaintiffs  took  no  steps 
to  interfere  with  her  possession,  but  com- 
menced an  action  against  the  brother's  per> 
sonal  representatives  within  less  than  two*  years 
after  her  death  to  recover  the  unpaid  balance. 
Held,  that  plaintifiEs  were  not  guilty  of  laches. 

3.  Estoppel— Failure  to  Sub  at  Pabtiou- 
LAB  Time. 

The  failure  of  a  creditor  to  enforce  his 
claim  at  a  time  when  prices  of  real  estate  were 
high,  so  that  the  claim  might  have  been  sat- 
isfied by  the  sale  of  a  few  acres  of  the  debtor's 
land,  did  not  estop  the  creditor  from  enforcing 
the  claim  afterward,  when  prices  had  fallen. 

4.  Same— Inconsistent  Positions. 

Creditors  of  the  estate  of  a  father,  who 
were  also  creditors  of  the  estate  of  his  son, 
filed  suits  against  both  estates.  The  personal 
representative  of  the  father  was  not  a  party 
to  the  suits  against  the  estate  of  his  son.  In 
those  suits  a  decree  was  rendered  subjecting  the 
son's  interest  in  lands  derived  from  the  estate 
of  the  father  to  sale,  all  the  suits  being  heard 
together.  Held,  that  the  creditors  were  not  in- 
consistent in  failing  to  assert  their  debt  against 
the  estate  of  the  father  in  the  suits  against  the 
son's  estate,  and  so  were  not  precluded  from 
maintaining  their  bill  against  the  father's  es- 
tate. 

Appeal  from  Ohancery  Court  of  Richmond. 

Bill  hy  Henry  G.  Davis  and  others  against 
Elizabeth  B.  Jones,  as  administratrix  de  bo- 
nis non  of  John  B.  DaTis,  deceased,  and  oth- 
ers. There  was  a  decree  for  plaintiffs,  and 
defendants  appeal.    Affirmed. 

Jo  Lane  Stem  and  H.  R.  Pollard,  for  ap- 
pellants. H.  G.  &  T.  B.  Davis  (Smith,  Mon- 
cure  &  Gordon,  of  counsel),  for  appellees. 

WHITTLE,  J.  The  decree  appealed  from 
was  passed  by  the  chancery  comi:  of  the  city 
of  Richmond  in  three  suits  in  equity  pending 
in  that  court,  and  heard  together.  These 
causes  are  creditors'  suits;  the  first  two 
against  the  estate  of  Joseph  B.  Davis,  de- 
ceased, who  was  a  son  and  devisee  under  the 
will  of  John  B.  Davis,  and  the  last  against 
the  estate  of  John  B.  Davis,  deceased. 

The  appellees  Henry  G.  Davis  and  Thomas 
B.  Davis  are  creditors  of  both  estates,  and  as 
creditors  of  the  son's  estate  presented  and 
had  audited  their  debts  against  it  in  the 
two  first-named  causes.  In  these  two  suits 
the  real  estate  of  Joseph  B.  Davis,  other  than 
that  derived  from  his  father,  was  sold,  and 
the  proceeds  administered.    But  the  court  at 


that  time  refrained  from  selling  the  residue 
because  the  life  estate  of  the  widow  of  John 
B.  Davis  intervened.  Subseauently,  the  life 
estate  having  fallen  in,  the  undivided  one- 
third  interest  of  Joseph  B.  Davis  in  his  fa- 
ther's lands  was  decreed  to  be  sold,  the  de- 
cree reciting,  "It  •  •  •  appearing  to  the 
court  that  the  said  sale  may  now  be  made 
"With  propriety,  since  the  death  of  Elizabeth 
B.  Davis,  the  life  tenant  of  said  property 
under  the  will  of  John  B.  Davis,  deceased.** 
Accordingly,  the  owners  of  the  remaining  un- 
divided two-thirds  interest  having  united  in 
the  sale  with  the  special  commissioners,  the 
whole  of  the  real  estate  of  which  John  B. 
Davis  died  seised  was  sold.  Thomas  B.  Da- 
vis, one  of  the  appellees,  became  the  pur- 
chaser of  78  acres  at  the  price  of  $2,920. 

This  was  the  status  of  affairs  In  1901, 
when  appellees,  as  creditors  of  the  estate  of 
John  B.  Davis,  deceased,  instituted  suit 
against  his  personal  representative  and  dev- 
isees to  subject  his  property  to  Ihe  payment 
of  their  debt  To  that  suit  the  defendants 
interposed  the  defenses  of  the  statute  of  lim- 
itations, laches,  and  estoppel. 

A  statement  of  the  facts  in  connection 
VTith  the  origin  of  appellees'  debt  is  essen- 
tial to  an  intelligent  apprehension  of  these 
several  defenses.  Appellees  and  John  B. 
Davis  were  brothers.  The  two  former  are 
residents  of  the  state  of  West  Virginia,  while 
the  latter  resided  In  Richmond,  Va.  John  B. 
Davis  became  financially  embarrassed,  and 
on  September  22,  1882,  appellees  loaned  him 
the  sum  of  $70,000,  for  which  he  executed  his 
bond,  payable  on  demand.  On  March  1, 1888, 
John  B.  Davis  and  his  two  brothers  met  at 
Piedmont,  W.  Va.,  when  it  was  agreed  that 
John  B.  Davis  should  deliver  to  appellees 
certain  notes  held  by  him  against  third  par- 
ties, together  with  a  life  insurance  policy 
and  a  check  aggregating  $35,000,  upon  the 
stipulation  that  the  securities  ''when  and 
if  paid  shall  be  in  full  settlement  of  the  said 
note  for  $70,000."  The  agreement  was  signed 
in  duplicate,  and  a  schedule  of  the  notes,  and 
notes  corresponding  to  the  schedule,  were  de- 
livered to  appellees.  The  notes  matured 
from  time  to  time  during  the  period  from 
March  21.  1888,  until  October  15,  1896.  The 
bulk  of  these  assets  was  collected,  and  the 
residue,  the  precise  amount  of  which  has  not 
been  ascertained,  constitutes  the  subject-mat- 
ter of  this  litigation. 

John  B.  Davis  died  in  January,  1889,  leav- 
ing his  estate  to  his  widow  for  life,  with  re- 
mainder in  equal  shares  to  his  two  surviving 
children  and  a  grandchUd.  The  personal  as- 
sets were  duly  administered,  and  the  pro- 
ceeds of  sale  of  the  real  estate  have  been  de- 
posited in  bank  to  await  the  result  of  this 
appeal. 

The  contention  that  the  demand  is  barred 
by  the  statute  of  limitations  is  founded  upon 
a  proviso  to  section  2920  of  the  Code  of  1887, 
which  went  into  effect  May  1,  1888,  and  is  as 
follows:  "Provided,  that  the  right  of  action 
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ngalnst  the  estate  of  any  person  hereafter 
dying,  on  any  such  award  Or  contract,  which 
shall  hare  accrued  at  the  time  of  his  death, 
or  tbe  right  to  prove  any  such  claim  against 
his  estate  in  any  suit  or  proceeding,  shall 
not,  in  any  case,  continue  longer  than  five 
years  from  the  qualification  of  his  personal 
representatlTe,  or  if  the  right  of  action  shall 
not  have  accrued  at  the  time  of  the  dece- 
dent's death,  it  shall  not  continue  longer  than 
five  years  after  the  same  shall  have  so  ac- 
crued." 

In  this  Instance,  while,  as  shall  be  seen  pres- 
ently, the  right  of  action  did  not  accrue  un- 
til after  the  death  of  John  B.  Davis,  still,  as 
suit  was  brought  within  five  years  after  such 
right  did  accrue,  the  debt  would  not  have 
been  barred,  even  if  the  proviso  applied  to 
tbe  case. 

In  Daniel  on  Negotiable  Instruments  it  is 
said:  "When  a  bill  or  note  Is  taken  for  or  on 
account  of  a  debt,  the  question  arises  wheth- 
er it  was  taken  In  absolute  discbarge  of  it, 
and  operates  as  a  complete  merger,  or  simply 
as  a  collateral  securi^,  or  in  suspension  of 
the  debt,  during  its  currency.  The  intention 
of  the  parties  is  the  controlling  element 
And,  if  there  be  any  distinct  agreement  on 
the  subject,  all  controversy  is  silenced.  But 
when  no  particular  intention  ia  manifested, 
and  no  express  or  implied  agreement  appears^ 
the  question  is  to  be  solved  by  principles  of 
law  which  make  presumptions  as  to  the  in- 
tention of  the  parties  according  to  the  cir- 
cumstances of  each  particular  case.**  2  Dan- 
iel on  Neg.  Instr.  (5th  Bd.)  i  1259. 

At  section  1272  the  learned  author  ob- 
serves: 'There  is  no  doubt  that  a  negotiable 
bill  or  note  given  for  or  on  account  of  a 
contemporaneous  or  pre-existing  debt,  and 
whether  or  not  it  be  in  renewal  of  a  previous 
bin  or  note,  suspends  all  right  of  action  on 
such  debt  during  its  currency;  that  is,  until 
it  is  dishonored  by  nonacceptance  or  nonpay- 
ment If  this  were  not  so,  the  creditor  who 
took  the  additional  security  in  the  form  of  a 
bill  or  note  might.  In  consequence  of  its  ne- 
^tiable  character,  transifer  it  to  a  bona  fide 
holder,  and  subject  the  debtor  to  payment 
of  both  the  original  and  the  new  debt 

"But  as  soon  as  the  bill  or  note  is  dishon- 
ored the  original  debt  revives,  and  the  cred- 
itor may  pursue  his  remedy  for  It,  or  sue 
upon  the  bill  or  nota  The  bill  or  note  taken 
in  conditional  payment  becomes,  by  its  dis- 
honor, a  collateral  security,  which  the  cred- 
itor may  retain  and  endeavor  to  collect  with- 
out forfeiting  the  right  to  proceed  in  the  prin- 
cipal cause  of  action,  subject  to  tbe  obliga- 
tion of  surrendering  up  the  bill  or  note  at  the 
trial."  See.  also,  Armistead  v.  Ward,  2  Pat 
ft  EL  504;  McCluny  v.  Jackson,  6  Grat  96; 
Blair  &  Hoge  v.  Wilson,  28  Grat  105;  Lewis 
▼.  Davisson,  29  Grat  216,  at  page  226;  Cal- 
laway V.  Price,  32  Grat  1. 

The  doctrine  with  respect  to  the  delivery  of 
bills  or  notes  aa  conditional  payments  is  not 


to  be  confounded  with  tbe  mere  deposit  of 
collateral  securities  to  secure  payment  of  the 
principal  debt  In  the  latter  case,  in  the 
absence  of  agreement  to  the  contrary,  the 
pledgee's  right  of  action  on  the  principal  debt 
and  the  right  to  enforce  payment  of  the  col- 
lateral security  are  concurrent  rights,  both  of 
which  may  be  pursued  until  the  debt  is  paid. 
Colebrooke  on  Ck)llateral  Securities  (2d  Ed.) 
S§  104,  105,  106,  and  notes;  2  Daniel  on  Neg. 
Instr.  §  1260,  note  4,  and  authorities  cited. 

In  this  case  It  was  obviously  the  intention 
of  the  parties  that  the  promissory  notes  in 
question  should  be  treated  as  conditional  pay- 
ments, and  suspend,  during  their  currency, 
the  right  of  action  on  the  original  debt  That 
was  the  legal  effect  of  the  contract,  and  a 
different  construction  would  liave  defeated 
its  purpose.  This  being  the  effect  of  the 
agreement,  tbe  cause  of  action  had  not  ac- 
crued (was  suspended)  at  the  time  of  John  B. 
Davis*  death. 

But  we  are  of  opinion  that  inasmuch  as 
suit  was  not  pending  on  the  day  before  the 
Code  took  effect  the  case  is  controlled  by  sec- 
tion 2938  of  the  Code  of  1887  [Va.  Code  1904, 
p.  1556],  which  provides  that  where  the  action 
was  not  pending  on  the  day  before  the  Code 
took  effect  it  "may  be  prosecuted  jWithin  such 
time  as  the  same  might  have  been  prosecuted 
if  this  chapter  had  not  been  enacted,  and  not 
after." 

The  period  of  limitation  was  20  years  on 
a  writing  under  seal  prior  to  the  Code  of 

1887,  the  original  bond  is  dated  September 
22,  1882,  and  the  right  of  action  thereon 
was  not  barred  until  September  22,  1902, 
more  than  a  year  after  the  institution  of 
this  suit.  So  that  in  neither  aspect  of  the 
case  can  the  plea  of  the  statute  of  limita- 
tions avail. 

The  remaining  defenses  of  laches  and  es- 
toppel are  not  sustained  by  any  fact  or  cir- 
cumstance in  the  case.  That  appellees  were 
not  dealing  at  "arm's  length"  with  their 
brother  and  after  his  death  with  his  widow 
is  manifested  on  every  page  of  the  record. 
When  overtaken  by  financial  reverses,  they 
came  to  his  relief,  and  loaned  him  $70,000 
without  security;  and  afterward  forgave 
him  one-half  the  debt,  receiving  promissory 
notes  and  other  securities  in  conditional  sat- 
isfaction of  their  demand.  These  securities 
were  collected  from  time  to  time  until  the 
indebtedness  of  $35,000  was  reduced  to  the 
amount  now  in  controversy.  It  is  not  pre- 
tended that  the  debt  has  been  paid  from 
any  other  source,  and  the  fact  that  uncol- 
lected and  uncollectible  collaterals,  repre- 
senting the  balance  claimed,  are  still  in  the 
hands  of  appellees,  shows  that  it  has  never 
been  paid.  John  B.  Davis  died  within  less 
thnn  a  year  after  the  agreement  of  March, 

1888,  was  entered  into,  and,  as  remarked, 
by  his  will  left  the  whole  of  his  estate  to 
his  wife  for  life.  She  was  a  nervous,  deli- 
cate woman,  and  it  la  reasonable  to  pre- 
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same  that  the  same  conslderatioiis  which  lih> 
llaence4  appellees  to  assist  and  indulge  their 
brother  also  induced  them  to  allow  his  widow 
to  remain  In  the  undisturbed  possession  of 
the  property  during  the  continuance  of  her 
life  estate. 

In  thus  indulging  her  they  kept  within 
their  legal  rights,  and  instituted  this  suit  in 
less  than  two  years  after  her  death.  In  the 
meantime  the  transaction  had  in  no  wise 
become  obscure  by  lapse  of  time  or  loss  of 
eyidence,  and  the  sum  sought  to  be  recovered 
is  susceptible  of  exact  ascertainment  That 
under  such  circumstances  the  defense  of 
laches  cannot  prevail  has  been  settled  by 
repeated  decisions  of  this  court  Jameson 
V.  Rixey,  94  Va.  342,  26  S.  B.  861,  64  Am. 
St  Rep.  726;  Bell  ▼.  Wood,  94  Va.  677,  27 
S.  B.  504;  Burnham  v.  James,  100  Va.  493, 
42  S.  E.  292^  Tidball  v.  Shenandoah  Nat 
Bank,  100  Va.  741,  42  S.  B.  867. 

The  defense  of  estoppel  is  equally  without 
merit  The  chief  ground  of  complaint  in  that 
connection  is  based  on  the  theory  that  loss 
has  accrued  to  appellants  by  reason  of  the 
failure  of  appellees  to  enforce  the  collection 
of  their  debt  during  the  years  1890  and 
1891  (the  boom  period),  when,  it  is  said,  the 
proceeds  of  sale  of  a  few  acres  of  the  debt- 
or's land  would  have  satisfied  the  demand. 

As  has  been  seen,  appellees'  right  of  ac- 
tion was  suspended  during  those  years  by 
the  agreement  of  March,  1888;  but,  if  such 
had  not  been  the  case,  the  proposition  pro- 
ceeds upon  the  false  premise  that  a  creditor 
can  be  held  responsible  for  loss  occasioned 
by  fluctuation  in  property  values.  Payment 
of  the  debt  affords  the  debtor  adequate  pro- 
tection against  loss  from  such  contingency, 
and  the  consequences  of  his  failure  to  look 
after  his  own  interests  cannot  be  visited  upon 
his  creditor. 

The  remaining  suggestion — that  appellees 
have  assumed  inconsistent  positions  in  the 
litigation,  which  ought  to  estop  them  from 
setting  up  the  present  demand — ^is  not  sus- 
tained by  the  record. 

The  alleged  inconsistency  is  founded  up<Mi 
the  circumstance  that  appellees  did  not 
assert  their  debt  against  the  estate  of  John 
B.  Davis,  deceased,  in  the  two  first-named 
causes,  and  suffered  a  decree  to  be  rendered 
therein,  subjecting  the  interest  of  Joseph  B. 
Davis,  deceased,  in  the  lands  derived  from 
the  estate  of  his  father  to  be  sold;  and  that 
Thomas  B.  Davis,  one  of  the  appellees,  be- 
came the  purchaser  of  one  of  the  lots. 

Appellees  had  no  notice  of  the  decree  di- 
recting a  commissioner  to  Inquire  and  ascer- 
tain whether  there  was  any  liability  on  the 
estate  of  Joseph  B.  Davis,  deceased,  on  ac- 
count of  assets  acquired  by  him  under  the 
will  of  his  father,  nor  of  the  report  returned 
in  pursuance  of  that  decree.  And,  even  if 
they  had  received  such  notice,  they  could 
not  have  asserted  their  debt  against  the 
estate  of  John  B.  Davis,  deceased,  for  the 


reason  that  his  personal  representative  wa» 
not  a  party  to  the  litigation.  They  there- 
fore pursued  the  correct  practice  of  filing  a 
creditors'  bill  against  his  estate;  and  when 
the  suit  was  matured  for  obvious  reasons  It 
was  brought  on  to  be  heard  with  the  other 
two  causes. 

It  is  not  perceived  that  the  course  thus 
pursued  by  appellees  has  injuriously  affected 
or  prejudiced  in  any  manner  the  rights  of 
the  appellants. 

The  following  extract  from  the  answer  of 
the  personal  representative  of  John  B.  Davis 
sufficiently  attests  the  meritoriousness  of  ap- 
pellees' demand: 

"In  making  the  foregoing  defenses  to  the 
complainants'  claim,  respondent  has  done  so 
only  because  she  has  been  advised  that  It 
was  her  imperative  duty  as  administratrix. 
For  whatever  may  be  the  legal  merits  or  de- 
merits of  complainants'  claim  respondent 
feels  bound  to  put  on  record  her  acknowl- 
edgment of  the  great  kindness  of  complain- 
ants to  her  late  father  in  the  transactions 
out  of  which  said  claim  arose,  and  the  high 
character,  from  a  moral  standpoint  at  least, 
of  the  claim  Itself." 

The  decree  of  the  chancery  court  is  with- 
out error,  and  must  be  afilrmed. 


(104  Va.  47> 
LANGSTON  v.  BASSETTB  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.    June 
15,  1905.) 

1.  Infants— GuABDT AN  Ad  Litem— Necbssi- 
TT  OF  Appointment. 

Where  It  clearly  appears  that  a  decree  Is 
in  favor  of  an  infant  defendant,  failure  to  ap- 
point a  guardian  ad  litem  for  him  is  not  re- 
versible error. 

2.  Same. 

A  decree  finding  a  will  valid  is  not  in  favor 
of  an  infant  adopted  son  of  testatrix,  who  was 
her  only  heir,  and  would,  under  Va.  Code  1904, 
fi  2614a,  take  her  whole  estate  If  the  will  was 
invalid,  and  hence  failure  to  appoint  a  guard- 
ian ad  litem  for  the  son  in  a  proceeding  to  con- 
test the  will  was  reversible  error. 

Appeal  from  Circuit  Court,  Elizabeth  Olty 
County. 

Action  by  James  Langston  against  A.  W. 
E.  Bassette  and  others.  There  was  Judg^ 
ment  for  defendants,  and  plaintiff  appeals. 
Reversed. 

Jones  &  Woodward  and  D.  I/awrence  Gron- 
er,  for  appellant  F.  S.  Collier  &  Son,  for 
appellees. 

BUCHANAN,  J.  This  suit  was  Instituted 
by  the  appellant  for  the  purpose  of  impeach- 
ing the  validity  of  a  writing  which  had  been 
admitted  to  probate  as  the  last  will  and  tes- 
tament of  Matilda  Barnes,  deceased.  An  Is- 
sue of  devisavit  vel  non  was  ordered.  Upon 
the  trial  of  that  issue  a  jury  was  waived, 
and,  all  matters  of  law  and  fact  having  been 
submitted  to  the  court  for  its  decision,  the 
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court  was  of  opinion  that  the  said  writing 
was  the  last  will  and  testament  of  Matilda 
Barnes,  and  so  decreed.  From  that  decree 
tbls  appeal  was  granted. 

It  is  alleged  in  the  bill  that  James  Barnes, 
one  of  the  devisees  and  legatees  named  in  the 
said  writing,  was  an  infant  He  was  made 
a  party  defendant,  and  process  was  served 
npon  him,  but  no  guardian  ad  litem  was  ap- 
{lointed  for  him. 

As  an  infant  can  only  appear  and  defend 
bj  guardian  ad  litem,  proceedings  against 
him  are  generally  fatally  defective  unless 
the  record  shows  that  a  guardian  ad  litem 
was  assigned  him.  Code  1887,  §  8255  [Va. 
Code  1904,  p.  1714].  See  Roberts  v.  Stanton, 
2  Mnnf.  129, 5  Am.  Dec.  4G3;  Oole  v.  Pennell, 
2  Rand.  174;  Parker  v.  McCoy,  30  Grat  594; 
Ewlng,  etc.,  ▼.  Ferguson,  83  Grat  548;  Tup^ 
ner  v.  Barraud,  102  Va.  324,  331,  46  S.  B. 
318;  note  to  Caperton  v.  Gregory,  11  Grat 
(Micbie's  Ed.)  at  page  251  et  seq.,  where  a 
nnmber  of  cases  on  the  subject  are  collected. 

It  may  be  that  the  decree  appealed  from 
was  for  the  benefit  of  the  infant  in  this 
case,  since  he  was  named  as  a  devisee  and 
legatee  In  the  writing  which  was  held  to  be 
the  last  will  of  the  decedent  If  this  clearly 
appeared,  the  failure  to  appoint  a  guardian 
ad  litem  for  him  would  not  be  reversible  er- 
ror. See  Harman  v.  Davis,  30  Grat  461; 
Morriss  v.  Va.  Ins.  Co.,  85  Va.  588,  8  S.  B. 
383.  But  it  does  not  so  appear.  In  the 
writing  which  was  held  to  be  the  will  of 
the  decedent,  she  describes  the  infant  as  her 
adopted  son.  The  pleadings  and  proofs  in 
the  case  show  that  she  was  a  widow,  and 
that  she  died  without  issue  or  any  descend- 
ant of  issue  living.  If  the  infant  was  in 
fact  her  adopted  child,  then  it  would  be  to 
his  interest  to  have  the  writing  in  question 
held  not  to  be  her  last  will,  as  in  that  event 
he  would  take  the  whole  estate,  instead  of 
the  small  portion  devised  and  bequeathed  to 
him.    Va.  Code  1904^  i  2614a. 

We  are  of  opinion,  therefore,  without  pass- 
ing upon  any  of  the  other  questions  raised 
on  this  appeal,  that  the  decree  appealed 
from  should  be  reversed,  and  it  and  all  or- 
ders in  the  cause  affecting  the  rights  of  the 
said  infant  should  be  set  aside,  and  the  cause 
remanded  to  the  circuit  court,  that  a  guard- 
ian ad  litem  may  be  appointed  for  James 
Barnes,  if  he  is  still  an  infant  and  such 
further  proceedings  had  as  may  be  necessary 
and  proper  for  his  full  defense  and  for  a 
final  disposition  of  the  cause. 


aOiVa.  tK) 

RICHARDSON  v.  WYMER. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 
22.  1905.) 

1.  SjECTMENT— EVIDENCS     OW     TlTLB— SXJFFI- 
CIENCT. 

A  plaintiff  In  ejectment  who  shows  title 
as  purchaser  at  a  sale  vmAer  an  execution  on  a 
judgment  against  one  to  whom  the  land  was 


awarded  in  a  partMoa  mSt,  diows  title  sufS- 

clent  to  maintam  the  action. 

2.  Judgment— Satispactiow  —  Uncompleted 

Sale  Undeb  Execution— Right  to  Second 

Execution. 

Where  an  execution  was  issued,  and  a  sale 
was  made  under  it,  but  no  part  of  the  purchase 
price  was  paid,  the  judgment  was  not  satisfied, 
and  a  second  execution  might  issue. 

Error  to  Circuit  Court,  Smyth  County. 

Ejectment  by  J.  P.  Wymer  against  W.  R^ 
Richardson.  Th^e  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

G.  H.  Fudge  and  H.  N.  Bell,  for  plaintiff  in 
error.  A«  M.  Dickenson,  for  defendant  in  er- 
ror. 

KEITH,  P.  J.  P.  Wymer  Instituted  an  ac- 
tion of  ejectment  to  recover  23  acres  of 
land  from  W.  R.  Richardson.  In  support  of 
his  claim  he  offered  in  evidence  a  deed  from 
B.  F.  Buchanan,  commissioner  in  the  chan- 
cery suit  of  F.  McMuIlin*s  administrator  ▼. 
J.  H.  Stephenson,  and  V.  S.  Morgan,  of  the 
first  part,  and  W.  B.  Richardson,  Mary  B. 
Richardson,  and  James  E.  Richardson,  of 
the  second  part,  conveying  a  tract  of  land 
supposed  to  contain  90  acres,  more  or  less, 
to  William  R.  Richardson;  also  a  deed  of 
partition  in  the  chancery  suit  of  Dicl^inson 
T.  Richardson,  in  which  the  land  was  divided 
into  three  equal  parcels,  and  assigned  and 
conveyed  to  the  parties  entitled,  the  parcel 
allotted  to  Mary  B.  Richardson  having  been 
conveyed  to  her  under  the  name  of  Maim 
Springs;  and  a  deed  from  J.  V.  Richardson, 
sheriff  and  commissioner,  conveying  the  land 
in  controversy  in  this  suit  to  J.  P.  Wymer, 
the  defendant  in  error. 

With  respect  to  the  last-mentioned  deed, 
it  appears  that  on  the  20th  of  May,  1902, 
there  was  issued  from  the  clerk's  office  of 
the  county  court  of  Smyth  county  an  execu- 
tion in  the  name  of  the  Commonwealth  of 
Virginia  t.  Maim  Springs,  in  the  sum  of  $100, 
fine,  and  $23.82,  costs,  upon  a  Judgment  oh- 
tained  against  her  on  the  18th  of  August, 
1890;  that  the  execution  was  issued  on  the 
20th  of  May,  1902;  that  It  was  levied  on 
June  11, 1902,  on  the  tract  of  land  containing 
23%  acres  which  had  been  assigned  to  Maim 
Springs,  as  aforesaid,  in  the  case  of  Dicl^in- 
son  V.  Richardson;  and  that  at  the  sale 
under  the  execution  J.  P.  Wymer  became  the 
purchaser  at  the  price  of  $187,  which,  hav- 
ing been  fully  paid  off  and  discharged,  a 
deed  was  executed  to  him  by  the  sheriff 
conveying  him  the  land  purchased  with  spe- 
cial warranty. 

It  appears  from  the  testimony  of  the  de> 
fendant  in  error  that  W.  R.  Richardson  was 
at  the  time  of  the  purchase  in  possession  of 
the  land;  that  he  was  the  father  of  Maim 
Springs,  to  whom  the  land  belonged,  but  who 
had  not  lived  upcm  it  for  about  12  years; 
and  that  her  father,  the  defendant,  had  dur- 
ing that  time  been  in  possession  and  control 
of  It  as  her  agent 

The  defendant,  to  maintain  the  issue  upon 
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his  part,  offered  to  iDtroduce  an  execution 
upon  the  same  judgment,  dated  the  26tli 
of  June,  1891,  the  return  on  which  shows  that 
it  was  levied  on  the  land  of  Maim  Springs, 
now  in  controversy;  that  the  land  was  sold 
under  this  execution  on  the  19th  of  October, 
1891,  and  that  the  purchaser  gave  bond  and 
surety  according  to  law;  and  that  the  bond 
was  returned  to  the  clerk's  office.  The  de- 
fendant also  offered  the  deposition  of  John 
B.  Cooley,  who  states  that  he  was  one  of 
the  sureties  upon  the  bond  given  at  the 
sale  under  the  execution  of  1891;  but  he 
wholly  fails  to  prove  that  this  bond,  or  any 
part  of  it,  had  ever  been  paid,  nor  does  he 
know  what  became  of  it  He  cannot  recall 
the  date  or  the  amount  with  any  degree  of 
certainty,  but  he  states  that  Maim  Springs 
and  her  father,  W.  B.  Richardson,  were  the 
principals,  and  he  and  one  Stephen  Richard- 
son, who  is  now  dead,  were  the  sureties. 
It  further  appears  that  before  Wymer  pur- 
chased the  land  the  sheriff  offered  it  for 
sale,  and  that  W.  R.  Richardson,  the  defend- 
ant, was  the  highest  bidder,  and  that  it  was 
knocked  off  to  liim  for  $240;  that  time  was 
given  him  to  execute  the  bond  required  by 
law,  and  that  he  failed  to  give  it;  and  that 
the  land  was  again  offered  for  sale  on  the 
same  day,  when  Wymer  became  the  pur- 
chaser. 

Thereupon  the  Jury  found  a  verdict  for  the 
plaintiff,  upon  which  the  court  entered  Judg-^ 
ment,  and  the  defendant  in  the  court  below 
applied  for  and  obtained  a  writ  of  error  from 
one  of  the  judges  of  this  court 

The  first  assignment  of  error  is  that  the 
evidence  of  the  plaintiff  is  insufficient  to  en- 
title him  to  recover,  but  we  are  of  opinion 
that  it  makes  out  a  case  quite  sufficient  to 
support  the  verdict  of  the  jury. 

The  principal  reliance  of  plaintiff  in  error, 
however,  is  that  the  court  erred  in  refusing 
to  admit  in  evidence  in  his  behalf  the  ex- 
ecution of  June  26,  1891,  with  the  indorse- 
ments thereon,  and  the  deposition  of  John 
R.  Cooley;  his  contention  being  that  this 
proof  is  sufficient  to  show  satisfaction  of 
the  judgment  against  Maim  Springs,  and 
that  having  been  satisfied,  the  execution 
which  was  issued  on  May  20,  1902,  was  null 
and  void. 

It  is  true  that  no  execution  can  be  issued 
upon  a  satisfied  judgment  but  the  evidence 
offered  entirely  fails  to  prove  the  satisfac- 
tion of  the  judgment.  It  shows  that  an  ex- 
ecution was  issued,  and  that  a  sale  was 
made  under  it  but  there  are  no  facts  in  evi- 
dence which  tend  to  prove  that  the  purchase 
price  of  the  land  sold  under  execution  of 
1891  was  ever  paid  in  whole  or  in  part 
Richardson,  the  plaintiff  in  error,  was  th* 
purchaser  at  the  sale  under  the  first  execu- 
tion. He  was  the  principal  obligor  in  the 
bond  given  for  the  purchase  price.  He  was 
present  in  court,  and  was  a  competent  wit- 
ness, and  it  cannot  be  doubted  that  if  the 
bond  had  been  paid,  he  would  have  testified  to 


that  effect;  but  so  far  from  having  done  so. 
he  became  a  bidder  for  the  land  imder  the 
second  execution,  it  was  knocked  off  to  him, 
and,  he  failing  to  comply  with  the  terms  of 
the  sale,  it  was  again  offered  on  the  same 
day,  and  purchased  by  the  defendant  in  er- 
ror. The  levy  of  the  execution  upon  which 
he  relied,  and  the  sale  under  it  did  not  con- 
stitute a  satisfaction  of  the  judgment  upon 
which  it  issued,  unaccompanied  by  proof  of 
the  payment  of  the  purchase  price  of  the 
property  sold,  under  the  circumstances  of 
this  case. 

The  judgment  of  the  circuit  court  la  af- 
firmed. 

a06  Va.  668) 
MORT  et  al.  T.  JONES  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.     June 
22,1905.) 

DiSTBIBUTtON    or   ESTATES— ADVANCSMSIVTa— 

Hotchpot— Law  of  Situs. 

Where  the  adult  children  of  an  owner  of 
land  in  Virginia  and  Tennessee  conveved  to  him 
their  expectancy  in  consideration  of  advance- 
ments received,  and  the  conveyances  were  inop- 
erative in  Virginia,  but  effectual  in  Tennessee, 
the  court,  on  the  death  of  the  owner,  should  not 
require  the  adult  children  to  bring  into  hotchpot 
the  advancements  and  enjoin  the  infants  from  set- 
ting up  the  deedi  in  the  courts  of  Tennessee,  for 
the  lex  situs  must  govern,  and  the  court  of  Vir- 
ginia cannot  control  the  course  of  procedure  in 
the  courts  of  another  state,  but  should  ascertain 
the  value  of  the  owner's  estate  wherever  sit- 
uate, and  distribute  the  estate  in  Virginia 
among  the  heirs  without  requiring  the  adults  to 
bring  into  hotchpot  the  advancements,  unless 
the  advancements,  added  to  their  portion  of  the 
estate  in  Virginia,  exceeded  the  shares  of  the 
infant  heirs  in  the  entire  estate,  in  which  case 
they  should  account  for  so  much  of  the  ad- 
vancements as  would  produce  equality. 

.  Appeal  from  Corporation  Court  of  Bristol. 

Suit  for  partition  by  J.  W.  Mort  guardian 
of  the  infant  heirs  of  Joseph  W.  Jones,  de- 
ceased, and  others,  against  John  W.  Jones 
and  others.  From  the  decree  adjudging  the 
rights  of  the  parties,  plaintiffs  appeaL  Mod- 
ified. 

Roberts  &  Roberts,  tor  appellants.  J.  & 
Aflbworth,  fotr  appellees, 

KEITH,  P.  Joseph  W.  Jones,  who  was 
In  his  lifetime  seised  of  certain  real  estate 
situated  in  Bristol,  Va.,  and  Bristol,  Tenii., 
died  intestate  on  May  1,  1901.  He  had  been 
twice  married,  and  left  surviving  him  John 
W.  Jones  and  two  daughters,  children  of  his 
first  wife,  and  a  granddaughter,  the  sole 
surviving  heir  of  another  child  of  his  first 
wife,  who  died  leaving  William  Grossman  as 
her  devisee.  His  second  wife  and  her  six 
Infant  children  also  survived  him,  and  anoth- 
er infant  daughter,  who  married  Walter  D. 
Nave,  who  died  Intestate  after  the  death  of 
the  granddaughter,  without  leaving  issue. 

In  September,  1003,  suit  for  partition  was 
Instituted  in  the  corporation  coiurt  of  the  cltj 
of  Bristol,  Va.,  by  J.  W.  Mort  guardiatt 
The  bill  alleges  that  the  adult  heirs,  children 
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of  the  first  wife,  had,  during  the  lifetime  of 
their  father,  released  and  conreyed  to  him 
their  expectancy  In  any  property  he  then 
owned,  or  which  he  might  own  at  his  death. 

The  adult  heirs  filed  an  answer  and  cross- 
bill in  the  Virginia  conrt,  wherein  they  al- 
leged that  the  conveyances  of  their  expect- 
ancy to  their  father  were  obtained  by  fraud, 
duress,  and  nndne  influence,  and  were  inoper- 
atlTe  as  a  matter  of  law,  and  prayed  that 
they  he  declared  null  and  void,  and  that  th^ 
might  be  permitted  to  bring  the  considera- 
tion for  said  deeds  into  hotchpot,  and  par- 
ticipate in  the  division  of  the  estate.  Upon 
these  issues  evidence  was  taken,  and  the 
cause  came  on  to  be  heard  in  the  corporation 
court,  and  by  so  much  of  its  decree  as  we 
deem  necessary  to  consider  upon  this  appeal 
the  coort  held  "that  it  would  be  Inequitable 
to  require  tiie  adult  heirs  •  •  ♦  to  bring 
the  amount,  with  its  interest,  which  they  had 
received  in  consideration  of  the  contracts 
mentioned  in  this  decree  and  in  the  plead- 
ings, into  hotchpot  for  the  benefit  of  the  in- 
fant heirs,  and  yet  to  allow  them  (the  Infant 
heirs)  to  set  up  said  contracts  In  the  courts 
of  Tennessee  in  bar  of  the  rights  of  the  adult 
heirs  to  participate  In  the  partition  of  their 
father's  estate  situated  in  Tennessee.  It  is 
therefore  adjudged,  ordered,  and  decreed  that 
the  said  contracts,  #  #  •  which  are  filed 
with  the  papers  in  this  cause,  be  given  up 
and  canceled  upon  the  payment  into  hotch- 
pot of  the  amount  of  consideration  mention* 
ed  therein,  with  interest  from  the  death  of 
Joseph  W.  Jones,  deceased,  being  May  1, 
1901.  It  is  further  adjudged,  ordered,  and 
decreed  that  J.  W.  Mort,  guardian,  •  •  • 
personally  or  in  any  oflldal  capacity,  and 
Henry  Roberts,  their  guardian  ad  litem,  and 
Elizabeth  Jones  (the  widow)  are  hereby  per- 
petually enjoined  from  setting  up,  proving, 
or  attempting  to  set  up  or  offer  in  proof,  in 
the  chancery  court  of  the  city  of  Bristol, 
Tennessee,  or  any  other  court,  the  said  con- 
tracts hereinbefore  mentioned." 

This  court  held  in  Headrlck  ▼.  McDowell, 
102  Va.  124^  45  S.  E.  804,  66  L.  R.  A.  578, 
that:  "Upon  the  death  of  a  parent  Intestate 
the  descent  is  cast  by  operation  of  law  upon 
his  heirs,  and  his  personalty  passes  in  ac- 
cordance with  the  statute  of  distribution. 
Where  advancements  have  been  made  in  the 
lifetime  of  the  parent,  they  must  be  brought 
into  hotchpot  by  the  one  who  has  received  it, 
and  thus  perfect  equality  attained.  This  rule 
is  nnaffected  by  the  fact  that  some  of  the 
heirs  at  the  time  of  receiving  their  advance- 
ments entered  into  covenants  with  the  par- 
ent, whereby  they  relinquished  all  Interest 
in  or  claim  to  any  portion  of  the  estate  then 
owned  or  which  may  be  thereafter  acquired 
l7  the  parent,  and  as  to  which  he  may  die 
Intestate." 

It  appears,  therefore,  that  the  deeds  given 
by  the  adult  heirs  to  their  deceased  parent  in 
eoQsideratlon  of  the  advancements  made  to 
them  during  his  lifetime  are  In  this  state  in- 


operative, and  that  upon  the  death  of  Joseph 
W.  Jones  the  descent  was,  by  operation  of 
law,  cast  upon  all  of  his  heirs,  and  his  per- 
sonalty passed  to  them  in  accordance  with 
the  statute  of  distribution. 

In  the  state  of  Tennessee  a  contrary  rule 
prevails;  and  the  deeds  from  the  children  to 
the  parent  are  effectual  to  bar  their  partici- 
pation in  his  estate  after  his  death,  whether 
as  heirs  or  distributees. 

It  is  apparent,  therefore,  that  it  would  be 
inequitable  to  require  the  adult  heirs  to  sur- 
render, or,  what  is  the  same  thing,  to  bring 
into  hotchpot  and  account  for,  the  sums  ad- 
vanced to  them,  and  which  constitute  the 
sole  consideration  of  the  contracts  under  in-, 
vestigation,  as  a  condition  of  their  partici- 
pation In  the  estate  of  their  parent  situated 
in  Virginia,  and  at  the  same  time  to  permit 
the  infant  heirs  to  plead  those  contracts  in 
bar  of  the  participation  of  the  adult  heirs 
in  so  much  of  the  estate  of  their  common  an- 
cestor as  passes  under  the  laws  of,  Tennessee. 
We  think,  however,  that  the  method  by  which 
the  corporation  court  undertook  to  enforce 
this  obvious  equity  cannot  be  maintained. 

In  Minor  on  Conflict  of  Laws,  p.  28,  §  11, 
It  is  said:  '*It  is  generally  admitted  that 
transactions  relating  to  lands  or  Immova- 
ble property  of  any  kind  are  to  be  governed 
by  the  law  of  the  place  where  the  property 
is  situated." 

The  courts  of  other  states  will  not,  It  is 
said,  "attempt  to  enforce  their  own  laws 
with  respect  to  land  situated  elsewhere,  not 
only  because  of  the  spirit  of  comity  and 
their  unwillingness  to  engage  In  conduct 
towards  other  states  which  they  would  not 
tolerate  In  other  states  towards  themselves, 
but  also,  and  perhaps  chiefly,  because  of 
their  utter  inability  to  render  any  judgment 
or  decree  that  would  be  final  and  effectual 
to  transfer  any  Interest  In  the  land.  In- 
stead, therefore,  of  rendering  idle  judgments 
in  accordance  with  their  own  law,  the  courts, 
in  dealing  with  the  title  to  foreign  real  es- 
tate, will  seek  to  determine  the  rules  laid 
down  by  the  lex  situs  of  the  land,  and  will 
decide  in  accordance  with  that  law,  for  to 
it  the  parties  must  finally  appeal  in  any 
event.  Thus  it  comes  to  be  a  well-settled 
principle  of  private  international  law,  forti- 
fied by  a  great  mass  of  authority,  that  all 
questions  relating  to  the  transfer  of  title  to 
Immovable  property,  wherever  arising,  will 
be  governed  by  the  lex  situs,  the  law  of  the 
ultimate  forum  in  which  all  such  questions 
must  finally  be  decided."    Id.  p.  29. 

So  rigidly  is  this  principle  enforced  that 
contrary  to  the  general  rule  with  respect 
to  the  limit  upon  personal  covenants,  "the 
better  opinion  seems  to  be  that  the  lex 
situs  of  the  land  should  govern,  so  far  as 
covenants  of  title  running  with  the  land 
are  concerned."    Id.  §  185. 

We  are  therefore  of  opinion  that  the  cor- 
poration court  erred  In  enjoining  the  Infant 
defendants  In  this  suit,  their  guardian  and 
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guardian  ad  litem,  from  setting  up  the 
deeds  In  controversy  In  the  courts  of  Ten- 
nessee, and  In  attempting  to  control  the 
course  of  procedure  In  those  courts.  We  are 
of  opinion,  however,  that  justice  may  he,  In 
part  at  least,  attained  without  undertaking 
to  Interfere  with  the  courts  of  a  foreign 
jurisdiction,  and  to  that  end  we  think  that 
it  Is  proper  for  the  corporation  court  of 
Bristol  to  ascertain  the  estate  of  which  Jo- 
seph W.  Jones  died  seised  and  possessed, 
wherever  it  may  be  situated,  and  then  pro- 
ceed to  divide  and  distribute  the  estate  in 
Virginia  among  all  the  heirs  and  distributees, 
without  requiring  the  adult  heh-s  to  brhig 
Into  hotchpot  the  advancements  they  have 
received,  and  which  constitute  the  consid- 
eration for  the  deeds  in  controversy,  unless 
it  shall  be  made  to  appear  that  the  advance- 
ments so  received,  added  to  their  aliquot 
portion  of  the  estate  In  Virginia,  shall  ex- 
ceed the  shares  of  the  infant  heirs  in  the 
entire  estate,  in  which  event  they  shall  be 
required  to  account  for  so  much  of  such 
advancements  to  each  of  them  as  will  pro- 
duce equality. 

For  the  reasons  given,  the  decree  of  the 
corporation  court  must  be  reversed,  and  the 
cause  remanded  to  be  proceeded  in  in  ac- 
cordance with  this  opinion. 

Inasmuch  as  this  is  a  suit  for  partition, 
we  are  further  of  opinion  that  the  costs 
should  be  paid  ratably  out  of  the  estate  of 
Joseph  W.  Jones,  deceased. 

(104  Va.  209) 

F.  T.  BLANCHARD  CO.  v.  SIMON  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

22, 1905.) 

1.  Tbadb-Mabkb  and  Tbadb-Names— Right 
TO  UsB  One's  Own  Name. 

The  right  of  a  man  to  use  his  own  name  in 
connection  witli  his  business  is  so  fundamental 
that  an  intention  to  entirely  divest  himself  of 
it  and  transfer  it  to  another  will  not  be  presum- 
ed, but  must  be  fairly  shown. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4€L 
Cent.  Dig.  Trade-Marks  and  Trade-Names,  §§ 
14,  104%.! 

2.  Same— Salb  of  Intebbst  in  Fibm— Subse- 
quent Use  of  Fibm  Name. 

Where  a  partnership  carried  on  business 
as  the  S.  Auction  Company,  the  sale  by  S.  of 
his  interest  to  his  copartner  did  not  entitle  the 
purchasing  partner  to  enjoin  S.  from  entering 
into  business  again  under  the  name  of  the  S. 
Auction  Company. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  46. 
Ont.  Dig.  Trade-Marks  and  Trade-Names,  §  41.] 

8.  Same— Right  to  Damages. 

A  partner  in  whose  name  business  was  con- 
ducted sold  his  interest  to  his  copartner,  the 
f>urchaser  organizing  a  company  which  did  a 
arge  mercantile  business.  The  selling  partner 
conducted  iinder  the  name  which  the  partner- 
ship had  formerly  used  an  entirely  different  busi- 
ness, in  a  different  part  of  the  city;  calling 
particular  attention  in  his  advertisements  to  the 
character  and  location  of  his  business.  Held, 
that  the  use  by  the  selling  partner  of  the  name 
of  the  old  firm  gave  the  purchasing  partner  no 
right  to  recover  damages  for  such  use. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  46. 
Cent.  Dig.  Trade-Marks  and  Trade-Names,  {  41.] 


Appeal  from  Corporation  Court  of  Bristol. 

Separate  actions  by  the  F.  T.  Blanchard 
Company  against  H.  J.  Simon  and  others, 
and  Ida  V.  Simon  against  F.  T.  Blanchard 
Company.  The  actions  were  heard  togeth- 
er, and  from  Judgments  for  defendants  in 
the  first  action,  and  for  plaintiff  In  the  sec- 
ond action^  the  defeated  party  appeala.  Af- 
firmed. 

Bullitt  &  Kelly  and  A.  H.  Blanchard,  for 
appellants.  Peters  &  Lavinder  and  J.  S. 
Aahworth,  for  appellees. 

HARRISON,  J.  This  Is  an  appeal  from 
a  final  decree  in  two  causes  heard  togeth- 
er by  the  corporation  court  for  the  city  of 
Bristol.  The  object  of  the  first  cause,  of 
F.  T.  Blanchard  Co.  y.  H.  J.  Simon,  etc., 
was  to  enjoin  H.  J.  Simon  and  Joseph  Gut- 
man  ftrom  the  use  of  the  name  Simon  Auction 
Company,  and  to  recover  of  them  damages 
fo^  having  wrongfully  used  such  name.  The 
second  cause  was  an  attachment  proceeding 
In  equity,  in  the  name  of  Ida  V.  Simon  v. 
F.  T.  Blanchard  Co.,  to  recover  from  the  de- 
fendant a  note  for  $1,250. 

In  the  first-named  cause  a  temporary  in- 
junction was  granted,  and  upon  the  final 
hearing  that  injunction  was  dissolved,  and 
the  bill  dismissed.  In  the  second  cause,  by 
the  same  decree,  the  complainant  recovered 
the  amount  of  the  note  sued  for,  and  a  lien 
was  declared  in  her  favor,  for  that  recov- 
ery, upon  the  real  estate  attached. 

It  is  conceded  that  the  decision  of  both 
causes  hinges  upon  the  right  of  the  com- 
plainant in  the  first-named  cause  to  the  re- 
lief therein  sought 

In  April,  1896,  F.  T.  Blanchard  and  H.  J. 
Simon  entered  into  a  partnership  agreement 
to  carry  on  a  mercantile  business  in  the  city 
of  Bristol  under  the  firm  name  and  style 
of  the  Simon  Auction  Company.  After  do- 
ing business  together  for  some  five  or  six 
years,  they  had  a  settlement  of  their  part- 
nership affairs;  Blanchard  agreeing  to  pay 
Simon  $2,500  for  his  interest  in  the  concern, 
evidenced  by  two  notes,  for  $1,260  each. 
Subsequently  Blanchard  organized  a  Joint- 
stock  company,  called  F.  T.  Blanchard  Com- 
pany, for  the  conduct  of  a  mercantile  busi- 
ness on  a  very  much  larger  scale,  and  trans- 
ferred all  the  business  and  assets  of  the 
Simon  Auction  Company  to  the  F.  T.  Blanch- 
ard Company.  In  this  bill  of  sale,  Blanch- 
ard undertakes  to  transfer  to  his  new  com- 
pany, which  was  practically  himself,  the 
right  to  the  name  Simon  Auction  Company. 
Several  months  later  H.  J.  Simon  and  Joseph 
Gutman  associated  themselves  together  un- 
der the  firm  name  of  Simon  Auction  Com- 
pany. It  Is  this  use  of  the  old  firm  name  of 
Simon  Auction  Company  that  the  P.  T. 
Blanchard  Company  seeks  to  enjoin  as  In- 
jurious to  its  business  and  in  violation  of 
its  rights. 

It  has  been  held,  and  we  think  properly, 
that  the  right  of  a  man  to  use  his  own  name 
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In  connection  with  his  own  business  is  so 
fundamental  that  an  intention  to  entirely 
direst  himself  of  such  right  and  transfer 
it  to  another  will  not  readily  t>e  presumed, 
but  must  be  clearly  shown.  Where  it  is  so 
shown,  the  transaction  will  be  upheld,  but 
It  will  not  be  sustained  upon  doubtful  or 
uncertain  proof.  Hazelton  Boiler  Company 
V.  Hazelton  Tripod  Boiler  Company  (111.)  30 
N.  B.  330;  Ranft  v.  Relmers,  200  111.  386, 
65  N.  B.  720,  60  L.  R.  A.  291. 

The  evidence  in  this  case  wholly  fails  to 
establish  the  claim  that  H.  J.  Simon  erer 
at  any  time,  expressly  or  by  implication, 
divested  himself,  In  favor  of  F.  T.  Blanchard, 
of  the  use  of  his  name  in  business,  or  ever 
by  contract  transferred  to  F.  T.  Blanchard 
the  exclusive  use  of  the  name  Simon  Auc- 
tion Company.  On  the  contrary,  all  the  cir- 
cumstances surrounding  the  transaction  tend 
to  negative  the  assumption  that  any  prop- 
erty in  the  trade-name  of  Simon  Auction 
Company  was  within  the  contemplation  of 
the  parties.  F.  T.  Blanchard  having  ac- 
quired no  right  to  use  the  name  Simon  Auc- 
tion Company,  he  had  no  power  to  transfer 
any  property  in  such  name  to  the  F.  T. 
Blanchard  Company.  H.  J.  Simon  clearly 
had  the  right  to  go  into  business  In  his  own 
name,  and  no  reason  Is  perceived  why  he 
could  not  do  so  with  the  addition  of  the 
term  "Auction,"  which  identifies  his  busi- 
ness, and  the  word  "Company,"  which  indi- 
cated that  there  was  more  than  one  in  the 
concern,  unless  in  so  doing  he  misled  the 
public  or  encroached  upon  the  rights  of  the 
complainant  Iowa  Seed  Co.  v.  Dorr,  70 
Iowa,  481,  30  N.  W.  866,  59  Am.  Rep.  446. 

The  mere  fact  that  the  F.  T.  Blanchard 
Company  claims  to  be  the  successor  of  a  firm 
of  the  same  name  should  not,  it  seems  to 
us,  deprive  H.  J.  Simon  of  the  right  to  do 
business  in  the  name  of  Simon  Auction  Com- 
pany. 

The  record  discloses  no  sufficient  ground 
upon  which  to  rest  a  Judgment  for  damages 
against  Simon  and  Gutman  for  their  use  of 
the  name  Simon  Auction  Company  during 
the  brief  period  they  did  business  under  that 
name.  Simon  and  Gutman  did  an  auction 
business;  buying  and  selling  secondhand 
goods  in  a  small,  unpretentious  store.  The 
P.  T.  Blanchard  Company  carried  on  a  very 
large  mercantile  business  in  another  part 
of  the  city,  and  did  not  conduct  an  auction 
business,  nor  buy  and  sell  secondhand  goods. 
The  use  of  the  name  Simon  Auction  Com- 
pany did  not  operate  to  produce  an  unfair 
competition  in  business  between  the  parties 
litigant,  to  the  prejudice  of  the  F.  T.  Blanch- 
ard Company.  On  the  contrary,  it  satisfac- 
torily appears  that  Simon  and  Gutman  were 
particular  in  calling  attention,  by  advertise- 
ment, to  the  character  and  location  of  their 
business,  and  do  not  appear  to  have  had  any 
intention  of  deceiving  the  public,  or  defraud- 
ing the  complainant  of  any  trade  to  which  it 
waa  entitled.    Indeed,  it  is  difficult  to  see 


how  a  purchaser  could  have  oought  from 
Simon  and  Gutman,  believing  he  was  buy- 
ing from  the  F.  T.  Blanchard  Company. 

F(Mr  these  reasons,  the  decree  appealed 
from  must  be  affirmed. 

aoi  Va.  &8) 
HURT  V.  CITY  OF  BRISTOL. 
(Supreme  Court  of  Appeals  of  Virginia.    June 
22, 1905.) 

1.  Pbopehtt  of  Lunatic— Statutes—Appli- 
cation. 

Code  1904,  p.  877,  S  1702,  provides  that  an 
insane  person's  committee  shall  have  possession 
of  bis  estate,  may  sue  and  be  sued  with  respect 
thereto,  and  for  the  recovery  of  debts  due  to 
or  from  such  insane  person,  and  that  he  shall 
apply  rents  and  profits  to  the  lunatic's  mainte- 
nance, etc.  Held,  that  under  such  section  a 
lunatic's  committee  has  absolute  control  and 
management  of  the  lunatic's  estate,  though  it  is 
the  committee's  duty  to  render  annual  accounts 
to  the  commissioner  of  the  court  in  wliich  he 
qualified. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Insane  Persons,  §|  64-67,  110-114.] 

2.  Same. 

Code  1904,  p.  1889,  I  2700,  authorizing  the 
court  to  order  money  In  the  hands  of  any 
fiduciary  to  be  Invested,  and  section  492b,  p. 
254,  relative  to  the  payment  of  taxes  on  funds 
under  the  control  of  the  court,  apply  only  to 
such  fiduciaries  as  represent  the  court,  and  have 
no  application  to  funds  in  the  hands  of  the  com- 
mittee of  a  lunatic. 
8.  Same— Location— Domicile. 

Code  1904,  p.  252,  §  491,  making  it  the 
duty  of  a  commissioner  of  revenue  to  call  on 
every  person  in  his  county,  district,  or  city  to 
furnish  a  list  of  such  property,  money,  credits, 
or  other  subjects  of  taxation  as  required  by  law, 
and  the  value  thereof,  contemplates  that  such 
commissioner  shall  apply  to  the  person  liable 
to  taxation  at  the  place  of  his  domicile  and  not 
elsewhere. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  46, 
Cent  Dig.  TaxaUon,  §  551.] 

4.  Same. 

Where  a  committee  of  a  lunatic  was  ap- 
pointed and  qualified  In  the  corporation  court 
of  the  city  of  Bristol,  but  had  his  domicile  else- 
where, he  was  taxable  on  credits  in  his  hands 
belonging  to  such  lunatic  in  the  county  of  his 
domicile,  and  not  in  the  city  of  Bristol. 

[Ed.  Note. — For  cases  in  point,  see  voL  45, 
Cent.  Dig.  Taxation,  |  443.] 

5.  Same— Limitations. 

Code  1904,  p.  283,  §  571,  authorizing  any 
person  assessed  for  county  or  city  taxes  within 
two  years  to  apply  for  relief,  has  no  applica- 
tion to  a  proceeding  to  vacate  a  tax  assessment 
against  a  lunatic's  committee  in  a  city  in  which 
he  was  not  domiciled. 

EJrror  to  Corporation  Court  of  City  of  Bris- 
tol. 

Garnishment  proceedings  by  the  dty  of 
Bristol  against  J.  I.  Hurt,  committee  of 
Lewis  W.  Lancaster,  a  lunatia  Judgment  in 
favor  of  plaintiff,  and  defendant  brings  er- 
ror*   Reversed. 

Filkerson,  Page  &  Hurt,  for  plaintiff  in 
error.    J.  S.  Ashworth,  for  defendant  in  error. 

CARDWELL,  J.  The  principal  question 
presented  in  this  case  Is  whether  certain 
choses  In  action  held  by  plaintiff  in  error. 
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whose  resideDce  or  domicile  is  at  Abingdon, 
Washington  county,  but  who  was  appointed 
and  qualified  in  the  corporation  court  of  the 
city  of  Bristol  as  committee  of  one  Lewis  W. 
Lancaster,  a  lunatic,  now  in  the  state  of  Ten- 
nessee, his  last  place  of  residence  in  the  state 
of  Virginia  having  been  In  Bristol,  are  tax- 
able in  the  city  of  Bristol  or  in  the  county  of 
Washington* 

It  appears  that  the  plalntifT  in  error  held 
the  choses  in  action  referred  to  against  cer- 
tain residents  of  Bristol,  and  that  the  funds 
held  by  him  had  not  been  assessed  with  tax- 
es for  the  years  1901  and  1902  in  the  district 
in  which  he  resides,  or  in  any  place;  that 
there  is  no  suit  or  other  proceeding  in  the 
corporation  court  of  Bristol,  or  in  any  other 
court,  in  which  the  funds  held  by  plaintiff 
in  error  are  being  administered;  and  that 
these  funds  were  assessed  for  city  taxes  for 
the  years  1901  and  1902  by  the  commission- 
er of  the  revenue  of  the  city  of  Bristol  upon 
the  report  of  the  examiner  of  records  of  said 
•city,  pursuant  to  section  332Ga,  p.  1755,  of 
Va.  Ck>de  1904,  which  assessments  were  up- 
held by  the  Judgment  of  the  corporation  court 
of  that  city,  to  which  tliis  writ  of  error  was 
awarded. 

Section  3326a,  p.  1755,  supra,  provides  that 
the  examiner  shall  examine  the  papers  in 
all  pending  causes  in  the  courts  in  his  cir- 
cuit and  the  records  of  such  courts,  "and  as- 
certain what  money,  bonds,  notes,  stocks, 
shares  of  stock,  capital,  capital  stock,  choses 
in  action,  or  other  evidences  of  debt  ♦  •  • 
subject  to  taxation  are  held  by  any  receiver, 
commissioner,  or  fiduciary,  or  under  the  con- 
trol of  said  courts;  or  are  held  by  any  per- 
son, bank,  or  corporation  subject  to  the  or- 
der of  such  courts,"  and  forthwith  make  re- 
port thereof  to  the  commissioner  of  the  rev- 
enue of  the  county,  city,  or  town  "for  which 
such  examination  is  made  or  in  which  said 
property  is  taxable";  and  thereupon  it  is 
made  the  duty  of  such  commissioner  of  the 
revenue  to  enter  upon  his  personal  property 
books  the  names  of  the  persons  mentioned  in 
such  report,  and  the  aggregate  amount  of 
property  chargeable  to  each  of  them,  as  stat- 
ed therein,  and  to  extend  the  taxes  thereon, 
etc. 

Section  491,  p.  252,  of  Va.  Code  1904,  pro- 
vides that  the  commissioner  of  the  revenue 
shall  ascertain  and  assess  all  subjects  of  tax- 
ation in  his  county,  district,  or  city;  and 
section  492  provides  that,  if  the  property  be 
owned  by  a  person  sui  Juris,  it  shall  be  list- 
ed by  or  taxed  to  him,  and  further  provides 
that  property  owned  by  a  lunatic  shall  be 
listed  by  and  taxed  to  his  committee. 

The  authorities  are  agreed  that  the  situs 
of  a  chose  in  action  for  purposes  of  taxation 
is  at  the  domicile  of  the  creditor,  and  not  at 
that  of  the  debtor,  no  matter  where  property 
upon  which  the  debt  may  be  secured  is  situ- 
ated. 

Section  1702.  p.  877,  of  Va.  Code  1904.  de- 
fining the  duties  and  powers  of  committees, 


provides  that  the  committee  of  an  Insane  per- 
son shall  be  entitled  to  the  custody  and  con- 
trol of  his  person  (when  he  resides  in  the 
state,  and  is  not  confined  in  a  hospital  or 
Jail),  shall  take  possession  of  his  estate^  and 
may  sue  and  be  sued  in  respect  thereto,  and 
for  the  recovery  of  debts  due  to  or  from 
the  insane  person.  He  shall  take  care  of  and 
preserve  such  estate  and  manage  it  to  the 
best  advantage;  shall  apply  the  personal  es- 
tate, or  so  much  as  may  be  necessary,  to  the 
payment  of  the  debts  of  such  insane  person ; 
and  the  rents  and  profits  of  the  residue  of 
his  estate,  real  and  personal,  and  the  residue 
of  the  personal  estate,  or  so  much  thereof  as 
may  be  necessary,  to  the  maintenance  of  such 
insane  person  and  of  his  family,  if  any ;  and 
shall  surrender  the  estate,  or  so  much  as  he 
may  be  accountable  for,  to  such  Insane  per- 
son, if  he  sliall  be  restored  to  sanity,  or  the 
real  estate  to  his  heirs  or  devisees  and  the 
personal  estate  to  his  executors  or  adminis- 
trators in  case  of  his  death  without  having 
been  restored  to  sanity. 

While  it  is  the  duty  of  a  committee  to  ren- 
der his  accounts  annually  before  a  commis- 
sioner of  the  court  in  which  he  qualified.  It 
will  be  seen  from  the  statute  Just  quoted  that 
he  has  absolute  control  and  management  of 
the  lunatic's  estate,  and  that  section  2700,  p. 
1389,  of  the  Code,  which  authorizes  the  court 
to  order  money  in  the  hands  of  any  fiduciary 
to  be  invested  or  loaned  out,  or  make  such 
other  order  respecting  the  same  as  may  seem 
to  it  proper,  and  section  492b,  p.  254^  rela- 
tive to  the  payment  of  taxes  on  funds  under 
the  control  of  a  court,  have  no  application  to 
funds  in  the  hands  oS  a  committee  or  other 
fiduciary  who  is  the  representative  of,  or 
holds  the  estate  of,  a  person  under  disabil- 
ity; such  fiduciary  being  at  all  times  liable 
for  interest  upon  the  annual  balances  in  his 
hands.  Said  sections  only  apply  to  such  fidu- 
ciaries as  represent  the  court,  and  are  the 
means  by  which  the  court  holds  and  controls 
the  fund  in  its  charge.  Sections  2686  and 
2687,  p.  1382,  also  cited  for  defendant  in  er- 
ror, have  no  sort  of  bearing  upon  the  ques- 
tion under  consideration. 

By  section  491,  supra,  it  is  made  the  duty 
of  the  commissioner  of  the  revenue  to  call  on 
every  person  in  his  county,  district,  or  city 
to  furnish  a  list  of  such  property,  money, 
credits,  or  other  subjects  of  taxation  as  re- 
quired by  law,  and  the  value  thereof;  and 
clearly  the  statute  contemplates  that  such 
commissioner  should  apply  to  the  person  lia- 
ble to  taxation  at  the  place  of  his  domicile, 
and  not  elsewhere. 

We  are  of  opinion  that  the  situs  of  the 
funds  held  by  plaintiff  in  error  for  taxation 
is  in  the  coimty  of  Washington,  where  he  re- 
sides, and  not  in  the  city  of  Bristol. 

It  is  contended,  however,  for  defendant  in 
error,  that  defense  of  the  assessment  com- 
plained of  could  only  have  been  made  under 
section  571,  p.  283,  of  the  Code,  and,  two 
years  having  elapsed  after  the  assessment 
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was  made  and  before  this  defense  was  set  op 
in  this  cause,  it  cannot  be  made  at  all.  We 
do  not  think  that  this  section  has  any  appli- 
cation  whatever  to  the  case.  Non  constat, 
plaintiff  in  error  knew  of  the  assessment 
against  him  in  the  city  of  Bristol  ontil  serv- 
ed with  notice  of  this  garnishee  proceeding, 
in  which  It  is  sought  to  collect  the  taxes  as- 
sessed. 

The  judgment  of  the  corporation  court  of 
Bristol  must  be  reversed  and  annulled,  and 
this  court  will  enter  such  order  as  that  court 
ihould  have  entered. 


(IM  TIL  MO) 
WESTERN  UNION  TELEGRAPH  00.  V. 

HUQHES. 
(Supreme  Court  of  Appeals-  of  Virginia.    June 

22,  1905.) 
Teleobaphs— Statb    Regulation— Statijtes 
— Intbrstatib  Busihess. 
Where  the  points  of  transmission  and  des- 
tmation  of  a  telegraph  sent  over  the  lines  of  a 
single  company  were  within  the  same  state,  the 
fact  that  a  part  of  the  transmission  was  made 
over  lines  of  the  company  in  another  state  did 
not  make  the  same  interstate  business,  nor  pre- 
rest  it  from  being  subject  to  a  state  statute  pro- 
viding a  penalty  tor  delay. 
Keith,  P.,  and  Cardwell,  J.,  dissenting. 

Error  to  Corporation  Court  of  City  of 
Danville. 

Action  by  one  Hughes  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Dismissed. 

Addison  L^  Holladay,  for  plaintiff  in  error. 
Thomas  Hamlin,  for  defendant  in  error. 

WHITTIiB,  J.  The  facts  in  this  case  are 
essentially  the  same  as  in  the  case  of  West- 
em  Union  Telegraph  Company  v.  Reynolds, 
reported  100  Va.  459,  41  S.  E.  856,  93  Am. 
St  Bep.  971,  where  the  court  sustained  a 
judgment  against  the  company  for  the  stat- 
utory penalty  for  failure  to  transmit  and 
deliver  a  telegram,  the  initial  and  terminal 
points  of  which  were  both  within  the  state 
of  Virginia,  notwithstanding  the  circum- 
stance that  the  line  passed  in  part  over  the 
territory  of  another  state. 

It  Is  insisted,  however,  by  counsel  for 
plaintiff  in  error  that  this  doctrine  has  been 
overruled  by  the  decision  of  the  Supreme 
Conrt  of  the  United  States  in  the  more  re- 
cent case  of  Hanley  v.  Kansas  City  So.  R. 
Co.,  187  U.  S.  617,  23  Sup.  Ct  214,  47  L.  Ed. 
333. 

We  cannot  assent  to  that  contention.  In 
the  last-named  case  the  court  merely  decided 
that  the  Railroad  Commission  of  the  state 
of  Arkansas  could  not,  without  violating  the 
commerce  clause  of  the  federal  Constitution, 
fix  and  enforce  rates  for  the  continuous 
transportation  of  freight  between  two  points 
in  the  state  of  Arkansas,  where  a  large  part 
of  the  route  is  outside  of  the  state,  through 
the  Indian  Territory  or  Texas.  The  distinc- 
tion between  that  case  and  the  case  at  bar 
61  S.B.— 15 


Is  obvious.  In  the  latter  there  is  no  attempt 
to  fix  and  enforce  rates  for  the  transmission 
of  telegrams,  but  the  court  simply  upheld 
the  recovery  of  a  penalty,  imposed  by  the 
statute  upon  a  telegraph  company  doing 
business  in  the  state,  for  failure  to  transmit 
faithfully  and  impartially,  and  as  promptly 
as  practicable,  a  telegram,  in  accordance 
with  Its  contract  This  principle  was  dis- 
tinctly recognized  and  sustained  by  the  Su- 
preme Court  of  the  United  States,  in  con- 
struing a  similar  statute  of  the  state  of 
Georgia,  in  the  case  of  Western  Union  Tele- 
graph Co.  V.  James,  162  U.  S.  650,  16  Sup. 
Ct.  934,  40  li.  Ed.  1105,  the  authority  of 
which  is  in  no  wise  impaired  by  the  case 
referred  to. 

It  is  true  that  this  court,  in  the  Reynolds 
Case,  cited  and  relied  on  Lehigh  Valley  R. 
Co.  V.  Pennsylvania,  145  U.  S.  192,  12  Sup. 
Ct.  806,  36  L.  Ed.  672,  as  analogous  author- 
ity. But  it  will  be  observed  that  that  .case, 
like  the  case  of  Hanley  v.  Kansas  City  So. 
R.  Co.,  involved  the  power  of  a  state  to  fix 
the  rate  of  taxation  upon  the  receipts  of  a 
railway  company  "for  the  mileage  within 
the  state,  from  transportation  by  continuous 
carriage  from  a  point  in  the  state,  but  over 
a  line  which,  in  its  course  between  these 
points,  passed  out  of  the  state  into  another 
state  and  back  again  into  the  state."  It  was 
that  doctrine,  and  not  the  principle  of  the 
James  Case,  that  has  been  modified  by  the 
recent  decision  of  the  Supreme  Court  of  the 
United  States. 

The  case  in  Judgment,  in  our  opinion,  in- 
volves the  exercise  of  an  important  police 
power  of  the  state,  a  power  which  ought  not 
to  be  surrendered,  and  which  we  are  un- 
willing to  surrender,  in  the  absence  of  a 
direct  and  authoritative  declaration  on  the 
part  of  the  Supreme  Court  of  the  United 
States  that  it  is  violative  of  the  federal  Con- 
stitution. 

For  these  reasons,  the  court  will  adhere 
to  its  former  decision  and  dismiss  the  case 
for  want  of  jurisdiction. 

CARDWELL,  J.  (dissenting).  I  am  un- 
able to  concur  in  the  opinion  of  the  court 
in  this  case.  The  case,  upon  the  agreed 
state  of  facts,  is,  as  the  opinion  states,  in 
all  essential  features  the  same  as  that  of 
W.  U.  Tel.  Co.  V.  Reynolds,  100  Va.  459. 
41  S.  E.  856,  93  Am.  St  Rep.  971,  decided 
June  19,  1902.  In  each  case  the  action  was 
to  recover  against  the  defendant  the  penalty 
of  $100,  imposed  by  sections  1291  and  1292 
of  the  Code  of  Virginia  of  1887  [Code  1904,  pp. 
696,  607,  S§  1294h  (5),  1294h  (6)],  for  the  fail- 
ure to  transmit  and  deliver  dispatches  in  the 
manner  and  time  set  forth  in  those  sections. 
In  the  former  case  the  message  was  received 
by  the  telegraph  company  at  Radford,  Va., 
while  in  the  present  it  was  received  at  Dan- 
ville, Va.;  the  first  was  addressed  to  the 
sendee  at  Tom's  Creek,  Va.,  and  the  second 
to  a  sendee  at  Pocahontas^  Va.,  and  both 
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were  lost  at  Bluefield,  W,  Va.,  where  the 
telegraph  company  has  a  relay  office,  the 
only  route  by  which  the  message  In  either 
case  could  be  transmitted  to  Its  point  of  des- 
tination being  via  Bluefield,  W.  Ya. 

That  it  is  settled  law  that  a  telegraph  line 
is  an  instrument  of  commerce,  and  that 
telegraph  companies,  like  railroad  companies, 
are  subject  to  the  regulating  power  of  Con- 
gress in  respect  to  their  foreign  and  inter- 
state business,  see  Postal  Tel.-Gable  Go.  v. 
Umstadter,  103  Va.  742,  50  S.  E.  259,  and 
authorities  there  cited. 

This  court  having,  in  W.  U.  Tel.  Oo.  t.  Ty- 
ler, 90  Va.  297,  18  S.  E.  280,  44  Am.  St.  Rep. 
910,  and  W.  U.  Tel.  Co.  v.  Bright,  90  Va. 
778,  20  S.  B.  146,  held  that  section  1292  of 
the  Code,  as  applied  to  a  case  where  the  tel- 
egram in  question  was  a  domestic  message, 
was  not  in  conflict  with  the  Constitution  of 
the  United  States,  or  any  act  of  Congress 
passed  in  pursuance  thereof,  and  construing, 
as  have  the  courts  of  other  states,  the  deci- 
sion of  the  Supreme  Court  of  the  United 
States  in  Lehigh  Valley  R.  Oo.  v.  Penna.,  145 
U.  S.  192,  12  Sup.  Ct.  806,  86  L.  Ed.  672,  as 
authority  for  the  pn^osition  that  where 
both  the  point  at  which  a  telegram  is  re- 
ceived for  transmission  and  the  point  to 
which  it  is  addressed  are  in  the  same  state, 
although  the  line  over  which  the  transmis- 
sion is  made  passes  into  another  state  be- 
tween the  points,  the  penalty  prescribed  by 
the  statute  may  be  imposed  for  the  default 
of  the  telegraph  company  occurring  in  the 
foreign  state,  as  a  reasonable  exercise  of 
the  police  power  of  the  state,  and  not  an  at- 
tempt to  regulate  commerce  violative  of  the 
federal  Constitution,  the  telegram  being  re- 
garded as  a  domestic  message,  dismissed  the 
case  of  W.  U.  Tel.  Co.  v.  Reynolds,  supra, 
the  amount  Involved  not  being  large  enough 
to  give  Jurisdlctl<m  to  the  court 

The  opinion  by  Whittle,  J.,  after  stating 
that  the  state  of  Pennsylvania  levied  a  tax 
on  the  gross  receipts  of  all  railroad  compa- 
nies derived  from  the  transportation  by  con- 
tinuous carriage  from  points  in  Pennsylva- 
nia to  other  points  in  the  same  state — ^that 
is  to  say,  passing  out  of  Pennsylvania  Into 
another  state,  and  back  again  into  Pennsyl- 
vania, in  the  course  of  transportation — and 
that  the  Lehigh  Valley  Railroad  Company 
had  no  road  of  its  own  from  Mauch  Chunk, 
Pa.,  to  Philadelphia,  but  in  transporting  Its 
coal,  and  general  freight  traffic,  it  used  its 
own  line  from  Mauch  Chunk  to  Phillips- 
burg,  N.  J.,  from  which  point  It  was,  under 
an  arrangement  for  a  continuous  passage 
with  the  Pennsylvania  Railroad  Company, 
transported  by  the  latter  road  via  Trenton 
to  Philadelphia,  and  that  It  was  insisted  that 
the  state  could  not  tax  that  part  of  the  gross 
receipts  derived  from  so  much  of  the  trans- 
portation as  was  wholly  within  the  state  of 
Pennsylvania,  because  the  freight,  during 
its  entire  transportation,  was  impressed  with 
the  character  of  interstate  commerce,  quotes 


from  the  opinion  in  Lehigh  Valley  R.  Co.  v. 
Pennsylvania,  supra,  as  follows:  "Com- 
merce undoubtedly  is  traffic;  but  it  is  some- 
thing more — ^it  is  intercourse.  It  describes 
the  commercial  intercourse  between  nations, 
and  parts  of  nations,  in  all  its  branches,  and 
is  regulated  by  prescribing  rules  for  carry- 
ing on  that  intercourse.  •  •  •  Gibbons 
V.  Ogden,  22  U.  S.  (9  Wheat.)  189,  6  L.  Ed. 
23.  •  ♦  •  The  point  of  departure  and 
the  point  of  arrival  were  alike  in  Pennsyl- 
vania. The  intercourse  was  between  these 
points,  and  not  between  any  other  points. 
Is  such  intercourse,  consisting  of  continuous 
transportation  between  two  points  In  the 
same  state,  made  interstate  because  in  its 
accomplishment  some  portion  of  another 
state  may  be  traversed?  Is  the  transmis- 
sion of  freight  or  messages  between  two 
places  in  the  same  state  made  interstate 
business  by  the  deviation  of  the  railroad  or 
telegraph  onto  the  soil  of  another  state? 
•  ♦  ♦  It  is  simply  whether,  in  the  car- 
riage of  freight  and  passengers  between  two 
points  in  the  same  state,  the  mere  passage 
over  the  soil  of  another  state  renders  that 
business  foreign  which  is  domestic.  We  do 
not  think  such  a  view  can  be  reasonably  en- 
tertained, and  are  of  opinion  that  this  taxa- 
tion is  not  open  to  constitutional  objection 
by  reason  of  the  particular  way  in  which 
Philadelphia  was  reached  from  Mauch 
Chunk.  •  •  •  We  will  observe,  how- 
ever, that  we  think  that  the  principle  laid 
down  by  that  [the  trial]  court  is  peculiarly 
adapted  to  cases  like  the  present,  in  which 
there  is  such  an  exceptional  facility  for  the 
evasion  of  state  authority  to  fix  the  rate  of 
charges.  This  may  be  done  in  an  instant, 
and  without  expense,  by  so  adjusting  the 
wires  that  messages  must  go  through  a  part 
of  the  territory  of  another  state." 

In  the  more  recent  case,  however — Han- 
ley  V.  Kansas  City  So.  R.  Co.,  187  U.  S.  617, 
23  Sup.  Ct  214,  47  L.  Ed.  33&— the  Supreme 
Court  of  the  United  States  gave  its  own  in- 
terpretation of  the  opinion  in  Lehigh  Valley 
R.  Co.  V.  Pennsylvania,  supra,  and  held  that 
the  Railroad  Commission  of  Arkansas  could 
not,  without  violating  the  commerce  clause 
of  the  federal  Constitution,  fix  and  enforce 
rates  for  the  continuous  transportation  of 
goods  between  two  points  within  the  state 
of  Arkansas,  where  a  large  part  of  the  route 
is  outside  of  the  state,  through  the  Indian 
Territory  or  Texas.  The  opinion,  by  Mr. 
Justice  Holmes,  says:  "It  is  decided  that 
navigation  on  the  high  seas  between  ports 
of  the  same  state  is  subject  to  regulation  by 
Congress  (Lord  v.  Ooodall,  N.  &  P.  S.  S.  Co., 
102  U.  S.  541,  26  L.  Ed.  224),  and  Is  not  sub- 
ject to  regulation  by  the  state  (Pac.  Coast 
S.  S.  Co.  V.  R.  R.  Com'rs  [C.  0.1  9  Sawy. 
253,  18  Fed.  10);  and,  although  it  is  argued 
that  these  decisions  are  not  conclusive,  the 
reason  given  by  Mr.  Justice  Field  for  his  de- 
cision in  the  last-dted  case  disposes  equally 
of  the  case  at  bar.    To  bring  the  transports- 
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Hon  witbm  the  control  of  the  state,  as  part 
of  its  domestic  commerce,  the  subject  trans- 
ported must  be,  within  the  entire  voyage, 
under  the  exclusive  jurisdiction  of  the  state.' 
9  Sawy.  258,  18  Fed.  10."  A  number  of 
other  decisions  are  also  cited  as  being  in 
point 

The  court  having,  in  Hanley  v.  Kansas 
City  So.  Ry.  Co.,  supra,  held  that  the  trans- 
portation of  goods  on  a  through  bill  of  lading 
from  Fort  Smith,  Ark.,  to  Grannis,  Ark., 
over  a  line  of  railroad  by  way  of  Spiro,  in 
the  Indian  Territory,  a  total  distance  of  116 
miles,  of  which  52  miles  Is  in  Arkansas  and 
64  in  the  Indian  Territory,  is  interstate  com- 
merce, subject  to  regulation  by  act  of  Con- 
gress only,  the  controlling  question  in  the  case 
at  bar  is,  does  the  doctrine  apply  with  equal 
force  to  a  telegraphic  dispatch  to  be  trans- 
mitted from  Danville,  Va.,  to  Pocahontas,  W. 
Va.,  by  way  of  Bluefleld,  W.  Va.,  that  being 
"the  only  possible  and  proper  one  from  Dan- 
ville, Va.,  to  Pocahontas,  Va. — that  is,  by 
way  of  Bluefield,  West  Va.'* — ^and  the  de- 
fault of  the  telegraph  company  in  transmit- 
ting and  delivering  the  dispatch  occurring 
wholly  within  the  state  of  West  Virginia? 

As  we  have  seen,  it  is  settled  law  that  a  tel- 
egraph company  occupies  the  same  relation 
to  commerce  as  a  carrier  of  messages  that  a 
railroad  company  does  as  a  carrier  of  goods, 
both  companies  being  regarded  as  instru- 
ments of  commerce,  and  their  business  com- 
merce itself.  While  they  do  their  transporta- 
tion in  different  ways,  and  their  liabilities 
are  In  some  respects  different,  they  are  both 
regarded  as  indispensable  to  those  engaged 
to  any  extent  in  commercial  pursuits.  Tele- 
graph Co.  V.  Texas,  105  U.  S.  460,  26  L.  Ed. 
1067,  and  W.  U.  Tel.  Co.  v.  Pendleton,  122 
U.  S.  356,  7  Sup.  Ct  1126,  30  L.  Ed.  1187. 

The  opinion  in  Hanley  v.  Kansas  City  So. 
Ry.  Co.,  supra,  approving  the  language  employ- 
ed by  Mr.  Justice  Field  I  have  quoted  above, 
and  citing  a  number  of  cases  regarded  as  in 
point,  proceeds  as  follows:  "There  are  some 
later  state  decisions  contrary  to  those  last 
cited.  Campbell  v.  Chicago,  Milwaukee  &  St 
Paul  Ry.  Co.,  86  Iowa,  587,  53  N.  W.  351, 
17  L.  R.  A.  443 ;  Seawell  v.  Kansas  City,  Ft 
ScoU  &  Memphis  Rd.  Co.,  119  Mo.  222,  24 
S.  W.  1002 ;  Railroad  Commissioners  v.  West- 
em  Union  TeL  Co.,  113  N.  C.  213,  18  S.  E. 
889,  22  L.  R.  A.  570.  But  these  decisions 
were  made  simply  out  of  deference  to  con- 
clusions drawn  from  Lehigh  Valley  Railroad 
Co,  V.  Pennsylvania,  145  U.  S.  192,  12  Sup. 
Ct  806,  36  Xm  Ed.  672  and  we  are  of  opin- 
ion that  they  carry  their  conclusions  too  far. 

One  of  the  cases  disapproved  in  Hanley  v. 
Kansas  C,  etc,  Co.,  supra,  is  Campbell  v. 
Chicago,  etc.,  Ry.  Co.,  supra,  holding  that  "an 
act  of  the  Legislature,  providing  that  regula- 
tions fixing  maximum  rates  of  freight  that 
may  be  charged  by  railroad  companies  for 
the  transportation  of  property  between  points 
within  the  state  of  Iowa  should  be  applica- 


ble whether  such  transportation  shall  be 
wholly  within  this  state  or  partly  within  this 
state  and  an  adjoining  state  or  states,  is  not 
in  conflict  with  section  8  of  article  1  of 
the  United  States  Constitution  as  being  a 
regulation  of  commerce.*' 

Another  is  Railroad  Com'rs  v.  W.  U.  Tel. 
Co.,  113  N.  C.  213,  18  S.  E.  389,  22  L.  R.  A. 
570,  supra  (cited  in  W.  U.  Tel.  Co.  v.  Reyn- 
olds, supra),  where  it  was  held  that  tele- 
graph messages  transmitted  by  a  company 
from  and  to  points  in  the  state,  although 
traversing  another  state  in  the  route,  do  not 
constitute  Interstate  commerce,  and  are  sub- 
ject to  the  tariff  regulations  of  the  commis- 
sion. 

While  the  court  in  Hanley  v.  Kansas  C, 
etc..  Co.,  supra,  referring  to  the  case  of  Le- 
high Valley,  &c.,  Coi  v.  Pennsylvania,  supra, 
says  "that  was  the  case  of  a  tax,  and  was  dis- 
tinguished expressly  from  an  attempt  by  a 
state  directly  to  regulate  the  transportation 
while  outside  its  borders,"  thus  recognizing 
the  distinction  indicated  In  Paa  Coast  S.  S. 
Co.  V.  Rd.  Com'rs,  supra,  the  only  reasonable 
conclusion  to  be  drawn  from  the  opinion,  as 
it  appears  to  me,  Is  that  the  doctrine  there 
announced  has  full  and  complete  application 
to  the  transmission  of  a  telegraphic  dispatch 
from  one  point  in  a  state  to  another  point  in 
the  same  state,  traversing  another  state  in 
its  route,  where  the  default  in  transmitting 
and  delivering  the  dispatch  occurred  wholly 
within  the  foreign  state. 

Unlike  the  case  of  W.  U.  Tel.  Co.  v.  James. 
162  U.  S.  650.  16  Sup.  Ct.  934,  40  L.  Ed. 
1105,  where  the  default  of  the  telegraph  com- 
pany occurred  wholly  in  the  state  of  Geor- 
gia, and  that  of  Postal  Tel.-Cable  Co.  v. 
Umstadter,  supra,  where  the  default  took 
place  in  this  state,  the  meaning  of  the  certifi- 
cate of  facts  in  the  case  at  bar  is  that  the 
message  was  delivered  to  plaintiff  in  error 
at  Danville,  Va.,  to  be  transmitted  to  Poca- 
hontas, Va.,  and  could  not  be  transmitted 
from  its  point  of  origin  to  its  point  of  des- 
tination without  passing  through  the  territo- 
rial limits  of  the  state  of  West  Virginia; 
that  the  message  was  transmitted  by  plaintiff 
in  error  from  Danville,  Va.,  to  Richmond,  Va., 
and  from  Richmond  to  Bluefleld,  W.  Va., 
and  that  it  was  received  at  Bluefleld,  where 
it  was  last  heard  from;  it  thus  appearing 
that  the  default  of  plaintiff  in  error,  for 
which  the  penalty  prescribed  by  the  statute 
is  imposed  in  this  case,  occurred  wholly  with- 
in the  state  of  West  Virginia. 

I  am  of  opinion  that  ui)on  this  state  of 
facts  this  court  is  bound  by  the  decision  of 
the  Supreme  Court  of  the  United  States  in 
Hanley  v.  Kansas  City,  etc,  Co.,  supra,  to 
hold  that  the  statute,  in  so  far  as  it  author- 
izes the  imposition  of  the  penalty  in  such  a 
case,  transcends  the  police  power  of  the  state, 
and  violates  section  8,  art  1,  of  the  Constitu- 
tion of  the  United  States. 

KEITH,  P^  concurm 
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LXLE  ▼.  SARVEY. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

22, 1905.) 

1.  Receivers  —  Duties  —  Neglect— Failure 
TO  Account  —  Final  Hearing  —  Deposi- 
tions. 

Where  a  corporation's  receiver,  after  hav- 
ing admitted  in  the  pleadings  that  the  assets  of 
the  corporation  were  sufficient  to'  discharge  all 
its  liabilities,  persistently  disobeyed  the  orders 
of  the  court  and  neglected  to  avail  himself  of 
two  opportunities  to  settle  his  account  before 
commissioners  during  the  period  of  three  years 
after  his  appointment,  he  was  not  authorized 
by  Ya.  Code  1904,  §  3362,  providing  that  .in  a 
suit  in  equity  a  deposition  may  be  read  if  re- 
turned before  the  hearin|f  of  the  cause,  etc.,  to 
have  his  deposition  considered  for  the  purpose 
of  extenuating  bis  conduct  and  to  reduce  his 
liability  as  ascertained  by  the  commissioners' 
report,  because  during  his  receivership  his  time 
was  engrossed  with  public  duties  as  a  state  sen- 
ator, and  that  he  was  also  prevented  from  per- 
forming his  duties  by  the  absence  of  his  brother, 
who  was  a  traveling  salesman,  and  who  haJ 
been  president  and  general  manager  of  the  cor- 
poration and  was  familiar  with  its  affairs. 

2.  Same— Liability. 

Where  the  receiver  of  a  corporation  had 
stated  in  the  pleadings  prepared  by  himself  as 
counsel,  and  in  a  letter  to  counsel  for  the  cred- 
itors, that  the  corporation's  assets  were  sufBcient 
to  discharge  all  its  liabilities,  but  persistently 
disobeyed  the  orders  of  the  court  and  neglected 
to  settle  his  account  before  its  commissioners, 
a  commissioners'  report  requiring  him  to  pay 
all  the  indebtedness  proved  against  the  corpo- 
ration was  proper. 

Appeal  from  Ck>rporation  Coart  of  Roa- 
noke. 

Suit  by  A.  B.  Sarvey  against  the  Charles 
Lyle  Drug  CJompany,  in  which  certain  cred- 
itors intervened.  From  a  decree  overrul- 
ing the  exceptions  of  Edward  Lyle,  receiver, 
to  a  master's  final  report  directing  the  receiv- 
er to  pay  the  debts  established  thereby,  Ed- 
ward Lyle  appeals.    Reversed. 

W.  A.  Glasgow,  Jr.,  Hart  &  Hart,  and  John 
Dabney  Smith,  for  appellant  H.  T.  Hall  and 
Smith  &  King,  for  appellee. 

WHITTLE,  J.  The  primary  purpose  of 
this  suit  was  to  wind  up  the  affairs  of  the 
Charles  Lyl6  Drug  Company,  a  corporation 
engaged  In  the  retail  drug  business  In  the 
dty  of  Roanoke,  to  pay  Its  Indebtedness, 
and  distribute  the  surplus  assets  among  the 
stockholders. 

The  plaintiff,  Mrs.  A.  B.  Sarvey,  and  her 
two  sons,  Charles  and  Edward  Lyle,  consti- 
tuted the  principal  stockholders.  Charles 
Lyle  was  a  druggist  and  the  president  and 
general  manager  of  the  company,  and  Ed- 
ward Lyle,  the  attorney  who  brought  the 
suit,  representing  both  plaintiff  and  defend- 
ant The  creditors  were  neither  made  par- 
ties nor  Informed  of  the  litigation. 

In  the  petition  and  answer  of  the  company 
to  the  bill,  by  Charles  Lyle,  its  president, 
the  assets  were  estimated  at  $9,030  and  the 
liabilities  at  $2,000.  It  was  also  averred 
that  the  president  and  general  manager  had 
tendered  his  resignation,  and  the  defendant 
united  in  the  prayer  of  the  bill  for  the  im- 


mediate appointment  of  Edward  Lyle  as  re- 
ceiver. The  answer  was  accompanied  by 
the  affidavit  of  Edward  Lyle  that  the  cor- 
poration was  solvent  "and  possessed  of  as- 
sets sufficient  to  pay  all  its  creditors  in  full." 
Upon  the  same  day  the  ludge  of  the  hust- 
ings court  made  an  order  appointing  Ed- 
ward Lyle  receiver,  and  requiring  him  to 
execute  bond  with  approved  security  in  the 
penalty  of  $6,000.  He  was  directed  to  col- 
lect the  assets  of  the  company  and  sell  the 
stock  and  fixtures  to  the  best  advantage, 
to  pay  the  expenses  Incident  to  the  receiver- 
ship, to  rent  the  necessary  buildings  to  pre- 
serve the  property  until  sold,  and  also  to 
report  from  time  to  time  his  proceedings  as 
receiver.  Within  a  short  time  after  the  date 
of  this  order,  a  number  of  creditors  of  the 
company  Intervened,  and  at  their  instance 
the  cause  was  referred  to  a  commissioner 
to  take  an  account  of  debts  and  assets,  and 
report  any  other  matter  deemed  pertinent 

On  May  22,  1003,  the  commissioner  re- 
turned his  report,  in  which  he  says  the  re- 
ceiver had  neglected  to  furnish  a  statement 
of  his  transactions,  although  repeatedly  re- 
quested and  repeatedly  promising  to  do  so. 
At  the  request  of  the  creditors,  he  made  up 
his  report  In  the  absence  of  such  statement, 
returning  therewith  a  copy  of  a  letter  writ- 
ten by  the  receiver  to  counsel,  under  date 
of  December  7,  1000,  admitting  that  he  had 
taken  possession  of  the  stock  of  goods  of 
the  company  of  the  inventoried  value  of  $3,- 
721.32,  and  open  accounts  due  the  company 
to  the  amount  of  $2,500,  of  which  he  thought 
$1,000  could  be  reasonably  expected  to  be 
collected.  The  commissioner  reported  the 
debts  proved,  but  did  not  report  what  assets 
had  come  into  the  hands  of  the  receiver. 
Therefore,  on  February  14,  1003,  the  report 
was  recommitted  to  another  commissioner, 
who  returned  his  report  September  10,  1008, 
in  which  he  charged  the  receiver  with  $8,- 
271.32,  the  Inventoried  value  of  the  stock 
of  goods,  and  $1,000  in  open  accounts.  He 
also  reported  that  the  White  Front  Pharm- 
acy was  really  the  property  of  the  defend- 
ant company.  With  respect  to  the  conduct 
of  the  receiver,  the  commissioner  reports 
that  he  had  used  every  means  given  him 
by  the  law  to  compel  the  production  of 
books  and  papers  of  the  Charles  Lyle  Drug 
Company  and  the  White  Front  Pharmacy, 
without  avail;  that  counsel  for  the  receiver 
stated  that  he  would  close  his  account  by 
July  25th,  but  failed  to  do  so,  and  the  com- 
missioner kept  the  account  open  until  Sep- 
tember 10,  1003,  relying  upon  the  continued 
promises  of  the  receiver  to  produce  the 
books,  together  with  the  statement  of  his 
accounts  as  receiver,  when,  finding  that 
further  indulgence  would  be  fruitless,  he 
returned  his  report 

On  December  30th  following,  the  receiver, 
over  the  objection  of  creditors,  gave  his  depo* 
sltlon  In  the  cause,  the  object  of  which  was 
to  extenuate  his  conduct  in  falling  to  settle 
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bis  accounts,  and  to  reduce  his  liability  as 
ascertained  by  the  r^ort  of  the  commis- 
sioner. 

At  the  final  hearing  of  the  cause,  April 
80,  1904,  the  court  sustained  the  motion  of 
creditors  to  suppress  the  deposition  of  the 
receiver,  and  overruling  his  exceptions  to 
the  report  (save  only  to  so  much  thereof  as 
ascertained  the  Wliite  Front  Pharmacy  to 
be  the  property  of  the  defendant  company), 
confirmed  the  report,  and  directed  the  re- 
ceiver to  pay  the  debts  established  thereby. 
From  that  decree  this  appeal  was  allowed. 

The  bare  recital  of  the  foregoing  facts 
would  seem  to  afford  complete  justification 
for  the  action  of  the  court  In  his  belated 
deposition  the  receiver  undertakes  to  ex- 
cuse his  flagrant  neglect  of  duty  to  make  re- 
ports, as  required  by  law  and  the  order  ap- 
pointing him,  on  the  grounds  that  during  his 
receivership  his  time  was  engrossed  with 
public  duties  as  state  senator,  and  the  con- 
tinued absence  from  the  state  of  his  brother, 
Charles  Lyle,  who  was  engaged  as  a  travel- 
ing salesman,  and  who,  by  reason  of  his  po- 
sition of  president  and  general  manager  of 
the  company,  was  familiar  with  its  affairs. 

When  it  is  remembered  that  about  three 
years  had  elapsed  between  the  appointment 
of  the  receiver  and  the  final  settlement  of 
his  account  by  the  commissioner,  it  is  not 
surprising  that  the  court  declined  to  accept 
these  frivolous  excuses  and  refused  to  grant 
the  receiver  further  indulgence. 

The  statute  under  which  he  claims  the 
right  to  have  his  rejected  deposition  read  is 
as  follows: 

''In  a  suit  In  equity,  a  deposition  may  be 
read,  if  returned  before  the  hearing  of  the 
cause,  or,  though  after  an  interlocutory  de- 
cree, if  it  be  as  to  a  matter  not  thereby  ad- 
judged, and  be  returned  before  a  final  de- 
cree."   Va.  Code  1904,  {  3362. 

In  construing  that  statute,  this  court  ob- 
serves: "But  the  right  is  not  an  absolute 
one.  The  statute  does  not  say  the  dei)osi- 
tion  'shall  be^'  but  it  'may  be'  read.  It  could 
hardly  have  been  intended  that  after  a  cause 
had  been  referred  to  a  commissioner,  and 
ample  opportunity  offered  both  parties  to  in- 
troduce their  witnesses,  and  after  'the  com- 
missioner had  made  his  report  and  the  cause 
was  ready  for  a  hearing,  that  one  of  them 
should  have  the  absolute  right  at  any  time 
thereafter  to  bring  forward  his  testimony, 
deliberately  or  negligently  withheld  without 
cause  from  the  commissioner,  and  demand 
it  shall  be  read  upon  a  controverted  matter 
of  fact,  passed  upon  by  the  commissioner, 
and  made  the  subject  of  the  report  Such 
a  construction  would  be  but  a  premium  for 
negligence^  and  would  place  in  the  power  of 
one  or  the  other  of  the  parties,  in  many 
cases,  to  protract  litigation  almost  indefi- 
nitely. Whether  testimony  thus  delayed 
will  be  beard,  must  in  every  case  depend 
upon  a  sound  judicial  discretion  to  be  exer- 
cised ^pon  the  facts  of  the  case^  the  nature 


of  the  evidence,  the  reasons  given  for  the 
delay,  and  a  variety  of  circumstances  which 
must  be  adjudged  as  they  arise.  The  max- 
im that  the  laws  assist  those  who  are  vigi- 
lant not  those  who  sleep  over  their  rights, 
applies  not  oi>ly  to  the  operation  of  stat- 
utes, but  to  the  action  of  suitors  in  the  con- 
duct of  their  causes.  In  the  case  before  us, 
the  reading  of  the  appellees'  depositions 
would  have  involved  a  continuance  of  the 
cause  when  it  was  ready  for  a  hearing,  a 
recommittal  of  the  commissioner's  report 
and  a  reopening  of  the  case  for  the  introduc- 
tion of  other  testimony,  and  a  prolongation 
of  the  controversy.  The  adoption  of  such  i 
rule  would  not  only  be  unjust  in  this  partic- 
ular case,  but  it  would  furnish  an  extremely 
bad  precedent  in  other  cases."  Richardson 
V.  Duble,  33  Grat  730,  740. 

The  pertinency  of  the  language  of  the 
learned  judge  in  the  case  above  cited  to  the 
facts  of  this  case  warrants  the  extended 
quotation  from  his  excellent  opinion.  In- 
deed, the  views  therein  expressed  apply  with 
stronger  reason  to  this  case,  where  the  court 
was  dealing  with  its  own  receiver. 

The  evidence  was  ample  to  sustain  the 
findings  of  the  commissioner.  The  receiver 
had  already,  in  the  pleadings  prepared  by 
himself  as  counsel,  in  his  aflSdavit  to  the 
answer,  and  in  his  letter  to  counsel  for  cred- 
itors, solemnly  admitted  that  the  assets 
were  sufficient  to  discharge  all  liabilities  of 
the  company;  and,  after  havhig  persistentlj 
disobeyed  the  orders  of  the  court  and  neg- 
lected to  avail  himself  of  two  opportunities 
of  settling  his  account  before  its  commis- 
sioners, when  the  cause  was  ready  for  final 
hearing  to  have  granted  further  delay  would 
have  been  an  abuse  rather  than  a  proper  ex- 
ercise of  the  court's  discretion  under  the 
statute  invoked,  and  would  have  tended  to 
bring  reproach  upon  the  administration  of 
justice.  In  dealing  with  receivers  the  court 
cannot  tolerate  a  practice  which  would  place 
them  on  the  footing  of  ordinary  debtors,  and 
render  it  as  difficult  to  compel  the  disburse- 
ment of  funds  in  their  bands  as  to  enforce 
the  collection  of  a  controverted  demand.  A 
receiver  is  the  hand  of  the  court  and  it  Is 
his  duty  to  yield  prompt  and  unquestioned 
obedience  to  all  its  lawful  decrees. 

It  follows  from  these  views  that  the  rul- 
ings of  the  trial  court  complained  of  by  ap- 
pellant are  without  error,  and  the  decree  in 
that  aspect  of  the  case  must  be  afl^med. 

Under  rule  9,  appellees  assign  as  cross-er- 
ror the  action  of  the  court  in  sustaining  the 
exception  of  appellant  to  that  part  of  the 
last  report  in  the  cause  which  ascertained 
that  the  White  Front  Pharmacy  was  the 
property  of  the  Charles  Lyle  Drug  Com- 
pany. 

The  evidence  upon  which  that  finding  was 
founded  may  be  summarized  as  follows: 
The  license  was  originally,  and  for  several 
years  thereafter,  taken  out  in  the  name  of 
the  Charles  Lyle  Drug  Company,  and  the 
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store  in  which  the  busiBess  was  conducted 
was  leased  to  that  company  until  December 
1,  1900.  Bbcecutlons  in  the  hands  of  the  ser- 
geant of  Roanoke,  prior  to  and  at  the  time 
of  the  Institution  of  this  suit,  against  the 
Charles  Lyle  Drug  Company,^  were  levied  in- 
differently upon  the  goods  in  both  stores, 
and  the  receiver  on  May  2,  1902,  told  the 
sergeant  that  the  branch  store  was  the  prop- 
erty of  the  defendant  company.  He  fur- 
thermore informed  that  officer,  to  whose 
hands  the  estate  of  his  mother,  Mrs.  A.  E. 
Sarvey,  deceased,  was  committed  for  admin- 
istration, that,  although  the  business  of  the 
White  Front  Pharmacy  at  one  time  had  been 
conducted  in  the  name  of  his  mother,  she 
neither  owned  it  nor  knew  that  It  was  in  her 
name.  This  statement  was  made  after  the 
death  of  Mrs.  Sarvey,  when  the  sergeant  ap- 
plied to  Edward  Lyle  for  the  assets  to  pay 
the  debts  of  the  White  Front  Pharmacy. 
Both  stores  were  under  the  general  manage- 
ment of  Charles  Lyle,  and  the  employes  un- 
derstood that  the  branch  store  belonged  to 
the  Charles  Lyle  Drug  Company.  It  also 
appears  that,  when  the  White  Front  Phar- 
macy was  sold  by  Charles  Lyle,  the  cash 
payment  and  notes  were  made  to  Edward 
Lyle.  There  was  other  evidence  tending  to 
establish  the  Charles  Lyle  Drug  Company's 
ownership  of  the  branch  store,  and,  taken 
as  a  whole,  the  evidence  was  quite  sufficient 
to  sustain  the  report  of  the  commissioner  in 
that  regard. 

The  decree  in  that  respect  is  therefore  er- 
roneous, and  must  be  reversed,  and  the 
causie  remanded  for  further  proceedings  to 
be  had  therein,  not  in  conflict  with  this 
opinion;  and,  in  future  decrees  providing 
for  the  payment  of  demands  against  the 
company,  the  amount  of  each  demand,  with 
the  date  from  which  interest  is  to  be  com- 
puted, should  be  specifically  set  forth. 
Spoor  V.  Tilson,  97  Va.  279,  33  S.  B.  609; 
People's  National  Bank  v.  Virginia  Textile 
^.  (decided  at  this  term)  61  S.  B.  155. 


(58  W.  Va.  94) 

STATE  v,  DAVIS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  16,  1905.) 

1,  Abbil.Xt  with  Intent  to  Kiix—lNDicnp- 
MENT— Instructions. 

In  the  trial  of  an  indictment  found  under 
section  9  of  chapter  144  of  the  Code  of  1899,  for 
dialicious  wounding  with  intent  to  maim,  dis- 
figure, disable,  or  kill,  an  instruction  at  the  in- 
stance of  the  state  which  eliminates  from  the 
consideration  of  the  jury  the  intent  with  which 
the  alleged  wounding  was  done  is  erroneous. 

2.  Same. 

It  is  error  to  give  an  iostniction  which  is 
confusing  in  its  language  and  calculated  to  mis- 
lead the  jury.    State  v.  Sutfin,  22  W.  Va.  771. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Ritchie  County. 

James  Davis  was  convicted  of  assault 
with  intent  to  kill,  and  brings  error.  Re- 
versed* 


Freer  &  Robinson,  for  plaintiff  in  error. 
S.  M.  Hoff  and  C.  W.  May,  Atty.  Gen.,  for 
the  State. 

COX,  J.  In  the  circuit  court  of  Ritchie 
county,  James  Davis  was  indicted,  tried,  and 
convicted  of  maliciously  wounding  and  beat- 
ing Peter  Boston,  with  intent  him,  the  said 
Peter  Boston,  to  maim,  disfigure,  disable, 
and  kill,  and  was  sentenced  to  the  peniten- 
tiary for  the  term  of  three  years.  Defend- 
ant moved  to  set  aside  the  verdict,  which 
motion  was  overruled,  and  he  excepted. 
Upon  his  application  to  this  court,  a  writ 
of  error  to  the  judgment  was  allowed. 

Numerous  assignments  of  error  are  made 
In  this  court  Defendant  claims  that  his 
motion  to  quash  and  his  demurrer  to  the 
indictment  should  have  been  sustained.  The 
indictment  is  in  the  usual  form,  and  clear- 
ly sufficient  in  law.  The  motion  and  de- 
murrer were  properly  overruled.  Hutchin- 
son's Treatise,  1087;  Crookham  v.  State,  5  W. 
Va.  510;    Code  1899,  c.  144,  |  9. 

Defendant  complains  of  the  Instructions 
given  at  the  Instance  of  the  state  over  his 
objection.  Two  instructions,  numbered.  1 
and  3,  were  given  at  the  instance  of  the 
state.  It  seems  that  these  instructions  were 
intended  to  propound  certain  principles  an- 
nounced in  the  case  of  State  v.  Cain,  20  W. 
Va.  679.  No.  1  Instructed  the  jury  that  if 
they  believed  from  the  evidence  in  the  case, 
beyond  all  reasonable  doubt,  that  on  March 
a,  1904,  in  the  county  of  Ritchie,  that  James 
Davis,  with  a  club  or  stick  then  and  there 
held  in  his  hand,  struck  the  prosecuting  wit- 
ness therewith  a  violent  blow  on  the  fore- 
head, near  the  left  temple,  and  with  suffi- 
cient force  to  knock  the  prosecuting  witness 
down  and  cut  his  face  to  the  bone,  and 
thereby  wounded  him,  and  from  the  effect 
of  said  blow  the  prosecuting  witness  was 
necessarily  under  the  care  of  a  physician 
for  several  days,  and  if  they  further  believ- 
ed from  the  evidence  that  said  blow  was 
struck  without  any  or  very  slight  provoca- 
tion being  given  the  defendant  by  the  pros- 
ecuting witness,  then  they  should  find  the 
defendant  guilty  as  charged  in  the  indict- 
ment This  instruction  was  binding.  It 
practically  instructed  the  jury  that  if  they 
believed  the  defendant  struck  the  blow  men- 
tioned, with  the  effect  mentioned,  without 
any  or  upon  slight  provocation,  they  should 
find  the  defendant  guilty  as  charged  in  the 
indictment.  The  defendant  claimed  self- 
defense,  and  offered  evidence  upon  that  the- 
ory. This  instruction  left  no  room  for  the 
defendant  to  show  that  the  blow  was  in 
self-defense  or  accidental  or  otherwise  ex- 
cusable. It  did  not  say  that,  if  the  jury 
believed  the  facts  set  forth  in  the  instruc- 
tion, the  defendant  was  prima  facie  guilty 
as  charged,  and  that  such  presumption  might 
be  rebutted,  or  that  there  must  be  an  in- 
tent to  maim,  disfigure,  disable,  or  kill;  but 
it  did,  in  effect,  say  that,  if  the  jury  be- 
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lieved  the  facts  mentioned,  the  defendant 
should  be  found  guilty,  regardless  of  intent 
This  instruction  made  any  presumption  aris- 
ing from  the  facts  mentioned  in  the  instruc- 
tion conclusive  and  final,  and  not  merely 
prima  facie.  This  was  error,  and  prejudicial 
as  to  a  material  matter.  This  instruction 
does  not  accord  with  the  principles  laid  down 
in  the  case  of  State  v.  Cain,  supra,  or  in  the 
case  of  State  v.  Douglass,  28  W.  Va.  297. 
In  the  latter  case  an  instruction  was  held 
erroneous  because  It  separated  the  blow 
from  the  character  of  the  instrument  with 
which  it  was  inflicted,  and  the  intent  with 
which  it  was  given.  The  instruction  in 
question  here  disregarded  the  matter  of  In- 
tent, and  instructed  the  Jury  to  find  the  de- 
fendant guilty  if  they  believed  the  facts 
mentioned,  without  right  to  rebut  any  pre- 
sumption against  him  arising  from  such 
facts. 

Instruction  No.  8  is  also  objectionable.  It 
is  obscure  and  doubtful.  There  does  not 
seem  to  be  any  evidence  to  sustain  the  the- 
ory assumed  in  this  instruction.  A  part  of 
this  instruction  Is:  "The  court  further  In- 
structs the  Jury  that  If  you  believe  from  the 
evidence  in  this  case  beyond  all  reasonable 
doubts  that  there  was  a  quarrel  between 
the  prosecuting  witness  and  James  Davis, 
on  the  night  of  March  6,  1904,  at  the  time 
of  the  trouble  complained  of,  and  that  both 
were  in  fault,  and  a  combat,  as  the  result 
of  said  quarrel,  took  place,"  etc.  We  fall 
to  find  any  evidence  of  a  quarrel  between 
the  defendant  and  the  prosecuting  witness, 
resulting  in  a  combat,  at  the  time  of  the 
alleged  wounding.  If  the  wounding  was 
done  as  alleged,  It  was  not  the  result  of  a 
quarrel,  according  to  the  evidence.  Anoth- 
er objection  to  this  instruction  is  that,  after 
stating  what  is  claimed  to  be  the  law  upon 
the  facts  mentioned  therein,  it  contained  an 
additional  clause  to  the  effect  that,  if  the 
jury  believed  two  facts  did  not  exist  In 
the  case,  then  they  should  find  the  defend- 
ant guilty  as  charged  in  the  indictment. 
The  two  facts  referred  to  were  that,  before 
making  the  wound  alleged,  the  defendant 
declined  further  combat,  and  that  the  wound- 
ing of  the  prosecuting  witness  was  neces- 
sary to  preserve  the  defendant  from  great 
bodily  harm  or  to  preserve  his  life.  This 
additional  clause  was  confusing.  It  ren- 
dered the  import  of  the  instruction  obscure. 
The  instruction  was  calculated  to  mislead 
the  Jury,  and  should  not  have  been  given. 
Bantz  V.  Basnett,  12  W.  Va.  772;  Patton  v. 
Elk  River  Nav.  Co.,  13  W.  Va.  259;  State  v. 
Cain,  supra;   State  v.  Sutfin,  22  W.  Va.  771. 

What  we  have  already  said  will  reverse 
the  judgment,  and,  as  the  case  is  to  be 
remanded  for  a  new  trial,  it  is  not  necessary 
for  us  to  consider  any  of  the  other  assign- 
ments of  error,  except  those  relating  to  the 
evidence.  We  find  no  error  in  the  rulings 
of  the  lower  court  admitting  or  rejecting 
evidence^  unless  it  was  the  rejection  of  cer^ 


tain  evidence  sought  to  be  adduced  from 
the  witness  Hoy.  Hoy  was  asked  whether 
or  not  he,  Johnson,  and  Davis,  or  either  of 
them,  had  been  blackguarding  any  womac 
or  doing  anything  to  cause  arrest  This 
question  related  to  the  particular  evening 
on  which  the  offense  is  alleged  to  have  been 
committed,  and  shortly  before  the  time  of 
its  alleged  commission.  The  state  was  al- 
lowed to  prove  all  the  facts  leading  up  to 
the  alleged  wounding.  Including  the  acts  of 
the  defendant,  Davis,  and  of  Johnson,  and 
of  Hoy.  These  parties  were  shown  to  have 
been  together.  While  the  form  of  the  ques- 
tion was  somewhat  objectionable,  It  seems 
to  us  that,  if  a  proper  question  had  been  pro- 
pounded, the  defendant  should  have  been 
allowed  to  show  his  acts,  or  that  he  did 
nothing  immediately  preceding  the  alleged 
wounding. 

One  of  the  grounds  of  the  motion  to  set 
aside  the  verdict  was  that  it  was  contrary 
to  the  evidence.  As  this  case  is  to  be  re- 
manded for  a  new  trial,  we  express  no  opin- 
ion as  to  the  sufiaciency  of  the  evidence  to 
sustain  the  verdict 

For  the  reasons  stated,  the  Judgment  of 
the  circuit  court  of  Ritchie  county  entered 
in  this  case  on  the  12th  day  of  January, 
1905.  is  reversed,  and  the  motion  of  the  de- 
fendant to  set  aside  the  verdict  and  award 
him  a  new  trial  is  sustained,  and  this  case 
is  remanded,  to  be  further  proceeded  with 
in  accordance  with  the  principles  herein  an- 
nounced. 


(71  S.  C.  S6D 
BUILDERS'   SUPPLY  CO.  ▼.   NORTH  AU- 
GUSTA BLBOTRIC  ft  IMPROVE- 
MENT CO.  et  al. 

(Supreme  Court  of  South  Carolina.     April  14, 
1905.) 

1.  Mechanic's  Lien  —  Evidence  —  Contract 
WITH  Agent. 

In  an  action  to  enforce  a  mechanic's  lien 
because  of  materials  furnished  by  virtue  of  a 
contract  and  agreement  with  the  agents  of  de- 
fendant duly  authorized  to  make  such  contract, 
evidence  held  to  support  judgment  for  plaintiff. 

2.  Same— BuTLDiNO   on   Lot   op   Another— 
Consent  of  Owner. 

An  owner  of  a  lot  agreed  with  another  to 
build  a  house  thereon  for  a  certain  price,  and 
to  convey  it,  when  completed,  free  from  all 
claims  and  liens,  and  permitted  the  purchaser 
to  contract  with  the  builder  and  supervise  the 
contract,  and  took  a  bond  of  indemnity  from 
the  builder,  and  accepted  the  benefits  of  the 
contract,  and  paid  a  corporation  furnishing  ma- 
terials and  paying  for  the  labor  of  a  builder. 
Held  to  show  such  consenting  by  the  owner  of 
the  lot  to  the  furnishing  of  materials  and  cash 
to  the  builder  as  to  give  the  corporation  fur- 
nishing such  materials  and  cash  a  lien  on  the 
buildings  and  lot,  under  Civ.  Code  1902,  § 
3008.  for  the  difference  between  the  amount  to 
be  paid  for  the  building  of  the  house  and  the 
amount  actually  paid,  though  the  contract  pro- 
vided that  the  materials  should  be  purchased 
from  such  corporation,  not  to  exceed  a  speci- 
fied amount. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Mechanics'  Liens,  §§  87-105.] 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;  Aldrich,  Judge. 

Petition  by  the  Builders*  Supply  Company 
against  the  North  Augusta  Electric  &  Im- 
provement Company  and  M.  M.  B.  Boat- 
wright  to  enforce  a  mechanic's  lien.  Decree 
for  petitioner,  and  the  improvement  company 
appeals.    Affirmed. 

George  T.  Jackson,  for  appellant  Hender- 
sons, for  respondent 

POPE,  0.  J.  On  the  12th  day  of  August, 
1902,  the  North  Augusta  Electric  &  Improve- 
ment Company,  owning  lands  in  the  town 
of  North  Augusta,  S.  C,  agreed  to  and  with 
Mrs.  M.  M.  R.  Boatwright  to  sell  her  two 
lots  of  land,  to  wit  lots  known  as  lots  Nos. 
4  and  5  in  block  No.  10,  on  a  plan  of  lots 
made  in  1891  by  Charles  Broeck,  bounded  as 
follows:  North  by  lot  No.  3,  east  by  West 
avenue,  south  by  lot  No.  6,  west  by  an  al- 
ley— fronting  100  feet  on  West  avenue,  and 
running  back  200  feet  to  an  alley,  which  said 
premises  are  owned  by  the  defendant  North 
Augusta  Electric  &  Improvement  Company, 
at  the  price  of  $400;  and  said  North  Augusta 
Electric  &  Improvement  Company  agreed  to 
and  with  Mrs.  M.  M.  R.  Boatwright  that  they 
would  erect  on  said  lot  a  dwelling  house  for 
the  sum  of  $1,900,  but  that  the  expense  to 
said  company  in  the  erection  of  said  dwelling 
house  should  be  limited  to  $1,800.  The  said 
Mrs.  M.  M.  R.  Boatwright  was  accorded  the 
privilege  of  selecting  the  contractor  to  build 
said  dwelling  house  and  furnish  all  the  ma- 
terial therefor,  according  to  the  plans  and 
specifications  of  said  dwelling  house  previ- 
ously agreed  upon  hy  and  between  the  said 
North  Augusta  Electric  &  Improvement  Com- 
pany and  the  said  Mrs.  M.  M.  R.  Boatwright 
The  said  parties  agreed  upon  B.  F.  Roberts 
as  the  contractor  to  build  said  dwelling 
house,  he  furnishing  all  the  material  neces- 
sary therefor,  and  the  said  North  Augusta 
Electric  &  Improvement  Company  agreed  to 
pay  said  sum  of  $1,800  for  the  erection  of 
said  dwelling  house  according  to  the  plans 
and  specifications  hereinbefore  referred  to. 
The  said  North  Augusta  Electric  &  Improve- 
ment Company  furnished  the  sum  of  $1,350 
to  pay  for  the  material  and  labor  used  in 
the  construction  of  said  dwelling  house, 
which  latter  was  nearly  completed.  But  it 
was  also  agreed  upon  between  the  North 
Augrusta  Electric  &  Improvement  Company 
and  Mrs.  M.  M.  R.  Boatwright  and  the  con- 
tractor, B.  F.  Roberts,  that  all  the  material 
should  be  purchased  from  and  furnished  by 
the  Builders*  Supply  Company,  a  corporation 
under  the  laws  of  Georgia,  resident  in  the 
city  of  Augusta.  After  the  payment  to  the 
said  Builders'  Supply  Company  of  the  $1,» 
350,  there  was  still  a  balance  left  unpaid,  as 
they  claim,  of  the  sum  of  $541.81.  This  the 
North  Augusta  Electric  &  Improvement  Com- 
pany declined  to  pay.  A  mechanic's  lien 
was  filed  in  the  office  of  the  clerk  of  the  court 


for  Aiken  county,  S.  C,  whereby  the  Build- 
ers' Supply  Company  sought  to  enforce  their 
lien  to  recover  said  $540.81.  A  petition  waa 
filed  by  them  against  said  North  Augusta 
Electric  &  Improvement  Company  and  Mrs. 
M.  M.  R.  Boatwright  as  defendants.  The 
petition  gave  a  history  of  the  engagements 
of  these  defendants,  respectively,  which  has 
been  heretofore  sketched.  Mrs.  Boatwright 
did  not  contest  the  same,  though  she  answer- 
ed. The  North  Augusta  Electric  &  Improve- 
ment Company  filed  an  answer,  in  which 
they  vigorously  contested  the  petitioner's 
rights.  By  an  order  and  agreement  of  the 
parties,  the  testimony  of  each  side  to  the 
controversy  was  taken  before  the  master. 
This  testimony  included  not  simply  oral  tes- 
timony of  the  parties,  but  the  documents 
which  had  been  signed,  .and  which  included 
Exhibits  B,  C,  D,  E,  and  F,  as  follows: 

Exhibit  B. 

"State  of  Georgia,  County  of  Richmono. 
This  memorandum  of  agreement  entered  in- 
to this  14th  day  of  August  1^02,  between 
M.  M.  R.  Boatwright,  as  party  of  the  first 
part  and  North  Augusta  Electric  and  Im- 
provement Co.,  a  corporation  of  the  State 
of  South  Carolina,  as  party  of  the  second 
part 

"Witnesseth,  That  the  said  party  of  the 
second  part  agrees  to  sell  to  the  said  party 
of  the  first  part  a  certain  house  and  lot  in 
Aiken  County,  State  of  South  Carolina,  for 
th^  sum  of  $2,300,  said  house  to  be  erected  on 
a  lot  known  as  lots  Nos.  4  and  6,  block  No. 
10,  on  a  plan  of  lots  made  by  Charles  Broeck, 
C.  E.,  in  1891. 

"The  said  party  of  the  first  part  agrees 
to  pay  for  the  said  house  and  lot  the  said 
sum  of  $3,300,  payable  $400  cash  and  the 
balance  according  to  the  tenor  of  certain 
promissory  notes,  to  bear  date  the  14th  day 
of  September,  1902,  which  she  hereby  binds 
herself  to  execute  and  deliver  to  the  said 
party  of  the  second  part  on  or  before  the  said 
date,  as  follows:  One  note  for  the  sum  of 
$33.90,  due  the  14th  day  of  October,  1902, 
and  eighty-three  other  notes  for  the  sum  of 
$33.70  each,  and  due  on  the  14th  day  of  each 
and  every  month  thereafter  for  eighty-three 
consecutive  months. 

"In  witness  whereof,  the  said  party  of  the 
first  part  has  hereunto  afilxed  her  signature 
the  day  and  year  first  above  written.  M. 
M.  R.  Boatwright 

"Witness:    Crommelin  Fleming.** 

Exhibit  C. 

"Augusta,  Qa. 

"This  agreement,  made  the  13th  day  of  Au- 
gust in  the  year  1902,  by  and  between  B.  P. 
Roberts,  party  of  the  first  part  (herelnaftei 
designated  the  contractor),  and  M.  M.  R. 
Boatwright  party  of  the  second  part  (here- 
inafter designated  the  owner), 

"Witnesseth,  That  the  contractor,  in  con- 
sideration of  the  fulfillment  of  the  agreement 
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herein  made  by  the  owner,  agrees  with  the 
said  owner  as  follows: 

"Article  I.  The  contractor,  under  the  di- 
rection and  to  the  satisfaction  of  M.  M.  R. ' 
Boatwright  and  North  Augusta  Electric  and 
Improvement  Co.,  shall  and  will  provide  all 
the  materials  and  perform  all  the  work 
shown  on  the  drawings  furnished  by  M.  M. 
R.  Boatwright  for  a  one  and  one-half  story 
dwelling  to  be  built  on  lots  Nos.  4  and  5, 
In  block  10,  In  North  Augusta,  S.  €.,  accord- 
ing to  the  plans  and  specifications  signed  by 
the  contractor  and  owner  and  made  part  of 
this  agreement." 

"Article  III.  No  alterations  shall  be  made 
in  the  work  shown  or  described  by  the  draw- 
ings, except  upon  an  order  of  the  owner,  and 
when  so  made,  the  value  of  the  work  added  or 
omitted  shall  be  computed  by  the  contractors 
and  owners,  and  the  amount  so  ascertained 
shall  be  added  to  or  deducted  from  the  con- 
tract price. 

"Art.  IV.  The  contractor  shall  provide  suf- 
ficient, safe  and  proper  facilities  at  all  times 
for  the  Inspection  of  the  work  by  the  owner, 
or  her  authorized  representatives. 

"Art  V.  Should  the  contractor  at  any  time 
refuse  ot  neglect  to  supply  a  sufficiency  of 
properly  skilled  workmen,  or  of  materials  of 
the  proper  quality,  or  fail  in  any  respect  to 
prosecute  the  work  with  promptness  and  dili- 
gence, or  fall  in  the  performance  of  any  of 
the  agreements  herein  contained,  such  refus- 
al, neglect  or  failure  being  proved  by  the 
owners,  the  owner  shall  be  at  liberty,  after 
ten  (10)  days'  written  notice  to  the  contract- 
or and  bondsmen,  to  provide  any  such  labor 
or  materials,  and  to  deduct  the  cost  thereof 
from  any  money  then  due  or  thereafter  to  be- 
come due  to  the  contractor  under  this  con- 
tract; and  if  the  owner  shall  prove  that  such 
refusal,  neglect  or  failure  is  sufficient  ground 
for  such  action,  the  owner  shall  be  at  liberty 
to  terminate  the  employment  of  the  contract- 
or for  the  said  work  and  to  enter  upon  the 
premises  and  take  possession,  for  the  purpose 
of  completing  the  work  comprehended  under 
this  contract,  of  all  materials,  tools  and  ap- 
pliances thereon,  and  to  employ  any  other 
person  or  persons  to  finish  the  work,  and  to 
provide  the  materials  therefor;  and  in  case 
of  such  discontinuance  of  the  employment 
of  the  contractor  he  shall  not  be  entitled  to 
recover  any  further  payment  under  this  con- 
tract until  the  said  work  shall  be  wholly 
finished,  at  which  time,  if  the  unpaid  balance 
of  the  amount  to  be  paid  under  this  contract 
shall  exceed  the  expense  incurred  by  the 
owner  in  finishing  the  work,  such  excess 
shall  be  paid  by  the  owner  to  the  contractor, 
but  if  such  expense  shall  exceed  such  unpaid 
balance,  the  contractor  shall  pay  the  differ- 
ence to  the  owner. 

"Art  VI.  The  contractor  shall  complete  the 
several  portions,  and  the  whole  of  the  work 
^mprehended  in  this  agreement  by  and  at 
the  time  or  times  hereinafter  stated,  October 
12th.  1902.    •    •    •* 


"Art  IX.  It  is  hereby  mutually  agreed 
between  tfie  parties  hereto,  that  the  sum  to 
be  paid  by  the  owner  to  tiie  contractor  for 
said  work  and  materials  shall  be  $1,800,  sub- 
ject to  additions  and  deductions  as  herein- 
before provided,  and  that  such  sum  shall  be 
paid  in  current  funds  by  the  owner  to  the 
contractor  In  Installments  as  follows:  fl4) 
one-fourth  when  framed  and  raised,  (ii) 
one-fourth  when  weather-boarded  and  cover- 
ed. (%)  one-fourth  when  plastered  and  floor- 
ed. (%)  one-fourth  when  completed  according 
to  plans  and  speciflcations  which  form  a  part 
of  this  contract  The  final  payment  shall  be 
made  within  ten  days  after  the  contract  is 
fulfilled.  If  at  any  time  there  shall  be  any 
evidence  of  any  lien  or  claim  for  which,  if 
established,  the  owner  of  the  said  premises 
might  become  liable  and  which  is  chargeable 
to  the  contractor,  the  owner  shall  have  the 
right  to  retain  out  of  any  payment  then  due 
or  thereafter  to  become  due  an  amount  suffi- 
cient to  completely  indemnify  him  against 
such  lien  or  claim.  Should  there  prove  to  be 
any  such  claim  after  all  payments  are  made, 
the  contractor  shall  refund  to  the  owner  all 
moneys  that  the  latter  may  be  compelled  to 
pay  in  discharging  any  lien  on  said  premises 
made  obligatory  in  consequence  of  the  con- 
tractor's default. 

"Art.  X.  It  is  further  mutually  agreed  be- 
tween the  parties  hereto  that  no  certificate 
given  or  payment  made  under  this  contract, 
except  the  final  certificate  or  final  payment, 
shall  be  conclusive  evidence  of  the  perform- 
ance of  this  contract  either  wholly  or  in  part 
and  that  no  payment  shall  be  construed  to  be 
an  acceptance  of  defective  work  or  improper 
material. 

"Art.  XI.  The  contractor  shall  during  the 
progress  of  the  work  maintain  full  insurance 
on  said  work,  in  his  own  name  and  in  the 
name  of  the  bondsmen,  against  loss  or  dam- 
age by  fire.  The  policies  shall  cover  all 
work  incorporated  in  the  building,  and  all 
materials  for  the  same  in  or  about  the  prem- 
ises, and  shall  be  made  payable  to  the  par- 
ties hereto,  as  their  interest  may  appear. 

"Art.  XII.  The  said  parties,  for  themselves, 
their  heirs,  executors,  administrators  and  as- 
signs, do  hereby  agree  to  the  full  perform- 
ance of  the  covenants  herein  contained. 

"In  witness  thereof,  the  parties  to  these 
presents  have  hereunto  set  their  hands  and 
seals,  the  day  and  year  first  above  written. 
B.  F.  Roberts.  [Seal.]  M.  M.  It  Boat- 
wright   [Seair 

Exhibit  D. 

"Contract — This  agreement  made  this  12th 
day  of  August  1902,  between  B.  F.  Roberts, 
of  the  first  pairt  and  M.  M.  R.  Boatwright 
of  the  second  part  both  parties  of  the  city 
of  Augusta,  State  of  Georgia, 

"Witnesseth,  That  the  party  of  the  first 
part  for  the  consideration  hereinafter  name<| 
covenants  and  agrees  with  the  party  of  the 
second  part  to  perform  in  a  faithful  and 
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workmanlike  manner,  the  following  specifled 
work: 

"To  build  on  West  avenue,  North  Augusta, 
S.  C,  a  ftrame  residence,  according  to  plans 
and  specifications,  said  plans  and  specifica- 
tions furnished  by  the  party  of  the  second 
part,  and  signed  by  the  party  of  the  second 
part  for  the  purpose  of  identification,  it  be- 
ing understood  and  agreed  that  the  said  plans 
and  specifications,  are  not  to  be  changed  or 
altered  in  any  way  without  first  obtaining 
written  consent  from  the  party  of  the  second 
part 

"In  addition  to  the  above,  the  party  of  the 
first  part  agrees  to  become  responsible  for  all 
material  delivered  at  the  building.  The  work 
to  commence  on  August  12,  1902,  and  to  be 
completed  on  or  before  October  12,  1902,  and 
it  is  further  agreed  that  the  party  of  the  first 
part  Is  to  deliver  the  building  complete,  as 
per  plans  and  specifications,  at  the  time  above 
stated  free  from  all  mechanics'  or  other 
liens  of  any  kind  whatsoever. 

"And  the  party  of  the  second  part  cove- 
nants and  agrees  with  the  party  of  the  first 
part  in  consideration  of  the  faithful  perform- 
ance of  the  above  specified  work,  to  pay  to 
the  party  of  the  first  part,  the  sum  of  $1,800, 
to  be  divided  in  four  equal  payments. 

"It  ifi  mutually  agreed  between  both  par- 
ties, that  the  party  of  the  first  part  is  to  pur- 
chase all  material  from  the  Builders'  Supply 
€k>.,  and  in  no  event  will  the  bills  be  allowed 
to  exceed  |1,400,  and  said  $1,400  to  be  de- 
ducted from  the  contract  price  of  $1,800,  a» 
above  mentioned. 

••B.  F.  Roberts, 

••M.  M.  R.  Boatwright- 

Exhibit  B. 

This  Is  an  Indemnity  bond,  signed  by  B.  F. 
Roberts  as  principal,  and  by  the  American 
Bonding  Trust  Company,  of  Baltimore,  as 
surety,  said  bond  indemnifying  the  North 
Augusta  Electric  &  Improvement  Company  In 
the  sum  of  $1,000  against  any  default  on  the 
part  of  the  said  B.  F.  Roberts  in  the  full 
and  faithful  performance  of  the  contract 
which  said  bond  recites  he  has  entered  into 
"for  the  erection  and  completion  of  a  one 
and  one-half  story  frame  dwelling  house  to 
be  built  on  lots  4  and  6,  block  No.  10,  in  North 
Augusta,  in  accordance  with  plans  and  speci- 
fications," which  said  house  and  lot  is  the 
house  and  lot  upon  which  the  lien  is  claimed 
in  this  action.  This  indemnity  bond  is  dat- 
ed July  31st,  1902. 

Exhibit  F. 

This  paper  is  a  bond  for  title  entered  into 
between  Mrs.  M.  M.  R.  Boatwright  and  the 
North  Augusta  Electric  ft  Improvement  Com- 
pany on  the  28th  day  of  January,  1903.  Said 
company  obligates  itself  to  sell  to  Mrs.  Boat- 
wright the  identical  house  and  lot  upon  which 
the  lien  in  this  action  is  claimed,  "warranting 
same  to  be  free  from  liens  of  every  and  any 
kind,"  in  consideration  of  the  payment  of 


$3,231,  and  upon  which  amount  it  is  acknowl- 
edged in  said  bond  that  the  sum  of  $400  has 
already  been  paid. 

The  cause  came  on  to  be  heard  before  his 
honor  Judge  James  Aldrich,  who  pronounced 
the  following  decree: 

"The  defendant,  the  North  Augusta  Elec^ 
trie  &  Improvement  Company,  is  a  corpora- 
tion created  by  and  under  the  laws  of  the 
state  of  South  Carolina.  It  owns  a  body  of 
land  on  the  Carolina  side  of  the  Savannah 
river.  In  Aiken  county,  a  part  of  which  is 
laid  out  in  streets  and  lots,  and  is  known  as 
the  town  of  North  Augusta.  The  company 
.  sells  these  lots,  and  also  contracts  or  erects 
residences  upon  them  for  the  purchasers. 
The  defendant  Mrs.  M.  M.  R.  Boatwright  is 
the  wife  of  A.  M.  Boatwright,  and  In  1902 
they  resided  in  Augusta,  Ga.  Mrs.  Boat- 
wright desired  to  purchase  a  lot  or  lots  in 
North  Augusta  from  the  North  Augusta  Elec- 
tric &  Improvement  Company.  A.  M.  Boat- 
wright, her  husband,  acted  as  her  agent  in 
the  premises.  Besides  purchasing  a  lot,  Mrs. 
Boatwright  desired  the  company  to  erect  a 
house  upon  the  lots,  and  for  the  company  to 
sell  her  the  house  and  lot  Mrs.  Boatwright 
obtained  plans  and  specifications  according 
to  which  the  said  house  was  to  be  built,  and 
the  bids  of  these  different  contractors  for 
building  the  house.  These  she  submitted  to 
the  company.  B.  F.  Roberts,  a  contractor, 
submitted  a  bid  to  build  the  said  house  for 
$1,800,  which  attracted  the  attention  of  Mrs. 
Boatwright  On  August  14,  1902,  Mrs.  Boat- 
wright entered  into  a  written  agreement  to 
purchase  from  the  said  company  a  lot  of  land 
known  as  lots  Nos.  4  and  5,  block  10,  on  a 
plan  of  lots  made  by  Charles  Broeck,  0.  E., 
in  1891,  upon  which  the  said  company  ob- 
ligated Itself  to  erect  a  certain  bouse  accord- 
ing to  certain  plans  and  specifications,  to  cost 
$1,800.  She  agreed  to  pay  said  company  for 
said  house,  to  be  built,  and  the  tot  upon 
which  It  was  to  be  erected,  $2,300.  This 
amount  was  to  be  paid,  according  to  said 
memorandum,  $400,  cash,  and  the  balance 
according  to  the  tenor  of  certain  promissory 
notes,  to  bear  date  of  the  14th  day  of  Septem- 
ber, 1902,  which  she  was  to  execute — eighty- 
four  notes  in  all,  one  for  each  month,  for 
eighty-four  consecutive  months.  These  mat- 
ters are  all  set  out  in  Exhibit  B,  included  In 
the  testimony.  Mrs.  Boatwright  paid  the. 
cash  as  required,  to  the  satisfaction  of  the 
company. 

"The  North  Augusta  Electric  ft  Improve- 
ment Company  authorized  and  allowed  Mrs. 
Boatwright  to  enter  into  a  written  contract 
with  the  said  B.  F.  Roberts  to  build  for  her 
a  house,  according  to  the  plans  and  specifica- 
tions above  referred  to,  for  the  sum  of  $1,- 
800.  This  contract  is  marked  'Exhibit  C* 
is  under  seal,  and  dated  August  13.  1902. 
The  same  contract,  not  under  seal,  expressed 
in  other  language,  and  dated  August  12,  1902, 
is  submitted  in  evidence  as  Exhibit  p. 

"TThe    contract   Exhibit   D   contains   thia 
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stipulation:  'It  is  matnally  agreed  between 
the  parties  that  the  party  of  the  first  part, 

B.  F.  Roberts,  is  to  purchase  all  material 
from  the  Builders'  Supply  Company,  and  in 
no  event  will  the  bill  be  allowed  to  exceed 
$1,400,  and  said  $1,400  to  be  deducted  from 
the  contract  price  of  $1,800,  as  above  men- 
tioned.' The  agreement  of  August  13,  1902, 
contains  the  proyision  that  Roberts  is  to  per- 
form the  contract  Hmder  the  direction  and 
to  the  satisfaction  of  M.  M.  R.  Boatwright 
and  North  Augusta  Electric  and  Improve- 
ment Co.* 

"All  the  papers,  contracts,  heretofore  men- 
tioned were,  as  matter  of  fact,  entered  into 
August  14,  1902,  the  date  of  the  agreement 
wherein  Mrs.  Boatwright  and  the  company 
contracted  for  the  house  and  lot.  Under 
these  contracts  B.  F.  Roberts  began  the  erec- 
tion of  the  said  house,  &nd  purchased  from 
the  plaintiff,  the  Builders'  Supply  Company, 
material  used  in  the  erection  of  said  house, 
and  obtained  money  alleged  to  be  used  for 
paying  the  laborers  employed  in  building  it 
Upon  both  of  these  there  is  a  balance  alleged 
to  be  due. 

'*On  July  SI,  1902,  the  North  Augusta  Elec- 
tric &  Improvement  Company  required  B.  F. 
Roberts  to  enter  into  a  bond  to  said  company, 
with  the  American  Bonding  &  Trust  Com- 
pany of  Baltimore  City  as  surety,  in  the 
sum  of  $1,000,  coudltloned,  inter  alia,  for  the 
erection  and  completion  of  a  one  and  one-half 
story  frame  building  house,  to  be  built  on 
lots  4  and  5  In  block  10,  North  Attgusta,  S. 

C,  in  accordance  with  plans  and  specifica- 
tions. B.  F.  Roberts,  it  is  alleged,  not  only 
obtained  materials  and  money,  as  stated, 
from  the  Builders'  Supply  Company,  but  also 
failed  to  pay  for  same  and  to  complete  the 
house.  It  is  also  alleged  that  Mrs.  Boat- 
wright, at  her  own  expense,  placed  conven- 
iences, ornaments,  etc.,  in  the  building.  She 
is  now  in  possession  of  the  house.  Roberts, 
some  time  after  he  ceased  work  upon  the 
house,  was  adjudged  a  bankrupt 

"On  January  28,  1903,  in  pursuance  of  the 
agreement  of  August  14,  1902,  the  North  Au- 
gusta Electric  &  Improvement  Company  exe- 
cuted and  delivered  to  Mrs.  Boatwright  the 
bond  for  title  set  up  in  the  evidence  as  Ex- 
hibit F,  in  which  said  company  obligated  it- 
self to  make  good  and  sufficient  title  to  the 
said  lots  and  house,  warranting  the  same  to 
be  'free  from  lien  of  every  and  all  kinds.' 
The  North  Augusta  Electric  &  Improvement 
Company  paid  a  large  portion  of  the  $1,800 
which  it  agreed  to  pay  for  the  erection  of  the 
said  house,  but  had  not  paid  the  full  amount 
Said  company  not  only  authorized  and  per- 
mitted Mrs.  Boatwright  to  enter  into  the 
building  contract  with  Roberts,  but  also 
maintained  a  supervision  of  the  building,  and 
paid  the  money  which  went  to  Roberts  and 
to  the  plaintiff,  or  certainly  a  large  part  of  it 
These  figures  will  t>e  considered  further  on. 
It  appears  that  the  construction  of  the  house 
cost  more  than  $1,800,  which,  under  the  con- 


tract of  the  North  Augusta  Electric  &  Im- 
provement Co.,  it  was  to  cost 

"On  February  10,  1903,  the  plaintiff  filed 
its  lien  in  this  proceeding,  and  the  complaint 
and  petition  herein  were  served  on  May  18, 
1903.  The  lien  is  claimed  against  both  de- 
fendants. The  materials  and  cash,  accord- 
ing to  the  lien  as  filed,  was  furnished  by 
plaintiff  from  August  14, 1902,  the  date  of  the 
first  charge,  up  to  November  12,  1902,  the 
date  of  the  last  charge.  The  total  amounts  to 
$2,067.85,  various  payments  and  credits  al- 
lowed, made  August  80  to  November  12, 
1903,  aggregate  $1,517.04;  leaving  a  balance, 
as  alleged  in  the  complaint  or  petition  herein, 
of  $540.81,  the  amount  for  which  plaintiff 
demands  Judgment  Of  the  amount  to  wit 
$540.81,  $439.23  is  for  materials  furnished  by 
plaintiff,  and  used  in  the  erection  of  the 
house;  $101.58  was  the  cash  furnished  by 
plaintiff  to  Roberts  with  which  to  pay  liis  la- 
borers, and  by  him  paid  to  them. 

"On  August  15,  1902,  B.  F.  Roberts  gave 
an  order  upon  the  North  Augusta  Electric  & 
Improvement  Company  as  follows:  *Gentle^ 
men:  You  will  please  pay  to  A.  M.  Boat- 
wright all  money  when  due  on  contract  for 
residence  of  M.  M.  R.  Boatwright.  [Signed} 
B.  F.  Roberts.'  And  on  the  back  of  this  or- 
der appears:  'Pay  to  the  order  of  the  Build- 
ers' Supply  Co.  [Signed]  A.  M.  Boatwright 
August  15,  1902.' 

"The  North  Augusta  Electric  and  Improve- 
ment Co.  has  paid  $1,350,  and  this  has  gone 
to  the  plaintiff  company,  and  has  been  cred- 
ited upon  its  account  against  B.  F.  Roberts. 

"I  have  considered  the  accounts  as  stated 
in  the  lien  filed,  and  find  it  to  be  as  follows: 

"Total    ^,067  85 

Credits  aUowed  (errors,  etc.) $  167  04 

Material 1,337  23 

Cash    ....• 65358 

12.057  86  12,067  8S 

"Stated  according  to  application: 

Total    12,067  8i 

To  cash  I   462  00 

To  material   898  00 

To  credits  allowed  167  04 

To  unpaid  cash 10168 

To  unpaid  for  material 438  28 

12.067  86  12.067  85 

'The  evidence  is  long,  and  I  shall  refer  to 
it  (1)  Has  the  plaintiff  a  lien  upon  the  lot 
in  question  (described  in  the  lien  and  peti- 
tion) in  any  amount?  (2)  If  so,  what  is  the 
amount  of  said  lien  for  material?  (3)  Has 
plaintiff  a  lien  in  any  amount  for  cash  fur- 
nished to  be  expended  for  labor  upon  the 
house?  (4)  If  a  lien  for  cash,  in  what 
amount? 

'The  plaintiff  or  petitioner  claims  its  lien 
under  section  3008  of  the  Civil  Code  of  1902, 
of  this  state,  which  reads:  'Any  person  to 
whom  a  debt  is  due  for  labor  performed  or 
furnished,  or  for  materials  furnished  and  ac- 
tually used  in  the  erection,  alteration,  or  re- 
pairs of  any  building  or  structure  upon  any 
real  estate,  by  virtue  of  an  agreement  with 
or  by  consent  of  the  owner  of  such  building 
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lar  tftmctnsK,  ir  aii?'  pexmm  Ivring  autliori' 
tr  from,  or  riglitJj  acrJiig  iar,  «iicli  owner.  Jd 
jirti^mrius  or  lurukilmi^  fiocb  iabor  or  ma- 

or  8iru<rli]j%,  asfl  ujioii  tbc  interttt  of  tbe 
viwuar  tbec«tif  is  tbe  lot  of  laud  ii]»aD  wliich 
tlie  «axij^  i«  liituateO,  tt;  fiecunr  the  purment 
(xl  tlie  tieiit  «t>  &vt  W  liim.  and  tiie  coste 
v'Ui^  niL'j-  ariiie  Is  aitureiug  racti  lieo  hd- 
der  tUw  ciiajTi«r.  cxuept  a6  it  jirorided  iu  ti« 
luiiiwiu^  tuarJum.'  Tue  juia»;riiJ  wa*  fur- 
uidlittd  l».v  tUt  piaiutiff  liy  tUe  '•joiMwait'  itf  tiie 
'owirtT/  aiid  'l^F  viniM?  of  au  a^r«ezij«it  witli' 
a  puriKiii  ii&vhif  £utlmri!y  froiu*  aud  Yigiii- 
f  uUr  a'-Jtuig  lur  «nci  t)<wi«r*  iu  *jirociiriii|r* 
«ucii  Aiaitiriiii&  I  iiav«  couetruetJ  tbe  word 
'tfoutiexit'  a€  dtifixKiC  ^  G«ddee  t.  Bowdeu.  1^ 
».  C.  3,  ttikd  Oray  ▼,  VaJktT.  1€  B.  C.  3^,  in 
ltup).^'iJUC  (ionietluu^  more  Ham  a  mere  ac- 
^ui^^jcsuoe  5»  a  «tHte  <)f  tiling  alreadj  in 
«2U«i«2ii<j(u  It  liu>*)ki6  as  a^Ttitimeut  to  that 
iR'Uif't.  tint  lor  tirt^  t^oment.  could  sot  exist, 
and  wUi<^  tUe  party  r.'ouBeutiu^  hai?  tlie  ri^lxt 
to  Jorbid.  The  JCortb  An^sta  El*;»nrif  ic 
Intpnneut€!Ut  Congiasy  was  to  aeU  tbe  lot 
vXxJb  tXim  liouae  to  iitr  ereciffd  at  iu  exveuae  to 
MLrc.  Boatwri^ht  !nie  aaie  was  to  lie  con- 
auuuuatifd  aft«r  tbe  t^nq^iletios  of  tbe  liowie 
at  1^  es:x««ai8e  «f  tbe  coiiQiaD7.  Tliis  com- 
jiajDjr  rarity  tlie  a^i^eeiuent  as  JannarF  % 
1*<KI8.  vben  it  eK«ciited  and  delivered  to  Mrs. 
Boatwrlierbt  its  aeeond  bond  lor  title,  and 
ujHtfi  •w'bi'*b  aaid  eoxctpasy  h<;kiJOwieci|»«  tbe 
r^^xirt.  of  I40Q.  Tbe  Electric  A  Imjirow*- 
aueot  Ooo^ias J,  after  eoutraciuui^ — indeed,  be- 
tore  t^  cxmtraiet  of  Hie  sale  to  JffcB.  J^oat- 
wri^oet  warn  JsadiB— jmew  of  tte  jxtena  aaafl 
i^liedifi^jatiosff  itropoaed  ^  Mrs.  BoatvrS^irc 
a^^ent.  and  tbe  iQiproTen»est  eonipasj  ajp'eed 
to  tmUd  Utat  boose  lor  f  1,IIWL  Ite  tmprovv- 
ment  coaopasx  regiUred  a  bond  JCrom  Huberts, 
tbe  contni^nor,  to  biilid  tbe  boose,  ett.,  ac- 
♦iordiitf  to  likese  spec'ifiwttions.  Tbif  security 
bond  is  duted  inly  tl,  IWSi.  eondtiuued  to 
prgperflar  bolML  «ft(L.  tbe  booae  irbi«jb  said 
^jOSD^iany  te  tbe  next  sMintb  (Axi^stj  obli- 
^tdd  itifelf  to  erect  for  and  sell  to  Mrs.  Bottt- 
wrlaebt  Tbe  Inproreaiesxt  eompany  aotbor- 
ittid,  and  indeed,  lis  jntrt,  jff'epared,  tbe  cod- 
tra<^  to  build*  entered  into  bertwen  Mrs. 
H^oiiwxi^Ut  and  Koberts.  Mrs,  Boatvt^^rbl 
was.ac«:luf  as  tbe  a^fsut  ^  tbe  Kon^  An- 
jrosta  Ji:;H«'tric  ifc  Ja;.»rvveaiejut  Coiujiasy, 
Tbe  fa<^  liift  Mrs.  0otitwrl^  tfSd^ned  pajiers 
is  ber  owu  ntijne  is  not  material.  If  cbe 
KTtit  a<'*;ju|f  for  asid  i&^ir^resuent  eosopasy, 
m-nb  Mtvir  eonseat.  as  tbeir  a^eut.  ber  laU- 
ure  if^  reretiJ  ber  *ondJi»ekMied  |>ria<'ipar 
w</uW  twt  r*^}i»^e  tbe  ooaapsny.  Tbe  re- 
•sj.'^Tjv:';:  ^j  <if  <jtie  livprvremeut  coEupanycan 
t^  tiyl  1«  r*-r*:tiied  by  tbe  'lr<-uui*.tau'je6  <rf 
tJ^e  cai»»;.  ii*«f  ^tfj^'Msji^fV^jusj  ai^d  <«-aJ  let^ti- 
iDfnx7.  ztA  tbe  ra*ifi<:atios  of  Knid  contract 
by  Kti^d  ':'^r.'ji«iry,  Wjtbout  ^-j'iiig  in  full  I 
refer  i/j  ti*e  l*w  w^^qs  tbe  subject  Me*:-b«n 
oo  A«««><y.  H  44V.  05^,  7W.  702:  J^ivry  oo 
Agesi'T,  f  l^>tt :   I>upont  r.  Mi.  PlfeaK*iit  Co-, 


^42.  m  Am.  I>BC.  il4G:    Ivaati  x.  !£nwiB^  S 
Wall.  7DS.  7C*1  3«  1^  Ed.  S2T. 

*Tiie  iuUowinc  piwiiiitiymniwig>  jmfi  ue^  tBB' 
timoDT  clear rr  show  tba'.  Mi*.  3*ou*v^iiar., 
wiieii  fiiie  aigufid  1lie  cmnra(S  ^j^  HuuBTts 
tt)  erect  tlie  bonse.  vte^  actmg  lor  'tiie  3Knrr:!i: 
Aupmta  Eieftric  h.  InQirovemsai  CmiQiuiT^ 
i^itL  its  coufieiit  and  antbDriTT'  Kufl  aim  33ir 
berh4iI5 :  Firsi.  tie  wimjitnp'  iiad  (annrafliHll 
XV  build  tiie  iumse;  fiecoufi,  ttit  nanQunar 
owned  ttie  land  us  friii'iL  tbe  iunaie  wx^  ^a> 
be  bulli :  third,  -aie  eomiJiiEr  bj  jhj  jpenaiuX 
ninnfignr,  dii^eLiec  aud  antbiirisHiC  ^ILrs.  ^m^ 
vrT\^\xi  to  eomract  vitii  HoberB-.;  fnmtiiju. 
tbe  f-nmjMmT  tij  Us  aSifssrs.  axgtervJHsfi  sal 
directed  aaiC  contract:  iiftti.  tbe  cmifFiizi? 
reguired  and  obiained  a  liaud  frum  liiiufirs 
tc^  protect  itii^d!:,  nod  J^lrs.  BDarwrjgic  Sar  !Ae 
faitlifuj  perlnmianoe  of  tbe  emntrnm  iisnv^<iiBB 
Hra.  Buat^xi^rlit  and  i:ober&:  «isn:ii.  ite 
conipuDy  accejiied  tbte  entire  beuBfitB  *s£.  ssoi 
contract :  fiR?'^>EeDtii,  "fiie  imjirnuwTTiwnT  ^mst. 
parr,  witii  fuL  laiowiedc?e  of  all  lacBs.  jisoi 
to  tbe  plaintiff  oonipBi^  S1.35D:  ■pif'irfYi.  ^Sut 
aecQud  uuud  for  title  of  tlie  linpriwaitBit 
coBopany  to  Mrs.  Boatwri^it  for  t^ie  3in:  jbbI 
tiie  bouK  as  erected,  -ttis  isaoQvea^  msBi^taA 
-vritb  Inowiedee  l±e  bene&Bs  of  asid  esB- 
tract    See  ITelcb  ▼.  Mfg.  €to^  ^  £.  C  9Hw 

**2  oonclnde  'ttiai  tbe  jOaintllfii'  bsmv  a  fiea 
lor  tbe  materials  fnmisbed  and  xeasoSlj 
used  in  tbe  caufnmctian  of  tbe  bsnae  vsk 
tlie  lot  tgND  «iiic±  it  is  coufitrnaftA. 

^TTbe  }Cortii  An^osta  Elecrrie  &  lutfsapie- 
snent  Cumpaig'  is  tiie  o>ima-  af  tbe  Ist  aad 
banae.  Mjs.  Boatwiislxt  is  aot  l!be  tesal 
oimer  of  tbe  aama.  She  bas  aa  eqitiaabla 
interest  in  tbe  praperQ',  but  nn  titv  ibere- 
lor.  I  Sfesed  not  discnsa  ber  intoents  here. 
lor  tbe  indsment  nmKt  be  acioasit  ibt  im 
proremeot  easspany,  wboae  title  2s 
to  tbe  intoeat  of  Mrs.  Boalvri^bL 

*7te  Kortb  AiieiiBta  Klectzie  Jb 
flMBt  Company  bas  paid  $1^350  cb  its  «61^9ft- 
tioB  lor  S1.8(ia  and  this  bas  been  paM  to  tbe 
plaintiff  eanj^isny-  Of  tbis  aniount^  to  vit, 
f  i;3^,  Ibe  KOD  of  $412  sras  applied  to  tbe 
psymest  of  $33  5S,  tbe  casb  adranoed  by 
tbe  plaintiff  ocm^any  ts  ttit  pajiaeDt  of  tiie 
laiKmrs  eoga^ed  la  tbe  coostziKtioB  of  tiie 
booae  la  QtaeE^tSon.  Tbe  unpaid  balaooe  for 
tbe  easb  tbat  was  adranoed  las  pto^ntlff, 
anaoontlns  to  $l(sl.5&  is  daimed  Iqr  tlie 
plaintiff  ander  tbis  lien  pwioeiwIlBg  Tbe 
Nc^rtb  Amgnsta  Eiectrie  Jb  ImproTenDcnt 
OoLLipajqy  eootends  O)  tbat  plaintiff  cannot 
eollect  tbe  $101.58  in  tiiis  lien  prcKeeding, 
becanse  it  Is  not  a  debt  doe  for  bibor  pef^ 
forated  or  fcmisbed;  and  ^2)  tbat  tbe  plain- 
tiff bad  DO  ri£bt  to  apply  the  $432  upon  tbe 
casb  items. 

'Tbe  first  oontetition  of  tiie  d^tedant 
ccnnpany  is  sustained.  Plaintiff  neitber  per- 
fonoed  nor  ftn-nisbed  any  lalior  tcx  tbe  erec- 
tirm  of  tbe  bonse.  Plaintiff,  witb  tbe  consent 
of  Hie  improTement  ^^M^p^ny  and  of  Mrs. 
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Boatwright,  advanced  the  money  to  pay  the 
wages  of  the  laborers,  so  that  the  work  could 
so  on.  This,  at  most,  was  a  loan  of  money, 
and  does  not  come  within  the  provision  of 
the  statute.  This  statute  is  in  derogation  of 
common  law,  and  must  be  strictly  construed, 
and  plaintiff  for  these  items  is  not  within 
the  pale  thereof.  These  items  are  refused. 
Gray  v.  Walker,  16  S.  C.  143;  Geddes  t. 
Bowden,  19  S.  C.  1. 

"The  $452  of  the  improvement  company 
applied  long  ago  to  the  payment  of  plain- 
tiff's cash  advancements  was  legally  so  ap- 
plied, and  that  matter  ended. 

"As  we  have  seen,  the  improvement  com- 
pany and  Mrs.  Boatwrigbt  consented  to  and 
authorized  such  advancements  by  plaintiff. 
It  was  a  debt  due  to  plaintiff  for  which  the 
Improvement  company  was  liable.  The  im- 
provement company  paid  the  money  without 
instruction  as  to  its  application.  The  im- 
provement company  owed  the  plaintiff  com- 
pany two  debts,  so  to  speak:  (1)  for  ma- 
terials furnished,  for  which  plaintiff  had  a 
lien;  and  (2)  for  cash  advanced  and  for  which 
plaintiff  had  no  security.  The  improvement 
company  paid  the  money  veithout  any  direc- 
tion as  to  its  application,  and  in  that  way  it 
was  received  by  the  plaintiff.  Under  these  cir- 
cumstances, it  could  apply  the  payment  to 
•either  debt;  and,  in  so  far  as  It  actually 
applied  such  payments  to  the  satisfaction  of 
the  debts  for  cash  advanced,  it  acted  legally 
within  the  scope  of  its  rights^  and  the  im- 
provement company  cannot  now  disturb 
those  payments.  This  contention  of  the 
?sorth  Augusta  Electric  &  Improvement  Com- 
pany is  disallowed  and  rejected. 

"The  balance  due  upon  the  debt,  as  ap- 
pears from  the  account  of  the  North  Au- 
gusta Electric  &  Improvement  Company,  to 
plaintiff  for  materials  furnished  and  used  In 
the  construction  of  the  said  house,  is  $439.23; 
and  for  this  amount  plaintiff  is  entitled,  to- 
gether with  the  costs  and  disbursements  of 
this  proceeding." 

To  this  decree  the  following  exceptions 
were  exhibited  by  the  North  Augusta  Elec- 
tric &  Improvement  Company: 

"First  His  honor  erred  In  not  finding 
that  the  plaintiff  had  failed  to  sustain  its 
lien,  and  in  not  dismissing  the  complaint 
•on  the  ground  that  there  was  a  fatal  vari- 
ance betwen  the  allegata  and  probata.  In 
this:  that  the  complaint  alleges  that  the 
material  and  cash  for  which  the  lien  is 
claimed  was  sold,  delivered,  and  furnished 
by  the  plaintiff  to  the  agents,  representa- 
tives and  servants  of  the  defendant  North 
Augusta  Electric  &  Improvement  Company, 
by  virtue  of  a  contract  or  agreement  with 
the  agents,  representatives,  and  servants  of 
said  defendant,  whereas  the  undisputed  evi- 
dence shows  that  whatever  contract  or  agree- 
ment was  entered  into  by  the  plaintiff  for 
the  sale  and  furnishing  of  material  and  cash 
was  entered  Into,  not  with  the  agents,  rep- 
fesentatives,  or  servants  of  said  defendant, 


but  with  an  independent  contractor,  to  wit, 
B.  F.  Roberts,  and  that  the  plaintiff  sold, 
delivered,  and  furnished  the  said  materia! 
and  cash  to  him,  and  not  to  the  agents,  rep 
resentatives„  or  servants  of  said  defendant 
as  alleged  in  the  complaint 

"Second.  His  honor  erred  in  finding  that 
the  plaintiff  was  entitled  to  a  lien  under 
section  300S  of  the  Code,  for  the  reason  that 
said  section  Is  not  applicable  to  subcon- 
tractors or  persons  dealing  with  an  original 
contractor,  and  the  undisputed  evidence 
shows  that  the  plaintiff  was  a  subcontractor, 
and  was  dealing  with  an  original  contractor, 
B.  F.  Roberts,  in  furnishing  the  material  and 
cash  for  which  the  lien  is  claimed. 

"Third.  He  further  erred  In  finding  that 
the  plaintiff  was  entitled  to  a  lien  under  sec- 
tion 3008  of  the  Civil  Code  of  1902,  and  that 
there  had  been  a  sufficient  agreement  or  con- 
sent on  the  part  of  the  defendant  North 
Augusta  Electric  &  Improvement  Company 
to  the  furnishing  of  the  alleged  material  and 
cash  to  entitle  plaintiff  to  a  lien  even  under 
said  section  3008. 

"Fourth.  His  honor  erred  In  not  finding 
that  the  plaintiff  was  a  subcontractor  or 
person  dealing  with  an  original  contractor, 
and,  as  such,  if  entitled  to  a  lien  at  all,  was 
entitled  only  upon  compliance  with  the  pro- 
visions of  section  8009  of  the  Code,  and, 
further,  in  not  finding  that  the  plaintiff  was 
not  entitled  to  the  Hen  claimed,  nor  to  any 
lien  whatever,  because  the  evidence  shows  a 
failure  on  its  part  to  give  notice  in  writing, 
as  required  by  said  section,  to  the  defendant 
North  Augusta  Electric  &  Improvement  Com- 
pany, as  the  owner,  or  to  its  lawful  agent  and 
also  to  the  original  contractor,  B.  F.  Rob- 
erts, that  it  Intended  to  claim  such  a  lien. 

"Fifth.  His  honor  erred  in  finding  as  a 
fact  that  the  defendant  North  Augusta  Elec- 
tric &  Improvement  Company  exercised  or 
maintained  a  supervision  over  the  construc- 
tion of  the  house. 

"Sixth.  His  honor  erred  in  finding  gen- 
erally that  Mrs.  M.  M.  R.  Boatwrigbt  was 
the  agent  of  the  defendant  the  North 
Augusta  Electric  &  Improvement  Company, 
and  should  have  found  that  she  was  only  its 
special  agent  for  a  particular  purpose,  to  wit 
the  entering  into  a  contract  with  B.  F.  Rob- 
erts for  the  construction  of  a  house  accord- 
ing to  the  plans  and  specifications  submitted, 
at  and  for  the  sum  of  $1,800.  He  should 
have  further  found  that  the  authority  of 
Mrs.  Boatwrigbt  as  such  agent  was  limited 
by  the  scope  of  her  special  agency,  and  to 
the  particular  purpose  for  which  she  was 
appointed,  and  that  the  plaintiff  had  notice 
of  the  special  character  of  her  agency  and 
the  limited  scope  of  her  authority.  He 
should  have  further  found  that  she  was  not 
acting  within  the  scope  of  her  authority  as 
agent  of  the  defendant  so  as  to  bind  the  de- 
fendant, in  entering  into  the  stipulation  or 
agreement  contained  in  the  contract  of  Au- 
gust 12th,  between  herself  and  B.  F.  Roberts, 
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that  the  said  Roberts  should  purchase  all 
material  from  the  plaintiff. 

"Seventh.  His  honor  erred  in  finding  that 
the  fact  that  the  defendant  North  Augusta 
Electric  &  Improvement  Company,  consented 
to  and  authorized  the  advance  of  cash  by  the 
plaintiff  to  pay  the  wages  of  the  laborers, 
and  should  have  found  instead  that  whatever 
cash  was  advanced  for  labor  by  the  plaintiff 
was  advanced  by  it  to  the  original  contractor, 
B.  F.  Roberts,  pursuant  to  an  understanding 
and  agreement  between  plaintiff  and  said 
Roberts,  entered  into  without  the  authority 
or  consent  of  said  defendant,  and  in  not  f lur- 
ther  finding  that  when  James  R.  League,  said 
defendant's  agent,  was  first  informed  by  A. 
M.  Boatwright  of  the  existence  of  said  agree- 
ment and  arrangement,  he  notified  said  Boat- 
wright, as  agent  of  plaintiff,  that  said  de- 
fendant was  not  a  party  to,  nor  in  any  way 
bound  by,  such  agreement. 

"Eighth.  His  honor  erred  in  finding  that 
the  advances  of  cash  by  plaintiff  to  B.  F. 
Roberts  was  (a)  one  of  two  debts  owed  the 
plaintiff  by  the  defendant;  and  (b)  constituted 
a  debt  due  to  plaintiff  for  which  the  defend- 
ant was  liable;  the  error  in  finding  being 
that  (a)  such  advances  was  not  a  debt  owed 
primarily  by  the  defendant  to  plaintiff,  be- 
cause they  were  not  made  to  plaintiff,  nor 
at  its  request;  (b)  such  advances  did  not  con- 
stitute a  debt  due  to  plaintiff  for  which  the 
defendant  was  liable,  because  (a)  the  defend- 
ant did  not  promise  to  repay  such  advances 
made  by  plaintiff  to  Roberts,  and  (b)  such 
promise,  if  made  at  all,  is  not  shown  to  have 
been  in  writing,  and,  being  a  special  prom- 
ise on  the  part  of  defendant  to  answer  for  the 
debt,  default,  or  miscarriage  of  another,  to 
wit,  B.  F.  Roberts,  is  not  a  promise  upon 
which  defendant  can  be  charged. 

"Ninth.  His  honor  erred  in  finding  that  the 
plaintiff  could  apply  the  money  received  by 
it  from  the  defendant  to  the  payment  of  the 
debt  due  plaintiff  by  B.  F.  Roberts  for  cash 
advanced  him,  because  (a)  said  debt  was  not 
a  debt  due  by  defendant,  or  with  which  de- 
fendant could  be  charged;  and  (b)  the  stipu- 
lation contained  in  the  contract  or  agreement 
between  B.  F.  Roberts  and  Mrs.  M.  M.  R. 
Boatwright  of  August  12,  1902,  providing 
that  the  said  Roberts  should  purchase  all 
material  for  the  construction  of  the  house 
from  plaintiff,  which  plaintiff  had  knowledge 
of  before  furnishing  material,  and  relies  on 
as  the  consent  on  the  part  of  the  defendant 
to  the  furnishing  of  the  material  necessary 
to  establish  its  lien,  expressly  provides  that 
in  no  event  should  the  bills  for  such  materi- 
als be  allowed  to  exceed  $1,400,  and  that  said 
$1,400  was  to  be  deducted  from  the  contract 
price  of  $1,800,  which  defendant  had  agreed 
to  pay  for  the  construction  of  the  house. 
His  honor  should  have  found,  therefore,  that 
the  plaintiff,  claiming  under  this  stipulation, 
was  bound  by  it,  and  that,  in  pursuance  there- 
of, it  should  have  deducted  the  amount  due 
tor    material   first    from    the    payments   as 


made  by  defendant  on  account  of  the  con- 
tract price  up  to  $1,400,  and  applied  the  bal- 
ance, if  any,  to  the  repayment  of  the  cash 
advanced  Roberts. 

**Tenth.  His  honor  erred  in  not  finding  that 
the  following  items  set  forth  in  the  bill  of 
particulars  attached  to  the  complaint  were 
improperly  charged  against  the  defendant 
North  Augusta  Electric  &  Improvement  Com- 
pany as  cash  advanced  for  the  payment  of  la- 
bor, and  in  not  striking  the  same  or  portions 
thereof  for  the  reasons  given,  to  wit:  (1) 
Item  of  $30  charged  as  cash  August  16th, 
because  the  evidence  shows  that  the  same 
was  advanced  to  Roberts,  and  by  him  ex- 
pended in  the  payment  of  a  note  given  by  his 
wife  to  the  Union  Savings  Bank,  which  he 
had  indorsed.  (2)  Item  of  $100  charged  as 
cash  August  30th,  because  the  evidence 
shows  that  $49  thereof  was  deposited  in  bank 
by  Roberts,  and  thereafter  included  in  a 
check  given  by  him  to  Mrs.  S.  E.  Slack  in 
payment  of  an  indebtedness  not  in  any  way 
connected  with  the  labor  on  the  house.  (3) 
Item  of  $116  charged  as  cash  September  16th, 
because  the  evidence  shows  that  $40  thereof 
was  used  and  expended  in  taking  up  a  note 
given  by  B.  F.  Roberts  to  the  Irish-American 
Bank,  and  indorsed  by  A.  M.  Boatwright. 
(4)  Item  of  $43  charged  as  cash  November 
13th,  because  the  evidence  shows  that  the 
same  was  used  and  expended  in  taking  up 
two  notes  given  by  B.  F.  Roberts  to  the  Irish- 
American  Bank,  and  indorsed  by  A.  M.  Boat- 
wright—the  one  for  $13,  and  the  other  for 
$30." 

The  Builders*  Supply  Company  filed  the 
following  additional  grounds  In  support  of  the 
circuit  Judge  in  his  decree:  "As  to  the  $452 
which  has  been  applied  by  the  plaintiff  com- 
pany to  the  partial  extinguishment  of  the 
cash  account,  which  cash  account.  Judge 
Aldrich  found,  as  a  matter  of  fact,  the  de- 
fendant company  was  responsible  for  as  an 
open  account,  and  which  finding  is  excepted 
to  by  the  defendant  company,  it  is  respect- 
fully submitted  as  an  additional  ground  for 
sustaining  Judge  Aldrich's  finding  that  the 
application  as  made  was  legal;  that,  even 
should  the  court  find  (contrary  to  Judge 
Aldrich's  finding,  which,  however,  we  sub- 
mit should  be  sustained)  that  the  defend- 
ant company  was  in  no  wise  responsible 
for  the  cash  account,  still  we  submit  that 
the  application  was  perfectly  legal,  for  the 
reason  that  the  money  so  applied  was  paid 
by  the  defendant  company  to  the  plain- 
tiff company  upon  a  written  order  of  Rob- 
erts. Thereby  Roberts,  In  legal  effect  we 
submit,  himself  paid  over  the  whole  $1,350 
to  the  plaintiff,  and  orally,  as  we  shall  show, 
directed  and  consented  to  the  application 
which  was  made;  $452  being  applied  to  cash 
account  of  $553.58,  and  $898  to  the  material 
account  of  $1,337.23,  which  Judge  Aldrich 
finds  the  defendant  company  Is  bound  to  pay 
in  full  under  the  lien  law." 

The   following    exception   to   said   decree 
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was  filed  by  plaintlfT:  "That  his  honor  erred 
In  not  finding  for  the  plaintiff  in  the  full  sum 
claimed,  viz.,  $540.81,  thereby  Including  the 
$101.58,  which.  It  appears,  remains  unpaid 
on  the  cash  account;  It  being  submitted 
that  It  appears  from  the  evidence  that  plain- 
tiff furnished  $553.58  to  pay  laborers  to  work 
on  the  house  in  question,  which  said  cash 
was  actually  used  for  labor  actually  done 
upon  the  house  in  question  with  the  consent 
<ln  the  statutory  sense)  of  defendant  com- 
pany. Hence  we  submit  that  he  should  have 
held  that  plaintiff,  in  reality  and  in  fact, 
furnished  labor  upon  said  house,  and  should 
have  granted  them  a  Hen  for  the  balance  due 
thereon,  viz.,  $101.58." 

What?  we  shall  say  in  discussing  these  ex- 
ceptions may  be  premised  by  these  observa- 
tions: After  a  careful  examination  of  all  this 
testimony,  oral  and  documentary,  we  are  sat- 
isfled«  as  the  circuit  Judge  was,  that  Exhibits 
B,  0,  and  D  were  signed  at  the  same  time 
and  place,  to  wit.  In  the  office  of  the  de- 
fendant North  Augusta  Electric  &  Improve- 
ment Company,  and,  furthermore,  that  the 
defendant  M.  M.  R.  Boatwrlght  acted  as 
the  agent  of  said  North  Augusta  Electric  & 
Improvement  Company.  We  may  remark 
just  here  that  hereafter  we  shall  refer  to 
the  defendant  North  Augusta  Electric  & 
Improvement  Company  as  the  "North  Au- 
gusta Company,"  and  the  plaintiff  as  the 
''Builders'  Company."  It  appears  also  by 
the  evidence  that  the  contractor,  B.  F.  Rob- 
erts, in  writing,  directed  the  North  Augusta 
Company  to  pay  amounts  coming  to  him  to 
the  Builders*  Company,  which  was  done  to 
the  extent  of  $1,350,  which  payments  left 
$450  of  the  sum  of  $1,800  still  to  be  paid  to 
B.  F.  Roberts  upon  the  completion  of  his 
contract.  Quite  >  a  contention  has  arisen 
amongst  the  parties  hereto  as  to  what  law 
of  this  state  it  was  expected  that  the  lien, 
if  any,  should  fall  under;  the  plaintiff  con- 
tending that  section  3008  of  the  Code  of 
Laws  of  this  state  of  1902  should  govern, 
and  which  appears  to  be  set  out  in  full  in 
the  judge's  decree,  while  the  defendant  the 
North  Augusta  Company  claims  that  sec- 
tion 8009  Is  alone  applicable,  which,  if  so, 
would  plainly  prevent  any  recovery  by  the 
plaintiff,  because  of  failure  to  give  the  notice 
in  writing  therein  required.  The  Judge  held 
that  section  3008  was  the  governing  law,  and 
we  are  inclined  to  think  that  he  was  correct, 
in  view  of  his  findings  of  fact  that  Exhibits 
B,  C,  and  D  were  also  all  signed  by  Mrs.  M. 
M.  R.  Boatwright  as  the  agent  of  the  North 
Augusta  Company.  We  think  the  circuit 
judge  has  given  most  excellent  reasons  why 
she  was  obliged  to  be  the  agent  of  said 
North  Augusta  Company.  The  land  upon 
which  the  dwelling  house  was  erected  was 
and  is  the  property  of  the  defendant  North 
Augusta  Company.  Said  company  agreed, 
after  certain  conditions  were  complied  with 
by  Mrs.  Boatwrlght,  to  convey  to  her  said 
bouse  and  lot,  freed  from  all  claims  and 


liens.  The  further  fact  was  that  the  North 
Augusta  Company  took  and  holds  the  bond 
of  B.  F.  Roberts,  signed  by  the  Baltimore 
Surety  Company,  to  hold  the  said  North 
Augusta  Company  harmless  for  the  acts  and 
doings  of  B.  F.  Roberts  in  and  about  the 
building  Qf  such  dwelling  house.  It  should 
still  be  remembered  that  all  of  the  parties — 
the  Builders'  Company,  the  North  Augusta 
Company,  Mrs.  M.  M.  R.  Boatwrlght,  and 
B.  F.  Roberts — ^knew  and  agreed  that  the 
limitations  upon  the  expenditures  for  which 
the  North  Augusta  Company  was  respon- 
sible in  and  about  the  construction  of  this 
dwelling  house  was  the  sum  of  $1,800.  Now, 
with  this  understanding,  let  us  consider  the 
exceptions: 

(1)  We  cannot  agree  with  this  view  of  the 
appellant,  for  the  reason  that  it  asserts  that 
the  allegata  and  probata  were  at  fatal  var- 
iance. Reference  to  the  complaint,  however, 
will  show  that  this  claim  is  not  well  taken, 
for  the  second  allegation  in  the  complaint 
reads:  "Plaintiff,  by  virtue  of  a  contract 
and  agreement  with  the  agents  of  the  de- 
fendant, furnished  and  sold  to  said  agents, 
who  were  duly  authorized  to  make  such  con- 
tract, and  with  the  consent  of  said  defend- 
ant, certain  articles  of  material,  cash,"  etc. 
Here  the  complaint  alleges  that  the  articles 
were  sold  not  only  upon  a,  contract,  but  the 
complaint  goes  on  to  state  with  the  consent 
of  the  said  defendant  We  are  satisfied  with 
the  circuit  Judge's  conclusion  In  this  matter. 
This  exception  is  therefore  overruled. 

We  will  next  take  up  the  second,  third,  and 
fourth  exceptions.  The  question  really  pre- 
sented by  these  exceptions  is,  was  the  con- 
sent of  the  defendant  North  Augusta  Com- 
pany to  the  furnishing  of  all  materials  by 
the  plaintiff  made  to  appear?  This  is  no 
longer  a  vexed  question  in  this  state,  since 
the  decision  of  Geddes  v.  Bowden,  19  S.  C. 
17.  It  is  there  stated:  "It  is,  however,  con- 
tended that  the  labor  and  material  were 
furnished  by  the  appellant  with  the  consent 
of  the  owners,  and  it  is  necessary,  therefore, 
to  determine  the  meaning  of  the  word  'con- 
sent,' as  used  in  this  statute.  The  word 
'consenf  implies  'choice,'  and  one  can 
scarcely  be  regarded  as  giving  his  consent 
to  that  which  he  has  no  right  to  object  to. 
In  the  experience  of  life,  man  is  oftentimes 
compelled  to  accept  results,  In  the  sense  that 
he  makes  no  objection  or  opposition  thereto, 
for  the  reason  that  he  has  no  right  or  power 
so  to  do;  but  he  cannot  in  any  proper  sense 
of  the  term  be  regarded  as  consenting  to 
them  unless  he  has  the  right  and  the  power 
to  exercise  a  choice  to  consent  or  object 
thereto.  As  is  well  said  by  Mr.  Justice 
Simpson,  in  Gray  v.  Walker,  16  S.  O.  147,  in 
construing  this  statute:  'Consent  here,  we 
think,  implies  something  more  than  a  mere 
acquiescence  in  a  state  of  things  already  in 
existence.  It  implies  an  agreement  to  that 
which  but  for  the  consent  could  not  exist, 
and  which  the  party  consenting  has  the  right 
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to  forbid.*  ••  Iii  this  case  the  defendant 
North  Augnsta  Company  owned  this  land. 
They  had  agreed  to  build  a  1%  story  dwell- 
ing house  thereon,  and  to  convey  the  same, 
free  of  all  claims  and  liens,  to  the  defendant 
Mrs.  Boatwrlght  They  had  agreed  to  limit 
themselves  to  the  sum  of  $1,800  for  the  build- 
ing and  material  in  said  building.  Who  was 
in  a  position  better  than  they  to  consent  to 
all  these  things?  How  was  It  to  be  done, 
except  with  their  money  being  paid  for  them? 
It  is  idle  to  speak  of  any  other  conclusion. 
These  exceptions  are  therefore  overruled. 

The  fifth  exception  involves  a  pure  ques- 
tion of  fact,  namely,  was  the  defendant 
North  Augusta  Company  exercising  a  super- 
visory control  over  the  construction  of  the 
house?  We  agree  with  the  circuit  Judge 
that  the  testimony  plainly  establishes  that 
fact  It  is  true,  their  agent,  Mr.  League, 
was  only  proved  to  be  at  the  house  two  or 
three  times;  but  thehr  otherwise  agent  was 
there  many,  many  times.  This  exception, 
therefore,  is  overruled. 

We  will  now  consider  the  sixth  exception. 
We  cannot  agree  with  the  appellant,  North 
Augusta  Company,  that  Mrs.  Boatwrlght 
was  only  the  special  agent  of  said  company 
for  a  particular  purpose,  to  wit,  the  entering 
into  of  a  contract  with  Mr.  Roberts  for  the 
construction  of  a  house  according  to  the 
plans  and  specifications  submitted  for  and  at 
the  sum  of  $1,800,  for  to  our  minds  the  tes- 
timony, both  oral  and  documentary,  well 
established  her  agency  in  other  respects  as 
found  by  the  circuit  Judge.  We  therefore 
overrule  this  exception. 

We  Will  now  consider  the  seventh,  eighth, 
and  ninth  exceptions.  We  take  this  view 
as  a  practical  matter:  The  defendant  North 
Augusta  Company  had  agreed  to  build  this 
dwelling  house,  and  deliver  it  finished  to 
their  codefendant,  Mrs.  Boatwrlght  To  fur- 
nish labor  and  material  necessary  to  the  erec- 
tion of  such  dwelling  house  was.  In  contem- 
plation of  law,  their  duty.  By  the  terms 
of  their  contract,  they  paid  $1,350.  The  ap- 
plication of  such  $1,350  to  the  payment  of 
the  cost  of  labor  and  the  cost  of  material 
(vas  a  matter  which  did  not  greatly  concern 
them,  so  long  as  kept  within  reasonable  lim- 
its, because  labor  had  to  be  furnished,  and, 
to  be  furnished,  had  to  be  paid  for,  and  cash 
must  be  furnished  for  that  purpose,  and  such 
vcas  the  actual  application  of  this  money. 
We  agree  with  the  circuit  judge,  therefore, 
in  his  conclusions  in  regard  to  these  matters, 
and  hence  we  overrule  these  exceptions. 

We  will  now  consider  the  tenth  exception. 
We  do  not  see  that  there  is  any  force  in 
the  Items  referred  to  In  this  exception,  and, 
after  a  thorough  consideration  of  the  testi- 
mony, we. overrule  the  same. 

But  BOW,  as  to  the  Builders'  Supply  Com- 
pany, we  are  not  satisfied  that  the  lien,  under 
section  3008  of  our  Code  of  Laws  of  1902, 
should  cover  anything  else  than  the  $1,800 
which  had  been  agreed  upon  by  all  parties 


as  the  limit  of  the  money  to  be  paid  by  the 
defendant  North  Augusta  Company  for  the 
construction  of  this  dwelling  house.  It  has 
paid  all  but  $450  that  it  stipulated  to  pay. 
This  should  be  the  difference  between  $1,800 
and  $1,350,  to  wit,  $450,  which  should  be 
the  limit  of  the  recovery  of  the  plaintiff, 
BuUders'  Supply  Company,  of  the  defendant 
North  Augusta  Electric  &  Improvement  Com- 
pany.   This  exception  is  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  modified 
by  inserting  the  sum  of  $450,  instead  of 
$439.23,  as  the  amount  In  which  the  North 
Augusta  Electric  &  Improvement  Company 
Is  indebted  to  the  plaintifT  upon  the  lien  de- 
scribed In  these  proceedings,  and  in  all  other 
respects  the  Judgment  of  the  circuit  court 
Is  affirmed. 

GARY,  A.  J.,  did  not  sit  in  this  case,  be- 
cause of  illness. 


(71  S.  C.  404) 
ROBERTS  V.  JONES. 
(Supreme  Court  of  South  Carolina.    April  15^ 
1905.) 

1.  CouNTBBCLAiK— Action  fob  Tort. 

In  an  action  for  damages  for  tort,  a  coun- 
terclaim arising  out  of  tort  Is  no  defense. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Set-Oif  and  Counterclaim,  S  17.] 

2.  Res  Judicata. 

Where  a  circuit  court  on  appeal  from  a 
magistrate  does  not  hear  the  case  on  the  merits, 
his  findings  are  not  binding  on  a  succeeding 
judge  on  appeal  from  a  new  trial  ordered  by 
such  judge. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  80» 
Cent  Dig.  Judgment,  f  1009.] 
8.  IJeASl^-AoBIC^LTUBAIi  Pnat^osBS. 

Where  a  dwelling  house  .and  about  20  acres 
of  land  were  rented  for  a  term  of  14  months, 
and  the  tenant  agrees  to  pay  his  rent  in  lint 
cotton  and  cotton  seed,  the  renting  was  for 
agricultural  purposes. 

4.  Appbai^-^-Rbview. 

The  findings  of  a  drcnit  court  on  appeal 
from  a  magistrate  axe  not  reviewable  In  the 
Supreme  Coart 

5.  Agricultubal  Lease— Right  to  Manube. 

Where  lands  were  rented  for  agricultural 
purposes,  the  manure,  at  the  conclusion  of  the 
lease,  should  not  be  disturbed  by  the  tenant. 

[Ed.  Note. — For  cases  in  point,  see  voL  82, 
Cent.  Dig.  Landlord  and  Tenant,  8  491.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;    Townsend,  Judge. 

Action  by  James  T.  Roberts  against  J.  T. 
C.  Jones.  From  a  judgment  for  plaintifl  on 
appeal  from  the  magistrate,  defendant  ap- 
peals.   Affirmed. 

The  rent  contract  In  question  is  as  follows: 
'^his  indenture,  made  and  entered  into  be- 
tween •  •  •  witness:  That  the  party  of 
the  first  part  has  agreed  to  rent,  and  does 
hereby  rent,  to  the  party  of  the  second  part 
•  ♦  ♦  consisting  of  dwelling  house  and 
about  twenty  acres  of  land,  It  being  all  the 
land  in  cultivation  of  what  is  known  as  the 
Jno.  Catlett  place,  and  also  about  two  acres 
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on  the  old  Anderson  place,  said  Jaa.  T.  Rob- 
erts reserving  the  house  on  the  Anderson 
place,  for  the  term  of  fourteen  months,  be- 
ginning on  the  25th  day  of  October,  1900,  and 
ending  on  the  25th  day  of  December,  1901. 
And  the  party  of  the  second  part  hereby 
agrees  to  rent,  and  does  rent,  the  said  prem- 
ises for  the  period  hereinbefore  set  forth,  and 
agrees  to  pay  as  rent  therefor  the  sum  of 
$120,  1,000  pounds  of  middling  lint  cotton 
and  00  bushels  of  cotton  seed,  on  the  15th 
day  of  October,  1901.  And  he  further  agrees 
to  take  good  care  of  premises,  and  deliver 
them  to  the  lessor  at  the  expiration  of  this 
lease  in  as  good  repair  as  when  he  received 
them,  ordinary  wear  and  tear  excepted." 

Breazeale  &  Rucker,  for  appellant  A.  H. 
Dagnall,  for  respondent 

POPE,  G.  J.  This  action  has  had  four 
trials  in  the  magistrate  court — ^two  before 
Magistrate  B.  F.  Wilson,  and  two  before 
Magistrate  J.  A.  O'Neal.  The  verdict  of  the 
jury  in  the  last  case  tried  before  Magistrate 
O'Neal  was  in  favor  of  the  defendant  for  $1 
<m  his  counterclaim,  from  which  judgment 
the  plaintiff  appealed,  and  the  matter  came 
on  to  be  heard  before  Judge  Townsend  In 
the  court  of  common  pleas  for  Anderson 
county,  who  reversed  the  decision  of  the 
magistrate  court  and  gave  the  plaintiff  a 
Judgment  for  $12;  and  from  this  judgment 
the  defendant  appealed  on  the  following 
grounds:  "(1)  Becaose  bis  honor  erred  in 
deciding  that  the  *  counterclaim  of  the  de- 
fendant could  not  be  set  up  in  the  case,  un- 
der section  171  of  the  Code  of  Civil  Proce- 
dure of  1902,  when  he  should  have  decided 
that  said  claim  was  one  ^arising  out  of  the 
contract  or  transaction'  upon  which  the  plain- 
tiff brought  bis  action,  and  was  properly 
pleaded  under  said  section  of  the  Code.  (2) 
Because  his  honor  erred  in  deciding  that 
said  counterclaim  could  not  be  set  up,  when 
he  should  have  decided  that  said  claim  was 
'connected  with  the  subject  of  the  action,' 
to  wit  the  rights  of  the  parties  to  the  ma- 
nure on  the  leased  premises  during  the  term 
of  the  tenancy  under  the  contract  and  that 
the  magistrate  was  correct  In  so  holding. 
(3)  Because  his  honor  erred  in  deciding  that 
said  counterclaim  could  not  be  set  up,  when 
he  should  have  decided  that  plaintiff's  action 
was  one  arising  on  a  contract,  was  sued  on 
as  such,  and  that  the  counterclaim,  being  one 
arising  out  of  a  contract  was  properly  plead- 
ed. (4)  Because  his  honor  erred  in  deciding 
that,  even  if  the  counterclaim  could  be  sus- 
tained, that  the  manure  was  the  property  of 
the  plaintiff,  and  he  was  entitled  to  its  use, 
when  he  should  have  decided  that  under  the 
contract  the  leased  premises  was  the  defend- 
ant's during  the  term  of  his  tenancy,  and  the 
defendant  was  entitled  to  the  use  of  the  ma- 
nure on  said  premises  for  use  on  said  prem- 
ises, ahd  the  plaintiff  had  no  right  to  re- 
move it,  especially  as  said  manure  was  net 
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reserved  by  the  contract,  and  a  part  of  it  was 
made  by  defendant's  own  stock.  (5)  Because 
his  honor  erred  In  deciding  that  the  premises 
leased  were  used  for  agricultural  purposes, 
when  said  question  adjudicated  by  Judge 
Purdy  that  a  portion  of  the  premises  leased 
were  for  agricultural  purposes,  and  should 
have  decided  tliat  there  is  nothing  on  the 
face  of  said  contract  to  show  that  the  prem- 
ises were  leased  f<Nr  agricultural  purposes, 
and  that  the  evidence  showed  the  primary 
object  of  the  renting  was  that  the  defendant 
might  secure  a  residence  for  himself  and 
family  near  his  place  of  business,  as  county 
dispenser.  (6)  Because  his  honor  erred  in 
finding  as  a  matter  of  fact  'that  all  the  ma- 
nure removed  by  the  plaintiff  was  the  prop- 
erty of  the  plaintiff,'  when  he  should  have 
found  that  under  the  lease  contract  the 
manure  on  the  premises,  or  to.be  made  there- 
on, was  not  reserved,  and  the  defendant  was 
entitled  to  its  use  upon  the  rented  premises, 
and  the  plaintiff  had  no  right  to  take  any 
manure  therefrom,  whether  made  by  his  own 
horse,  which  was  permitted  to  be  kept  there 
for  accommodation,  or  by  the  defendant's 
stock;  and  that  the  defendant  had  a  right  of 
action  for  the  value  of  the  manure  so  remov- 
ed. (7)  Because  his  honor  erred  in  finding 
that  the  manure  removed  by  the  defendant 
was  plaintiff's,  when  he  should  have  decided 
that,  even  if  the  contract  was  an  agricul- 
tural one,  that  plaintiff  could  only  claim  the 
manure  made  in  the  usual  mode  of  agricul- 
ture from  products  of  the  farm,  and  that  the 
defendant  was  entitled  to  the  manure  made 
by  stock  in  excess  of  that  maintained  by  the 
products  produced  elsewhere,  and  that  ho 
did  not  remove  more  than  said  excess.  When 
the  undisputed  evidence  shows  that  he 
bought  feed  for  his  stock  amounting  to  four 
times  as  much  as  was  produced  on  farm,  and 
that  he  only  worked  fifteen  acres  of  land,  a 
little  more  than  a  half  of  a  one-horse  crop, 
and  kept  one  horse,  one  mule,  and  a  cow. 
and  only  removed  the  manure  made  in  three 
months  of  the  fifteen  months  of  the  tenancy. 
(8)  Because  his  honor  erred  in  practically 
finding  that  the  landlord  in  case  of  a  ten- 
ancy has  the  right  to  enter  the  premises  of 
his  tenant  and  remove  therefrom  any  manure 
on  the  leased  premises,  and  thus  deprive  the 
tenant  of  using  it  on  the  rented  premises, 
and  that  all  manure  made  by  the  tenant,  even 
from  stock  not  used  on  the  premises  for  agri- 
cultural purposes,  belongs  to  the  landlord, 
and  that  the  tenant  has  no  right  or  title 
thereto  whatever.  (9)  Because  his  honor  er- 
ed  in  finding  that  the  maniu-e  removed  by 
the  defendant  was  of  the  value  of  $12,  when 
the  plaintiff  admitted  he  had  been  buying  it 
for  fifty  cents  per  load,  which  would  make  it 
of  the  value  of  only  $2.  (10)  Because  his 
honor  erred  in  deciding  as  a  fact  that  tlio 
manure  taken  by  defendant  was  plalntiff*s, 
when  he  should  have  decided  that  a  Jury 
had  found  by  this  verdict,  under  a  proper 
declaration  of  the  law,  that  the  defendant 
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was  entitled  to  the  manure,  and  that  the  evi- 
dence supported  the  verdict." 

It  will  be  better  to  reproduce  the  ludg- 
ment  on  circuit,  which  was  as  follows:  "This 
case  came  on  for  trial  before  me  on  July  4, 
1904,  on  appeal  from  magistrate  court  from 
a  verdict  and  judgment  rendered  in  favor  of 
the  defendant  for  $1  against  the  plaintiff. 
The  plaintiff  appeals  to  this  court  on  numer- 
ous exceptions  from  said  verdict  and  Judg- 
ment This  was  an  action  brought  by  the 
plaintiff,  J.  T.  Roberts,  against  the  defend- 
ant, J.  T.  0.  Jones,  for  $12,  the  alleged  value 
of  certain  manure,  which  the  plaintiff  alleged 
was  his  property,  and  that  the  defendant 
converted  the  same  to  his  own  use,  to  the 
damage  of  plaintiff  $12.  The  defendant,  at 
the  trial  before  the  magistrate,  set  up  as  his 
defenses  a  general  denial,  and  also  a  counter- 
claim against  the  plaintiff  for  other  certain 
manure,  which  the  defendant  alleged  was  his 
property,  and  that  plaintiff  converted  it  to 
his  own  use,  to  the  damage  of  defendant  $12. 
The  plaintiff  demurred  to  the  counterclaim, 
and  the  magistrate  overruled  the  demurrer. 
The  magistrate  was  in  error  in  sustaining  the 
counterclaim,  but  should  have  sustained  the 
demurrer  to  the  counterclaim,  as  under  sec- 
tion 171  of  the  Code  of  Civil  Procedure,  vol. 
2,  1902,  a  counterclaim  cannot  be  set  up  in 
this  case.  But  even  if  a  counterclaim  could 
be  pleaded  in  this  action,  the  evidence  at 
the  trial  plainly  shows  that  the  manure  re- 
moved by  plaintiff  was  in  his  own  property, 
and  he  was  entitled  to  Its  use,  and  the  Jury 
erred  in  not  so  finding.  The  evidence  was 
not  sufficient  for  the  Jury  to  find  tor  the  de- 
fendant on  the  counterclaim.  I  find  as  a 
matter  of  fact  that  all  of  the  manure  remov- 
ed by  plaintiff  from  the  leased  premises  was 
the  property  of  tbe  plaintiff.  The  premises 
leased  was  used  for  agricultural  purposes, 
and  in  such  cases  the  manure  made  upon 
the  land  should  be  left  upon  the  land  by  the 
tenant  I  find  as  a  matter  of  fact  that  the 
manure  which  plaintiff  alleges  was  his  prop- 
erty in  his  complaint  was  made  upon  the 
leased  premises.  I  find  as  a  matter  of  fact 
that  the  defendant  took  and  disposed  of  the 
manure,  as  it  Is  alleged  in  complaint,  and 
that  the  manure  was  of  the  value  of  $12. 
The  exceptions  of  the  plaintiff  should  be  sus- 
tained. It  is  the  order  of  the  court,  that  the 
verdict  and  Judgment  of  the  magistrate's 
court  be,  and  the  same  is  hereby,  reversed, 
and  it  is  the  further  order  of  the  court  that 
the  plaintiff  have  Judgment  against  the  de- 
fendant for  the  sum  of  $12." 

We  will  consider  the  above-quoted  excep- 
tions in  their  order. 

1.  The  defendant  contends  that  the  Judge 
erred  in  holding  that  the  defendant's  counter- 
claim could  not  be  set  up  in  the  case,  under 
section  171  of  the  Code  of  Civil  Procedure, 
when  he  should  have  decided  that  the  claim 
was  one  arising  out  of  contract  of  transac- 
tion, upon  which  the  plaintiff  brought  his 
action.    The  clreult  Judge  htid  that  the  plain- 


tiffs demurrer  to  the  counterclaim  should 
have  been  sustained;  we  suppose  upon  the 
ground  that  the  counterclaim  of  the  defend- 
ant was  for  a  tort.  Just  as  the  claim  of  the 
plaintiff  was  for  a  tort  This  court  held  In 
the  case  of  Simkins  v.  Railway  Company,  20 
S.  C.  258,  269,  that  another  counterclaim  In 
tort  cannot  be  Interposed  as  a  defense.  The 
court  said  In  the  last,  case  cited:  "The  al- 
leged tort  of  the  defendant,  which  consti- 
tutes the  foundation  of  plaintiff's  action.  Is 
the  negligent  running  of  defendant's  cars  by 
which  his  horses  were  killed.  The  alleged 
tort  of  plaintiff,  which  is  the  foundation  of 
defendant's  counterclaim,  was  the  alleged  il- 
legal presence  of  his  horses  on  the  railroad 
track,  by  which  the  train  was  thrown  from 
the  track  and  the  engine  injured.  The  In- 
Jury  to  the  engine  in  pcdnt  of  time,  It  Is  true, 
followed  in  quick  succession  that  of  the  In- 
Jury  to  the  horses;  but  it  cannot  be  said 
that  the  illegal  presence  of  the  horses  on 
the  track,  which  is  the  foundation  of  defend- 
ant's counterclaim,  arose  out  of  the  negli- 
gence of  the  defendant  In  running  the  cars, 
which  is  the  foundation  of  plaintiff's  action. 
Nor  was  It  connected  with  the  subject  of 
plaintiff's  action."  Section  171  provides: 
''The  counterclaim  mentioned  In  the  last  sec- 
tion must  be  one  existing  in  favor  of  a 
defendant,  and  against  a  plaintiff,  between 
whom  a  several  Judgment  might  be  had  in 
the  action,  and  arising  out  of  one  of  the  fol- 
lowing causes  of  action:  (1)  A  cause  of  ac- 
tion arising  out  of  the  contract  or  transac- 
tion set  forth  In  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action.  (2)  In  an  ac- 
tion arising  on  contract,  any  other  cause  of 
action  arising  also  on  contract,  and  existing 
at  the  commencement  of  the  action."  Sub- 
division 2  plays  no  part  in  this  discussion, 
because  it  refers  to  a  contract  as  its  basis. 
Our  attention  is  confined  to  subdivision  1. 
In  the  case  of  Simkins  v.  Railway,  supra,  the 
court  says:  "In  most  of  the  states  having 
the  Code  similar  provisions  to  oiu^  in  refer- 
ence to  the  coimterclaims  have  been  adopted, 
and  in  some  of  the  states  the  terms  transac- 
tion,' 'arising  out  of,'  'subject  of  action,'  and 
'connected  therewith'  have  been  much  dis- 
cussed. The  decisions  are  not  uniform,  and 
from  them  It  is  difficult  to  arrive  at  a  defi- 
nite and  satisfactory  conclusion.  In  some 
of  the  states,  especially  New  York,  the  ten- 
dency has  been  to  limit  and  narrow  the 
meaning  of  these  terms.  In  others  the  con- 
struction has  been  more  liberal.  In  the  first 
the  principles  of  former  doctrine  of  set-<^ 
and  recoupment  which  applied  to  actions  ex 
contractu  entirely,  have  controlled,  more  or 
less;  in  the  latter  it  has  been  held  that  the 
terms  'transaction'  and  'subject  of  action* 
mean  something  more  than  contract  and 
tbat  consequently,  counterclaims  may  em- 
brace other  causes  of  action  besides  those 
arising  In  contract  This  whole  subject  is 
fully  dlscosaed  with  great  ability  and  per^ 
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BE^ccdty  In  Mr.  Pomeroy's  second  edition  of 
Ills  Remedies  and  Remedial  Rights,  at  sec- 
tion 734  et  seq.,  772.  .  And  at  section  790  will 
be  found  a  discussion  of  the  'cases  In  which 
the  demands  of  both  parties  are  for  dam- 
ages arising  from  tort,'  In  which  he  says: 
'Counterclaims  of  damages  from  torts,  when 
attempted  to  be  enforced  against  causes  of 
action  for  damages  also  arising  from  other 
torts,  have,  with  few  exceptions,  been  re- 
jected. The  courts  have  been  inclined  to 
adopt,  or  at  least  assnme  as  a  general  prin- 
ciple, that  such  a  cross-demand  can  neyer 
arise  from  the  transaction  set  forth  by  the 
plaintiff  as  the  foundation  of  his  claim.'" 
While  the  circuit  judge  has  held,  in  effect, 
the  foregoing,  and  that  the  testimony  was 
not  sufficient,  even  If  the  defendant's  coun- 
terclaim was  admissible,  to  allow  the  jury  to 
find  for  the  defendant  on  his  counterclaim, 
and  he  found  as  a  matter  of  fact  that  all 
the  manure  moved  by  plaintifif  from  the  leas- 
ed premises  was  the  property  of  the  plaintiff; 
but  we  agree  with  the  circuit  judge  that  the 
plaintiff's  demurrer  should  have  been  sus- 
tained, and  this  ground  of  appeal  therefore  is 
overruled. 

2.  This  is  set  aside,  being  included  In  the 
first  ground  of  appeal.  It  Is  therefore  over- 
ruled. 

3  and  4.  For  the  same  reasons  are  these 
exceptions  set  aside,  and  we  therefore  over- 
rule them. 

5.  Appellant  claims  that  the  circuit  judge 
erred  In  deciding  that  the  premises  leased 
were  used  for  agricultural  purposes.  What- 
ever Judge  Purdy  may  have  held  In  the  first 
trial  before  the  circuit  court,  his  ruling  was 
not  binding  upon  Judge  Townsend,  because 
confessedly  he  did  not  hear  the  case  upon  Its 
merits,  and  any  purpose  that  the  defendant 
might  have  had  in  renting  the  dwelling  house 
as  a  place  of  residence  could  have  no  effect, 
for  it  was  apparent  from  the  contract  that  it 
was  rented  for  agricultm-al  purposes.  We 
therefore  overrule  this  exception. 

G.  We  do  not  see  that  the  question  here 
raised  could  have  any  effect  in  reversing 
Judge  Townsend's  decision,  because  his  find- 
ing of  fact  is  not  reviewable  by  us.  This  is 
a  law  case,  and  as  such  the  findings  of  fact 
by  the  circuit  judge  are  beyond  our  powers 
of  control.  So,  therefore,  when  the  circuit 
judge  held  that  all  of  the  manure  removed 
by  the  plaintiff  was  the  property  of  the  plain- 
tiff, such  finding  is  conclusive  upon  us.  As 
we  understand  this  case,  the  manure  was  re- 
moved by  the  defendant  from  the  plaintiff's 
premises  at  the  very  conclusion  of  his  con- 
nection with  the  rented  premises,  and  could 
not  therefore,  be  entitled  to  be  used  by  the 
defendant  upon  the  rented  premises.  This 
exception  is  therefore  overruled. 

7.  In  the  19th  vol.  of  A.  &  B.  Ency.  of 
Law,  p.  927,  It  is  said:  "Manure  made  in 
the  usual  course  of  husbandry  upon  a  farm 
Is  so  attached  to  and  connected  with  the 
realty  that,  in  the  absence  of  any  express 


stipulation  to  the  contrary,  It  becomes  appur- 
tenant to  and  Is  treated  as  realty."  In  the 
ground  of  appeal  the  appellant  (defendant) 
seems  to  admit  that  the  lands  were  used  for 
agricultural  purposes.  That  being  so,  the 
manure  on  the  premises  at  the  conclusion  of 
the  lease  by  the  defendant  was  a  part  of  the 
realty,  and  should  not  have  been  disturbed 
by  the  appellant  This  exception,  therefore, 
is  overruled. 

g.  We  do  not  see  how  the  question  here 
suggested  by  the  appellant  Is  pertinent  to 
this  inquiry.  The  counterclaim  that  the  de- 
fendant sought  to  set  up  has  been  decided 
to  have  been  improperly  so  done.  Therefore 
this  question  does  not  arise,  and  this  excep- 
tion is  overruled. 

9.  The  value  fixed  by  the  circuit  judge  to 
the  manure,  for  which  he  held  the  defendant 
responsible  to  the  plaintiff,  was  ascertained 
from  the  testimony  of  the  circuit  judge  to 
have  been  for  $12.  We  have  no  power  to  in- 
terfere with  such  valuation.  This  exception 
is  therefore  overruled. 

10.  We  do  not  see  how  we  can  look  at  what 
was  the  verdict  of  the  jury  as  to  the  owner- 
ship of  the  manure  taken  by  the  defendant 
That  Is  a  question  of  fact,  and  we  have  no 
right  to  look  back  at  the  verdict  of  the  jury. 
This  exception  is  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be,  and  it  is 
hereby,  affirmed,  and  the  action  is  remitted 
to  the  circuit  coiurt  for  the  enforcement  of 
such  judgment 

(71  S.  C.  528) 

ZIMMERMAN  v.  AMERICAN  TELE- 

PHONE  &  TELEGRAPH  CO.* 

(Supreme  Court  of  South  Carolina.     Feb.  15, 

1904.) 

1.  Telephone   Compant—Gbant   or   Right 
OP  Wat. 

A  grant  of  a  telephone  company  to  erect  a 
line  "over  and  along  the  property  which  I  own 
or  in  which  I  have  an  interest,"  with  a  right 
to  place  poles  along  the  highways  adjoining  the 
property,  does  not  give  a  grant  to  erect  a  line 
diagonally   across   grantor^s   lot. 

2.  Same— Construction  of  Gbant. 

Where  a  grant  of  a  right  to  erect  telephone 
poles  did  not  authorize  the  construction  of  a 
line  diagonally  across  the  grantor's  lot,  it  was 
more  favorable  to  the  telephone  company  than 
it  was  entitled  to,  for  the  court  to  charge  that 
the  contract  was  silent  as  to  the  location  of 
the  line,  and  to  submit  to  the  jury  whether  the 
location  by  the  telephone  company  was  within 
the  contract. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Townsend,  Judge. 

Action  by  E.  J.  Zimmerman  against  the 
American  Telephone  &  Telegraph  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Ralph  K.  Carson,  for  appellant.  D.  E. 
Hydrick  and  Johnson  &  Nash,  for  respond- 
ent. 

ntaheartng  denied  April  25,  Ufli. 
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workmanlike  maimer,  the  following  specified 
work: 

**To  bnlld  on  West  avenue.  North  Augusta, 
S.  C,  a  ftame  residence,  according  to  plans 
and  spedflcations,  said  plans  and  specifica- 
tions furnished  by  the  party  of  the  second 
part,  and  signed  by  the  party  of  the  second 
part  for  the  purpose  of  identification,  it  be- 
ing understood  and  agreed  that  the  said  plans 
and  specifications,  are  not  to  be  changed  or 
altered  in  any  way  without  first  obtaining 
written  consent  ftom  the  party  of  the  second 
part 

"In  addition  to  the  above,  the  party  of  the 
first  part  agrees  to  become  responsible  for  all 
material  delivered  at  the  building.  The  work 
to  commence  on  August  12,  1902,  and  to  be 
completed  on  or  before  October  12,  1902,  and 
it  is  further  agreed  that  the  party  of  the  first 
part  Is  to  deliver  the  building  complete,  aa 
per  plans  and  specifications,  at  the  time  above 
stated  free  from  all  mechanics'  or  other 
liens  of  any  kind  whatsoever. 

"And  the  party  of  the  second  part  cove- 
nants and  agrees  with  the  party  of  the  first 
part  in  consideration  of  the  faithful  perform- 
ance of  the  above  specified  work,  to  pay  to 
the  party  of  the  first  part,  the  sum  of  $1,800, 
to  be  divided  in  four  equal  payments. 

"It  is  mutually  agreed  between  both  par- 
ties, that  the  party  of  the  first  part  is  to  pur- 
chase all  material  from  the  Builders'  Supply 
Co.,  and  in  no  event  will  the  bills  be  allowed 
to  exceed  $1,400,  and  said  $1,400  to  be  de- 
ducted from  the  contract  price  of  $1,800,  as 
above  mentioned. 

••B.  F.  Boberts, 

•'M.  M.  B.  Boatwright" 

Exhibit  B. 

This  Is  an  indemnity  bond,  signed  by  B.  F. 
Boberts  as  principal,  and  by  the  American 
Bonding  Trust  Company,  of  Baltimore,  as 
surety,  said  bond  indemnifying  the  North 
Augusta  Electric  &  Improvement  Ompany  in 
the  sum  of  $1,000  against  any  default  on  the 
part  of  the  said  B.  F.  Roberts  in  the  full 
and  faithful  performance  of  the  contract 
which  said  bond  recites  he  has  entered  into 
"for  the  erection  and  completion  of  a  one 
and  one-half  story  frame  dwelling  house  to 
be  built  on  lots  4  and  5,  block  No.  10,  in  North 
Augusta,  in  accordance  with  plans  and  speci- 
fications," which  said  house  and  lot  is  the 
house  and  lot  upon  which  the  lien  is  claimed 
in  this  action.  This  indenmity  bond  is  dat- 
ed July  31st,  1902. 

Exhibit  F. 

This  paper  is  a  bond  for  title  entered  into 
between  Mrs.  M.  M.  B.  Boatwright  and  the 
North  Augusta  Electric  &  Improvement  Com- 
pany on  the  28th  day  of  January,  1903.  Said 
company  obligates  itself  to  sell  to  Mrs.  Boat- 
wright the  Identical  house  and  lot  upon  which 
the  lien  in  this  action  is  claimed,  "warranting 
same  to  be  free  from  liens  of  every  and  any 
kind,"  in  consideration  of  the  payment  of 


$3,231,  and  upon  which  amount  it  is  acknowl- 
edged in  said  bond  that  the  sum  of  $400  has 
already  been  paid. 

The  cause  came  on  to  be  heard  before  his 
honor  Judge  James  Aldrich,  who  pronounced 
the  following  decree: 

"The  defendant,  the  North  Augusta  Elec- 
tric &  Improvement  Company,  is  a  corpora- 
tion created  by  and  under  the  laws  of  the 
state  of  South  Carolina.  It  owns  a  body  of 
land  on  the  Carolina  side  of  the  Savannah 
river,  in  Aiken  county,  a  part  of  which  Is 
laid  out  in  streets  and  lots,  and  is  known  as 
the  town  of  North  Augusta.  The  company 
sells  these  lots,  and  also  contracts  or  erects 
residences  upon  them  for  the  purchasers. 
The  defendant  Mrs.  M.  M.  B.  Boatwright  is 
the  wife  of  A.  M.  Boatwright,  and  in  1902 
they  resided  in  Augusta,  Ga.  Mrs.  Boat- 
wright desired  to  purchase  a  lot  or  lots  in 
North  Augusta  from  the  North  Augusta  Elec- 
tric &  Improvement  Company.  A.  M.  Boat- 
wright, her  husband,  acted  as  her  agent  in 
the  premises.  Besides  purchasing  a  lot,  Mrs. 
Boatwright  desired  the  company  to  erect  a 
house  upon  the  lots,  and  for  the  company  to 
sell  her  the  house  and  lot  Mrs.  Boatwright 
obtained  plans  and  specifications  according 
to  which  the  said  house  was  to  be  built,  and 
the  bids  of  these  different  contractors  for 
building  the  house.  These  she  submitted  to 
the  company.  B.  F.  Roberts,  a  contractor, 
submitted  a  bid  to  build  the  said  house  for 
$1,800,  which  attracted  the  attention  of  Mrs. 
Boatwright  On  August  14,  1902,  Mrs.  Boat- 
wright entered  into  a  written  agreement  to 
purchase  from  the  said  company  a  lot  of  land 
known  as  lots  Nos.  4  and  6,  block  10,  on  a 
plan  of  lots  made  by  Charles  Broeck,  C.  E., 
in  1891,  upon  which  the  said  company  ob- 
ligated itself  to  erect  a  certain  house  accord- 
ing to  certain  plans  and  specifications,  to  cost 
$1,800.  She  agreed  to  pay  said  company  for 
said  house,  to  be  built,  and  the  lot  upon 
which  it  was  to  be  erected,  $2,300.  This 
amount  was  to  be  paid,  according  to  said 
memorandum,  $400,  cash,  and  the  balance 
according  to  the  tenor  of  certain  promissory 
notes,  to  bear  date  of  the  14th  day  of  Septem- 
ber, 1902,  which  she  was  to  execute— eighty- 
four  notes  in  all,  one  for  each  month,  for 
eighty-four  consecutive  months.  These  mat- 
ters are  all  set  out  in  Exhibit  B,  included  in 
the  testimony.  Mrs.  Boatwright  paid  the. 
cash  as  required,  to  the  satisfaction  of  the 
company. 

•*The  North  Augusta  Electric  &  Improve- 
ment Company  authorized  and  allowed  Mrs. 
Boatwright  to  ttiter  into  a  written  contract 
with  the  said  B.  F.  Roberts  to  build  for  her 
a  house,  according  to  the  plans  and  specifica- 
tions above  referred  to,  for  the  sum  of  $1,- 
800.  This  contract  is  marked  'Exhibit  C 
is  under  seal,  and  dated  August  13,  1902. 
The  same  contract  not  under  seal,  expressed 
in  other  language,  and  dated  August  12,  1902, 
is  submitted  in  evidence  as  Exhibit  p. 

«rrhe    contract    Exhibit   D   contains   thlA 
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stipulation:  It  Is  matnaUy  agreed  between 
the  parties  that  the  party  of  the  first  part, 

B.  F.  Roberts,  Is  to  purchase  all  material 
from  the  Builders'  Supply  Company,  and  in 
no  event  will  the  bill  be  allowed  to  exceed 
$1,400,  and  said  $1,400  to  be  deducted  from 
the  contract  price  of  $1,800,  as  above  men- 
tioned.' The  agreement  of  August  13,  1902, 
contains  the  provision  that  Roberts  is  to  per- 
form the  contract  ^mder  the  direction  and 
to  the  satisfaction  of  M.  M.  R.  Boatwright 
and  North  Augusta  Electric  and  Improve- 
ment Co.' 

"All  the  papers,  contracts,  heretofore  men- 
tioned were,  as  matter  of  fact,  entered  into 
August  14,  1902,  the  date  of  the  agreement 
wherein  Mrs.  Boatwright  and  the  company 
contracted  for  the  house  and  lot.  Under 
these  contracts  B.  F.  Roberts  began  the  erec- 
tion of  the  said  house,  find  purchased  from 
the  plaintiff,  the  Builders'  Supply  Company^ 
material  used  In  the  erection  of  said  house, 
and  obtained  money  alleged  to  be  used  for 
paying  the  laborers  employed  in  building  it. 
Upon  both  of  these  there  is  a  balance  alleged 
to  be  due. 

**On  July  81,  1902,  the  North  Augusta  Elec- 
tric &  Improvement  Company  required  B.  F. 
Roberts  to  enter  into  a  bond  to  said  company, 
with  the  American  Bonding  &  Trust  Com- 
pany of  Baltimore  City  as  surety,  in  the 
sum  of  $1,000,  conditioned,  inter  alia,  for  the 
erection  and  completion  of  a  one  and  one-half 
story  frame  building  house,  to  be  built  on 
lots  4  and  5  in  block  10,  North  Adgusta,  S. 

C,  in  accordance  with  plans  and  specifica- 
tions. B.  F.  Roberts,  it  is  alleged,  not  only 
obtained  materials  and  money,  as  stated, 
from  the  Builders'  Supply  Company,  but  also 
failed  to  pay  for  same  and  to  complete  the 
house.  It  is  also  alleged  that  Mrs.  Boat- 
wright, at  her  own  expense,  placed  conven- 
iences, ornaments,  etc.,  in  the  building.  She 
iB  now  in  possession  of  the  house.  Roberts, 
some  time  after  he  ceased  work  upon  the 
house,  was  adjudged  a  bankrupt 

*'On  January  28,  1903,  in  pursuance  of  the 
agreement  of  August  14,  1902,  the  North  Au- 
gusta Electric  &  Improvement  Company  exe- 
cuted and  delivered  to  Mrs.  Boatwright  the 
bond  for  title  set  up  in  the  evidence  as  Ex- 
hibit F,  in  which  said  company  obligated  it- 
self to  make  good  and  sufiScient  title  to  the 
said  lots  and  house,  warranting  the  same  to 
be  *free  from  lien  of  every  and  all  kinds.' 
The  North  Augusta  Electric  &  Improvement 
Company  paid  a  large  portion  of  the  $1,800 
which  it  agreed  to  pay  for  the  erection  of  the 
said  house,  but  had  not  paid  the  full  amount 
Said  company  not  only  authorized  and  per- 
mitted Mrs.  Boatwright  to  enter  into  the 
building  contract  with  Roberts,  but  also 
maintained  a  supervision  of  the  building,  and 
paid  the  money  which  went  to  Roberts  and 
to  the  plaintiff,  or  certainly  a  large  part  of  it 
These  figures  will  be  considered  further  on. 
It  appears  that  the  construction  of  the  house 
cost  more  than  $1,800,  which,  under  the  con- 


tract of  the  North  Augusta  Electric  &  Im- 
provement Co.,  it  was  to  cost 

"On  February  10,  1903,  the  plaintiff  filed 
its  lien  in  this  proceeding,  and  the  complaint 
and  petition  herein  were  served  on  May  18^ 
1903.  The  lien  is  claimed  against  both  de- 
fendants. The  materials  and  cash,  accord- 
ing to  the  lien  as  filed,  was  furnished  by 
plaintiff  from  August  14, 1902,  the  date  of  the 
first  charge,  up  to  November  12,  1902,  the 
date  of  the  last  charge.  The  total  amounts  to 
$2,067.85,  various  payments  and  credits  al- 
lowed, made  August  30  to  November  12, 
1903,  aggregate  $1,517.04;  leaving  a  balance, 
as  alleged  in  the  complaint  or  petition  herein, 
of  $540.81,  the  amount  for  which  plaintiff 
demands  Judgment  Of  the  amount  to  wit 
$540.81,  $439.23  is  for  materials  furnished  by 
plaintiff,  and  used  in  the  erection  of  the 
house;  $101.58  was  the  cash  furnished  by 
plaintiff  to  Roberts  with  which  to  pay  his  la- 
borers, and  by  him  paid  to  them. 

"On  August  15,  1902,  B.  F.  Roberts  gave 
an  order  upon  the  North  Augusta  Electric  & 
Improvement  Company  as  follows:  'Gentle- 
men: Tou  will  please  pay  to  A.  M.  Boat- 
wright all  money  when  due  on  contract  for 
residence  of  M.  M.  R.  Boatwright.  [Signed} 
B.  F.  Roberts.'  And  on  the  back  of  this  or- 
der appears:  'Pay  to  the  order  of  the  Build- 
ers' Supply  Co.  [Signed]  A«  M.  Boatwright 
August  15,  1902.' 

''The  North  Augusta  Electric  and  Improve- 
ment Co.  has  paid  $1,350,  and  this  has  gone 
to  the  plaintiff  company,  and  has  been  cred- 
ited upon  its  account  against  B.  F.  Roberts. 

"I  have  considered  the  accounts  as  stated 
in  the  lien  filed,  and  find  it  to  be  as  follows: 

"Total    12,067  86 

CreditB  allowed  (errors,  etc.) |  167  04 

Material    1.337  23 

Caali    663  68 

12,067  86  12,067  86 

"Stated  according  to  application: 

Total     12.057  88 

To  caah  |   462  00 

To  material   898  00 

To  credits  allowed  167  04 

To  unpaid  cash 10168 

To  unpaid  for  material 438  28 

$2,067  86  82.067  86 

"The  evidence  is  long,  and  I  shall  refer  to 
it  (1)  Has  the  plaintiff  a  lien  upon  the  lot 
in  question  (described  in  the  lien  and  peti- 
tion) in  any  amount?  (2)  If  so,  what  is  the 
amoiint  of  said  lien  for  material?  (3)  Has 
plaintiff  a  lien  in  any  amount  for  cash  fur- 
nished to  be  expended  for  labor  upon  the 
house?  (4)  If  a  lien  for  cash,  in  what 
amount? 

"The  plaintiff  or  petitioner  claims  its  lien 
under  section  3008  of  the  Civil  Ck)de  of  1902^ 
of  this  state,  which  reads:  'Any  person  to 
whom  a  debt  is  due  for  labor  performed  or 
furnished,  or  for  materials  furnished  and  ac- 
tually used  in  the  erection,  alteration,  or  re- 
pairs of  any  building  or  structure  upon  any 
real  estate,  by  virtue  of  an  agreement  with 
GT  by  consent  of  the  owner  of  such  buildins 
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or  Btruclure,  or  any  person  haying  authori- 
ty from,  or  rightly  acting  for,  such  owner,  in 
procuring  or  furnishing  such  labor  or  ma- 
terials, shall  have  a  lien  upon  such  building 
or  structure,  and  upon  the  interest  of  the 
owner  thereof  in  the  lot  of  land  upon  which 
the  same  is  situated,  to  secure  the  payment 
of  the  debt  so  due  to  him,  and  the  costs 
which  may  arise  in  enforcing  such  lien  un- 
der this  chapter,  except  as  is  provided  in  the 
following  section/  The  material  was  fur- 
nished by  the  plaintiff  by  the  'consent'  of  the 
'owner,'  and  'by  virtue  of  an  agreement  with* 
'a  person  having  authority  from'  and  'right- 
fully acting  for  such  owner*  in  'procuring* 
such  materials.  I  have  construed  the  word 
'consent'  as  defined  in  Geddes  v.  Bowden,  19 
S.  C.  1,  and  Gray  v.  Walker,  16  S.  0.  147,  in 
Implying  something  more  than  a  mere  ac- 
quiescence in  a  state  of  things  already  in 
existence.  It  implies  an  agreement  to  that 
which,  but  for  the  consent,  could  not  exist, 
and  which  the  party  consenting  has  the  right 
to  forbid.  The  North  Augusta  Electric  & 
Improvement  Company  was  to  sell  the  lot 
with  the  house  to  be  erected  at  its  expense  to 
Mrs.  Boatwrlght.  The  sale  was  to  be  con- 
summated after  the  completion  of  the  house 
at  the  expense  of  the  company.  This  com- 
pany ratified  the  agreement  on  January  28, 
1903,  when  it  executed  and  delivered  to  Mrs. 
Boatwrlght  its  second  bond  for  title,  and 
upon  which  said  company  acknowledges  the 
receipt  of  $400.  The  Electric  &  Improve- 
ment Company,  after  contracting — indeed,  be- 
fore the  contract  of  the  sale  to  Mrs.  Boat- 
wrlght was  made — knew  of  the  plans  and 
specifications  proposed  by  Mrs.  Boatwright's 
agent,  and  the  improvement  company  agreed 
to  build  that  house  for  $1,800.  The  improve- 
ment company  required  a  bond  from  Roberts, 
the  contractor,  to  build  the  house,  etc.,  ac- 
cording to  these  specifications.  This  security 
bond  is  dated  July  31,  1902,  conditioned  to 
properly  build,  etc,  the  house  which  said 
company  in  the  next  month  (August)  obli- 
gated itself  to  erect  for  and  sell  to  Mrs.  Boat- 
wrlght The  improvement  company  author- 
ized, and  indeed,  in  part,  prepared,  the  con- 
tract to  build,  entered  into  between  Mrs. 
Boatwrlght  and  Roberts.  Mrs.  Boatwrlght 
was.  acting  as  the  agent  of  the  North  Au- 
gusta Electric  &  Improvement  Company. 
The  fact  that  Mrs.  Boatwrlght  signed  papers 
in  her  own  name  is  not  material.  If  she 
was  acting  for  said  improvement  company, 
with  their  consent,  as  their  agent,  her  fail- 
ure to  reveal  her  'undisclosed  principal' 
would  not  relieve  the  company.  The  re- 
sponsibility of  the  improvement  company  can 
be  and  Is  revealed  by  the  circumstances  of 
the  case,  the  documentary  and  oral  testi- 
mony, and  the  ratification  of  said  contract 
by  said  company.  Without  citing  in  full,  I 
refer  to  the  law  upon  the  subject.  Mecbem 
on  Agency,  §S  449,  695,  701,  702;  Story  on 
Agency,  f  160a ;  Dupont  v.  Mt  Pleasant  Co., 
9  Rich.  Law,  258;  1  A.  &  |Q.  Ency.  (2d  Ed.) 


pp.  1050,  1054;  Bacon  t.  Sondley,  3  Strob. 
542,  51  Am.  Dec  646;  Nash  v.  Towne,  5 
Wall.  703,  704,  18  L.  Ed.  527. 

"The  following  drcumstances  and  oral  tes- 
timony clearly  show  that  Mrs.  Boatwrlght, 
when  she  signed  the  contract  with  Roberts 
to  erect  the  house,  was  acting  for  the  North 
Augusta  Electric  &  Improvement  Company, 
with  Its  consent  and  authority,  and  not  for 
herself:  First,  the  company  had  contracted 
to  build  the  house;  second,  the  company 
owned  the  land  on  which  the  house  was  to 
be  built;  third,  the  company  by  its  general 
manager,  directed  and  authorized  Mrs.  Boat- 
wrlght to  contract  with  Roberts;  fourth, 
the  company,  by  its  officers,  supervised  and 
directed  said  contract;  fifth,  the  company 
required  and  obtained  a  bond  from  Roberts 
to  protect  itself,  not  Mrs.  Boatwrlght,  for  the 
faithful  performance  of  the  contract  between 
Mrs.  Boatwrlght  and  Roberts;  sixth,  the 
company  accepted  the  entire  benefits  of  said 
contract;  seventh,  the  improvement  com- 
pany, with  full  knowledge  of  all  facts,  paid 
to  the  plaintiff  company  $1,350;  eighth,  the 
second  bond  for  title  of  the  improvement 
company  to  Mrs.  Boatwrlght  for  the  lot  and 
the  house  as  erected,  the  company  accepted 
with  knowledge  the  benefits  of  said  con- 
tract. See  Welch  y.  Mfg.  Co.,  55  S.  a  586, 
33  S.  E.  739. 

"I  conclude  that  the  plaintiffs  have  a  lien 
for  the  materials  furnished  and  actually 
used  in  the  construction  of  the  house  upon 
the  lot  upon  which  it  is  constructed. 

•*The  North  Augusta  Electric  &  Improve- 
ment (Company  is  the  owner  of  the  lot  and 
house.  Mrs.  Boatwrlght  is  not  the  legal 
owner  of  the  same.  She  has  an  equitable 
interest  in  the  property,  but  no  title  there- 
for. I  need  not  discuss  her  interests  here, 
for  the  judgment  must  be  against  the  im 
provement  company,  whose  title  is  superior 
to  the  interest  of  Mrs.  Boatwrlght 

''The  North  Augusta  Electric  &  Improve- 
ment Company  has  paid  $1^50  on  its  obliga- 
tion for  $1,800,  and  this  has  been  paid  to  the 
plaintiff  company.  Of  this  amount,  to  wit, 
$1,350,  the  sum  of  $452  was  applied  to  the 
payment  of  $553.58,  the  cash  advanced  by 
the  plaintiff  company  to  the  payment  of  the 
laborers  engaged  in  the  construction  of  the 
house  in  question.  The  unpaid  balance  for 
the  cash  that  was  advanced  by  plaintiff, 
amounting  to  $101.58,  is  claimed  by  the 
plaintiff  under  this  lien  proceeding.  The 
North  Augusta  Electric  &  Improvement 
Company  contends  (1)  that  plaintiff  cannot 
collect  the  $101.58  in  this  Hen  proceeding, 
because  it  is  not  a  debt  due  for  labor  per- 
formed or  furnished ;  and  (2)  that  the  plain- 
tiff had  no  right  to  apply  the  $452  upon  the 
cash  items. 

.  **The  first  contention  of  the  defendant 
company  is  sustained.  Plaintiff  neither  per- 
formed nor  furnished  any  labor  for  the  erec- 
tion of  the  house.  Plaintiff,  with  the  consent 
of  the  improvement  company  and  of  Mrs. 
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Boatwright,  advanced  tbe  money  to  pay  the 
wages  of  tbe  laborers,  so  that  tbe  work  conld 
go  on.  This,  at  most,  was  a  loan  of  money, 
and  does  not  come  within  tbe  provision  of 
the  statute.  This  statute  is  in  derogation  of 
<x>nmion  law,  and  must  be  strictly  construed, 
and  plaintiff  for  these  items  is  not  within 
the  pale  thereof.  These  items  are  refused. 
Gray  v.  Walker,  16  S.  0.  143;  Geddes  t. 
Bowden,  19  S.  C.  1. 

"The  $452  of  the  improvement  company 
applied  long  ago  to  tbe  payment  of  plain- 
tiff's cash  advancements  was  legally  so  ap- 
plied, and  that  matter  ended. 

"As  we  have  seen,  the  improvement  com- 
pany and  Mrs.  Boatwright  consented  to  and 
authorized  such  advancements  by  plaintiff. 
It  was  a  debt  due  to  plaintiff  for  which  the 
improvement  company  was  liable.  The  im- 
provement company  paid  the  money  without 
instruction  as  to  its  application.  The  im- 
provement company  owed  the  plaintiff  com- 
pany two  debts,  so  to  speak:  (1)  for  ma- 
terials furnished,  for  which  plaintiff  had  a 
lien;  and  (2)  for  cash  advanced  and  for  which 
plaintiff  had  no  security.  The  improvement 
company  paid  the  money  velthout  any  direc- 
tion as  to  its  application,  and  in  that  way  it 
was  received  by  the  plaintiff.  Under  these  cir- 
cumstances, it  could  apply  the  payment  to 
•either  debt;  and,  in  so  tar  as  it  actually 
applied  such  payments  to  the  satisfaction  of 
the  debts  for  cash  advanced,  it  acted  legally 
within  the  scope  of  its  rights^  and  the  im- 
provement company  cannot  now  disturb 
those  payments.  This  contention  of  the 
North  Augusta  Electric  &  Improvement  Com- 
pany is  disallowed  and  rejected. 

"The  balance  due  upon  the  debt,  as  ap- 
pears from  the  account  of  the  North  Au- 
gusta Electric  &  Improvement  Company,  to 
plaintiff  for  materials  furnished  and  used  In 
the  construction  of  the  said  house,  is  $439.23; 
and  for  this  amount  plaintiff  is  entitled,  to- 
gether with  the  costs  and  disbursements  of 
this  proceeding." 

To  this  decree  the  following  exceptions 
were  exhibited  by  the  North  Augusta  Elec- 
tric &  Improvement  Company: 

"First  His  honor  erred  In  not  finding 
that  the  plaintiff  had  failed  to  sustain  its 
lien,  and  In  not  dismissing  the  complaint 
•on  the  ground  that  there  was  a  fatal  vari- 
ance betwen  the  allegata  and  probata,  in 
this:  that  the  complaint  alleges  that  the 
material  and  cash  for  which  the  lien  is 
claimed  was  sold,  delivered,  and  furnished 
by  the  plaintiff  to  the  agents,  representa- 
tives and  servants  of  the  defendant  North 
Augusta  Electric  &  Improvement  Company, 
by  virtue  of  a  contract  or  agreement  with 
tbe  agents,  representatives,  and  servants  of 
said  defendant,  whereas  the  undisputed  evi- 
dence shows  that  whatever  contract  or  agree- 
ment was  entered  into  by  the  plaintiff  for 
the  sale  and  furnishing  of  material  and  cash 
was  entered  into,  not  with  the  agents,  rep- 
resentatives, or  servants  of  said  defendant, 


but  with  an  independent  contractor,  to  wit, 
B.  F.  Roberts,  and  that  the  plaintiff  sold, 
delivered,  and  furnished  the  said  material 
and  cash  to  him,  and  not  to  the  agents,  rep 
resentatlves„  or  servants  of  said  defendant 
as  alleged  in  the  complaint 

"Second.  His  honor  erred  in  finding  that 
the  plaintiff  was  entitled  to  a  lien  under 
section  3008  of  the  Code,  for  the  reason  that 
said  section  is  not  applicable  to  subcon- 
tractors or  persons  dealing  with  an  original 
contractor,  and  the  undisputed  evidence 
shows  that  the  plaintiff  was  a  subcontractor, 
and  was  dealing  with  an  original  contractor, 
B.  F.  Roberts,  in  furnishing  the  material  and 
cash  for  which  the  lien  is  claimed. 

"Third.  He  further  erred  in  finding  that 
the  plaintiff  was  entitled  to  a  lien  under  sec- 
tion 3008  of  the  Civil  Code  of  1902,  and  that 
there  had  been  a  sufficient  agreement  or  con- 
sent on  the  part  of  the  defendant  North 
Augusta  Electric  &  Improvement  Company 
to  the  furnishing  of  the  alleged  material  and 
cash  to  entitle  plaintiff  to  a  lien  even  under 
said  section  3008. 

"Fourth,  His  honor  erred  in  not  finding 
that  the  plaintiff  was  a  subcontractor  or 
person  dealing  with  an  original  contractor, 
and,  as  such,  if  entitled  to  a  lien  at  all,  was 
entitled  only  upon  compliance  with  the  pro- 
visions of  section  3009  of  the  Code,  and, 
further,  in  not  finding  that  the  plaintiff  was 
not  entitled  to  the  lien  claimed,  nor  to  any 
lien  whatever,  because  the  evidence  shows  a 
failure  on  its  part  to  give  notice  in  writing, 
.as  required  by  said  section,  to  the  defendant 
North  Augusta  Electric  &  Improvement  Com- 
pany, as  the  owner,  or  to  its  lawful  agent  aiid 
also  to  the  original  contractor,  B.  F.  Rob- 
erts, that  it  intended  to  claim  such  a  lien. 

"Fifth.  His  honor  erred  in  finding  as  a 
fact  that  the  defendant  North  Augusta  Elec- 
tric &  Improvement  Company  exercised  or 
maintained  a  supervision  over  the  construc- 
tion of  the  house. 

"Sixth.  His  honor  erred  in  finding  gen- 
erally that  Mrs.  M.  M.  R.  Boatwright  was 
the  agent  of  the  defendant  the  North 
Augusta  Electric  &  Improvement  Company, 
and  should  have  found  that  she  was  only  its 
special  agent  for  a  particular  purpose,  to  wit 
the  entering  into  a  contract  with  B.  F.  Rob- 
erts for  the  construction  of  a  house  accord- 
ing to  the  plans  and  specifications  submitted, 
at  and  for  the  sum  of  $1,800.  He  should 
have  further  found  that  the  authority  of 
Mrs.  Boatwright  as  such  agent  was  limited 
by  the  scope  of  her  special  agency,  and  to 
the  particular  purpose  for  which  she  was 
appointed,  and  that  the  plaintiff  had  notice 
of  the  special  character  of  her  agency  and 
the  limited  scope  of  her  authority.  He 
should  have  further  found  that  she  was  not 
acting  within  the  scope  of  her  authority  as 
agent  of  the  defendant  so  as  to  bind  the  de- 
fendant. In  entering  into  the  stipulation  or 
agreement  contained  In  the  contract  of  Au- 
gust 12th,  between  herself  and  B.  F.  Roberts^ 
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that  the  said  Roberts  should  purchase  all 
material  from  the  plainti£f. 

"Seventh.  His  honor  erred  In  finding  that 
the  fact  that  the  defendant  North  Augusta 
Blectric  &  Improvement  Company,  consented 
to  and  authorized  the  advance  of  cash  by  the 
plaintiff  to  pay  the  wages  of  the  laborers, 
and  should  have  found  instead  that  whatever 
cash  was  advanced  for  labor  by  the  plaintiff 
was  advanced  by  it  to  the  original  contractor, 
B.  F.  Roberts,  pursuant  to  an  understanding 
and  agreement  between  plaintiff  and  said 
Roberts,  entered  into  without  the  authority 
or  consent  of  said  defendant,  and  in  not  fur- 
ther finding  that  when  James  R.  League,  said 
defendant's  agent,  was  first  informed  by  A. 
M.  Boatwright  of  the  existence  of  said  agree- 
ment and  arrangement,  he  notified  said  Boat- 
wright, as  agent  of  plaintiff,  that  said  de- 
fendant was  not  a  party  to,  nor  in  any  way 
bound  by,  such  agreement. 

"Eighth.  His  honor  erred  in  finding  that 
the  advances  of  cash  by  plaintifli  to  B.  F. 
Roberts  was  (a)  one  of  two  debts  owed  the 
plaintiff  by  the  defendant;  and  (b)  constituted 
a  debt  due  to  plaintiff  for  which  the  defend- 
ant was  liable;  the  error  in  finding  being 
that  (a)  such  advances  was  not  a  debt  owed 
primarily  by  the  defendant  to  plaintiff,  be- 
cause they  were  not  made  to  plaintiff,  nor 
at  its  request;  (b)  such  advances  did  not  con- 
stitute a  debt  due  to  plaintiff  for  which  the 
defendant  was  liable,  because  (a)  the  defend- 
ant did  not  promise  to  repay  such  advances 
made  by  plaintiff  to  Roberts,  and  (b)  such 
promise,  if  made  at  all,  is  not  shown  to  have 
been  in  writing,  and,  being  a  special  prom- 
ise on  the  part  of  defendant  to  answer  for  the 
debt,  default,  or  miscarriage  of  another,  to 
wit,  B.  F.  Roberts,  is  not  a  promise  upon 
which  defendant  can  be  charged. 

"Ninth.  His  honor  erred  in  finding  that  the 
plaintiff  could  apply  the  money  received  by 
it  from  the  defendant  to  the  payment  of  the 
debt  due  plaintiff  by  B.  F.  Roberts  for  cash 
advanced  him,  because  (a)  said  debt  was  not 
a  debt  due  by  defendant,  or  with  which  de- 
fendant could  be  charged;  and  (b)  the  stipu- 
lation contained  in  the  contract  or  agreement 
between  B.  F.  Roberts  and  Mrs.  M.  M.  R. 
Boatwright  of  August  12,  1902,  providing 
that  the  said  Roberts  should  purchase  all 
material  for  the  construction  of  the  house 
from  plaintiff,  which  plaintiff  had  knowledge 
of  before  furnishing  material,  and  relies  on 
as  the  consent  on  the  part  of  the  defendant 
to  the  furnishing  of  the  material  necessary 
to  establish  its  lien,  expressly  provides  that 
in  no  event  should  the  bills  for  such  materi- 
als be  allowed  to  exceed  $1,400.  and  that  said 
$1,400  was  to  be  deducted  from  the  contract 
price  of  $1,800,  which  defendant  had  agreed 
to  pay  for  the  construction  of  the  house. 
His  honor  should  have  found,  therefore,  that 
the  plaintiff,  claiming  under  this  stipulation, 
was  bound  by  it,  and  that,  in  pursuance  there- 
of, it  should  have  deducted  the  amount  due 
for    material   first   from    the   payments   as 


made  by  defendant  on  account  of  the  con- 
tract price  up  to  $1,400,  and  applied  the  bal- 
ance, if  any,  to  the  repayment  of  the  cash 
advanced  Roberts. 

*Tenth.  His  honor  erred  in  not  finding  that 
the  following  items  set  forth  in  the  bill  of 
particulars  attached  to  the  complaint  were 
improperly  charged  against  the  defendant 
North  Augusta  Electric  &  Improvement  Ck>m- 
pany  as  cash  advanced  for  the  payment  of  la- 
bor, and  in  not  striking  the  same  or  portions 
thereof  for  the  reasons  given,  to  wit:  (1) 
Item  of  $30  charged  as  cash  August  16th, 
because  the  evidence  shows  that  the  same 
was  advanced  to  Roberts,  and  by  him  ex- 
pended in  the  payment  of  a  note  given  by  his 
wife  to  the  Union  Savings  Bank,  which  he 
had  indorsed.  (2)  Item  of  $100  charged  as 
cash  August  30th,  because  the  evidence 
shows  that  $49  thereof  was  deposited  in  bank 
by  Roberts,  and  thereafter  included  in  a 
check  given  by  him  to  Mrs.  S.  E.  Slack  In 
payment  of  an  indebtedness  not  in  any  way 
connected  with  the  labor  on  the  house.  (3) 
Item  of  $116  charged  as  cash  September  16tb. 
because  the  evidence  shows  that  $40  thereof 
was  used  and  expended  in  taking  up  a  note 
given  by  B.  F.  Roberts  to  the  Irish-American 
Bank,  and  indorsed  by  A.  M.  Boatwright. 
(4)  Item  of  $43  charged  as  cash  November 
13th,  because  the  evidence  shows  that  the 
same  was  used  and  expended  in  taking  up 
two  notes  given  by  B.  F.  Roberts  to  the  Irish- 
American  Bank,  and  indorsed  by  A.  M.  Boat- 
wright— the  one  for  $13,  and  the  other  for 
$30." 

The  Builders*  Supply  Company  filed  the 
following  additional  grounds  In  support  of  the 
circuit  Judge  in  his  decree:  "As  to  the  $452 
which  has  been  applied  by  the  plaintiff  com- 
pany to  the  partial  extinguishment  of  the 
cash  account,  which  cash  account.  Judge 
Aldrich  found,  as  a  matter  of  fact,  the  de- 
fendant company  was  responsible  for  as  an 
open  account,  and  which  finding  is  excepted 
to  by  the  defendant  company,  it  is  respect- 
fully submitted  as  an  additional  ground  for 
sustaining  Judge  Aldrich's  finding  that  the 
application  as  made  was  legal;  that,  even 
should  the  court  find  (contrary  to  Judge 
Aldrich's  finding,  which,  however,  we  sub- 
mit should  be  sustained)  that  the  defend- 
ant company  was  in  no  wise  responsible 
for  the  cash  account,  still  we  submit  that 
the  application  was  perfectly  legal,  for  the 
reason  that  the  money  so  applied  was  paid 
by  the  defendant  company  to  the  plain- 
tiff company  upon  a  written  order  of  Rob- 
erts. Thereby  Roberts,  in  legal  effect  we 
submit,  himself  paid  over  the  whole  $1,350 
to  the  plaintiff,  and  orally,  as  we  shall  show, 
directed  and  consented  to  the  application 
which  was  made;  $452  being  applied  to  cash 
account  of  $553.58,  and  $898  to  the  material 
account  of  $1,337.23,  which  Judge  Aldrich 
finds  the  defendant  company  Is  bound  to  pay 
in  full  under  the  lien  law." 

The   following    exception    to   said   decree 
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was  filed  by  plaintiff:  "That  his  honor  erred 
in  not  finding  for  the  plaintiff  in  the  full  sum 
claimed,  viz.,  $540.81,  thereby  including  the 
$101.58,  which,  It  appears,  remains  unpaid 
on  the  cash  account;  it  being  submitted 
that  it  appears  from  the  evidence  that  plain- 
tiff furnished  $553.58  to  pay  laborers  to  work 
on  the  house  in  question,  which  said  cash 
was  actually  used  for  labor  actually  done 
upon  the  house  In  question  with  the  consent 
<ln  the  statutory  sense)  of  defendant  com- 
pany. Hence  we  submit  that  he  should  have 
held  that  plaintiff,  in  reality  and  in  fact, 
furnished  labor  upon  said  house,  and  should 
have  granted  them  a  Hen  for  the  balance  due 
thereon,  viz.,  $101.58."    . 

What  we  shall  say  in  discussing  these  ex- 
ceptions may  be  premised  by  these  observa- 
tions: After  a  careful  examination  of  all  this 
testimony,  oral  and  documentary,  we  are  sat- 
isfled,  as  the  circuit  Judge  was,  that  Exhibits 
B,  O,  and  D  were  signed  at  the  same  time 
and  place,  to  wit.  In  the  office  of  the  de- 
fendant North  Augusta  Electric  &  Improve- 
ment Company,  and,  furthermore,  that  the 
defendant  M.  M.  R.  Boatwright  acted  as 
the  agent  of  said  North  Augusta  Electric  & 
Improvement  Company.  We  may  remark 
just  here  that  hereafter  we  shall  refer  to 
the  defendant  North  Augusta  Electric  & 
Improvement  Company  as  the  "North  Au- 
gusta Company,*'  and  the  plaintiff  as  the 
"Builders*  Company."  It  appears  also  by 
the  evidence  that  the  contractor,  B.  F.  Rob- 
erts, in  wilting,  directed  the  North  Augusta 
Company  to  pay  amounts  coming  to  him  to 
the  Builders'  Company,  which  was  done  to 
the  extent  of  $1,350,  which  payments  left 
$450  of  the  sum  of  $1,800  still  to  be  paid  to 
B.  F.  Roberts  upon  the  completion  of  his 
contract  Quite  >  a  contention  has  arisen 
amongst  the  parties  hereto  as  to  what  law 
of  this  state  it  was  expected  that  the  lien, 
if  any,  should  fall  under;  the  plaintiff  con- 
tending that  section  3008  of  the  Code  of 
Laws  of  this  state  of  1902  should  govern, 
and  which  appears  to  be  set  out  in  full  in 
the  judge's  decree,  while  the  defendant  the 
North  Augusta  Company  claims  that  sec- 
tion 3000  is  alone  applicable,  which,  if  so, 
would  plainly  prevent  any  recovery  by  the 
plaintiff,  because  of  failure  to  give  the  notice 
in  writing  therein  required.  The  judge  held 
that  section  3008  was  the  governing  law,  and 
we  are  inclined  to  think  that  he  was  correct, 
in  view  of  his  findings  of  fact  that  Exhibits 
B,  C,  and  D  were  also  all  signed  by  Mrs.  M. 
M.  R.  Boatwright  as  the  agent  of  the  North 
Augusta  Company.  We  think  the  circuit 
judge  has  given  most  excellent  reasons  why 
she  was  obliged  to  be  the  agent  of  said 
North  Augusta  Company.  The  land  upon 
which  the  dwelling  house  was  erected  was 
and  is  the  property  of  the  defendant  North 
Augusta  Company.  Said  company  agreed, 
after  certain  conditions  were  complied  with 
by  Mrs.  Boatwright,  to  convey  to  her  said 
bouse  and  lot,  freed  from  all  claims  and 


liens.  The  further  fact  was  that  the  North 
Augusta  Company  took  and  holds  the  bond 
of  B.  F.  Roberts,  signed  by  the  Baltimore 
Surety  Company,  to  hold  the  said  North 
Augusta  Company  harmless  for  the  acts  and 
doings  of  B.  F.  Roberts  in  and  about  the 
building  Qf  such  dwelling  house.  It  should 
still  be  remembered  that  all  of  the  parties — 
the  Builders'  Company,  the  North  Augusta 
Company,  Mrs.  M.  M.  R.  Boatwright,  and 
B.  F.  Roberts — ^knew  and  agreed  that  the 
limitations  upon  the  expenditures  for  which 
the  North  Augusta  Company  was  respon- 
sible in  and  about  the  construction  of  this 
dwelling  house  was  the  sum  of  $1,800.  Now, 
with  this  understanding,  let  us  consider  the 
exceptions: 

(1)  We  cannot  agree  with  this  view  of  the 
appellant,  for  the  reason  that  It  asserts  that 
the  allegata  and  probata  were  at  fatal  var- 
iance. Reference  to  the  complaint,  however, 
will  show  that  this  claim  is  not  well  taken, 
for  the  second  allegation  In  the  complaint 
reads:  "Plaintiff,  by  virtue  of  a  contract 
and  agreement  with  the  agents  of  the  de- 
fendant, furnished  and  sold  to  said  agents, 
who  were  duly  authorized  to  make  such  con- 
tract, and  with  the  consent  of  said  defend- 
ant, certain  articles  of  material,  cash,"  etc. 
Here  the  complaint  alleges  that  the  articles 
were  sold  not  only  upon  a.  contract,  but  the 
complaint  goes  on  to  state  with  the  consent 
of  the  said  defendant  We  are  satisfied  with 
the  circuit  judge's  conclusion  in  this  matter. 
This  exception  is  therefore  overruled. 

We  will  next  take  up  the  second,  third,  and 
fourth  exceptions.  The  question  really  pre- 
sented by  these  exceptions  is,  was  the  con- 
sent of  the  defendant  North  Augusta  Com- 
pany to  the  furnishing  of  all  materials  by 
the  plaintiff  made  to  appear?  This  is  no 
longer  a  vexed  question  In  this  state,  since 
the  decision  of  Geddes  v.  Bowden,  19  S.  0. 
17.  It  is  there  stated:  'It  is,  however,  con- 
tended that  the  labor  and  material  were 
furnished  by  the  appellant  with  the  consent 
of  the  owners,  and  it  is  necessary,  therefore, 
to  determine  the  meaning  of  the  word  'con- 
sent,' as  used  in  this  statute.  The  word 
'consenf  implies  'choice,'  and  one  can 
scarcely  be  regarded  as  giving  his  consent 
to  that  which  he  has  no  right  to  object  to. 
In  the  exp^ence  of  life,  man  is  oftentimes 
compelled  to  accept  results,  in  the  sense  that 
he  makes  no  objection  or  opposition  thereto, 
for  the  reason  that  he  has  no  right  or  power 
so  to  do;  but  he  cannot  In  any  proper  sense 
of  the  term  be  regarded  as  consenting  to 
them  unless  he  has  the  right  and  the  power 
to  exercise  a  choice  to  consent  or  object 
thereto.  As  is  well  said  by  Mr.  Justice 
Simpson  in  Gray  v.  Walker,  16  S.  O.  147,  in 
construing  this  statute:  'Consent  here,  we 
think,  implies  something  more  than  a  mere 
acquiescence  in  a  state  of  things  already  in 
existence.  It  implies  an  agreement  to  that 
which  but  for  the  consent  could  not  exist, 
and  which  the  party  consenting  has  the  right 
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to  forbid.*  ••  Iii  this  case  the  defendant 
North  Augneta  Company  owned  this  land. 
They  had  agreed  to  build  a  1%  story  dwell- 
ing house  thereon,  and  to  convey  the  same, 
free  of  all  claims  and  liens,  to  the  defendant 
Mrs.  Boatwright  They  had  agreed  to  limit 
themselves  to  the  sum  of  $1,800  for  the  build- 
ing and  material  In  said  building.  Who  was 
In  a  position  better  than  they  to  consent  to 
all  these  things?  How  was  It  to  be  done, 
except  with  their  money  being  paid  for  them? 
It  is  idle  to  speak  of  any  other  conclusion. 
These  exceptions  are  therefore  overruled. 

The  fifth  exception  Involves  a  pure  ques- 
tion of  fact,  namely,  was  the  defendant 
North  Augusta  Company  exercising  a  super- 
visory control  over  the  construction  of  the 
house?  We  agree  with  the  circuit  Judge 
that  the  testimony  plainly  establishes  that 
fact  It  is  true,  their  agent,  Mr.  League, 
was  only  proved  to  be  at  the  house  two  or 
three  times;  but  their  otherwise  agent  was 
there  many,  many  times.  This  exception, 
therefore,  is  overruled. 

We  will  now  consider  the  sixth  exception. 
We  cannot  agree  with  the  appellant.  North 
Augusta  Company,  that  Mrs.  Boatwright 
was  only  the  special  agent  of  said  company 
for  a  particular  purpose,  to  wit.  the  entering 
Into  of  a  contract  with  Mr.  Roberts  for  the 
construction  of  a  house  according  to  the 
plans  and  specifications  submitted  for  and  at 
the  sum  of  $1,800,  for  to  our  minds  the  tes- 
timony, both  oral  and  documentary,  well 
established  her  agency  In  other  respects  as 
found  by  the  circuit  Judge.  We  therefore 
overrule  this  exception. 

We  will  now  consider  the  seventh,  eighth, 
and  ninth  exceptions.  We  take  this  view 
as  a  practical  matter:  The  defendant  North 
Augusta  Company  had  agreed  to  build  this 
dwelling  house,  and  deliver  It  finished  to 
their  codefendant,  Mrs.  Boatwright  To  fur- 
nish labor  and  material  necessary  to  the  erec- 
tion of  such  dwelling  house  was.  In  contem- 
plation of  law,  their  duty.  By  the  terms 
of  their  contract,  they  paid  $1,350.  The  ap- 
plication of  such  $1,350  to  the  payment  of 
the  cost  of  labor  and  the  cost  of  material 
fvas  a  matter  which  did  not  greatly  concern 
them,  so  long  as  kept  vrlthin  reasonable  lim- 
its, because  labor  had  to  be  furnished,  and, 
to  be  furnished,  had  to  be  paid  for,  and  cash 
must  be  furnished  for  that  purpose,  and  such 
vras  the  actual  application  of  this  money. 
We  agree  with  the  circuit  Judge,  therefore, 
in  his  conclusions  In  regard  to  these  matters, 
and  hence  we  overrule  these  exceptions. 

We  will  now  consider  the  tenth  exception. 
We  do  not  see  that  there  is  any  force  in 
the  Items  referred  to  In  this  exception,  and, 
after  a  thorough  consideration  of  the  testi- 
mony, we  overrule  the  same. 

But  HOW,  as  to  the  Builders*  Supply  Com- 
pany, we  are  not  satisfied  that  the  lien,  under 
section  3008  of  our  Code  of  L^ws  of  1902, 
should  cover  anything  else  than  the  $1,800 
which  had  been  agreed  upon  by  all  parties 


as  the  limit  of  the  money  to  be  paid  by  the 
defendant  North  Augusta  Company  for  the 
construction  of  this  dwelling  house.  It  has 
paid  all  but  $450  that  It  stipulated  to  pay. 
This  should  be  the  difference  between  $1,800 
and  $1,350,  to  wit,  $450,  which  should  be 
the  limit  of  the  recovery  of  the  plaintiff. 
Builders'  Supply  Company,  of  the  defendant 
North  Augusta  Electric  &  Improvement  Com- 
pany.   This  exception  Is  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  modified 
by  inserting  the  sum  of  $450,  Instead  of 
$439.23,  as  the  amount  In  which  the  North 
Augusta  Electric  &  Improvement  Company 
is  Indebted  to  the  plaintiff  upon  the  lien  de- 
scribed In  these  proceedings,  and  in  all  other 
respects  the  Judgment  of  the  chrcult  court 
Is  a^rmed. 

GARY,  A.  J.,  did  not  sit  in  this  case,  be- 
cause of  illness. 


(71  8.  C.  404) 
ROBERTS  ▼.  JONES. 
(Supreme  Court  of  South  Carolina*    April  15^ 
1905.) 

1.  CouNTBBCLAiM— Action  tob  Tort. 

In  an  action  for  damages  for  tort  a  coun- 
terclaim arising  out  of  tort  Is  no  defense. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Set-Off  and  Ooanterclaim,  S  17.] 

2.  Res  Judicata. 

Where  a  circuit  court  on  appeal  from  a 
magistrate  does  not  hear  the  case  on  the  merits, 
his  findings  are  not  binding  on  a  succeeding 
judge  on  appeal  from  a  new  trial  ordered  by 
such  judge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent  Dig.  Judgment,  f  1009.J 
8.  LBASl^-AoBIC^LT^BAIi  Pubposeb. 

Where  a  dwelling  house  4md  about  20  acres 
of  land  were  rented  for  a  term  of  14  months, 
and  the  tenant  agrees  to  pay  his  rent  in  lint 
cotton  and  cotton  seed,  tine  renting  was  for 
agricultural  purposes. 
4.  Appbal— Rbvisw. 

The  findings  of  a  circuit  court  on  appeal 
from  a  magistrate  axe  not  reviewable  In  the 
Supreme  Court 
6.  Agbicultural  Lease— Right  to  Manube, 

Where  lands  were  rented  for  agricultural 
purposes,  the  manure,  at  the  conclusion  of  the 
lease,  should  not  be  disturbed  by  the  tenant 

[Ed.  Note. — For  cases  in  point  see  voL  82, 
Cent  Dig.  Landlord  and  Tenant,  {  ^U 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;    Townsend,  Judge. 

Action  by  James  T.  Roberts  against  J.  T. 
C.  Jones.  From  a  judgment  for  plaintiff  on 
appeal  from  the  magistrate,  defendant  ap- 
peals.   Affirmed. 

The  rent  contract  In  question  Is  as  follows: 
'^hls  Indenture,  made  and  entered  Into  be- 
tween •  ♦  •  witness:  That  the  party  of 
the  first  part  has  agreed  to  rent  and  does 
hereby  rent,  to  the  party  of  the  second  part 
•  ♦  •  consisting  of  dwelling  house  and 
about  twenty  acres  of  land,  it  being  all  the 
land  In  cultivation  of  what  Is  known  as  the 
Jno.  Catlett  place^  and  also  about  two  acres 
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on  the  old  Antferaon  place,  said  Jaa.  T.  Rob- 
erts reserrliig  the  house  on  the  Anderson 
place,  for  the  term  of  fourteen  months,  be- 
ginning on  the  25th  day  of  October,  1900,  and 
ending  on  the  25th  day  of  December,  1901. 
And  the  party  of  the  second  part  hereby 
agrees  to  rent,  and  does  rent,  the  said  prem- 
ises tor  the  period  hereinbefore  set  forth,  and 
agrees  to  pay  as  rent  therefor  the  sum  of 
$120,  1,000  pounds  of  middling  lint  cotton 
and  00  bushels  of  cotton  seed,  on  the  16th 
day  of  October,  1901.  And  he  further  agrees 
to  take  good  care  of  premises,  and  deliver 
them  to  the  lessor  at  the  expiration  of  this 
lease  in  as  good  repair  as  when  he  received 
them,  ordinary  wear  and  tear  excepted." 

Breazeale  &  Rucker,  for  appellant.  A.  H. 
Dagnall,  for  respondent. 

POPB,  G.  J.  This  action  has  had  four 
trials  in  the  magistrate  court — ^two  before 
Magistrate  B.  F.  Wilson,  and  two  before 
Magistrate  J.  A.  0*Neal.  The  verdict  of  the 
Jury  in  the  last  case  tried  before  Magistrate 
O'Neal  was  in  favor  of  the  defendant  for  |l 
on  his  counterclaim,  from  which  judgment 
the  plaintiff  appealed,  and  the  matter  came 
on  to  be  heard  before  Judge  Townsend  in 
the  court  of  common  pleas  for  Anderson 
county,  who  reversed  the  decision  of  the 
magistrate  court,  and  gave  the  plaintiff  a 
Judgment  for  $12;  and  ftom  this  judgment 
the  defendant  appealed  on  the  following 
grounds:  "(1)  Becajse  his  honor  erred  in 
deciding  that  the  *  counterclaim  of  the  de- 
fendant could  not  be  set  up  in  the  case,  un- 
der section  171  of  the  Code  of  Civil  Proce- 
dure of  1902,  when  he  should  have  decided 
that  said  claim  waa  one  'arising  out  of  the 
contract  ot  transaction'  upon  which  the  plain- 
tiff brought  his  action,  and  was  properly 
pleaded  under  said  section  of  the  Code.  (2) 
Because  his  honor  erred  in  deciding  that 
said  counterclaim  could  not  be  set  up,  when 
he  should  have  decided  that  said  claim  was 
'connected  with  the  subject  of  the  action,' 
to  wit,  the  rights  of  the  parties  to  the  ma- 
nure on  the  leased  premises  during  the  term 
of  the  tenancy  under  the  contract,  and  that 
the  magistrate  was  correct  in  so  holding. 
(3)  Because  his  honor  erred  in  deciding  that 
said  counterclaim  could  not  be  set  up,  when 
he  should  have  decided  that  plaintiff's  action 
was  one  arising  on  a  contract,  was  sued  on 
as  such,  and  that  the  counterclaim,  being  one 
arising  out  of  a  contract,  was  properly  plead- 
ed. (4)  Because  his  honor  erred  in  deciding 
that,  even  if  the  counterclaim  could  be  sus- 
tained, that  the  manure  was  the  property  of 
the  plaintiff,  and  he  was  entitled  to  its  use, 
when  he  should  have  decided  that  under  the 
contract  the  leased  premises  was  the  defend- 
ant's during  the  term  of  his  tenancy,  and  the 
defendant  was  entitled  to  the  use  of  the  ma- 
nure on  said  premises  for  use  on  said  prem- 
ises, and  the  plaintiff  had  no  right  to  re- 
move it,  especially  as  said  manure  was  net 
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reserred  by  the  contract,  and  a  part  of  It  was 
made  by  defendant's  own  stock.  (5)  Because 
Ills  honor  erred  in  deciding  that  the  premises 
leased  were  used  for  agricultural  purposes, 
when  said  question  adjudicated  by  Judge 
Purdy  that  a  portion  of  the  premises  leased 
were  for  agricultural  purposes,  and  should 
have  decided  tliat  there  is  nothing  on  the 
face  of  said  contract  to  show  that  the  prem- 
ises were  leased  tor  agricultural  purposes, 
and  that  the  evidence  showed  the  primary 
object  of  the  renting  was  that  the  defendant 
might  secure  a  residence  for  himself  and 
family  near  his  place  of  business,  as  county 
dispenser.  (6)  Because  his  honor  erred  in 
finding  as  a  matter  of  fact  'that  all  the  ma- 
nure removed  by  the  plaintiff  was  the  prop- 
erty of  the  plaintiff,'  when  he  should  have 
found  that  under  the  lease  contract  the 
manure  on  the  premises,  or  to.be  made  there- 
on, was  not  reserved,  and  the  defendant  was 
entitled  to  its  use  upon  the  rented  premlsest. 
and  the  plaintiff  had  no  right  to  take  any 
manure  therefrom,  whether  made  by  his  own 
horse,  which  was  permitted  to  be  kept  there 
for  accommodation,  or  by  the  defendant's 
stock;  and  that  the  defendant  had  a  right  of 
action  for  the  value  of  the  manure  so  remov- 
ed. (7)  Because  his  honor  erred  in  finding 
that  the  manure  removed  by  the  defendant 
was  plaintiff's,  when  he  should  have  decided 
that,  even  if  the  contract  was  an  agricul- 
tural one,  that  plaintiff  could  only  claim  the 
manure  made  in  the  usual  mode  of  agricul- 
ture from  products  of  the  farm,  and  that  the 
defendant  was  entitled  to  the  manure  made 
by  stock  in  excess  of  that  maintained  by  the 
products  produced  elsewhere,  and  that  ho 
did  not  remove  more  than  said  excess.  When 
the  undisputed  evidence  shows  that  he 
bought  feed  for  his  stock  amounting  to  four 
times  as  much  as  was  produced  on  farm,  and 
that  he  only  worked  fifteen  acres  of  land,  a 
little  more  than  a  half  of  a  one-horse  crop, 
and  kept  one  horse,  one  mule,  and  a  cow. 
and  only  removed  the  manure  made  in  three 
months  of  the  fifteen  months  of  the  tenancy. 
(8)  Because  his  honor  erred  in  practically 
finding  that  the  landlord  in  case  of  a  ten- 
ancy has  the  right  to  enter  the  premises  of 
his  tenant,  and  remove  therefrom  any  manure 
on  the  leased  premises,  and  thus  deprive  the 
tenant  of  using  it  on  the  rented  premises, 
and  that  all  manure  made  by  the  tenant,  even 
from  stock  not  used  on  the  premises  for  agrl 
cultural  purposes,  belongs  to  the  landlord, 
and  that  the  tenant  has  no  right  or  title 
thereto  whatever.  (9)  Because  his  honor  er- 
ed  in  finding  that  the  manure  removed  by 
the  defendant  was  of  the  value  of  $12,  when 
the  plaintiff  admitted  he  had  been  buying  it 
for  fifty  cents  per  load,  which  would  make  it 
of  the  value  of  only  $2.  (10)  Because  his 
honor  erred  In  deciding  as  a  fact  that  the 
manure  taken  by  defendant  was  plaintiff's, 
when  he  should  have  decided  that  a  jury 
had  found  by  this  verdict,  under  a  proper 
declaration  of  the  law,  that  the  def^dant 
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was  entitled  to  the  manure,  and  that  the  evi- 
dence supported  the  verdict" 

It  will  be  better  to  reproduce  the  judg- 
ttient  on  circuit,  which  was  as  follows:  "This 
case  came  on  for  trial  before  me  on  July  4, 
1904,  on  appeal  from  magistrate  court  from 
a  verdict  and  Judgment  rendered  in  favor  of 
the  defendant  fen:  |1  against  the  plaintUT. 
The  plaintiff  appeals  to  this  court  on  numer- 
ous exceptions  from  said  verdict  and  judg- 
ment This  was  an  action  brought  by  the 
plaintiff,  J.  T.  Roberts,  against  the  defend- 
ant, J.  T.  C.  Jones,  for  $12,  the  alleged  value 
of  certain  manure,  which  the  plaintiff  alleged 
was  his  property,  and  that  the  defendant 
converted  the  same  to  his  own  use,  to  the 
damage  of  plaintiff  $12.  The  defendant,  at 
the  trial  before  the  magistrate,  set  up  as  his 
defenses  a  general  denial,  and  also  a  counter^ 
claim  against  the  plaintiff  for  other  certain 
manure,  which  the  defendant  alleged  was  his 
property,  and  that  plaintiff  converted  it  to 
his  own  use,  to  the  damage  of  defendant  $12. 
The  plaintiff  demurred  to  the  counterclaim, 
and  the  magistrate  overruled  the  demurrer. 
The  magistrate  was  in  error  in  sustaining  the 
counterclaim,  but  should  have  sustained  the 
demurrer  to  the  counterclaim,  as  under  sec- 
tion 171  of  the  Code  of  Civil  Procedure,  vol. 
2,  1902,  a  counterclaim  cannot  be  set  up  In 
this  case.  But  even  if  a  counterclaim  could 
be  pleaded  in  this  action,  the  evidence  at 
the  trial  plainly  shows  that  the  manure  re- 
moved by  plaintiff  was  in  his  own  property, 
and  he  was  entitled  to  Ita  use,  and  the  jury 
erred  in  not  so  finding.  The  evidence  was 
not  sufficient  for  the  jury  to  find  for  the  de- 
fendant on  the  counterclaim.  I  find  as  a 
matter  of  fact  that  all  of  the  manure  remov- 
ed by  plaintiff  from  the  leased  premises  was 
the  property  of  the  plaintiff.  The  premises 
leased  was  used  for  agricultural  purposes, 
and  in  such  cases  the  manure  made  upon 
the  land  should  be  left  upon  the  land  by  the 
tenant.  I  find  as  a  matter  of  fact  that  the 
manure  which  plaintiff  alleges  was  his  prop- 
erty in  his  complaint  was  made  upon  the 
leased  premises.  I  find  as  a  matter  of  fact 
that  the  defendant  took  and  disposed  of  the 
manure,  as  It  is  alleged  in  complaint,  and 
that  the  manure  was  of  the  value  of  $12. 
The  exceptions  of  the  plaintiff  should  be  sus- 
tained. It  is  the  order  of  the  court,  that  the 
verdict  and  judgment  of  the  magistrate's 
court  be,  and  the  same  is  hereby,  reversed, 
and  it  is  the  further  order  of  the  court  that 
the  plaintiff  have  judgment  against  the  de- 
fendant for  the  sum  of  $12." 

We  will  consider  the  above-quoted  exc^>- 
tions  in  their  order. 

1.  The  defendant  contends  that  the  judge 
erred  in  holding  that  the  defendant's  counter- 
claim could  not  be  set  up  in  the  case,  under 
section  171  of  the  Code  of  Civil  Procedure, 
when  he  should  have  decided  that  the  claim 
was  one  arising  out  of  contract  of  transac- 
tion, upon  which  the  plaintiff  brought  his 
action.    The  drenit  Judge  held  that  the  plain- 


tiff's demurrer  to  the  counterclaim  should 
have  been  sustained;  we  suppose  upon  the 
ground  that  the  counterclaim  of  the  defend- 
ant was  for  a  tort,  Just  as  the  claim  of  the 
plaintiff  was  for  a  tort  This  court  held  in 
the  case  of  Simkins  ▼.  Railway  Company,  20 
S.  C.  258,  269,  that  another  counterclaim  in 
tort  cannot  be  interposed  as  a  defense.  The 
court  said  in  the  last,  case  cited:  'The  al- 
leged tort  of  the  defendant,  which  consti- 
tutes the  foundation  of  plaintiff's  action,  is 
the  negligent  running  of  defendant's  cars  by 
which  his  horses  were  killed.  The  alleged 
tort  of  plaintiff,  which  is  the  foundation  of 
defendant's  counterclaim,  was  the  alleged  il- 
legal presence  of  his  horses  on  the  railroad 
track,  by  which  the  train  was  thrown  from 
the  track  and  the  engine  Injured.  The  in- 
jury to  the  engine  in  point  of  time,  it  is  true, 
followed  in  quick  succession  that  of  the  in- 
Jury  to  the  horses;  but  it  cannot  be  said 
that  the  Illegal  presence  of  the  horses  on 
the  track,  which  is  the  foundation  of  defend- 
ant's counterclaim,  arose  out  of  the  negli- 
gence of  the  defendant  in  running  the  cars, 
which  is  the  foundation  of  plaintiff's  action. 
Nor  was  it  connected  with  the  subject  of 
plaintiff's  action."  Section  171  provides: 
*'The  counterclaim  mentioned  in  the  last  sec- 
tion must  be  one  existing  In  favor  of  a 
defendant  and  against  a  plaintiff,  between 
whom  a  several  Judgment  might  be  had  in 
the  action,  and  arising  out  of  one  of  the  fol- 
lowing causes  of  action:  (1)  A  cause  of  ac- 
tion arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action.  (2)  In  an  ac- 
tion arising  on  contract  any  other  cause  of 
action  arising  also  on  contract,  and  existing 
at  the  commencement  of  the  action."  Sub- 
division 2  plays  no  part  in  this  discussion, 
because  It  refers  to  a  contract  as  its  basis. 
Our  attention  is  confined  to  subdivision  1. 
In  the  case  of  Simkins  v.  Railway,  supra,  the 
court  says:  "In  most  of  the  states  having 
the  Code  similar  provisions  to  ours  in  refer- 
ence to  the  coimterclaims  have  been  adopted, 
and  in  some  of  the  states  the  terms  'transac- 
tion,' 'arising  out  of,'  'subject  of  action,'  and 
'connected  therewith'  have  been  much  dis- 
cussed. The  decisions  are  not  uniform,  and 
from  them  it  is  difficult  to  arrive  at  a  defi- 
nite and  satisfactory  conclusion.  In  some 
of  the  states,  especially  New  York,  the  ten- 
dency has  been  to  limit  and  narrow  the 
meaning  of  these  terms.  In  others  the  con- 
struction has  been  more  liberal.  In  the  first 
the  principles  of  former  doctrine  of  set-off 
and  recoupment  which  applied  to  actions  ex 
contractu  entirely,  have  controlled,  more  or 
less;  in  the  latter  it  has  been  held  that  the 
terms  'transaction'  and  'subject  of  action' 
mean  something  more  than  contract  and 
that  consequently,  counterclaims  may  em- 
brace other  causes  of  action  besides  those 
arising  in  contract  This  whole  subject  is 
fully  discussed  with  great  ability  and  per- 
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si^culty  in  Mr.  Pomeroy's  second  edition  of 
his  Remedies  and  Reme^l  Rights,  at  sec- 
tion 734  et  seq.,  772.  .  And  at  section  790  will 
he  found  a  discussion  of  the  'cases  in  which 
the  demands  of  hotfa  parties  are  for  dam- 
ages arising  from  tort,'  in  which  he  says: 
*OountercIaims  of  damages  from  torts,  when 
attempted  to  be  enforced  against  causes  of 
action  for  damages  also  arising  from  other 
torts,  have,  with  few  exceptions,  been  re- 
jected. The  courts  have  been  inclined  to 
adopt,  or  at  least  assume  as  a  general  prin- 
ciple, that  such  a  cross-demand  can  never 
arise  from  the  transaction  set  forth  by  the 
plalntiflF  as  the  foundation  of  his  claim/" 
While  the  circuit  judge  has  held,  In  eflfect, 
the  foregoing,  and  that  the  testimony  was 
not  sufficient,  even  if  the  defendant's  coun- 
terclaim was  admissible,  to  allow  the  jury  to 
find  for  the  defendant  on  his  counterclaim, 
and  he  found  as  a  matter  of  fact  that  all 
the  manure  moved  by  plaintiff  from  the  leas- 
ed premises  was  the  property  of  the  plaintiff; 
but  we  agree  with  the  circuit  judge  that  the 
plalntLfiTs  demurrer  should  have  been  sus- 
tained, and  this  ground  of  appeal  therefore  is 
overruled. 

2.  This  Is  set  aside,  being  included  in  the 
first  ground  of  appeal.  It  is  therefore  over- 
ruled. 

3  and  4.  For  the  same  reasons  are  these 
exceptions  set  aside,  and  we  therefore  over- 
rule them. 

5.  Appellant  claims  that  the  circuit  judge 
erred  in  deciding  that  the  premises  leased 
were  used  for  agricultural  purposes.  What- 
ever Judge  Purdy  may  have  held  in  the  first 
trial  before  the  circuit  court,  his  ruling  was 
not  binding  upon  Judge  Townsend,  because 
confessedly  he  did  not  hear  the  case  upon  its 
merits,  and  any  purpose  that  the  defendant 
might  have  had  in  renting  the  dwelling  house 
as  a  place  of  residence  could  have  no  effect, 
for  it  was  apparent  from  the  contract  that  it 
was  rented  for  agricultural  purposes.  We 
therefore  overrule  this  exception. 

d.  We  do  not  see  that  the  question  here 
raised  could  have  any  effect  in  reversing 
Judge  Townsend's  decision,  because  his  find- 
ing of  fact  is  not  reviewable  by  us.  This  is 
a  law  case,  and  as  such  the  findings  of  fact 
by  the  circuit  judge  are  beyond  our  powers 
of  control.  So,  therefore,  when  the  circuit 
judge  held  that  all  of  the  manure  removed 
by  the  plaintiff  was  the  property  of  the  plain- 
tiff, such  finding  is  conclusive  upon  us.  As 
we  understand  this  case,  the  manure  was  re- 
moved by  the  defendant  from  the  plaintiff's 
premises  at  the  very  conclusion  of  his  con- 
nection with  the  rented  premises,  and  could 
not  therefore,  be  entitled  to  be  used  by  the 
defendant  upon  the  rented  premises.  This 
exception  is  therefore  overruled. 

7.  In  the  19th  vol.  of  A.  &  B.  Ency.  of 
l^aw,  p.  927,  it  is  said:  "Manure  made  in 
the  usual  course  of  husbandry  upon  a  farm 
is  so  attached  to  and  connected  with  the 
realty  that,  in  the  absence  of  any  express 


stipulation  to  the  contrary,  it  becomes  appur- 
tenant to  and  is  treated  as  realty."  In  the 
ground  of  appeal  the  appellant  (defendant) 
seems  to  admit  that  the  lands  were  used  for 
agrrlcultural  purposes.  That  being  so,  the 
manure  on  the  premises  at  the  conclusion  of 
the  lease  by  the  defendant  was  a  part  of  the 
realty,  and  should  not  have  been  disturbed 
by  the  appellant  This  exception,  therefore, 
la  overruled. 

8.  We  do  not  see  how  the  question  here 
suggested  by  the  appellant  is  pertinent  to 
this  inquiry.  The  counterclaim  that  the  de- 
fendant sought  to  set  up  has  been  decided 
to  have  been  Improperly  so  done.  Therefore 
this  question  does  not  arise,  and  this  excep- 
tion is  overruled. 

9.  The  value  fixed  by  the  circuit  judge  to 
the  manure,  for  which  he  held  the  defendant 
responsible  to  the  plaintiff,  was  ascertained 
from  the  testimony  of  the  circuit  judge  to 
have  been  for  $12.  We  have  no  power  to  In- 
terfere with  such  valuation.  This  exception 
is  therefore  overruled. 

10.  We  do  not  see  how  we  can  look  at  what 
was  the  verdict  of  the  jury  as  to  the  owner- 
ship of  the  manure  taken  by  the  defendant 
That  is  a  question  of  fact,  and  we  have  no 
right  to  look  back  at  the  verdict  of  the  jury. 
This  exception  is  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be,  and  it  is 
hereby,  affirmed,  and  the  action  is  remitted 
to  the  circuit  court  for  the  enforcement  of 
such  judgment 

(71  s.  C.  528) 
ZIMMERMAN  v.  AMERICAN  TELE- 
PHONE &  TELEGRAPH  CO.* 
(Supreme  Court  of  South  Carolina.     Feb.  15, 
1904.) 

1.  Telephone   Company— Gbant   of   Right 
OF  Way. 

A  grant  of  a  telephone  company  to  erect  a 
line  "over  and  along  the  property  which  I  own 
or  in  which  I  have  an  interest,"  with  a  right 
to  place  poles  along  the  highways  adjoining  the 
property,  does  not  give  a  grant  to  erect  a  line 
diagonally   across  grantor's   lot. 

2.  Same— Construction  of  Gbant. 

Where  a  grant  of  a  right  to  erect  telephone 
poles  did  not  authorize  the  construction  of  a 
line  diagonally  across  the  grantor's  lot,  it  was 
more  favorable  to  the  telephone  company  than 
it  was  entitled  to,  for  the  court  to  charge  that 
the  contract  was  silent  as  to  the  location  of 
the  line,  and  to  submit  to  the  jury  whether  the 
location  by  the  telephone  company  was  within 
the  contract 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Townsend,  Judge. 

Action  by  E.  J.  Zimmerman  against  the 
American  Telephone  &  Telegraph  Company. 
Judgment  for  plaintiflP.  and  defendant  ap- 
peals.    Affirmed. 

Ralph  K.  Carson,  for  appellant.  D.  E. 
Hydrick  and  Johnson  &  Nash,  for  respond- 
ent. 

•Beheariog  denied  April  25,  IMk 
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JONES,  J.  The  plaintiff  brought  this  ac- 
tion against  defendant  for  damages  to  his 
lot  in  the  town  of  Duncans,  Spartanburg 
county,  by  reason  of  defendant's  construc- 
tion of  its  telegraph  lines  over  the  same, 
which  resulted  in  a  judgment  for  $300  in 
plaintiff's  favor.  The  defendant  sought  to 
justify  its  action  in  the  premises  under  the 
instrument  executed  by  plaintiff,  which  is 
as  follows: 

'•$100.  Received  of  the  American  Tele- 
phone and  Telegraph  Co.,  of  South  Carolina, 
one  dollar  in  consideration  of  which  I  here- 
by grant  unto  said  company,  its  successors 
and  assigns,  the  right  to  construct,  operate 
and  maintain  its  lines  over  and  along  the 
property  which  I  own  or  In  which  I  may 
have  any  interest,  in  the  township  of  Beech 
Springs  and  town  of  Duncans,  county  of 
Spartanburg,  State  of  South  Carolina,  In- 
cluding necessary  poles  and  fixtures  along 
the  roads,  streets  or  highways  adjoining  the 
property  owned  by  me  In  said  town,  said  sum 
received  in  full  payment  for  such  right,  and 
in  full  satisfaction  for  the  trimming  of  any 
trees  along  said  lines  necessary  to  keep  the 
wires  cleared  at  least  eighteen  Inches,  and 
with  the  right  to  set  the  necessary  guy  and 
brace  poles,  and  attach  to  trees  the  neces- 
sary guy  wires.  Any  damage  done  to  crops 
in  construction  or  repairing  said  lines  to  be 
paid  by  the  said  company. 

"Witness  my  hand  and  seal,  this  9th  day 
of  May,  A.  D.  1901,  at  Duncans,  a  0." 

In  the  complaint  plaintiff  alleges  that  said 
agreement  was  signed  with  the  distinct  un- 
derstanding that  only  one  pole  was  to  be 
placed  on  said  land,  and  at  a  different  part 
of  the  lot  from  where  the  line  was  construct- 
ed, and  at  a  place  where  the  wires  and  poles 
would  not  Interfere  with  the  lot  for  build- 
ing purposes,  and  plaintiff  offered  parol  tes- 
timony to  show  the  same.  To  this  defendant 
objected  on  the  ground  that  it  tended  to  vary 
the  written  instrument  above.  The  court 
admitted  the  testimony,  and  to  this  ruling 
in  various  forms  the  first  seven  exceptions 
are  directed.  The  remaining  exceptions 
charge  error  in  the  construction  of  said  in- 
strument 

In  construing  the  instrument  the  court 
charged  the  jury  that  it  was  silent  as  to  the 
location  and  number  of  poles.  This  charge 
is  not  wholly  free  from  error,  but  the  error 
was  not  prejudicial  to  appellant,  as  we  con- 
strue the  instrument  The  instrument  does 
not  give  the  defendant  an  unrestricted  right 
to  construct  its  line  upon  any  part  of  plain- 
tiff's lot  Observe  the  language:  'To  con- 
struct operate  and  maintain  its  lines  over 
and  along  the  property,  •  •  •  including 
necessary  poles  and  fixtures  along  the  roads, 
streets  or  highways  adjoining  the  property.** 
Such  contracts  are  to  be  construed  in  the 
light  of  the  circumstances.  The  lot  in  ques- 
tion was  in  the  town  of  Duncans,  fronting 
on  Main  street  172  yards  and  on  Welford 
ctreet  120  yards.    The  right  was  not  given 


to  construct  the  lines  over  and  upon  plain- 
tiff's land  wherever  it  might  suit  defend- 
ant's Interest  or  convenience,  but  over  and 
along  the  premises,  with  right  to  place  poles 
along  the  streets,  etc.  The  word  "along" 
means  by  length  of,  as  distinguished  from 
"across."  The  parties,  by  the  terms  of  the 
Instrument  had  in  mind  that  the  construc- 
tion would  be  on  the  lot  along  the  streets 
adjoining,  but  not  across  the  lot  The  case 
might  have  been  different  if  the  grant  had 
been  to  construct  the  lines  over  and  upon 
the  property  and  along  roads,  etc.,  adjoin- 
ing. Southern  Bell  Telephone  &  Telegraph 
Company  v.  Harris,  117  Ga.  1001,  44  S.  B. 
885.  Where  one  had  a  way  "in,  through, 
over,  and  along  a  certain  strip  of  land  from 
A.  to  B.,  it  was  held  that  he  had  not  thereby 
a  right  to  a  way  across  the  strip  of  land." 
Washburn  on  Basements  (3d  Ed.)  p.  25«\ 
Such  instruments  are  to  be  strictly  con- 
strued. 

The  undisputed  evidence  in  this  case  was 
that  defendant's  line,  entering  the  lot  65 
yards  from  Main  street  ran  diagonally 
across  the  lot  185  yards  to  the  corner  of 
Main  and  Welford  streets.  As  the  instru- 
ment strictly  construed,  did  not  authorize 
the  construction  of  the  line  diagonally  across 
plaintiff's  lot  it  was  more  favorable  to  the 
defendant  than  he  was  entitled  to  for  the 
court  to  charge  that  the  contract  was  silent 
as  to  the  location  of  the  line,  and  to  submit 
to  the  jury  to  determine  whether  the  loca- 
tion by  defendant  was  within  the  contract 
For  the  same  reasons  it  must  follow  that 
there  was  no  prejudicial  error  to  allow  plain- 
tiff to  Introduce  parol  testimony  of  an  under- 
standing had  with  defendant's  agent  when 
the  Instrument  was  executed  to  the  effect 
that  the  line  should  not  cross  plaintiff's  lot 
except  at  a  certain  comer,  and  that  not  ex- 
ceeding one  post  should  be  placed  upon  the 
land.  If  the  Instrument  had  been  such  as  to 
grant  defendant  the  right  to  cross  plaintiff's 
lot  in  any  line  defendant  should  locate,  it 
would  not  have  been  competent  (in  the  ab- 
sence of  allegation  of  fraud)  to  show  a  con- 
temporaneous parol  agreement  or  mutual 
understanding  that  the  line  should  be  located 
im  a  different  way  from  that  adopted  by  the 
defendant  as  that  would  violate  the  sal- 
utary rule  which  forbids  parol  testimony  to 
vary  or  alter  a  written  instrument  But  as 
defendant's  location  was  not  authorized  by 
any  written  instrument  It  is  manifest  that 
defendant  sustained  no  Injury  by  the  court's 
ruling,  as  defendant  was  defenseless,  unless 
a  parol  permission  to  cross  plaintiff's  land 
in  the  way  located  should  be  shown.  To  this 
end  defendant  in  its  testimony,  sought  to 
establish  an  agreement  between  plaintiff  and 
defendant  at  time  of  construction  or  after- 
wards, under  which  defendant  was  to  r(^ 
move  the  poles  as  located  at  any  time  that 
the  line  might  Interfere  with  contemplated 
Improvements  on  the  lands  by  plaintiff;  and 
at  defendant's  request  the  Jury  were  in- 
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structed,  if  snch  an  agreement  was  estab- 
lished, the  plaintiff  could  not  recover  unless 
defendant  refused  to  mo^e  the  poles  when 
requested. 

The    exceptions   are   overruled,    and   the 
Judgment  of  the  circuit  court  is  affirmed. 


(71  s.  a  US) 

COTTON  et  aL  v.  JOHNSON  et  a1. 

(Supreme  €k>urt  of  South  Carolina.    April  17, 

1905.) 

1.  Apfvai.  from  Maqistbate's  Obdeb^-Con- 
8tbi7ction. 

On  appeal  from  a  magistrate's  order  over- 
ruling a  demurrer  to  his  jurisdiction  in  pro- 
ceedings to  eject  trespassers  on  the  ground  that 
no  notice  to  quit  had  been  served,  reversing 
the  jadp:ment  of  the  magistrate,  and  granting  a 
new  trial,  it  is  the  duty  of  the  magistrate  to 
grant  the  parties  another  hearing,  and  not  to 
dismiss. 

2.  Maoibtbatx'8    Coubt  —  WithdbawaIi    of 

DlFBNDANT. 

In  a  magistrate's  court,  defendant  demur- 
red to  the  jurisdiction,  and,  when  his  demurs 
rer  was  overruled,  withdrew,  ffcW,  that  he 
could  not  object  to  the  proceedings  after  such 
withdrawal. 

8.   SAHS^-JUBiaDIOTION— BjXOnNG   TBB8PA8B> 
BBS. 

Where  a  proceeding  is  brought  nnder  Code 
Civ.  Vtoc  1902,  S  2972,  to  eject  trespassers  on 
land,  a  role  to  show  cause,  based  on  affidavit, 
18  sufficient  to  give  the  magistrate  jurisdiction, 
without  service  of  notice  to  quit. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
OenL  Dig.  Forcible  Entry  and  Detainer,  |  52.] 

Appeal  from  Oommon  Pleas  Circuit  Oonrt 
of  Georgetown  County;  Purdy,  Judge. 

Action  by  Emma  Cotton  and  others  against 
Irwin  Johnson  and  others.  From  an  order 
of  the  circuit  court  sustaining  a  Judgment 
of  the  magistrate,  defendants  appeaL  Af- 
firmed. 

Walter  Hasard,  for  appellants.  B.  H. 
Henderson,  for  respondents. 

POPE,  0.  J.  This  was  a  spedal  proceed- 
ing instituted  May  6,  1908,  by  the  plah:itiffs 
in  the  court  of  Magistrate  Wiliiam  Porter,  of 
Georgetown  county,  for  the  ejectment  of  the 
defendants  from  a  certain  tract  of  land  in 
said  county  under  the  provisions  of  the  act 
of  188S  entitled  "An  act  to  provide  for  an 
expeditious  mode  of  ejecting  trespassers"  (1 
Civ.  Code  1902,  |  2972). 

The  following  is  the  affidavit  upon  which 
the  magistrate  acted: 

'The  State  of  South  Carolina,  County  of 
Ctecnrgetown.  Personally  appeared  before 
me,  William  Porter,  a  magistrate  of  the  said 
county,  in  the  said  State,  Emma  Cotton,  Nel- 
lie Williams  and  Mary  Franklin,  who,  being 
duly  sworn,  say:  That  Irwin  Johnson,  Char- 
lie Crawford,  Liza  Johnson  and  Mary  Craw- 
ford have  gone  into  possession  of  certain 
lands  and  tenements  of  them,  the  said  Emma 
Cotton,  Nellie  Williams  and  Mary  Franklin, 
situate  in  the  county  and  State  aforesaid, 
without  their  consent  and  without  warrant 
or  authority  of  law,  and  refuse  to  yield  pos- 


session of  the  same.  Emma  Cotton*  Nellie 
Williams,  Mary  Franklin. 

"Sworn  to  before  me,  this  6th  day  of  May, 
A.  D.  19a3.    William  Porter,  Magistrate." 

Upon  this  affidavit  the  magistrate  issued 
the  following  notice: 

"State  of  South  Carolina,  County  of 
Georgetown.  To  Irwin  Johnson,  Charlie 
Crawford,  Liiza  Johnson  and  Mary  Crawford: 
Whereas,  Emma  Cotton,  Nellie  Williams  and 
Mary  Franklin  have  this  6th  day  of  May, 
3903,  made  oath  before  me  that  you  are  in 
possession  of  certain  lands  and  tenements 
of  them,  the  said  Emma  Cotton,  Nellie  Wil- 
liams and  Mary  Franklin,  without  warrant 
or  authority  of  law,  and  that  you  refuse  to 
yield  possession  of  same. 

"You  are  hereby  required  to  show  cause 
before  me,  at  my  office,  at  Samplt  Station, 
In  the  county  and  State  aforesaid,  at  5 
o'clock  p.  m.,  five  days  from  service  hereof, 
why  you  should  not  be  ejected  from  the 
premises  aforesaid. 

"Witness  my  hand  and  seal,  this  6th  day 
of  May,  A.  D.  1903.  WUliam  Porter,  [L.  S.] 
Magistrate." 

The  following  entry  was  made  by  the  mag- 
istrate: ^'The  above  case  coming  on  reg- 
ularly to  be  heard  on  the  12th  May,  1908, 
defendants  entered  demurrer  as  to  Jurisdic- 
tion of  the  court  on  ground  that  no  notice  to 
quit  has  been  served  upon  parties  in  posses- 
sion, defendants.  Demurrer  overruled.  De- 
fendants appear,  through  their  attorney,  and 
state  to  court  that  they  hold  possession  under 
claim  of  title,  and  are  ready  to  give  such 
bond  as  is  required  by  statute  to  defend  the 
action.  Magistrate  rules  that  to  simply  as- 
sert title,' without  any  further  show  of  title, 
and  without  actually  filing  bond,  is  insuffi- 
cient" 

After  hearing  the  testimony,  the  defend- 
ants tendered  their  bond,  with  L.  8.  Wilkin- 
son as  surety.  The  nuigistrate  gave  Judg- 
ment stating: 

"The  defendants  made  no  formal  answer 
whatsoever,  but  through  their  attorney, 
orally  asserted  that  they  claimed  title.  No 
written  answer  asserting  title  was  filed  with 
me,  as  magistrate,  at  any  time.  A  written 
instrument  purporting  to  be  a  bond  was 
formally  filed  with  me,  which  in  form  did  not 
comply  with  the  law,  and  the  sureties  to 
which  I  considered  insufficient,  and  which  I 
refused  to  accept.  The  defendants  failing  to 
strengthen  these  sureties,  and  further  failing 
to  raise  the  question  of  title  in  my  court  ac- 
cording to  law,  I  accordingly  rendered  Judg- 
ment for  the  plaintifiPs." 

He  asserts  '^at  the  rule  to  show  cause  on 
the  12th  of  May  was  regularly  served  on  the 
defendants,  and  they  failed  to  answer  the  rule 
in  writing.  The  defendants  appeared  In  obe- 
dience to  the  rule,  but  failed  to  put  in  any 
answer  in  writing,  and  failed  to  raise  the 
question  of  title  according  to  law.  The  evi- 
dence on  the  part  of  the  plaintiffs  was  only 
for  the  purpose  of  showing  that  the  defend- 
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ants  were  In  illegal  possession  of  the  prem- 
ises, and  therefore  trespassers.  The  defend- 
ants, though  having  ample  opportunity,  made 
no  show  of  title  whatsoever,  and  I  consider 
I  was  Justifled  in  giving  judgment  for  the 
plaintiffs  in  the  absence  of  any  defense  what- 
ever." 

An  appeal  was  taken  from  this  order  of 
Magistrate  William  Porter,  and  came  on  for 
a  hearing  before  Judge  Watts  in  the  court 
of  common  pleas  at  Georgetown,  whereupon 
lie  filed  the  following  order  (omitting  the  title 
of  the  case): 

•This  case  coming  on  before  me  to  be 
heard  on  appeal  from  the  decision  of  William 
Porter,  one  of  the  magistrates  of  the  county 
of  (Georgetown,  and  it  appearing  to  the  court 
that  the  question  of  title  to  real  estate  is  in- 
volved in  the  proceedings,  it  is  ordered  that 
the  decision  of  the  magistrate  be  reversed, 
and  the  new  trial  granted." 

These  last  words,  "new  trial  granted," 
were  in  the  handwriting  of  Judge  Watts  him- 
self. 

A  new  notice  or  summons  was  then  Issued 
by  William  Porter,  magistrate,  and  the  de- 
fendants again  appeared,  accompanied  by 
their  attorney,  Walter  Hazard,  when  they 
promptly  interposed  the  following  demurrer 
to  the  Jurisdiction  of  the  court  (omitting  ti- 
tle): 

"And  now  come  the  defendants,  by  their 
attorney,  Walter  Hazard,  and  demur  to  the 
jurisdiction  of  the  court  herein,  and  say  that 
this  court  ought  not  to  take  cognizance  of 
this  action,  for  the  following  reasons: 

"(1)  Because  no  notice  to  quit  the  premises 
in  question  has  ever  been  issued  by  his  honor 
William  Porter,  magistrate,  and  served  upon 
these  defendants^  or  either  of  them,  as  re- 
quired by  law. 

"(2)  Because  before  the  expiration  of  five 
days  from  and  after  the  service  upon  the 
defendants  herein  of  the  notice  to  show 
cause  why  they  should  not  be  ejected  from 
the  premises,  they  appeared  before  his  honor 
William  Porter,  Esq.,  magistrate,  and  set  up 
a  bona  fide  color  of  claim  to  the  possession 
of  the  premises,  and  tendered  a  bond  as  pro- 
vided by  law,  with  good  and  sufficient  securi- 
ty, conditioned  for  the  payment  of  all  such 
costs  and  expenses  as  the  persons  claiming 
to  be  the  owners  of  the  land,  to  wit,  the 
plaintiffs,  might  incur  in  the  successful  estab- 
lishment of  their  claim  by  any  of  the  modes 
of  procedure  now  provided  by  law;  and  the 
magistrate  was,  therefore,  and  is  now,  with- 
out jurisdiction  to  proceed  further  herein. 

**The  defendants  appear  for  the  purpose  of 
Interposing  the  above  objections  to  the  juris- 
diction of  the  court,  and  for  no  other  purpose 
whatsoever." 

The  magistrate  overruled  the  demurrer  and 
proceeded  with  the  trial,  wherein  he  admit- 
ted that  this  proceeding  was  brought  by  him 
under  section  2972,  vol.  1,  of  the  Civil  C3ode 
of  1902.  Judgment  was  rendered  in  favor 
Qt  the  plaintiffs.    From  ttils  judgment  the 


defendants  appealed,  which  appeal  came  on 
to  be  heard  before  Judge  Purdy  at  the  court 
of  common  pleas  for  Georgetown  county, 
who  handed  down  the  following  judgment 
(omitting  the  caption): 

"In  this  case,  by  the  order  of  Judge  Watts, 
the  matter  was  referred  back  to  the  magis- 
trate for  a  new  trial.  When  I  first  read  the 
order  of  Judge  Watts  and  the  proceedings 
had  by  the  magistrate,  I  was  of  the  opinion 
that  the  plaintiffs  had  no  standing  whatever 
in  court;  and,  bad  I  dictated  my  judgment 
at  the  time  of  the  hearing,  I  would  have  dis- 
missed the  proceedings.  A  careful  study  of 
the  proceeding  has  convinced  me  that  Judge 
Watts'  order,  while  it  reversed  the  judgment 
of  the  magistrate  in  the  first  instance,  can- 
not be  construed  as  giving  any  authority  to 
dismiss  the  proceeding,  for,  had  such  been 
his  intention,  such  should  have  been  his  or- 
der. Construing  his  order  now,  upon  calm 
reflection.  I  must  take  it  just  as  it  concludes 
— ^that  the  matter  is  sent  back  to  the  magis- 
trate for  a  new  trial,  inasmuch  as  he  says 
title  to  land  is  involved^  There  was  another 
reason  why  I  thought  the  plaintiffs  had  no 
standing  in  court  and  that  was  because,  on 
comparing  the  notice  or  rule  with  section 
2972  of  volume  1  of  the  Civil  Code  of  this 
state,  I  thought  that  the  notice  failed  to  com- 
ply with  the  requirements  of  the  statute, 
and  I  was  prepared  to  so  hold.  But  upon 
I  studying  the  matter  and  looking  into  the 
authorities  I  find  that  our  Supreme  Court 
has  held  exactly  to  the  contrary  in  Sires  v. 
Moeeley,  60  S.  C.  604,  39  S,  B.  7.  The  case* 
therefore,  having  been  sent  back  for  a  new 
trial  because  title  to  land  was  involved,  and 
no  showing  having  been  made  as  to  title, 
or,  rather,  no  bona  fide  color  of  chain  to  the 
possession  of  such  premises  having  been 
shown,  the  judgment  of  the  magistrate  fol- 
lowed, as  a  matter  of  course,  in  favor  of 
the  plaintiffs.  The  case  above  cited  also 
holds  that  it  is  sufficient  description  of  the 
premises  to  state  that  the  premises  are  sit- 
uate in  the  same  county  in  which  the  magis- 
trate resides,  and  are  In  possession  of  the 
defendant  Under  the  authority,  therefore, 
of  Sires  V.  Moseley,  supra,  the  appeal  is  dis- 
missed, and  the  judgment  of  the  magistrate 
is  sustained,  and  the  case  is  remanded  to  the 
magistrate  for  the  execution  of  his  judgment 
and  it  Is  so  ordered  and  decreed." 

From  this  judgment  the  defendants  have 
appealed  upon  the  following  five  grounds: 

"(1)  Because,  it  is  respectfully  submitted^ 
his  honor  the  circuit  judge  erred  in  constru- 
ing the  order  of  Judge  Watts,  dated  12th 
November,  1908,  as  requiring  a  new  trial  to 
be  held,  whereas  he  should  have  held  that 
said  order,  by  reversing  the  magistrate's  first 
judgment  practically  sustained  the  exception 
to  the  jurisdiction  of  the  magistrate's  court 
for  want  of  service  of  a  notice  to  quit  and 
was  equivalent  to  an  order  remanding  the 
case  to  the  magistrate  for  such  further  pro- 
ceedings as  might  be  proper  to  carry  the  ot- 
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der  Into  effect,  and  that  it  was  therefore  the 
duty  of  the  magistrate,  under  said  order  of 
Judge  Watts,  to  dismiss  the  proceeding  for 
want  of  Jurisdiction. 

**{2)  Because,  this  being  a  special  proceed- 
ing under  section  2972,  voL  1,  Civ.  Code  1902, 
which  does  not  provide  for  or  require  a  trial 
of  the  cause  upon  its  merits,  the  order  of 
Judge  Watts  granting  a  new  trial  should 
have  been  construed  by  his  honor  Judge 
Purdy,  in  conformity  with  the  plain  terms 
of  the  statute,  as  meaning  that  the  magis- 
trate should  dismiss  the  case  for  want  of 
jurisdiction,  and  his  honor  Judge  Purdy  erred 
in  not  so  holding. 

"(3)  Because  his  honor  Judge  Purdy,  it  is 
respectfully  submitted,  erred  in  overruling 
the  appellants'  fourth  exception  to  the  magis- 
trate judgment,  on  the  ground  that,  'the 
plaintiffs  having  offered  no  testimony  in  sup- 
port of  their  claim,  it  was  error  In  the  mag- 
istrate to  render  Judgment  for  them/ 

"(4)  Because,  it  is  respectfully  submitted, 
his  honor  Judge  Purdy  erred  in  overruling 
the  appellants'  third  exception  to  the  magis- 
trate judgment,  which  was  as  follows:  *Be- 
cause,  at  first  hearing  of  this  case  before  the 
magistrate  on  12th  May,  1903,  the  defend- 
ants, appearing  for  that  purpose  only,  inter- 
posed the  same  objection  to  the  jurisdiction 
of  the  court  upon  the  ground  of  nonservice 
of  a  notice  to  quit  upon  the  defendants,  and, 
the  objection  being  overruled,  they  declined 
to  offer  any  testimony  or  to  participate  In 
the  trial;  and,  judgment  having  been  ren- 
dered against  them,  they  appealed  to  the 
circuit  court  upon  the  ground,  among  others, 
that  no  service  of  a  notice  to  quit  had  ever 
been  made.  Upon  the  hearing  of  the  appeal, 
the  exceptions  were  sustained,  the  judgment 
of  the  magistrate  reversed,  and  the  case  re- 
manded. The  question  of  jurisdiction  there- 
upon became  res  Judicata,  and  the  magistrate 
bad  no  power  to  proceed  further  in  the  case, 
except  to  enter  an  order  dismissing  the  pro- 
ceeding.' 

"(5)  Because,  it  is  especially  submitted,  his 
honor  Judge  Purdy  erred  in  overruling  the 
appellants'  second  exception  to  the  magis- 
trate judgment,  which  was  as  follows:  'Be- 
cause, this  being  a  special  statutory  proceed- 
ing, brought  under  section  2972,  vol.  1,  Civ. 
Code  1902,  for  the  summary  ejectment  of  the 
defendants  from  lands  which  they  were  al- 
leged to  have  entered  without  the  consent  of 
the  plaintiffs  and  without  warrant  of  law, 
the  mode  of  procedure  provided  by  the  stat- 
ute must  be  strictly  followed;  and  it  having 
been  admitted  by  the  magistrate,  and  being 
a  fact,  that  no  notice  to  quit  the  premises 
in  question  had  ever  been  served  upon  the 
defendants  as  required  by  the  statute,  he 
was  without  Jurisdiction  to  proceed  in  the 
case,  and  erred  in  so  doing  over  the  objec- 
tion and  against  the  protest  of  the  defend- 
ants.' " 

We  w\\\  now  consider  these  exceptiona  in 
their  order* 


(1)  We  do  not  think  Judge  Purdy  failed  to 
properly  construe  Judge  Watts'  order  as  re- 
quiring a  new  trial,  for,  in  his  own  hand- 
writing, he  himself  ordered  a  new  trial. 
That  having  been  done,  we  do  not  see  that 
any  construction  of  the  terms  of  said  order 
should  cause  us  to  ascribe  a  different  mean- 
ing to  the  words  **new  trial"  as  used  by  the 
judge  himself.  That  being  the  case,  we  over- 
rule this  exception. 

(2)  This  exception  is  subject  to  the  same 
reasoning  as  adopted  in  disposing  of  the 
first,  and  it  is,  therefore,  overruled. 

(3)  The  defendants  having  ''pitched  their 
battle,"  so  to  speak,  upon  their  demurrer  to 
the  jurisdiction  of  the  magistrate,  we  do 
not  see  any  merit  in  their  objection  to  the 
action  of  the  magistrate;  and  this  exception, 
therefore,  is  overruled. 

(4  and  5)  These  exceptions  may  be  consid- 
ered together.  This  court  conceded  to  the 
defendants  at  the  hearing  before  us  the  right 
to  attack  the  judgment  of  Sires  v.  Moseley 
60  S.  C.  504,  39  S.  B.  7.  This  was  really 
the  ground  of  serious  contention  by  the  ap- 
pellants' attorney.  We  have  given  his  argu- 
ment a  patient  and  thorough  consideration, 
but  do  not  see  that  he  has  presented  any 
grounds  for  overruling  the  case  of  Sires  v. 
Moseley,  supra.  In  the  recent  judgment  of 
this  court  in  the  case  of  A.  M.  Lee  v.  Caleb 
Chaplin  et  aU  70  a  0.  561,  50  S.  B.  501, 
which  involved  the  same  question,  this  court 
has  rendered  its  Judgment  reaffirming  Sh:es 
V.  Moseley,  and  we  will  not,  therefore,  go 
over  the  same  ground  again.  These  excep- 
tions are  overruled. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  Judge  Purdy  appealed  from  be, 
and  the  same  is,  affirmed. 

GARY,  A.  J.,  did  not  sit  in  this  case,  be- 
cause of  illness. 


(71  S.  C.  571) 
PHILLIPS  V.  AMERICAN  TELEPHONE  ft 

TELEGRAPH  CO.* 

(Supreme  Court  of  South   Carolina.     May  6, 

1905.) 

1.  Telegraph   Companies -— Tbbspass  —  Ac- 
tion FOB  Damages. 

Where  a  telegraph  company  has  erected 
Its  lines  outside  of  the  way  granted  to  it,  the 
remedy  is  by  an  action  for  damages,  and  not 
by  condemnation. 

2.  Deed— CoNSiDEBATiON— Seal. 

Though  a  seal  is  prima  facie  evidence  of 
consideration  for  a  deed,  and,  if  no  connidera- 
tion  is  expressed,  the  seal  would  be  sufficient, 
the  principle  does  not  apply  when  the  question 
is  whether  the  covenantor  should  return  to 
the  covenantee  the  consideration  received  before 
repudiating  the  deed  for  fraud. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Deeds.  §§  23,  585.] 

8.  Trial— Instruction  on  the  Facts. 

An  instruction  in  an  action  for  damages 
to  land  ^y  a  telegraph  company  that;  "You 
know  what  'actual'  means  and  what  'damages' 

•Eabearixig  denied  May  »,  IMB^ 
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mean.  Now,  In  this  case,  what  was  the  actual 
damages?  Figure  that  out.  Now  go  to  the 
question  of  punitive  damages,  and  figure  that 
out" — is  not  on  the  facts. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;   Gage,  Judge. 

Action  by  J.  V.  Phillips  against  the  Amei^ 
lean  Telephone  &  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Ralph  K.  Oarson,  for  appellant  Stan- 
yarne  Wilson,  for  respondent. 

POPE,  C.  J.  Plaintiff  brought  his  action 
against  defendant  for  $1,000  damages,  al- 
leging that  in  the  construction  of  its  line 
through  the  plaintiff's  land  in  Cherokee 
county  the  defendant  oppressively,  without 
right,  with  high  hand,  in  reckless  and  wan- 
ton disregard  of  the  rights  of  plaintiff,  went 
upon  the  plaintliTs  lands  in  said  county,  and 
cut  a  swath  about  18  feet  wide  through  his 
woodland,  a  part  of  said  tract,  by  cutting 
down  the  timber  for  said  width,  and  for 
a  distance  of  600  yards,  while  constructing 
its  poles,  wires,  and  lines;  and  also  drove 
over  and  through  his  sown  wheat  on  said 
land,  and  permitted  stock  in  its  service  to 
eat  upon  and  trample  it  down.  The  de- 
fendant, in  its  answer,  set  up  that  the  plain- 
tiff, for  a  valuable  consideration,  under  his 
hand  and  seal,  granted  to  the  defendant,  its 
successors  and  assigns,  the  right  to  construct, 
operate,  and  maintain  its  line  of  telephone 
over,  along,  and  upon  the  property  of  the 
plaintiff  described  in  the  complaint;  and  that 
in  pursuance  of  the  said  grant  and  license 
of  the  plaintiff  the  defendant  did  enter  upon 
the  premises  described  in  the  complaint,  and 
constructed  its  line  of  telephone  in  the  man- 
ner, under  the  terms,  and  in  accordance 
with  the  privileges  contained  in  said  grant 
The  cause  came  on  for  trial  before  a  judge 
and  Jury.  Testimony  was  introduced  on 
both  sides.  At  the  conclusion  of  plaintiff*s 
testimony  the  defendant  moved  for  a  non- 
suit and  dismissal  of  the  complaint  on  the 
ground  that  it  had  been  proven  that  the 
defendant  entered  upon  the  lands  of  the 
plaintiff  with  his  knowledge  and  consent, 
and  that  there  was  no  proof  that  the  plain- 
tiff had  made  demand  for  compensation  and 
been  refused;  that  where  entry  upon  land 
was  with  knowledge  and  consent  of  the 
plaintiff,  the  remedy  by  condemnation  pro- 
ceedings was  exclusive,  unless  it  had  been 
shown  by  the  evidence  that  demand  for  com- 
pensation had  been  made  and  refused  after 
the  line  had  been  constructed;  that  the 
remedy  by  condemnation  being  exclusive, 
the  court  was  without  jurisdiction,  and  the* 
defendant  was  entitled  to  a  nonsuit  and  dis- 
missal of  the  complaint  The  circuit  judge 
declined  this  motion.  The  defendant  then 
introduced  its  testimony.  The  following  is 
the  deed  which  .the  plaintiff  was  said  to 
have  made  for  the  right  ot  way: 

"Received  of  the  American  Telephone  and 


Telegraph  Oomipany  of  South  Carolina,  on^ 

dollar  dollars    in   oonsideratlon    of 

which  I  hereby  grant  unto  said  company, 
its  successors  and  assigns,  the  right  to  con- 
struct operate  and  maintain  its  lines  over 
and  along  the  property  which  I  own,  or  in 
which  I  have  an  interest  in  the  township 
of  White  Plains,  county  of  Cherokee,  and 
State  of  South  Carolina,  including  the  neces- 
sary poles  and  fixtures  along  the  roads, 
streets  or  highways  a'djoining  the  property 
owned  by  me  in  said  township;  said  sunis  re- 
ceived in  full  payment  for  such  right,  and 
in  fuU  satisfaction  of  trimming  any  trees 
along  said  lines  necessary  to  keep  the  wires 
cleared  at  least  eighteen  inches,  with  the 
right  to  set  the  necessary  guy  and  brace 
poles,  and  attach  to  trees  the  necessary  guy 
wires,  and  with  the  right  to  trim  or  cut 
down  any  tree  that  might  interfere  with 
the  line. 

"Witness  my  hand  and  seal,  this  7th  day 
of  March,  1901,  at  Clifton.  No.  1,  S.  C.  [post 
office  address]. 

"J.  V.  Phillips.    [L.  8.1 

•'Witness,  C.  D.  Warlick  [Land  Ovmerl.** 

"Private  Property, 

•'No  officer  or  employ^  of  this  company  is 
authorized  to  procure  a  receipt  to  a  voucher, 
except  upon  the  payment  of  Its  amount  and 
the  company  hereby  gives  notice  that  If  this 
voucher  is  signed  without  payment  being 
made,  it  is  done  at  the  signer's  own  risk." 

After  the  judge's  charge  to  the  jury,  they 
retired,  and  found  a  verdict  of  $100  for  the 
plaintiff  against  the  defendant  Thereupon 
tile  defendant  gave  notice  of  a  motion  for 
a  new  trial  upon  the  following  grounds:  "(1) 
That  the  verdict  was  excessive.  That  the 
defendant  having  entered  with  the  consent 
of  the  plaintiff,  was  not  a  trespasser — puni- 
tive damages  could  not  be  awarded;  and  that 
the  amount  of  the  verdict  was  in  excess  of 
the  damages  proved.  (2)  That  the  verdict 
was  contrary  to  the  law  as  charged  by  the 
court  the  jury  having  been  instructed  by  the 
court  that  the  contract  could  not  be  rescind- 
ed without  a  return  or  tender  in  return  of 
the  consideration  paid,  and  the  proof  being 
conclusive  as  to  the  consideration.  (3)  Be- 
cause the  entry  of  the  defendant  having  been 
made  with  the  consent  and  knowledge  of 
the  plaintiff,  there  being  no  proof  of  a  de^ 
mand  for  and  refusal  of  compensation,  or 
that  any  timber  had  been  cut  that  did  not 
interfere  with  the  wires,  that  plaintiff's  rem- 
edy by  condemnation  was  exclusive,  and 
damages  could  not  be  awonled  by  the  court. 
(4)  Because  there  was  no  proof  of  fraud,  and 
the  verdict  of  the  jury  was  contrary  to  the 
law  as  charged  by  the  court" 

In  refusing  the  motion  for  a  new  trial,  the 
judge  used  the  following  language:  "First 
place,  I  don't  regard  the  verdict  punitive.    A' 
suit  for  11,000  and  a  verdict  of  |100,  I  do 
not  see  any  elttnent  of  pnnitlTe  damages  in 
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it.  Next,  tlie  coniideration.  Yoa  can  al* 
ways  go  into  the  consideration.  Surely,  If 
two  parties  made  a  contract,  and  the  consid- 
eration was  a  dollar,  yon  can  show  the  dol- 
lar was  never  paid.  But  the  other  question 
is  a  s^ous  question,  and  I  have  ruled  on  it 
That  Is  Jurisdiction.  It  is  a  close  question, 
and  I  may  he  wrong  on  that  question;  but 
that  is  the  way  it  looks  to  me.  Now,  on 
the  other  question,  about  the  testimony,  I 
will  be  frank  with  you.  I  would  give  the 
same  weight  to  the  testimony  as  they  did. 
Wallack  didn't  deny  that  he  gave  It  to  him 
as  a  present  Mr.  Phillips*  testimony  im- 
pressed me.  Mr.  Wilson  put  it  too  much, 
and  Phillips  called  out  to  him  he  had  it  too 
much;  and,  all  in  all,  I  agree  with  Phillips. 
I  don't  know  who  Wallack  is.  He  is  a  young 
man  engaged  in  this  business,  and  you  know 
how  they  have  to  get  the  right  of  way.  They 
have  a  lot  of  people  to  see,  and  In  a  hurry, 
and  have  no  time  to  talk  to  people.  I  think 
it  was  Just  about  as  Phillips  testified  to. 
Wallack  didn't  deny  it  He  said  he  read  the 
contract  over  to  him.  The  question  of  frand 
is  a  question  of  fact.  I  don't  think  I  could 
disturb  this  verdict.  As  I  say,  I  have  consid- 
erable doubts  about  the  question  of  law,  but 
the  Supreme  Court  can  settle  that  It  la  an 
interesting  question." 

The  motion  being  refused,  and  Judgment 
being  entered  upon  the  verdict,  the  defend- 
ant appealed  on  the  following  grounds: 

"First  In  refusing  defendant's  motion  for 
nonsuit  and  to  dismiss  the  complaint  upon 
the  ground  that  the  remedy  by  condemnation 
proceedings  under  the  statute  was  exclusive; 
it  having  been  shown  that  the  entry  was 
with  the  knowledge  and  consent  of  the  plain- 
tiff,  and  there  being  no  evidence  of  demand 
for  and  refusal  of  compensation  after  the 
line  was  constructed;  and  thereby  ruling 
that  the  plaintiff  could  not  recover  compensa- 
tion for  any  special  damage  that  had  been 
done  his  premises  in  constructing  defendant's 
telephone  line  through  his  land  by  condemna- 
tion proceedings  under  the  statute. 

"Second.  In  ruling  and  holding  that  the 
plaintiff's  action  was  not  an  action  for  dam- 
ages for  entry  upon  and  construction  of  the 
telephone  line  across  the  plaintiff's  premises 
without  plaintiff's  consent,  but  an  action  for 
trespass  upon  the  plaintiff's  premises  outside 
of  the  right  of  way  granted. 

**Third.  In  adding  to  defendant's  third  re- 
quest to  charge,  as  follows:  *I  leave  it  to 
you,  gentlemen,  to  say  whether  or  not  there 
was  any  consideration  paid.'  The  error  con- 
sisting in  submitting  to  the  Jury  as  a  ques- 
tion of  fact  for  their  determination  the  pay- 
ment or  nonpayment  of  a  consideration,  when 
this  was  established  by  the  grant  under  seal. 

"Fourth.  In  charging  the  Jury  as  follows: 
•What  actual  damages  did  lie  suffer?  You 
know  what  "actual"  means  and  what  "dam- 
ages" means.  If  a  man  were  to  meet  you  in 
the  road,  and  you  were  in  your  buggy,  and 
he  was  to  run  against  you  and  break  the 


wheel  ol  your  buggy,  and  it  cost  you  $5  to 
put  it  back  on,  that  would  be  what  is  called 
actual  damages.  Now,  in  this  case,  what 
was  the  actual  damages?  Figure  that  out 
Now,  go  to  the  question  of  punitive  dam- 
ages, and  figure  that  out'  The  error  being 
that  in  80  charging  the  Judge  charged  upon 
facts  in  assuming  that  the  plaintiff  had  suf- 
fered both  actual  and  punitive  damages,  and 
that  the  Jury  were  to  make  calculation  and 
ascertain  the  amount 

"Fifth.  In  charging  the  Jury  as  follows: 
•Now,  if  Phillips  was  not  overreached,  if  the 
facts  satisfy  you  that  Phillips  knew  what  he 
was  doing — ought  to  have  known — and  got 
paid  for  this  thing,  of  course,  he  cannot  re- 
cover.' The  error  being  that  the  Jury  were 
thereby  instructed  that  Phillips  was  entitled 
to  recover,  unless  he  was  paid  for  his  grant 
for  right  of  way. 

"Sixth.  In  not  granting  a  new  trial  upon 
the  third  ground  of  the  defendant's  motion, 
to  wit:  'Because,  entry  of  the  defendant  hav- 
ing been  made  with  the  consent  and  knowl- 
edge of  the  plaintiff,  there  being  no  proof  of 
demand  for  and  refusal  of  compensation,  or 
that  any  timber  had  been  cut  that  did  not 
interfere  with  the  wires,  that  plaintiff's  rem- 
edy by  condemnation  was  exclusive,  and 
damages  could  not  be  awarded  by  the  court;' 
and  thereby  ruling  and  holding  that  an  ac- 
tion for  damages  would  He  in  the  court  of 
common  pleas  for  entry  and  constructing  of 
a  telephone  Line,  with  knowledge  and  consent 
of  the  owner  of  the  premises,  without  evi- 
dence of  a  demand  and  refusal  of  compensa- 
tion after  construction  of  the  line,  or  that 
a  trespass  had  been  committed  upon  said 
premises,  and  that  the  remedy  by  condem- 
nation was  not  exclusive  under  the  evidence 
of  the  case. 

"Seventh.  In  refusing  to  grant  a  new  trial 
upon  the  fourth  ground  of  defendant's  mo- 
tion, viz.,  'that  there  was  no  proof  of  fraud, 
and  that  the  verdict  was  contrary  to  the  law 
as  charged  by  the  court'  The  error  being 
that  the  court  thereby  ruled  and  held  that 
when  a  person  who  is  able  to  read  and  write, 
and  not  laboring  under  any  disability,  signs 
a  paper  without  reading  it,  after  opportunity 
had  been  afforded  to  do  so,  is  not  presumed 
to  know  its  contents,  nor  estopped  from  al- 
leging that  the  same  was  procured  by  fraud 
and  misrepresentations." 

We  will  now  consider  these  grounds  of  ap-. 
peal  in  their  order: 

1,  It  is  true,  as  defendant  says,  that,  where 
condemnation  proceedings  are  applicable, 
tliey  are  exclusive  of  any  other  remedy;  but 
in  this  case  the  suit  is  for  damages  for  in- 
juries done  outside  of  the  right  of  way.  The 
entry  was  made  by  the  consent  of  the  plain- 
tiff, for  it  will  be  remembered  that  the  tim- 
ber was  destroyed  beyond  the  13  feet  of  right 
of  way  of  the  defendant,  and  also  the  inju- 
ries done  by  the  teams  being  driven  over 
plalntiiTs  lands.  Therefore  this  ground  of 
appeal  is  not  well  taken  and  is  overruled. 
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2.  We  think  this  second  ground  of  appeal 
must  be  overruled  for  the  same  reasons  given 
in  disposing  of  the  first  ground  of  appeal, 
and  it  is  therefore  overruled. 

8.  We  think  there  was  no  error  In  the 
charge  of  the  circuit  judge,  as  here  com- 
plained of,  under  the  issue  as  raised  by  de- 
fendant Certainly,  the  consent  signed  by 
the  plaintiff  was  under  seal,  and  this  court, 
in  the  case  of  Brown  v.  Brown,  44  S.  C.  378, 
381,  22  S.  E.  412,  in  speaking  of  the  consid- 
eration named  In  a  deed,  says:  "The  seal  it- 
self Is  prima  facie  evidence  of  consideration, 
and,  If  no  consideration  is  expressed  in  the 
deed  at  all,  that  seal  will  be  sufficient" 
While  this  principle  prevents  a  deed  under 
seal  from  being  attacked  for  want  of  con- 
sideration, it  does  not  apply  when  the  ques- 
tion 18  whether  the  covenantor  should  return 
to  the  covenantee  the  consideration  received 
before  repudiating  the  deed  for  fraud.  In 
that  case  it  would  seem  to  be  Just  that  the 
covenantor  should  be  permitted  to  show  that, 
as  a  matter  of  fact,  no  consideration  was  re- 
ceived, and  therefore  none  could  be  returned. 

4.  We  do  not  see  that  the  circuit  Judge 
committed  any  error  as  here  attempted  to  be 
pointed  out  The  language  used  by  him  was 
Intended  to  point  out  to  the  jury  the  meaning 
of  the  words  "actual  damages,"  and  then, 
also,  "punitive  damages."  The  judge  did 
not  charge  upon  the  facts,  but  left  these  mat- 
ters solely  for  the  Jury.  We  therefore  over- 
rule this  exception. 

6.  We  do  not  think  the  circuit  Judge  was 
in  error,  as  here  attempted  to  be  pointed  out 
We  do  not  think  the  circuit  Judge  instructed 
the  Jury  that  Phillips  was  entitled  to  recover 
unless  he  was  paid  for  his  grant  for  right  of 
way.    This  exception  Is  therefore  overruled. 

6.  We  do  not  see  any  errw  In  the  conduct 
of  the  circuit  Judge  here  complained  of,  for, 
as  before  remarked,  the  damages  sought  by 
the  plaintiff  were,  or  might  have  been,  con- 
strued to  relate  to  the  land  beyond  the  right 
of  way.    This  ground  of  appeal  is  overruled. 

7.  This  ground  of  appeal  seems  to  imply 
that  the  circuit  Judge  should  be  overruled, 
because  he  failed  to  take  defendant's  view  of 
the  sufficiency  of  the  testimony  offered  in  this 
case.  He  could  very  well  have  reached  the 
conclusion  he  did  from  the  effect  upon  his 
mind  of  the  testimony  offered  by  each  party 
at  the  trial.  We  think,  therefore,  that  this 
ground  of  appeal  should  be  overruled. 

The  Judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

PER  CURIAM.  After  careful  conaldera- 
tion  of  the  petition  herein  the  court  has  fail- 
ed to  discover  that  any  material  question  of 
law  or  of  fact  has  been  overlooked  or  disre- 
garded. The  court,  in  view  of  the  case  of 
Jones  V.  Railway  Company,  67  S.  C.  181,  45 
S.  E.  188,  and  the  evidence  that  the  title  to 
the  crop  was  in  another  than  the  plaintiff, 
did  not  at  all  rest  its  opinion  upon  the  fact 
of  Injury  to  the  crop,   and  the  reference  to 


the  crop  in  considering  the  sixth  exception 
was  mere  inadvertence,  for  In  considering 
the  first  exception  the  court  was  careful  to 
avoid  all  reference  of  injury  to  the  crop,  and 
such  reference  haB  been  stricken  from  the 
opinion. 

It  is  therefore  ordered  that  the  petition  be 
dismissed,  and  that  the  order  heretofore 
granted  staying  the  remittitur  be  revoked. 

■*'"*'*■  (71  s.  C.  518> 

COLEMAN  et  al.  v.  COLEMAN  et  al. 

(Supreme  Court  of  South  Carolina.    April  22, 
1905.) 

Tenancy  in  Common— Deed  toom  one  Co- 
Tenant— Presumptions. 

A  tenant  in  common  conveyed  the  entire 
fee  to  A.  and  her  children.  She  conveyed  the 
fee  to  B.,  who,  with  his  heirs,  held  exclusive 
possession  for  more  than  20  years.  Held  error 
to  charge  that  a  deed  to  B.  from  the  co-tenanta 
of  the  grantor  of  A.  could  be  presumed  as 
against  the  children  of  A.  after  they  arrived  at 
their  majority. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;   Gage,  Judge. 

Action  by  William  H.  Coleman  and  oth- 
ers against  Martin  Coleman  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap^ 
peal.    Reversed. 

Ragsdale  &  Dixon,  for  appellanta  J.  E. 
McDonald,  for  respondents. 

WOODS,  J.  This  action  was  instituted 
for  the  recovery  of  three-fourths  interest  In 
a  tract  of  land  containing  415  acres;  the 
plaintiffs  alleging  that  the  defendants  had 
ousted  them,  and  now  hold  possession  of 
the  entire  tract  The  defendants  set  up 
several  defenses,  but  none  of  them  are  in- 
volved in  this  appeal,  except  defendants' 
claim  of  title  by  presumption  of  a  deed  to 
them  by  adverse  possession  for  more  than 
20  years.  The  Jury  found  a  verdict  for  the 
plaintiffs  for  three-fourths  of  one-seventh 
of  the  land.  Instead  of  the  three-fourths  of 
the  whole  claimed  by  them.  The  plaintiffs 
appeal. 

The  facts  are  not  in  dispute.  The  questions 
of  law  are  difficult  and  interesting.  Mrs.  Mar- 
tha N.  Dawkins  inherited  the  land  from  her 
husband,  John  Dawkins,  and  remained  in  pos- 
session of  it  until  her  death,  February  5, 
1873.  She  died  intestate,  leaving  seven  chil- 
dren as  her  heirs  at  law.  Her  son  John  T. 
Dawkins,  who  lived  with  his  mother  and 
managed  her  affairs,  held  possession  of  the 
land  until  January  13,  1880,  when  he,  dis- 
regarding the  interest  of  his  brothers  and  sis- 
ters, undertook  to  convey  the  entire  tract  to 
Mary  E.  Coleman  and  her  children  by  a  deed 
In  the  usual  form,  with  general  warranty. 
There  was  some  testimony  to  the  effect  that 
Mary  E.  Coleman  with  her  husband  and  chil- 
dren was  in  the  actual  possession  of  the  land 
under  this  deed  until  February  15,  1881, 
when  she  in  turn  undertook  to  convey  the  en- 
tire land  by  her  deed  with  general  warranty  to 
Charles   F.    Coleman,    disregarding   the   in* 
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terest  of  her  cbildren.  Charles  F.  Cole- 
man and  his  heirs,  the  defendants,  have 
been  in  possession  since  the  execution  of  this 
deed.  The  children  of  Mary  E.  Coleman, 
the  plaintiffs,  were  infants  of  tender  years 
when  these  deeds  were  made;  the  youngest 
not  haying  attained  majority  until  March  19, 
1899.  This  action  was  commenced  July  2, 1903. 

The  defendants'  position  is  that  although 
they  entered  under  the  deed  from  Mary  E. 
Coleman,  and  so  became  tenants  in  common 
with  the  plaintiffs  as  to  the  one-seventh 
interest  conveyed  by  the  deed  from  John 
T.  Dawkins,  yet  the  plaintiffs  showed  no 
title  to  the  other  six  shares  belonging  to 
the  other  children  of  Mrs.  Dawkins,  but,  on 
the  contrary,  a  deed  to  the  defendants  from 
the  other  Dawkins  heirs  would  be  presumed 
from  their  possession  of  the  land,  claiming 
it  adversely  to  these  heirs,  for  20  years,  and 
that  the  plaintiffs,  though  tenants  in  com- 
mon with  them,  would  have  no  share  in  the 
benefit  of  this  presumption.  The  circuit 
judge  sustained  this  position,  and  the  plain- 
tiffs, by  their  exceptions,  challenge  the  cor- 
rectness of  the  charge  in  this  respect 

Where  a  defendant  does  not  stand  in  any 
relation  of  trust  or  obligation  to  the  plain- 
tiff, and  the  plaintiff  proves  a  common 
source,  and  a  title  from  the  common  sonrce. 
It  is  well  established  the  defendant  may 
then  protect  himself  by  showing  he  has  ac- 
quired an  outstanding  title  superior  to  the 
common  source.  Bryce  v,  Cayce,  62  S.  C. 
563,  40  S.  E.  948;  Robertson  y.  Pickrell,  100 
U.  S.  608,  8  Sup.  Ct.  407,  27  L.  Ed.  1049. 

The  questions  here  are,  first,  whether  the 
defendants  have  acquired  such  superior  out- 
standing title,  separate  from  that  under 
which  plaintiffs  claim;  and,  second,  if  they 
have,  will  they  be  allowed  to  assert  it 
against  those  with  whom  they  stood  In  the 
relation  of  tenants  in  common? 

In  trying  to  answer  the  first  question,  it 
is  essential  to  consider  the  precise  legal  re- 
lation to  the  land  in  which  the  execution 
of  the  two  deeds  placed  the  plaintiffs  and 
the  defendants,  or  their  father,  from  whom 
they  inherited.  By  the  deed  to  Mary  BL 
Coleman  and  her  children  from  John  T. 
Dawkins,  the  plaintiffs  became  Infant  ten- 
ants in  common  not  only  with  their  mother, 
but  with  the  brothers  and  sisters  of  John  T. 
Dawkins.  But  as  they  took  under  a  deed 
purporting  to  convey,  not  an  interest,  but 
the  entire  land,  the  claim  and  possession  of 
themselves  and  their  mother  under  the 
deed  became  immediately  adverse  to  the 
other  tenants  in  common;  and  its  date 
was  the  date  of  the  ouster  of  the  other 
Dawkins  heirs,  and  the  commencement  of 
the  period  of  20  years,  at  the  expiration  of 
which  a  deed  from  them  would  be  pre 
sumed.  This  deed  would  not  be  presumed  to 
have  been  made  at  the  expiration  of  the 
I»erlod  of  20  or  more  .years,  but  at  its  be- 
ginning. Therefore,  when  the  other  Daw- 
kins heirs  failed  to  assert  title  for  more  than 


20  years,  down  to  the  commencement  of  this 
action,  it  is  presumed  they  conveyed  their 
shares  when  title  was  asserted  against  them 
by  their  co-tenant,  John  T.  Dawkins,  to 
those  who  took  his  title  and  entered  under  it 
McLeod  T.  Rogers,  2  Rich.  Law,  22;  Metz 
V.  Metz,  48  S.  C.  491,  26  S.  B.  787.  The  con- 
clusion seems  irresistible,  therefore,  that  the 
entry  and  holding  of  Mrs.  Coleman  and 
the  plaintiffs,  and  the  subsequent  entry  and 
holding  of  the  defendants  for  more  than 
20  years,  established  by  presumption  a  deed 
to  Mrs.  Coleman  and  her  children  from  the 
other  Dawkins  heirs  when  they .  received  a 
deed  from  John  T.  Dawkins;  and  the  de- 
fendants therefore  could  not  postpone  the 
date  of  the  presumed  deed  from  the  Daw- 
kins heh:s  to  the  date  of  the  deed  purport- 
ing to  convey  the  entire  tract  from  Mary  E. 
Coleman  to  their  father.  If  this  view  is 
correct,  then  it  is  clear  the  minority  of  the 
plaintiffs  would  protect  their  interest  as 
well  under  the  deed  presumed  to  have  been 
made  to  them  and  their  mother  by  the  six 
other  Dawkins  heirs  as  under  the  deed  ac- 
tually made  by  John  T.  Dawkins. 

liet  us  take,  however,  another  and  the 
most  favorable  view  of  defendants'  relation 
to  the  John  T.  Dawkins  deed.  Assume  that, 
while  the  presumption  did  begin  to  run 
against  the  six  Dawkins  heirs  when  John  T. 
Dawkins  made  his  deed  to  the  plaintiffs  and 
their  mother,  yet  that  the  defendants  may 
support  the  claim  that  the  presumption  at 
the  end  of  the  period  of  20  years  was  not 
that  a  deed  had  been  made  by  these  heirs 
to  Mary  E.  Coleman  and  her  children,  the 
plaintiffs,  but  to  Mary  B.  Coleman,  defend- 
ants* grantor,  alone;  or  even  assume  (though 
this  seems  most  illogical)  that  a  deed  by  the 
six  Dawkins  heirs  would  be  presumed  to 
have  been  made  not  when  they  weie  dis- 
seised by  their  co-tenant,  John  T.  Dawkins, 
but  when  Mary  E.  Coleman,  his  grantee,  un- 
dertook to  convey  to  the  defendants'  father. 
Under  this  view,  it  vdll  not  be  doubted  that 
defendants'  father  and  the  plaintiffs  became 
tenants  in  common  as  to  the  entire  land,  for 
neither  the  deed  of  their  mother  nor  their 
actual  eviction  could  have  any  effect  on  the 
interest  of  the  plaintiffs  so  long  as  they  were 
minors.  Hence,  as  against  the  plaintiffs,  the 
deed  of  Mrs.  Coleman  could  have  no  other 
effect  than  to  place  the  father  of  defendants 
in  the  same  relation  to  the  plaintiffs  that  she 
herself  occupied.  Not  only  did  she  hold  as 
tenant  in  common  with  the  plaintiffs,  her 
infant  children,  but  her  interest  was  acquired 
under  the  same  deed.  This  being  so,  could 
Charles  F.  Coleman  or  his  children,  who  suc- 
ceeded him  in  the  relation  of  tenant  in  com- 
mon with  the  plaintiffs,  set  up  against  them 
a  title  acquired  by  presumption  of  a  convey- 
ance of  the  other  interests  in  the  land?  This 
question  must  be  answered  in  the  negative, 
for  two  reasons:  First  The  possession  of 
one  tenant  in  common  is  constructively,  the 
possession  of  all,  and  whatever  rights  are 
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acquired  against  strangfers  by  possession 
stand  for  the  benefit  of  all.  Scalfe  v.  Thom- 
son, 16  S.  C.  337.  After  the  ouster  of  the  Daw- 
kins  heirs,  they  occupied  the  relation  of  straur 
gers,  and  rights  acquired  against  them  by  pos- 
session belonged  to  all  the  co-tenants  who  wei<i 
not  ousted.  As  we  have  seen,  neither  these 
defendants  nor  their  father  nor  Mrs.  Mary  E. 
Coleman  could  deprive  the  plaintiffs  of  their 
full  rights  as  co-tenants  by  eviction  or  in 
any  other  way  until  they  attained  majority. 
The  position  that  the  plaintiffs  were  co-ten- 
ants as  to  only  one-seventh  of  the  land  is 
utterly  untenable,  for  under  no  possible  view 
can  it  be  denied  that  they  had  an  interest, 
as  co-tenants  with  the  defendants  and  their 
father,  in  every  foot  of  the  land  during  the 
entire  period  of  the  possession.  Second.  As  a 
general  rule  any  title  whatever  acquired  by  one 
fK)-tenant  by  actual  conveyance,  presumption, 
^T  otherwise,  inures  to  the  benefit  of  all. 

In  Van  Home  v.  Fonda,  5  Johns.  Ch.  888, 
406,  which  is  recognized  as  the  leading  case 
on  this  subject.  Chancellor  Kent  says:  "In 
some  cases,  says  Littleton  (section  307),  a 
release  to  one  joint  tenant  shall  aid  the  joint 
tenant  to  whom  it  was  not  made,  as  well  as 
him  to  whom  It  was  made.  I  will  not  say, 
however,  that  one  tenant  in  common  may 
not  in  any  case  purchase  in  an  outstanding 
title  for  his  exclusive  benefit  But  when  two 
devisees  are  in  possession  under  an  imperfect 
title,  derived  from  their  common  ancestor, 
there  would  seem  naturally  and  equitably  to 
arise  an  obligation  between  them,  resulting 
from  their  joint  claim  and  community  of  in- 
terests, that  one  of  them  should  not  affect 
the  claim  to  the  prejudice  of  the  other.  It 
l8  like  an  expense  laid  out  upon  a  common 
subject  by  one  of  the  owners,  In  which  case 
all  are  entitled  to  the  common  benefit  on 
bearing  a  due  proportion  of  the  expense.  It 
Is  not  consistent  with  good  faith,  nor  with 
the  duty  which  the  connection  of  the  parties, 
as  claimants  of  a  common  subject,  created, 
that  one  of  them  should  be  able,  without  the 
consent  of  the  other,  to  buy  in  an  outstand- 
ing title,  and  appropriate  the  whole  subject 
to  himself,  and  thus  undermine  and  oust  his 
companion.  It  would  be  repugnant  to  a 
sense  of  refined  and  accurate  justice.  It 
would  be  Immoral,  because  it  would  be 
against  the  reciprocal  obligation  to  do  noth- 
ing to  the  prejudice  of  each  other's  equal 
claim  which  the  relationship  of  the  parties^ 
as  joint  devisees,  created.  Community  of  in- 
terest produces  a  community  of  duty,  and 
there  is  no  real  difference,  on  the  ground 
of  policy  and  justice,  whether  one  co-tenant 
buys  up  an  outstanding  incumbrance,  or  an 
adverse  title,  to  disseise  and  expel  his  co- 
tenant  It  cannot  be  tolerated  when  applied 
to  a  common  subject  In  which  the  parties 
had  equal  concern,  and  which  created  a  mut- 
ual obligation  to  deal  candidly  and  benevo- 
lently with  each  other,  and  to  cause  no  harm 
to  their  joint  interest."  Freeman  on  Co-Ten- 
ancy ft  Partition,  I  154;   Venable  t.  Beau- 


champ  (Ky.)  28  Am.  Dec.  74,  and  extended 
note;  Brittin  v.  Handy  (Ark.)  73  Am.  Dec, 
497;  Rothwell  v.  Dewees,  2  Black,  613,  17 
Lk  Ed.  309;  Carpenter  v.  Carpenter,  27  Am. 
St  Rep.  569,  and  note;  Tanney  v.  Tanney, 
39  Am.  St  Rep.  678,  and  note;  Franklin 
Mining  Company  v.  O'Brien,  55  Am.  St  Rep. 
118,  note;  Robinson  v.  Lewis,  10  Ix  R.  A« 
101,  note;  Barnes  v.  Boardman,  9  L.  R.  A. 
571,  note;  1  Washburn  on  Real  Property, 
•430;  17  A.  &  E.  Ency.  Law,  674.  In  some 
cases  exceptions  to  this  rule,  thus  stated  in 
Keech  v.  Sandford,  1  L.  C.  in  Eq.,  H.  &  W., 
are  recognized:  **But  tenants  In  common 
probably  are  subject  to  this  mutual  obliga- 
tion only  where  their  interest  accrues  under 
the  same  Instrument  or  act  of  the  parties  or 
of  the  law,  or  where  they  have  entered  into 
some  engagement  or  understanding  with  one 
another,  for  persons  acquiring  unconnected 
interests  in  the  same  subject  by  distinct 
purchases,  though  it  may  be  under  the  same 
title,  are  probably  not  bound  to  greater  pro- 
tection of  one  another's  interests  than  would 
be  required  between  strangers."  Roberts  v. 
Thorn  (Tex.)  78  Am.  Dec.  552;  Stevens  v. 
Reynolds  (Ind.  Sup.)  41  N.  E.  931,  52  Am. 
St  Rep.  422.  Such  an  exception  is  counte- 
nanced by  the  great  authority  of  Mr.  Free- 
man in  his  work  on  Co-Tenancy  &  Partition, 
I  155,  but  he  seems  to  regard  it  with  disfavor 
In  his  note  to  Venable  v.  Beauchamp  (Ky.) 
28  Am.  Dec.  74.  While  we  are  inclined  to 
think  such  an  exception  may  be  sustained, 
this  case  does  not  fall  under  it  Here  Mary 
Coleman  entered  under  one  deed  made  to  her- 
self and  her  infant  children  together.  If 
there  ever  was  a  case  where  the  contract  and 
the  relation  of  the  parties  fixed  upon  one 
co-tenant  not  only  the  general  duty  Implied 
by  that  relation,  but  a  special  obligation  to 
the  others,  such  a  case  arose  when  the  moth- 
er, Mary  B.  Coleman,  became  a  party  with 
her  infant  children  to  this  deed.  The  deed 
to  Charles  F.  Coleman  from  her  could  have 
no  other  effect  than  to  place  him  and  those 
who  claim  under  him  in  precisely  the  same 
relation  of  special  obligation  to  these  plain- 
tiffs, as  to  the  land,  so  long  as  they  remained 
minors.  The  defendants  having  thus  be> 
come  tenants  in  common  with  these  infant 
children,  there  was  no  means  by  which  they 
could  change  that  relation,  or  shake  off  the 
obligation  it  imposed,  until  the  Infants  at- 
tained their  majority.  The  case  stands, 
therefore,  just  as  if  Mrs.  Coleman  had  evict- 
ed her  infant  children,  and  then  held  the 
exclusive  possession  for  a  sufficient  time  to 
presume  a  deed  from  the  six  Dawklns  heirs 
covering  their  aggregate  interest  of  six-sev- 
enths of  the  land.  The  defendants  being  co- 
tenants  occupying  this  special  relation  of  ob- 
ligation to  the  plaintiffs,  even  if  the  titie 
acquired  by  Charles  F.  Coleman  and  hi» 
heirs,  the  defendants,  be  regarded  a  separate 
titie  acquired  for  themselves,  it  inures  to  thi^ 
benefit  of  the  plaintiffs,  as  tenants  In  com- 
mon with  them. 
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For  these  reasons,  the  charge  of  the  chrcuit 
Judge  was  erroneous,  and  the  Judgment  of 
the  circuit  court  is  rerersed,  and  a  new  trial 
ordered. 


(71  S.  G.  4») 

UZZELL  et  aL  r.  HORN  et  al. 

(Supreme  Court  of  South  Carolina.    April  18, 

1005.) 

1.  AfPEAL— DlSUISSAI.. 

Where  nothing  haa  been  done  as  to  an 
appeal  in  the  Supreme  Court  except  to  serve 
notice  of  intent  to  appeal,  the  circuit  judge,  by 
overruling  a  motion  of  continuance  asked  on 
acconnt  of  the  alleged  pending  appeal,  virtual- 
ly dismissed  the  appeal. 

2.  Secondabt  Evidence— Recobd  of  Deed. 

On  a  notice  to  produce  a  deed,  defendants* 
attorneys  announced  that  it  was  not  in  their 
possession.  There  was  evidence  of  its  execu- 
tion and  record  and  delivery  by  the  recorder  to 
the  grantee,  and  defendants  lived  in  the  house 
in  which  the  grantee  died.  Held,  that  the  rec- 
ord was  properly  admissible  as  secondary  evi- 
dence. 

TEd.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  $S  636,  639.] 
8.  Trust  Deed  —  Constbuction  —  Convey- 
ance BY  Tbtjstee. 

Land  was  conveyed  in  trust  for  A.  for 
life,  then  to  his  wife  for  life,  and  then  to  his 
children.  On  his  death  without  children  his 
trustee  was  to  convey  the  land  to  hid  brothers 
and  sisters.  Held,  that  on  the  death  of  A. 
without  children  the  land  vested  in  his  brothers 
and  sisters  by  the  statute  of  uses,  without  any 
conveyance  from  the  trustee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  |  175.] 

4.  Advebsb    Possession—Pbesuicftions    of 
Gbant. 

Where  a  trustee  and  his  heir  at  law  have 
held  possession  of  land  for  20  years,  a  grant 
will  be  presumed. 

[Ed.  Note. — For  cases  in  point  see  voL  1, 
Cent  Dig.  Adveise  Possession,  |  596.] 

5.  Tbiai/— Instbuctions. 

Where  the  court,  on  motion  to  strike  out 
evidence,  said  that  he  would  hereafter  instruct 
the  Jury  to  disregard  it,  it  is  not  error  to  fail 
0O  to  do  where  the  judge  directs  a  verdict 

6.  Sams— DiBEOTiNO  Yebdict. 

Where  defendant  offers  no  evidence,  and 
that  of  plaintiff  sustains  his  claim,  a  verdict 
may  be  directed. 

[Ed.  Note. — For  cases  tn  point,  see  voL  40, 
Cent  Dig.  Trial,  |  892.] 

7.  Plbadino— Stbikino  Oitt. 

A  party  is  not  entitled  to  have  a  portion 
of  the  pleadings  stricken  out  after  verdict. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  89, 
Cent  Dig.  Pleading,  1 1165.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  Watts,  Judge. 

Action  by  Eliza  Uzzell  and  others  against 
John  R.  and  Maggie  Horn.  Judgment  for 
plaintUISt  and  defendants  appeal.    Affirmed. 

Geo.  W.  Brown,  J.  W.  Ragsdale,  and 
George  Galletly,  for  appellants.  J.  P.  Mc- 
Neill, Wlllcoz  &  WUlcQX,  and  S.  W.  6.  Shlpp, 
for  respondents. 

POPE,  a  J.  This  is  an  action  to  recover 
real  estate.  The  plaintiffs  In  their  complaint 
allege  that  Robert  Peel,  Sr.,  was  seised  and 


possessed  of  a  tract  of  land  containing  95 
acres,  situate  in  Florence  county,  but  that 
by  the  deed  of  conveyance  to  him  it  was 
subject  to  the  following  trusts:  First,  for  the 
benefit  of  Robert  Peel,  Jr.,  for  and  during 
his  natural  life;  after  his  death,  for  his  wife, 
Martha  W.  Peel,  for  and  during  her  natural 
life;  and  at  the  death  oC  the  two  the  same 
was  to  vest  in  such  child  or  children  as  were 
bom  to  Robert  Peel,  Jr.;  in  case  of  any  of 
such  children  dying  leaving  issue,  the  share 
of  such  child  or  children  so  dying  shall  be 
vested  in  his  children;  but  in  the  event  said 
Robert  Peel,  Jr.,  dies  childless,  never  having 
had  a  child  born  to  him,  that  then  said  tract 
of  land  should  vest  in  said  Robert  Peel,  Jr.'s, 
brothers  and  sisters;  and  in  case  any  one  die 
leaving  children,  such  children  of  such  de- 
ceased brother  or  sister  should  inherit  his  or 
her  parent's  share.  That  the  deed  was  dated 
May  15,  1879,  and  Robert  Peel,  Jr.,  occupied 
it  from  that  date  (1879)  to  about  1896,  and 
his  widow,  Martha  W.  Peel,  occupied  it 
until  1900,  and  after  her  death  a  daughter 
of  hers  by  a  first  husband,  Mrs.  Martha 
Horn,  together  with  her  son,  John  Horn, 
occupied  the  same;  and  that  said  Martha 
Horn  and  John  Horn  refuse  to  yield  pos* 
session  to  the  plaintiffs,  who  are  the  children 
and  grandchildren  of  the  said  Peel,  Sr. 
Thereupon  they  brought  this  action  to  re- 
cover said  tract  of  land.  The  cause  came  on 
for  trial  before  Judge  Watts  and  a  jury. 
The  Judge  directed  the  verdict  for  the  plain- 
tiffs. Thereupon  the  two  defendants  ap- 
pealed on  the  following  grounds: 

"(1)  The  court  below  erred  in  ordering  the 
cause  to  trial,  an  appeal  having  been  taken 
to  the  Supreme  Court  from  the  order  of 
Judge  Gary,  and  no  order  having  been  made 
by  the  Supreme  Court,  its  clerk,  or  the  cir- 
cuit court  dismissing  the  same  or  declaring 
the  same  abandoned,  but  the  court  should 
have  continued  the  same. 

''(2)  The  court  below  erred  in  admitting  in 
evidence  the  record  book  of  Florence  county, 
purporting  to  contain  a  copy  of  an  alleged 
deed  from  Marinda  Williams  to  Robert  Peel, 
Sr.,  dated  15th  May,  1879,  and  recorded  in 
said  ofiice  on  9th  January,  1895,  in  Book  J, 
page  826,  but  the  said  court  should  have  held 
the  same  Inadmissible,  because  (a)  the  loss 
of  the  original  had  not  been  proven;  (b)  there 
was  no  proof  of  a  search  or  effort  to  find  the 
original  in  the  iK>ssession  of  the  party  en- 
titled to  the  said  possession — ^the  trustee  and 
his  successors. 

"(3)  The  court  below  erred  in  not  directing ' 
a  verdict  for  the  defendants,  in  that  plain- 
tiffs failed  to  introduce  any  evidence  tending 
to  show  that  they  had  obtained  a  conveyance 
of  the  premises  in  question  from  the  alleged 
trustee,  Robert  Peel,  Sr.,  or  his  successor. 

"(4)  The  court  below  erred  in  not  granting 
defendants'  motion  of  nonsuit  on  the  grounds 
that  the  plaintiffs  Introduced  no  testimony 
or  evidence  tending  to  show:  (a)  The  plain- 
tUEs  liad  a  conveyance  from  the  alleged  trus- 
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tee,  Robert  Peel,  Sr.,  or  his  succeeBor.  (b) 
They  introduced  no  testimony  tending  to 
show  title  in  themselves  or  out  of  the  state, 
(c)  There  is  an  entire  failure  of  testimony  as 
to  title  in  plaintiffs,  (d)  They  have  entirely 
failed  to  introduce  evidence  tending  to  show 
or  prove  title  in  themselves  in  any  of  the 
ways  provided  by  law.  (They  have  intro- 
duced no  testimony  tending  to  show  that  the 
plaintiffs  have  or  claim  under  a  grant  from 
the  state,  or  by  adverse  possession  or  a 
common  source.) 

"(5)  The  court  below  erred  in  not  striking 
out  on  defendants'  motion  the  testimony  of 
Geo.  W.  Williams,  a  witness,  as  to  who  had 
been  in  the  possession  of  the  said  premises 
after  the  execution  of  the  said  deed,  when  it 
appeared  from  the  cross-examination  that  the 
same  was  entirely  founded  on  hearsay,  and 
in  not  instructing  the  Jury  to  disregard  the 
same. 

"(6)  The  court  below  erred  in  instructing 
the  jury  to  find  for  the  plaintiffs,  and  in  not 
instructing  them  to  find  for  the  defendants, 
(a)  The  same  was  in  violation  of  the  Con- 
stitution as  to  charging  the  Jury  in  respect 
to  matters  of  fact,  (b)  There  was  no  testi- 
mony tending  to  show  title  in  the  plaintiffs. 
<c)  There  was  no  testimony  tending  to  show 
that  the  plaintiffs  had  a  deed  from  the  al- 
leged trustee,  Robert  Peel,  Sn,  or  his  suc- 
cessor. 

**(8)  The  court  below  erred  in  not  allowing 
the  defendants  to  withdraw  the  portion  of 
thcf  answer  of  Maggie  Horn  as  to  better- 
ments, and  in  holding  the  Jury  had  nothing 
to  do  with  that  matter." 

We  will  now  pass  upon  these  grounds  of 
appeal. 

1.  It  seems  that  the  plaintiffs  demurred  to 
a  portion  of  Mrs.  Maggie  Horn's  answer 
wherein  she  set  up  betterments.  Judge  Er- 
nest Gary,  who  heard  such  demurrer,  over- 
ruled the  same,  and  thereupon  the  plaintiffs 
gave  notice  of  appeal  from  Judge  Gary's  said 
order,  said  order  being  dated  June  10,  1908, 
but  no  steps  have  ever  been  taken  since  the 
notice  of  the  order  of  Judge  Gary  to  perfect 
said  appeal.  No  return  has  ever  been  filed 
in  the  Supreme  Court  No  "case"  has  been 
served  or  received  by  plaintiffs'  attorney,  nor 
has  any  "case"  been  filed  in  the  office  of  the 
clerk  of  court  On  September  15,  1903,  the 
following  notice,  signed  by  the  plaintiffs'  at- 
torneys, was  addressed  to  the  defendants' 
attorneys:  "We  take  this  means  of  notifying 
yon  that  we  have  abandoned  our  appeal  from 
'  the  order  of  Judge  Gary  overruling  our  de- 
murrer to  the  portion  of  the  answer  of  Maggie 
Horn,  which  we  interposed  at  the  June  term 
of  our  court,  and  we  expect  to  make  an  effort 
to  try  the  case  on  Its  merits  at  the  October, 
1903,  term  of  our  court"  No  order  was  ever 
made  by  the  Supreme  Court  or  its  clerk  or 
by  the  circuit  court  dismissing  the  same  or 
declaring  the  same  abandoned.  At  the  Octo- 
ber term  of  the  court  of  common  pleas  for 
Floraios  ooiinf7r  the  said  cause  was  called 


to  be  heard  before  Judge  R.  C.  Watts  and  a 
Jury.  The  defendants  interposed  objection 
to  proceeding  with  the  said  trial  on  the 
grounds  that  an  appeal  to  the  Supreme  Court 
was  pending  from  the  said  order  and  decision 
of  Judge  Gary,  and  that  no  order  had  been 
made  dismissing  or  declaring  the  same  aban* 
doned.  The  presiding  Judge  overruled  the 
same,  and  ordered  the  trial  to  proceed. 

This  is  a  history  of  so  much  of  these  pro- 
ceedings as  affects  the  first  ground  of  appeal. 
It  is  far  safer  in  practice  to  obtain  the  order 
of  the  Supreme  Court  in  dismissing  an  ap- 
peal, but  in  some  cases  the  circuit  Judge  can 
and  does  dismiss  appeals  where  they  have 
not  been  carried  to  the  Supreme  Court  We 
consider  that  Judge  Watts,  when  he  over- 
ruled the  motion  of  continuance  on  account 
of  the  alleged  pending  appeal  in  the  Supreme 
Court,  virtually  dismissed  the  appeal,  for  he 
ordered  the  trial  to  proceed,  which  we  scarce- 
ly think  he  would  have  done  if  he  had  not 
deemed  the  obstacle  of  the  appeal  as  remov- 
ed. State  V.  Johnson,  52  S.  0.  505,  30  S.  E. 
592,  is  an  authority  for  the  contention  that 
the  circuit  court  in  this  case,  no  return  hav- 
ing been  filed,  and  the  appeal  not  having 
been  perfected,  had  Jurisdiction  to  adjudge 
the  appeal  abandoned.  Therefore  we  over- 
rule this  exception. 

2.  We  do  not  deem  the  circuit  Judge  in 
error  in  allowing  in  evidence  the  record  book 
of  Florence  county,  purporting  to  contain  a 
copy  of  an  alleged  deed  from  Marinda  Wil- 
liams to  Robert  Peel,  Sr.,  dated  May  15,  1879, 
recorded  in  said  office  January  9,  1895,  In 
Book  J,  page  326.  Greenleaf,  in  his  admira- 
ble work  on  Evidence,  uses  the  following  lan- 
guage in  section  558:  "And,  first,  in  regard 
to  production  of  such  documents.  If  the  in- 
strument is  lost,  the  party  is  required  to  give 
some  evidence  that  such  paper  once  existed, 
though  slight  evidence  is  sufficient  for  this 
purpose;  and  that  a  bona  fide  and  diligent 
search  has  been  unsuccessfully  made  for  it  in 
the  place  where  It  was  most  likely  to  be 
found,  If  the  nature  of  the  case  admits  such 
proof.  •  •  •  What  degree  of  diligence  in 
the  search  is  necessary  it  is  not  easy  to  de- 
fine, as  each  case  depends  much  on  its  pe- 
culiar circumstances,  and  the  question 
whether  the  loss  of  the  instrument  is  suffi- 
ciently proved  to  admit  secondary  evidence  * 
of  its  contents  is  to  be  determined  by  the 
court,  and  not  by  the  Jury.  But  it  seems 
that,  in  general,  the  party  is  expected  to 
show  that  he  has  in  good  faith  exhausted,  in 
a  reasonable  degree,  all  the  sources  of  in- 
formation and  means  of  discovery  which  the 
nature  of  the  case  would  naturally  suggest, 
and  which  were  accessible  to  him.  It  should 
be  recollected  that  the  object  of  the  proof  is 
merely  to  establish  a  reasonable  presumption 
of  the  loss  of  the  instrument  and  that  this  is 
a  preliminary  inquiry  directed  to  the  discre- 
tion of  the  Judge.  •  ♦  •  If  it  belongs  to 
the  custody  of  certain  persons,  or  Is  proved, 
or  may  be  presumed*  to  have  been  In  their 
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possession,  tbey  must,  In  general,  be  called 
and  sworn  to  account  for  It,  if  they  are  In 
the  reach  of  the  court;  and  so,  if  it  might  or 
ought  to  have  been  deposited  in  a  public 
office  or  other  pcirticalar  place,  that  place 
must  be  searched.  If  the  search  was  made 
by  a  third  person,  he  must  be  called  to  testify 
respecting  to,  and  if  the  paper  belongs  to 
his  custody  he  must  be  served  with  a  sub- 
pcena  duces  tecum  to  produce  it"  Also,  in 
section  560:  "When  the  instrument  or  writ- 
ing is  in  the  hands  or  power  of  the  adverse 
party,  there  are,  in  general,  except  in  the 
case  above  mentioned,  no  means  at  law  of 
compelling  him  to  produce  it,  and  the  prac^ 
tiee  in  such  cases  is  to  give  him  or  his  at- 
torney a  regular  notice  to  produce  the  orig- 
inal. Not  that,  on  proof  of  such  notice,  he  is 
compelled  to  give  evidence  against  himself, 
but  to  lay  a  foundation  for  the  introduction 
of  secondary  evidence  of  the  contents  of  the 
document  or  writing,  by  showing  that  the 
party  has  done  all  in  his  power  to  produce 
the  original."  In  the  case  at  bar,  a  written 
notice  was  served  upon  the  attorneys  of  the 
defendants,  notifying  them  to  produce  the 
deed  in  question,  which  is  the  trust  deed, 
and  is  the  basis  of  this  action,  and  when  call- 
ed upon  In  open  court  they  with  great  can- 
dor announced  to  the  court  that  such  deed 
was  not  in  their  possession.  It  has  been 
proved  by  at  least  two  witnesses  that  the 
deed  was  in  existence  and  was  in  the  pos- 
session of  Robert  Peel,  Jr.;  that  such  deed 
was  deposited  by  Robert  Peel,  Jr.,  with  the 
clerk  of  the  court  of  Florence  county  for  rec- 
ord, and  that  it  was  so  recorded,  and  that 
such  deed  was  redelivered  by  said  clerk  to 
Robert  Peel,  Jr.,  after  the  death  of  his  fa- 
ther, Robert  Peel,  Sr.,  who  was  the  trustee, 
and  as  such  the  proper  custodian  of  the  deed 
in  question.  The  parties  whom  the  attorneys 
represented  were  the  defendants,  who  resid- 
ed in  the  dwelling  house  occupied  by  Robert 
Peel,  Jr.,  during  his  life  and  at  the  time  of 
his  death.  The  circuit  Judge  decided,  on 
hearing  the  testimony,  that  the  plaintiffs  had 
produced  such  evidence  as  would  justify  him, 
the  drcnit  judge,  in  admitting  secondary  evi- 
dence of  the  contents  of  this  deed.  This 
court  had  held  in  the  case  of  the  State  v. 
Groi^er,  49  S.  G.  242,  27  S.  E.  49,  that  the 
records  of  such  deeds  may  be  introduced 
without  notice.  This  being  so,  we  do  not 
see,  as  before  remarked,  that  the  circuit 
judge  committed  any  error  in  admitting  sec- 
ondary evidence  as  to  this  lost  deed.  This 
exception  is  therefore  overruled. 

3.  We  do  not  think  the  circuit  Judge  erred 
In  refusing  to  dlrecf  a  verdict  for  the  de- 
fendants at  the  close  of  plaintiffs'  testimony 
on  the  ground  that  the  plaintiffs  had  not  re- 
ceived a  title  from  the  trustee  named  In 
the  deed  of  trust  of  the  15th  of  May,  1879, 
for  the  original  trustee  was  then  dead.  Rob- 
ert Peel,  Jr.,  who  by  law  succeeded  him  as 
trustee,  was  also  dead,  and  he  could  not 
^ave  made  a  deed  to  those  parties  while  in 


life.  The  other  son,  William  Peel,  la  a  par- 
ty plaintiff.  By  law  the  trusteeship  was  de- 
volved upon  him.    The  deed  is  as  follows: 

"The  State  of  North  Carolina:  Know  all 
men  by  these  presents,  that  I,  Marinda  Wil- 
liams, of  the  county  of  Duplin,  North  Caro- 
lina, for  and  in  consideration  of  the  sum  of 
fifteen  hundred  dollars  to  me  paid  at  and 
before  the  sealing  of  these  presents  by  Rob- 
ert Peel,  Sr.,  of  the  county  of  Wayne,  State 
of  North  Carolina,  have  granted,  bargained, 
sold  and  released  and  by  these  presents  do 
grant,  bargain,  sell  and  release  unto  the  said 
Robert  Peel,  Sr.,  all  that  tract  of  land  lying, 
being  and  situate  in  the  county  of  Darling- 
ton, State  of  South  Carolina,  containing 
ninety-five  acres,  more  or  less,  and  bounded 
north  by  the  public  road  known  as  the 
Lynches  Creek  road;  east  by  lands  of  6.  W. 
Williams,  known  as  the  Nicholds  land;  south 
by  the  Wilmington,  Columbia  and  Augusta 
Railroad,  and  on  the  west  by  lands  of  the 
estate  of  S.  Eliza  Evans,  the  same  being 
conveyed  to  me  by  Geo.  W.  Williams  by 
deed  of  date  the  16th  of  October,  1876.  To- 
gether with  all  and  singular  the  rights,  mem- 
bers, hereditaments  and  appurtenances  to 
the  same  belonging  or  anywise  incident  or 
appertaining.  To  have  and  to  hold  all  and 
singular  the  premises  before  mentioned  unto 
the  said  Robert  Peel,  Sr.,  and  his  heirs  and 
assigns  forever.  In  the  trust,  nevertheless, 
that  the  said  Robert  Peel,  Sr.,  and  bis  heirs 
and  assigns  shall  hold  the  said  premises  sub- 
ject to  the  following  uses,  trusts,  limitations 
and  provisions,  that  is  to  say:  First,  for  the 
use  and  benefit  of  Robert  Peel,  Jr.,  for  and 
during  the  period  of  his  natural  life,  and 
the  said  Robert  Peel,  Sr.,  shall  permit  the 
said  Robert  Peel,  Jr.,  to  take  possession  of 
the  said  tract  of  land,  and  have  and  enjoy 
the  free  and  uncontrolled  use  of  the  same  for 
and  during  the  period  of  his  natural  life, 
and  from  and  after  the  death  of  the  said 
Robert  Peel,  Jr.,  the  said  Robert  Peel,  Sr., 
his  heirs  and  executors  shall  hold  the  said 
tract  of  land  for  the  use,  benefit  and  behoof 
of  Martha  W.  Peel,  wife  of  Robert  Peel, 
Jr.,  for  and  during  the  period  of  her  natural 
life,  and  after  deaths  of  the  said  Robert 
Peel,  Jr.,  and  his  wife,  the  said  Martha  W. 
Peel,  then  the  said  Robert  Peel,  Sr.,  his 
heirs  and  executors  shall  hold  the  said  tract 
of  land  for  any  child  or  children  which  the 
said  Robert  Peel,  Jr.,  may  have  living  at 
the  time  of  his  death,  to  be  delivered  up  to 
such  child  or  children,  and  if  more  than  one 
to  be  equally  divided  among  them  share  and 
share  alike,  to  them  and  their  heirs  forever 
free  and  discharged  from  all  trusts  and  limi- 
tations hereby  created  the  child  or  children 
of  any  deceased  child  or  children  to  repre- 
sent in  such  division  his,  her  or  their  par- 
ent, and  take  the  portion  to  which  the  parent 
if  living  would  be  entitled.  In  the  event 
the  said  Robert  Peel,  Jr.,  shall  leave  no  child 
or  children,  or  child  or  children  of  any  de- 
ceased child  living  at  the  time  of  his  death. 
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then  in  that  event,  after  the  death  of  the 
said  Robert  Peel,  Jr.,  and  of  his  wife,  the 
said  Martha  W.  Peel,  the  said  Robert  Peel» 
St.,  his  heirs  and  executors  shall  convey  the 
said  tract  of  land  to  the  brother  and  sis- 
ters of  the  said  Robert  Peel,  Jr.,  to  be  divid- 
ed among  them  share  and  share  alike  to 
them  and  their  heirs  forever,  free  and  dis- 
charged from  the  uses,  trusts  and  limita- 
tions hereby  created  in  such  division,  the 
child  or  children  of  any  deceased  brother  or 
sister  to  represent  his,  her  or  their  parent, 
and  take  the  portion  which  the  parent  if  liv- 
ing would  be  entitled  to:  Provided,  further, 
That  should  the  said  Robert  Peel,  Jr.,  de- 
sire at  any  time  to  have  the  said  tract  of 
land  sold  and  the  proceeds  otherwise  in- 
vested, the  said  Robert  Peel,  8r.,  his  heirs, 
executors  or  successors  upon  the  written  re- 
quest to  the  said  Robert  Peel,  Jr.,  are  here- 
by authorized  and  empowered  to  sell  and 
convey  the  said  tract  of  land  and  invest  the 
proceeds  thereof  in  accordance  with  the  wrifr 
ten  request  of  the  said  Robert  Peel,  Jr.,  in 
other  property  real  or  personal,  such  other 
property  to  be  held  in  trust  by  the  said  Rob- 
ert Peel,  Sr.,  his  heirs, .  executors  or  suc- 
cessors subject  to  the  same  uses,  trusts,  limi- 
tations and  restrictions  as  are  hereinbefore 
expressed  in  regard  to  the  said  tract  of  land« 
And  I  do  hereby  bind  myself  and  my  heirs, 
executors  and  administrators  to  warrant  and 
forever  defend  all  and  singular  the  said 
premises  unto  the  said  Robert  Peel,  Sr.,  for 
his  heirs,  assigns  and  successors  against  me 
and  my  heirs,  and  every  person  whomsoever 
lawfully  claiming  or  to  claim  the  same  or 
any  part  thereof.  Witness  my  hand  and  seai 
this  15th  day  of  May,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  sev- 
enty-nine, and  in  the  108  year  of  the  sot- 
ereignty  and  independence  of  the  United 
States  of  America.  G.  W.  Williams,  Marinda 
Williams.    [L.  S.]. 

"Signed,  sealed  and  delivered  in  the  pres- 
ence of  J.  B.  Oliver,  J.  Wilson." 

This  deed  shows  that  the  trustee  had  no 
services  marked  out  to  be  performed  to  the 
plaintiifs.  It  looks  to  us,  therefore,  that 
these  parties  were  vested  with  the  title,  the 
uses  having  been  executed  by  the  statute, 
and  the  estate  vested  in  the  grantees.  Laur- 
ens T.  Jenny,  1  Speer,  365;  Howard  v.  Hen- 
derson, 18  S.  G.  189.  In  the  case  of  Reeves 
V.  Tappan,  21  S.  C.  1,  a  testator  gave  to  his 
brother  all  the  residue  of  his  estate  in  trust 
for  the  children  of  the  brother,  to  be  divided 
among  them  share  and  share  alike.  He  nom- 
inated the  brother  also  *'as  executor,"  with 
full  power  to  sell  any  of  the  estate^  and  to 
compound  debts,  and  to  invest  and  reinvest 
the  proceeds  of  tlie  residue  at  his  discretion, 
as  trustee,  for  the  children.  Held,  that  the 
brother  was  not  charged  with  any  duty  as 
trustee  rendering  it  necessary  that  he  should 
retain  the  legal  title,  and  hence,  under  the 
statute  of  uses,  the  title  passed  directly  to 
the  children.    So,  also,  in  Welters  t.  Tim- 


mons,  25  S.  C  488, 1  S.  E.  1,  a  party,  by  deect 
after  marriage,  conveyed  certain  land  in 
trust  during  the  life  of  the  grantor  for  the 
support  and  maintenance  of  the  grantor's 
wife  and  her  issue,  and  upon  the  death  of 
the  grantor,  then  as  to  one  moiety  for  the 
sole  and  separate  use  of  such  wife  for  life, 
and  as  to  the  other  moiety  to  the  use  of  such 
issue  and  their  heirs  forever.  The  deed 
also  provided  that  upon  the  Joint  request  of 
the  grantor  and  his  wife,  or  of  the  survivor, 
the  said  trustee  should  sell  the  whole  or 
any  part  of  the  said  property,  and  reinvest, 
etc.  The  grantor  died,  leaving  his  wife  and 
two  children  by  said  wife.  Held,  in  an  ac- 
tion for  partition,  brought  by  a  purchaser  of 
the  interest  of  one  of  the  children  under  an 
execution  sale,  that  the  moiety  given  to  the 
issue  vested  in  them  immediately  upon  the 
grantor's  death,  under  the  statute  of  uses, 
discharged  from  the  trust,  and  the  operation 
of  the  statute  was  not  delayed  by  the  pro- 
vision in  the  trust  for  the  sale  of  the  whole 
or  any  part  of  the  property  on  the  joint  re- 
quest of  the  grantor  and  his  wife,  or  of  the 
survivor  of  them,  the  trust  being  extended 
thereby  only  as  to  the  moiety  given  for  life 
to  the  widow.  Under  these  circumstances 
we  will  overrule  the  third  exception. 

4.  The  testimony  introduced  at  the  hear- 
ing tended  to  show  that  firom  1879  until  the 
death  of  Martha  Peel  the  land  had  been  in 
the  possession  of  the  grantee,  Robert  Peel, 
Sr.,  and  of  Robert  Peel,  Jr.,  and  his  widow, 
for  more  than  20  years.  Indeed,  the  land 
was  in  the  possession  of  Robert  Peel  and  his 
wife  for  more  than  22  years.  Such  posses- 
sion was  sufficient  to  have  raised  a  presump- 
tion of  a  grant  from  the  state,  and  that  the 
title  to  the  land  was  vested  in  these  parties 
by  presumption  of  law.  This  exception  is 
therefore  overruled. 

5.  We  do  not  think  that  when  the  circuit 
judge  refused  to  strike  out  certain  testimony 
of  the  witness  George  W.  Williams,  a  wit- 
ness for  the  plaintiffs,  he  erred,  because  this 
motion  was  made  after  the  testimony  had 
been  given.  The  circuit  judge  did  say  that, 
while  he  could  not  strike  out  the  testimony, 
''later  on  I  may  tell  the  jury  to  disregard 
such  testimony."  No  necessity  afterwards 
arose  for  the  jury  to  critically  examine  the 
testimony  of  the  witness  Williams,  here  re- 
ferred to,  and  hence  there  was  no  error  com- 
mitted by  the  judge.  This  exception  is  ovav 
ruled. 

6.  The  judge  committed  no  error  if  he  con- 
cluded from  all  of  the  testimony — the  de- 
fendants declining  to  offer  any  testimony 
themselves — that  the  plaintiffs  should  re- 
cover. If  there  was  sufficient  testimony  to 
go  to  the  jury  on  behalf  of  the  plaintiffs,  the 
circuit  judge  clearly  had  a  right,  and  it  was 
his  duty,  to  instruct  a  verdict  for  the  plain- 
tiffs. Nicholls  V.  Hill,  42  S.  C.  28,  19  a  B. 
1017;  Moore  v.  Scott  66  S.  G.  283,  44  S.  R 
737;  Norwood  v.  Gregg,  67  S.  0.  224,  45  a  B. 
163;  Rice  T*  Bamberg,  68  &  a  184,  40  S.  £1 
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lOOQ;  Ck^skery  t.  Wood,  52  S.  O.  516,  80  S.  B. 
475.  In  these  cases  It  is  held  that  the  circuit 
Judge  may  direct  a  verdict  for  the  plaintUT 
-where  the  testimony  points  all  one  way. 
This  exception  is  oyerruled. 

7.  As  to  the  allegation  of  error  by  the 
court  in  not  allowing  the  defendant  to  with- 
draw the  portion  of  the  answer  and  in  hold- 
ing that  the  Jury  had  nothing  to  do  with  that 
matt^:  At  the  conclusion  of  the  motiooB  of 
the  defendant,  the  last  being  the  nonsuit, 
which  was  refused,  the  plaintiffs  asked  for 
direction  of  yerdiet  for  the  plaintiffs.  Mo- 
tion granted,  defendant  objects,  objection 
oy^ruled,  exception  noted.  Thereupon  the 
court,  of  Its  own  motion,  turning  to  counsel 
for  defendants,  said:  "You  had  better  put 
In  a  claim  for  betterments  there.  You  have 
a  right  under  the  statute  to  bring  another 
case  for  them  later  on.'*  To  this  suggestion 
there  was  no  Immediate  response.  After 
some  little  time  had  elapsed,  Mr.  Galletly 
moyed  to  strike  out  of  the  answer  of  the  de- 
fendants the  allegation  with  reference  to  bet- 
terments. Motion  denied,  the  court  remark- 
ing that:  "The  motion  came  too  late,  a  ver- 
dict haying  been  ordered,  and  that  haviiig 
nothing  to  do  with  the  case  anyway.  What 
I  mean  by  that  Is  that  I  don*t  think  the  jury 
have  anything  to  do  with  the  question  of 
betterments."  We  do  not  see,  after  the 
Judge  had  ordered  a  verdict,  that  the  coun- 
sel for  tiie  defendants  had  the  right  to  move 
to  change  the  pleadings.  Under  these  cir- 
cumstances we  think  there  was  no  error  on 
the  part  of  the  circuit  Judge  as  here  com- 
plained of,  and  this  exception  must  be  over- 
ruled. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

GARY,  A.  J^  did  not  sit  la  this  caM  be- 
cause of  illnesa 
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(Supreme  Coatt  of  South  Garoilna.    April  22, 
1005.) 

1.  RBnEBVlfOS— BiZOEPTIONS  TO   RXPOBT— FZL- 
INQ. 

Where  a  referee  in  an  accounting  has  filed 
his  report,  and  thereafter  files  a  second  report 
on  a  supplemental  matter  not  in  dispute,  such 
second  rei^ort  is  not  merged  in  the  first,  so  as 
to  authorize  exceptions  to  the  first  to  be  filed 
within  20  days  after  filing  of  notice  of  second 
report. 

2.  Bake. 

The  marking  of  a  case  "heard"  by  the 
Judge  on  the  calendar  in  open  court  was  not  an 
agreement  in  writing  not  to  require  excep- 
tions to  referee's  report  to  be  filed  within  10 
days,  nor  was  it  a  memorandum  of  such  agree- 
ment noted  by  the  presiding  judge  with  the  con- 
sent of  plaintiifs  attorney  under  rule  14  of  the 
circuit  court. 
8.  Bams— DiscBETioN  of  Coubt. 

Under  Code  Proc.  S  105,  the  court  may,  in 
its  discretion,  allow  exceptions  to  referee's  re- 
port to  he  filed  after  10  days  from  notice  of 
filinf. 
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Appeal  from  Common  Pleas  Chrcult  Court 
of  Florence  County;  Gary,  Judge. 

Action  by  M.  M.  Brown  against  S.  D.  Rog- 
ers and  J.  F.  Stackley.  Judgment  for  plain- 
tiif,  and  defendant  Rogers  appeals.  Revers- 
ed. 

Willcox  &  WiUcoz  and  George  Galletly,  for 
appellant    W.  F.  Clayton,  for  respondent. 

WOODS,  J.  This  action  was  brought  by 
the  plaintiff,  M.  M.  Brown,  to  obtain  an  ac- 
counting for  the  assets  of  a  bushiess  part- 
nership of  which  he  and  the  defendant  S.  D. 
Rogers  were  memb^s.  The  cause  was  re- 
ferred to  a  referee  '*to  take  and  state  an  ac- 
count between  the  several  parties  to  this 
action."  On  Mardi  6,  190S,  the  referee  filed 
a  report,  showing  a  balance  due  by  the  de- 
fendant Rogers  to  the  plaintiff  of  $2,137.13, 
without  interest  ttie  questlcai  of  Interest  be- 
ing specifically  mentioned  as  one  to  be  there- 
after decided  by  the  court  On  March  6th 
notice  of  this  report  was  duly  served  on 
defendant's  attorney.  On  March  14th  a  sup- 
plemental report  was  filed,  in  which  the  r^- 
eree  reported  that  the  sum  of  $60  should  be 
added  to  the  amount  found  against  Rogers 
on  account  of  his  failure  to  pay  to  Brown 
a  sum  collected  by  him,  which  at  the  refer- 
ence he  had  agreed  to  turn  over  to  Brown 
Immediately.  The  "case*'  contains  the  fol- 
lowing statement  as  to  the  progress  of  the 
cause:  ^At  the  winter  term  (on  the  2Sth  day 
of  March,  1908)  of  the  court  of  common  pleas 
for  Florence  county  the  presiding  Judge, 
Hon.  Gea  W.  Gage,  by  tiie  consent  of  the 
attorneys  for  plaintiff  and  defendants,  mark- 
ed this  cause  'heard,'  and  In  open  court  in 
the  presence  of  the  attorneys,  so  entered  the 
same  on  the  calendar  of  the  court  Argu- 
ment was  to  be  made  later.  On  April  21st 
at  Kingstree,  Judge  Gage  passed  an  order 
setting  down  the  argument  fbr  Sumter,  S.  C, 
on  such  day  and  hour  as  the  court  may  noti- 
fy counsel  to  appear.  On  account  of  the 
fatigue  of  the  term  at  Sumter,  the  circuit 
judge  did  not  notify  counsel  of  a  date  for 
bearing  argument  but  at  Chester,  S.  C,  on 
the  5th  June,  1903,  he  being  then  temporarily 
indisposed,  passed  an  order  remanding  the 
cause  back  to  Florence  for  a  hearing  before 
any  circuit  Judge  that  may  succeed  him  in 
the  Third  Circuit  ♦  ♦  ♦  On  the  lOth  day 
of  June,  1903,  at  the  summer  term  of  said 
court  Judge  Ernest  Gary  presiding,  and  the 
return  in  the  appeal  from  the  order  of  Judge 
Gage  of  the  5th  June  being  then  on  file  in 
the  Supreme  Court  this  cause  was  called. 
The  defendants'  attorneys  Interposed  an  ob- 
jection to  proceeding  with  the  trial  of  the 
cause  on  the  ground  that  an  appeal  was 
pending  from  the  order  of  Judge  Gage,  and, 
the  return  haying  been  filed  in  the  Supreme 
Court  the  circuit  court  was  without  Jurisdic- 
tion to  proceed  with  the  case.  The  circuit 
judge  oyerruled  the  objection  and  ordered 
the  cause  to  proceed.  The  plaintiff's  attor- 
neys then  moved  for  an  order  confirming  the 
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rqK>rt  of  the  referee  and  for  Judgment  on 
the  ground  that  no  exceptions  had  been  serv- 
ed within  ten  days  frcMn  notice  of  the  filing 
Af  the  same.  The  defendants'  attorneys  re- 
sisted this  motion,  inter  alia,  on  substantially 
the  following  grounds:  (1)  The  exceptions  to 
the  report  of  the  referee,  dated  6th  March, 
1908,  were  not  served  within  ten  days  from 
the  notice  of  the  same  pursuant  to  an  agree- 
ment made  with  counsel  for  plalntm  before 
the  expiration  of  such  time  that  the  same 
may  be  served  later.  (2)  That  marking  the 
case  *heard'  in  open  court  by  Judge  Gage, 
In  the  presence  of  the  attorneys,  and  the 
written  entry  so  made  by  the  Judge  on  the 
docket,  was  Bu£Qclent  writing  to  take  the 
case  out  of  the  rule  of  court  against  verbal 
agreements,  and  was  a  waiver  of  the  service, 
not  being  within  ten  days.  (3)  That  excep- 
tions to  the  items  in  the  account  filed  by  the 
referee  need  not  be  filed  or  served  within 
ten  days,  but  can  be  made  at  the  hearing  be- 
fore the  court  (4)  That  the  plaintiff's  attor- 
neys having  admitted  by  afBldavlt  before  the 
court  that  they  had  agreed  to  extend  time 
to  serve  exceptions,  but  only  differed  with 
defendants'  attorneys  as  to  the  length  of  time 
of  the  extension,  takes  the  case  without  the 
rule  of  court  as  to  verbal  agreements,  and 
left  the  court  to  ascertain  the  facts  from 
the  evidence  before  it  (5)  That  the  supple- 
mental report  filed  on  the  14th  March,  1003, 
being  a  part  of  the  report  of  the  referee,  the 
report  dates  from  that  day,  and  as  no  notice 
of  filing  the  same  was  ever  served,  defend- 
ants' exceptions  were  within  time,  and  were 
properly  before  the  court  •  •  •  The 
court  ruled  that  the  exceptions  not  having 
been  served  within  ten  days  from  the  6th 
March,  the  same  were  not  properly  before  it 
The  defendants'  attorneys  then  in  open  court 
objected  to  the  items  in  the  Itemized  state- 
ment of  the  referee's  report  as  set  forth  in 
detail  In  the  exceptions  or  objections  served 
on  plaintiff's  attorneys  on  28th  May,  1908, 
and  asked  the  court  to  pass  on  the  correct- 
ness and  validity  of  the  same  from  the  testi- 
mony, books,  and  records  taken  by  the  ref- 
eree and  then  before  the  court  This  the 
court  refused  to  da  The  defendants'  attor- 
neys then  moved  the  court  in  the  exercise 
of  its  discretion  and  in  the  interest  of  the 
furtherance  of  Justice  that  they  be  permitted 
to  then  file  and  serve  exceptions  or  objec- 
tions to  the  report  of  the  referee.  This  the 
court  refused  on  the  ground  that  it  had  no 
power  to  extend  the  time  to  file  exceptions 
to  master's  report  the  same  not  having  been 
served  within  ten  days  from  notice  of  filing 
same,  and  that  it  had  no  power  to  now  per- 
mit the  said  act  to  be  done."  Affidavits 
from  counsel  on  both  sides  were  submitted* 
giving  their  respective  versions  of  the  unfor- 
timate  controversy.  The  court  then  made  a 
decree  in  favor  of  the  plaintiff  for  $2,137.13, 
confirming  the  first  report 

No  notice  was  served  of  the  filing  of  the 
second  report    But  it  was  merely  supple- 


mental, covering  a  minor  matter  not  em- 
braced in  the  first  report  and  which,  it 
seems,  was  not  in  dispute  between  the  par- 
ties. It  merely  added  a  small  sum  to  the 
liability  reported  in  favor  of  the  plaintiff, 
which  he  was  at  liberty  to  disregard  alto- 
gether, and  have  the  first  report  alone  con- 
firmed. The  first  report  was  therefore  not 
merged  in  the  second.  In  addition  to  this, 
the  exceptions  related  exclusively  to  the  find- 
ings of  the  first  report  and  it  was  therefore 
impossible  to  connect  them  with  the  second 
report  It  follows  that  the  exceptions  were 
not  filed  within  the  time  prescribed  by  the 
statute. 

The  marking  of  the  case  "heard"  by  the 
circuit  Judge  on  the  calendar  in  open  court 
was  not  an  agreement  in  writing  not  to  re- 
quire the  exceptions  to  be  filed  within  10 
days,  nor  was  it  a  memorandum  of  such  an 
agreement  noted  by  the  presiding  Judge, 
with  the  consent  in  open  court  of  the  plain- 
tiff's attorney,  under  rule  14  of  the  circuit 
court  If  the  case  had  been  actually  heard, 
and  plaintiff's  counsel  had  argued  it  on  the 
merits  without  reference  to  the  delay  in 
serving  the  exceptions,  he  would  be  held  to 
have  waived  that  point  When,  however,  the 
case  was  merely  marked  "heard,"  it  is  obvi- 
ous this  gave  the  plaintiff  a  right  In  the  sub- 
sequent argument  contemplated  to  be  heard 
on  that  question,  as  well  as  on  the  merits. 
Even  if  it  be  assumed*  as  contended  by  coun- 
sel for  the  defendants,  that  the  report  in  this 
case  had  the  effect  of  a  special  verdict  the 
law  furnishes  no  ground  for  holding  that 
the  statute  requiring  exceptions  to  be  filed 
within  10  days  does  not  apply  to  such  a  re- 
port The  exceptions  to  the  rulings  of  the 
circuit  Judge  on  the  points  above  discussed 
are  overruled. 

After  the  circuit  Judge  had  announced  his 
conclusion  that  the  exceptions  had  not  been 
taken  in  time,  the  attorneys  for  the  defend- 
ants asked  the  court  in  the  exercise  of  its 
discretion  to  allow  the  exceptions  to  be  then 
filed.  The  circuit  Judge  held  that  he  had  no 
power  to  extend  the  time.  We  think  this 
was  error.  Section  105  of  the  Ck>de  of  Pro- 
cedure provides:  "The  court  may  likewise, 
In  its  discretion,  and  upon  such  terms  as 
may  be  Just  allow  an  answer  or  reply  to 
be  made,  or  other  act  to  be  done,  after  the 
time  limited  by  this  Code  of  Procedure.'* 
The  filing  of  exceptions  is  an  act  to  be  done 
within  a  time  limited  by  the  Code  of  Pro- 
cedure, and  there  is  no  ground  upon  which 
it  can  be  held  to  be  an  exception  not  falling 
under  the  broad  terms  of  the  law.  It  is  true 
in  Vemer  v.  Perry,  46  S.  O.  262.  22  S.  B. 
888»  it  Is  said  the  "appellant  was  obliged 
in  law  to  make  his  exception  in  ten  days"; 
but  the  power  of  a  circuit  Judge  to  exercise 
a  discretion  to  allow  the  exceptions  to  be 
filed  after  10  days  was  not  passed  on,  for  the 
court  continues:  "But  suppose,  undw  sec- 
tion 195  of  the  Ck>de  of  Civil  Procedure,  it 
is  within  the  discretion  of  the  circuit  Judge, 
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he  has  not  exercised  such  discretion."  Even 
if  it  could  be  considered  that  the  last  para- 
graph of  rule  30  of  the  circuit  court,  relating 
to  "references  other  than  for  the  trial  of  Is- 
sues in  an  action,"  is  applicable  to  the  ref- 
erence ordered  in  this  case,  the  rule  would 
have  to  yield  to  the  plain  and  unequivocal 
terms  of  the  statute.  Notice  of  appeal  from 
the  circuit  court  to  the  Supreme  Court  in 
this  respect  stands  on  a  different  footing. 
Section  195  does  not  apply  to  such  notice 
for  the  reason  that  section  348  forbids  the 
extension  of  the  time  for  giving  notice  of 
appeal  from  the  circuit  court  to  the  Supreme 
Ctourt. 

The  Judgment  of  this  court  Is  that  the 
cause  be  remanded  to  the  circuit  court,  with 
leave  to  the  defendants  to  renew  their  mo- 
tion to  be  allowed  to  file  their  exceptions, 
under  section  195  of  the  Code  of  Procedure. 

GARY,  A.  J.,  did  not  sit  In  this  case  be- 
cause of  illness. 


(71  s.  c.  6oe) 

BROOM  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.    April  19, 
1905.) 

1.  TELEQBAH— C!l.AIMS   FOB    DAICAOES— STIPU- 
LATION. 

The  stipulation  on  printed  form  for  tele- 
gram requiring  claims  for  damages  or  statutory 
penalties  to  be  presented  within  60  days  from 
the  date  of  filing  the  message,  is  not  contrary  to 
law  or  public  policy. 

[ESd.  Note. — ^For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Telegraphs  and  Telephones,  S  42.] 

2.  Save— Binding  Bftect. 

The  stipulation  of  a  telegraph  company, 
prifited  on  its  messages,  requiring  claims  for 
damages  to  be  presentea  within  60  days  from 
the  date  of  filing  the  message,  is  binding  on  the 
reciipient  of  the  message  sent  on  a  form  con- 
tainmg  such  stimulation  in  a  suit  for  damages 
for  mental  anguish. 

[Ed.  Note. — For  cases  In  point,  see  vol.  45, 
Cent.  Dig.  Telegraphs  and  Telephones,  |  42.] 

Appeal  f^m  Common  Pleas  Circuit  Court 
of  Chester  County;  Townsend,  Judge. 

Action  by  A.  J.  Broom  against  the  Western 
Union  Telegraph  Company.  Judgment  of 
nonsuit,  and  plaintiff  appeals.    Affirmed. 

W.  H.  Newbold  and  A.  Ii.  Gaston,  for 
appellant  Geo.  H.  Feasons,  Evans  &  Fin- 
ley,  and  J.  H.  Marlon,  for  respondent 


JONES,  J.  This  is  an  action  to  recover 
damages  for  mental  anguish  for  failure  to 
promptly  transmit  and  deliver  a  message 
addressed  to  plaintiff,  residing  at  Lancaster, 
8.  C,  by  P.  L.  Wagner,  at  Chester,  8.  C, 
notifying  plaintiff  that  his  father  could  not 
live,  and  to  come  at  once.  The  message 
was  written  upon  a  regular  form  furnished 
by  the  company  and  signed  by  the  sender, 
containing,  among  other  things,  a  stipula- 
tion that  "the  company  will  not  be  liable 


for  damages  or  Bt&tatary  penalties  la  any 
case  where  the  claim  is  not  presented  in 
writing  within  sixty  days  after  the  message 
is  filed  with  the  company  for  transmission." 
The  message,  as  delivered  to  plaintiff,  on  the 
face  of  it  contains  substantially  the  same 
stipulation.  No  claim  for  damages  was  pre- 
sented to  defendant  company  within  60  days, 
as  above  required,  and  no  evidence  was  of- 
fered to  show  any  waiver  of  such  stipulation. 
At  the  close  of  all  the  testimony  the  defend- 
ant moved  for  a  nonsuit  which  was  granted. 
The  plaintiff  appeals,  and  his  exceptions 
present  the  question  whether  the  said  stlp- 
lolation,  requiring  claim  to  be  presented 
within  60  days,  is  valid  as  a  reasonable  reg- 
ulation, and  binding  on  the  receiver  of  the 
message  so  as  to  bar  his  claim  for  damages 
in  an  action  in  tort  under  the  mental  an- 
guish statute. 

Under  article  9,  I  8,  of  the  Constitution,  all 
telegraph  companies  engaged  in  the  busi- 
ness of  transmitting  Intelligence  for  hire  are 
common  carriers,  and  subject  to  liability  as 
such.  It  is  a  well-established  rule  that  a 
common  carrier  cannot,  by  contract  exempt 
Itself  from  the  consequences  of  its  negli- 
gence. But  the  stipulation  in  question  does 
not  tend  to  limit  the  liability  of  the  company 
for  negligence.  It  is  a  stipulation  against 
delay  and  neglect  on  the  part  of  the  sender 
of  the  message,  or  those  who,  by  the  trans- 
action, are  brought  into  business  relation 
with  the  company.  Such  a  contract  is  nei- 
ther contrary  to  law  or  public  policy  nor  is  it 
unreasonable.  Aiken  v.  Telegraph  Co.,  5  S. 
C.  358;   Wolf  v.  W.  U.  Tel.  Co.,  62  Pa.  83. 

I  Am.  Rep.  887;  W.  U.  Tel.  Co:  T.  jonee, 
95  Ind.  228,  48  Am.  Rep.  713;  W.  U.  Tel. 
Ca  V.  Dougherty,  54  Ark.  221,  15  S.  W.  468. 

II  li.  R.  A.  102,  26  Am.  St  Rep.  33;  Kirby 
V.  W.  U.  Tel.  Co.  (S.  D.)  65  N.  W.  87,  30  L. 
R.  A.  612,  621,  624,  46  Am.  St  Rep.  765; 
Southern  Express  Company  v.  Caldwell,  21 
Wall.  264,  22  L,  Ed.  556;  Young  v.  W.  U 
Tel.  Oo.,  65  N.  Y.  163,  dted  in  45  Am.  Rep. 
491,  note;  Sherrlll  v.  W.  U.  Tel.  Co.  (N.  C.) 
14  S.  E.  94;  Hill  v.  W.  U.  Tel.  Co.,  85  Ga. 
425. 11  S.  E.  874,  21  Am.  St  Rep.  166;  W.  U. 
Tel.  Co.  V.  Waxelbaum  (Ga.)  39  S.  E.  448, 

56  L.  R.  A.  747;  Harris  v.  W.  U.  Tel.  Co., 
121  Ala.  519,  25  South.  910,  77  Am.  St  Rep. 
70;  Mauler  v.  W.  U.  Tel.  Co.,  94  Tenn.  442, 
29  a  W.  732;  Heimann  v.  W.  U.  Tel.  Co., 

57  Wis.  562,  16  N.  W.  82;  27  Bncy.  Law 
(2d  Ed.)  1046.  The  case  of  Aiken  v.  Tele- 
graph Company,  supra,  held  that  the  stipu- 
lation requiring  claim  to  be  presented  in 
writing  within  20  days  was  reasonable  and 
binding  upon  the  sendee  or  receiver  of  the 
message  as  well  as  the  sender.  The  rea- 
sonableness of  the  stipulation,  as  briefiy 
stated  in  W.  U.  Tel.  Co.  v.  Dougherty,  supra, 
lies  in  'the  character  of  the  business  and 
the  great  number  of  messages  sent  over  the 
lines  of  a  telegraph  company,  the  importance 
of  early  information  of  claims  to  enable  the 
company  to  keep  an  account  of  its  trans- 
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actions,  and  the  impossibility  of  recalling 
tliem  or  accounting  for  them  from  memory 
after  a  lapse  of  a  considerable  period  of 
time.**  This,  however,  is  not  an  action  by 
the  sender  on  the  contract,  but  is  by  the 
sendee  in  tort  for  a  breach  of  duty  imposed 
by  law.  The  sendee  of  a  telegraphic  mes- 
sage has  no  cause  of  action  unless  the  de- 
fendant has  breached  some  duty  owing  to 
liim.  The  duty  which  a  telegraph  company 
owes  by  law  to  the  sendee  of  a  message  is 
precisely  the  same  duty  which  it  owes  to 
the  sender;  that  is,  to  promptly  transmit 
and  deliver  the  message.  This  duty  springs 
from  the  relation  created  by  the  contract 
The  contract,  to  the  extent  that  it  is  rea- 
sonable, and  not  contrary  to  law  or  public 
policy,  limits,  qualifies,  molds  the  duty  which 
the  law  imposes  upon  the  carrier  In  its  re- 
lation to  the  public.  Such  is  the  reasoning 
in  the  case  of  Aiken  t.  Telegraph  Oompany, 
supra:  ''The  foundation  of  the  contract  is 
the  nature  of  the  carrier's  occupation  and 
the  fact  of  employment  The  legal  conse- 
quences flowing  from  such  employment  are 
what  the  special  contract  seeks  to  modify 
or  limit  Every  such  contract  implies  a 
sender  of  a  message,  a  receiver,  and  an 
agent  of  transmission.  The  nature  of  a 
contract  is  in  this  respect  the  same  whether 
the  rights  and  duties  of  the  respective  par- 
ties are  defined  by  operation  of  law  or  by 
express  stipulations  between  themselves.  It 
would  therefore  follow  that  the  question 
whether  the  receiver  of  the  message  is  a 
privy  should  receive  the  same  solution  wheth- 
er the  contract  is  the  result  of  the  operation 
of  law  or  Of  special  terms  of  agreement  be- 
tween the  parties.  •  •  ♦  Construing  his 
contract  by  the  nature  of  the  service  to  be 
performed,  it  is  clear  that  the  party  for 
whose  benefit  the  service  is  to  be  performed 
is  to  be  regarded  as  considered  and  included 
in  the  obligation  resulting  from  the  fact  of 
employment,  whether  that  person  stands  to 
it  in  the  relation  of  sender  or  receiver.'^  See, 
also,  Butler  r.  Telegraph  Company,  62  8.  G. 
222,  40  S.  B.  162,  80  Am.  St  Rep.  803. 

But,  further,  a  telegraph  company  has  the 
right  to  make  rules  and  regulations  for  the 
conduct  of  its  business  which  do  not  conflict 
with  law  or  public  policy,  and  are  reason- 
able; and  those  who  deal  with  the  company 
with  notice  of  such  regulations  enter  into 
the  relation  of  patron  and  carrier,  subject 
to  such  regulations.  We  distinguish  now  be- 
tween reasonable  stipulations  in  the  con- 
tract and  reasonable  regulations  allowed  by 
law  for  the  conduct  of  business.  The  car- 
rier's duty  to  the  public  is  affected  by  the 
operation  of  reasonable  regulations,  whether 
those  dealing  with  it  expressly  assent  to  the 
regulations  or  not  It  is  sufficient  if  they 
have  notice  of  the  regulation.  So  that  in 
any  action  In  tort  by  the  sendee  of  a  me»- 


sage  his  rights,  being  based  upon  the  car* 
rier's  duty  to  him  as  limited  by  reasonable 
and  valid  rules  and  regulations,  cannot  be 
asserted  independent  of  such  regulation. 
There  are  cases  which  hold  such  a  stipula- 
tion or  regulation  to  be  invalid.  W.  D.  TeU 
Co.  V.  Eubanks  (Ky.)  38  S.  W.  1068^  66  Am. 
St  Rep.  361,  36  L.  R.  A.  711;  Padflc  Tel. 
Co.  V.  Underwood  (Neb.)  55  N.  W.  1067,  40 
Am.  St  R^.  490;  Francis  v.  W.  U.  TeL  Co. 
(Minn.)  69  N.  W.  1078,  26  L.  R.  A.  406,  4^ 
Am.  St  Rep.  607;  Webbe  v.  W.  U.  Tel.  Co. 
(111.)  48  N.  a  670,  61  Am.  St  Rep.  207. 
These  eases,  in  the  main,  rest  upon  the  rea- 
sons (1)  that  such  a  stipulation  limits  the 
liability  of  a  telegraph  company  in  conflict 
with  some  express  statute  or  provision  of 
the  Constitution,  and  <2)  varies  the  statute 
of  limitations.  We  have  no  statutory  or  con- 
stitutional provision  which  forbids  a  tele- 
graph company  from  making  such  a  stipu- 
lation or  regulation.  The  mental  anguish 
statute  does  not  affect  this  question,  as  it 
merely,  in  alteration  of  the  common  law, 
adds  mental  suffering  as  an  element  of  dam- 
ages that  may  be  recovered.  Such  damages 
do  not  constitute  a  statutory  penalty  within 
the  sense  of  that  class  of  cases  which  hold 
that  such  stipulations  are  valid  with  respect 
to  damages,  but  not  with  respect  to  a  stat^ 
utory  penalty;  as,  for  example,  Mathis  v. 
W.  U.  Tel.  Co.,  94  Ga.  838,  21  S.  B.  664,  4T 
Am.  St  Rep.  167.  The  Supreme  Court  of 
the  United  States,  in  considering  an  analo- 
gous question  in  the  case  of  Southern  Ex- 
press Co.  V.  CXaldwell,  supra,  satisfactorily 
disposes  of  objections  to  such  stipulation  in 
this  language:  "Such  stipulation  is  not  a 
conventional  limitation  of  the  right  of  the 
carrier's  employer  to  sue.  He  is  left  at  lib- 
erty to  sue  at  any  time  within  the  period 
fixed  by  the  statute  of  limitations.  He  is 
only  required  to  make  his  claim  within  nine- 
ty days,  in  season  to  enable  the  carrier  to 
ascertain  what  the  facts  are;  and,  having 
made  his  claim,  he  may  delay  his  suit 
•  ♦  •  The  contract  is  not  a  stipulation 
for  exemption  from  responsibility  for  the 
defendant's  negligence  or  for  that  of  tlieir 
servants.  •  *  •  A  common  carrier  is  al- 
ways responsible  for  his  negligence,  no  mat- 
ter what  his  stipulation  may  be.  But  an 
agreement  that  in  case  of  failure  by  the  car- 
rier to  deliver  the  goods  a  claim  shall  be 
made  by  the  bailor  or  the  consignee  within 
a  specified  period,  if  the  period  be  a  reason- 
able one,  is  altogether  of  a  different  char- 
acter. It  contravenes  no  public  policy.  It 
excuses  no  negligence.  It  Is  perfectly  con- 
sistent with  holding  the  carrier  to  the  fullest 
measure  of  good  faith,  of  dlllgenoe,  of  ca- 
pacity, which  the  strictest  rules  of  the  com- 
mon law  ever  required." 

The  Judgment  of  the  dreoit  oourt  Is  at- 
flirmed. 
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RICHARDSON  t.  ATLANTIC  COAST 

LINBR.  R. 

(Supreme  Court  of  South  Carolina.    April  18, 

1905.) 

1.  Afpbal— Hasmucss  Ebbob. 

That  a  charge  is  not  relevant  to  any  issue 
in  the  case  is  not  grroond  for  reversal,  where 
no  prejudice  is  shown, 

(Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  \  4220.] 

2l  Cabbubs  —  Ejbciioiv  of  PAsasNOBB-^Pa- 

NITIVX  DaMAOBS. 

Where  a  passenger  buys  a  ticket  to  ia  sta- 
tion which  the  agent  tells  him  is  on  the  main 
line,  and,  on  changing  cars,  is  shown  b^  a  per- 
son in  uniform  a  train  for  his  destination,  but 
after  it  starts  is  told  by  the  conductor  that  it  is  a 
a  through  train  and  will  not  stop,  and  is  put 
off  with  only  such  force  as  was  neoessary,  on 
refusal  to  pay  the  additional  fare  to  the  next 
stopping  point,  and  is  again  received  on  pay- 
ment of  his  fare,  and  carried  to  the  station  be- 
yond, he  is  entitled  to  punitive  damages. 

[Ed.  Note. — For  .cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  H  1429,  1489.1 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circnlt  Conrt 
of  Richland  County;   Watts,  Judge'. 

Action  by  B.  L;  Richardson  against  the 
Atlantic  Coast  Line  Railroad.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Barron  &  Ray,  for  appellant.  George 
Johnstone  and  Frank  G.  Tompkina,  for  re- 
spondent. 

JONES,  J.  The  plaintiff  brought  this  ac- 
tion against  defendant  company  for  an  al- 
leged unlawful  and  willful  ejection  from  its 
passenger  train  at  Pee  Dee,  S.  C,  on  the 
26tli  day  of  September,  190S,  which  resulted 
in  a  verdict  and  Judgment  in  favor  of  plain- 
tiff for  $S75.  The  defendant  appeals  on  two 
grounds— one  complaining  of  the  instmc- 
tlon  tc  the  Jury,  and  the  other  of  t^e  re- 
fusal to  grant  a  new  trial. 

Appellant  complains  of  the  following 
charge  to  the  jury:  '*I  charge  yon  further, 
as  a  matter  of  law,  if  yon  go  down  to  one 
of  these  railroad  offices  and  buy  a  ticket 
and  pay  full  fare  for  it,  and  there  Is  no 
time  limit,  the  time  yon  are  to  use  that 
ticket  Is  not  limited.  Ton  may  hay  a  straight 
ticket— pay  full  flare — ^wltb  no  time  limit 
to  It.  You  have  the  right  to  put  that  ticket 
In  your  pocket,  and  use  It  whenever  you 
see  proper.  But  If  yon  buy  the  ticket  and 
board  the  train,  you  must  make  continuous 
passage.  You  cannot  stop  over  on  the  ticket 
between  two  different  points  unless  the  tick* 
et  gives  you  that  privilege.  If  you  boy  a 
straight  ticket  to  a  place,  you  need  not  use  it 
immediately,  but,  If  you  do  commence  to 
use  It,  then  you  must  go  on  through;  other- 
wise, if  you  drop  off,  you  will  have  to  pay 
again."  It  was  alleged  that  this  charge 
was  erroneous:  **(a)  That,  in  so  far  as  It 
refers  to  making  a  continuous  trip  when 
starting,  It  was  not  relevant  to  any  issue 
in  the  case,  nor  premised  any  fact  in  the 
but  It  was  misleading  and  calculated 


to  prejudice  the  Jury,  (b)  That,  where  there 
Is  necessary  changing  of  cars  and  conductors, 
the  same  ticket  being  used,  the  law  does  not 
require  a  continuous  Journey  unless  It  is 
so  stipulated  on  the  ticket"  This  excep- 
tion cannot  be  sustained.  If,  as  stated  un- 
der specification  "a,"  'the  charge  was  not 
relevant  to  any  Issue  In  the  case,  nor  pre- 
mised on  any  fact  In  the  case,  it  does  not 
constitute  reversible  error,  unless  appellant 
could  show  wherein  It  was  prejudiced  there- 
by, and  no  such  showing  has  been  made. 
With  reference  to  spedflcation  "b,"  it  is 
sufRcient  in  addition  to  say  that  appellant 
made  no  request  that  the  court  modify  its 
general  statement  of  the  law  in  the  partic- 
ular mentioned. 

With  reference  to  the  refusal  of  the  mo- 
tion for  a  new  trial,  it  Is  excepted  (1)  that 
there  was  no  evidence  of  actual  damages 
beyond  50  cents;  (2)  that  there  was  no  evi- 
dence of  a  willful  tort,  sxuA  as  to  Justify 
punitive  damages  for  any  sum.  Punitive 
damages  may  be  awarded  for  any  intention- 
al ejection  of  a  person  from  a  passenger 
train,  no  matter  how  slight  the  force  used. 
If  such  ejection  is  unlawful.  Such  an  act  Is 
not  characterized  by  Inadvertence  or  negli- 
gence, but  is  a  willful  invasion  of  a  per- 
sonal right. 

The  evidence  on  behalf  of  plaintiff  was  to 
the  effect  that  he  was  a  lawyer  residing  at 
Greenwood,  S.  C,  and  had  business  to  trans- 
act at  Latta,  S.  0.;  that,  having  reached 
Columbia,  S.  C,  on  his  way,  he  there,  on 
September  28,  1903,  purchased  a  straight 
ticket  from  Columbia,  S.  C,  to  Latta,  S.  C, 
paying  full  fare  therefor;  that  the  ticket  had 
no  conditions  or  limitations  on  it;  that  when 
the  ticket  was  purchased  the  ticket  agent 
at  Columbia,  S.  C,  informed  him  that  Latta 
was  on  the  main  line,  and  that  he  would 
reach  Latta  that  afternoon  or  evening;  that 
plaintiff  boarded  defendantfs  train  and  went 
to  Sumter,  and,  after  changing  cars  there 
under  instructions,  went  to  Florence.  At 
Florence  plaintiff  took  a  train  which  he  was 
informed  by  one  wearing  a  uniform  and 
carrying  a  lantern,  whom  he  took  to  be  a 
servant  of  the  defendant  company,  was  the 
train  for  Latta,  but  which  was  in  fact  a 
through  limited  train  that  did  not  stop  at 
Latta,  but  defendant  was  not  aware  of  this, 
and  boarded  the  train,  supposing  it  would 
stop  at  Latta.  This  train  was  the  next  and 
only  train  due  to  pass  Latta  thht  night  Ac- 
cording to  the  company's  regulation,  this 
train  did  not  stop  to  take  on  or  let  off 
passengers  after  leaving  Florence  until  reach- 
ing Dillon,  the  next  stop.  Latta  is  an  in- 
termediate station,  7  miles  from  Dillon  and 
11  miles  from  Pee  Dee,  another  intermediate 
point  13  miles  from  Florence,  where  the  fast 
train  slacks  up  for  registering  slips.  When 
the  conductor,  after  leaving  Florence,  came 
along  for  tickets  or  fare,  the  plaintiff  pre- 
sented his  ticket  for  Latta,  and  was  then 
Informed  that  the  train  would  not  stop  at 
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Latta,  but  tliat  plaintiff  would  be  carried  to 
Dillon  upon  payment  of  19  cents  in  addition 
to  his  ticket  to  Latta;  otherwise  he  would 
have  to  be  ejected.  Plaintiff  refused  to 
make  further  payment,  and  refused  volun- 
tarily to  leave  the  train,  and  demanded  to 
be  put  off  at  Latta.  Thereupon  he  was 
ejected  from  the  train  at  Pee  Dee,  with  only 
such  slight  force  as  plaintiff's  slight  resist- 
ance rendered  sufficient  After  ejection  from 
the  train,  plaintiff  immediately  tendered  fare 
to  Dillon,  and  was  again  received  on  board, 
and  carried  to  Dillon.  The  next  morning, 
plaintiff  took  a  local  train  to  Latta  in  time 
to  fill  his  business  appointment  The  ac- 
tual damages  by  way  of  additional  expenses 
did  not  exceed  50  cents.  This  afforded  some 
evidence  to  be  submitted  to  the  jury  on  the 
question  whether  plaintiff's  rights  were  will- 
fully violated.  The  real  issue  in  the  case 
was  whether  plaintiff's  ejection  was  unlaw- 
ful, for,  if  unlawful,  there  was  sufficient 
evidence  of  willfulness  to  warrant  punitive 
damages.  This  issue  depended  upon  the 
contested  question  of  fact  whether  the  de- 
fendant's agent  at  Columbia,  S.  C,  sold 
plaintiff  a  ticket  from  Columbia,  S.  C,  under 
representation  that  plaintiff  would  be  trans- 
ported to  Latta  that  night,  and  whether 
another  agent  of  defendant  at  Florence  in- 
formed plaintiff  that  the  train  he  took  was 
the  train  for  Latta.  This  was  submitted 
to  the  jury  under  instructions  to  which  no 
exception  has  been  taken.  If  plaintiff  board- 
ed defendant's  train  at  Florence  under  these 
circumstances — and  we  must  assume  from 
the  verdict  that  he  did — ^and  it  being  undis- 
puted that  there  was  no  other  train  to  car- 
ry plaintiff  to  Latta  that  day,  we  are  of  the 
opinion  that  he  was  rightfully  on  board  that 
train  as  a  passenger  tor  Latta,  and  his  ejec- 
tion before  reaching  his  destination  was  un- 
lawful, as  the  rule  of  the  company  not  to 
stop  that  particular  train  at  Latta,  whether 
reasonable  or  not,  must  be  held  subordinate 
to  the  right  of  the  passenger  on  board  xmdear 
a  contract  made  under  circumstances  imply- 
ing that  it  would  stop  there.  It  was  there- 
fore no  error  of  law  to  refuse  a  new  trial 
on  the  ground  that  there  was  no  evidence 
that  the  ejection  was  willful  or  wanton,  so 
as  to  justify  punitive  damages. 

The  exceptions  are  overruled,  and  the 
Judgment  of  the  Circuit  Court  is  affirmed. 

POPS,  0.  J.t  and  GARY,  A.  J^  concur. 

WOODS,  J.  (dissenting).  Disregarding  all 
testimony  on  behalf  of  the  defendant,  the 
plaintiff's  case  may  be  thus  stated:  He 
purchased  an  ordinary  ticket  over  defend- 
ant's road  from  Columbia  to  Latta,  and  took 
the  afternoon  train  with  the  assurance  of 
the  Columbia  ticket  agent  that  he  would  be 
able  to  take  another  train  at  Florence,  and 
reach  Latta  that  night  At  Florence  he  was 
told  by  "some  one  with  a  lantern,  and  with 
a  uniform  on«"  that  the  train  he  was  about 


to  take  was  the  Latta  train.  When  he  pre- 
sents his  ticket  on  this  train  he  was  in- 
formed by  the  conductor  that  the  train  did 
not  stop  at  Latta,  and  that  he  would  have 
to  pay  19  cents  additional  fare  to  Dillon,  a 
few  miles  beyond  Latta,  from  which  place 
he  could  return  to  Latta  at  an  early  hour  the 
next  morning.  The  plaintiff  refused  to  pay 
the  additional  fare,  and  demanded  to  be  put 
off  at  Latta.  The  train  was  stopped  at  Pee 
Dee,  and  the  following  is  plaintiff's  own  ac- 
count of  the  conductor's  action:  "He  came 
in  and  said:  *I  am  ready  for  you  to  get  off.' 
That  was  at  Pee  Dee.  I  said:  *l  don't 
want  to  raise  any  racket  with  you.  I  know 
your  authority.  You  can  put  me  off  wheth- 
er I  am  ready  or  not  I  think  I  know  how 
to  protect  my  rights.  I  can't  voluntarily  go 
out*  He  said:  'AH  right  Where  Is  your 
baggage?*  I  said:  'There.'  The  porter 
carried  it  out  He  said:  'Come  ahead.'  I 
said:  'I  can't  go  voluntarily.  I  won't  re- 
sist All  you  have  to  do  is  to  put  your  hand 
on  my  arm.  I  will  follow  you  if  you  are  de- 
termined to  do  it'  He  put  his  hand  on  my 
arm,  and  I  walked  out  I  had  Mr.  Friday 
and  Mr.  Thomas  to  go  to  the  door  and  see 
him  refuse  to  take  the  money.  He  had  said 
he  would  not  take  the  money.  I  said:  'I 
rather  pay  you  nineteen  cents,  and  go  to  Dil- 
lon, than  to  stay  at  Pee  Dee.'  He  said:  1 
ought  not  to  let  you  go,  but  I  will.'  I  got  on 
the  train,  paid  him  nineteen  cents,  and  went 
to  Dillon,  rather  than  stay  at  Pee  Dee.'' 
The  verdict  vnis  for  $876*  The  defendant 
moved  for  a  new  trial  on  the  ground  that 
there  was  no  proof  to  support  a  verdict  for 
punitive  damages,  the  actual  damages  claim- 
ed being  only  50  cents. 

The  rule  that  railroad  companies  should 
be  held  to  the  strictest  responsibility  for  any 
violation  of  the  known  rights  of  a  passenger 
can  hardly  be  stated  too  strongly,  but  in  this 
case  I  am  unable  to  see  any  ground  what- 
ever for  the  finding  of  punitive  damages, 
and  think  a  new  trial  should  have  been 
granted  unless  the  plaintiff  should  remit  all 
the  recovery  except  50  cents,  the  actual  dam- 
ages proved.  The  defendant's  evidence  that 
the  train  which  plaintiff  took  at  Florence 
was  a  through  train,  and  bad  not  for  at 
least  the  two  preceding  years  been  sched- 
uled to  stop  at  Latta,  was  undisputed.  The 
plaintiff's  reliance,  therefore,  to  show  a 
known  violation  of  his  rights  in  refusing 
him  passage  on  that  train  to  Latta,  was  the 
special  representation  of  the  ticket  agent  at 
Columbia,  and  of  the  man  in  uniform  at 
Florence,  that  the  train  would  let  him  off  at 
Latta.  When  he  asserted  his  right  to  go  to 
Latta  In  that  train,  and  was  Informed  it  did 
not  st(^  there,  common  fairness  and  justice 
required  that  he  should  make  known  to  the 
conductor  h'iS  claim  of  a  special  contract  or 
representation  on  the  part  of  the  defendant's 
agents  which  would  require  the  rule  as  to 
the  running  of  the  train  fixed  by  the  com- 
pany for  the  guidance  of  the  conductor  to 
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De  suspended  in  his  case,  before  be  could  re- 
coyer  a  verdict  for  punitive  damages. 
Tbere  is  not  tbe  sligbtest  evidence  tbat  the 
conductor  bad  any  notice  of  tbe  special  facts 
connected  witb  tbe  purcbase  of  tbe  tlclcet, 
and  witb  the  presence  of  tbe  plaintiff  on 
tbat  train.  On  tbe  contrary,  tbe  plaintiff 
testified  tbat  be  did  not  inform  tbe  con- 
ductor that  be  bad  been  told  tbat  tbe  train 
would  stop  at  Latta.  In  each  of  tbe  cases 
of  Myers  v.  Railway  Ck>.,  64  S.  G.  614,  42  S. 
B.  508^  and  Chiles  v.  Railway  Ck>.,  60  S.  G. 
327,  48  S.  E.  252,  tbe  passenger  made  a  full 
statement  of  all  tbe  particular  circum- 
stances, and  the  conductor  acted  at  tbe  peril 
of  tbe  company,  because  he  bad  explicit  no- 
tice of  the  passenger's  special  rights.  Here 
this  basis  for  tbe  recovery  of  punitive  dam- 
ages is  entirely  lacking. 

I  think  defendants  exception,  also,  to  tbe 
following  charge,  should  be  sustained:  "I 
charge  you  further,  as  a  matter  of  law,  If 
you  go  down  to  one  of  these  railroad  offices 
and  buy  a  ticket  and  pay  full  fare  for  It, 
and  there  is  no  time  limit,  tbe  time  you  are 
to  use  that  ticket  is  not  limited.  You  may 
buy  a  straight  ticket— pay  full  fare — ^wltb 
no  time  limit  to  it.  You  have  the  right  to 
put  tbat  ticket  In  your  pocket,  and  use  it 
whenever  you  see  proper.  But  if  you  buy 
the  ticket  and  board  tbe  train,  you  must 
make  continuous  passage.  You  cannot  stop 
over  on  the  ticket  between  two  different 
points  unless  tbe  ticket  gives  you  tbat  priv- 
ilege. If  you  buy  a  straight  ticket  to  a  place 
you  need  not  use  It  immediately,  but,  If  you 
do  commence  to  use  it,  then  you  must  go  on 
through;  otherwise,  if  you  drop  off,  you  will 
have  to  pay  again.'*  While  I  am  sure  tbe 
learned  circuit  Judge  did  not  intend  It  should 
have  such  an  effect,  I  do  not  see  how  this 
charge  could  fall  to  impress  tbe  jury  that 
tbe  plaintiff's  ticket  could  not  have  been 
used  from  Florence  to  Latta  if  be  bad  stop- 
ped over  at  Florence  until  the  next  morning 
for  tbe  regular  train  to  Latta.  The  defend- 
ant was  thus  placed  before  tbe  jury  in  tbe 
position  of  selling  a  straight  ticket  to  Latta 
from  Golumbla,  which  would  be  of  no  value 
for  tbe  portion  of  tbe  Journey  from  Florence 
to  Latta,  unless  they  should  And  the  com- 
pany obliged  to  accept  it  on  the  night  train 
which  plaintiff  took  Immediately  after  his 
arrival  In  Florence. 

For  these  reasons,  I  think  there  should  be 
a  new  trial. 


m  8.  c.  ttS) 

In  re  BUOG*S  ESTATE. 

(Supreme  Court  of  South  Carolina.    April  18, 

1905.) 

1.  Escheat  —  Pbocedubb  —  Juooment  — 
Pleadings. 

Where  proceedings  were  brought  to  escheat 
property,  but  failed  oecause  of  appearance  of 
heirs,  and  were  changed  by  orders  permitting 
administrator  to  intervene  in  a  proceeding  to 
marshal  assets,  and  to  provide  for  payinji:  fees 
CO  the  attorney  of  the  administrator  and  escheat- 


or  and  to  sell  lands,  at  a  time  when  all  partiei 
Interested  were  present,  and  no  objections  were 
made,  the  judgment  will  not  be  set  aside  as  be- 
yond the  scope  of  the  pleadings. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent  Dig.  Judgment,  S|  434-442J 

2.  Judgment— Opening. 

A  motion  to  open  a  judgment  and  for  leave 
to  file  exceptions  to  the  master's  report  is  ad- 
dressed to  the  discretion  of  the  court. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;   Watts,  Judge. 

Petition  by  Ella  Bugg  Jones  and  others  in 
proceedings  by  M.  R.  Cooper,  Secretary  of 
State,  to  escheat  property  of  Permelia  Bugg, 
to  set  aside  judgment  From  an  order  refus- 
ing petition,  they  appeal.    Affirmed. 

Halcott  P.  Green,  for  appellanta  W.  N. 
Graydon  and  Lawson  D.  Melton,  for  respond- 
ent 

WOODS,  J.  The  questions  to  be  deterni  in^^d 
in  this  appeal  arise  under  a  petition  of  Ella 
Bugg  Jones,  Hannah  H.  Bugg,  Lydia  Jane 
Bugg,  and  James  W.  Bugg  to  tbe  circuit  court 
to  set  aside  tbe  decree  rendered  in  the  cause 
on  the  grounds  (1)  that  tbe  court  had  no  ju- 
risdiction to  render  it,  and,  (2)  if  tbe  court 
did  have  Jurisdiction,  the  petitioners  should 
be  relieved  from  it,  because  their  failure  to 
except  to  tbe  report  of  tbe  master  confirmed 
by  tbe  decree  was  due  to  oversight  or  excus- 
able neglect  on  the  part  of  their  attorneys. 
To  make  tbe  issue  clear,  it  is  necessary  to 
state  somewhat  in  detail  tbe  history  of  the 
proceeding.  The  original  proceeding  was  in- 
stituted for  tbe  sole  purpose  of  having  es- 
cheated certain  real  estate  in  the  city  of 
Columbia  belonging  to  tbe  estate  of  Perme- 
lia Bugg,  deceased.  Ail  the  statutory  re- 
quirements were  complied  with,  and  the  cause 
was  placed  on  tbe  jury  calendar.  In  response 
to  the  publication  of  notice  to  heirs  and 
claimants  two  sets  of  claimants  appeared, 
and  were  actively  represented  by  counsel 
throughout  tbe  proceeding.  By  consent  of 
all  parties,  the  matter  was  referred  to  tbe 
master  ''to  hear  and  determine  all  the  issues 
of  law  and  fact  raised  by  tbe  said  traversers, 
and  to  make  report  thereof,  together  with  tbe 
testimony  taken,  witb  all  convenient  speed, 
witb  leave  to  report  any  special  matter." 
Tbe  master,  under  this  order,  heard  the  sep- 
arate traverses  together.  While  the  taking 
of  tbe  testimony  was  in  progress,  it  develop- 
ed that  J.  C.  Martin  had  administered  on  tbe 
estate  of  Permelia  Bugg,  and  tbat  C.  C.  John- 
son, who  had  recovered  judgment  against  the 
administrator,  was  attempting  to  collect  bis 
judgment  by  sale  of  tbe  property  involved  in 
the  escheat  proceedings.  Some  of  the  parties 
in  interest  commenced  the  preparation  of  a 
proceeding  to  enjoin  the  enforcing  of  this 
judgment  but  abandoned  it  upon  the  filing  of 
a  petition  by  W.  D.  Mayfield,  attorney  for 
the  judgment  creditors,  to  be  allowed  to  in- 
tervene. Against  the  objection  of  the  attor- 
ney for  the  petitioner  Ella  Bugg  Jones  and 
those  in  common  interest  with  her,  tbe  mas- 
ter ordered  tbe  petition  to  be  filed,  and  subse- 
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quently,  in  pursuance  of  the  petition,  ordered 
notice  to  be  published  to  all  creditors  to  come 
in  and  prove  their  demands,  and  that  the 
administrator  show  cause  why  he  should  not 
be  required  to  account  before  the  master. 
All  this  was  manifestly  outside  of  the  scope 
of  the  escheat  proceedings,  but  when  the  or- 
der last  recited  was  made  attorneys  repre- 
senting all  parties  were  present,  and  made  no 
objection.  Subsequently,  in  open  court,  at- 
torneys of  all  parties  being  again  present, 
with  due  notice  of  the  motion,  and  making  no 
objection,  an  order  was  made  by  the  circuit 
court  confirming  both  these  orders  of  the 
master.  The  master  then  proceeded  to  take 
the  accounts  of  the  administrator,  receive 
proof  of  claims,  take  the  accounts  of  Ella 
Bugg  Jones,  Hannah  H.  Bugg,  Lydla  Jane 
Bugg,  and  James  W.  Bugg  for  rents  of  the 
property  collected  by  them,  and  to  fix  the 
fees  of  counsel  for  the  escheatop  and  for  the 
administrator.  Not  only  were  all  these 
things  done  without  objection,  but  counsel 
who  were  then  acting  for  those  who  are  now 
objecting  to  the  course  of  the  master  on  the 
ground  that  it  was  beyond  the  scope  of  the 
proceeding,  participated  in  the  adjustments 
of  the  accounts  for  rents,  and,  as  the  master 
says  in  his  report,  agreed  to  the  allowance  of 
fees  by  way  of  compromise.  The  master's 
report  covered  all  these  subjects.  The  claims 
and  liabilities  of  all  parties,  including  the  pe- 
titioners in  this  proceeding,  were  adjusted, 
and  a  sale  of  the  land  recommended.  A  de- 
cree was  then  made  by  the  circuit  court  re- 
citing all  the  proceedings  and  confirming  the 
report  of  the  master,  with  a  slight  modifi- 
cation as  to  the  rents  due.  By  this  decree 
the  claimants  were  adjudged  to  be  the  owners 
of  the  land  as  heirs  of  Permelia  Bugg,  and 
entitled  to  the  proceeds  of  sale.  None  of  the 
attorneys  Interested  made  any  objection  to 
this  decree,  though  it  was  submitted  to  all  of 
them,  and  they  were  all  present  when  it  was 
signed.  Under  this  decree  the  land  was  sold 
and  bid  off  by  W.  Boyd  Evans  for  $3,000. 
Before  compliance  with  the  bid  and  execution 
of  title,  the  petition  upon  which  this  appeal 
arises  was  filed,  and  a  temporary  injunction 
obtained  restraining  the  master  from  paying 
out  the  funds  In  his  hands  and  from  execut- 
ing a  deed  to  the  property  sold.  Upon  the 
hearing  of  the  cause  the  petition  was  dis- 
missed by  the  circuit  court,  and  the  petition- 
ers appealed. 

The  original  proceeding  l>eing  solely  for 
escheat  under  the  statute,  the  first  ques- 
tion is,  did  the  circuit  court  have  the  power 
in  that  proceeding  to  marshal  the  assets, 
call  in  creditors,  take  the  accounting  of  the 
administrator,  and  order  fees  to  be  paid,  and 
sell  the  land;  in  short,  to  settle  the  entire 
estate?  The  appellants  do  not,  of  course,  deny 
that  the  court  of  common  pleas  has  jurisdic^ 
Hon  to  do  all  these  things  when  they  are 
within  the  scope  of  the  pleadings,  but  the 
contention  is  that  a  Judgment  is  not  valid 
when  it  embraces  matters  not  brought  to  is- 
sue in  the  pleadings.    The  general  proposi- 


tion that  a  Judgment  tn  which  matters  are 
adjudicated  against  a  imrty  not  fairly  within 
the  scope  of  the  pleading  he  is  called  upon 
to  answer  is  invalid,  and  wUl  be  set  aside 
as  to  such  extraneous  matters,  is  founded 
on  the  most  obvious  principles  of  Justice, 
and  is  well  supported  by  authority.  For  in- 
stance, if  a  Judgment  of  foreclosure  should 
be  entered  by  default  in  an  ordinary  action 
on  an  account,  the  foreclosure  would  be  set 
aside  on  motion.  The  ground  upon  which 
this  rule  rests,  however,  is  that  \n  rendering 
such  a  Judgment  the  court  undertakes  to 
conclude  a  party  upon  a  matter  in  which 
he  has  had  no  opportunity  to  be  heard.  1 
Black  on  Judgments,  §  242;  Munday  v.  Vail» 
84  N.  J.  Law,  418;    Reynolds  v.  Stockton, 

f  140  U.  S.  254,  11  Sup.  CL  773,  35  L.  Ed.  464. 
In  the  latter  case  Mr.  Justice  Brewer,  in 
discussing  the  faith  and  credit  to  be  given 
by  the  courts  of  one  state  to  Judgments  ren- 
dered in  another,  says:  **The  requirements 
of  that  section  are  fulfilled  when  a  judg- 
ment rendered  in  a  court  of  one  state,  which 
has  Jurisdiction  of  the  subject-matter  and 
of  the  person,  and  which  is  substantially 
responsive  to  the  issues  presented  by  the 
pleadings,  or  is  rendered  under  such  circum- 
stances  that  it  is  apparent  that  the  defeated 
party  teas  in  fact  heard  on  the  matter  de- 
termined, is  recognized  and  enforced  in  the 
courts  of  another  state."  The  language  we 
have  italicized  obviously  applies  to  this  case. 
The  case  of  C:k>oper  v.  Smith,  16  S.  a 
331,  decided  a  different  question.  There 
the  cl^k  undertook  to  enter  a  formal 
Judgment  on  the  verdict  of  a  Jury  in 
an  equity  cause,  which  required  the  decree 
of  the  court  The  plaintiff  participated  in 
the  contest  before  the  Jury  without  ob- 
jecting. In  settiDg  aside  the  Judgment 
the  court  did  not  decide  anything  as  to  the 
actual  effect  of  the  verdict,  but  only  that 
the  clerk  could  not  enter  a  Judgment  on  that 
alone  without  a  decree  of  the  court.  While 
recognizing  the  authority  of  that  case^  the 
court  has  no  disposition  to  extend  it  to  cases 
not  falling  clearly  within  it  In  the  pro- 
ceedings now  under  consideration  the  peti- 
tioners had  the  fullest  opportunity  given 
them  to  be  heard  at  every  step,  and  actually 
participated  in  the  proceedings  as  enlarged 
by  the  orders  of  the  master  and  the  circuit 
court  While  their  attorneys  did  object  to 
the  order  of  the  master  directing  the  peti- 
tion of  the  creditors  to  be  filed  in  the  es- 
cheat proceeding,  they  made  no  objection 
to  the  decree  of  the  court  in  which  this  or- 
der of  the  master  was  confirmed.  The  au- 
thority of  the  former  attorneys  for  the  ap- 
pellants to  represent  them  is  not  denied, 
nor  is  the  good  faith  of  these  attorneys  at 
all  drawn  in  question.  The  appellants  hav* 
ing  had  full  opportunity  to  be  heard  at  every 
stage,  the  motion  to  set  aside  the  Judgment 
cannot  be  granted  on  the  ground  that  the 
jijdgnient  was  beyond  the  scope  of  the  orig- 
inal procecdiug.     A  motion  to  open  a  jndg- 

I  ment  on  the  ground  of  excusable  neglect 


S.C.) 


LATOUR  V.  SOUTflERS  BY. 


MS 


or  inadTertence  is  addressed  to  the  discre- 
tion of  tiie  circuit  judge,  and  this  court  can- 
not reverse  his  action  thereon,  except  for 
abuse  of  discretion  or  error  of  law.  Le 
Gonte  y.  Irwin,  19  S.  O.  604;  Bx  parte  Bank, 
G6  S.  O.  12,  83  8.  B.  781.  The  circuit  Judge 
refused  to  open  the  judgment  because  of 
the  alleged  excusable  neglect  and  inadver- 
tence of  the  attorneys  then  representing  ap- 
pellants in  failing  to  except  to  l^e  master's 
report  within  10  days.  No  error  of  law  or 
abuse  of  discretion  has  been  shown  in  this 
refusal.  Indeed,  the  petition  and  the  affl-^ 
davit  do  not  state  any  facts  showing  excusa- 
ble neglect  or  inadvertence. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(71  S.  C.  6S2) 

LATOUB  et  al.  v.  SOUTHERN  RT. 

(Supreme  Court  of  South  Garolhia.    May  8; 
1905.) 

1.  CARSnEBS  —  MALTBXATlflBXfT   OT   PASSXNQEB 

—Instructions. 

Where  an  action  is  brought  for  maltreat- 
ment of  a  passenger  by  defendant  carrier,  and 
is  not  based  on  its  failare  to  make  oonnections 
with  trains  of  another  road,  an  instruction  that 
railroad  companies  do  not  guaranty  connections 
Is  not  reversible  error. 

2.  Samv— Statshbnts  or  TxoKsr  Agent. 

Where,  on  sale  of  a  tidcet,  the  agent  stated 
that  the  train  would  make  close  connections  at  a 
certain  point,  it  is  not  a  guaran^  of  such  con- 
nection. 

[Bd.  Note. — For  cases  In  point,  see  vd.  9» 
Gent.  Dig.  Carriers,  1 1014.] 

8.  Tbiait— Ghabqx  on  Facts. 

A  statement  by  the  court  in  his  instme- 
tions,  based  on  admissions  in  the  pleadings,  is 
not  a  charge  on  the  facts. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  46» 
Gent.  Dig.  Trial,  f§  48^-i84.] 

4.  Gabsixbs— Rights  ov  Passbnokb. 

Where  a  passenger  is  carried  to  a  place  not 
called  for  by  his  ticket,  against  his  will,  he  is 
entitled  to  recover  any  damages  suffered  thereby. 

[Bd.  Note. — For  cases  in  i;>oint  see  voL  9, 
Cent.  Dig.  Carriers,  H  1067-1071.] 
6.  Sahs. 

A  carrier  most  exercise  snch  care  and  ef- 
fort to  avoid  delay  to  a  passenger  as  Is  dne  un- 
der the  circumstances. 

[Ed.  Note. — ^For  cases  in  point,  see  ToL  9^ 
Cent  Dig.  Carriers,  |  1039.] 

Appeal  from  Common  Fleas  Oircnit  Coort 
of  Greenwood  Comity;  Leroy  F.  Youmans» 
Special  Judge. 

Action  by  Rota  Latonr  and  her  husband 
against  the  fifonthem  Railway.  Judgment 
for  defendant  and  plaintiffs  appeal.  Re- 
versed. 

Sheppards  ft  Grler,  for  appellants.  T.  P. 
Cothran,  for  respondent 

POFB,  O.  J.  The  plaintiff  Mrs.  Latonr 
seeks  to  recover  $1,000  damages  of  the  de- 
fendant railway  company  on  account  of  the 
negligent,  careless,  wanton,  and  willful  con- 
duct of  the  defendant,  its  agents  and  offi- 
jen.  In  the  matter  of  the  treatment  of  the 


plaintiff,  who  was  a  passenger  on  one  of  Its 
passenger  trains  oif  the  8th  December,  1902. 
The  action  came  on  for  trial  in  the  court  of 
common  pleas  for  Greenwood  county  before 
Special  Judge  Youmans  and  a  jury.  After 
fnil  testimony  and  the  charge  to  the  Jury, 
the  Jury  rendered  a  verdict  in  favor  of  the 
defendant,  on  which  Judgment  was  duly  en- 
tered. The  plaintiff  now  appeals  to  this 
conrt  on  the  following  exceptions: 

•*(1)  It  was  error  in  his  honor  to  charge 
the  Jury  as  follows:  'Now,  gentlemen,  as 
to  making  connections  with  trains,  railroad 
companies  do  not  guaranty  the  making  of 
connections.  If  they  sold  you  a  ticket  and 
guarantied  connection,  then  you  would  have 
a  cause  of  action;  but  they  do  not  guaranty 
connections,'  the  error  being: 

••(a)  In  so  charging  the  jury,  his  honor 
gave  them  an  entirely  incorrect  idea  of  the 
law  of  this  case,  and  led  the  Jury  to  believe 
that  unless  the  company  had  guarantied  con- 
nections at  Greenville  or  Atlanta  the  plain- 
tiff had  no  case  whatever.  The  law  is  that 
a  railway  company  is  charged  with  the  duty 
of  running  its  train  according  to  schedule 
time,  and  can  only  be  excused  from  so  doing 
by  accident,  or  from  causes  which  reason- 
able care  could  not  provide  against. 

**(b)  In  so  charging  the  Jury,  his  honor  en- 
tirely eliminated  ftom  this  case  the  testi- 
mony of  plaintiff  that  the  agent  of  the  com- 
pany represented  that  she  would  make  con- 
nection at  Greenville  at  the  time  of  the  sale 
of  said  ticket;  It  being  respectfully  submit- 
ted that  a  railway  company  is  bound  by  the 
representations  of  its  ticket  agent  to  the  pur- 
chaser of  a  ticket,  made  at  the  time  of  the 
sale  of  the  ticket 

"(c)  It  is  alleged  in  the  complaint  that  at 
the  time  of  the  purchase  of  the  ticket  de- 
fendant represented  to  plaintiff  that  she 
would  connect  at  Greenville,  upon  which 
point  testimony  was  offered  by  plaintiff  a*nd 
her  witnesses,  and  in  charging  that  defend- 
ant did  not  guaranty  connections  his  honor 
entirely  eliminated  this  testimony  and  these 
allegations  from  the  case,  and  further  char- 
ged directly  on  the  facta  of  the  case  by  tell- 
ing the  Jury  that  the  defendant  did  not  guar- 
anty connections,  in  violation  of  the  Consti- 
tution, which  prohibits  a  circuit  Judge  from 
charging  on  the  facts  of  the  case. 

"(d)  If  it  be  true,  as  alleged  in  the  com- 
plaint and  as  testified  to  by  plaintHTs  wit- 
nesses, that  defendant  did  represent  to  plain- 
tiff at  the  time  of  the  purchase  of  the  said 
ticket  that  she  would  make  close  connection 
at  Greenville,  it  is  submitted  that  this  In 
law  amounts  to  a  guaranty  which  would  be 
binding  on  the  defendant,  and  his  honor  had 
no  right  to  instruct  the  Jury  that  defendant 
did  not  guaranty  connections,  and  in  so  do- 
ing; his  honor,  in  addition  to  charging  on 
the  facts  of  the  case,  in  violation  of  the  Con- 
stitution, which  forbids  him  from  charging 
on  the  facts,  ignored  these  allegations  and 
tike  testimony,  and  also  placed  an  entirely  er> 
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raneoiui  oonstmctlon  on  said  allegatloiui  and 
said  testimony,  the  same  amounting  in  law 
to  a  guaranty  of  connection;  and  bis  honor 
should  not  have  submitted  this  question  to 
the  Jury. 

"(e)  The  defendant  was  certainly  bound 
by  the  representation  of  its  agent,  and  his 
honor  committed  no  error  to  cliarge  that  it 
did  not  guaranty  connections,  and  further 
instructed  the  Jury  that  railroads  do  not 
guaranty  connections. 

"(2)  It  is  further  submitted  that  his  hon- 
or further  erred  in  charging  the  Jury  as  fol- 
lows: 'The  other  side  claims  that  she  aban- 
doned her  trip'  because: 

"(a)  In  so  charging  the  Jury,  his  honor 
charged  on  the  facts  of  the  case,  and  stated 
the  testimony  to  the  Jury,  in  violation  of  the 
Ck>nstltution,  which  prohibits  a  circuit  Judge 
from  charging  on  the  facts,  because  the  an- 
swer of  the  defendant  was  simply  a  general 
denial,  but  In  the  testimony  of  the  defend- 
ant's witnesses  one  of  the  witnesses  testi- 
fied that  plaintiff  had  abandoned  her  trip. 

"(3)  His  honor  erred  in  charging  the  Jury 
as  follows:  'She  says,  if  she  had  been  per- 
mitted to  remain  in  there,  she  would  have 
made  connection.  She  says  it  was  all  caused 
by  the  carelessness,  negligence,  willful  and 
wanton  misconduct  of  the  servant  in  charge 
of  this  train  of  cars.  In  ordering  her  to  va- 
•cate  her  seat  and  take  passage  in  a  car  that 
went  by  Anderson  and  Seneca.  You  see 
what  she  says  it  was  all  caused  by?  This 
being  a  charge  on  the  facts  of  the  case^  in 
violation  of  the  Constitution,  which  pro- 
hibits a  circuit  Judge  from  charging  on  the 
facts  of  a  case^  and  his  honor  in  charging 
the  Jury,  In  the  language  herein  mentioned. 
In  quoting  the  testimony  to  the  Jury,  was 
charging  the  Jury  on  the  facts  of  the  case^ 
and  repeating  to  the  Jury  the  testimony  In 
the  case,  in  violation  of  the  Constitution, 
which  prohibits  a  circuit  Judge  from  (bar- 
ging on  the  facts  of  the  case,  or  from  re- 
peating the  testimony  to  the  Jury  In  his 
charge. 

"(a)  In  so  cliarglng  the  Jury,  his  honor 
committed  further  error,  in  that  he  limited 
recovery  to  a  failure  to  make  connection  at 
Seneca;  whereas  this  is  not  the  only  ele- 
ment in  said  cause  of  action,  and  is  not  the 
only  cause  of  grievance  against  said  defend- 
ant, it  being  respectfully  submitted  that  one 
of  the  elements  of  said  cause  of  action,  and 
one  cause  of  grievance  against  the  said  de- 
fendant, was  Its  authorized  diversion  of  the 
plaintiff  from  the  route  indicated  by  said 
ticket 

*'(b)  It  is  submitted  that  plaintiff  had  a 
right  to  have  submitted  to  the  Jury  the  ques* 
tion  of  her  damage  for  being  carried  by  An« 
derson  and  Seneca  Instead  of  by  Greenville, 
and  whether  or  not  she  would  have  made 
connection  by  going  by  Qreenville  is  not  con- 
trolling in  the  case,  because.  If  her  ticket 
called  for  Greenville,  it  was  the  duty  of  de- 
fendant to  carry  her  there,  and  its  failure  so 


to  do  gives  a  good  cause  of  action  for  dam- 
ages against  the  defendant,  although,  as  a 
matter  of  fact,  it  may  have  carried  her  to  an- 
other point  where  the  same  connection  would 
have  been  made;  and,  in  charging  the  Jury 
as  hereinabove  complained  of,  his  honor  en- 
tirely eliminated  this  element  from  the  case, 
and  makes  the  whole  cause  of  action  depend 
on  failure  to  make  connection. 

"(4)  It  was  error  in  his  honor  to  charge  the 
Jury  as  follows :  'Now,  gentlemen,  negligence 
is  generally  said  to  be  the  want  of  due  care.' 
A  railroad  is  required  to  exercise  care  with 
Its  passengers.  It  takes  their  money  and 
agrees  to  transport  them,  and  is  bound  to 
exercise  ordinary  care,  because: 

"(a)  A  railroad  company  carrying  passen- 
gers is  required  to  exercise  the  highest  de- 
gree of  care  known  to  the  law,  and  it  is  not 
sufficient  that  they  exercise  only  ordinary 
care. 

"(b)  A  common  carrier  cannot  discharge  It- 
self from  liability  to  a  passenger  by  showing 
that  It  exercised  towards  its  passenger  ordi- 
nary care,  and  his  honor  committed  error  In 
Instructing  the  Jury  that  all  that  was  requir- 
ed of  the  defendant  in  this  case  was  to  exer- 
cise ordinary  care. 

"(6)  His  honor  further  erred  In  charging 
the  Jury  that  all  that  was  required  of  the 
railway  company  was  to  exercise  such  care 
as  a  man  of  ordinary  prudence  would  do,  and 
in  making  the  test  that  of  a  man  of  ordinary 
prudence  or  an  ordinarily  prudent  man.  It 
being  respectfully  submitted  that  a  common 
carrier  of  passengers  is  required  to  exerdae 
a  much  higher  degree  of  care  towards  its  pas- 
sengers than  is  required  of  a  man  of  ordinary 
prudence  or  an  ordinarily  prudent  man. 

"(6)  His  honor  committed  error  in  charging 
the  Jury  that  the  burden  of  proof  was  on  the 
plaintiff  to  show  negligence,  it  being  respect- 
fully submitted,  in  a  case  of  this  kind  of 
injury  to  a  passenger,  whenever  injury  is 
shown  at  the  hands  of  the  carrier,  the  law 
presumes  negligence,  and  the  burden  of  proof 
is  then  shifted,  and  the  defendant  is  requir- 
ed to  show  that  It  was  not  n^ligent  in  caus- 
ing the  injury,  or  with  reference  to  the  mat- 
ters complained  of  as  producing  the  Injury; 
and  his  honor  erred  In  not  so  instructing  the 
Jury,  and  in  charging  that  the  burden  of 
proof  is  on  the  plaintiff  throughout  to  prove 
every  allegation  of  said  complaint,  whereas 
his  honor  should  have  Instructed  the  Jury 
that  if  they  believed  from  the  testimony  that 
plaintiff  was  a  passenger,  and  wliile  in  the 
custody  of  the  defendant  as  a  passenger  re- 
ceived injury  at  the  hands  of  the  defendant, 
or  from  any  agent  or  Instrument  under  the 
control  of  the  defendant  while  a  passenger, 
the  law  would  presume  negligence,  and,  un- 
less defendant  overcomes  this  presumption  by 
a  preponderance  of  the  testimony,  plaintiff 
would  be  entitled  to  a  verdict 

*\7)  His  honor  further  committed  error  in 
charging  the  Jury  as  follows :  'I  have  listen- 
ed with  great  care  to  ttiis  testimony.    It  has. 
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while  not  extenslyet  oorered  considerable 
scope.  Starting  here,  the  main  trouble  seems 
to  be,  where  does  that  ticket  read?  The 
ticket  was  lost* — ^the  same  being  a  charge  on 
the  facts  of  the  case,  in  violation  of  the  Ck>n- 
stitntion  of  the  state,  which  prohibits  a  cir- 
cuit Judge  from  diarging  on  the  facts  of  a 
case. 

"(a)  In  stating  to  the  jury  that  the  ticket 
was  lost,  his  honor  instructed  the  jury  with 
reference  to  a  matter  of  fact  in  the  case,  in 
violation  of  the  Constitution  and  to  the  prej- 
udice of  the  plaintiff,  because,  as  the  record 
shows,  plaintiff  demanded  a  production  of 
the  ticket,  which  was  refused  and  shown  to 
be  in  defendant's  possession,  and  in  such  a 
case  the  presumption  of  the  law  is  the  pro- 
duction of  the  ticket  would  have  been  to  the 
damage  of  the  defendant;  and,  when  his 
honor  instructed  the  jury,  as  he  did,  that  the 
ticket  was  lost,  he  entirely  relieved  the  de- 
fendant of  this  presumption  of  law,  and  any 
suspicion  which  might  attach  to  It  by  rea- 
son of  its  failure  to  produce  said  ticket 

"(b)  In  saying  to  the  jury,  'Starting  here, 
the  main  trouble  seems  to  be,  where  does 
the  ticket  read?' — because,  in  so  charging, 
his  honor  instructed  the  jury  with  reference 
to  a  question  of  fact  in  the  case,  and  charged 
the  jury  on  facts  of  the  case,  in  violation  of 
the  GonstltutioDy  which  prohibits  him  from 
so  doing. 

**{e)  In  stating  to  the  jury,  'Starting  here, 
the  main  trouble  seems  to  be,  where  does 
that  ticket  read?'  The  ticket  was  lost' — 
bis  honor  charged  the  jury  on  matters  of 
ttLCt  in  the  case,  in  violation  of  the  Constitu- 
tion, which  prohibits  him  from  charging  on 
the  facts  of  the  case. 

"(8)  His  honor  erred  In  charging  the  Jury 
as  follows:  'Before  you  can  find  for  her, 
you  must  find  that  they  were  guilty  of  neg^ 
ligence,  and  she  must  prove  it  by  the  prepon- 
derance of  the  evidence^ — ^it  being  submitted 
that  if  plaintiff,  who  was  a  passenger,  prov- 
ed injury  at  the  hands  of  the  defendant  and 
while  in  its  charge^  the  law  would  presume 
negligence,  and  she  would  not  be  required  to 
prove  it  by  a  preponderance  of  the  evidence. 

"(9)  It  was  error  in  his  honor  to  permit 
the  witness  Crymes,  after  plaintiff  had  clos- 
ed her  case  in  reply,  to  answer  the  following 
question:  'Mr.  Crymes,  did  either  of  the 
tickets  you  sold  to  Mr.  Latour  read  by  way 
of  Greenville?' — ^the  error  being  that  defend- 
ant had  closed  its  case. 

"(a)  The  ticket  was  shown  to  have  been  in 
the  possession  of  the  defendant,  and  it  was 
the  highest  evidence  of  how  it  read. 

"(b)  It  was  error  in  his  honor  to  hold  that, 
whereas  a  party  declines  to  produce  a  ticket, 
he  has  the  right  to  offer  secondary  evidence 
as  to  its  contents." 

We  will  now  consider  these  exceptions  in 
their  order: 

1.  We  should  state  at  the  beginning  that 
plaintiff's  action  is  not  grounded  upon  the 
failure  of  the  d^endant  to  make  oonnectioa 


with  the  train  of  another  road.  Plaintiff 
could  have  made  connection  with  train  No 
37  at  Greenville,  S.  C,  on  the  very  morning 
of  the  day  she  made  connection  with  sucL 
train  No.  37  at  Seneca,  S.  C.  Any  reference, 
therefore,  in  the  judge's  charge  to  the  law 
regulating  the  connections,  was  a  purely 
groundless  act  In  order  that  a  judge's 
charge  may  work  a  reversal  of  the  judgment, 
it  must  appear  that  the  law  embraced  in  the 
charge  had  a  direct  and  effective  connection 
with  the  case  before  the  court  What  harm 
in  a  prosecution  for  assault  and  battery  could 
a  judge's  charge  on  the  subject  of  arson  have 
upcin  the  first  prosecution?  The  judge's 
charge  upon  ar^on  might  or  might  not  be  the 
law,  but  his  charge  would  have  no  reference 
to  an  assault  and  battery,  and  on  that  ac- 
count would  be  disregarded  if  appealed  from. 

(a)  There  was  never  any  question  as  to 
guarantying  the  connection  at  Greenville  with 
the  Air  Line  Road.  The  connection  was  made 
by  either  of  two  trains  on  that  road,  to  wit: 
No.  39,  which  was  due  in  Greenville  at  11 :10^ 
and  No.  37,  at  12:30.  The  train  from  Green- 
wood to  Greenville  reached  the  latter  at 
12:01.  The  connection  with  the  Air  Line 
Road  with  train  No.  37  was  actually  ma;de. 
Granted  that  the  delay  was  a  delay,  still  the 
connection  was  made  on  that  very  day. 

(b)  We  do  not  see  that  the  acting  circuit 
Judge  eliminated  anything  in  the  shape  of 
testimony  from  this  case,  so  far  as  the  con- 
nection at  Greenville  with  the  Air  Line  Rail- 
way was  concerned;  indeed,  if  the  acting 
circuit  judge  was  to  be  criticised  for  any- 
thing in  relation  to  the  connection  at  Green- 
ville, we  might  say  that  he  laid  down  the 
law  too  favorably  for  tiie  plaintiff. 

(c)  Nor  is  there  anything  in  this  su]>divi- 
sion  "c'*  which  militates  against  the  judg- 
ment here  sought  to  be  reversed.  Granted 
that  the  agent  at  Greenwood,  Mr.  Crymes,  did 
speak  of  10  or  16  minutes'  interval  between 
the  time  of  arrival  and  departure  of  the 
trains  at  Greenville,  yet  such  was  the  fact 
as  developed  by  the  testimony  in  the  case. 

(d)  Nor  do  we  see  anything  in  subdivision 
'*d"  for  while  it  may  be  admitted,  though 
it  is  not,  that  Mr.  Crymes,  defendant's 
agent  at  Greenwood,  at  the  time  of  the  sale 
of  the  ticket  to  the  plaintiff,  said  that  she 
would  make  close  connection  at  Greenville 
on  that  day,  and  the  plaintiff  boarded  train 
No.  37  at  Seneca,  and  used  the  same  in  her 
attempt  to  reach  Atianta  in  time  for  the 
afternoon  train  towards  Detroit  There  is 
therefore  no  visible  connection  with  the  law 
I^rtalning  to  this  connection  between  the 
parties,  so  far  as  any  guarantied  connection 
is  concerned. 

(e)  As  to  "e,**  as  before  remarked,  any 
effort  on  the  part  of  the  presiding  judge  to 
lay  dovni  the  law  of  guarantied  connections 
would  have  been  utterly  futile  if  it  had  been 
attempted  by  him.  This  exception  and  sub- 
divisions are  overmled. 

2.  The  error  of  his  honor's  charge  in  using 
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tha  words,  'The  other  fide  claims  that  she 
abandoned  her  trip,"  such  language  was 
used  and  based  upon  plaintiff's  admission 
in  her  pleadings,  which  admission  went 
through  any  testimony  bearing  upon  that 
point  Therefore  it  was  no  issue  in  the 
case,  and  does  not  belong  to  the  class  of 
cases  referred  to  where  the  judge  is  for- 
bidden to  charge  upon  the  facts.  This  ex- 
ception and  subdivision  are  overruled. 

3.  The  words  used  by  the  presiding  judge» 
as  referred  to  in  this  tliird  exception,  are 
mainly  taken  from,  and  it  was  so  announced 
by  the  Judge  himself,  the  fourteenth  para- 
graph of  the  plaintiff's  complaint  The 
judge  had  a  right  to  read  the  pleadings  to 
the  jury.  It  is  no  charge  upon  the  facts 
for  a  presiding  judge  to  read,  In  the  pres- 
ence of  the  jury,  the  allegations  of  the 
complaint  which  are  directly  controverted 
by  the  answer,  tt  but  leads  up  to  a  cor- 
rect apprehension  by  the  jury  of  the  issue 
between  the  parties  litigant  We  do  not  see 
how  subdivision  "a"  could  have  wrought  any 
injury  to  the  plaintiff,  for  at  Seneca  the 
plaintiff  and  her  children  were  placed  on 
board  train  No.  87. 

Nor  as  to  subdivision  "b."  We  had  better 
remark  that  our  attention  was  called*  in 
reading  the  judge's  charge,  to  this  question: 
"Mr.  Cothran:  I  wish  your  honor  to  in- 
struct the  jury  that  even  if  her  ticket  read 
via  Greenville,  and  the  passenger  was  de- 
flected, diverted  to  another  route,  that  the 
plaintiff  is  not  entitled  to  damages,  unless* 
under  the  allegation  of  the  complaint  the 
jury  believed  from  the  evidence  that  if  the 
passenger  had  been  carried  the  route  called 
for  by  her  ticket  she  would  have  made  con- 
nection, which  she  did  not  make  at  the  other 
point"  This  matter  was  then  argued  pro 
and  con.  "Ck>urt:  Gentlemen  of  the  Jury» 
I  charge  you  that,  if  she  bought  that  ticket 
by  the  way  of  Greenville,  whether  she  would 
have  missed  connection,  whether  it  was  the 
best  and  most  commodious  route  or  not  ahe 
had  the  right  to  be  carried  by  Greenville^ 
unless  she  consented  to  go  by  a  different 
route;  and  if  by  the  diversion,  without  her 
consent  any  damages  were  caused  to  her, 
whether  in  making  cozmection,  or  any  other 
inconvenience  alleged  in  this  complaint  she 
is  entitled  to  a  verdict"  Now,  in  view  of 
this  language,  what  error  could  be  imputed 
to  the  presiding  judge  on  this  particular 
line?  This  exception  and  the  subdivisions 
are  overruled* 

d,  &  The  respondent  suggests  that  the  ez^ 
ror  into  which  the  appellant  seems  to  have 
fallen  arises  from  the  appellant's  confusing 
this  with  an  action  for  personal  injury  re- 
ceived by  a  passenger,  for  he  says  in  such 
ease  the  proof  of  an  injury  by  some  Instm- 
mentality  of  the  carrier  raises  a  presump- 
Hoa  against  the  carrier,  but  this  is  no  such 
cas§:  indeed.  In  our  judgment  the  presiding 
judge  very  properly  held  that  the  allega- 
tions made  by  the  plaintiff  and  denied  by  the 


defendant  must  be  proven  by  the  plalntiit. 
These  two  exceptions  are  overruled* 

7.  As  to  the  seventh  exception,  it  seems 
to  us  that  this  exception  and  its  subdivi- 
sions cannot  possibly  lead  to  a  reversal  of 
the  judgment  here  api>ealed  from.  There 
was  nothing  to  which  the  testimony  of  the 
plaintiff  had  been  directed,  and  the  presid- 
ing judge,  in  his  charge,  which  was  quoted 
but  a  while  ago,  gave  her  full  beneflt  of  the 
ticket  being  by  way  of  Greenville.  This 
exception  is  overruled. 

9.  The  ninth  exception  could  lead  to  no 
important  results.  It  is  very  evident  that  both 
parties  to  the  contention  saw  the  importance 
of  the  ticket  purchased  by  plaintiff  being 
"by  way  of  Greenville."  No  harm  resulted 
to  either  party  thereby.  This  exception  is 
overruled. 

4, 5.  The  fourth  and  fifth  exceptions  relate 
to  the  following  instructions  to  the  circuit 
Judge:  "Now,  gentlemen,  negligence  is  gen- 
erally said  to  be  the  want  of  due  care.  A 
railroad  is  required  to  exercise  care  with  its 
passengers.  It  takes  their  money  and  agrees 
to  transport  them,  and  are  bound  to  exer- 
cise ordinary  care.  Well,  where  a  man  is 
doing  anything  and  does  not  exercise  such 
care  as  an  ordinary  prudent  man  would  do — 
underistand  me,  such  care  as  an  ordinary  pru- 
dent man  would  do— if  he  does  what  any 
ordinary  prudent  man  would  not  that  Is  an 
act  of  commission.  The  other  is  of  omis- 
sion. If  he  neglects  to  do  what  an  ordinary 
prudent  man  would  do^  that  is  negligence^ 
and  it  is  the  usual  test  laid  down.  Now, 
gentlemen,  that  is  a  matter  for  you.  Did  the 
railroad  exercise  ordinary  care?  Did  it  do 
any  act  that  an  ordinary  prudent  person, 
assuming  the  responsibility,  would  not  have 
done,  or  did  it  neglect  to  do  anything  an 
ordinary  prudent  person  would  have  done? 
If  it  did,  it  Is  guilty  of  negligence,  and  if 
damage  resulted  either  by  the  omission  or 
the  commission,  and  such  damages  resulted 
therefrom,  was  the  proximate  cause— that  is, 
the  nearest  cause — ^the  party  is  liable  for 
such  damages  as  done;  is  liable  for  dam- 
ages." 

The  complaint  charged  that  on  the  jour- 
ney from  Greenwood  to  Atlanta,  the  plain- 
tiff, wldle  waiting  for  the  connection  at 
Seneca,  ''was  forced  and  required  by  the 
said  defendant  to  rematn  for  more  than 
four  hours  in  a  cold  room,  and  without  sufB- 
cient  accommodations  for  herself  and  chil- 
dren," and  that  ftom  this  and  other  neg- 
ligence of  the  defendant  she  "suffered  great 
mental  strain,  worry,  and  anxiety,  and  sus^ 
tained  on  account  thereof  a  severe  nervous 
shock,  to  such  an  extent  that  she  was  made 
sick  and  lit  suffered  great  pain  on  account 
thereof,"    etc. 

After  the  railroad  had  received  the  plain- 
tiff as  a  passenger  for  transportation,  it  was 
chatgedi  not  with  ordinary  care,  as  the  cir- 
cuit Judge  charged,  but  with  the  highest 
^  degree  of  eaxe  tar  her  safety  and  exemptiOD 
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from  Injories  and  TumeccBsair  ezpo«nre»  and 
there  was  some  evidence  of  neglect  of  duty 
by  tlie  defendant  in  this  regard.  Bren,  how- 
ever. If  the  charge  is  applied  only  to  the 
duty  of  the  railroad  company  to  transport 
passengers  on  their  advertised  schedule  time, 
it  was  erroneous.  Railroads  are  exclusively 
relied  on  for  all  long-distance  travel.  Gen- 
eral uncertainty  as  to  the  time  of  running 
trains  must  necessarily,  therefore,  retard 
the  progress  of  business  enterprises,  and 
must  materially  affect  the  prosperity  of  the 
country.  Business  engagements  of  the  great- 
est moment  often  depend  on  the  promptness 
of  railroads  in  running  on  their  schedule 
time.  It  Is  therefore  reasonable  that  some- 
thing more  should  be  required  of  them  in 
this  regard  than  the  diligence  and  care 
which  an  ordinarily  prudent  man  would 
«zercise  in  the  conduct  of  his  own  affairs. 
Nevertheless,  safety  and  promptness  are  not 
to  be  put  on  the  same  plane,  for  promptness 
must  always  yield  to  safety.  The  sound 
and  reasonable  rule  is  to  require  that  care 
and  effort  to  avoid  delay  which  is  due  under 
all  the  circumstances.  In  considering  what 
Is  due  care  and  effort,  consideration  is  to 
be  given  to  the  Immense  public  importance 
of  prompt  departure  and  arrival  of  trains, 
the  ability  of  the  particular  railroad  to  meet 
the  demands  upon  it,  the  degree  of  dili- 
gence In  having  engines  and  cars  sufficient 
for  the  business  of  the  roads,  and  any  other 
facto  that  woald  tend  to  establish  or  dis- 
prove doe  care.  A  somewhat  careful  ex- 
amination of  the  authorities  leads  to  the 
<!onclusion  that  this  is  the  sound  principle, 
and  that  any  effort  to  state  a  more  definite 
rule  would  lead  to  confusion.  0  Cyc.  687; 
note  to  Hansley  v.  R  R.  Oo.,  82  L.  R.  A., 
543;  Gordon  v.  R.  R.  Oo.  (N.  H.)  18  Am.  Rep. 
UT. 

The  fourth  and  fifth  exceptions  are  there- 
fore sustained,  and  the  cause  Is  remanded 
for  a  new  trlaL 
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(Supreme  Court  of  South  Carolina,  May  22; 
1905.    On  Rehearing,  June  8,  1905.) 

1.  Pabent  and  Ohiij>— Ousiodt  ov  Child— 

evidbncs. 

On  application  of  a  nonresident  father  for 
the  custody  of  his  children,  now  under  the  con- 
trol and  care  of  their  maternal  grandparents, 
evidence  considered,  and  held  not  to  sustain  the 
allegation  that  the  father  Is  not  a  sultahle  per- 
son to  have  such  custody. 

2.  Sahb^ 

On  application  by  a  father  for  the  custody 
of  his  children,  now  in  the  care  of  their  grand- 
parents, an  infant  child  will  be  allowed  to  re- 
main in  the  care  of  its  grandmother,  who  had 
had  charge  of  it  from  its  birth,  at 'which  time 
its  mother  died,  on  account  of  the  special  at- 
tention needed  by  it»  for  which  the  grandmother 
was  best  qualified. 

[Ed.  Note. — For  cases  in  point,  see  voL  87. 
<kat.  Dig.  Parent  and  Child,  fl  18^«2.] 
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The  claim  of  a  father,  as  a  natural  guard- 
ian of  his  child,  to  the  custody  of  the  child,  is 
superior  to  that  of  an  official  guardian. 

[Ed.  Note.— ^For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Parent  and  Child,  S)  13-32.] 

4.  Same. 

A  father  will  not  be  refused  the  custody 
of  his  child  because  he  intends  to  take  it  to  a 
distant  state. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent.  Dig.  Parent  and  Child,  l\  13-32.] 

5.  JUDGMEKT— ReOPBNING. 

Where,  after  a  full  hearing  on  an  applica- 
tion for  habeas  corpus  by  a  parent  to  obtain 
the  custody  of  his  child,  Judgment  has  been  ren- 
dered granting  him  such  custody.  It  will  not 
be  opened  to  allow  respondent  to  offer  further 
testimony  as  to  existing  facts  on  the  vague  in- 
timation that  additional  evidence  might  possibly 
be  obtained. 

Petition  of  William  M.  Davidge,  of  New 
York,  for  dellv»7  to  him  hy  writ  of  habeas 
corpus  of  his  children  in  possession  of  The- 
odore B.  Hayne,  th^r  grandfather.  Order 
restoring  Alicia  Hayne  to  the  custody  of  her 
father,  with  leave  to  renew  his  application 
for  the  custody  of  the  other  children. 

John  Gary  Evans,  for  petitioner.  George 
Johnstone  and  T.  P.  Cothran,  for  Theodore 
B.  Hayne. 

WOODS,  J.  The  petitioner,  William  M. 
Davidge,  by  habeas  corpus  proceedings  asks 
this  court  to  award  him  the  custody  of  his 
two  infant  children,  Alicia  Hayne  Davidge 
and  Robert  Stewart  Davidge.  Mrs.  Da- 
vidge, the  mother  of  the  children,  left  the 
home  of  her  husband  in  the  city  of  Brook- 
lyn on  May  81,  1004,  taking  with  her  the 
little  girl,  Alicia,  about  16  months  old,  and 
went  directly  to  the  home  of  her  father, 
Theodore  B.  Hayne,  in  the  dty  of  Green- 
ville, S.  O.  There  the  infant  Robert  Stewart 
Davidge  was  bom  on  October  12,  1904,  and 
there  Mrs.  Davidge  died  October  17,  1904, 
leaving  her  infant  children  to  the  care  of 
her  father,  who,  as  respondent  in  tb\n  pro- 
ceeding, earnestly  maintains  that  William 
M.  Davidge  has  forfeited  his  right  as  a 
father  to  the  custody  of  his  children  by 
treatment  of  their  mother  In  her  lifetime  so 
neglectful  and  cruel  as  to  prove  him  unfit  to 
be  intrusted  with  their  care  and  education. 
Upon  the  establishment  of  this  charge  the 
Issue  dependa 

The  law  on  the  subject  is  well  settled. 
Sven  as  against  the  mother  herself,  the 
father  is  held  to  have  higher  claim  to  the 
custody  of  the  children,  because  upon  him 
the  law  Imposes  the  i^ponsibllity  of  their 
support  and  education;  and,  If  in  this  duty 
he  fails,  he  not  only  incurs  the  penally  of 
the  law,  but  receives  the  brand  of  social  dis- 
grace. It  is  true,  if  It  clearly  appear  that 
the  interests  of  the  children  will  be  promot- 
ed by  taking  them  from  either  parent  and 
Intrusting  them  to  the  other,  or  from  both 
parents  and  intrusting  them  to  other  mem- 
bers of  the  family,  or  even  to  strangers,  the 
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court  will  exercise  its  discretion,  haying  re- 
gard to  the  welfare  of  the  children.  But 
none  will  deny  that  ordinarily  the  most  val- 
uable possession  of  a  child  is  the  love  and 
care  of  its  parent,  and  its  most  sacred  right 
is  its  right  to  live  under  its  father's  roof. 
While  the  welfare  and  happiness  of  the 
child  is  the  main  consideration,  the  parent's 
right  to  the  love  and  influence  of  his  chil- 
dren and  the  happiness  they  bring  to  him 
must  be  also  recognized  and  considered 
along  with  the  interests  of  the  child.  For  a 
legal  tribunal  to  separate  a  child  from  its 
parent  is,  therefore,  a  very  strong  measure, 
Justified  only  by  convincing  proof  of  the  par- 
ent's unfitness.  No  inflexible  rule  can  be 
laid  down  by  which  unfitness  may  be  de- 
termined. Each  case  must  be  decided  on 
its  own  peculiar  facts,  but  manifestly  it  is 
not  suflacient  to  prove  the  poverty  of  the 
parent,  and  that  financial  benefit  will  come 
to  the  child  from  separation,  or  that  the 
parent  has  faults  of  disposition  and  behavicnr 
somewhat  unusual  and  trying.  The  condi- 
tion in  life  or  the  character  and  habits  of 
the  parent  must  be  shown  to  be  such  that 
provision  for  the  child's  ordinary  comfort 
and  contentment,  or  for  its  intellectual  and 
moral  development,  cannot  be  reasonably  ex- 
pected at  his  hands. 

With  this  statement  of  the  law,  we  pro- 
ceed to  the  discussion  of  the  charges  against 
the  father  of  these  children,  having  given 
them  the  most  anxious  consideration,  not 
only  because  of  the  Importance  of  the  issue, 
but  because  of  the  manifest  sincerity  with 
which  they  have  been  made.  It  will  be  ob- 
served that  there  is  no  evidence,  or  even  Im- 
putation, of  ill  treatment  or  neglect  by  the 
father  of  his  child  before  the  separation  of 
the  parents;  on  the  contrary,  the  petitioner 
:  submits  afladavits  of  a  number  of  persons 
that  to  her  he  was  affectionate  and  atten- 
tive. The  gravest  charges  of  misconduct  on 
the  part  of  the  petitioner  toward  his  wife 
rest  upon  her  written  and  oral  statements  to 
the  members  of  her  family.  Leaving  these 
out  of  consideration  for  the  moment,  we 
think  the  other  evidence  establishes  these 
facts  concerning  the  petitioner's  married 
life:  His  wife  was  a  woman  of  unusual  re- 
finement and  delicacy  of  feeling,  reared  by 
devoted  parents  in  a  home  of  culture.  Ac- 
customed to  the  brightness  and  joy  of  such 
surroundings,  it  was  a  severe  strain  for  her 
to  be  subjected  to  the  isc^tlon  and  iMieli- 
ness  of  a  Brooklyn  flat.  Absorbed  in  bis 
business  struggles,  the  petitioner  failed  to 
give  her  that  considerate  attention  which 
was  her  due,  and,  in  addition,  on  the  ground 
of  economy,  expressed  his  wish  for  her 
mother  to  leave  his  liome  a  short  time  after 
the  birth  of  her  infant.  In  similar  ways  he 
was  rude  to  other  members  of  her  family 
without  any  reason  that  has  been  made  to 
appear  to  the  court  After  Mrs.  Davldge 
left  bis  home  and  returned  to  her  father,  un- 
der the  advice  of  counsel  in  New  York,  as 


he  alleges,  he  gave  public  notice  In  South 
Carolina  newspapers  tliat  she  had  left  his 
bed  and  board  without  cause,  and  that  he 
would  not  be  responsible  for  her  debts. 
These  things  offend  one's  sensibilities,  and 
call  for  contrition  and  reformation;  but 
after  the  death  of  the  mother,  when  her 
claims  cannot  be  asserted,  we  cannot  reach 
the  judicial  conclusion  that  they  should  be 
regarded  sufficient  to  convince  the  court  that 
the  intellectual  and  moral  development  of 
these  children  cannot  be  expected  at  the 
bands  of  the  father.  It  is  due  to  the  peti- 
tioner to  say,  in  this  connection,  that  he 
sought  a  reconciliation  and  expressed  regret 
for  his  lack  of  considerate  attention,  but  un- 
fortunately did  not  apologize  for  the  publica- 
tion. 

It  is  established  beyond  all  controversy 
that  Mrs.  Davldge  repeatedly  stated  that  her 
husband  had  inflicted  physical  violence  and 
indignity  upon  her,  and  besought  her  father 
and  other  members  of  her  family  that  her 
children  should  never  be  intrusted  to  him. 
Having  received  these  children  under  such  a 
charge  from  a  sick  and  dying  daughter,  we 
profoundly  respect  the  resolution  of  the  re- 
spondent not  to  surrender  them  except  upon 
the  judgment  of  t^e  courts  of  his  country. 
It  is  not  incumbent  upon  this  court  to  deter- 
mine whether  the  cruelty  thus  alleged  against 
the  petitioner  has  been  established  by  the 
preponderance  of  the  evidence,  for  it  will  not 
be  denied  the  burden  of  establishing  such  a 
charge  against  a  father  in  a  proceeding  of 
this  kind  is  on  the  party  who  makes  it  It 
will  be  observed  that  the  charge  does  not  rest 
on  evidence  such  as  would  be  admissible  in 
an  ordinary  trial.  The  witness  who  makes 
it  is  dead,  and,  notwithstanding  her  very  ex- 
alted character,  the  evidence  comes  to  the 
court  as  hearsay,  without  opportunity  to  the 
husband  to  subject  it  to  any  legal  test  what- 
ever. The  court  thwefore  has  before  it  on 
one  side  the  statements  of  the  wife  made  to 
members  of  her  family,  and  on  the  other  the 
denial  of  the  husband.  Even  If  it  could  be 
conceded  that  the  husband's  admitted  conduct 
gives  color  to  the  charge,  all  will  agree  that 
women  of  extreme  refinement  and  sensitive- 
ness in  the  period  of  great  nervous  tension 
before  child-birth  are  sometimes  deceived  by 
their  own  imagination,  and  distress  them- 
selves over  supposed  wrongs,  which  are  ei- 
ther altogether  fanciful  or  greatly  exagger- 
ated. Unless  allowance  Is  made  for  the  wife's 
statements  made  under  such  circumstances, 
the  husband  and  other  members  of  the  fam- 
ily would  often  be  unjustly  condemned.  It 
must  be  considered  also  that  the  petitioner 
has  submitted  many  affidavits  from  social 
and  business  associates,  who  testify  to  his 
general  exemplary  character  and  to  his  solici- 
tude for  his  family.  We  conclude,  therefore, 
the  respondent  has  failed  to  establish  the 
charge  that  the  petitioner  is  not  a  fit  person 
to  have  the  custody  of  his  children. 

The  Infant  Robert  Stewart  Davldge  has 
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been  extremely  delicate  from  his  birth,  and 
M18.  Hayne  has  nurtured  him  with  the  most 
Intelligent  care,  both  before  and  since  the 
death  of  his  mother.  It  is  clear  his  health 
and  life  would  be  greatly  imperiled  by  depriv- 
ing him  of  her  experienced  attention.  As- 
suming that  the  petitioner  and  his  mother, 
who  lives  with  him,  would  be  as  careful  and 
solicitous  for  his  welfare,  they  would  be  lack- 
ing in  knowledge  of  his  peculiar  needs.  For 
the  present,  therefore,  the  court  declined  to 
interfere  with  the  custody  of  the  infant,  Rob- 
ert Stewart  Davidge. 

The  judgment  of  the  court  is  that  the  re- 
spondent, Theodore  B.  Hayne,  restore  the  in- 
fant AHda  Hayne  Davidge  to  the  custody  of 
her  father,  and  that  the  petitioner  have  leave 
to  renew  his  application  for  the  custody  of 
the  Infant  named  by  the  father,  Robert  Stew- 
art Davidge,  and  by  the  mother,  Theodore  B. 
Hayne,  when  he  may  be  advised  the  change 
can  be  made  without  peril  to  the  said  infant, 
provided  such  application  be  made  not  earlier 
tlian  one  year  from  this  date. 

On  Rehearing. 

PBR  CURIAM.  Two  propositions  submit- 
ted In  this  petition  for  rehearing,  though  ful- 
ly considered  by  the  court,  were  not  discussed 
in  the  opinion,  because  the  law  as  to  them 
was  regarded  too  clear  in  principle  to  require 
special  attention.  Indeed,  it  was  supposed 
they  were  not  especially  relied  on  by  re- 
spondent's counseL  Elaborate  argument, 
however,  is  now  submitted  in  support  of  re- 
spondent's view,  and  the  propositions  will  be 
separately  considered,  although  they  are  not 
regarded  serious  enough  to  justify  a  rehear- 
ing. 

Respondent  first  submits:  'TThat  the  court 
has  overlooked  the  fact  that  the  respondent 
lias  been  duly  appointed  by  the  probate 
court  of  Greenville  county  guardian  of  both 
the  persons  and  estates  of  the  infant  chil- 
dren. The  writ  of  habeas  corpus  can  Issue 
only  in  cases  of  illegal  restraint,  and,  so 
long  as  the  said  order  of  appointment  is  un- 
revoked, the  custody  of  said  children  under 
said  order  cannot  be  illegal.**  The  act  of 
1824  (6  St  at  Large,  p.  248)  gave  to  the  or- 
dinary the  power  to  appoint  guardians  of 
the  persons  and  estates  of  minors  in  certain 
cases.  The  act  of  1839  (7  St  at  Large,  p. 
44)  entitled  ''An  act  concerning  the  office 
and  duties  of  ordinaries,"  conferred  the  pow- 
er to  appoint  guardians  of  estates  of  minors 
only.  Both  of  these  acts  were  repealed  in 
1872.  While  the  court  of  probate  is,  by  the 
Constitutions  of  1868  and  1895,  given  general 
jurisdiction  of  business  pertaining  to  min- 
ors, the  jurisdiction  and  disposition  of  their 
persons  is  not  expressly  conferred.  Section 
38,  CkKle  Civ.  Proc.  1902,  provides  as  fol- 
lows: "The  judge  of  probate  shall  have 
jurisdiction  in  relation  to  the  appointment 
and  removal  of  guardians  of  minors,  insane 
and  idiotic  persons,  persons  non  compotes 
mentis^  and  in  relation  to  the  duties  imposed 


by  law  on  such  guardians,  and  of  the  man- 
a^^ement  and  disposition  of  the  estates  of 
their  wards.**  Certainly  it  cannot  be  con- 
tended this  enactment  expressly  confers  up- 
on probate  courts  the  power  to  appoint 
guardians  of  the  persons  of  minors.  It  is 
to  be  observed  further  that  the  provisions 
of  chapter  83,  art  1,  of  the  Civil  Code  of 
1902,  entitled  "Concerning  Guardians  in  Gen- 
eral," seem  to  relate  to  the  estates  of  wards, 
and  not  to  the  custody  of  their  persons.  It 
might  be  argued  from  the  omission  of  the 
express  authority  to  grant  guardianship  of 
the  person  to  the  court  of  ordinary,  and  its 
successor,  the  probate  court,  that  the  law- 
makers intended  to  deny  to  these  courts  the 
right  to  do  more  than  appoint  guardians  of 
the  estates  of  minors.  But  if  it  be  conceded 
that  the  probate  court  may  appoint  a  guard- 
ian of  the  person  of  an  infant,  nevertheless, 
even  if  our  statute  law  was  silent  as  to  the 
parent's  rights,  while  it  would  be  most  ex- 
traordinary and  revolting  to  hold  that  such 
guardian,  appointed  without  notice,  on  his 
own  ex  parte  application,  could  obtain  the 
custody  of  an  Infant  and  withhold  it  from 
the  father,  its  natural  guardian,  on  the 
ground  that  the  guardian's  custody  would 
not  be  illegal,  the  superior  claim  of  the  father 
as  the  natural  guardian  to  the  custody  of 
the  child  over  that  of  the  official  guardian 
is  universally  recognized.  But  our  statute 
law  is  not  silent  for  it  expressly  gives  to 
the  father  the  right  to  dispose  of  the  cus- 
tody of  an  infant  by  deed  or  will.  Giv. 
Code  1902,  |  2689.  EUs  power  to  dispose  of 
its  custody  necessarily  Implies  his  legal  right 
to  the  custody  against  the  world,  and  makes 
the  custody  of  a  guardian  and  its  restraint 
of  the  child  from  the  father  illegal.  It  is 
true,  this  right  of  the  father  as  the  natural 
guardian  Is  sub(»dinate  to  the  interest  of 
the  child,  and  may  be  forfeited  by  him;  but 
it  is  not  subordinate  to  the  claims  of  an  offi- 
cial guardian. 

But  aside  from  the  provisions  of  our  stat- 
ute, courts  have  not  hesitated  to  exercise 
their  chancery  powers  in  habeas  corpus  pro- 
ceedtQg  to  adjudge  the  custody  of  children, 
especially  to  restore  those  of  tender  years  to 
the  father  or  mother  as  the  natural  guard- 
ian against  the  official  guardian,  or  any  oth- 
er person  having  charge  of  theuL  As  it  is 
said  in  Hurd  on  Habeas  Corpus,  p.  468: 
"The  use  of  the  writ  of  habeas  corpus  in 
this  class  of  cases  infers  some  modification 
of  the  general  idea  of  imprisonment  and  an 
extension  of  the  original  design  of  the  writ 
The  term  Imprisonment'  usually  Imports  a 
restraint  contrary  to  the  wishes  of  the  per- 
son; and  the  writ  of  habeas  corpua  was  de- 
signed as  a  remedy  for  him  to  be  invoked  at 
his  instance,  to  set  him  at  liberty,  not  to 
change  his  keeper.  But  in  the  case  of  in- 
fants an  unauthorized  absence  from  the  legal 
custody  has  been  treated,  at  least  for  the 
purpose  of  allowing  the  writ  to  issue,  as 
equivalent  to  imprisonment;  and  the  dulgr  ot 
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returning  to  such  ctxstody  as  eqaivalent  to  a 
wish  to  be  free.  It  has  been  held  that  the 
writ  may  not  only  issue  without  privity  of 
the  child,  but  against  Its  express  wishes." 
15  Am.  &  Eng.  Ency.  150-185 ;  People  v.  Mer- 
cein,  8  Paige,  47 ;  Guynn  v.  McCauley,  32  Ark. 
97;  Richards  v.  Collins  (N.  J.)  17  Atl.  831,  14 
Am.  St  Rep.  726;  Buckley  v.  Perrine  (N.  J. 
Ch.)  34  Atl.  1(^. 

The  second  proposition  Is  *that  this  court 
is  without  Jurisdiction  to  order  these  chil- 
dren Into  a  foreign  Jurisdiction."  The  court 
has  only  ordered  the  custody  of  the  child 
Alicia  Hayne  Davidge  to  be  restored  to  the 
father.  Without  any  reference  to  the  merits 
of  this  cause,  It  would  hardly  be  contended 
that  this  court  would  be  Impotent  to  aid  a 
father  to  recover  the  custody  of  his  child 
illegally  detained  In  this  state,  merely  be- 
cause he  Intended  to  take  It  to  his  home 
in  another'  state.  Cases  might  arise  where 
the  court,  In  the  Interest  of  the  children, 
would  refuse  to  permit  their  removal,  or 
allow  It  only  on  terms.  But,  as  said  by 
Chancellor  Walworth,  In  Wood  v.  Wood, 
5  Paige,  696,  604,  28  Am.  Dec.  451:  "It 
must  be  a  very  extreme  or  special  case,  how- 
ever, which  would  Induce  this  court  to  In- 
terfere with  the  natural  rights  of  a  parent 
in  this  respect"  As  has  already  been  held, 
such  a  case  is  not  here  presented. 

By  reference  to  the  opinion  heretofore 
rendered.  It  will  be  seen  that  other  points 
mentioned  In  the  petition  are  fully  consid- 
ered and  decided.  It  only  remains  to  say 
that  after  a  full  hearing  It  Is  manifest  the 
Judgment  may  not  now  be  opened  to  allow 
the  respondent  to  offer  further  testimony  as 
to  existing  facts  upon  the  mere  vague  In- 
timation that  additional  evidence  might  pos- 
sibly be  obtained  by  further  Investigation. 

The  petition  for  rehearing  is  refused* 

(71  8.  C.  421) 

GREENWOOD  LOAN  ft  GUARANTEE 

ASS'N  V.  WILLIAMS  et  al. 

(Supreme  Court  of  South  Carolina.    April  18, 

1905.) 

1.  MOBTOAOX  —  FOBECLOSUBE  —  SeBVICE   OV 

Pbocess. 

Where  the  court  has  determined  that  there 
is  a  defect  of  parties  on  foreclosure,  serrice  of 
amended  summons  ana  complaint  on  a  neces- 
sary party  is  sufficient,  without  rule  to  diow 
cause  to  bring  him  in. 

2.  SAMB-^UBISniCriOIT'NONBESIDERT    MOBT- 

oaoob 

Under  Code  Civ.  Proc.  i  156.  the  court,  by 
proceedings  to  foreclose  and  the  filing  of  a  lis 
pendens,  has  jurisdiction,  though  the  mortga- 
gor was  a  nonresident,  where  the  subject  of  the 
action  was  real  property  in  the  state. 
8.  Saite— Amenduxht  or  Plbadinqs -~  Nxw 

Pabtt. 

A  summons  and  complaint  in  foreclosure 
may  be  amended,  where  the  mortgagor  is  a  non- 
resident, by  adding  a  new  party  in  possession 
of  land,  and  the  action  may  be  continued  against 
such  party  alone  where  no  personal  judgment 
is  sought  against  the  mortgagor. 


4.  Same— SiTPPLEiCENTAL  Complaint. 

Where,  in  foreclosure,  a  supplemental  com- 
plaint was  necessary  because  of  a  conveyance 
of  the  premises  by  the  mor^agor  before  suit, 
the  mortgagee  having  no  notice  thereof  until 
suit  broilght,  service  of  amended  summons  and 
complaint  making  the  purchaser  a  party  may  be 
authorized  by  the.  court. 
6.  Appbabangi>— Efivct. 

Where  defendant  makes  a  general  appear- 
ance, he  waives  an  objection  that  the  court  has 
no  jurisdiction  of  his  person. 

6.  POBECLOSUBB   —   VACATI*0    SaUB— BID    OF 
PUBCHASEB. 

Where  a  foreclosure  sale  is  vacated*  the 
bid  of  the  purchaser  at  such  sale  should  not  be 
credited  on  the  mortgage  debt. 

Appeal  from  Common  Pleas  Circuit  Court 
Of  Greenwood  County;  Leroy  F.  Youmanfl, 
Special  Judge. 

Action  by  the  Greenwood  Loan  ft  Qaaran- 
tee  Assodation  against  HattSe  Williams  and 
Rhoda  Chiles.  Judgment  for  plalntUC,  and 
defendants  appeal.    Affirmed. 

Ellis  G.  Graydon,  for  appellants.  Cald- 
well &  Park,  for  respondent. 

JOKES,  J.  On  May  3,  1900,  the  defendant 
Hattie  Williams  executed  bond  to  plaintiff, 
and  mortgage  to  secure  same  on  a  lot  In 
Greenwood,  S.  O.  On  March  4,  1901,  Hattie 
Williams  conveyed  the  mortgaged  lot  to  de- 
fendant Rhoda  Chiles,  which  deed  was  re- 
corded May  28,  1901.  Several  days  preTloiw 
to  the  recording  of  said  deed,  1.  e..  May  22, 
1901,  plaintiff  brought  action  against  Hattie 
Williams  to  foreclose  said  mortgage,  with- 
out making  Rhoda  Chiles  a  party  thereto. 
Lis  pendens  was  not  filed  imtll  July  8,  1901. 
Hattie  Williams,  being  a  nonresident,  was 
served  with  summons  by  publication,  but 
she  made  no  answer  or  appearance,  and 
Judgment  of  foreclosure  was  rendered  at  Au- 
gust term,  1901,  the  land  sold  thereunder  for 
$250  to  plaintiff,  and  deed  was  executed  by 
the  master.  The  plaintiff  thereafter  brought 
action  against  Rhoda  Chiles  to  recover  the 
possession  of  the  lot,  and  procured  an  order 
appointing  a  receiver  of  rents  and  profits 
pendente  lite,  from  which  an  appeal  was 
taken.  Upon  the  facts  stated,  this  court  re-  > 
versed  said  order;  holding  that  Rhoda 
Chiles,  having  the  legal  title,  was  a  neces-  I 
sary  party  In  an  action  to  foreclose  said  , 
mortgage.  Association  v.  Childs,  67  S.  C.  I 
251,  45  S.  B.  167.  The  action  by  plaintffT  to 
recover  the  land  of  Rhoda  Chiles  was  dis- 
continued, and  plaintiff,  upon  application  to 
the  court,  without  notice  to  Hattie  Williams 
or  Rhoda  Chiles,  obtained  an  order  vacating 
said  Judgment  of  foreclosure,  and  giving 
plaintiff  leave  to  amend  by  making  Rhoda 
Chiles  a  party  defendant  The  summons 
and  complaint  were  amended  In  conformity 
with  the  order  of  Judge  Dantzler  on  Aus^ust 
26,  1908.  The  amended  summons  and  com- 
plaint were  served  upon  Rhoda  Chiles,  and 
she  appeared  and  made  answer  to  the  mer- 
its.   The  drcult  court  (Hon.  Leroy  F*  You- 
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mans,  spedal  Judge,  .presiding)  overroled  all 
defenses,  and  gave  Judgment  of  foreclOBimft 
for  $300.03,  which  included  $60^  as  a  rea* 
sonable  attorney's  fee. 

The  first  three  exceptions  in  behalf  of  ap^ 
pellant  Rhoda  Chiles  que«rtlon  the  Jurisdic- 
tion of  the  circuit  court  (1)  in  making  her  a 
party  to  this  action  without  notice  and  sup- 
porting affidayit;  (2)  because  the  court  had 
never  acquired  Jurisdiction  of  Hattle  Wil- 
liams, and  therefore  there  was  no  action 
pending,  and  no  authority  to  add  another  de- 
fendant; (3)  the  plaintiff  should  have  pro^ 
ceeded  by  supplemental  complaint.  These 
objections  to  the  Jurisdiction  cannot  ayall. 

L  The  decision  of  the  court  in  Association 
T.  Ghilds,  supra,  had  determined  that  Rhoda 
Chiles  was  a  necessary  party  to  the  fore- 
closure proceedings.  At  the  circuit  court 
needed  no  further  information  on  that  sub- 
ject, there  was  no  occasion  to  issue  a  rule  to 
show  cause  or  notice,  with  supporting  a£9da- 
Tit,  as  is  ordinarily  the  practice.  All  the 
ends  of  notice  were  fully  subserved  In  this 
case  by  the  service  of  the  summons  and 
complaint,  pursuant  to  the  order  of  the 
court 

2.  With  reference  to  Hattle  Williams,  the 
service  by  publication  was  properly  made, 
under  section  1B6  of  the  Oode  of  Civil  Pro- 
cedore  of  1902,  as  she  was  a  nonresident  and 
the  subject  of  the  action  was  real  property 
in  this  state,  and  the  relief  consisted  in  bar- 
ring her  Interest  in  the  premises,  whatever 
it  might  be.  No  personal  Judgment  was  de- 
uandod  against  her,  and  no  attachment  of 
the  property  was  necessary  to  give  the  court 
jurisdiction  in  so  far  as  she  had  Interest  in 
tho  property  to  be  affected  by  a  foreclosure, 
since  the  mortgage  itself  constituted  a  lien, 
and  the  coutt  of  equity,  by  the  proceedings 
to  foreclose  and  the  filing  of  lis  pendens, 
pute  ItP  handb  upon  the  property  for  the  pur- 
pose of  the  suit  In  rem.  Hattle  Williams 
was  not  a  necessary  party  to  the  foreclosure 
proceedings,  as  section  188  of  the  Code  of 
Civil  Procedure  of  1902  provides  that  it  shall 
not  be  necessary  to  make  the  mortgagor 
who  may  have  conveyed  the  mortgaged 
premises  a  party  to  any  action  for  fore- 
closure where  no  Judgment  or  any  deficiency 
is  demanded,  but  she  was  a  proper  party. 
Therefore,  when  the  court  vacated  the  Judg- 
ment of  foreclosure  in  the  original  proceed- 
ings against  Hattle  Williams,  the  action  was 
still  pending,  and  it  was  competent  to  allow 
an  amendment  to  the  summons  and  com- 
plaint, so  as  to  make  appellant,  claiming  the 
legal  title  to  the  premises,  a  party  defend- 
ant It  was  within  the  discretion  of  the 
court  even  to  strike  out  the  name  of  a  sole 
defendant,  and  substitute  another  as  real 
party  in  interest,  if  due  notice  is  allowed 
for  answer,  as  vras  done  In  this  case.  Cole- 
man V.  Heller,  13  S.  C.  495.  It  is  not  only 
51  fiLB.— 18 


competent,  but  necessary,  for  the  court  to 
bring' th  dther  parties  when  a  complete  de^ 
termination  of  the  oontibversy  ceinnot  be 
had  without  the  pressmre  of  such  other  par- 
ties.   Section  148,  Code  Civ.  Froc  1902. 

3.  If  proceedings  by  supplemental  com- 
plaint were  necessary  in  this  case  because 
of  the  transfer  of  interest  in  the  mortgaged 
premises  by  Hattle  Williams  to  Bhoda  Chiles 
previous  to  the  commencement,  of  the  action, 
but  discovered  by  plaintiff  after  its  com- 
mencement, the  complaint,  as  amended  by 
order  of  the  court  and  served  upon  the  ap- 
pellant with  the  summons,  may  well  be 
treated  as  a  supplemental  summons  and 
complaint  by  leave  of  the  court.  Further- 
more, the  court  having  undoubted  Jurisdic- 
tion of  the  subject  of  the  action,  even  If  ap- 
pellant had  not  been  served  with  summons 
and  complaint  in  this  case,  her  general  ap- 
pearance and  answer  to  the  merits  would  be 
a  waiver  of  all  objections  to  Jurisdiction  over 
her  person.  Sentell  v.  So.  Ry.  Co.,  07  S.  C. 
281,  46  8.  E.  155. 

The  fourth,  fifth,  and  sixth  exceptions  seek 
to  raise  the  question  of  usury.  The  Circuit 
Court  has  found,  as  a  matter  of  fact,  that 
there  was  no  usury,  and  we  see  no  ground  for 
disturbing  that  conclusion. 

The  seventh  exception  complains  that  there 
was  no  evidence  to  support  the  allowance  by 
the  circuit  court  of  a  fee  of  |50  to  plaintlfTs 
attorney  for  foreclosing  the  mortgage.  The 
mortgage  provided  for  the  payment  of  a  rea- 
sonable attorney's  fee  in  the  event  of  a  fore- 
closure. The  conclusion  of  the  drcult  court 
cannot  be  said  to  be  unsupported  by  any  evi- 
dence, as  the  court  had  before  it  the  record 
in  the  case,  showing  the  character  of  the  liti- 
gation and  what  service  the  attorneys  for  the 
plaintiff  had  rendered  in  the  case,  and  it  was 
quite  competent  fbr  the  court  to  form  there- 
from an  opinion  on  the  subject  This  court 
should  not  reverse  his  conclusion  on  tibls  sub- 
ject, unless  satisfied  that  the  preponderance 
of  the  evidence  is  against  such  conclusion; 
and  we  do  not  find  such  to  be  the  case,  even 
if  the  exception  could  be  construed  as  calling 
upon  this  court  to  review  and  weigh  the  evi- 
dence. 

The  eighth  and  last  exception  alleges  error 
in  not  holding  that  the  mortgage  debt  should 
be  credited  with  the  net  proceeds  of  the  sale 
made  in  October,  1901.  This  exception  was 
not  argued,  and  perhaps  should  be  considered 
as  abandoned.  It  cannot  be  sustained,  how- 
erer,  because  the  original  Judgment  of  fore- 
closure was  vacated  by  order  of  the  court, 
and  it  would  be  manifestly  unjust  to  credit 
the  mortgage  debt  with  plaintlff^s  bid  at  the 
sale  under  such  annulled  Judgment  This  is 
not  a  case  for  the  application  of  the  rule  of 
caveat  emptor. 

The  Judgment  of  the  drcoit  court  is  af- 
firmed* 
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KBBGHANTS'  ft  PLANTEBS'  BANK  T. 

BLACKSBUBQ  SPINNING  ft 

KNITTING  MILL  et  aL 

(Sapreme  Goart  of  South  Garolina.    April  24^ 

1905.) 

Action  ok  Notb— Complaint. 

Where,  in  an  action  on  a  note,  the  consid- 
eration, promise,  and  its  breach  are  alleged  in 
the  complaint,  in  which  the  note  is  set  out,  it  is 
sufficient  under  Code  Civ.  Proc  1902,  j  183,  pro- 
viding that  it  shall  be  sufficient  to  give  a  copy 
of  the  instrument,  and  to  state  that  there  is  due 
plaintiff  thereon  from  the  adverse  party  a  spec- 
ified sum,  which  he  claims. 

[Ed.  Note. — For  cases  in  point,  see  voL  7, 
Gent  Dig.  Bills  and  Notes,  H  1444-1451.] 

Appeal  from  Gommon  Pleas  Circuit  Court 
of  Cherokee  County ;  Gage,  Judge. 

Action  by  the  Merchants'  ft  Planters'  Bank 
against  Blacksburg  Spinning  ft  Knitting  Mill 
and  others.  From  an  order  overruling  the 
demurrer,  defendants  Whlsonant,  Porter, 
Gllne,  and  Jones  appeal.    Affirmed. 

Geo.  W.  S.  Hart,  for  appellant  Whlsonant 
N.  W.  Hardin,  for  appellants  Porter,  Gllne, 
and  Jones.  Hall  ft  WllUs  and  Butler  ft  Os- 
borne, for  respondent 

JONES,  J.  The  appeal  herein  Is  from  an 
order  overruling  a  demurrer  to  the  complaint 
The  suit  was  upon  three  notes,  each  stated  as 
a  separate  cause  of  action.  The  following  al- 
legations, taken  from  the  statement  of  one 
of  the  causes  of  action,  will  be  sufficient  to 
show  the  questions  Involved:  *'(2)  That  at 
the  time  hereinafter  stated  the  Blacksburg 
Spinning  ft  Knitting  Mill  was,  and  now  Is,  a 
corporation  created  under  the  laws  of  this  i 
state,  and  that  J.  F.  Whlsonant  was  Its  pres- 
ident and  William  Anderson  was  its  secre- 
tary and  treasurer,  and  that  the  said  J.  F. 
Whlsonant  and  William  Anderson  were  Its 
duly  authorized  officers  and  agents  through 
whom  It  contracted  debts,  made  Its  obliga- 
tions, etc.  (3)  That  on  the  22d  day  of  Novem- 
ber, 1002,  the  said  Blacksburg  Spinning  ft 
Knitting  Mill,  being  Indebted  by  note  to  plain- 
tiff, and  desiring  to  renew  said  note  and  to 
give  the  plaintiff  ample  security  for  said 
debt,  through  its  officers  executed  and  deliv- 
ered to  the  plaintiff  the  following  note :  *$1,- 
000.  Gaffney,  S.  G.,  Nov.  22,  1902.  On  Feb. 
22,  1903,  after  date,  we  promise  to  pay  to  the 
order  of  ourselves  one  thousand  ($1,000)  dol- 
lars, value  received,  negotiable  and  payable 
at  the  Merchants  ft  Planters  Bank,  Gaffney, 
S.  G.  If  not  paid  at  maturity,  Interest  there- 
after to  be  paid  at  the  rate  of  eight  per  cent 
per  annum.  [Signed]  Blacksburg  Spinning 
ft  Knitting  Mill.  By  J.  F.  Whlsonant.  Pres- 
ident By  William  Anderson,  Sec.  ft  Treas.' 
That  on  the  back  of  said  note,  and  In  the  fol- 
lowing order,  were  written  the  following 
names:  Blacksburg  Spinning  ft  Knitting 
Mill,  by  J.  F.  Whlsonant,  president;  by  Wil- 
liam Anderson,  secretary  and  treasurer; 
Alonzo  Tripp;  J.  F.  Whlsonant:  William 
Anderson:    B.  E.  Porter;   T.  L.  Black;    G. 


M.  Cllne ;  John  F.  Jones.  (4)  That  the  Core- 
going  names  were  Jointly  Indorsed  on  said 
note  by  the  parties  aforesaid  before  Its  deliv- 
ery to  the  plaintiff,  and  for  the  purpose  of 
securing  the  payment  of  said  note  to  plain- 
tiff. (5)  That  said  note  became  due  on  Feb- 
ruary 22,  1903,  and,  payment  thereof  having 
been  duly  demanded  on  Its  maturity  by  plain- 
tiff, and  being  refused,  the  note  was  duly  pro- 
tested, and  notices  of  the  demand,  protest 
and  of  dishonor  were  served  upon  the  defend- 
ants herein.  (6)  That  there  is  now  due  plain- 
tiff on  said  note  by  the  defendants  the  sum  of 
$1,000,  with  Interest  from  February  22,  1903, 
at  eight  per  cent  per  annum,  together  with 
eighty  cents  protest  fees;  no  part  of  which 
has  been  paid."  The  several  defendants, 
above  designated  as  appellants,  demurred  to 
the  complaint  for  Insufficiency,  In  that  "(1) 
It  falls  to  allege  any  promise  on  the  part  of 
said  defendant;  (2)  falls  to  allege  any  con- 
sideration for  any  promise  on  the  part  of  de- 
fendant; (3)  falls  to  allege  any  breach  of  any 
promise  on  the  part  of  defendant" 

We  think  the  demurrer  was  properly  over- 
ruled by  the  circuit  court  The  consideration, 
the  promise,  and  Its  breach  all  sufficiently  ap- 
pear In  the  complaint  Section  188  of  the 
Code  of  Civil  Procedure  of  1002  provides: 
"In  an  action  or  defense  founded  upon  an  In- 
strument for  the  payment  of  money,  it  shall 
be  sufficient  for  a  party  to  give  a  copy  of 
the  Instrument  and  to  state  that  there  Is  due 
to  him  thereon  from  the  adverse  party  a  spec- 
ified sum  which  he  claims."  The  complaint 
in  this  case  fully  complies  with  the  above  pro- 
vision of  the  Code,  and  shows  the  nature  of 
the  action  and  the  facts  upon  which  it  Is  bas- 
ed quite  as  clearly  as  the  complaint  sustained 
in  Watson  v.  Barr,  87  S.  G.  466,  16  S.  E.  18& 

The  Judgment  of  the  drcult  court  is  af- 
firmed. 
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(Supreme  Court  of  South  Carolina.    April  19, 
1905.) 

1.  Husband   and   Wifb   —    Mostoaos   of 
Wife's  Propkrtt—Debt  of  Husband. 

The  wife  of  a  partner  conveyed,  at  the  In- 
stance of  her  husband,  certain  land  to  the  other 
partner,  in  consideration  of  the  share  of  the  firm 
debts  owed  by  her  husband  and  assumed  by  the 
grantee.  Thereafter  the  land  was  reconveyed 
to  the  wife,  who  executed  notes  for  the  amount 
of  the  debt,  secured  by  a  mortgage,  under  an 
agreement  that  the  mortgagee  should  apply  the 
payments  on  the  notes  to  a  senior  mortgage, 
and  then  to  the  share  of  the  firm  debts  due  by 
the  husband,  and  pay  the  remainder  to  the 
mortgagor.  Thereafter  the  wife  conveyed  the 
land  to  the  husband,  and  died,  leaving  her  hus- 
band and  two  children  as  heirs.  Held  that,  as 
the  mortgage  bv  the  wife  was  not  void  under 
married  women's  law,  the  mortgagee  could  fore- 
close for  the  balance  due  on  the  senior  mort- 
gage debt  and  the  pro  rata  share  of  firm  debts 
due  by  the  husband. 

2.  Partnership— AccouNTiNO. 

Where  personal  services  of  both  parties 
and  their  teams  were  used  in  the  firm  work^ 
the  account  of  one  partner  for  his  services  ana 
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the  use  of  his  teama  in  the  partnership  busi* 
neai  will  not  be  allowed  on  tne  firm  account* 
ing. 

Appeal  from  Common  Pleas  Circolt  Ooort 
of  Pickens  Comity;  Dantzler,  Judge. 

Action  by  B.  B.  Bowen  against  Bllas  Day 
and  others.  Judgment  for  plaintiff,  and 
Ellas  Day  appeals.    Affirmed. 

J.  B.  Boggs  and  H.  J.  Haynsworth,  toe 
appellant    J.  P.  Carey,  for  respondent 

POPE,  C.  J.  This  Is  an  action  brought 
for  the  foreclosure  of  a  mortgage  given  by 
Jane  Day  to  the  plaintiff  on  August  8,  1803. 
The  complaint  alleges:  That  Mrs.  Jane  Day 
on  the  8th  day  of  August  1893,  made  and 
delivered  to  the  plaintiff  four  promissory 
notes,  each  in  the  sum  of  $553.75;  one  due 
January  1,  1894,  one  due  January  1,  1895, 
one  due  January  1,  1896,  and  the  other  due 
January  1, 1897;  each  bearing  interest  at  the 
rate  of  8  per  cent  per  annum;  interest  to 
be  computed  annually  from  the  Ist  day  of 
January,  1894.  That  on  the  8th  day  of 
August  1893,  the  said  Mrs.  Jane  Day,  to 
secure  the  payment  of  said  notes,  executed 
and  delivered  to  the  plaintiff  her  deed,  and 
thereby  conveyed  by  way  of  mortgage  to 
the  plaintiff,  his  heirs  and  assigns,  certain 
lands  in  the  county  of  Pickens  and  state 
aforesaid,  containing  100  acres,  and  having 
such  boundaries  as  are  set  forth  in  the  com- 
plaint That  said  mortgage  was  duly  re- 
corded on  the  4th  day  of  January,  1894. 
That  the  said  Mrs.  Jane  Day  paid  off  the 
note  which  was  due  on  the  1st  day  of  Jan- 
uary, 1894,  and  paid  on  the  note  which  was 
due  January  1,  1895,  $182.65,  on  November 
18,  1895,  and  paid  on  the  note  due  January 
1,  1896,  the  sum  of  $38.30  July  9,  1897,  and 
also  on  November  8,  1898,  the  sum  of  $96. 
That  the  condition  of  said  mortgage  has  been 
broken.  That  Mrs.  Jane  Day  died  on  the 
1st  day  of  March,  1899,  leaving  as  her  heirs 
at  law  the  defendants,  her  husband,  Elias 
Day,  and  her  two  children,  Jack  C.  Day  and 
Bertha  Day,  both  of  which  children  are  in- 
fants under  21  years  of  age.  That  in  1892  j 
Mrs.  Jane  Day  made  and  delivered  her  mort-  | 
gage  to  the  defendant  James  H.  Morgan  to  I 
secure  tlie  sum  of  $1,000  loaned  to  her  by 
him,  which  mortgage  Is  duly  recorded.  The 
two  infant  defendants  made  their  answer  in 
due  time.  The  other  defendant,  Elias  Day, 
in  his  answer,  set  up  the  following  facts  as 
constituting  the  history  of  the  transaction 
between  his  wife  and  Col.  Bowen.  For  a 
first  defense,  he  denies  the  allegations  of  the 
complaint  except  the  ninth.  As  a  second 
defense,  that  on  or  about  February,  1893, 
Jane  Day,  who  w^as  a  wife  of  the  defendant 
Elias  Day,  made  a  deed  of  the  tract  of  land 
described  in  the  complaint  to  the  plaintiff 
for  the  alleged  consideration  of  $2,115,  but 
the  real  consideration  was  to  secure  and 
indemnify  the  plaintiff  against  any  more 
than  his  share  of  the  sum  of  $2,115  which 
was  then  due  and  owing  by  the  plaintiff  and 


the  defendant  Elias  Day  as  partners  doing 
business  under  the  firm  name  of  Bllas  Day 
A  Co..  said  sum  being  the  total  amount  of 
money  owed  by  said  firm  to  various  persons 
on  account  of  money  and  materials  furnish- 
ed to  said  firm;  that  Jane  Day  neither  then 
nor  at  any  time  owed  the  plaintiff  any 
amount  whatever;  that  no  part  of  such  sum 
was  for  the  benefit  of  the  separate  estate 
of  the  said  Jane  Day;  that  said  deed  was 
made  and  given  to  the  plaintiff  in  order 
that  he  might  get  the  time  of  payment  of 
said  debts  extended  until  the  money  could 
be  procured  by  said  firm  to  pay  its  debts, 
in  which  event  said  land  was  to  be  recon- 
veyed  by  said  plaintiff  to  said  Jane  Day; 
that  said  Jane  Day,  becoming  dissatisfied 
with  the  transaction  as  it  then  stood,  re- 
quested plaintiff  to  reconvey,  which  the 
plaintiff  accordingly  did  on  August  8»  1893. 
and  that  on  that  day  the  said  Jane  Day  made 
and  delivered  to  R.  A.  Bowen,  in  lieu  of  said 
first-mentioned  deed,  her  four  promissory 
notes,  of  $553.65  each,  and  secured  said 
notes  by  a  mortgage  on  said  land  executed 
on  that  day;  that  in  making  said  notes 
above  mentioned,  secured  by  said  mortgage, 
the  said  Jane  Day  in  truth  and  in  fact 
simply  promised  to  pay,  guarantied,  or  stood 
surety  for  the  debts  of  her  husband,  Ellas 
Day,  as  a  member  of  the  firm  of  Bllas  Day 
&  Co.,  which  she  neither  then  nor  at  any 
other  time  ever  had  any  interest  in  or  con- 
nection with  whatever.  For  a  third  defense, 
the  defendant  alleges  that  as  to  land  de- 
scribed in  said  agreement  the  plaintiff  has 
no  lien  by  reason  of  said  agreement  and  the 
payments  made  in  pursuance  thereof,  and 
that  plaintiff  Is  by  same  estopped,  and  should 
not  foreclose  his  said  mortgage  as  to  said 
land,  which  estoppel  Is  hereby  pleaded;  that 
on  the  22d  day  of  March,  1897,  and  on  July 
2,  1898,  the  said  Jane  Day  conveyed  by  way 
of  deeds,  for  valuable  consideration,  to  her 
husband,  Ellas  Day,  one  of  the  defendants 
herein,  all  her  Interests  in  and  title  to  said 
lands  mentioned  in  the  mortgage  dated  Au- 
gust 8,  1893,  and  at  the  time  of  the  death 
of  said  Jane  Day  the  said  Ellas  Day  was 
seised  and  possessed  of  said  last  mentioned 
lands,  and  is  now  so  seised  and  possessed. 
The  defendant  demands  the  first-mention ea 
deed  and  said  note  and  mortgage  be  set 
aside  and  delivered  up  to  this  court  to  be 
canceled.  An  order  was  made  requiring  C. 
E.  Robinson,  Esq.,  to  take  and  report  the 
testimony  to  the  court  Witnesses  were 
examined,  and  the  testimony,  both  oral  and 
documentary,  was  submitted  to  the  court 
The  cause  came  on  to  be  heard  before  his 
honor  Charles  G.  Dantzler,  who  rendered 
his  decree  on  November  10,  1903,  which  Is 
as  follows: 

'•This  is  an  action  to  foreclose  a  mortgage 
given  by  Jane  Day  to  the  plaintiff  on  the  8th 
day  of  August  1893.  It  was  referred  to  a 
special  referee  to  take  the  testimony  only 
and  report  the  same  to  the  court    On  the  1st 
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day  of  February,  1803,  Jane  Daj  executed 
and  delivered  to  the  plaintiff  a  deed  for  a 
tract  of  land  containing  one  hundred  acres, 
more  or  less,  and  described  in  the  said  deed. 
On  the  8th  day  of  August,  1893.  the  plaintiff 
conveyed  by  deed  the  said  tract  of  land  to 
the  said  Jane  Day,  at  which  time  Jane  Day 
gave  to  the  plaintiff  her  four  notes,  each  in 
the  sum  of  $553.75,  and  a  mortgage  on  the 
tract  of  land  conveyed  to  her  by  him  to  se- 
cure the  payment  of  these  notes.  On  the 
18th  day  of  February,  1892,  the  said  Jane 
Day  gave  a  note  to  the  defendant  James  H. 
Morgan  for  the  sum  of  $1,000,  and  secured 
the  same  by  a  mortgage  on  one  hundred  and 
nineteen  acres  of  land,  which  includes  the 
tract  of  one  hundred  acres  covered  by  the 
mortgage  given  to  the  plaintiff.  During  the 
year  1899  Jane  Day  departed  this  life  intes- 
tate, and  no  administration  has  been  had  on 
her  estate,  and  she  left  as  her  heirs  at  law 
ter  husband,  the  defendant  Elias  Day,  and 
her  children,  the  other  defendants,  except 
James  H.  Morgan.    On  the  22d  day  of  March, 

1897,  Jane  Day  conveyed  to  the  defendant 
alias  Day  one  hundred  acres  of  the  mortgaged 
lands,  and  eighteen  acres  on  the  2d  day  of 
July,  1898.  The  heirs  at  law  of  Jane  Day 
answered  the  complaint,  in  which  they  al- 
lege that  the  deed  made  to  the  plaintiff  by 
Jane  Day  was  to  secure  or  Inden^nify  the 
plaintiff  against  not  more  than  Elias  Day's 
share  of  the  debts  of  the  firm  of  Elias  Day  & 
Ck>.,  and  that  she  was  at  the  time  a  married 
woman,  and  that  said  deed  was  given  to  the 
plaintiff  in  order  to  secure  the  payment  of 
said  debts.  They  further  allege  that  the 
plaintiff  was  to  reconvey  the  land  to  Jane 
Day  on  the  payment  of  these  debts.  The 
defendants  further  allege  that  on  August  8» 

1898,  the  notes  and  mortgages  then  given  by 
Jane  Day  to  the  plaintiff  were  for  the  debts  of 
Elias  Day,  and  that,  she  being  a  married 
woman,  said  notes  and  mortgages  are  null 
and  void. 

"It  is  contended  on  the  part  of  the  plaintiff 
that  by  the  deed  of  February  1,  1893,  Jane 
Day  sold  this  tract  of  land  to  the  plain- 
tiff, and  that  the  consideration  of  this  deed 
was  the  payment  of  the  portion  of  the  debts 
of  Elias  Day  &  CJo.,  which  the  said  Elias  Day 
owed,  and  the  payment  of  the  Morgan  mort- 
gage, a  valid  lien  on  said  property.  The 
plaintiff  further  contends  that  on  the  8th  day 
of  August,  1893,  the  said  Jane  Day  purchased 
the  property  from  the  plaintiff  as  a  home, 
and  that  it  then  became  her  property,  and 
that  the  notes  and  mortgage  were  given  as  a 
security  to  the  plaintiff  for  the  purchase 
money  of  the  said  land.  The  contention  of 
the  plaintiff,  I  think,  Is  correct.  The  deed 
was  from  Jane  Day  to  the  plaintiff,  was  regu- 
lar in  form,  and,  I  think,  was  intended  to 
be  a  sale  of  the  property,  and  not  a  security. 
It  certainly  conveyed  the  legal  title  to  the 
plaintiff.  It  was  under  her  hand  and  seal, 
and  on  its  face  a  conveyance.  She  accepted 
a  deed  from  the  plaintiff,  dated  August  8» 


1893,  containing  a  statement  that  the  land 
in  question  was  the  same  land  which  the 
plaintiff  purchased  from  her.  In  the  notes 
of  the  same  date  she  says  they  are  given  in 
the  purchase  of  a  tract  of  land  set  forth  in 
the  mortgage  securing  the  same,  and  the  land 
is  described  in  the  said  mortgage  as  the  land 
that  day  deeded  to  her  by  R.  E.  Bowen.  In  the 
written  agreement  bearing  the  same  date  as 
the  mortgage  there  is  a  statement  that  R.  E. 
Bowen  has  *thls  day'  sold  to  Mrs.  Jane  Day 
the  same  tract  of  land  that  he  purchased  from 
her.  It  is  thus  seen  that  Jane  Day  herself 
solemnly  treated  this  deed  as  an  alienation 
of  her  property,  and  lived  nearly  seven  years 
after  it  was  made  without  ever  raising  any 
question  as  to  the  matter,  or  even  complaint, 
and  made  payment  of  over  $1,000  on  the  mort- 
gage debt  The  deed  to  the  plaintiff  was  in 
form  and  effect  a  deed,  and  solemnly  treated 
as  such  by  Jane  Day  np  to  the  time  of  her 
death.  The  plaintiff  says  that  the  deed  was 
to  be  absolute;  that  he  bought  it,  and  has 
paid  and  assumed  all  the  debts  which  was 
the  consideration  of  said  deed.  I  think,  un- 
der the  testimony  in  this  case,  this  deed  was 
intended  to  be  what  it  appears  on  its  face 
to  be — a  conveyance  of  property — and  that 
the  consideration  thereof  was  valuable.  A 
married  woman,  ever  since  the  Constitution 
of  1868,  has  had  the  power  to  alienate  her 
property.  Under  the  decisions  of  the  Su- 
preme Court  of  this  state,  a  married  wom- 
an, even  before  the  Constitution  of  1895,  had 
the  right  and  power  to  convey  away  her 
property  where  the  consideration  is  the  pay- 
ment of  husband's  debts,  gee  the  following 
cases:  McLure  v.  Lancaster,  24  S.  C.  280, 
58  Am.  Dec  259;  Booker  v.  Wingo,  29  S. 
C.  116,  7  S.  E.  49;  Langston  v.  Smyley,  88 
S.  C.  121,  16  S.  E.  771 ;  Philpot  v.  Cantey,  62 
S.  O.  513,  30  S.  E.  595;  Carroll  v.  Thomas, 
54  S.  C.  520,  32  S.  E.  497.  In  Langston  v. 
Smyley  it  is  decided  that  the  power  of  aliena- 
tion of  her  own  property  given  a  married 
woman  by  the  Constitution  is  not  effected  by 
the  statutes  limiting  her  power  to  contract 
The  case  further  decides  that  a  married  wo- 
man can  transfer  her  property  on  considera- 
tion of  further  Indulgence  to  her  son,  and 
assist  In  paying  his  debts,  and  that .  such 
transfer  is  a  valid  alienation  of  her  property, 
and  passes  a  good  title.  She  may  even  alien- 
ate her  property  by  gift  if  not  imposed  upon, 
but  left  free  to  act  There  is  no  evidence  of 
any  agreement  to  convey  the  land  back  to 
Jane  Day  by  the  plaintiff.  On  the  contrary, 
the  written  agreement  of  August  8,  1893,  ex- 
pressly provides  that  if  there  was  anything 
left,  after  the  consideration  on  which  she  had 
conveyed  the  property  to  the  plaintiff  was 
paid,  this  balance,  and  not  the  land,  was  to  go 
to  her.  There  is  not  sufficient  evidence  to 
satisfy  that  the  deed  of  February  1, 1898,  was 
intended  as  a  security,  and  not  an  alienation. 
The  maker  of  the  deed  lived  and  died  without 
making  such  claim,  and  I  do  not  think,  under 
the  testimony,  such  claim  can  be  sustained. 
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If  the  plaintiff,  then,  was  the  owner  of  the 
land  in  question  from  February  1,  1893,  to 
August  8^  1893,  as  I  have  held,  is  he  to  be 
put  in  a  worse  position,  because  he  sold  it 
back  to  her,  and  took  the  notes  and  mortgage 
in  question?  I  think  not  I  view  the  trans- 
action of  August  8,  1883,  this  way:  Jane 
Day  had  conveyed  the  land  to  the  plaintiff 
on  good  and  valuable  consideration,  but  de- 
sired it  back  as  her  home,  and  the  plain- 
tiff sold  it  back  to  her,  charging  only  what 
he  had  paid  for  it— in  other  words,  such  sum 
as  was  sufficient  to  pay  the  Morgan  mortgage 
(a  valid  lien)  and  pay  Ellas  Day's  portion  of 
the  debts  of  the  firm  of  Ellas  Day  &  €k>.  The 
property  then  became  her  property,  and  she 
secured  the  purchase  thereof  by  the  notes 
and  mortgage.  Elias  Day's  portion  of  the 
debts  of  the  finn  of  Ellas  Day  &  Ck>.  was  not 
exactly  known,  but  estimated.  The  exact 
amount  of  the  Morgan  mortgage  was  known. 
At  the  same  time  the  plaintiff  and  Jane  Day 
entered  into  an  agreement  as  to  how  the  pay- 
ment of  her  notes  was  to  be  applied,  by 
which  it  is  provided  that  what  is  paid  on 
the  two  first  notes,  or  as  much  thereof  as 
may  be  necessary,  shall  be  applied  on  the 
Morgan  mortgage,  and  what  is  paid  on  the 
other  notes  for  said  lands,  shall  be  applied 
to  the  payment  of  Elias  Day's  portion  of  the 
debts  of  Elias  Day  &  Co. ;  if  anything  was 
left,  it  was  to  go  to  Jane  Day.  The  plaintiff 
had  a  valid  conveyance  for  the  land,  and 
was  under  no  obligation  to  convey  it  back  to 
Jane  Day,  but  was  willing  to  let  her  have 
it  back  as  a  home  for  exactly  what  it  cost 
him,  and  the  notes  and  mortgage  were  given 
in  purchase.  I  think  Jane  Day  had  the  pow- 
er and  right  to  enter  into  these  transactions, 
and  that  the  notes  and  mortgages  are  valid 
instruments,  and  I  so  hold.  The  plaintiff  is 
therefore  entitled  to  foreclose  his  mortgage, 
but  for  what  amount? 

**The  consideration  of  the  original  deed 
was  the  payment  of  the  Morgan  mortgage 
and  Elias  Day's  portion  of  the  debts  of  the 
firm  of  Ellas  Day  &  Co.  It  was  deeded 
back  to  Jane  Day  upon  consideration  that 
the  Morgan  debt  be  provided  for,  and  the 
plaintiff  secured  for  what  he  had  paid  and 
agreed  to  pay  of  the  debts  of  Elias  Day.  It 
becomes^  therefore,  necessary  to  ascertain 
what  Ellas  Day's  portion  of  these  debts 
was.  The  amount  of  the  debts  of  Elias 
Day  &  Co.  paid  and  assumed  by  the  plain-  j 
tiff,  I  find,  was  the  sum  of  $1,905.94.  TJn-  j 
der  the  terms  of  the  partnership,  Ellas  Day's  j 
portion  of  this  amount  is  five-eighths.  In  the 
accounting,  Elias  Day  contended  that  he  has 
paid  of  the  firm  debts  the  following  items: 
Hagood,  Bruce  &  Co.,  $56.60;  brick,  $60; 
freight  and  express,  $41.50;  paints,  $9.15; 
interest,  $7.50;  expenses  of  witnesses  and 
attorney  to  Charlotte,  $35;  brickyards  hands, 
$45;  F.  M.  Day  and  others,  $100.  These 
amounts  I  will  allow,  and  they  aggregate 
the  sum  of  $355.15.  Elias  Day's  claims  for 
services  and  hauling  by  his  own  team,  I  do 


not  allow.  Partners  must  act  in  good  faith 
towards  each  other.  There  was  no  agree- 
ment by  the  firm  that  these  matters  were  to 
be  charged.  Both  of  the  members  of  the 
firm  put  in  their  time  and  services  and 
teams.  No  such  charges  were  contemplated, 
and  I  do  not  think  they  can  be  set  up  as 
charges  in  this  accounting,  and  I  so  hold. 
The  total  indebtedness  of  the  firm  of  Elias 
Day  &  Co.  at  the  time  of  these  transactions 
was  the  sum  of  $2,261.09.  Under  this  ac- 
counting, the  amount  the  plaintiff  is  entitled 
to  foreclose  his  mortgage  for  is  the  sum  of 
$1,050.18,  with  interest  from  January  1, 1894, 
computed  annually  at  eight  per  cent  per 
annum,  less  the  payments  made  by  Jane 
Day;  amount  calculated  up  to  the  1st  day 
of  November,  1903,  is  the  sum  of  $1,684, 
which  is  the  amount  due  the  plaintiff  on  bis 
mortgage  debt,  less  the  difference  in  the 
attorney's  fees  occasioned  by  his  not  apply- 
ing all  the  payments  by  Jane  Day  to  him  on 
the  Morgan  mortgage.  But  I  do  not  think 
the  plaintiff  can  foreclose  his  mortgage  on 
the  fifteen-acre  tract  described  in  the  agree- 
ment between  himself  and  Jane  Day,  dated 
February  26,  1895,  as  in  the  agreement  he 
agreed  to  release  from  his  mortgage  this 
tract,  and  to  procure  the  release  of  the  same 
from  the  mortgage  of  the  defendant  J.  H. 
Morgan.  This  tract  will  not,  therefore,  be 
sold,  unless  the  balance  of  the  land  should 
not  bring  enough  to  pay  the  mortgage  of  the 
defendant  James  H.  Morgan,  in  which  event 
he  may  apply  for  a  further  order  of  the  court 
to  sell  the  same,  and  in  which  event  the 
other  defendants  would  be  entitled  to  have 
deducted  from  the  amount  due  on  the  plain- 
tiffs' mortgage  debt  the  value  of  the  fifteen 
acres,  to  be  determined  by  the  further  order 
of  the  court.  But  this  contingency  will  hard- 
ly jirise.  The  amount  due  on  the  mortgage 
of  the  defendant  James  H.  Morgan,  calculat- 
ed up  to  the  1st  day  of  November,  is  the 
sum  of  $926,  and  he  is  entitled  to  a  foreclo- 
sure of  his  mortgage  for  that  amount" 

From  this  decree  the  defendant  Ellas  Day 
has  appealed  on  the  following  fifteen 
grounds: 

"(1)  In  holding  that  the  conveyance  from 
Jane  Day  to  this  plaintiff  was  intended  as 
a  sale  of  the  lands,  whereas  he  should  have 
held  that  said  conveyance  was  Intended  to 
secure  the  payment  of  her  husband's  debts, 
and  that  said  transaction  is  to  be  regarded 
in  equity  as  a  mortgage. 

"(2)  He  erred  in  holding  that  the  consid- 
eration of  the  conveyance  by  Mrs.  Day  was 
the  payment  of  her  husband's  debts;  it  be- 
ing submitted  that  said  conveyance  was 
not  a  payment  of  said  debts,  and  was  not 
intended  as  such,  but  was  intended  to  se- 
cure the  payment  of  his  share  of  the  debts 
of  Day  &  Co. 

"(3)  He  erred  in  holding  that  said  trans- 
action was  valid  under  the  laws  then  of 
force;  it  being  submitted  that  this  was  sub- 
stantially a  contract,  when  Mrs.  Day  un- 
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dertook  to  secure  her  husband's  debts  by  a 
pledge  of  her  property,  and  that  the  same 
was  void. 

"(4)  He  erred  In  holding  that  the  recon- 
veyance of  said  land  by  the  plaintiff  to  Mrs. 
Day  was  a  sale,  whereas  he  should  have 
held  that  the  reconveyance  was  for  the  par- 
pose  of  changing  the  form  of  security  from 
that  of  a  conveyance  in  trust  in  the  nature 
of  an  equitable  mortgage  to  that  of  a  mort- 
gage to  secure  the  debts  of  her  husband. 

"(5)  He  erred  in  not  holding  that  said 
notes  and  mortgage  were  a  substitute  for 
the  prior  security. 

"(6)  He  erred  In  not  holding  that  the  mort- 
gage sued  on  in  the  complaint  was  one  which 
had  been  executed  by  a  married  woman  to 
secure  the  payment  of  her  husband's  debts, 
and  was  void. 

"(7)  He  erred  In  not  holding  that,  under 
the  laws  of  force  at  the  time  of  said  mort- 
gage, a  married  woman  was  without  power 
to  mortgage  or  convey  her  property  as  se- 
curity for  her  husband's  debts,  and  in  not 
holding  that  the  said  mortgage  was  void. 

"(8)  He  erred  in  holding  that  the  plaintiff 
was  entitled  to  have  the  mortgage  fore- 
closed, and  in  directing  the  sale  of  the  prem- 
ises to  pay  said  mortgage. 

"(9)  He  erred  in  holding  that  the  plaintiff 
had  paid  on  the  debts  of  Day  &  Go.  the  sum 
of  11,905.^,  when  plaintiff  testified  that  he 
had  paid  only  $1,621.96. 

"(10)  He  erred  in  disallowing  the  claim  of 
ESias  Day  for  his  own  services,  to  wit,  |2  per 
day  for  250  days,  and  for  the  use  of  his 
team  $950;  it  being  submitted  that  under  the 
evidence  the  firm  of  Ellas  Day  &  Co.  was 
liable  for  the  payment  of  these  matters,  and 
that,  on  an  accounting  between  the  plaintiff 
herein  and  said  Ellas  Day,  he  should  be  al- 
lowed credit  for  the  reasonable  value  of  his 
own  services  and  Qf  his  teams. 

"(11)  He  erred  in  not  allowing  Ellas  Day 
credit  for  $182.65  paid  by  him  on  November 
18,  1905,  and  for  $200  paid  by  him  on  No- 
vember 4,  1895,  which  should  have  been  ap- 
plied to  the  Morgan  mortgage,  but  was  kept 
by  the  plaintiff. 

•*(12)  He  erred  in  not  allowing  two  items  of 
$38.50  paid  on  July  9,  1897,  and  $96  paid  in 
November,  1898,  both  credited  on  the  note 
January  1,  1897. 

"(13)  It  appearing  that  no  accounting  had 
been  had  between  the  partners  composing 
the  firm  of  Day  &  Co.,  it  is  submitted  that  it 
was  error  to  direct  the  foreclosure  of  said 
mortgage  without  an  accounting,  and  ascer- 
taining how  the  said  partners  stood  between 
themselves. 

"(14)  It  is  submitted  that  he  erred  in  hold- 
ing that  the  sum  of  $1,684  was  due  on  the 
said  notes  and  mortgages  held  by  the  plain- 
tiff, it  being  submitted  that  on  an  accounting 
very  much  less  would  be  found  to  be  due 
thereon. 

"(15)  It  is  submitted  that  he  erred  in  not 
holding  that  the  notes  and  mortgages  sued 


on,  having  been  executed  by  a  married  wo- 
man as  security  for  her  husband's  debts,  was 
void,  and  in  not  dismissing  the  complaint" 
We  are  so  well  satisfied  with  the  decree 
of  the  circuit  Judge  that  at  one  time  we  had 
intended  to  adopt  his  decree  as  the  opinion 
and  Judgment  of  this  court,  but,  upon  reflec- 
tion, have  concluded  to  take  the  other 
course,  and  will  consider  the  exceptions  in 
their  order. 

(1)  We  agree  with  the  circuit  Judge  that 
the  testimony  of  OoL  Bowen,  the  plaintiff,  Is 
clear  and  conclusive  that  the  deed  executed 
by  Mrs.  Day  to  him  was  Intended  as  a  sale 
of  the  lands.  The  very  agreement  itself 
shows  that  it  was  not  the  intention  of  the 
parties  that  any  other  course  should  be 
adopted.  It  was  not  agreed  that  the  land 
should  be  reconveyed  to  Mrs.*  Day,  and  fur- 
thermore it  must  be  remembered  that  Ellas 
Day  has  received  deeds  from  his  wife,  now 
deceased,  for  the  land  covered  by  the  mort- 
gage of  Col.  Bowen.  This  mortgage  and  the 
notes  were  written  and  prepared  by  Ellas 
Day  himself.  By  his  testimony  he  states 
that  it  was  under  his  arrangements  with  his 
wife  that  this  plan  was  adopted.  He  told 
Col.  Bowen  after  his  wife's  death  that  the 
deeds  Arom  his  wife  to  himself  were  subject 
to  his  mortgage.  He  requested  Col.  Bowen 
to  agree  to  this  arrangement  with  his  wife. 
The  two  Infant  children  of  Mrs.  Day  have 
no  interest  in  the  land  now  in  controversy. 
It  is  Ellas  Day  himself  who  alone  is  con- 
cerned. He  produced  the  two  deeds  alleged 
to  have  been  executed  by  his  wife  to  him- 
self, and  he  is  bound  thereby.  He  is  estop- 
ped by  his  conduct  in  the  year  1893,  10  years 
afterwards,  after  his  wife  is  dead,  endeavor- 
ing to  rip  up  this  transaction.  This  except 
tion  is  overruled. 

(2)  We  do  not  find  any  error  on  the  part 
of  the  circuit  Judge  that  the  conveyance  of 
Mrs.  Day  was  the  payment  of  her  husband's 
debts.  It  was  so  intended  by  all  parties, 
including  Ellas  Day  himself.  This  excep- 
tion is  overruled. 

(3)  We  think  the  transaction  was  valid 
under  the  laws  as  then  existing  in  this  state 
(1893).  Certainly  the  Constitution  of  1868 
empowered  the  wife  to  alienate  her  proper- 
ty, and  the  decisions  of  our  court  sustain 
such  alienation.  Let  this  exception  1^  over- 
ruled. 

(4)  After  a  careful  investigation  of  the  tes- 
timony, and  after  a  scrutiny  of  the  argument 
on  both  sides,  we  are  satisfied  that  the  re- 
conveyance of  the  plaintiff  to  Mrs.  Day  was 
a  sale.  '  Col.  Bowen,  whose  testimony  bears 
directly  on  that  point,  shows  it  was  a  sale. 
This  exception  is  overruled. 

(5)  The  circuit  Judge  did  not  err  in  refus- 
ing.to  hold  that  the  said  notes  and  mortgages 
were  a  substitute  for  a  prior  security.  This 
exception  is  overruled. 

(6)  The  circuit  Judge  did  not  err  in  refus- 
ing to  bold  that  the  mortgage  sued  on  was 
executed  by  a  married  woman  to  secure  the 
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payment  of  her  husband's  debts,  and  was 
void.  The  whole  testimony  shows  that  the 
cbrcnit  judge  was  correct  hi  so  refusing. 
Again,  we  present  the  ylew  that  Blias  Day, 
who  now  asks  this  court  to  take  this  view 
in  antagonism  to  the  Judge's  decree,  is  es- 
topped by  his  conduct  from  taking  adran- 
tage  of  liis  own  wrong.  This  exception  is 
overruled. 

(7)  The  circuit  judge  did  not  err  in  hold- 
ing that,  under  the  laws  of  force  at  the  time 
of  said  mortgage,  Mrs.  Day  was  without 
power  to  mortgage  or  to  convey  her  proper- 
ty, not  as  security  for  her  husbands  debts, 
but  in  the  payment  of  such  debts,  at  the  in- 
stigation of  her  husband  himself.  This  ex- 
ception is  overruled. 

(8)  The  circuit  judge  did  not  ar  in  hold- 
ing that  the  plaintiff  was  entitled  to  have 
the  mortgage  foreclosed,  and  in  directing 
the  sale  of  the  premises  to  pay  said  mortr 
gage.  This  conclusion  follows  necessarily 
from  the  foregoing  views  that  we  have  ex- 
pressed in  disposing  of  the  exceptions  from 
1  to  7,  inclusive.  This  exception  is  over- 
ruled. 

(9)  The  circuit  judge  did  not  err  in  hold- 
ing that  the  plaintiff  had  paid  on  the  debts 
of  Day  &  Co.  the  sum  set  up.  On  page  14 
of  the  brief  will  be  found  an  itemissed  state- 
ment of  what  the  debts  of  Day  &  €k>.  were 
at  the  time  the  deed  was  made,  amounting 
to  $1,905.04.  This  amount  the  plaintiff  had 
paid  or  had  assumed,  and  was  obliged  to 
pay.  He  has  agreed  to  do  it,  and  Blias  Day 
is  insolvent  The  providence  of  the  good 
wife,  who  is  now  dead,  but  who  lived  for 
six  or  seven  years  after  the  transaction 
with  Col.  Bowen,  and  who  never  for  one 
moment  criticised  Col.  Bowen's  conduct,  has 
abundantiy  provided  the  means  whereby  Col. 
Bowen  may  pay  and  discharge  any  debts 
still  unpaid.    This  exception  is  overruled. 

(10)  We  agree  with  the  circuit  judge  tiiat 
to  allow  the  defendant  Blias  Day  to  come  in, 
12  or  13  years  after  the  work  had  been  com- 
pleted, and  claim  an  account  amounting  to 
$1,454  for  his  services  and  those  of  his  teams, 
would  be  simply  monstrous,  for  he  had  never 
mentioned  any  such  claim  to  Col.  Bowen  un- 
til the  day  of  reference,  while  Ool.  Bowen's 
services  were  testified  to  be  worth  one-third 
of  the  whole  amount;  but  it  is  useless  to 
multiply  words  in  disposing  of  such  a  claim. 
It  will  not  be  allowed  to  stand  for  a  moment, 
and  the  exception  is  overruled. 

(11  and  12)  As  remarked  by  the  respond- 
ent's attorney,  this  is  a  misapprehension. 
Every  credit  made  was  allowed  in  the  cal- 
culation of  the  circuit  judge.  The  decree 
found  the  total  indebtedness  of  Day  &  Co., 
$2,261.09,  to  which  there  is  no  exception. 
Of  iMs  amount.  Day  was  liable  for  five- 
eighths,  which  was  $1,413.33.  Take  from 
this  Day's  claim  allowed,  $355.15,  and  we 
bave  the  balance  he  is  liable  for,  $1,058.18, 
as  the  judge  found,  less  the  payments  made 
by  Jane  Day,  which  were  not  applied  to  the 


note  and  mortgage.  We  are  satisfied  with 
this  showing.  Let  these  exceptions  be  over- 
ruled. 

(13)  The  appellant  complains  that  no  ac- 
counting between  the  partners  composing 
the  firm  of  Day  &  Co.  has  been  had.  It 
seems  to  us  that  he  ignores  the  fact  that  the 
reference  was  adjourned,  and  time  given 
to  both  sides  to  produce  any  papers  or  claims 
that  might  have  been  overlooked  in  the 
previous  investigation.  This  being  the  case, 
there  can  be  no  foundation  in  justice  to  this 
claim  on  the  part  of  Blias  Day.  Let  this 
exception  be  oven-uled. 

(14)  We  cannot  see  with  what  justice  the 
appellant.  Day,  complains  that  an  account- 
ing would  make  the  amount  due  on  the 
notes  and  mortgage  much  less  than  is  claim- 
ed by  the  plaintiff.  Bvery  effort  has  been 
offered  the  appellant,  Blias  Day,  to  make 
himself  fully  heard  and  felt  in  adjusting 
the  accounts  between  the  parties.  Let  this 
exception  be  overruled. 

(15)  We  think  that  we  have  already  dis- 
posed of  this  exception  by  what  we  have 
held  in  considering  the  others  previously 
disposed  of.    Let  the  exception  be  overruled. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed, 
and  the  action  remanded  to  the  circuit  court 
for  the  purposes  of  enforcing  the  circuit 
decree. 


(128  Oa.  143) 
McCOY  V.  STATB. 
(Supreme  Court  of  Georgia.  June  18,  1905.) 
Cbiminai.  Law— Proof  of  Venub— Larceny. 
Where,  on  a  trial  for  simple  larceny,  the 
evidence  authorized  a  finding  that,  even  if  the 
accused  did  not  steal  the  property  in  the  county 
alleged  in  the  indictment,  he  carried  the  stolen 
property  into  that  county  before  the  indict- 
ment was  found,  the  venue  was  sufficiently 
proven. 

[Bd.  Note^ — ^For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  8  225.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Walker  Coun- 
ty;  W.  M.  Henry,  Judge. 

J.  R.  McCoy  was  convicted  of  larceny,  and 
hrings  error.    Affirmed. 

Payne  ft  Payne,  for  plalntifT  in  error.  W, 
H.  Ennis,  Sol.  Gen.,  for  the  State. 

FISH,  P.  J.  J.  R.  McCoy  was  Indicted  for 
the  offense  of  simple  larceny  for  stealing  in 
the  county  of  Walker  a  cow  and  calf  belong- 
ing to  J.  M.  Millwood,  the  prosecutor.  On  the 
trial  Millwood  testified  that  on  the  night  of 
December  6,  1904,  he  lost  the  cow  and  calf 
described  in  the  indictment,  and  that  he 
found  them  about  two  weeks  later  in  the 
possession  of  Miss  Qossatt,  who  lived  some 
distance  from  his  house,  but  in  the  same 
county.  Walker.  On  cross-examination  he 
testified  as  follows :  "I  live  within  a  half  or 
three-quarters  of  a  mile  from  the  Tennessee 
line.    After  my  wife  milked  that  night,  my 
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cow  and  calf  were  on  the  outside  of  any  In- 
closure,  and  could  go  where  they  pleased. 
The  cow  had  a  bell  on  her,  and  I  heard  her 
going  down  the  road  towards  Rossrille,  but 
I  did  not  hear  her  after  she  passed  Ross- 
viUe.  She  went  up  Spring  street  In  Ross- 
vlUe,  where  the  Baptist  Church  is  located. 

•  •  •  She  was  up  in  there  somewhere,  I 
don't  think  she  was  on  top  of  the  hill,  but 
she  was  in  there  somewheres,  about  the 
Baptist  Church,  still  traveling;  and  I  sup* 
pose  the  calf  was  with  her.  •  •  •  The 
Baptist  Church  is  somewhere  close  to  the 
Tennessee  and  Georgia  line.  •  •  •  I 
don't  know  where  the  line  is.  I  don't  think 
she  was  in  Tennessee,  but  I  don't  know 
where  the  line  is  exactly,  but  it  is  some- 
where in  the  neighborhood  of  where  I  last 
heard  the  cow;  and,  of  course,  I  could  not 
say  for  certain  whether  she  was  in  Tennes- 
see or  Georgia.  When  I  last  heard  her,  if 
she  was  not  in  Tennessee,  she  was  right  at 
the  line  and  going  in  that  direction.  *  ^  ^ 
It  was  a  little  after  dark  when  I  heard  her 
going  off.  I  generally  kept  her  in  a  pas- 
ture, and  I  don't  know  where  she  went  when 
she  got  out  There  was  not  much  grazing 
on  the  hill  where  I  last  heard  her,  nor  until 
you  get  beyond  there  in  the  open  common, 
and  there  it  is  yery  short,  but  there  is  open 
common  beyond  the  hill,  and  that  is  in  Ten- 
nessee. My  cow  did  not  often  graze  there. 
I  kept  her  about  home  most  of  the  time. 

•  •  •  Where  I  found  the  cow  on  Lookout 
Mountain  was  in  this  county,  and  this  was 
on  the  2d  day  of  January.  •  •  •  She  did 
not  often  graze  up  there,  only  occasionally, 
or  a  few  times.  •  •  •  The  cow  was 
raised  on, the  Georgia  side,  and  generally 
grazed  on  the  Georgia  side."  Miss  Gossatt 
testified  that  she  bought  the  cow  and  calf  of 
the  accused  in  the  forenoon  of  December  6, 
1004,  at  which  time  he  came  to  her  home 
with  the  cattle,  and  said  that  he  owned  a 
farm  near  Trenton;  that  he  bad  raised  the 
cow,  and  desired  to  sell  her  in  order  to  get 
money  with  which  to  pay  his  taxes.  She 
further  testified  that  Millwood  came  to  her 
house  and  recovered  his  property.  McCoy 
said  in  bis  statement  that  he  bought  the  cow 
and  calf  in  Chattanooga,  and  introduced  one 
witness  who  swore  that  she  had  seen  him 
buy  a  cow  and  calf  from  a  man  unknown  to 
her  on  the  streets  of  Chattanooga  on  Decem- 
ber 6,  1904.  The  Jury  returned  a  verdict  of 
guilty.  The  accused  made  a  motion  for  a 
new  trial  upon  the  general  grounds,  that  the 
verdict  was  contrary  to  law  and  the  evidence 
and  without  evidence  to  support  it.  The 
motion  was  overruled,  and  he  excepted. 

The  main  contention  of  the  accused  before 
this  court  is  that  the  venue  of  the  crime  was 
not  proven,  in  that  it  was  not  shown  posi- 
tively that  the  animals  were  stolen  in  Walk- 
er county.  It  is  well  established  that  the 
venue  of  a  criminal  case  may  be  shown  not 
only  by  positive  testimony,  but  also  by  cir- 
cumstances.   Keys  T.  State,  112  Ga.  899,  87 


S.  E.  762,  81  Am.  St  Rep.  68,  and  citations. 
The  evidence  in  behalf  of  the  state  was  posi- 
tive that  the  stolen  cattle  were  raised  in 
Walker  county,  and  were  in  the  habit  of 
grazing  within  its  limits,  and  there  was 
probably  sufficient  evidence  to  authorize  the 
Jury  to  infer  that  the  cattle  were  stolen  in 
that  county.  When  last  heard  by  the  prose^ 
cutor  on  the  night  of  December  5th  .the  cat- 
tle were  in  Walker  county,  and  when  next 
seen  on  the  following  morning  in  the  posses- 
sion of  the  accused  they  were  in  Walker 
county  still.  He  sold  them  in  Walker  coun- 
ty, and  there  they  have  remained.  Be  that 
as  it  may,  however,  the  fact  of  the  stolen 
cattle  being  In  the  possession  of  the  accused 
in  Walker  county  on  the  morning  after  they 
were  stolen  would  certainly  give  the  court 
of  that  county  Jurisdiction.  The  Penal  Code 
of  1895,  which  declares  that  cattle  stealing 
shall  be  denominated  simple  larceny,  after 
defining  that  offense  (section  155)  says,  "The 
thief  may  be  indicted  in  any  county  in  which 
he  may  carry  the  goods  stolen."  ''The  crime 
is  regarded  as  completely  committed  in  all 
its  parts  in  each  county."  Tipplns  v.  State, 
14  Ga.  422.  So,  even  if  it  were  ifot  positive- 
ly shown  that  the  accused  did  actually  drive 
tlie  cow  and  calf  away  from  the  custody  of 
the  prosecutor  whilst  they  were  grazing 
within  the  limits  of  Walker  county,  the  fact  . 
of  the  accused  being  unlawfully  in  posses- 
sion of  the  stolen  property  in  that  county 
was  sufficient  to  ^ve  the  courts  of  that 
county  Jurisdiction. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  SIMMONS,  O.  J.,  absent  on  ac> 
count  of  sickness. 


(iss  Q«.fn) 
FIEU)S  V.  WILLIS. 
(Supreme  Court  of  Georgia.     June  14,  1905.) 

G  UABANTY— Construction. 

C.  and  F.  enter  into  a  written  contract 
whereby  C.  agrees  to  sell  to  F.  a  certain  num- 
ber of  cattle  at  a  stipulated  price  and  is  to  re- 
ceive a  stated  advance  on  the  purchase  money, 
and  C.  further  agrees  to  pay  a  certain  amount 
as  liquidated  damages  in  case  he  fails  to  com- 
ply with  his  agreement  After  the  signatures 
to  the  contract  appears  the  following,  "We 
the  undersigned  guarantee  the  fulfillment  of 
the  above  contract/'  which  was  signed  by  W. 
The  obligation  of  W.,  resting  on  no  independ- 
ent consideration,  is  that  of  surety. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Guaranty,  {  4 :  vol.  40,  Cent  Dig. 
Principal  and  Surety,  §  6.] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Mitchell  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  B.  J.  Willis  against  S.  N.  Fields. 
Judgment  for  plaintliZ.  Defendant  brings  er- 
ror,   Reversed. 

Fields  instituted  suit  in  the  superior  court 
of  Mitchell  county  against  J.  M.  Cox,  a  resi- 
dent of  that  county,  and  B.  J.  Willis,  a  resi- 
dent of  the  county  of  Decatur.  It  was  al- 
leged in  the  petition  that  the  plaintiit  mad# 
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and  entered  Into  a  written  contract  with  the 
defendants,  a  copy  of  which  was  attached  to 
the  petition,  by  which  the  plaintiff  agreed 
to  purchase  from  Oox  certain  cattle  at  named 
prices,  according  to  the  terms  of  the  contract 
The  plaintiff  alleged  fall  compliance  on  his 
part  with  the  contract  in  the  manner  set  out 
in  the  declaration,  whereby  the  defendants 
became  liable  to  him  in  the  amount  of  dam- 
ages stipulated,  to  wit,  $600.  The  tMowing 
is  a  copy  of  the  contract  sued  on: 

••State  of  Georgia,  County  of  Decatur. 
Tliis  agreement  this  day  made  and  entered 
into  by  and  between  S.  N.  Fields,  party  of 
the  first  part,  and  J.  M.  Cox,  party  of  the 
second  part,  Witnesseth:  That  said  party  of 
the  first  part  agrees  on  bis  part  to  purchase 
from  the  said  party  of  the  second  part,  the 
following  described  cattie,  to  wit:  150  two 
year  old  steers  at  $6.50  per  head.  150  one 
year  old  steers  at  $5.50  per  head.  150  two 
year  old  heifers  at  $4.50  per  head.  150  one 
year  old  heifers  at  ^.50  per  head.  And  all 
of  said  cattle  to  be  good,  straight,  smooth, 
merchantable  and  to  be  of  full  age.  All 
scrub  stock  will  be  rejected  by  the  party  of 
the  first  part.  Said  cattie  to  be  branded 
thus:  S — F  on  left  hip.  Bulls  are  not  to 
exceed  25%  in  this  omtract  and  known  as 
the  S —  stock  ranging  in  Mitchell,  Decatur 
and  Gadsden  counties.  State  of  Ga.  and  Fla., 
said  cattle  to  be  passed  upon  and  graded  in 
Bainbrldge,  Camilla  and  Faceyille,  State  of 
Ga.  and  this  county.  Said  party  of  tiie  sec- 
ond part  agrees  to  sustain  all  losses  on  said 
cattle  from  death,  escape  or  otherwise  until 
they  are  graded  and  deliyexed  as  above. 
Said  cattle  are  to  be  delivered  on  or  before 
the  1st  day  of  June,  1898.  Free  on  board 
cars  as  above  agreed,  and  to  be  paid  for  at 
time  of  delivery.  In  order  to  secure  and 
guarantee  to  party  of  the  second  part,  and 
to  make  this  contract  more  secure  and  bind- 
ing on  both  parties,  the  party  of  the  first  part 
agrees  to  pay  and  advance  as  part  payment 
the  sum  of  $600  the  receipt  of  which  is  here- 
by acknowledged,  which  said  sum  of  money, 
or  any  other  sums  of  money  so  advanced  or 
may  hereafter  be  advanced,  is  part  payment 
on  said  cattie,  and  now  for  the  purpose  of 
securing  unto  the  party  of  the  first  part  the 
afore  stipulated  sums  of  money  and  the 
amount  of  fixed,  liquidated,  stipulated  and 
stated  damages  hereinafter  mentioned,  it  is 
hereby  expressly  understood  and  agreed  that 
said  party  of  the  first  part  shall  have  liens 
upon  any  and  all  of  said  cattie,  and  upon  all 
of  them  that  shall  be  purchased  or  now  own- 
ed or  held  by  party  of  the  second  part  and 
to  enforce  or  foreclose  said  Hen  the  said 
party  of  the  first  part  is  authorized  and  shall 
have  the  right  at  any  time  after  the  above 
date  of  delivery,  to  take  possession  of  any 
and  all  of  the  above  described  cattle  that 
may  be  so  purchased  or  now  owned  or  held 
by  said  party  of  the  second  part,  wherever 
they  may  be  found,  and  thereafter,  within 
a  reasonable  time,  to  sell  the  same,  either  in 


the  State  or  out  of  it,  either  at*  public  or 
private  sale,  and  apply  the  proceeds  thereof 
to  the  payment  of  said  sum  of  money  so  ad- 
vanced, and  said  flxed»  liquidated,  stipulated 
and  stated  damages  hereinafter  mentioned. 
And  the  said  sum  of  money  so  advanced  as 
well  as  said  fixed,  liquidated,  stipulated  and 
stated  damages  are  to  be  paid  at  Bainbrldge, 
in  Decatur  County  and  State  of  Ga.  and  all 
of  said  parties  hereto  further  agreed  that 
damages  in  this  matter  being  uncertain  and 
not  capable  of  being  understood  and  ascer- 
tained by  any  satisfactory  known  rule,  the 
uncertainty  being  in  the  nature  of  the  sub-- 
Ject  itself  and  the  particular  circumstances 
of  the  transaction  and  has  been  the  subject 
of  actual  and  fair  calculation  between  the 
parties,  it  is  agreed  upon  by  all  parties  here- 
to that  the  sum  of  one  dollar  per  head  shall 
be  the  fixed,  liquidated,  stipulated  and  stated 
damages  herein  and  settled  upon  by  the  par- 
ties hereunto  and  said  sum  to  be  paid  by 
the  parties  hereto  in  default  to  the  other 
upon  the  failure  of  the  party  in  default  to 
comply  with  this  agreement  in  whole  or  In 
part  This  is  signed,  sealed  and  executed 
and  delivered  in  duplicate  each  party  retain- 
ing a  copy.  Witness  our  hands  and  seals 
this  15th  day  of  Apr.  A.  D.  1898. 
••Attest,  W.  U.  Fields.  S.  N.  Fields  [Seal] 
••L.  N.  Cox.  J,  M.  Cox  [Seal.] 

••We  the  undersigned  guarantee  the  fulflll- 
meait  of  the  above  contract         E.  Willis. 

••Witness:    J.  L.  Thornton,  N.  P." 

At  the  appearance  term  Willis  demurred 
specially  to  the  petition,  and  asked  that  it  be 
dismissed  upon  the  ground  that  the  court 
was  without  jurisdiction  of  his  person;  that 
if  he  was  liable  he  was  liable  under  the  con- 
tract declared  upon  as  a  guarantor,  and  not 
as  a  surety,  and  could  only  be  sued  in  the 
county  of  his  residence.  The  court  sustain- 
ed the  demurrer,  and  dismissed  the  petition, 
and  the  exception  is  to  this  judgment  of  the 
court 

Sam  S.  Bennet,  for  plaintiff  in  error.  Al- 
bert H.  Russell,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facts).  If  the 
liability  of  Willis  was  that  of  a  guarantor,  the 
court  did  not  err  in  dismissing  the  suit,  be- 
cause a  guarantor  must  be  sued  in  the  coun- 
ty of  his  residence.  Geiser  Manufacturing 
Company  v.  Jones,  90  Ga.  807,  17  S.  B.  81. 
If  he  was  liable  as  a  surety,  then  he  was 
properly  joined  in  the  suit  with  the  principal 
in  the  county  of  the  letter's  residence.  Id 
some  respects  contracts  of  suretyship  and  of 
guaranty  are  identical,  and  the  terms  ''sure- 
ty" and  "guaranty"  are  oftentimes  colloquial- 
ly used  as  interchangeable  expressions  of  col- 
lateral liability.  A  guarantor  has  the  same 
right  as  a  surety  by  written  notice  to  com- 
pel the  institution  of  a  suit  against  the  prin- 
cipal. Civ.  Code  1805,  §  2974.  The  theoret- 
ical distinction  between  the  two  forms  of  con- 
tract is  clear,  but  in  the  application  of  the 
principle  the  decisions  of  courts  of  last  re- 
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sort  are  In  a  state  of  inextricable  confusion. 
While  the  liability  of  both  is  accessorial  to 
the  principal,  in  the  case  of  a  surety  the  ob- 
ligation is  primary,  and  the  guarantor's  lia- 
bility is  secondary.  "A  surety  binds  himself 
to  perform  if  the  principal  does  not,  without 
regard  to  his  ability  to  do  so.  His  contract 
is  equally  absolute  with  that  of  his  prin- 
cipal. They  may  be  sued  in  the  same  action, 
and  Judgment  may  be  entered  up  against 
both.  A  guarantor,  on  the  other  hand,  does 
not  contract  that  the  principal  will  pay,  but 
simply  that  he  is  able  to  do  so;  in  other 
words,  the  guarantor  warrants  nothing  but 
the  solvency  of  the  principal."  Manry  v. 
Waxelbaum,  108  Ga.  17.  83  S.  B.  703.  Ordi- 
narily, the  surety  Joins  in  the  contract  with 
the  principal;  the  guarantor  engages  in  an 
independent  undertaking.  The  former's  lia- 
bility is  immediate  and  direct;  the  latter's 
arises  upon  the  default  or  failure  of  his  prin- 
cipal to  perform  his  undertaking.  Stern's 
Law  of  Suretyship,  i  6.  Our  €k>de  draws  the 
distinction  between  the  contract  of  surety- 
ship and  that  of  guaranty  that  the  consid- 
eration of  the  latter  is  a  benefit  flowing  to 
the  guarantor.  'The  contract  of  suretyship 
is  that  whereby  one  obligates  himself  to  pay 
the  debt  of  another  in  consideration  of  credit 
or  indulgence  or  other  benefit  given  to  the 
principal,  the  principal  remaining  bound 
therefor.  It  differs  from  a  guaranty  in  this: 
that  the  consideration  of  the  latter  is  a  ben- 
efit flowing  to  the  guarantor."  Civ.  Code 
1895,  8  2906.  No  consideration  is  expressed 
in  the  postscript  to  the  contract  which  is  re- 
lied on  as  creating  the  relation  of  principal 
and  guarantor.  Neither  is  there  any  allega- 
tion in  the  petition  that  there  was  a  con- 
sideration flowing  to  Willis  to  make  the  con- 
tract On  the  contrary,  from  the  averments 
in  the  petition  it  is  inferable  that  the  con- 
tract of  the  principal  and  Willis  was  con- 
temporaneously executed.  The  paper  declar- 
ed on  does  not  indicate  to  the  contrary. 
There  is  no  date  to  the  obligation  of  Fields, 
although  the  witnesses  to  the  contract  of 
Fields  are  not  the  same  as  those  who  attest 
the  signature  of  Willis.  No  particular  or  for- 
mal phrase  is  required  to  create  a  contract 
of  surety.  Courts  may  disregard  formal  ex- 
pressions to  ascertain  the  real  intent  of  the 
parties,  and  the  form  of  the  contract  is  im- 
material, provided  the  fact  of  suretyship  ex- 
ists. Civ.  Code  1895,  §  2969.  The  mere  use 
of  the  word  "guaranty"  will  not  make  a  con- 
tract one  of  guaranty.  Baldwin  Fertllisser 
Company  v.  Carmichael,  116  Ga.  763,  42  S.  B. 
1003.  "Guarantors,  viewed  in  reference  to 
the  consideration  of  their  contract,  are  either 
mere  sureties  or  more  than  sureties.  They 
are  more  than  sureties  when  the  considera- 
tion of  the  guaranty  moves,  not  to  them,  but 
to  the  person  for  whose  performance  they  be- 
came bound."  Wright  v.  Shorter,  56  Ga.  76. 
Reading  together  the  two  contracts,  which 
appear  to  have  been  signed  on  a  single  piece 
of  paper,  it  would  seem  that  the  purpose 


of  Cox  was  to  sell  Fields  a  certain  number 
of  cattle  of  the  spedfled  grade  upon  stated 
terms,  and  in  default  of  delivery  of  the  cat- 
tle pursuant  to  the  contract  to  become  liable 
to  Fields  in  stipulated  damages.  The  ex- 
treme amount  of  damages  to  which  Fields 
would  be  entitled  to  recover  under  the  con- 
tract was  $600,  and  this  sum  was  advanced 
to  Cox.  The  defendant,  Willis,  was  aware 
that  this  sum  was  to  be  advanced  Cox,  be- 
cause it  was  so  stipulated  In  the  contract. 
Willis'  liability  was  limited  to  this  sum^ 
and  his  undertaking  was  the  evident  in- 
ducement to  Fields  to  enter  into  the  con- 
tract with  Cox.  No  other  consideration  is 
even  suggested  by  the  contracts  which  in- 
duced Willis  to  sign,  other  than  the  binding 
effect  of  the  executory  contract  between 
Fields  and  Cox.  No  independent  considera- 
tion flowed  to  Willis,  but  the  consideration 
of  his  contract  was  the  engagement  between 
Cox  and  Fields.  In  the  case  of  Manry  v. 
Waxelbaum,  supra,  the  consideration  was 
$1,  paid  to  the  guarantor.  In  another  case 
(Gelser  Manufacturing  Company  v.  Jones, 
supra)  the  consideration  of  guaranty  was 
alleged  to  be  upon  "a  consideration  not 
herein  named."  The  liability  in  these  cases 
was  that  of  guaranty,  rather  than  one  of 
surety,  because  not  only  was  the  guaran- 
tor's undertaking  independent  of  the  prln- 
cipars  contract,  but  it  was  supported  by  its 
own  consideration,  which  fiowed  to  the 
benefit  of  the  guarantor. 

It  might  be  urged  that  from  the  definition 
of  the  contract  of  suretyship  quoted  from 
the  Code,  supnu  that  the  obligation  of  the 
surety  is  to  pay  the  debt  of  the  principal, 
and  not  to  perform  undertakings  other  than 
payments  of  indebtedness,  and  for  that  rea- 
son the  liability  of  Willis  is  only  that  of  a 
guarantor.  This  distinction  cannot  be  sound. 
In  the  case  of  a  forthcoming  bond  the  under- 
taking of  the  principal  is  to  deliver  the  prop- 
erty at  a  given  time  and  place,  and  the  lia- 
bility to  pay  arises  upon  the  default  of  the 
principal  so  to  do;  and  yet  one  who  signs  a 
bond  of  this  character  with  the  principal  Is 
liable  as  surety,  and  not  as  guarantor.  The 
analogy  between  the  illustration  Just  used 
and  the  instrument  under  consideration  is 
very  close.  Willis,  by  guarantying  the  ful- 
fillment of  the  contract,  simply  acknowledges 
his  liability  to  the  obligee  to  pay  the  stipu- 
lated damages  in  case  his  principal  falls  to 
perform  his  contract.  His  liability  for  the 
stipulated  damages,  while  dependent  upon 
his  principal's  failure  to  perform  the  con- 
tract, is  primary  and  Joint  with  the  principal 
for  the  payment  of  the  stipulated  damages 
resulting  from  a  nonperformance;  and  as  the 
consideration  moving  Willis  to  sign  the  con- 
tract was  not  a  benefit  flowing  to  himself, 
but  the  making  of  an  executory  contitect  be- 
tween his  principal  and  the  plaintiff,  we  con- 
clude that  his  liability  on  the  paper  declared 
upon  was  that  of  a  surety,  and  not  a  guaran- 
tor. 


Ga.) 


HABBELL  v.  HABBELL. 


283 


That  there  might  he  no  donht  as  to  the 
character  of  the  action  or  the  nature  of  the 
contract  declared  on,  the  plaintiff  offered  an 
amendment  to  his  petition,  alleging  that  the 
"signing  of  said  Willis  [was]  contempora- 
neous with  and  a  part  of  the  making  of  said 
contract  there  being  no  contract  between  the 
said  Fields  and  the  said  Cox  until  the  sign- 
ing thereof  by  said  Willis,  and  the  said  Wil- 
lis signing  the  same  really  as  surety  for  said 
Cox,  and  as  Joint  contractor  with  him,  and 
became  surety  for  said  Cox  and  Joint  con- 
tractor with  him,  and  without  any  consider- 
ation or  benefit  flowing  to  said  Willis,  and 
without  any  consideration  except  the  credit 
extended  to  said  Cox  in  said  contract;  It  be- 
ing the  Intention  of  all  of  said  parties  that 
said  Willis  should  be  such  surety,  and  Joint 
contractor,  and  not  a  guarantor  within  the 
strict  meaning  of  the  term,  irrespectlye  of 
the  words  used  therein;  and.  If  the  words 
used  in  said  contract  import  a  different  legal 
meaning,  they  were  so  used  by  mistake  of 
all  parties."  This  amendment  In  no  way 
contradicted  the  terms  of  the  writing,  was 
germane  to  the  cause  of  action  set  forth  in 
the  plaintiff's  petition,  and  should,  we  think, 
have  been  allowed.  Treating  it  as  presenting 
the  real  truth  with  regard  to  the  nature  of 
the  contract  into  which  the  parties  entered, 
the  conclusion  Is  irresistible  that  the  plain- 
tiff had  a  right  to  hold  Willis  liable  as  a  sure- 
ty, and  that  the  suit  should  not  have  been  dis- 
missed as  to  him. 

Judgment  reversed. 

SIMMONS,  O.  J.,  absent 


(UtCkuMT) 

HARRELL  ▼.  HARREIiL. 

(Supreme  Court  of  Georgia.     June  14,  1905.) 

1.  Withdrawal  of  Estate  from  Adminis- 

TEATION— UNPROBATED    WiIX. 

When  a  person  dies  without  lineal  descend- 
ants, his  widow,  as  sole  heir  at  law,  cannot, 
upon  payment  of  his  debts,  take  possession  of 
the  estate  without  administration,  when  there 
is  in  existence  an  unprobated  paper  apparently 
executed  In  due  form  of  law  as  the  will  of 
the  deceased,  until  there  has  been  a  judgment  of 
the  court  of  ordinary  that  such  paper  is  not  the 
will  of  the  deceased. 

2.  Sams— Debt  of  Estate— Leoaot. 

A  legacy  is  not  a  debt,  within  the  meaning 
of  that  provision  of  the  Code  authorizing  a 
widow,  under  certain  circumstances,  to  pay 
the  debts  of  her  deceased  husband's  estate,  and 
take  possession  of  the  same. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22. 
Cent.   Dig.    Executors   and  Administrators,   H 

3-iai 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Webster  Coun- 
ty; Z.  A.  Uttlejohn,  Judge. 

Action  by  Lizzie  Harrell  against  S.  J.  Har- 
rell,  administrator.  Judgment  for  plaintiff. 
Defendant  brinies  error.  Affirmed  on  condi- 
tions. 


Mrs.  Lizzie  Harrell  brought  suit  against  the 
administrator  of  the  estate  of  D.  B.  Hurrell 
upon  two  promissory  notes,  each  signed  by 
D.  B.  Harrell— one  for  $500,  payable  to  John 
Harrell  or  order,  and  the  other  for  $1,000, 
payable  to  the  order  of  the  plaintiff.  She 
alleged  that  she  was  the  widow  of  John  Har- 
rell, who  died  Intestate,  leaving  no  descend- 
ants; that  there  were  no  unpaid  debts  ow- 
ing by  him;  and  that  therefore  she  was  the 
owner  and  holder  of  the  note  payable  to  her 
husband.  The  defendant  filed  an  answer  in 
which  he  denied  all  of  the  material  allega- 
tions in  the  petition,  and  also  filed  pleas  of 
non  est  factum  and  payment  as  to  both 
notes.  At  the  trial  the  plaintiff  Introduced 
the  notes  In  evidence,  and  proved  their  ex- 
ecution by  the  intestate  of  the  defendant. 
It  appeared  from  the  evidence  that  John 
Harrell  died  testate,  and  that  his  will  had 
never  been  probated  or  admitted  to  record. 
The  will  was  introduced  In  evidence,  and, 
from  it,  it  appeared  that  the  testator  gave 
to  a  pei-son  who  was  his  niece,  but  who  was 
described  as  his  adopted  daughter,  a  legacy 
of  $3,000,  and  the  rest  of  his  estate  to  his 
wife,  who  was  nominated  as  the  executrix  of 
the  will.  There  was  no  evidence  that  his 
nlecQ  had  been  legally  adopted  as  his  daugh- 
ter. There  was  evidence  that  after  the  death 
of  John  Harrell  the  plaintiff  had  delivered 
to  the  niece  property  of  the  value  of  $3,000, 
and  taken  her  receipt  In  full  payment  of  all 
claims  which  she  had  against  the  estate  of 
her  uncle  either  by  will  or  otherwise.  There 
was  no  evidence  authorizing  a  finding  for 
the  defendant  on  either  of  the  special  pleas 
referred  to.  The  court  directed  a  verdict 
for  the  plaintiff,  and  the  defendant  excepted. 

Q.  T.  Harrell,  for  plaintiff  In  error.  J.  B. 
Hudson,  for  defendant  In  error, 

COBB,  J.  So  far  as  the  verdict  relates  to 
the  note  for  $1,000  payable  to  the  plaintiff, 
the  evidence  demanded  a  finding  In  her  fa- 
vor. But  the  evidence  neither  required  nor 
authorized  a  finding  In  the  plaintifTs  favor 
as  to  the  $500  note  payable  to  John  Harrell. 
The  general  rule  Is  that  the  right  to  recover 
upon  a  chose  In  action  payable  to  a  person 
since  deceased  is  in  the  legal  representative 
of  the  estate  of  such  person.  One  excep- 
tion to  this  rule  is  where  a  husband  dies  in- 
testate, leaving  no  lineal  heirs,  in  which  case 
the  law  allows  his  widow  to  pay  the  debts 
due  by  his  estate,  and  take  possession  there- 
of. In  such  a  case  the  widow  has  a  right 
to  bring  suit  upon  a  chose  in  action  belong- 
ing to  the  estate  of  her  deceased  husband. 
The  section  of  the  Code  which  confers  this 
right  upon  the  widow  Is  in  that  chapter 
which  deals  with  the  subject  of  title  by 
descent  and  distribution,  lays  down  the  rule 
to  determine  who  are  heirs  at  law  of  a  de- 
ceased person,  and  is  in  the  following  lan- 
guage: "Upon  the  death  of  the  husband, 
without  lineal  descendants,  the  widow  is  his 
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80le  heir,  and  upon  the  payment  of  his  debts, 
If  any,  may  take  possession  of  his  estate, 
without  administration."  dv.  Code  1895,  i 
3355,  par.  1.  This  section  has  no  applica- 
tion whatever  in  a  case  where  a  husband 
dies  testate.  It  confers  no  authority  upon 
the  widow  to  settle  with  legatees.  A  legacy 
is  in  no  sense  a  debt,  and  certainly  is  not  a 
debt  within  the  meaning  of  this  section.  A 
debtor  is  never  required  to  pay  to  any  per- 
son except  one  whose  receipt  would  protect 
him  against  the  creditor  or  his  legal  repre- 
sentative. A  debtor  to  one  who  dies  leav- 
ing a  i>aper  apparently  executed  in  due  form 
of  law  as  a  will  would  not  be  fully  protect- 
ed by  a  payment  to  the  widow  or  heirs  at 
law  until  it  has  been  Judicially  determined 
that  this  paper  is  not  the  will  of  the  de- 
ceased. It  is  the  duty  of  all  persons  having 
possession  of  such  papers,  upon  the  death  of 
the  person  whose  name  is  signed  thereto,  to 
file  the  paper  with  the  ordinary;  and,  more 
than  this,  It  is  the  duty  of  the  ordinary,  up- 
on information  that  such  a  paper  is  in  exist- 
ence, to  require  the  same  to  be  filed  in  his 
office.  Civ.  Code  1895,  8  3288;  Israel  v. 
Wolf,  100  Ga.  339,  28  S.  E.  109.  So  long  as 
such  a  paper  is  In  existence,  either  filed  or 
unfiled,  a  debtor  to  the  estate  of  the.  de- 
ceased pays  at  his  peril  to  an  heir  claiming 
to  represent  the  estate  In  that  capacity. 
While  it  appears  from  the  evidence  that  the 
legatee  and  the  widow  have  settled,  still  the 
legatee  Is  not  a  party  to  this  suit,  and  there 
is  nothing  to  prevent  her  from  compelling  a 
probate  of  the  will  and  attacking  this  set- 
tlement for  any  reason  that  may  exist  The 
plaintiff  alleged  in  terms  in  her  petition  that 
John  Harrell  died  intestate.  Her  right  to 
recover  depended  upon  proof  of  this  allega- 
tion. The  uncontradicted  evidence  shows 
that  he  did  not  die  intestate,  and  therefore 
the  plaintiff  had  no  right  to  recover  upon 
the  $500  note. 

The  Judgment  Is  affirmed  as  to  the  recov- 
ery upon  the  $1,000  note,  upon  condition  that 
the  plaintiff  write  off  all  of  the  recovery 
based  upon  the  $500  note;  nothing  In  so 
doing  to  prejudice  the  rights  of  the  legal 
representative  to  bring  another  suit  on  that 
note.  If  the  recovery  be  not  so  written  off, 
the  Judgment  will  be  reversed;  the  defend- 
ant in  error  In  either  event  to  pay  the  costs 
of  this  writ  of  error. 

Judgment  affirmed  on  condition.  All  the 
Justices  concur,  except  SIMMONS,  C.  J.,  ab- 
sent 
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JACKSON  T.  GREEN  et  al. 

(Supreme  Court  of  Georgia.     June  14,  1905.) 

WiTHURAWiNO  Estate  fbom  Adkinistbation 
—Suit  by  Widow. 

Where  suit  was  brought  to  recover  a  debt 
originally  due  to  a  man  since  deceased,  the 
plaintiff  claiming  the  rijrht  to  recover,  under 
section  3355,  par.  1,  of  the  Civil  Code  of  1895. 
as  the  widow  of  the  deceased,  on  whose  estate 


there  was  no  admlnSstratlon,  and  whose  debts 
she  had  paid,  and  where  on  the  trial  it  appeared 
from  her  evidence  that  she  had  paid  some  of 
her  husband's  debts  before  bringing  the  suit, 
and  some  afterwards,  a  nonsuit  was  properly 
granted. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Columbus;  J.  L. 
Willis,  Judge. 

Action  by  Mollie  Jackson  against  M.  B. 
Green  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Mollie  Jackson  brought  suit  against  M.  B. 
Green  et  al.,  trustees  of  Shady  Grove  Bap- 
tist Church,  on  an  open  account  for  salary 
due  to  her  deceased  husband  as  x>astor  of 
the  church.  On  the  trial  the  plaintiff  offered 
to  amend  her  declaration,  but  the  court  over- 
ruled the  motion.  She  testified  to  the  in- 
debtedness due  to  her  husband  as  pastor  of 
the  church.  As  tending  to  show  her  right  to 
bring  the  suit  and  recover,  she  testified  as 
follows:  "I  am  the  plaintiff  in  this  case, 
and  the  widow  of  Oliver  H.  Jackson,  who 
was  the  pastor  of  Shady  Grove  Baptist 
Church  for  eleven  years  previous  to  his 
death,  which  occurred  on  the  26th  day  of 
October,  1890.  •  •  •  Am  the  sole  heir  at 
law  of  my  deceased  husband,  and  was  at 
the  time  of  his  death.  I  paid  all  the  debts 
of  my  husband — most  of  them  before  this 
suit  was  brought,  and  some  afterwards. 
•  ♦  •  All  of  my  husband's  debts  were  not 
paid  before  this  suit  was  filed."  At  the  close 
of  plaintiff's  evidence  the  court  granted  a 
nonsuit,  and  plaintiff  excepted. 

D.  li.  Parmer,  Thos.  W.  Grimes,  and 
Goetchius  ft  Cbappell,  for  plaintiff  in  error. 
Hatcher  &  Carson,  for  defendants  In  error. 

LUMPKIN,  J.  (after  stating  the  above 
facts).  1.  This  case  has  been  twice  before 
the  Supreme  Court  Jackson  et  al.  v.  Miles 
et  al..  94  Ga,  484,  19  S.  B.  708;  Jackson  v. 
Miles  et  al.,  98  Ga.  512,  25  S.  E.  569. 
The  record  now  before  us  makes  no  ref- 
erence to  the  former  adjudications,  but  is 
brought  up  as  if  it  were  here  for  the  first 
time.  Whether  the  court  correctly  rejected 
the  amendment  or  not  Is  Immaterial,  if  a 
nonsuit  was  rightly  granted  because  the 
plaintiff  was  not  entitled  to  maintain  the 
action.  Section  3355,  par.  1,  of  the  Civil  Code 
of  1895,  provides  that  *'upon  the  death  of  the 
husband,  without  lineal  descendants,  the  wife 
is  his  sole  heir,  and  upon  the  payment  of  his 
debts,  if  any,  may  take  possession  of  his  es- 
tate, without  administration."  Prior  to  the 
act  of  December  12,  1882  (Acts  1882-^,  p. 
47),  the  Code  declared  that  •*upon  the  death 
of  the  husband,  without  lineal  descendants 
the  wife  Is  his  sole  heir."  Code  1882,  §  1702. 
By  that  act  the  clause  was  added,  "and  up- 
on the  payment  of  his  debts,  if  any,  may 
take  possession  of  his  estate,  without  admin- 
istration." As  thus  amended  the  section  of 
the  Code  of  1882  quoted  was  codified  with 
section  2484  of  that  Code,  so  as  to  form  a 
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part  of  section  8356  of  the  present  Oivil  Code 
of  1895.  Prior  to  the  act  of  1882  the  law  did 
not  dispense  with  administration,  or  vary 
the  general  rule  that  personalty  vests  in  the 
administrator.  There  was  a  provision  of 
this  character  in  reference  to  the  hnsband 
(Code  1882.  {  1761).  bnt  not  as  to  the  wife. 
Gouldsmlth  v.  Coleman.  57  Ga.  425-426.  As 
to  the  section  relating  to  the  hnsband,  see 
McLaren  v.  Bradford,  52  Ga.  648;  Conyers  y. 
Brnce,  109  Ga.  190,  34  S.  B.  279.  The  right 
In  a  widow  to  dispense  with  administration 
and  bring  a  suit  on  a  debt  which  was  doe 
to  her  deceased  husband  being  statutory, 
to  exercise  it  she  must  comply  with  the 
statute.  **The  burden  of  proof  generally  lies 
upon  the  party  asserting  or  affirming  a  fact, 
and  to  the  existence  of  whose  case  or  defense 
the  proof  of  such  fact  is  essential."  Civ. 
Code  1895,  S  5160.  As*  to  when  a  widow  may 
take  possession  of  her  deceased  husband's 
estate  without  administration,  see  Civ.  Code 
1895,  S  3355,  par.  1,  supra:  McElhaney  v. 
Crawford,  96  Ga.  174,  22  S..  B.  895;  Johnson 
T.  Champion,  88  Ga.  527,  15  S.  B.  15;  Towns 
T.  Mathews,  91  Ga.  546,  17  S.  E.  955.  In 
Moore  v.  Smith,  121  Ga.  479,  49  S.  B.  601, 
this  principle  was  recognized  in  a  case  where 
the  sole  creditor  of  the  deceased  brought 
suit  against  his  widow,  not  as  executrix  de 
son  tort,  but  as  being  In  possession  of  the 
property  as  sole  heir  without  administration. 
In  the  decision  It  Is  said:  '^f  the  widow 
have  notice  of  an  existing  debt  of  her  hus- 
band's, she  cannot  take  possession  of  his 
estate;  and.  If  she  does  so,  she  is  a  wrong- 
doer." Page  482  of  121  Ga.,  page  603  of  49 
S.  B.  The  right  of  the  plaintiff  to  bring  an 
action  is  generally  determined  by  the  status 
of  such  plaintiff  at  the  time  when  the  suit 
is  brought,  and.  If  the  plaintiff  then  has  no 
title  or  right  to  sue,  she  cannot  acquire  It 
afterwards,  and  thus  sustain  the  action.  See 
McBlmurray  r.  Harris,  117  Ga.  919,  43  S.  B. 
987;  Wright  v.  Jett.  120  Ga.  995,  48  S.  B. 
345. 

The  plaintiff  showed  by  her  own  evidence 
that  at  the  time  she  brought  the  action  she 
was  not  authorized  to  do  so  by  section  8855 
of  the  Civil  Code  of  1895.  She  produced  evi- 
dence to  show  an  indebtedness  to  her  hus- 
band, but  proved  that  she  had  no  right  t* 
sue  upon  it  when  the  action  was  brought  A 
nonsuit  therefore  resulted, 

Judgment  affirmed. 

SIMMONS,  C.  J.,  absent 
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COTHRAN  V.  WITHAM. 
(Supreme  Court  of  Georgia.     June  14,  1905.) 

CONTBACT  —  VAMOrrr  —   INDBFINXTBNBSS  — 

Action  fob  Bbeach— Damages. 

C.  executed  the  following  contract:  •'This 
to  to  certify  that  I  have  this  day  bought  of 
rw.]  five  shares  of  the  capital  stock  of  [a 
named  bank],  and  in  consideration  of  the  price 
paid,  and  for  value  received,   I   hereby   agree 


not  to  sell  all,  or  any  part  of  the  stock  at  any 
time,  until  I  have  first  offered  the  same  to  [W.l 
in  writing  at  the  book  value  of  said  stock,  giv- 
ing him  ample  time  to  accept  or  refuse  the  par- 
chase,  binding  my  heirs,  executors,  and  admin- 
istrators in  the  above  option  and  agreement." 
In  a  suit  by  W.  against  C,  for  the  breach  of 
the  contract,  held:  (1)  The  contract  was  not 
void  for  indefiniteness  as  to  the  time  when  it 
should  become  operative.  (2)  It  was  not  uni- 
lateral. (3)  The  allegations  of  special  dam- 
age were  too  general,  vague,  and  speculative 
to  be  the  basis  of  a  recovery,  (4)  W.  was  en- 
titled to  recover  nominal  damages  only. 

[Ed.  Note. — For  cases  to  point,  see  vol.  11, 
Cent  Dig.  Contracts.  §§  10,  18,  26;  vol.  15, 
Cent  Dig.  Damages,  S§  81,  406-408,  412.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  W.  a  Witham  against  J.  C. 
Cothran.  Judgment  for  plalntiCf.  Defend- 
ant brings  error.    Reversed, 

Brown  &  Randolph,  for  plaintiff  In  error. 
B.  W.  Bam  and  Spencer  R.  Atkinson,  for  de- 
f  mdant  in  error. 


FISH,  P.  J.  W.  8.  Witham  brought  an 
action  for  damages  against  J.  O.  Cothran 
for  the  breach  of  the  contract  following: 

"Stock  Option.  This  is  to  certify  that  I 
have  this  day  bought  of  W.  S.  Witham  five 
(5)  shares  of  the  capital  stock  of  the  Bank 
of  CartersvUle,  Ga.,  and  In  consideration  of 
the  price  paid,  and  for  value  received,  I 
hereby  agree  not  to  sell  all  or  any  part  of 
the  stock  at  any  time,  until  I  have  first  of- 
fered the  same  to  W.  S.  Witham  in  writing 
at  the  book  value  of  said  stock,  giving  him 
ample  time  to  accept  or  refuse  the  purchase, 
binding  my  heirs,  executors,  and  adminis- 
trators In  the  above  6ptlon  and  agreement 
J.  C.  Cothran.    Witness,  T.  H.  Willis." 

The  petition  alleged  that  the  defendant 
sold  the  five  shares  of  stock  to  other  par- 
ties on  March  16,  1903,  without  having  first 
In  any  way  offered  them  to  plaintiff.  Gen- 
eral damages  were  laid  In  the  sum  of  ^,- 
000. 

Paragraph  9  of  the  petition  was  as  fol- 
lows: 

"(9)  Your  petitioner  shows  that,  by  reason 
of  the  said  sale  of  the  said  stock  by  said  de- 
fendant, your  petitioner  lost,  in  the  way  of 
profits,  $300;  that  said  sale  forced  your  peti- 
tioner to  buy  six  shares  of  the  capital  stock 
of  said  bank  at  a  cost  of  $15  per  share  over 
and  above  the  book  value  of  said  stock,  mak- 
ing $90;  that  your  petitioner's  expenses 
were  $34,  In  the  way  of  railroad  fare  and 
lawyer  fees;  that  he  was  president  and  finan- 
cial agent  of  the  Bank  of  CartersvUle,  and, 
on  account  of  said  breach  of  said  option,  your 
petitioner  lost  control  of  said  bank  as  pres- 
ident and  financial  agent,  which  positions 
paid  your  petitioner  $500  per  year,  thereby 
greatly  damaging  your  petitioner,  to  the 
extent  of  $4,500." 

The  petition  was  demurred  to  on  the 
grounds:    **(1)  Said   petition  sets   forth   no 
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cause  of  action.  *  ^  ^  (2>  The  damages 
alleged  to  have  been  sustained  in  said  peti- 
tion are  too  remote  and  speculative  to  be 
the  basis  of  any  legal  recovery.  ♦  •  •  (3) 
Paragraph  9  of  said  petition  fails  to  allege 
why  it  was  necessary  for  the  petitioner  to 
buy  six  shares  of  the  stock  referred  to  there- 
in, and  from  whom  the  same  were  bought, 
and  fails  to  set  forth  the  market  value  of 
the  stock  and  the  price  paid  by  petitioner, 
and  also  fails  to  set  forth  what  sum  or  sums 
were  paid  by  petitioner  by  way  of  railroad 
fare,  and  to  what  railroad,  and  when  and 
why;  and  said  paragraph  is  too  vague  and 
Indefinite,  and  there  are  no  sufi^cient  allega- 
tions therein  to  charge  this  defendant  with 
liability  for  the  repayment  of  any  of  the 
sums  therein  mentioned."  To  meet  the  de- 
murrer, the  ninth  paragraph  of  the  petition 
was  amended.  In  substance,  as  follows: 
Plaintiff,  at  the  time  he  sold  the  five  shares 
of  stock  to  the  defendant,  and  for  a  long 
period  of  time  prior  thereto,  was  president 
and  financial  agent  of  the  Bank  of  Garters- 
vUle,  and  for  his  services  as  such  he  was 
entitled  to  and  did  receive  the  sum  of  $500 
per  annum.  In  making  the  sale  of  the  stock 
to  the  defendant,  he  reserved  the  right  to 
repurchase  the  same  on  the  terms  set  out 
In  the  contract,  for  the  purpose  of  retaining 
control  of  the  majority  of  the  stock,  In  or- 
der to  secure  his  re-election  to  the  presi- 
dency of  the  bank,  all  of  which  was  well 
known  to  the  defendant.  For  the  purpose 
of  preventing  the  re-election  of  the  plaintiff 
to  the  presidency  of  the  bank,  the  defend- 
ant, without  offering  the  five  shares  of  stock 
to  the  plaintiff,  who  was  willing  to  purchase 
them  under  the  terms  of  the  contract,  sold 
them  to  other  parties,  who  were  opposed  to 
the  plaintifTs  re-election,  and  by  this  means 
plaintiff  at  the  next  annual  election  was  de- 
feated for  the  presidency.  The  particulars 
of  the  purchase  by  the  plaintiff  of  the  six 
shares  of  stock,  and  his  expenses  incident 
thereto,  mentioned  In  the  ninth  paragraph 
of  the  original  petition,  were  fully  set  out  in 
the  amendment.  It  was  further  alleged  In 
the  amendment  "that  it  was  necessary,  in 
order  for  him  to  protect  his  rights  in  the 
premises,  to  give  notice  of  his  rights  in  re- 
spect of  said  shares  of  stock  [the  five  shares 
he  sold  to  defendant]  to  said  bank,  with 
notice  not  to  transfer  the  said  shares  upon 
the  books  of  said  company;  that  it  was 
necessary  for  him  to  employ  counsel  for  said 
purpose,  and  ♦  ♦  ♦  for  said  services  he 
paid  [named  counsel]  the  sum  of  $25,  the 
same  being  in  all  respects  a  reasonable 
charge  for  the  services  in  that  respect  ren- 
dered"; and  that  by  the  breach  of  the  con- 
tract by  the  defendant  the  plaintiff  had  been 
Injured  and  damaged  "in  manner  and  by 
means  aforesaid  in  the  sum  herein  mention- 
ed." The  amendment  was  allowed,  subject 
to  demurrer.  The  demurrers  previously  fil- 
ed were  urged  against  the  petition  as  amend- 
ed.   The  demurrers  were  overruled,  except 


as  to  the  damages  sought  to  be  recovered 
on  account  of  the  purchase  by  the  plaintiff 
of  the  six  shares  of  stock  and  expenses  In- 
cident thereto,  and  all  allegations  In  the 
original  petition  and  the  amendment  thereto 
in  reference  to  this  matter  were  stricken. 
The  defendant  excepted  to  the  overruling 
of  the  general  demurrer,  and  of  the  special 
demurrer  as  to  matters  other  than  the  pur- 
chase of  the  six  shares  of  stock  by  the  plain- 
tiff. Counsel  for  the  plaintiff  In  error  In- 
sist here  that  the  court  erred  In  overruling 
the  general  demurrer,  for  three  reasons:  (1) 
The  contract  for  the  breach  of  which  the 
action  was  brought  "was  void  for  uncertainty 
and  indefiniteness,  there  being  no  time  fixed 
In  the  contract  within  which  It  was  to  be- 
come operative";  (2)  It  was  unilateral.  In 
that  only  Cothran  was  bound  by  Its  terms; 
(3)  the  damages  sought  to  be  recovered  are 
too  remote  and  speculative,  and  do  not  flow 
logically  and  proximately  from  a  breach  of 
the  contract 

1.  The  contract  was  not  void  for  uncer- 
tainty and  Indefiniteness,  In  that  no  time 
was  fixed  for  it  to  become  operative.  Such  a 
time  was  fixed  In  express  terms,  viz.,  when- 
ever Cothran  decided  to  sell.  Then,  before 
selling  to  another  than  Witham,  he  was  to 
offer  the  stock  to  Witham,  In  writing,  at 
Its  book  value.  Counsel  for  the  plaintiff  In 
error  also  argued  that  the  contract  was 
against  the  policy  of  the  law,  In  that  it 
placed  an  indefinite  restriction  upon  the 
alienation  of  the  stock,  and  violated  "the 
rule  against  perpetuities."  We  cannot  con- 
cede the  soundness  of  this  argument,  as  we 
think  it  clear  that  the  right  of  Cothran  to 
sell  the  stock  at  any  time  he  might  see  fit 
was  not  restricted,  save  that,  before  selling 
It  to  one  other  than  Witham,  he  was  bound 
to  offer  it  to  the  latter,  in  writing,  at  its 
book  value,  and  that,  in  any  event,  the  con- 
tract would  have  terminated  upon  the  death 
of  Witham. 

2.  The  contract  was  not  unilateral.  The 
agreement  of  Cothran  to  offer  the  stock  to 
Witham  at  Its  book  value  before  selling  It 
to  another  appears  to  have  been  part  of  the 
transaction  of  the  sale  of  the  stock  by  Wit- 
ham to  Cothran,  and  to  have  entered  into 
Its  consideration.  In  view  of  the  terms  of 
the  contract,  it  is  presumable  that  Witham 
would  not  have  sold  the  stock  to  Cothran 
at  the  price  at  which  the  latter  bought  if 
Cothran  had  not  agreed  that,  before  he  sold 
to  another,  he  would  give  Witham  the  right 
to  repurchase  upon  the  terms  stated.  See 
Hayes  ▼.  O'Brien  (UI.)  87  N.  E.  78,  23  L.  B. 
A.  555. 

3.  The  allegations  as  to  the  loss  of  $300 
profits  were  too  general,  and  the  special 
demurrer  thereto  should  have  been  sustained. 
Under  the  provisions  of  Civ.  Code  1895,  I 
8799,  the  fee  of  $25  paid  to  attorneys  for 
notifying  the  bank  not  to  transfer  on  its 
books  the  stock  sold  by  Cothran  was  clearly 
not  recoverable,  and  the  special  demurrer  to 
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the  allegations  setting  It  out  should  have 
been  sustained. 

4.  For  the  breach  of  a  contract  by  one 
party  the  other  may  recover  nominal  dam- 
ages. Civ.  Code  1895,  |  3801.  Wltham  there- 
fore was  entitled  to  recover  nominal  dam- 
ages for  the  breach  of  the  contract  The 
allegations  of  damage  on  account  of  his  de- 
feat for  the  office  of  president  and  financial 
agent  of  the  bank  at  the  election  next  suc- 
ceeding the  alleged  breach  of  the  contract 
by  Cothran,  however,  were  too  contingent 
and  speculative  to  be  the  basis  of  a  recov- 
ery. It  was  not  alleged  that  had  Cothran 
retained  the  stock,  he  was  under  any  ob- 
ligation, legal  or  otherwise,  to  vote  it  for 
Wltham  In  the  election  of  officers.  Apparent- 
ly there  was  no  restriction  on  his  right  to 
vote  it  for  whomsoever  he  chose.  Nor  was 
he  under  any  obligation  to  sell  the  stock  to 
Wltham  before  the  election  took  place,  thus 
putting  it  in  Witham's  power  to  control  the 
stock  independently  of  him.  In  order  to  re- 
cover damages  on  these  allegations,  then, 
one  of  two  alternatives  must  be  assumed, 
vl2.,  eith^  that  Cothran  would  have  sold 
the  stock  to  Witham  before  the  election  if 
he  had  not  sold  it  to  the  parties  to  whom  he 
did  sell,  or  that  in  the  event  he  had  not 
sold  the  stock  at  all,  he  would  have  voted 
it  for  Witham  for  president  and  financial 
officer  of  the  bank.  In  the  nattffe  of  things, 
neither  of  these  alternatives  is  susceptible 
of  proof.  It  follows  that  under  the  allega- 
tions of  the  petition,  Witham  is  entitled  only 
to  nominal  damages  for  the  breach  of  the 
contract  and  that  the  defendant's  special 
demurrer  should  have  been  sustained. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SIMMONS,  C.  J.,  absent  on  ac- 
count of  sickness,  and  LUMPKIN,  J.,  not 
presiding. 

(123  Ga.  145) 

HORTON   V.    STATB. 
(Supreme  Court  of  Georgia.     June  13,  1905.) 

1.  Criminal    Law  —  Trial  —  Reciption    oir 

BVIDBNCE. 

It  is  not  error  to  allow  a  witness  to  deliv- 
er his  testimony  in  narrative  form,  without  the 
aid  of  questions  from  counsel,  when  counsel 
so  request,  provided  the  witness  is  not  permit- 
ted to  state  anything  which  is  inadmissible  as 
evidence.  This  practice  is  rather  to  be  com- 
mended than  condemned. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  §  816.J 

2.  SaICV— APPBAIr->BVIDENCE. 

The  evidence,  although  circumstantial  and 
not  entirely  satisfactory,  was  sufficient  to  war- 
rant the  verdict,  and  the  discretion  of  the  judge, 
exercised  in  overruling  the  certiorari,  will  not 
be  controlled. 

[Eid.  Note. — ^For  cases  in  point,  see  voL  9, 
Cent  Dig.  Certiorari,  §  205.] 

8.  Same. 

There  was  no  error  requiring  a  reversal 
of  the  judgment 
OSyllabns  by  the  Conrt) 

Error  from  Superior  Court,  Hancock  Coun- 
ty; H.  M.  Holden,  Judge. 


Louisa   Horton   was   convicted   of  crlm«» 
and  brings  error.    Affirmed. 


R.  Bu  Lewis,  for  plaintiff  in  error* 
Meadow,  Sol.  Gen.,  for  the  Stata 


D.  W 


COBB,  J.  Judgment  affirmed.  All  th6 
Justices  concur,  except  SIMMONS*  C  J.»  ab 
sent 


an  Ga.  122) 
STANLEY  V.  STANLHT  et  al.* 
(Supreme  Court  of  Georgia.     May  15,  1005.) 

Insane  Pkbson— Action  by  Nkxt  Friend— 

Dismissai*. 

When  a  suit  is  instituted  by  one  as  the 
next  friend  of  a  person  duly  adjudged  insane, 
bnt  the  petition  does  not  disclose  that  the  lat- 
ter has  no  guardian,  or  allege  any  reason  why 
it  was  necessary  for  nlm  to  sue  by  a  next  friend 
rather  than  by  a  duly  appointed  guardian,  ob- 
jection to  the  maintenance  of  the  action  may  be 
made  by  special  demurrer  calling  on  the  per- 
son instituting  the  suit  to  show  by  what  right 
it  was  80  brought  in  behalf  of  the  insane  per- 
son named  as  plaintiff;  and,  if  the  special  de- 
murrer is  not  met  by  appropriate  amendment, 
it  is  proper  for  the  court  to  dismiss  the  action. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Cobb  County; 
Geo.  F.  Gober,  Judge. 

Action  by  J.  F.  Stanley,  suing  by  Nancy 
Busk,  against  Hattie  Stanley  and  others. 
Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

An  action  was  instituted  in  the  name  of 
James  F.  Stanley,  suing  by  his  next  friend, 
Nancy  Rusk,  against  his  wife,  Mrs.  Hattie 
Stanley,  individually  and  as  the  natural 
guardian  of  her  minor  child.  It  was  alleged 
that  James  F.  Stanley  was,  on  or  about  April 
20,  1898,  detained  under  a  conunission  of 
lunacy  Issuing  from  the  court  of  ordinary  of 
Cobb  county;  that  he  was  tried  thereunder, 
adjudged  to  be  insane,  and  sent  to  the  State 
Lunatic  Asylum  at  Milledgeville,  Ga.,  from 
which  institution  he  was  released  on  or 
about  October  28,  1899,  without  any  certifi- 
cate that  he  had  regained  possession  of  his 
mind;  that  he  had  never  in  fact  regained  his 
normal  state  of  mind,  is  still  of  unsound 
mind,  and  that  the  Judgment  of  the  court  of 
ordinary  finding  him  to  be  insane  still  re- 
mains of  force.  The  petition  also  set  forth 
the  following  allegations  of  fact:  While 
Stanley  was  suffering  from  his  mental  in- 
firmity, and  after  he  had  been  adjudged  in- 
sane, his  wife  Instituted  proceedings  against 
him  to  recover  alimony  for  herself  and  child. 
No  guardian  ad  litem  was  appointed  by  the 
court  to  represent  him,  nor  bad  he  sufficient 
mental  capacity  to  defend  the  suit,  and  on 
December  4,  1901,  a  verdict  and  Judgment 
for  $700  was  rendered  against  him.  An  ex- 
ecution issuing  from  this  Judgment  has  been 
levied  on  certain  land  belonging  to  him,  and 
the  sheriff  is  proceeding  to  bring  the  land 
to   sale.    The  plaintiff  attacked  this  juAg- 

'Rehearing  denied  June  23,  IDOB. 
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ment  as  void,  because  fraudulently  obtained 
by  Mrs.  Stanley  under  the  circumstances 
stated,  and  prayed  that  the  sale  of  the  land 
thereunder  be  enjoined,  and  that  the  judg- 
ment be  set  aside.  The  court  declined  to 
grant  a  restraining  order,  and  the  land  was 
subsequently  sold,  A.  B;  Benson  becoming 
the  purchaser.  By  amendment  the  plaintiff 
set  up  these  facts,  also  alleging  that  before 
the  sale  Benson  had  been  put  upon  notice  of 
the  suit  filed  to  set  the  judgment  aside,  and 
praying  that  he  be  made  a  party  defendant 
The  plaintiff  also  amended  the  original  peti- 
tion by  adding  various  allegations  to  the  ef- 
fect that  Mrs.  Stanley  was  not  entitled  to  ali- 
mony, and  that  Stanley,  had  he  been  under 
no  disability,  could  have  urged  certain  meri- 
torious defenses  to  her  action,  and  defeated 
a  recovery  pj  her.  To  the  petition  as  amend- 
ed the  defendants  demurred  both  generally 
and  specially,  and  the  court  passed  an  order 
sustaining  the  general  and  special  demurrers 
and  dismissing  the  action.  To  this  Judgment 
.  exception  is  taken. 

O.  E.  &  M.  0.  Horton,  for  plaintiff  in  er- 
ror.   J.  Z.  Foster,  for  defendants  in  error. 

EVANS,  J.  (after  steting  the  facts).  Ir- 
respective of  the  question  whether  or  not  the 
petition  as  finally  amended  set  forth  a  state 
of  facts  showing  that  Stanley  was  entitled 
to  have  the  .Judgment  rendered  against  him 
In  the  suit  for  alimony  set  aside,  the  Judg- 
ment of  the  trial  court  dismissing  the  ac- 
tion should  be  afiirmed,  for  the  reason  that 
no  offer  was  made  to  meet  the  objection, 
raised  by  one  of  the  special  demurrers  filed 
by  the  defendants,  that  neither  the  original 
petition  nor  any  of  the  amendments  thereto 
disclosed  that  Mrs.  Nancy  Rusk  had  any  au- 
thority to  act  for  Stanley  as  next  friend  in 
bringing  the  suit,  nor  did  it  appear  that  he 
had  no  guardian,  nor  was  any  reason  alleged 
why  he  did  not  sue  by  guardian.  This  ob- 
jection was  well  taken,  and  presumably  an 
appropriate  amendment  would  have  been 
made  to  overcome  it,  if  the  fact  was  that 
Mrs.  Rusk  could  legally  maintain  the  action 
In  her  capacity  as  next  friend  for  Stanley, 
whom  she  alleged  to  be  her  father.  In  the 
case  of  Reese  v.  Reese,  89  Ga.  645,  15  S.  E. 
846,  the  question  arose  whether  or  not,  un- 
der any  circuflQstances,  a  suit  could  be 
brought  in  behalf  of  one  non  compos  mentis 
by  any  one  save  a  duly  appointed  guardian, 
and  this  court  decided,  in  view  of  the  provi- 
sions of  Civ.  Code  1895,  9  4843,  and  the  gen- 
erally recognized  rule  obtaining  in  other  ju- 
rlsdictions,  that,  where  no  guardian  has  been 
legally  appointed  to  represent  an  Insane  per- 
son, the  courts,  whether  of  law  or  of  equity, 
have  jurisdiction  to  entertain  suits  brought 
by  one  as  next  friend  of  the  insane  person. 
This  decision  was  approved  and  followed  in 
Dent  V.  Merriam,  113  Ga.  83,  88  S.  E.  334, 
and  in  La  Grange  Mills  v.  Kener,  121  Ga. 
429,  49  S.  E.  300,  it  was  held  that:   "A  suit 


by  a  next  friend  C^r  a  lunatic,  who  has  been 
adjudged  insane,  which  fails  to  allege  that 
the  lunatic  has  nq,  guardian,  or  any  sufficient 
reason  why  she  does  not  appear  by  her 
guardian  if  she  has  one,  is  maintainable,  un- 
less the  failure  to  make  allegations  of  this 
character  is  made  ground  of  objection  in  a 
special  demurrer  or  by  plea  in  abatement" 
In  the  latter  case  the  demurrer  did  not  raise 
the  proper  objection  to  the  maintenance  of 
the  action,  so  the  Judgment  overruling  the 
demurrer  was  affirmed.  As  was  clearly  inti- 
mated, however,  the  objection,  if  raised, 
would  have  been  cause  for  dismissing  the  ac- 
tion^ unless  met  by  appropriate  amendment 
See  Nance  y.  Stockburg«r,  112  Ga.  90,  87  S. 
E.  125,  81  Am.  St  Rep.  22.  Where  one  can- 
not, except  under  special  circumstances, 
maintain  a  suit  in  his  own  behalf  or  for  the 
benefit  of  another,  it  is  incombent  ap<m  him 
to  disclose  the  facts  giving  him  a  right  to 
bring  the  action.  Thus,  before  the  heirs  at 
law  of  an  intestate  can  recover  land  belong- 
ing to  his  estate,  they  must  allege  and  prove 
either  that  there  was  no  administration  up- 
on the  estate,  or  that  the  administrator,  if 
there  be  one,  has  assented  to  their  bringing 
the  suit  (Greenfield  v.  Mclntyre,  112  Ga.  691, 
38  S.  E.  44);  and  if  they  fail  to  make  the 
necessary  allegations  as  to  their  right  to  sue 
the  omission  to  do  so  may  be  taken  advan- 
tage of  by  appropriate  special  demurrer 
(Crummey  y.  Bentley,  114  Qa.  749,  40  S.  B. 
765). 

In  view  of  the  conclusion  aboye  announ- 
ced, it  is  unnecessary  to  deal  with  either  the 
general  demurrer  or  the  several  other 
grounds  of  the  special  demurrer.  The  judg* 
ment  dismissii^  the  action  is  afiirmed  be- 
cause of  the  failure  of  Mrs.  Nancy  Busk  to 
make  it  appear  to  the  court  that  she  had  au- 
thority to  institute  the  action  in  behalf  of 
James  F.  Stanley,  irrespective  of  the  ques- 
tion whether  or  not  the  petition  set  forth  a 
cause  of  action,  and  without  prejudice  to  him 
should  suit  be  subsequently  brought  in  his 
behalf  by  a  person  authorized  to  Institute 
and  maintain  the  action. 

Judgment  afOrmed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  absent 


McWHORTBE  et  al. 


cm  Oa.  247) 
V.  O'NEAL. 


(Supreme  Court  of  Georgia.     Jane  14,  1905,) 

1.  Refobmation  or  Inbxbuuent— When  De- 
nied. 

As  a  general  rule,  equity  will  not  decree 
the  reformation  of  an  instrument  at  the  in- 
stance of  one  who  is  a  mere  volunteer,  and  who 
was  not  a  party  to  the  instrument 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Reformation  of  Instromenta,  §  91.] 

2.  TRIAIi—lNSTRUCTIONS. 

It  is  error  for  a  ju(%e  to  instruct  the  jury 
upon  an  issue  made  by  the  pleadings  which  han 
been  expressly  abandoned  in  open  court  during 
the  progress  of  the  trial,  and  in  a  close  case  this 
will  be  a  safficient  reason  to  require  a  now 
triaL 
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8*  Appkait-Rbview. 

Other  than  as  above  Indicated,  there  was 
no  error  requiring  the  granting  of  a  new  triaL 
(Syllabaa  by  the  Ck>Qrt) 

Error  from  Superior  CJourt,  Greene  Coun- 
ty; H.  Q.  Lewis,  Judge. 

Action  by  Joshua  O'Neal  against  Edith 
McWhorter  and  B.  F.  McWhorter.  Judg- 
ment for  plaintiff,  and  defendants  bring.  e]> 
ror.    Reversed. 

See  49  S.  B.  592. 

Joshua  O'Neal  filed  an  equitable  petition 
against  Edith  McWhorter  and  her  guardian, 
B.  F.  McWhorter.  The  petition  alleged  that 
Anna  O'Neal,  wife  of  the  plaintiff,  had  died 
intestate,  leaving  the  plaintiff  as  her  sole 
heir;  that  she  left  no  debts,  and  plaintiff 
was  entitled  to  take  possession  of  her  estate 
without  administration;  that  after  the  death 
of  his  wife  the  plaintiff  was  approached  by 
B.  F.  McWhorter,  who  fraudulently  repre- 
sented to  the  plaintiff  that  his  wife  had  left 
a  valid  will  giving  her  property  to  the  de- 
fendant Edith  McWhorter;  that  McWhorter 
thereupon,  by  the  use  of  fraud  and  misrep- 
resentations, induced  the  plaintiff  to  sign 
a  paper  relinquishing  his  interest  in  his 
wife's  estate  to  Edith  McWhorter,  his  wife's 
niece.  The  paper  thus  signed  was  a  con- 
tract between  B.  F.  McWhorter,  as  guardian 
of  Edith  McWhorter,  and  the  plaintiff,  and 
recited  that  the  plaintiff  ''agrees  to  release 
unto  the  said  seccmd  party  all  claims  or 
titles  to  all  live  stock  of  every  kind,  all  pro- 
visions and  supplies,  farming  utensils,  all 
growing  crops  for  the  present  year  on  lands 
in  Penfield»  Ga.,  owned  by  Mrs.  Anna  O'Neal 
at  the  time  of  her  death,  that  he,  the  said 
first  partj%  might  have  to  any  of  said  prop- 
erty'." Tne  contract  then  provided  that  Mc- 
Whorter, as  guardian,  released  to  the  plain- 
tiff certain  other  property  owned  by  Mrs. 
O'Neaiv  and  not  included  in  the  foregoing 
description.  It  was  also  declared  that  ''this 
contract  is  to  adjust  and  settle  all  differ- 
ences between  the  parties  to  this  contract, 
and  is  made  for  the  special  purpose  of  avoid- 
ing any  litigation  between  said  parties." 
The  plaintiff  delivered  to  McWhorter  a  large 
amount  of  the  personalty,  a  list  of  which  is 
attached  to  the  petition.  The  petition  al- 
leges that  McWhorter  was  the  brother  of 
plaintiff's  wife,  that  plaintiff  had  great  con- 
fidence In  him,  and  that  the  contract  was 
the  result  of  surprise,  and  gives  an  undue 
advantage  to  McWhorter.  The  plaintiff 
prayed  for  a  cancellation  of  the  contract 
The  defendants  filed  an  answer  in  which 
they  denied  the  allegations  of  fraud,  sur- 
prise, misplaced  confidence,  etc.  By  way  of 
special  plea  they  alleged  that,  prior  to  her 
marriage  to  plaintiff,  Mrs.  O'Neal  (then 
Mrs.  Grant)  executed  a  will  in  which  she 
left  practically  her  entire  estate  to  Edith 
McWhorter;  that  after  the  marriage,  for 
the  express  purpose  of  making  the  will  ef- 
fective, plaintiff  and  his  wife  entered  into 
61  S.E.^19 


a  contract,  the  material  parts  of  which  are 
in  substance  as  follows:  ** Joshua  O'Neal 
agrees,  for  a  consideration  herein  contained, 
to  bequeath  and  give  to  Anna  O'Neal  ^n 
fee  simple  all  rights  that  he  may  have  in" 
described  real  estate;  "and  In  consideration 
of  such  gift,  Anna  O'Neal  agrees  to  relin- 
quish her  right  to  dower,  homestead,  year's 
support,  or  in  any  way  whatever,  in  prop- 
erty of  Joshua  O'Neal  other  than'  that  above 
described.  The  object  of  this  agreement  is 
to  prevent  any  disagreement  that  may  occur 
in  the  event  of  the  death  of  either  of  the 
parties  hereto."  It  is  alleged  that,  at  the 
time  this  agreement  was  entered  into,  It 
was  the  intention  of  the  parties  that  neither 
should  inherit  from  the  other  in  case  of  his 
or  her  death,  and  that  the  purpose  of  the 
contract  was  to  make  the  will  effective;  that 
the  contract  made  by  plaintiff  with  Mc- 
Whorter was  for  the  purpose  of  carrying 
out  this  intention;  that  plaintiff  well  knew 
of  his  wife's  will,  and  knew  that  it  was  the 
only  will  in  existence  after  her  death  which 
was  made  by  her.  The  prayer  of  the  answer 
was  that  the  contract  of  plaintiff  with  Mc- 
Whprter  and  the  agreement  between  plain- 
tiff and  his  wife  be  carried  out  At  the 
trial  the  defendants  offered  an  amendment 
to  their  plea.  In  which  it  was  alleged  that 
the  plaintiff  did  not  have  any  rights  as  heir 
at  law  of  his  wife,  because  he  had  relin- 
quished the  same  by  his  agreement  with 
her;  that,  if  the  paper  does  not  show  this 
to  be  a  proper  construction  of  its  terms,  it 
is  ambiguous;  that,  if  it  should  be  con- 
strued so  as  not  to  prevent  the  plaintiff  from 
inheriting  from  his  wife,  the  defendants  pray 
that  it  may  be  reformed  so  as  to  contain 
such  provisions.  On  August  10,  1904,  the 
court  passed  an  order  refusing  to  allow  this 
amendment  The  plaintiff  filed  a  written 
demurrer  to  the  special  plea  of  the  defend- 
ants above  referred  to,  and  moved  to  strike 
that  portion  of  the  answer  and  the  exhibits 
relating  thereto,  for  the  reason  that  it  was 
not  alleged  that  the  will  was  a  valid  will 
or  had  ever  been  probated;  that  the  contract 
between  O'Neal  and  his  wife  is  unambiguous 
and  irrelevant  to  the  present  issue,  and 
nothing  alleged  in  the  plea  or  set  out  in 
the  exhibits  constitutes  any  defense  to  the 
action;  and  also  upon  the  further  ground 
that  the  contract  between  Mrs.  O'Neal  and 
her  husband  is  void,  not  having  been  ap- 
proved by  a  Judge  of  the  superior  court. 
On  August  10,  1904,  this  demurrer  was  sus- 
tained, and  the  exhibits  and  allegations  re- 
ferred to  stricken  as  a  defense.  The  trial 
resulted  In  a  verdict  in  favor  of  the  plain- 
tiff, and  a  decree  for  cancellation.  The  de- 
fendants made  a  motion  for  a  new  trial, 
which  was  overruled.  In  their  bill  of  ex- 
ceptions they  assign  error  upon  the  ex- 
ceptions pendente  lite  which  were  taken  to 
the  refusal  to  allow  the  amendment,  and 
also  on  the  Judgment  overruling  the  motion 
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for  a  new  trial.  No  exception  was  taken 
to  the  Judgment  sustaining  the  demurrer  to 
the  plea. 

James  Davison  and  Jas.  B.  ft  Noel  P. 
Park,  for  plaintiff  in  error.  SamL  H.  Sib- 
ley, for  defendants  in  error.. 

COBB,  J.  1.  The  amendment  to  the  plea 
was  offered  and  rejected  on  the  same  day 
that  that  portion  of  the  plea  which  was 
sought  to  be  amended  was  stricken  on  de- 
murrer. It  does  not  appear  which  order  was 
passed  first.  If  the  original  plea  was  actual- 
ly stricken  before  the  amendment  was  offer- 
ed, that  would  have  been  a  good  reason  for 
disallowing  the  same.  On  the  other  hand, 
if  the  amendment  was  offered  and  rejected 
before  the  plea  was  stricken,  the  amendment 
should  not  have  been  rejected  unless  it  was 
bad  in  dubstance.  But  without  reference  to 
this  question,  we  think  the  amendment  was 
properly  disallowed  because  it  was  bad  in 
substance.  The  contract  between  O'Neal  and 
his  wife  was  sought  to  be  reformed  at  the 
Instance  of  Edith  McWhorter,  who  was  a 
mere  volunteer,  and  who  had  no  interest 
whatever  in  the  subject-matter  of  the  con- 
tract at  the  time  of  its  execution.  Even  the 
contingent  interest  as  a  prospective  legatee 
which  she  had  under  the  will  of  her  aunt, 
executed  before  the  latter's  marriage  to 
O'Neal,  did  not  exist  at  the  time  this  contract 
was  signed.  The  power  of  a  court  of  equity 
to  reform  contracts  is  one  exercised  with 
caution,  even  at  the  instance  of  the  parties 
or  claimants  for  value,  and  the  circumstan- 
ces must  be  peculiar  in  their  nature  before 
a  court  of  equity  will  interfere  at  the  in- 
stance of  a  volunteer,  if  it  will  interfere  at 
all  at  the  instance  of  such  a  party.  Gould 
V.  Glass,  120  Ga.  51,  47  S.  B.  505  (5).  There 
was  nothing  in  the  averments  of  the  plea 
which  would  make  the  case  such  a  peculiar 
one  as  to  take  it  out  of  the  general  rule  re- 
fusing the  equitable  relief  of  reformation  to 
a  mere  volunteer. 
2.  The  plaintiff  attacked  the  contract 
ought  to  be  canceled  upon  two  grounds,  al- 
leging, first,  that  it  was  obtained  by  fraud; 
and,  second,  that  It  was  without  any  consid- 
eration. He  would  have  been  entitled  to  pre- 
vail if  he  established  either  of  these  proposi- 
tions. Counsel  for  the  plaintiff  in  error  in 
open  court  abandoned  the  contention  that  the 
contract  was  without  consideration,  and  thus 
practically  admitted  that,  if  the  fraud  alleged 
was  not  established,  the  defendant  would 
be  entitled  to  prevail.  The  judge,  in  his 
charge,  submitted  to  the  jury  both  the  is- 
sue of  fraud  and  the  question  of  considera- 
tion, and  error  is  assigned  upon  a  portion  of 
the  charge  in  which  it  is  stated  that  one  of 
the  contentions  of  the  plaintiff  was  that 
the  contract  was  without  consideration.  We 
think  this  was  such  an  error  as  would  re- 
quire the  granting  of  a  new  trial.  The  evi- 
dence was  sharply  conflicting  on  the  ques- 


tion of  fraud,  and  was  of  such  a  character 
that  a  jury  might  with  propriety  find  either 
way.  It  is  possible  that  some  of  the  Jurors 
might  have  been  unwilling  to  find  for  the 
plaintiff  on  this  issue,  and  still  have  thought 
that  they  were  authorized,  under  the  charge, 
to  consider  the  question  whether  the  con- 
tract was  without  consideration,  and  may 
have  erroneously  reached  the  conclusion  that 
it  was.  The  effect  of  the  charge,  therefore, 
was  to  give  to  the  plaintiff  the  benefit  of  a 
theory  set  up  in  the  pleadings,  but  which 
had  been  expressly  abandoned  in  open  court. 

3.  With  the  exception  above  indicated,  the 
charges  complained  of  were  free  from  any 
substantial  error.  Those  grounds  of  the  mo- 
tion for  a  new  trial  which  allege  that  the 
verdict  is  contrary  to  specified  portions  of 
the  charge  raise  no  question  for  decision, 
and  it  is  useless  to  incumber  a  motion  for  a 
new  trial  with  such  grounds.  If  the  verdict 
is  contrary  to  the  charge  of  the  court,  and 
the  charge  Is  correct,  the  general  grounds  of 
the  motion,  when  considered  in  the  light  of 
the  evidence,  are  sufilcient  to  authorize  the 
granting  of  a  new  trial.  There  was  no  er- 
ror in  rejecting  the  evidence  of  witnesses  as 
to  what  was  the  intention  of  the  parties  at 
the  time  the  contract  between  O'Neal  and 
McWhorter  was  made.  The  contract  was 
unambiguous,  and  spoke  for  itself.  Nor  was 
there  any  error  in  rejecting  the  evidence  of 
declarations  by  Mrs.  O'Neal  to  third  persons 
of  affection  for  her  niece.  The  cordial  and 
affectionate  relations  existing  between  the 
two  could  be  proved  by  acts  and  conduct,  as 
was  held  by  the  court  The  deed  from  the 
near  relatives  of  Mrs.  O'Neal,  who  would 
have  been  her  heirs  If  she  had  been  unmar- 
ried at  the  time  of  her  death  to  Edith  Mc- 
Whorter, was  irrelevant  to  the  issue  on  triai, 
and  properly  rejected.  The  evidence  as  to 
the  existence  of  relatives  of  Mrs.  O'Neal's 
former  husband  was  irrelevant,  but  its  ad- 
mission would  not  alone  have  been  sufllcient 
to  require  the  granting  of  a  new  trial.  There 
was  no  error  in  any  of  the  other  rulings 
complained  of. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SIMMONS,  0.  J.,  absent 


(123  Ga.  216) 
RICHMOND   HOSIERY  MILLS   v.  WEST- 
ERN UNION  TELEGRAPH  CO. 

(Supreme  Court  of  Georgia.     June  14,  1905.) 

1.  JUDOMEIVT     OK     DeHTTBBEB  —  CONCLUSIVE- 
NESS. 

A  judgment  on  demurrer  not  excepted  to 
is  conclusive  between  the  parties  as  to  the 
points  necessarily  decided. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent.  Dig.  Judgment,  §  1167.] 

2.  Same. 

The  overruling  of  the  demurrer  which  wa* 
filed  in  the  case  at  bar  was  a  conclusive  deter- 
mination that  a  right  of  action  existed,  but 
did  not  adjudge  what  was  the  measure  of  dam- 
ages. 
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8.  Telegbaph  Company— Agent  of  Sendee 

— LlABII.mES. 

In  Brooke  y.  Western  Union  Telegraph 
Go,  46  S.  B.  826,  119  Ga.  694,  it  was  held  that, 
"In  the  transmission  of  a  telegraphic  message 
the  telegraph  company  is  the  agent  of  the  send- 
er, to  whom,  and  not  to  the  company,  the  re- 
cipient must  look  for  damages  arising  out  of 
error  in  the  transmission." 

[Ed.  Note. — ^For  cases  in  point,  see  toI.  45. 
Cent.  Dig.  Telegraphs  and  Telephones,  §  34.] 

4.  Same—Mistake  in  Telegbak— Action  bt 
Recipient. 

If  a  telegram  is  sent  containing  a  proposal 
to'sell.i:oods,  but  by  mistake  of  the  telegraph 
company,  as  delivered,  it  does  not  state  the 
proposal  correctly,  the  receiver  cannot  recover 
from  the  telegraph  company  compensatory  dam- 
ages on  the  ground  that,  if  the  message  had 
been  correctly  transmitted  so  as  to  contain  the 

Eropoeal  as  intended  by  the  sender,  it  would 
ave  been  accepted  in  that  form  and  certain 
benefits  or  profits  would  have  accrued  to  the 
receiver  therefrom;  it  not  appearing  what  ac- 
tual loss,  if  any,  resulted  to  the  receiver  from 
such  error. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  45, 
Gent.  Dig.  Telegraphs  and  Telephones,  SS  64, 
72.] 

5.  Same— Nominal  Damages. 

Under  the  facts  of  this  case,  a  judgment 
by  the  presiding  judge,  to  whom  the  case  was 
submitted  without  a  jury,  in  favor  of  the  plain- 
tilX,  against  the  defendant,  for  nominal  dam- 
ages, was  not  erroneous. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Walker  Coun- 
ty; W.  M.  Henry,  Judge. 

Action  by  the  Richmond  Hosiery  Mills 
against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  plaintiff  for  nominal 
damages,  and  It  brings  error.    Affirmed. 

The  Richmond  Hosiery  Mills,  a  corporation 
having  its  principal  office  at  Rossvllle,  in  this 
state,  brought  suit  against  the  Western 
Union  Telegraph  Company,  alleging,  in  brief, 
as  follows:  Plaintiff  is  engaged  in  the  man- 
ufacture of  cotton  hosiery,  and  uses  large 
quantities  of  cotton  yams  and  other  fabrics. 
Finding  it  desirable  to  purchase  a  consider^ 
able  amount  of  such  yarns,  plaintiff  address* 
ed  a  letter  on  September  6,  1900,  to  Holland 
&  Webb,  a  firm  of  commission  merchants  in 
New  York  City,  requesting  them  to  give  to  it  a 
price  on  yams.  On  September  10th  they  re- 
plied to  said  letter  by  telegram.  As  written 
and  delivered  to  the  company  for  transmis- 
sion, the  telegram  read:  "Your  letter  sixth. 
Sixteen  and  one  half  cents  best  our  Eastern 
Mill  will  take,  same  quantity  as  you  refer 
to,  delivery  commencing  in  October.  Let  us 
liear  from  you  at  once.  It  is  a  low  figure, 
and  mill  will  not  sell  under  present  market 
for  January  delivery."  This  telegram  was 
carelessly  and  Incorrectly  transmitted,  so 
that  when  delivered  to  the  plaintiff,  instead 
of  reading  "delivery  commencing  in  October,** 
it  read,  "delivery  commencing  in  December." 
There  were  other  minor  changes,  but  none 
material.  As  soon  as  this  telegram  was  re- 
ceiTed,  and  acting  on  it  in  good  faith,  plain- 
tiff telegraphed  to  Holland  &  Webb  to  pur- 
chase of  them  100,000  pounds  of  yarn  for 


December  delivery,  accepting  the  offer  in  the 
words  and  figures  of  the  message  as  received. 
But  Holland  &  Webb  declined  to  fill  the  or- 
der for  December  delivery.  The  difference 
between  October  and  December  was  not  es- 
sentially material  to  plaintiff,  and,  if  it  had 
known  tliat  the  real  Ume  of  delivery  as  writ- 
ten in  the  original  telegram  was  October,  it 
would  have  ordered  the  yarn  for  that  month, 
Instead  of  for  December.  Plaintiff  avers 
that  Holland  &  Webb  would  have  filled  the 
order  if  it  had  been  made  for  October,  but 
that  the  time  of  delivery  was  material  to 
them,  and  they  would  not  accept  an  order 
for  December.  Before  plaintiff  discovered, 
by  the  exercise  of  due  diligence  and. care, 
that  errors  had  been  made  in  the  message, 
the  price  of  cotton  yams  of  the  kind  order- 
ed by  it  had  materially  advanced,  whereby  it 
lost  a  large  sum  of  money,  and  by  the  failure 
to  effect  said  purchase  lost  trade,  and  had 
to  discharge  a  large  number  of  its  hands  and 
curtail  production.  By  reason  of  these  facts, 
it  alleged  that  it  was  damaged  in  the  sum 
of  $2,000. 

The  defendant  demurred  to  the  declara- 
tion, and  the  presiding  Judge  overruled  all 
the  grounds  of  the  demurrer,  except  the  fifth, 
which  he  sustained,  and  which  was  as  fol- 
lows: "The  damage  alleged  to  have  been 
suffered  by  the  plaintiff  on  account  of  loss 
of  trade,  discharge  of  hands,  and  curtailment 
of  production  are  too  remote  to  sustain  a 
recovery."  No  bill  of  exceptions,  pondente 
lite  or  otherwise,  was  filed  to  this  ruling. 
Defendant  admitted  the  sending  of  the  tele- 
gram, and  that  as  delivered  it  was  not  the 
same  as  when  sent,  but  denied  that  it  was 
guilty  of  any  negligence  in  regard  to  the 
matter.  It  denied  that  plaintiff  telegraphed 
to  Holland  &  Webb  to  purchase  of  them  100,- 
000  pounds  of  yam  for  December  delivery, 
and  alleged  that  they  were  mere  commission 
merchants,  that  they  had  no  yams  on  hand 
and  had  none  to  sell,  and  whether  they  could 
buy  the  100,000  pounds  of  yarn  depended  on 
the  condition  of  the  market  at  the  time  they 
received  the  telegram  from  the  plaintiff  in  re- 
ply to  their  telegram.  It  denied  that  Hol- 
land &  Webb  were  in  a  condition  to  ^11  the 
order  if  it  had  been  made  for  October,  and 
alleged  that  they  depended  on  their  ability 
to  negotiate  with  some  Eastern  mill;  and 
whether  or  not  such  mill  would  have  sold  the 
yam  at  the  price  quoted  by  Holland  &  Webb 
Is  a  mere  matter  of  opinion,  and  not  a  prop- 
er foundation  on  which  to  base  a  right  of  re- 
covery. It  denied  that  plaintiff  had  suffered 
any  injury  on  account  of  the  mistake  in  the 
telegram.  Other  allegations  of  the  answer 
need  not  be  set  out  It  is  unnecessary  to 
state  the  evidence  in  detail.  The  telegram 
referred  to  above  was  shown  to  have  been 
sent  by  Holland  &  Webb,  and  the  plaintiff 
sent  the  following  reply:  "Telegram  receiv- 
ed. Enter  us  for  one  hundred  thousand 
pounds  at  16^,  deliveries  beginning  in  De- 
cember.   Please  confirm  your  acceptanoi  ligs 
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wire.  Clincb  this  for  us.**  Holland  &  Webb 
replied  by  telegram  as  follows;  "Your  two 
telegrams  received;  mill  will  not  accept  your 
offer,  but  will  accept  one  hundred  thousand 
pounds,  delivery  in  December,  seventeen  and 
a  quarter  cents."  Plaintiff  replied:  "Can't 
raise  our  offer  of  yesterday;  think  mill  should 
protect  our  offer  of  sixteen  and  a  half;  we 
accepted  same  immediately."  It  sent  anoth- 
er telegram  saying:  "Can't  raise  our  offer 
of  yesterday.  We  accepted  same  immediate- 
ly." And  another  later,  saying:  "We  look 
to  you  for  one  hundred  thousand  pounds  six- 
teen and  a  half;  we  accepted  your  offer 
made  Sept  10th,  have  written." 

Th^  vice  president  and  general  manager 
of  the  plaintiff  testified  that  he  first  found 
out  that  there  was  an  error  in  the  telegram 
ftrom  Holland  &  Webb  dated  September  10th, 
about  September  23d,  when  he  received  a 
letter  from  them.  When  asked:  "Did  you 
make  any  effort  to  purchase  this  yarn?  and 
what  was  the  condition  of  the  market  after 
making  this  discovery?"  he  replied:  "Every- 
thing was  demoralized;  it  was  the  week  of 
the  Galveston  flood,  and  the  market  rose  on 
cotton  three  or  four  cents  a  pound,  and  it 
was  a  very  difiScult  matter  to  get  an  order 
placed  at  any  price,  and  we  didn't  succeed 
immediately  in  placing  an  order.  We  placed 
an  order  subsequently  for  an  inferior  quality 
of  yarn  at  two  cents  advance."  He  did  not 
state  how  large  an  order  the  plaintiff  placed 
at  that'advance,  or  how  much  actual  loss  ac- 
crued to  it  He  further  stated:  "The  de- 
livery was  not  material  to  me.  I  say  I  would 
have  accepted  the  yarn  for  October  delivery 
Just  the  same  as  I  would  for  December.  I 
was  the  purchasing  agent  for  the  plaintiff.** 
Evidence  was  also  introduced  showing  the 
price  of  yarns  on  September  16th,  17th,  18th, 
20tli,  and  22d  to  have  been  19%  cents  per 
pound  for  October  delivery,  and  on  October 
12th,  20%  cents  per  pound;  that  the  highest 
price  between  September  10th  and  22d  was 
19%  cents  per  pound  for  October  delivery, 
and  the  highest  price  between  September 
10th  and  October  12th  was  20%  cents  per 
pound,  and  that  "the  controlling  price  of 
yarns  was  around  twenty  cents  during  the 
above  period  of  time." 

One  of  the  firm  of  Holland  &  Webb  tes- 
tified that  he  sent  the  telegram  involved  in 
this  litigation,  and  received  an  answer,  the 
purport  of  which  was  that  they  should  en- 
ter the  plaintiff's  order  for  a  quantity  of 
yam,  about  100,000  pounds  as  per  their 
telegram,  but  stating  that  it  was  for  deliv- 
ery in  December  instead  of  October,  as  they 
had  written  the  telegram.  If  plaintiff  had 
accepted  the  offer  for  yarn  to  be  delivered 
in  October  instead  of  December,  Holland  & 
Webb  would  have  filled  it  They  refused  to 
do  so  solely  on  the  ground  of  being  unable 
to  meet  the  conditions  of  delivery,  the  dif- 
ference being  that  they  could  deliver  in  Oc- 
tober and  could  not  deliver  in  December, 
flolftiud  &  Webb  were  commission  brokers, 


and  sold  the  output  of  the  miil.  They  did 
not  control  the  mill  nor  its  entire  output 

On  September  18th,  Holland  &  Webb  sent 
a  telegram,  saying:  "Telegram  received. 
Have  done  nothing.  You  wanted  December 
delivery,  and  mill  would  not  accept"  On 
September  10th  they  did  not  have  100,000 
pounds  of  yam  of  the  quality  and  character 
described  in  the  telegram.  In  fact  they  did 
not  have  any  of  it  on  hand.  They  contem- 
plated placing  the  order  with  a  mill  as  a 
commission  transaction. 

The  case  having  been  submitted  to  the 
]f)residing  Judge  without  a  Jury,  he  found  in 
favor  of  the  plaintiff,  against  the  defendant 
$1  as  nominal  damages,  and  costs  of  suit 
The  assignment  of  error  was  in  the  follow- 
ing language:  "To  the  amount  of  which 
Judgment  this  plaintiff  excepted,  and  now 
assigns  the  same  as  error,  and  alleges  the 
same  should  liave  been  $2,000,  and  that  the 
proof  authorized  and  demanded  said  sum  of 
$2,000  in  damages." 

Smith  &  Carswell  and  R.  M.  W.  Glenn, 
for  plaintiff  in  error.  Geo.  H.  Fearons, 
Brown  &  Spurlock,  and  McHenry  &  Mad* 
dox,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
The  sole  question  in  this  case  is,  what 
amount  of  damages  was  the  plaintiff  entitled 
to  recover?  The  transaction  between  the 
plaintiff  and  Holland  &  Webb  may  be  con- 
sidered in  two  possible  views:  First,  that 
the  plaintiff  had  a  binding  contract  with 
that  firm;  and,  second,'  that  it  did  not.  If 
Holland  &  Webb  made  a  proposition  by  tele- 
gram to  sell  yarn  and  deliver  it  at  a  cer- 
tain time,  and  by  mistake  in  transmission  a 
different  time  was  stated  in  the  telegram  as 
delivered,  and,  acting  on  it  as  thus  deliv- 
ered, the  plaintiff  accepted  the  proposition, 
according  to  the  rallng  in  Brooke  v.  West- 
ern Union  Telegraph  Co.,  119  Ga.  694,  46  S. 
B.  826  (citing  W.  U.  Tel.  CJo.  t.  Flint  River 
Lumber  Co.,  114  Ga.  576,  40  S.  B.  815,  88 
Am.  St  Rep.  36),  this  constituted  a  valid, 
binding  contract  between  the  plaintiff  and 
Holland  &  Webb,  and  the  plaintiff  would  be 
entitled  to  recover  nothing  from  the  tele- 
graph company  on  account  of  the  error.  In 
that  case  It  was  held  that  "In  the  trans- 
mission of  a  telegraphic  message,  the  tele- 
graph company  is  the  agent  of  the  sender,  to 
whom,  and  not  to  the  company,  the  recipient 
must  look  for  damages  arising  out  of  error 
in  the  transmission.**  Whether  this  ruling 
Is  in  accord  with  the  decisions  in  other  Ju- 
risdictions or  not  it  is  the  law  of  this  state 
while  it  stands  unreversed. 

The  demuiTer  of  the  defendant  however, 
was  overruled,  and  no  exception  was  taken 
thereto.  Hence,  whether  this  Judgment  waa 
correct  or  erroneous,  until  excepted  to  and 
reversed,  it  was  binding  on  the  parties. 
Kelly  V.  Strouse,  116  Ga.  874  (7),  43  S.  ». 
280.    It  was  an  adjudication  that  the  plain* 
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tiff  was  entitled  to  recover  something  of 
the  defendant,  if  tt  sustained  the  allega- 
tions of  Its  declaration  by  proof.  An  ex- 
amination of  the  grounds  of  the  demurrer, 
however,  will  show  that,  with  the  exception 
of  the  fifth  ground,  they  all  went  to  the  gen- 
eral question  of  whether  the  plaintiff  was 
entitled  to  recover  anything  of  the  defendr 
ant  or  not.  The  fourth  ground  does  say,  in 
general  terms,  that  there  are  not  facts  al- 
leged sufficient  to  entitle  plaintiff  to  recover 
the  damages  sued  for,  or  to  maintain  this  ac- 
tion. But  this  Is  really  a  general  demurrer. 
The  fifth  ground  attacked  certain  elements 
of  damage  claimed,  as  being  too  remote  to 
sustain  a  recovery,  and  the  Judge  so  held. 
The  result  of  the  ruling  on  the  demurrer, 
therefore,  was  to  determine  that  on  the  face 
of  the  declaration  the  plaintiff  was  entitled 
to  recover  something.  But  It  adjudicated 
nothing  as  to  the  amount  of  such  recovery 
or  the  measure  of  damages.  If,  therefore, 
we  treat  the  telegrams  as  constituting  a 
valid  contract  between  the  plaintiff  and  Hol- 
land &  Webb,  the  question  remaining  for  ad- 
judication may  be  thus  stated  in  the  form  of 
a  paradox:  If  a  plaintiff  in  law  Is  entitled 
to  recover  nothing,  but  the  defendant  by 
reason  of  failing  to  except  to  a  ruling  on  a 
demurrer,  is  estopped  from  saying  so,  what 
Is  the  legal  measure  of  recovery?  The  Judge 
of  the  superior  court  who  made  the  ruling- 
on  the  demurrer,  and  who  also  heard  the 
case  without  a  Jury,  both  upon  the  law  and 
facts,  decided  that  nominal  damages  fur- 
nished the  most  appropriate  answer  to  the 
question  above  propounded,  and  we  cannot 
say  that  he  erred. 

So  far  as  the  plaintiff  seeks  to  rely  upon 
estoppel  by  Judgment,  It  may,  perhaps,  have 
cause  for  regret  that  the  defendant  did  not 
go  further  and  specifically  attack  the  meas- 
ure of  damages  set  up,  and  thus  entangle 
itself  In  the  web  of  estoppel,  both  as  to 
right  of  action  and  amount  of  recovery. 
Such  appears  to  have  been  the  case  in  Geor- 
gia Northern  Ry.  Co.  v.  Hutchlns  &  Jenkins, 
119  Ga.  50i,  46  8.  E.  659.  There  the  de- 
fendant raised  by  Its  demurrer  not  only  the 
question  of  the  right  to  recover,  but  also  the 
question  as  to  whether  the  damages  claim* 
ed  by  the  plaintiff  were  of  such  a  character 
as  to  be  recoverable.  The  demurrer  attack- 
ed not  only  the  whole  petition,  but  also  the 
different  paragraphs  on  the  subject  ol  dam- 
ages. After  It  had  been  overruled,  the  de- 
fendant failed  to  except  to  the  ruling,  and 
thus  went  to  trial  facing  a  specleB  of  com- 
pound estoppel,  both  as  to  right  of  action 
and  as  to  measure  of  damages.  But  what, 
In  real  substance,  did  the  transaction  be- 
tween the  plaintiff  and  Holland  &  Webb 
amount  to?  That  firm  were  commission 
brokers  in  the  city  of  New  York.  They  did 
not  have  j^ms  of  their  own,  but  placed  or- 
ders with  mills.  Looking  at  all  the  com^ 
munlcatlons  between  the  two,  it  seems  at 


least  doubtful  whiether  the  plaintiff  thought 
that  it  was  contracting  with  Holland  & 
Webb  on  their  individual  responsibility.  Its 
telegram  of  acceptance  says:  "Enter  us  for 
one  hundred  thousand  pounds.  •  •  ♦ 
Clinch  this  for  us."  In  another  telegram 
plaintiff  says:  **Think  mills  shoiild  protect 
our  offer."  If  the  matter  of  an  antidpatec' 
dealing  by  Holland  &  Webb  with  a  third 
party  be  left  out  of  view,  however,  and  the 
transaction  be  considered  solely  as  between 
that  firm  and  the  plaintiff,  how  does  it  stand  ? 
The  plaintiff  does  not  pursue  Holland  & 
Webb,  or  seek  to  hold  them  on  the  ground 
that  It  had  a  binding  contract  with  them. 
It  proceeds  against  the  telegraph  company 
on  the  ground  that  it  lost  the  benefit  of 
making  a  contract  with  that  firm  by  reason 
of  Its  mistake.  Looked  at  In  this  light.  It 
would  seem  that  Holland  &  Webb  gave  to 
the  telegraph  company  for  transmission  a 
telegram  offering  certain  yarn  for  October 
delivery;  that,  by  error  in  transmission,  the 
telegram  as  delivered  offered  the  yam  for 
December  delivery.  The  plaintiff  telegraph- 
ed its  willingness  to  accept  the  shipments 
for  December  delivery.  These  telegrams, 
therefore,  either  made  a  complete  contract, 
or  an  offer  on  one  side  which  was  not  ac- 
cepted as  It  was  made  by  the  other.  The 
offer  was  for  October  delivery;  the  accept- 
ance was  for  December  delivery.  Thus 
viewed,  the  plaintiff's  complaint  Is  that,  by 
reason  of  the  defendant's  negligence,  an 
offer  or  proposal  to  sell  on  certain  terms  was 
not  property  brought  to  It  While  there  Is 
some  conflict  in  the  authorities,  the  more 
satisfactory  line  holds  that  "compensatory 
damages  cannot  be  recovered  of  a  telegraph 
company  for  failure  to  send  or  deliver  a 
mere  proposal  to  sell,  •  ♦  •  as  they  are 
contingent  upon  its  acceptance."  Beatty 
Lumber  Co.  v.  Western  Union  Telegraph 
Co.,  52  W.  Va.  410,  44  S.  E.  309,  and  au- 
thorities there  cited.  Compensatory  dam- 
ages, as  here  used,  mean  such  as  measure 
actual  loss,  and  not  mere  nominal  damages 
or  the  cost  of  transmission.  On  page  414 
of  the  authority  Just  cited  (52  W.  Va.,  page 
810^  44  8.  E.),  Brannon  J.,  uses  the  follow- 
ing language:  "But  the  trouble  facing  the 
plaintiff  in  this  case  Is  that  there  was  no 
finished  contract  between  the  parties,  but 
only  a  proposal  for  a  contract,  and  there 
can  be  no  contract  without  both  a  proposal 
and  Its  acceptance.  The  failure  of  the  tele- 
graph company  did  not  cause  the  breach  of 
a  consummate  contract  It  only  prevented 
one  that  might  or  might  not  have  been  made. 
•  ♦  ♦  To  repel  the  argument  that  the 
acceptance  of  the  proposals  to  sell  in  this 
case  was  uncertain  and  contingent,  we  are 
told  that  Elias  stated  as  a  witness  that  his 
firm  would  have  accepted  that  proposal  If 
It  had  been  received.  This  will  not  prove 
the  fact  That  evidence  does  not  make  the 
fact  certain.    The  opinion  of  this   witness 
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montlis  afterwards  cannot  go  to  that  length.** 
Page  418,  62  W.  Va.,  page  312,  44  S.  B- 
See,  also,  Smith  ▼.  Western  Union  Telegraph 
Ck).,  83  Ky.  104,  4  Am.  St  Rep.  126;  West- 
ern Union  Telegraph  Co.  v.  Hall,  124  U.  S. 
444,  8  Sup.  Gt  577,  31  L.  Ed.  479;  Johnson 
V.  Western  Union  Telegraph  Co.,  79  Miss. 
58^  29  9onth.  787,  89  Am.  St  Rep.  584;  Clay 
V,  Western  Union  Telegraph  Co.,  81  Ga.  285, 
6  S.  E.  813,  12  Am.  St  Rep.  316;  Western 
Union  Telegraph  Co.  v.  Watson,  94  Ga.  202, 
21  S.  B.  457,  47  Am.  St  Rep.  151.  Mr.  Jus- 
tice Simmons,  in  delivering  the  opinion  in 
the  last-cited  case,  said:  **This  action  is 
based  on  the  theory  that  if  the  telegram 
had  not  been  shown  Pitner,  Watson  would 
have  made  a  different  arrangement  with 
him;  that  he  would  have  induced  Pitner 
to  consent  to  use  another  gin  until  the  gins 
he  was  expecting  to  receive  should  arrive, 
and  thus  get  his  commission  on  the  sale  of 
those  gins.  In  order  to  do  this,  it  would 
have  been  necessary  to  obtain  the  consent  of 
Pitner,  and  Pitner  might  or  might  not  have 
made  the  new  arrangement  with  Watson. 
It  is  true,  Pitner  says  now  that  he  would 
have  made  it  but  we  cannot  tell  whether 
he  would  have  done  so  or  not;  he  might 
have  been  in  a  different  state  of  mind  then 
from  the  state  of  mind  he  was  in  at  the 
trial  of  the  case.**  So,  in  the  present  case, 
treating  the  contract  as  not  completed,  the 
contention  Is  that  an  offer  as  received  by 
the  plaintiff  was  for  December  delivery,  and 
that  if  it  had  been  for  October  delivery  it 
would  have  been  accepted.  There  is  little 
doubt  that  the  plaintiff,  or  its  vice  presi- 
dent, thinks  now  that  it  would  have  accept- 
ed the  offer;  but  it  is  exceedingly  specula- 
tive, as  a  basis  for  damages,  to  say  that 
if  an  offer  had  been  received,  the  plaintiff 
would  have  accepted  it  and  would  have 
derived  certain  advantages  from  it  While 
there  Is  some  evidence  that  the  plaintiff 
placed  an  order  at  an  advanced  price,  there 
is  none  as  to  how  large  an  order  was  so 
placed,  or  how  much  the  actual  loss  of  the 
plaintiff  was.  The  decision  in  HoUls  ▼. 
Western  Union  Telegraph  Co.,  91  Ga.  801, 
18  S.  B.  287,  is  in  harmony  with  those  Just 
cited,  making  the  recovery  depend  upon 
the  actual  loss.  See,  also,  U.  S.  Telegraph 
Co.  V.  Wenger,  55  Pa.  262. 

Several  of  the  authorities  dted  by  plaintiff 
in  error  were  cases  brought  by  the  senders 
of  telegrams.  In  some  of  the  other  cases 
there  was  a  failure  to  correctly  transmit  or 
promptly  deliver  a  message  which  would 
have  closed  a  contract  the  direct  result  of 
which  failure  was  to  cause  a  loss.  The  lat- 
ter class  of  cases  is  well  illustrated  by  West- 
ern Union  Telegraph  Co.  v.  Fatman,  73  Ga. 
285,  54  Am.  Rep.  877  and  Dodd  Grocery 
Co.  V.  Postal  Tel.  Cable  Co.,  112  Ga.  685, 
37  a  B.  981. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  SIMMONS,  C.  J.,  absent 


(US  G&.  183} 
SPENCER  ▼.  STATE. 
(Supreme  Court  of  Georgia.     June  13,  1905.) 

1.  Indictment  —  Defects  '  AiDEK   by   Vke- 

DICT. 

While  an  indictment  which  charges  that 
an  offense  was  committed  on  a  day  subsequent 
to  the  finding  of  the  bill  is  open  to  special  de- 
murrer before  pleading  to  the  merits,  the  de- 
fect in  the  indictment  cannot  be  taken  advan- 
tage of  after  verdict  Adkins  v.  State,  29  S. 
E.  432,  103  Ga.  5,  and  cases  cited. 

[Ed.  Note. — For  cases  in  point  see  vol.  27. 
Cent.  Dig.  Indictment  and  Information,  §  647.1 

2.  Criminal  Law— AppEAii—EviDENCB. 

Though  the  evidence  upon  which  the  state 
relied  for  a  conviction  was  not  altogether  sat- 
isfactory, it  was  sufficient  to  authorize  the  jury 
to  find  the  accused  guilty  of  the  offense  with 
which  he  was  charged. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Grant  Spencer  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

E.  T.  Moon,  for  plaintiff  In  error.  Henry 
Beeves,  for  the  State. 


EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  SIMMONS,  O.  J^  ab- 
sent 


(UtGa.258) 
PULGHUM  et  al.  v.  STRICKLAND. 
(Supreme  Court  of  Georgia.     June  14,  1905.) 
Wills— CoNSTBUcnoN— Bequest  to  ▲  Class 

— BSNEnCIABIBS. 

A  testator  made  the  following  bequest: 
'^If  I  should  die  before  my  wife,  I  give  to  her 
a  life  estate  in  all  my  property  both  real  and 
personal,  of  all  kinds  whatsoever,  as  long  as 
she  may  remain  a  widow.  But  in  the  event  of 
her  marriage,  then  the  whole  of  the  estate  both 
real  and  personal,  shall  immediately  go  to  and 
be  distributed  or  divided  eoually  among  the 
children  of  my  two  sisters  [Mrs.  T.  and  Mrs. 
F.]  and  my  brother  [A.  A.  J.J  each  of  the  above 
families  to  share  equally,  to  have  one-third  of 
my  property  both  real  and  personal."    Heidi 

(1)  The  bequest  was  to  toe  children  of  the 
named  sisters  and  brother  as  a  class. 

(2)  Only  the  children  of  the  named  sisters 
and  brother  take  under  the  will,  and  the  de- 
scendants of  children,  who  died  before  the  tes- 
tator, take  no  interest  thereunder. 

(3)  The  phrase.  '*each  of  the  above  families 
to  share  equally,^  serves  to  indicate  the  plan 
of  division,  and  does  not  enlarge  the  meaning 
of  the  word  "children"  so  as  to  include  grand- 
children. 

[Ed.  Note. — For  cases  in  point  see  voL  49, 
Cent.  Dig.  Wills,  H  108O-1082.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  CJourt,  Terrell  Coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  Mabel  C.  Strickland  against  T. 
J.  Fulghum  and  others.  Judgment  for  plain- 
tiff.   Defendants  bring  error.    Reversed. 

Mrs.  Mabel  C.  Strickland  brought  suit 
against  the  executors  of  S.  T.  Jordan,  de- 
ceased, to  recover  a  legacy  claimed  under  the 
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v^U  of  S.  T.  Jordan.  It  appears  from  the 
petition  that  Jordan  died  testate  after  the 
execution  of  his  last  will  and  testament, 
which  Is  as  follows: 

••I,  S.  T.  Jordan  of  the  county  of  Terrell, 
and  State  of  Georgia,  being  of  sound  and  dis- 
posing mind  and  memory,  and  being  desitous 
to  settle  my  worldly  affairs  while  I  hare  the 
strength  so  to  do,  do  make  and  publish  this 
my  last  will  and  testament,  hereby  revoking 
all  wills  by  me  at  any  time  heretofore  made, 
and  I  commit  my  soul  to  God  who  gave  it, 
and  my  body  I  desire  to  be  buried  in  a  neat 
and  Christian  manner  beside  my  daughter 
In  the  cemetery  at  Albany,  Ga.,  or  if  more 
convenient  at  the  feet  of  my  sons  at  Dover, 
in  the  Baptist  cemetery.  I  desire  that  all 
my  debts  that  I  may  owe  be  paid  as  they 
mature,  and  the  remainder  of  my  worldly 
estate  I  dispose  of  as  follows:  If  I  should 
die  before  my  wife,  I  give  to  her  a  life  estate 
in  all  my  property  both  real  and  personal, 
of  all  kinds  whatsoever,  as  long  as  she  may 
remain  a  widow.  But  in  the  event  of  her 
marriage,  then  the  whole  of  the  estate  both 
real  and  personal,  shall  immediately  go  to 
and  be  distributed  or  divided  equally  among 
the  children  of  my  two  sisters,  Mrs.  Miles 
Tanner,  Mrs.  W.  H.  Fulghum,  and  my  broth- 
er Amos  A.  Jordan,  each  of  the  above  fami- 
lies  to  share  equally,  to  have  one-third  of 
my  property  both  real  and  personal.  My 
half  brothers,  N.  H.  Cornelius,  A.  Y.  H.  Jor- 
dan and  sisters,  Mrs.  S.  E.  Wilson  and  Mrs. 
Roberta  H.  Hannan,  each  I  will  one  dollar. 

••It  Is  my  wish  and  will  during  the  life  of 
my  wife  and  as  long  as  she  remains  a  widow, 
she  shall  have  for  her  support  monthly  fifty 
dollars,  arising  from  the  income  of  my  es- 
tate, by  my  executors  monthly,  and  whatever 
amount  the  income  of  my  estate  shall  exceed 
this  amount  above  expenses,  shall  be  divid- 
ed equally  between  my  two  sisters  named 
and  brother's  children,  each  sister's  children 
one-third  each,  and  my  brother's  children 
the  remaining  third." 

Hl8  widow  elected  to  take  a  certain 
amount  of  money  in  lieu  of  her  life  interest 
in  the  estate,  which  sum  has  been  paid  by 
the  executors,  and  she  has  agreed  in  consid- 
eration thereof  that  the  remainder  of  the  es- 
tate may  be  divided  at  once  according  to  the 
terms  of  the  will.  At  the  time  of  the  execu- 
tion of  the  will  Mrs.  Fulghum  was  dead,  and 
none  of  her  children  were  minors  or  living 
as  one  family  under  the  same  roof.  Her 
children  were  Amos  A.  J.  Fulghum,  the  fa- 
ther of  petitioner,  Mrs.  Rogers,  Mrs.  Page, 
Mrs.  Bryan,  William  H.  Fulghum,  and  Thom- 
as J.  Fulghum.  Of  these,  Amos  A.  J*  Ful- 
ghum and  Mrs.  Rogers  were  dead  when  the 
will  was  executed.  Mrs.  Rogers  left  eight 
children  surviving  her.  Petitioner  is  the  sole 
child  of  her  father,  Amos  A.  J.  Fulghum. 
At  the  time  the  will  was  executed  the  other 
sister  of  the  testator  named  in  the  will,  Mrs. 
Tanner,  was  dead.  Mrs.  Tanner  left  several 
children,  all  of  whom  were  adults,  and  had 


families  of  their  own.  Amos  A.  Jordan  was 
dead  at  the  time  the  will  was  executed,  and 
his  children  were  all  adults,  with  families 
of  their  own.  Petitioner  claims  that  she  is 
of  the  blood  of  Mrs.  W.  H.  Fulghum,  and  is 
a  member  of  her  family,  and,  as  such,  is  en- 
titled to  a  one-sixth  part  of  the  estate  de- 
vised to  the  children  of  Mrs.  W.  H.  Fulghum, 
now  in  the  hands  of  the  executors  for  distri- 
bution, which  estate  amounts  to  $27,000. 
The  executors  deny  that  petitioner  is  a  leg- 
atee and  her  suit  is  brought  to  recover  her 
interest  in  the  legacy.  By  amendment,  pe- 
titioner alleged  that  at  the  time  of  making 
his  will  the  testator  well  knew  his  said 
brother  and  sisters  were  dead,  that  their 
children  had  families  of  their  own,  and  that 
some  were  dead,  leaving  children  who  were 
his  grandnleces  and  grandnephews;  that  said 
testator  was  fond  of  his  grandnleces  and 
grandnephews,  and  was  especially  fond  of 
petitioner,  and  had  often  caressed  her  and 
expressed  his  sympathy  and  love  for  her  be- 
cause she  had  been  left  fatherless  so  young 
in  life;  that,  at  the  time  the  will  was  exe- 
cuted, petitioner  was  only  14  years  of  age, 
and  without  means  of  support  The  execu- 
tors demurred  to  the  petition  on  the  ground 
that  it  appeared  therefrom  that  the  devise 
was  to  certain  nephews  and  nieces  of  the 
testator,  and  that  petitioner  was  not  embra- 
ced in  that  class ;  that  the  devise  was  to  the 
children  of  the  two  sisters  and  brother  of  the 
testator  as  a  class;  and  that  petitioner,  be- 
ing a  grandnlece,  was  not  comprehended 
within  the  meaning  of  the  word  "children," 
as  used  in  the  will.  The  court  overruled  the 
demurrer,  and  the  exception  is  to  this  Judg- 
ment 

Jno.  R.  Irwin,  for  plaintiffs  in  error.  L. 
R.  Ray  and  Jaa.  G.  Parks^  for  defendant  in 
error. 

EVANS,  J.  (after  stating  the  facts).  The 
general  rule  is  that,  in  a  devise  to  children  as 
a  class,  the  word  "children"  is  to  be  con- 
strued as  immediate  offspring,  and  will  not 
include  grandchildren.  So  universal  has  this 
rule  of  construction  obtained,  that  Sir  Wil- 
liam Grant  said  he  ''never  knew  of  an  in- 
stance where  there  were  children,  to  answer 
the  proper  description,  that  grandchildren 
were  permitted  to  share  along  with  them." 
Oxford  V.  Churchill,  8  Ves.  &  Beam,  53.  This 
principle  is  firmly  intrenched  In  the  law  of 
this  state,  and  grandchildren  cannot  take  un- 
der a  bequest  to  children  unless  there  be 
something  in  the  will  to  Indicate  such  inten- 
tion by  the  testator.  Walker  v.  Williamson, 
25  Ga.  649;  Willis  v.  Jenkins,  30  Ga.  167; 
White  V.  Rowland,  67  Ga.  546,  44  Am.  Rep. 
731.  It  Is  evident  from  a  casual  reading  of 
the  will  that  the  testator  Intended  that  his 
estate,  on  the  marriage  of  his  widow,  or  up- 
on her  death  without  having  again  married, 
should  be  divided  into  three  equal  parts,  one 
of  which  was  to  be  distributed  among  the 
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children  of  Mrs.  Miles  Tanner,  another 
among  the  children  of  Mrs.  W.  £L  Fnlghum, 
and  the  third  among  the  children  of  Amos 
A.  Jordan.  Unless  the  use  of  the  word  "fam- 
ilies" enlarges  the  meaning  of  the  word  "chil- 
dren," the  bequest  is  to  the  three  classes  of 
children,  each  class  to  take  one-third  of  the 
estate,  and  the  part  devised  to  the  children 
of  Mrs.  Fulghum  would  be  divided  among 
her  children  in  life  at  the  testator's  death, 
to  the  exclusion  of  the  issue  of  a  child  who 
predeceased  the  testator.  Springer  v.  Congle- 
ton,  30  Ga.  976;  Davie  v.  Wynn,  80  Ga.  673, 
6  S.  E.  183;  Martin  v.  Trustees,  98  Ga.  320, 
25  S.  E.  522.  The  bequest  is  not  to  the  "fam- 
ilies" of  the  two  sisters  and  the  brother,  but 
is  to  their  children.  The  language  of  the 
will  is,  "then  the  whole  of  the  estate,  both 
real  and  personal  shall  immediately  go  to 
and  be  distributed  or  divided  equally  among 
the  children  of  my  two  sisters,  Mrs.  Miles 
Tanner,  Mrs.  W.  H.  Fulghum,  and  my  broth- 
er Amos  A.  Jordan."  The  person^e  desig- 
natse  are  the  children  of  the  testator^s  sis- 
ters and  brother.  Apparently  the  testator 
had  in  mind  a  division  of  his  estate  among 
these  children,  so  that  all  of  the  children 
should  not  share  per  capita  in  the  whole  es- 
tate, but  that  each  set  of  children  should  par- 
ticipate per  capita  in  the  moiety  devised  to 
the  particular  class.  That  is  to  say,  the  chil- 
dren of  Mrs.  Fulghum  were  to  share  per  cap- 
ita in  one-third  of  the  estate,  the  children 
of  Mrs.  Tanner  were  to  share  per  capita  in 
on^third  of  the  estate,  and  the  remaining 
third  of  the  estate  was  to  be  divided  per  cap- 
ita among  the  children  of  Amos  Jordan.  To 
make  this  testamentary  scheme  perfectly 
clear,  he  stated,  "each  of  the  above  families 
to  share  equally,  to  have  one-third  of  my 
property  both  real  and  personal."  By  the 
use  of  the  word  'families"  the  testator  had 
no  intention  to  broaden  or  enlarge  the  word 
"children,"  but  Intended  to  furnish  a  plan  of 
division.  His  intent  manifestly  was  to  give 
a  third  of  his  estate  to  each  class  of  per- 
sons, ascertained  to  be  the  families  of  his 
sisters  and  brother,  consisting  of  their  chil- 
dren. This  would  seem  to  be  the  natural 
meaning  to  give  to  these  words,  used  in  the 
particular  context  "Each  of  the  above  fam- 
ilies" was  evidently  intended  by  the  testator 
to  refer  to  the  three  sets  of  children  to  whom, 
as  three  distinct  classes  of  persons,  he  had 
devised  the  residuum  of  his  estate. 

The  English  courts  have  frequently  been 
called  on  to  define  the  word  "family,"  and  to 
construe  wills  where  the  bequest  or  devise 
was  to  one's  family.  In  some  instances  this 
term  has  been  given  a  very  limited  and  cir- 
cumscribed meaning,  and  in  others  a  more 
enlarged  operation;  varying  according  to  the 
subject-matter  of  the  gift  and  the  context  of 
the  will.  The  question  has  been  rather  in- 
frequent before  the  courts  of  this  country. 
In  all  of  the  cases  examined  (and  I  have  ex- 
amined quite  a  number)  the  legacy  or  devise 
was  to  a  family.    I  have  not  been  able  to 


find  a  case  where  the  legacy  was  to  sets  of 
children  according  to  families.  Now,  it  has 
been  held  that  a  bequest  to  one  and  his 
family  is  equivalent  to  a  bequest  to  one  and 
his  children.  12  Am.  &  Eng.  Enc.  L.  (2d 
Ed.)  870.  The  testator's  intent  in  such  cases 
is  the  controlling  question,  interpreted  in  the 
light  of  the  testamentary  scheme.  What 
was  the  scheme  of  this  testator?  Firstly,  it 
was  to  divide  his  estate  into  tliree  equal 
parts;  secondly,  it  was  to  give  one  part  to 
each  of  three  named  sets  of  children;  third- 
ly, that  each  set  of  children  was  to  take  their 
separate  portion  as  a  class.  That  this  was 
his  general  scheme  is  made  still  clearer  by 
the  words  used  in  disposing  of  the  surplus 
above  the  income  devised  to  his  wife:  "And 
whatever  amount  the  income  of  my  estate 
shall  exceed  this  amount  above  expenses, 
shall  be  divided  equally  between  my  two  sis- 
ters named  and  brother's  children,  each  sis- 
ter's children  one-third  each,  and  my  broth- 
er's children  the  remaining  third."  Here  we 
find  the  same  general  purpose  of  the  testator 
in  dividing  the  surplus  income  into  three 
equal  parts,  and  a  division  thereof  between 
three  sets  of  children,  each  set  taking  a 
third.  In  directing  a  division  of  the  surplus 
income  the  testator  did  not  designate  the  dif- 
ferent sets  of  children  as  different  families, 
but  the  language  which  he  employed  throws 
a  flood  of  light  on  the  meaning  he  gave  to 
the  word  "families"  in  the  prior  clause  of  his 
will. 

But  it  may  be  said  that  this  construction 
will  exclude  descendants  of  children  who 
predeceased  the  testator,  and  who  were 
equally  dear  to  him  as  his  nieces  and  neph- 
ews. The  reply  to  this  is  twofold:  If  to  ex- 
clude these  would  work  a  hardship,  so,  also, 
it  would  be  a  hardship  to  the  nieces  and 
nephews  to  reduce  their  share.  But  the  all- 
sufiicient  answer  is  that  the  testator,  in  his 
will,  did  not  name  them  as  the  objects  of  his 
bounty.  The  plaintllTs  petition  discloses 
that  at  the  time  the  will  was  made  her  father 
was  dead,  and  the  testator  knew  that  fact 
Yet,  with  this  knowledge,  he  bequeathed  his 
property  to  his  nieces  and  nephews,  without 
providing  for  the  children  of  a  deceased 
nephew.  The  hardship  resulting  from  ex- 
cluding plaintiff  from  taking  under  the  will 
could  not  be  greater  than  it  was  in  the  case 
of  (Crawley  r.  Kendrlck,  122  Ga.  183,  50  S. 
B.  41,  and  the  court  there  said:  "When  he 
[testator]  made  his  will  he  knew  that  his  son 
then  had  a  child  in  life,  with  the  possibility 
of  others  being  born,  and  that  the  plaintiff  in 
error,  a  child  of  a  deceased  daughter  of  a 
son,  was  also  then  living.  There  is  not  a 
word  in  his  will  which  indicates  that  the 
grandchild  of  his  son  should  take  under  the 
plain  designation  of  children  of  his  son." 
Courts  are  to  construe  wills,  and  cannot 
make  wills.  Only  the  children  of  the  named 
sisters  and  brother  take  under  this  vrill,  and 
the  descendants  of  children  who  died  before 
the  will  was  made  take  no  interest  thereui>- 
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der.    Tbe  court  should  have  sustained  the 
demurrer. 

Judgment  reversed.    All  the  Justices  coo 
cui;  except  SIMMONS,  0.  J^  absent 


(123  Ga.  270) 

ALBANY  PINE  PRODUCTS  00.  v.  HER- 
CULES MFG.  CO. 

(Supreme  Court  oi  Georsia*     June  14,  1905.) 

DBFAXJI.T   JUDOKSinv-OOBJIBGTIOn   OV   ENTBT. 

Where  it  appears  that  an  ^utry  was  made 
by  the  judge  on  the  docket  of  *'in  default,"  and 
it  also  appears  that  on  the  same  day  tbe  judge 
defaced  the  entry  by  passing  his  p6a  througb 
it,  in  the  absence  of  proof  to  the  contrary  such 
mutilated  entry  will  be  treated  as  the  correc- 
tion of  an  inadvertence,  and  not  as  an  "in  de- 
fault" judgment. 

(Syllabus  by  the  Court) 

Error  from  Oity  Court  of  Albany;  D.  F. 
Crosland,  Judge. 

Action  by  the  Hercules  Manufacturing 
Company  against  tbe  Albany  Pine  Products 
Company..  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

The  Hercules  Manufacturing  Company 
brought  suit  in  the  city  court  ot  Albany 
against  tbe  Albany  Pine  Products  (>)mpany 
upon  an  open  account  Tbe  process  was  re- 
turnable to  the  May  term,  1904,  and  was  duly 
served  upon  the  defendant  At  the  trial  term 
the  plaintifE  made  a  written  motion  to  strlise 
the  defendant's  plea  upon  the  following 
grounds:  "First  Said  plea  was  not  filed  at 
the  first  term  of  said  court,  as  required  by 
sectlor.  5052  of  the  Code  of  1895.  That  said 
plea  was  not  filed  in  said  case  until  after 
said  court  bpd  fully  and  completely  adjourn- 
ed. Second.  Defendants  then  sought  to  file 
said  ple%  after  said  court  had  adjourned  as 
above  stated,  by  an  order  of  said  court  (R. 
Hobbs),  which  now  appears  on  the  foot  or 
bottom  of  said  plea,  authorizing  the  filing 
thereof.  Third.  Plaintiffs  aver  that  said  or- 
der admitting  said  plea  to  be  filed  as  afore- 
said is  a  nullity;  that  the  said  court  had 
no  legal  right  or  authority  to  pass  such  an 
order  admitting  and  authorizing  said  plea  to 
be  filed  at  said  time,  and  thereby  opening 
said  case,  which  had  gone  by  in  default." 
Upon  the  hearing  of  the  motion  to  strike  tbe 
plea,  the  deputy  clerk  testified  as  follows: 
**Tbe  May  term,  1904,  of  said  court  convened 
at  about  9  o'clock  a.  m.  on  the  9tb  day  of 
May,  1904,  and  was  in  session  for  only  about 
two  hours,  during  which  time  the  appearance 
docket  was  called  (his  honor  Richard  Hobbs, 
now  deceased,  then  Judge  of  said  court  pre- 
siding), and  at  about  11  o'clock  a.  m.  of  the 
same  day  the  court  took  a  recess  to  the  23d 
day  of  May,  1904;  said  Hobbs,  the  then 
ju^re  of  said  court  announcing  from  the 
bench  that  the  court  would  take  a  recess  un- 
til the  23d  day  of  May,  1904.  That  during 
the  afternoon  of  said  day  (May  9,  1904)  he 
was  handed  the  plea  in  said  case,  with  the 
following  order,  in  the  handwriting  of  the 
then  judge  of  said  court  at  the  bottom  of  the 


same:  'Ordered  filed  May  9th,  1904.  Rich- 
ard Hobbs,  Judge  C.  0.  A.,' — ^wWch  he  filed 
in  office  on  said  9th  day  of  May,  1904^  and 
that  at  the  time  said  plea  and  order  were 
filed  the  costs  which  had  accrued  in  said  case 
were  not  paid,  and  have  not  yet  been  paid. 
That  the  docket  of  said  court  shows  said 
case  first  to  have  been  marked,  'In  default, 
May  Term,  1901,'  and  then  the  words  *In 
default*  stricken  out  aud  the  words,  'Plea 
filed.  May  Term,  1904,'  written  on  the  dock- 
et opposite  said  case,  all  in  the  handwriting 
of  said  Judge  Hobbs,  and  that  he  did  not 
know  when  said  entries  were  made  by  Judge 
Hobbs  on  said  docket"  Upon  this  evidence 
the  court  sustained  the  motion  to  strike  the 
plea,  and  the  defendant  excepts  and  assigns 
the  same  as  error. 

John  D.  Pope,  for  plaintiff  in  error.  Woo- 
ten  &  Hofmayer  and  L.  W.  Nelson,  for  de- 
fendant in  error. 

EVANS,  J.  (after  stating  the  facts).  The 
evidence  does  not  show  that  the  case  was  in 
default  Before  a  case  can  be  considered  in 
default  the  appearance  docket  must  be  call- 
ed, and  the  entry,  "In  default,"  must  be  en- 
tered. Gordon  v.  Hudson,  120  Oa.  098,  48  S. 
B.  181.  While  it  appears  that  an  entry  was 
made  by  tbe  presiding  judge,  "In  default" 
it  also  appears  that  the  same  judge  defaced 
the  entry  by  passing  bis  pen  througb  it. 
Such  mutilated  entry  should  not  have  the 
effect  of  a  judgment  of  'in  default"  and  is 
rather  attributable  to  an  effort  on  the  part  of 
the  judge  to  correct  an  entry  Inadvertently 
made.  In  calling  the  appearance  docket  it 
sometimes  happens  that  the  presiding  judge 
enters  a  case  "in  default"  by  mistake  where 
a  plea  has  been  filed,  and  such  erroneous  en- 
try is  corrected  by  a  total  or  partial  deface- 
ment It  is  rather  to  be  presumed  from  the 
evidence  in  the  record  that  the  entry  of  the 
judge  was  due  entirely  to  inadvertence  and 
not  to  an  attempt  to  formally  open  an  "in 
default"  judgment  A  default  cannot  be 
opened  except  in  the  way  prescribed  by  the 
statute  (Civ.  Code  1895,  §§  5070,  5072).  There 
was  no  attempt  to  comply  with  the  statutory 
requirement  The  plea  may  have  been  filed 
with  the  judge,  and  at  the  time  of  the  entry 
he  may  have  forgotten  the  fact  that  he  bad 
it  in  his  possession.  The  possibility  of  such 
an  occurrence  may  explain  the  entry  on  the . 
plea.  At  all  events,  a  case  is  not  "in  de- 
fault" unless  so  entered  on  the  docket  by 
the  judge,  and,  where  the  entry  is  marked  off 
or  defaced  by  the  judge  on  the  day  the  ap- 
pearance docket  Is  called,  such  marred  entry 
should  not  have  the  effect  of  an  "In  default" 
judgment.  The  presumption  is  that  the  case 
was  not  in  default,  but  that  the  entry  waa 
heedlessly  made  by  the  judge  through  mis- 
take, and  that  he  disfigured  the  entry  with 
his  pen  in  order  to  correct  his  mistake.  We 
hold  it  was  error  on  the  part  of  the  court  to 
strike  the  defendant's  plea. 

Judgment  reversed.  All  the  Justices  oon> 
cor,  except  SIMMONS,  a  J^  absent 
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DAVIS  T.  SANDERS  et  aL 
(Supreme  Court  of  Georgia.     June  18,  1905.) 

1.  Wnxs  —  CoNSTEUCTiow  —  Bequest   to   ▲ 
Glass. 

A  bequest  to  B.  and  her  children  is  a  be- 
quest to  a  class.  The  class  consists  of  B.  and 
such  of  her  children  as  survive  the  testator. 

[Bd.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  §  1115.] 

2.  Sahs. 

If  B.  has  no  children  at  the  death  of  the 
testator,  she  will  take  the  whole  estate. 
_[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  §  1117.] 

3.  Same. 

If  B.  had  a  child  who  died  before  the  tes- 
tator, leaving  issue,  such  issue  would  not  share 
with  B.  in  the  legacy. 

[Ed.  Note.— For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills.  §§  1196,  1208.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Jasper  County; 
H.  G.  Lewis,  Judge. 

Proceedings  to  construe  a  will  between 
R.  L.  Davis,  guardian,  and  Elizabeth  San- 
ders and  others.  Upon  the  Judgment,  Davis 
brings  error.    Affirmed. 

In  1896  W.  C.  Leverett  executed  his  last 
will  and  testament,  the  fourth  item  of 
which  Is  as  follows:  "Having  heretofore 
disposed  by  deed  or  otherwise  of  all  my  real 
estate,  I  desire  and  direct  that  my  personal 
property  be  divided  equally  between  my  wife, 
Fannie  J.  Leverett  my  daughter-in-law,  Ella 
Leverett,  and  her  children,  my  daughter 
Sallie  Pound  and  her  children  and  Bettie 
Sanders  and  her  children,  now  or  hereafter 
bom,  my  idea  being  to  divide  said  personalty 
into  four  shares  my  said  wife  to  have  one, 
my  daughter-in-law  and  two  daughters  and 
their  children  to  have  the  other  three.*' 
Subsequently,  in  1898,  he  executed  a  codicil* 
the  second  Item  of  which  is  as  follows: 
^*It  is  my  will  that  the  division  of  my  per- 
sonal property  contemplated  and  provided 
for  by  the  fourth  item  of  my  said  will, 
shall  be  made  only  of  my  personal  property 
left  remaining  after  my  said  wife  shall  have 
received  the  personal  property  given  to  her 
by  items  one  and  two  of  said  will;  that  is 
to  say  she  shall  first  receive  the  property 
given  her  in  items  one  and  two  and  shall 
then  receive  one-fourth  of  the  remainder  or 
balance  of  my  personal  property."  The  tes- 
tator died  in  19Q2,  and  Mrs.  Fannie  Leverett 
and  W.  A.  Reid  qualified  as  his  executory 
At  the  time  of  the  execution  of  the  will, 
Blrs.  Sanders  had  two  children,  Leola  and 
Lyman.  Between  the  time  of  the  execution 
of  the  will  and  the  death  of  the  testator  both 
It  these  children  died,  Leola  leaving  no  issue, 
ftud  Lyman  leaving  a  wife  and  child.  The 
executors  filed  a  petition  for  direction  and 
construction  of  the  items  of  the  will  and 
codicil  above  quoted,  the  precise  question 
being  whether  Mrs.  Sanders,  under  the  facts, 
was  entitled  to  all  of  the  bequest  to  herself 
and  her  children,  or  whether  the  heirs  of  the 


deceased  child  were  entitled  to  participate 
with  her  as  tenants  in  common.  The  case 
was  submitted  to  the  Judge  without  the  in- 
tervention of  a  Jury,  and  he  rendered  the 
following  decree:  "After  argument  heard, 
it  is  considered  and  adjudged  that  Mrs. 
Elizabeth  Sanders  takes  under  the  will  of 
W.  C.  Leverett  all  of  the  one-fourth  of  the 
residuum  of  said  personal  property  devised 
by  item  4  of  said  will  and  item  2  of  the 
codicil  thereto,  and  that  neither  the  said 
B.  H.  Sanders,  Annie  May  Sanders,  nor 
Annie  Lee  Sanders,  minor,  take  any  share 
or  interest  or  part  of  said  residuum  or  of 
said  estate  of  said  W.  a  Leverett.  It  is 
further  ordered  and  adjudged  that  said  ex- 
ecutor and  executrix  do  pay  unto  the  said 
Mrs.  Elizabeth  Sanders  all  of  said  one->fourth 
of  said  residuum,  and  pay  nothing  to  the 
said  B.  H.  Sanders,  Mrs.  Annie  May  Sanders, 
or  Annie  Lee  Sanders,  minor.  It  Is  further 
considered  that  the  costs  of  this  proceeding 
be  borne  and  paid  by  the  said  executor  and 
executrix  as  a  part  of  the  expenses  of  ad- 
ministration. This  December  7,  1904."  The 
exception  is  to  the  construction  of  these 
two  items  given  by  the  Judge  in  his  decree. 

Turner  &  Adams,  for  plaintiff  in  error. 
F.  Jordan  &  Son  and  Greene  F.  Johnson,  for 
defendants  In  error. 

EVANS,  J.  (after  stating  the  facts).  A 
gift  to  a  class  does  not  lose  its  character  as 
a  class  gift  because  some  of  the  individuals 
of  the  class  are  named.  If  the  devise  or 
legacy  is  to  named  individuals  of  a  definite 
moiety,  the  devisees  or  legatees  do  not  take 
as  a  class,  notwithstanding  they  may  sus- 
tain to  the  testator  the  same  relation,  and' 
all  might  have  been  included  under  a  gen- 
eral description,  such  as  children,  nephews, 
or  the  like.  But  where  one  of  the  persons 
who  is  to  take  with  the  class  is  named,  and 
the  others  are  uncertain  in  number,  to  be 
ascertained  in  the  future,  the  share  of  each 
dependent  upon  the  actual  number,  the  de- 
vise is  to  the  class  as  a  body  of  persons,  and 
not  as  individuals,  unless  the  will  or  the  at- 
tendant circumstances  require  a  different 
construction.  30  Am.  &  E2ng.  Enc.  L.  (2d 
Ed.)  718.  Mr.  Jarman,  in  his  treatise  on 
Wills  (1  Jar.  Wills,  §  232),  says  that  the  ques- 
tion does  not  depend  upon  the  classification 
of  the  persons  under  a  general  name,  '*but 
upon  the  mode  of  the  gift  itself,  namely,  that 
it  is  a  gift  of  an  aggregate  sum  to  a  body  of 
persons  uncertain  in  number  at  the  time  of 
the  gift,  to  be  ascertained  at  a  future  time, 
and  who  are  all  to  take  in  equal  or  in  some 
other  definite  proportions,  the  share  of  each 
being  dependent  for  its  amount  upon  the  ulti- 
mate number  of  persons."  In  the  case  ot 
Aspinwall  v.  Duckworth,  35  Beav.  307,  it 
was  held  that  a  gift  to  A.  and  the  children 
of  B.  was  a  gift  to  a  class,  and  that,  if  one 
of  them  happened  to  die  in  the  testator's 
lifetime,  the  survivors  would  take  the  whole. 
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and,  If  only  one  flranriyed,  be  would  take  the 
whole  fund.  As  was  said  by  the  Master  of 
tbe  Rolls  In  Re  Stanhope's  Trusts,  27  Beay. 
203:  "A  person  may  make  a  bequest  to  a 
class,  as  to  the  daughters  of  A.  and  the 
daughters  of  B.,  and  he  may  add  any  other 
person  to  them,  making  together  one  class; 
and  that  is  what  is  done  here,  and  only  those 
daughters  who  survlyed  the  testator  take 
vested  Interests.  It  is  not  a  question  of  tak- 
ing as  tenants  in  common  or  joint  tenants, 
but,  whether  they  take  as  tenants  in  com- 
mon or  Joint  tenants,  they  take  nothing  un- 
less they  survive  the  testator." 

The  learned  counsel  for  the  plaintiff  in 
error  contends  that  the  bequest  is  to  Mrs. 
Sanders  of  one  moiety  in  the  legacy,  and  to 
her  children,  as  a  class,  of  one  or  more  moie- 
ties, dependent  upon  the  number  of  mem- 
bers of  the  class  who  take  under  the  will; 
or,  to  express  it  differently,  that  Mrs.  San- 
ders is  not  comprehended  in  any  class,  but 
that  she  and  the  class,  1.  e.,  her  children, 
take  under  the  will  as  tenants  in  common; 
that  under  the  common-law  rule  the  legacy 
would  have  lapsed,  but  that  such  lapse  will 
be  prevented  by  Civ.  Code,  |  3330,  which 
provides:  "If  a  legatee  dies  before  the  tes- 
tator, or  if  dead  when  the  will  is  executed, 
but  shall  have  issue  living  at  the  death  of 
the  testator,  such  legacy,  if  absolute  and 
without  remainder  or  limitation,  shall  not 
lapse,  but  shall  vest  in  the  issue  in  the  same 
proportion  as  if  inherited  directly  from  their 
deceased  ancestor."  Mrs.  Sanders'  interest 
could  not  be  enlarged  or  reduced  by  the  num- 
ber of  the  children,  unless  she  is  included  in 
the  class.  If  her  share  in  the  bequest  is 
distinct  to  herself,  then  the  only  construc- 
tion which  could  be  placed  on  the  will  would 
be  that  she  would  take  one-half  of  the  be- 
quest and  her  children  the  other  half,  and 
such  a  construction  would  manifestly  do  vio- 
lence to  the  testator's  Intention.  A  case  in 
point  is  Mitchell  v.  Mitchell  (Conn.)  47  Atl. 
325.  There  the  devise  was  to  Lawrence 
Biitchell  and  his  children,  and  the  court  said: 
•*The  words  in  this  part  of  the  will,  TJaw- 
rence  Mitchell  and  his  children,'  standing 
alone;  must  be  taken  to  mean  Lawrence 
Mitchell  and  all  his  children.  They  can  have 
no  other  meaning.  It  is  a  devise  to  a  class. 
A  class  is  a  number  of  persons  or  things' 
ranked  together  for  some  common  purpose. 
Bou.  Law  Diet  And,  when  a  legacy  is  to  a 
class,  all  those  will  take  who  are  embraced 
in  the  class  at  the  time  the  legacy  takes  ef- 
fect In  point  of  enjoyment  ♦  •  ♦  The 
class  consists  of  Lawrence  Mitchell  and  all 
his  children."  Mrs.  Sanders  was  included  in 
the  class  with  her  children,  and  her  share 
in  the  legacy  is  measured  by  the  number  of 
her  children  surviving  at  the  testator's 
death,  and,  if  none  survive,  she  takes  the 
whole  estate  bequeathed  to  herself  and  chil- 
dren. Martin  v.  Trustees,  98  Ga.  320,  25  S. 
E.  522.  See>  also,  Parker  v.  Churchill,  104 
Qa.  12%  30  S.  B.  642. 


The  section  of  the  Code  on  the  subject  of 
lapsed  legacies  quoted  above  has  no  ai^Ii- 
cation  to  the  case  where  the  legacy  is  to  a 
class  and  one  or  more  of  the  class  is  in  esse 
at  the  testator's  death.  It  is  only  when  all 
the  members  of  the  class  predecease  the  tes- 
tator that  a  lapse  will  be  prevented  by  this 
Code  secticm.  In  Cheney  v.  Selman,  71  Ga. 
384,  the  bequest  was  to  the  "children  of 
Tilda  Cleckler."  Neither  at  the  execution  of 
the  will  nor  at  the  death  of  the  testator  were 
there  any  children  of  Tilda  Cleckler  in  life. 
She  had  one  son  who  was  dead,  but  who  left 
surviving  him  his  children.  Under  these  cir- 
cumstances the  court  held  that  the  son's 
children  took  under  the  will  by  virtue  of 
Code  1895,  {  3330.  The  rule  is  different 
where  the  devise  is  to  a  class  and  some  mem- 
ber of  the  class  survive  the  testator.  The 
survivors  take  the  entire  legacy.  Davie  v. 
Wynn,  80  Ga.  673,  6  S.  E.  183;  Tolbert  v. 
Burns,  82  Ga.  213,  8  S.  B.  79;  Martin  v.. 
Trustees,  supra.  The  fact  is  admitted  that 
the  children  of  Mrs.  Sanders  died  before  the 
death  of  the  testator.  She  was  the  sole  sur- 
vivor of  the  class,  and  took  the  entire  legacy 
devised  to  her  and  her  children. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  SIMMONS,  C.  J.,  absent 


(123  Ga.  242) 
CONRAD  V.  KENNEDY  et  aL 
(Supreme  Court  of  Georgia.     June  14,  1905.) 

1.  WiLiiS— Pbobatb  in  Anothsb  Statb— Evi- 
dence—Transcript. 

In  order  to  admit  in  evidence  in  this  state 
a  transcript  of  *a  will  and  its  probate  in  anoth- 
er state  of  the  Union,  it  is  not  sufficient  that 
the  clerk  of  the  court  where  the  probate  was 
made  shonld  certify  under  the  seal  of  the  court 
that  the  transcript  is  correct  as  appears  of 
record  in  his  office,  but  It  Is  also  necessar;^  that 
the  judge,  chief  justice,  or  presiding  magistrate 
of  the  court  shall  certify  that  the  attestation  is 
in  due  form.    Civ.  Code  1895,  §  5237. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  20, 
Cent  Dig.  Evidence,  H  1876,  1377.1 

2.  Appeai/— Harulbss  Error. 

Where  the  correct  rejection  of  a  transcript 
of  a  will  and  Its  probate  from  another  state 
necessitates  the  grant  of  a  nonsuit,  rulings  as 
to  other  evidence,  whether  correct  or  erroneous, 
will  not  cause  a  reversal. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Laurens  Coun- 
ty;   H.  Q.  Lewis,  Judge. 

Action  by  Holmes  Conrad,  Jr.,  against  J. 
A.  Kennedy  and  others.    Judgment  for  de- ' 
fendants,    and   plaintiff   brings   error.    Af- 
firmed. 

Jno.  M.  Stubbs,  a  B.  Baker,  and  Aker- 
man  &  Akerman,  for  plaintifT  in  error.  J. 
n.  Martin,  Wm.  Falrcloth,  G.  H.  Williams, 
W.  E.  Simmons,  and  J«  K.  Hines,  tait  de- 
fendants in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  SIMMONS*  a  J* 
absent 
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YBSTEL  ▼.  TASKEB. 
(Supreme  Court  of  Georgia.     June  14,  1905.) 

1.  Receiv£R8~-R|ght  to  Sue. 

While,  as  a  general  rule,  a  receiver  can- 
not bring  suit  except  by  express  authority  of 
court  (Screven  v.  Clark,  48  Ga.  42),  this  rule 
does  not  apply  to  a  petition  for  injunction 
brought  by  the  receiver  in  the  court  by  which 
he  was  ap|K>inted.  The  fact  that  the  court  en- 
tertains his  petition  is  tantamount  to  a  grant 
of  authority  to  sue. 

2.  Same—Interfebence  with  Property— In- 
junction. 

'*It  is  the  duty  of  the  court  to  protect  from 
interference  the  property  in  its  possession 
through  its  receiver,  an  oflScer  of  the  court, 
and  the  writ  of  injunction  is  a  mild  remedy  when 
attachment  and  imprisonment  for  contempt 
might  have  been  used  by  the  chancellor."  Mar- 
shall V.  Lockett,  76  Ga,  200.  The  granting  of 
an  injunction  to  restrain  any  unauthorized  in- 
terference with  property  in  the  possession  of  a 
receiver  **is  a  necessanr  incident  to  the  power  of 
appointing  receivers.'*  Woodbum  v.  Smith,  22 
S:  E.  966,  96  Ga.  245.  It  follows  that  the  de- 
murrer to  the  petition  was  properly  overruled. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court;  Fannin  Coun- 
ty;  Geo.  F.  Gober,  Judge. 

Action  by  Charles  Tasker,  receiver,  against 
J.  P.  VesteL  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

T.  A.  Brown,  N.  A.  Morris,  Wm.  Butt, 
and  D.  W.  Blair,  for  plaintiff  in  error.  J. 
Z.  Foster  and  O.  R.  Dupree,  for  defendant 
In  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  SIMMONS,  a  J., 
absent 
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McCOMB  et  al.  ▼.  HINES. 

(Supreme  Court  of  Georgia.     June  14,  1905.) 
1.  AppEAii— ItEViBW—BBiEr  or  Evidence. 

The  Supreme  0>urt  will  not  review  the  ev- 
idence in.  a  case  when  it  is  apparent  that  there 
has  been  no  bona  fide  effort  to  brief  the  evidence 
as  required  by  law,  and  when  the  document  pur^ 
porting  to  be  a  brief  of  the  evidence  is  exten- 
sively interspersed  with  objections  to  testimony, 
statements,  motions,  and  arguments  of  counsel 
rulings  of  the  court  evidence  to  which  objec- 
tions were  sustained,  and  also  with  colloquies 
between  counsel  and  court,  none  of  which  could 
properly  have  been  placed  in  a  brief  of  evi- 
dence. Equitable  Mtg.  Company  v.  Bell,  42 
S.  E.  82,  115  Ga.  651;  Graham  v.  City  of 
Baxley,  43  S.  E.  405.  117  Ga.  42;  Wall  ▼. 
Mercer,  46  S.  B.  420,  119  Ga.  346. 
^.  Same— Affibmanoe. 

Where,  in  such  a  case,  no  question  Is  pre- 
sented for  decision  which  can  be  determined 
without  reference  to  the  evidence,  the  judgment 
of  the  court  below  must  be  affirmed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Baldwin 
County;  H.  G.  Lewis,  Judge. 

Action  between  A.  V.  McComb  and  others 
and  J.  R.  Hinea.  From  the  judgment,  Mc- 
Comb and  others  bring  error.    Affirmed. 

D.  B.  Sanford,  D.  S.  Sanford,  and  J.  T. 
Allen,  for  plaintiffs  in  error.  Mines  &  Vin- 
son, for  defendant  in  error. 


FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  SIMMONSi  C  J.* 
absent 


(123  6a.  2S0) 
PHINAZEB  T.  BUNN. 
(Supreme  Court  of  Georgia.     June  14,  1905.- 

1.  Adhinistbation    or    Estates  ^  Cuoicf 
AGAIN5T  Decedent— Evidence. 

The  evidence,  taken  In  that  light  which  was 
most  favorable  to  the  plaintiff,  autnorized  a  find- 
ing that,  under  ail  the  circumstances  proved, 
and  considering  the  character  of  the  services 
rendered  by  the  adult  daughter  to  her  father 
during  his  last  illness,  she  was  not  prompted 
solely  by  the  natural  duty  owing  by  her  to  him, 
but  that  both  parties  contemplated  that  she 
should  be  compensated  out  of  his  estate  after 
his  death;  and  the  judgment  refusing  a  second 
new  trial  will  not  be  interfered  with. 

2.  Witness— Exahination^Lbadino    Ques- 
tions. 

The  interrogatories  were  not  leading,  but, 
so  treating  them,   there  would   have  beeia   no 
abuse  of  discretion  in  allowing  the  answers  to 
be  read. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Forsyth;  W.  li. 
Clark,  Judge. 

Action  by  Frances  Bunn  against  John 
Phinazee,  administrator.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

This  was  an  action  by  an  adult  child 
against  the  administrator  of  her  father's  es- 
tate to  recover  for  services  rendered  her 
father  In  nursing  and  caring  for  him  during 
his  last  illness,  and  in  doing  other  work  on 
the  farm  and  in  the  house  of  her  father. 
There  was  a  verdict  for  the  plaintiff.  The 
defendant  made  a  motion  for  a  new  trial, 
based  upon  the  grounds  that  the  verdict  was 
without  evidence  to  support  it,  and  that  the 
coiurt  allowed  answers  to  certain  interroga- 
tories to  be  read  over  an  objection  that  the 
questions  were  leading.  The  motion  was 
overruled,  and  the  defendant  excepted. 

Persons  &  Persons,  for  plaintiff  in  error. 
J.  B.  Williams  and  Wightman  Bowden,  for 
defendant  In  error. 

COBB,  J.  1.  Children  being  under  a  mora! 
dnty  to  nurse  and  care  tor  their  infirm  par- 
ents,  a  promise  to  pay  is  not  implied  from 
the  mere  fact  of  service,  as  in  case  of  stran- 
gers. But  the  perfonnance  of  such  service 
is  a  sufiiclent  consideration  for  kn  express 
promise  to  pay.  Hudson  v.  Hudson,  87  Oa. 
678,  18  S.  B.  588,  27  Am.  St  Rep.  270;  Butler 
V.  Billups,  101  Ga.  102,  28  S.  B.  615;  Weaver 
V.  Cosby,  100  Ga.  810,  816,  34  S.  B.  680. 
While  a  contract  to  pay  will  not  be  Implied 
from  the  miere  performance  of  the  services, 
there  are  cases  where  the  law  will  imply  a 
contract  by  a  parent  to  pay  a  child  for 
services  of  the  character  above  referred  to. 
In^  Mnrrell  v.  StudstUl,  104  Ga.  606,  80  S. 
E.  750,  Mr.  Justice  Lewis  said:  'Tills  court 
has  never  decided  that  on  account  of  rela- 
tionship, however  near,  there  can  be  no  re- 
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covery  for  services  rendered  by  one  relatiye 
to  anotlier,  without  proof  of  an  express  con- 
tract" In  Hudson  v.  Hudson,  90  Ga.  581, 
16  S.  E.  349,  it  was  held  that  a  recovery 
might  be  had  if  an  express  contract  was 
shown,  or  If  the  "surrounding  circumstan- 
ces ••  •  indicate  that  H  was  the  inten- 
tion of  both  parties  that  compensation  should 
be  made,  and  negative  the  idea  that  the 
services  were  performed  merely  because  of 
that  natural  sense  of  duty,  love,  and  affec- 
tion arising  out  of  this  relation."  This  rul- 
ing was  reaffirmed  in  O'Kelly  v.  Faulkner, 
02  Ga.  522,  17  S.  B.  847,  though  in  that  case 
the  evidence  was  not  sufficient  to  show  that 
payment  for  the  services  was  in  the  contem- 
plation of  both  parties.  See,  also.  Weaver 
V.  Cosby,  109  Ga.  816.  34  S.  B.  680;  Walker 
V.  Brown,  104  Ga.  361.  30  S.  B.  867.  In  the 
cases  of  Murrell  v.  Studstill,  104  Ga.  604, 
30  S.  B.  750,  and  Hurst  v.  Lane,  105  Ga. 
506,  31  S.  B.  135,  no  express  contract  was 
shown,  and  it  was  held  that  the  circumstan- 
ces were  such  as  to  show  that  the  parties 
contemplated  that  the  plaintiffs  (one  a  grand- 
child and  the  other  a  niece)  should  receive 
compensation  for  their  services.  We  hardly 
think  the  evidence  In  this  case  Is  sufficient 
to  show  an  express  contract  While  some 
of  the  vritnesses  did  say  there  was  a  contract 
between  the  plaintiff  and  her  father,  taking 
their  testimony  as  a  whole  no  express  con- 
tract was  shown.  There  was  evidence  that 
the  plaintiff  was  35  or  40  years  of  age;  that 
she  nursed  and  cared  for  her  father  for  a 
long  period  of  time  while  he  was  stricken 
with  paralysis;  that  she  also  hoed  and  plow- 
ed in  the  field  for  him  during  this  time;  that 
the  father  stated  several  times  that  he  had 
given  the  plaintiff  the  "home  place,  or  the 
money  it  would  bring,"  for  waiting  on  liim; 
that  he  had  stated  this  in  the  presence  of  the 
plaintiff:  that  he  frequently  said  the.  plain- 
tiff must  have  pay,  as  she  had  earned  it, 
and  the  plaintiff  would  make  no  response  to 
the  statement;  that  the  father  was  taken 
sick  in  the  fall  of  1897,  but  made  the  state- 
ment in  the  spring  of  1898  about  wanting 
the  plaintiff  to  have  pay,  and  that  he  died 
about  February,  1899;  that  the  services  per- 
formed by  the  plaintiff  were  worth  $30  per 
month,  and  extended  over  a  period  of  17 
months.  We  think  the  Jury  could  find  from 
the  evidence  that,  considering  all  the  cir- 
cumstances, both  the  father  and  the  daugh- 
ter contemplated  she  should  receive  com- 
pensation for  the  services  rendered — especial- 
ly so  in  view  of  the  character  of  the  serv- 
ices rendered.  See  Murrell  v.  Studstill.  su- 
pra. The  Judgment  refusing  to  grant  a  sec- 
ond new  trial  will  not  be  interfered  with. 
2.  An  examination  of  the  interrogatories 
ebjected  to  shows  that  they  were  not  lead- 
ing. They  did  not  suggest  the  answer  ex- 
pected.. Franks  v.  Gress  Lumber  Co.,  Ill 
Ga.  87,  36  S.  B.  314.  besides,  the  allowance 
of  leading  questions  is  a  matter  within  the 
diflcrotlon  of  the  trtal  judge.    Ga.  B.  Co.  y. 


Churchill,  118  Ga.  14,  38  S.  B.  336,  and  cita- 
tions. And  his  Judgment  will  be  reversed 
only  where  it  is  apparent  that  injustice  hap 
been  done.  City  of  Rome  v.  Stewart,  116 
Ga.  738  (2),  740.  42  S.  B.  1011.  Greater  lib- 
erality should  be  allowed  as  to  the  form 
of  interrogatories  than  in  the  case  of  ordinary 
questions  to  a  witness  when  on  the  stand. 
Ewing  V.  Moses,  51  Ga.  410,  419. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  SIMMONS,  a  J.,  absent 


(123  Ga.  194) 
EDMONDSON  v.  STATE  (two  cases). 

(Supreme  Court  of  €r€orgla.     June  14,  1905.) 

1.  Judge— DiSQUALiFiGATioN^AimsOBiTT  of 
Another  Judge  to  Act. 

Neither  under  the  act  of  1885  (Acta  1884- 
85,  ^.  475,  §  30),  nor  under  the  constitutional 
provision  allowing  the  judge  of  the  superior 
court  to  preside  in  the  city  court  in  cases  where 
the  jud^  of  the  latter  is  disqualified -to  preside, 
did  the  judge  of  the  superior  court  of  the  Macon 
circuit  have  authority  to  administer  an  oath 
and  attest  an  affidavit  made  as  a  basis  for  an 
accusation  in  the  city  court  of  Macon  on  the 
ground  that  the  judge  of  the  latter  court  was 
disqualified  from  attesting  the  affidavit  because 
of  relationship  to  the  defendant.  A  judgment 
based  upon  such  an  affidavit  and  accusation 
should  be  arrested  on  motion. 

2.  Samb—Diskissal  or  Pboceedings. 

The  case  being  controlled  by  the  foregoing 
ruling,  the  writ  of  error  based  on  the  overruling 
of  the  motion  for  new  trial  Is  dismissed,  with 
direction  that  all  proceedings  in  the  case  be 
vacated. 

(Syllabus  by  the  Court) 

Error  from  City  Oourt  of  Macon;  W.  M. 
Clark,  Judge. 

Sam  Edmondson  was  convicted  of  canying 
a  concealed  weapon,  and  brings  error.  Re- 
versed. 

An  affidavit  was  made  before  the  Judge  of 
the  city  court  of  Macon  as  a  foundation  for 
an  accusation  charging  the  defendant  with 
the  offense  of  carrying  a  concealed  weapon 
under  the  act  of  August  14,  1885,  creating 
the  city  court  of  Macon  (Acts  1884-85,  pp. 
475,  476).  The  defendant  was  related  to  the 
judge  of  that  court  The  Judge  considered 
himself  disqualified  to  act,  and  an  applica- 
tion was  made  to  the  Judge  of  the  superior 
court  of  the  circuit  He  administered  the 
oath  to  the  prosecutor  and  attested  the  afll- 
davit,  and  upon  it  an  accusation  was  fram- 
ed. When  the  case  came  on  for  trial,  the 
judge  of  the  superior  court  was  absent  The 
Judge  of  the  city  court  passed  an  order  de- 
claring himself  disqualified,  and  calling  upon 
the  Judge  of  the  city  court  of  Forsyth  to  pre- 
side and  dispose  of  the  case  for  him.  The 
last-named  judge  presided,  and  after  convic- 
tion the  defendant  made  a  motion  in  arrest 
of  judgment;  one  ground  being  because  the 
afiSdavlt  on  which  the  accusation  was  based 
showed  on  its  face  that  it  was  sworn  out 
before  the  Judge  of  the  superior  court  of  the 
Macon  circuit  without  authority  of  law,  and 
that   the   accusation   and   convlcti<\n   based 
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thereon  were  illegal.  There  was  another 
groond  of  the  motion,  which  need  not  be  set 
out  The  defendant  also  made  a  motion  for 
a  new  trial.  Both  motions  were  overmled, 
and  the  defendant  excepted. 

M.  G.  Bayne,  for  plaintiff  in  error.  Wm. 
Branson,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  (after  stating  the  above 
facts).  1.  The  act  of  August  14,  1885  (Acts 
1884r-85,  pp.  475,  476,  §  30),  provides  "that 
the  defendants  in  criminal  cases  in  said  city 
court  of  Macon  may  be  tried  on  written  ac- 
cusation setting  forth  plainly  the  offense 
charged,  founded  on  affidavit  made  by  the 
prosecutor;  said  affidavit  shall  be  made  be- 
fore said  judge  and  said  accusation  shall  be 
signed  by  the  prosecutor  and  the  prosecut- 
ing officer  in  said  court."  It  is  contended  that 
the  judge  of  the  city  court  was  disqualified 
from  taking  and  attesting  the  affidavit  be- 
cause of  his  relationship  to  the  defendant 
It  is  not  altogether  certain  that  there  was 
any  disqualification,  so  far  as  administering 
the  oath  and  attesting  the  affidavit  was  con- 
cerned, although  the  judge  was  disqualified 
from  presiding  on  the  trial  of  the  case.  See, 
on  this  subject,  Thornton  v.  Wilson,  55  Ga. 
007;  Savage  v.  Oliver,  110  Ga.  636,  638,  36 
S.  E.  54,  and  cases  cited;  17  Am.  &  Eng.  E. 
L.  (2d  Ed.)  p.  753;  Civ.  Code  1895,  S  4045. 
On  the  subject  of  the  disqualification  of  min- 
isterial officers,  see  Herring  v.  State,  119  Ga. 
710,  715,  46  S.  E.  876;  Ex  parte  Gist,  26  Ala. 
156,  161 ;  Plury  v.  Grimes,  52  Ga.  341 ;  State 
V.  Jeter,  60  Ga.  489 ;  Johnson  v.  Shurley,  58 
Ga.  417.  It  is  unnecessary  to  decide  wheth- 
er the  judge  of  the  city  court  of  Macon  was 
disqualified  to  administer  the  oath  and  at- 
test the  affidavit  or  not  In  any  event,  no 
authority  was  conferred  by  the  act  of  1885 
upon  the  judge  of  the  superior  court  to  do 
so.  The  Constitution  authorizes  the  judge 
of  the  city  court  and  the  judge  of  the  supe- 
rior court  to  preside  in  the  courts  of  each 
other,  respectively,  in  cases  where  either  is 
disqualified,  in  any  county  where  a  city  court 
exists  (Civ.  Code  1895,  §  5851) ;  but  where  a 
legislative  act  provides  that  a  prosecution 
in  a  certain  city  court  shall  be  begun  by  affi- 
davit made  by  the  prosecutor,  which  shall  be 
made  before  the  judge  of  that  court,  the 
constitutional  provision  referred  to  does  not 
of  itself  authorize  the  judge  of  the  superior 
court  of  the  circuit  to  take  and  attest  such 
an  affidavit,  on  the  ground  that  the  judge  of 
the  city  court  is  disqualified  from  acting  by 
reason  of  relationship  to  the  defendant  This 
is  not  presiding  in  a  case  in  the  city  court, 
within  the  meaning  of  the  Constitution. 
Northwestern  Mut  Life  Ins.  Co.  v.  Wilcox- 
on,  64  Ga.  556;  Ivey  v.  State,  112  Ga.  175, 
37  S.  E.  398.  The  affidavit  made  before  the 
judge  of  the  superior  court  and  attested  by 
him,  and  the  accusation  based  thereon,  be- 
ing without  authority  of  law,  the  judgment 
should  have  been  arrested  on  motion. 


2.  On  the  trial  the  judge  of  the  city  court 
of  Forsyth  presided  at  the  request  of  the 
judge  of  the  city  court  of  Macon,  on  th* 
ground  that  the  latter  was  disqualified.  Act9 
1899,  p.  48.  Inasmuch  as  the  ruling  above 
made  controls  the  entire  case,  it  would  be 
useless  to  refer  to  the  rulings  made  on  the 
trial.  The  writ  of  error  bringing  up  the 
overruling  of  the  motion  for  a  new  trial  Is 
dismissed,  with  direction  that  all  proceed- 
ings In  the  case  be  vacated. 

Judgment  reversed  in  the  first  case.  Writ 
of  error  dismissed  in  the  second  case,  with 
directions.  All  the  Justices  concur,  except 
SIMMONS,  G.  J.,  absent 


(128  Ga.  tm 


WARREN  V.  GAT. 


(Supreme  Court  of  Georgia.     June  14,  1905.) 

1.  Specific  Pebfobmance  ~  Parol  Sale  of 
Land— Instbuctions. 

When  the  charge  of  the  judge  is  considered 
as  a  whole,  the  instructions  as  to  the  degree  of 
proof  required  to  authorize  a  decree  for  the 
specific  performance  of  a  parol  contract  for  the 
sale  of  land  were  simply  that  the  minds  of  ttie 
jury  must  be  clearly  satisfied  by  unequivocal 
testimony  that  such  a  contract  had  been  entered 
into,  and,  when  so  construed,  the  instruction 
was  not  erroneous. 

[Ed.  Note. — For  cases  in  point  see  vol.  44, 
Cent  Dig.  Specific  Performance,  S  388.] 

2.  Same— Evidence. 

The  evidence  warranted  the  verdict   and 
no  reason  appears  for  reversing  the  judgment 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Laurens  Coun- 
ty;   H.  G.  Lewis.  Judge. 

Action  by  Norman  T.  Gay,  by  his  next 
friend,  against  D.  T.  Warren.  Judgment 
for  plalntlfT,  and  defendant  brings  error. 
Afilrmed. 

Norman  T.  Gay  brought  an  action  of 
ejectment  In  the  common-law  form  against 
Warren  and  Conner  to  recover  possession 
of  a  lot  of  land,  in  the  Twelfth  District  of 
Laurens  county,  and  mesne  profits.  Subse- 
quently he  brought  through  his  next  friend, 
C.  M.  Gay,  an  equitable  petition  against  the 
same  parties,  alleging  that  they  were  in 
possession  of  the  lot  of  land  above  referred 
to,  and  were  destroying  the  growing  trees 
thereon,  and  prayed  for  an  injunction  and 
for  a  recovery  of  the  land.  Attached  to 
the  petition  was  an  abstract  of  title  originat- 
ing in  a  grant  from  the  state,  and  showing 
that  the  plaintifT  claimed  to  derive  title 
through  McRae,  who  claimed  under  a  con- 
veyance from  Powell,  who  by  various  con- 
veyances had  derived  title  from  the  original 
grantee.  It  also  appeared  from  the  abstract 
that  Powell  had  obtained  a  conveyance  from 
Emanuel  Gay,  who  seems  to  have  had  some 
claim  to  the  land  not  connected  with  the 
original  grantee.  Warren  filed  an  answer, 
in  which  he  alleged  that  he  was  In  posses- 
sion and  claimed  title  to  the  land;  that 
Conner  was  merely  his  tenant;  that  he  had 
bought   the   land   in   dispute   from    McRa* 
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before  McRae  sold  and  conveyed  to  the 
plaintiff;  and  that  a  M.  Gay,  the  father  of 
the  plaintiff,  a  minor,  who  represented  his 
son  In  the  transaction,  had  notice,  at  the 
time  he  purchased  from  McRae  and  receiv- 
ed the  deed  to  his  son,  of  the  contract  of  sale 
which  had  been  entered  into  between  Mc- 
Rae and  the  defendant.  The  defendant  al- 
leged that  McRae  agreed  to  sell  the  land  in 
dispute  to  him  for  $500;  that  he  had  paid 
$310  of  the  purchase  money,  and  had  ten- 
dered to  McRae  on  various  occasions  the 
balance  of  the  same;  that  he  had  gone  into 
possession  on  the  faith  of  this  contract,  and, 
had  been  ever  since  in  peaceable  possession 
of  the  property.  He  denied  the  trespasses 
alleged,  and  that  the  land  was  worth  for 
rent  the  amount  claimed;  prayed  that  Mc- 
Rae be  made  a  party,  that  the  parol  con- 
tract between  him  and  McRae  be  specifical- 
ly performed,  that  a  decree  be  entered  de- 
claring that  he  was  the  owner  of  the  land, 
that  his  possession  be  quieted  as  against 
the  claim  of  the  plaintiff,  that  the  deed 
from  McRae  to  the  plaintiff  be  canceled,  and 
for  general  relief.  McRae  was  by  proper 
order  made  a  party  to  the  case.  The  two 
cases  were  by  order  of  the  court  consolidat- 
ed, and  on  the  trial  a  verdict  was  rendered 
in  favor  of  the  plaintiff  for  the  premises  in 
dispute  and  $442  mesne  profits,  and  in  f avcHr 
of  the  defendant  against  McRae  for  $10, 
which  had  been  paid  as  earnest  money  to 
bind  the  bargain  which  the  defendant  claim- 
ed had  been  made  between  him  and  McRae 
for  the  sale  of  the  land.  The  plaintiff  made 
a  motion  for  a  new  trial  upon  the  general 
grounds,  and  on  various  grounds  assifirning 
error  upon  different  portions  of  the  charge 
of  the  judge.  The  motion  was  overruled, 
and  Warren  excepted. 

J.  K.  Hines  and  Grlner  ft  Adams,  for  plain- 
tiff in  error.  B.  D.  Graham,  for  defendant 
In  error. 


COBB,  J.  1.  The  Judge  charged  the  Jury 
as  follows:  "I  charge  you  that.  In  order  to 
establish  a  parol  contract  for  the  sale  of  land 
that  would  be  a  basis  of  recovery  for  de- 
fendant and  a  verdict  in  his  favor  for  specific 
performance,  the  evidence  must  be  so  clear 
and  unequivocal  as  to  satisfy  your  minds  to  a 
reasonable  certainty  that  such  a  contract  was 
made."  This  charge  was  alleged  to  be  er- 
roneous because  it  required  a  higher  degree 
of  proof  than  the  law  demands.  Error  was 
also  assigned  upon  other  portions  of  the 
charge,  in  which  the  judge  used  similar  lan- 
guage. He  also  stated,  in  the  concluding 
portion  of  the  charge,  that  the  jury  were  to 
be  governed  in  this  case,  as  in  all  other  cases, 
by  the  preponderance  of  testimony,  and  by 
the  rules  of  law  to  which  he  had  called  their 
attention,  and  stated  that  by  the  preponder- 
ance of  testimony  was  meant  that  superior 
weight  of  testimony  in  favor  of  one  conten- 
tion rather  than  the  other,  and  while  it  might 


not  relieve  the  minds  of  the  Jury  entirely 
from  doubt,  if  it  was  of  such  character  and 
force  as  to  incline  their  minds  to  one  con- 
tention rather  than  to  another,  it  was  sufir 
dent  to  authorize  them  to  base  a  verdict 
upon. 

In  Prlntup  v.  MitcheU,  17  Ga.  558  (16),  63 
Am.  Dec.  258>  it  was  held  that  a  parol  con- 
tract for  the  sale  of  land,  like  the  reforma- 
tion of  a  deed  by  parol  proof,  should  b0  maae 
out  "so  clearly,  strongly,  and  satisfactorily 
as  to  leave  no  reasonable  doubt  as  to  the 
agreement.*'  As  to  the  rule  in  reference  to 
the  reformation  of  written  instruments  by 
parol  evidence,  see  Wyche  v.  Greene,  11  Ga. 
160  (4),  171.  In  Shropshire  v.  Brown,  45  Ga. 
175,  it  was  said  that,  to  entitle  a  complain- 
ant to  a  decree  for  specific  performance  of  a 
parol  contract  for  the  sale  of  land,  the  con- 
tract must  be  established  '*with  reasonable 
certainty."  In  Schnell  v.  Toomer,  56  Ga. 
170,  Judge  Bleckley,  in  referring  to  the  rul- 
ings in  11  and  17  Ga.  Reports  and  in  another 
case,  said  that  what  was  meant  by  proof  be- 
yond a  reasonable  doubt  in  such  cases  was 
such  proof  as  would  "clearly  satisfy  the 
minds  of  the  Jury  of  the  truth  of  the  plea." 
He  took  occasion  to  suggest  that,  as  ''reason- 
able doubt"  was  a  phrase  more  appropriate 
to  criminal  cases,  its  employment  to  instruct 
the  Jiu*y  in  civil  cases  had  best  be  avoided. 
In  Beall  v.  Clark,  71  Ga.  818»  the  ruling  in 
17  Ga.  was  followed  in  terms.  See,  also,  in 
this  connection,  Poullain  v.  Poullain,  76  Ga. 
420,  4  S.  B.  92  (2).  In  Harper  v.  Kellar,  110 
Ga.  423,  35  S.  B.  667,  the  rulings  in  17,  45, 
and  71  Ga.  Reports,  were  quoted  with  ap- 
proval, and  other  authorities  to  a  similar  ef- 
fect were  referred  to.  In  Dwight  v.  Jones, 
115  Ga.  744,  42  S.  B.  48,  it  was  said:  "It  is 
well  settied  that  a  parol  contract  for  land, 
like  the  reformation  of  a  deed  by  parol  proof, 
should  be  made  out  so  clearly,  strongly,  and 
satisfactorily  as  to  leave  no  reasonable  doubt 
as  to  the  agreement"  The  Judge  in  the 
charges  complained  of  seems  to  have  follow- 
ed the  suggestion  of  Judge  Bleckley  in  56 
Ga.,  and  avoided  the  use  of  the  expression 
'^reasonable  doubt,"  but  he  did  use  the  phrase 
'^reasonable  certainty."  It  has  been  held 
that  an  instruction  to  the  Jury  that  they 
must  be  satisfied  to  a  "moral  and  reasonable 
certainty"  is  the  same  in  effect  as  saying 
that  they  must  be  satisfied  beyond  a  reason- 
able doubt  See  Bone  v.  State,  102  Ga.  387, 
30  S.  B.  845.  When  the  various  portions  of 
the  charge  in  reference  to  the  degree  of  proof 
are  considered  together,  the  effect  of  the  in- 
structions was  simply  that  this  was  a  civil 
case,  that  the  Jury  were  authorized  to  reach 
a  conclusion  from  the  preponderance  of  the 
evidence,  but  that  this  preponderance  should 
be  such  in  this  particular  case  that  before 
they  could  find  in  favor  of  the  parol  con- 
tract they  must  be  clearly  satisfied  of  the 
existence  of  the  contract  This  is  the  law. 
It  may  be  that,  under  the  rulings  which  have 
been  referred  to,  an  instruction  that  the  Jury 
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sfaotild  be  satisfied  of  the  existence  of  the 
contract  beyond  a  reasonable  doubt  would 
not  have  been  erroneous,  but  it  is  not  neces- 
sary in  this  case  to  inake  a  ruling  to  this 
effect.  The  judge  did  not  place  this  burden 
upon  the  defendant  in  his  charge  when  it  is 
considered  in  its  entirety.  The  use  of  the 
words  "reasonable  certainty/'  when  taken  in 
connection  with  other  portions  of  the  charge, 
Imposed  upon  the  plaintiff  no  greater  burden 
than  to  satisfy  the  minds  of  the  jury  by  clear 
and  unequivocal  evidence  that  the  parol  con- 
tract which  be  relied  on  had  been  entered 
into.  We  desire  to  take  this  occasion  to  em- 
phasize the  suggestion,  made  by  Judge  Bleck- 
ley, that  the  instruction  in  cases  of  this  char- 
acter should  be  simply  to  the  effect  just  in- 
dicated. 

2.  The  charge,  when  considered  as  a  whole, 
fairly  submitted  to  the  jury  the  issues  in- 
volved in  the  case,  and,  if  there  were  any 
errors  at  all  in  the  charge,  they  were  not  of 
such  a  character  as  to  require  the  granting 
of  a  new  trial.  The  evidence,  though  con- 
flicting, amply  warranted  the  verdict,  and  no 
reason  appears  for  reversing  the  judgment 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  SIMMONS,  G.  J^  absent 


(12S  Ga.  209) 

LOONBT  T.  MABTIN. 
(Supreme  Court  of  Georgia.     June  14,  1005.) 
Pabent  and  Child— Hioht  to  Oustodt—Bt- 

IDBNCE. 

Prima  facie,  the  right  to  the  custody  of  an 
infant  is  in  the  father,  and,  where  this  is  resist- 
ed upon  the  ground  that  the  father  has  relin- 
quished his  parental  rights  by  contract  a  dear 
and  strong  case  must  be  made,  and  the  terms 
of  the  contract,  to  have  the  effect  of  depriving 
the  father  of  his  control,  must  be  definite  and 
certain. 

[Ed.  Note. — ^Por  cases  in  point  see  vol.  87, 
Cent  Dig.  Parent  and  Child,  H  4^32.] 

(a)  Such  a  case  was  not  made  on  the  trial 
in  the  city  court  and  the  superior  court  did 
not  err  in  sustaining  the  certiorari. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Franklin  Coun- 
ty; R.  B.  Russell,  Judge« 

Habeas  corpus  by  H.  A.  Looney  against 
William  H.  Martin.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

This  was  a  habeas  corpus  proceeding  for 
the  possession  of  two  minor  children.  For- 
est and  Devery  Martin,  aged  respectively 
seven  and  four  years.  It  originated  in  the 
city  court  of  Camesville,  and  was  brought  by 
Looney,  the  maternal  grandfather  of  the  chil- 
dren, against  their  father.  The  judge  of  the 
city  court  awarded  the  children  to  the  grand- 
father, whereupon  the  father  took  the  case 
by  certiorari  to  the  superior  court  The  cer- 
tiorari was  sustained,  and  the  case  remand- 
ed for  another  hearing.  Looney  brought  the 
.^se  to  this  court  by  bill  of  exceptions.  The 
evidence  for  the  plaintiff  in  the  dty  court 
was  substantially  as  follows:    Martin's  wife, 


who  was  the  daughter  of  Looney,  has  been 
dead  about  three  years.  Since  the  death  of 
their  mother  the  two  children.  Forest  and 
Devery  Martin,  have  been  staying  at  Loo- 
ney's  bouse.  Their  father  has  contributed 
only  a  small  sum  to  their  support  About 
September  1,  1902,  Martin  was  at  Looney's 
house,  when  Looney  asked  him  if  he  was  not 
going  to  give  him  the  children,  and  Martin 
replied  that  Looney  could  keep  them  for  his 
lifetime.  Looney  had  frequently  made  the 
same  request  of  Martin  prior  to  this  time, 
and  Martin  had  always  said  that  he  would 
Jiot  give  his  children  away.  Looney  is  able 
to  take  care  of  the  children.  Some  time  dur- 
ing the  fall  of  1001,  Looney  and  Martin  had 
a  conversation  relative  to  Martin's  marrying 
a  second  time,  and  Looney  told  Martin  that 
he  ought  to  marry  some  one  that  would  be 
good  to  his  first  wlfe*s  children.  Martin  ad- 
mitted that  he  intended  to  marry  again,  and 
said  that  he  and  the  young  lady  had  talked 
over  the  matter  of  the  children;  that  he  had 
told  her  that  if  she  did  not  feel  that  she  could 
take  them  all  three,  and  be  a  mother  to  the 
two  children,  they  had  better  not  marry;  and 
that  she  had  expressed  a  willingness  to  do 
as  he  wished.  Looney  then  told  Martin  that 
he  did  not  think  he  could  do  better  than  to 
marry.  In  April  after  the  promise  made  by 
Martin  that  Looney  should  have  the  children 
for  his  lifetime,  Martin  came  to  Looney's 
house  and  took  the  children  home  with  him. 
Subsequently  Looney  demanded  possession 
of  the  children  on  the  contract,  and  the  de- 
mand was  refused.  The  evidence  for  the  de- 
fendant was  substantially  as  follows:  After 
the  death  of  Martin's  wife  all  of  his  house- 
hold effects  were  moved  to  Looney's  house, 
and  the  children  went  to  live  with  the  Loo- 
neys.  Some  time  in  August  1902,  Martin, 
with  a  friend,  went  to  get  his  furniture  from 
Looney.  Looney  asked  him  if  he  was  not 
going  to  let  him  have  the  children.  Martin 
replied  that  he  would  not;  that  the  chil- 
dren could  stay  part  of  the  time  with  him 
and  part  of  the  time  with  their  grandpar- 
ents, but  that  he  would  not  give  the  children 
to  anybody.  Mrs.  Looney,  who  was  present 
remarked  that  she  would  have  a  better  un- 
derstanding than  that;  and  Martin  replied 
that  it  was  either  that  or  nothing.  The  lioo- 
neys  had  frequently  asked  him  to  give  them 
the  children,  and  he  had  always  refused,  as 
he  never  had  the  remotest  Idea  of  giving 
them  to  anybody.  About  three  or  four  weeks 
before  the  issuance  of  the  writ  of  habeas 
corpus,  Martin  went  to  Looney's  house  and 
took  the  children  home  with  him,  Looney  giv- 
ing his  consent  at  the  time.  When  Looney 
afterwards  came  and  tried  to  get  the  chil- 
dren again,  he  told  him  that  the  only  way 
anybody  could  get  them  would  be  first  to 
take  his  life. 

J.  B.  Jones  and  W.  A.  Bailey,  for  plaintiff 
in  error.  J.  A.  Neese  and  A.  O,  Qolocke^ 
for  defendant  In  error. 
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CANDLER,  J.  (after  stating  tlie  foregoing 
facts).  No  question  Is  made  as  to  the  fit- 
ness of  either  of  the  parties  to  the  action 
to  have  charge  of  small  children,  or  of  their 
financial  ability  to  take  care  of  them. 
The  only  issue  raised  by  the  evidence  is 
whether  or  not  such  a  clear  and  definite 
contract  of  relinquishment  was  made  by  the 
father  as  to  warrant  the  habeas  corpus  court 
in  awarding  the  minor  children  to  the  grand- 
father rather  than  to  the  father.  This  case, 
in  its  facts,  bears  a  striking  resemblance  to 
the  case  of  Miller  v.  Wallace,  76  Ga.  479, 
2  Am.  8t  Rep.  4a  That  case,  like  this,  was 
a  contest  between  the  father  and  the  ma- 
ternal grandparents  of  a  minor  child.  It 
appeared  that  the  mother  of  the  child,  short- 
ly before  her  death,  expressed  the  wish  that 
her  mother  and  father  should  take,  care  for, 
and  raise  her  child;  and  that  the  father 
of  the  child  stated  that,  as  his  wife  wanted 
her  mother  to  have  the  baby,  she  should  do 
so.  Al>out  a  month  after  bis  wife's  death 
the  father  of  the  child  stated  that  he  wanted 
his  mother-in-law  to  take  the  child,  and 
raise  her  as  she  had  her  own  daughter,  and 
make  such  a  woman  of  her.  The  father 
subsequently,  by  stratagem,  gained  posses- 
sion of  the  child,  and  the  grandparents 
brought  habeas  corpus.  The  trial  court 
awarded  the  child  to  the  grandparents,  but 
on  writ  of  error  to  this  court  the  Judgment 
was  reversed.  It  was  held:  "Prima  facie, 
the  right  of  custody  of  an  infant  is  in  the 
father,  and  where  this  is  resisted  upon  the 
ground  of  his  unfitness  for  the  trust,  or  oth- 
er cause,  a  proper  regard  for  the  sanctity 
of  the  parental  relation  will  require  that  the 
objection  be  sustained  by  clear  and  satis- 
factory proofs;  and  a  clear  and  strong  case 
must  be  made  to  sustain  an  objection  to  the 
father's  right.  Where  it  is  insisted  that  the 
father  has  relinquished  his  right  to  the  cus- 
tody of  his  child  to  a  third  person  by  con- 
tract, the  terms  of  the  contract,  to  have  the 
effect  of  depriving  him  of  his  control,  should 
be  clear,  definite,  and  certain."  Tested  by 
this  rule,  we  think  the  Judge  of  the  superior 
court  was  Justified  in  holding  that  the  habeas 
corpus  Judge  l^ad  not  made  a  proper  use  of 
the  discretion  vested  In  him.  It  is  true  that 
there  was  positive  evidence  that  the  father 
promised  the  grandfather  that  he  should 
have  the  children  during  the  latter's  life- 
time; but  this  evidence  was  as  positively 
contradicted  by  witnesses  for  the  defendant, 
and  the  surrounding  circumstances  were  not 
such  as  to  make  out  the  clear,  convincing 
case  required  by  the  ruling  in  Miller  v.  Wal- 
lace, supra,  before  the  father  could  be  de- 
prived of  the  custody  and  control  of  his 
children.  Looney  and  his  wife  had  persist- 
ently urged  Martin  to  give  them  the  chil- 
dren, and  he  had  stubbornly  refused  to  lis- 
ten to  such  a  proposal.  On  all  occasions, 
whenever  the  circumstances  warranted,  Mar- 
tin had  asserted  his  right  to  the  possession 
of  the  children,  and  had  stated  that  he  would 
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neveir  give  them  to  anybody.  Apparently 
be  had  placed  the  children  with  the  Looneys 
only  temporarily,  untU  he  could  make  some 
arrangement  of  a  permanent  nature.  Dur- 
ing this  time  he  had  continued  to  contribute 
to  their  support  In  contracting  a  second 
marriage  he  had  made  special  provision  for 
his  diildren,  and  had  it  clearly  understood 
that  they  were  to  have  a  home  with  him. 
AU  these  circumstances  throw  a  cloud  over 
the  statement  of  the  witnesses  that  Martin 
agreed  that  Looney  should  have  the  children 
during  his  lifetime,  and  give  the  case  a 
doubtful  aspect  It  is  not  the  "clear  and 
strong  case"  which  the  law  requires  as 
showing  a  relinquishment  of  the  parental 
right.  As  was  said  in  the  case  of  Lamar 
V.  Qarrls,  117  Ga.  907,  44  S.  E.  8G8,  "the 
law  dot's  not  fly  in  the  face  of  nature,  but 
rather  seeks  to  act  in  harmony  with  it**; 
and  therefore  more  than  the  usual  proof  Is 
required  to  sustain  a  case  based  upon  the 
contention  that  a  father,  fit  and  able  to  care 
for  his  offspring,  has  voluntarily  relinquish- 
ed his  right  to  its  custody  and  control.  For 
these  reasons  we  conclude  that  the  .court 
below  properly  sirstalned  the  certiorari. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  SIMMONS,  G.  J.,  absent 
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(Supreme  Court  of  Georgia.     June  13,   3905.) 

1.  Cebtiobabi— Refusal  of  Continuance. 

No  abuse  of  discretion  is  shown  in  the  re- 
fusal by  the  court  to  postpone  the  hearing  of  a 
Certiorari  case  because  of  lack  of  opportunity 
to  file  a  traverse  to  the  answer  of  the  county 
judge,  when  it  does  not  appear  from  the  record 
that  the  plaintiff  in  error  did  not  have  such  op- 
portunity. 

2.  Geand   Jubob— Disqualification  —  Plea 
IN  Abatement. 

Previous  residence  in  the  county  for  six 
months  before  service  is  a  necessary  qualifica- 
tion of  a  grand  juror.  Disqualification  on  this 
ground  is  propter  defectum,  and,  when  urged 
by  plea  in  abatement,  before  the  indictment 
should  be  quashed  it  must  affirmatively  appear 
that  the  accused  did  not  have  notice  and  op- 
portunity to  mal(e  the  question  by  challenge  be- 
zore  the  finding  of  the  indictment. 

8.    CBnCINAL  Law— EVIDBNGS—CONFESSION. 

The  evidence  admitted  was  not  objection- 
able for  the  reason  assigned. 

4.  DisTUBBiNG  Public  Wobship. 

"Indecently  acting,"  as  used  in  Pen.  Code 
1895,  §  418,  must  be  taken  in  its  comprelien- 
sive  sense,  and  embraces  all  improper  conduct 
which  interrupts  and  disturbs  a  congregation 
of  persons  lawfully  assembled  for  divine  wor- 
ship. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  17, 
Cent.  Dig. .  Disturbance  of  Public  Assemblage, 
5  4.] 

5.  Same— DispEBSAL  of  Congbeoation. 

Where  a  congregation  assembled  for  divine 
worship  after  the  morning  service  had  adjourn- 
ed for  dinner  to  be  served  on  the  church 
grounds,  with  the  intention  of  returning  after 
the  meal  to  the  churchfaouse  for  an  afternoon 
service,  in  contemplation  of  the  statute  the  con- 
gregation had  not  dispersed  while  partaking  of 
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their  dinner,  but  were  still  assembled  for  the 
puriwse  of  divine  worship. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Putnam  Coun- 
ty; H.  G.  Lewis»  Judge. 

Charlie  Folds  was  convicted  of  interrupt- 
ing public  worship.  A  writ  of  certiorari  was 
overruled,  and  he  brings  error.    Affirmed. 

The  defendant  was  tried  and  convicted  In 
the  county  court  of  Putnam  county  for  the 
offense  of  interrupting  and  disturbing  a  con- 
gregation of  persons  lawfully  assembled  for 
divine  service.  He  sued  out  a  writ  of  cer- 
tiorari, which  was  overruled,  and  the  bill  of 
exceptions  is  to  the  refusal  of  the  court  to 
sustain  the  certiorari  and  order  a  new  trial. 

W.  T.  Davidson,  for  plaintiff  In  error.  J. 
B.  Pottle,  Sol.  Gen.,  and  S.  T.  Wingfield,  for 
defendant  in  error. 

EVANS,  J.  (after  stating  the  f&cts).  L  It 
appears  from  the  petition  for  certiorari  and 
the  answer  of  the  Judge  that  upon  the  call 
of  the  case  in  the  county  court  the  defend- 
ant, through  his  counsel,  asked  a  postpone- 
ment of  the  hearing  until  he  had  an  oppor- 
tunity to  prepare  and  file  a  traverse  to  the 
answer  of  the  judge.  It  does  not  appear  oth- 
er than  that  all  of  the  proceedings  were  had 
at  the  return  term  of  the  writ  when  the  an- 
swer of  the  judge  was  filed.  The  defendant 
in  certiorari  may  at  the  first  term,  and  be- 
fore the  bearing,  traverse  the  truth  of  the 
answer  or  return,  which  traverse  shall  be  in 
writing.  Pen.  Code  1895,  S  767;  Civ.  Code 
1885,  §  4651.  Should  it  appear  that  the  an- 
swer was  filed  at  such  a  time  as  not  to  give 
the  plaintiff  in  certiorari  an  opportunity  to 
prepare  and  file  a  traverse,  the  court  should 
allow  time  sufficient  to  prepare  the  traverse; 
but,  as  the  record  does  not  disclose  that  the 
plaintiff  in  certiorari  did  not  have  ample  time 
to  prepare  and  file  his  traverse  to  the  answer 
of  the  county  judge,  it  cannot  be  said  that 
the  court  abused  its  discretion  in  refusing  to 
allow  additional  time  veithln  which  to  pre- 
pare and  file  the  traverse^ 

2.  One  of  the  errors  alleged  In  the  peti- 
tion for  certiorari  was  the  overruling  of  the 
plea  in  abatement  filed  by  the  defendant  It 
was  alleged  in  the  plea  that  one  of  the  grand 
jurors  who  served  upon  the  jury  that  return- 
ed the  bill  had  not  resided  within  the  county 
for  a  period  of  six  months.  The  evidence 
submitted  established  the  truth  of  this  allega- 
tion, but  there  was  no  evidence  submitted  to 
the  court  to  show  that  the  accused  did  not 
have  full  notice  of  the  fact  and  an  opportuni- 
ty to  make  the  question  by  challenge  before 
the  finding  of  the  Indictment.  A  necessary 
qualification  of  a  grand  juror  is  residence  in 
the  county  for  six  months  preceding  the  time 
of  serving.  Pen.  Code  1895,  %  811.  The  dis- 
qualification of  a  grand  juror  who  has  not 
resided  in  the  county  the  requisite  time  be- 
fore service  is  propter  defectum,  and  must  be 
made  by  the  accused  before  the  finding  of  the 


indictment,  unless  it  appears  that  he  did  not 
have  full  notice  and  opportunity  to  make  the 
challenge.  Edwards  v.  State,  121  Ga.  590,  49 
S.  E.  674.  The  evidence  offered  by  the  ac- 
cused failed  to  show  that  he  did  not  have 
notice  that  it  was  probable  that  an  indict- 
ment would  be  preferred  against  him,  so  as 
to  give  him  an  opportunity  to  challenge  the 
competency  of  the  juror.  There  was  there- 
fore no  error  in  overruling  the  plea  in  abate- 
ment upon  the  evidence  submitted. 

3.  The  plaintiff  in  error  complains  that  the 
court  erred  in  allowing  a  witness  to  testify 
that  while  the  defendant  was  in  his  custody, 
imder  arrest,  he  stated  that  the  pistol  drop- 
ped out  of  his  pocket,  and  was  accidentally 
discharged,  with  ho  intent  on  the  part  of  the 
defendant  to  shoot  it  The  objection  was 
that  this  statement  amounted  to  a  confes- 
sion, and  was  obtained  under  such  circum- 
stances as  to  show  that  it  was  not  voluntarily 
made.  In  the  first  place,  the  evidence  was 
not  a  confession  of  guilt  The  defendant 
distinctly  disclaimed  any  Intention  to  dis- 
charge the  pistol,  and  asserted  that  its  firing 
was  the  result  of  accident  Even  if  the  state- 
ment amounted  to  a  confession,  it  was  not 
Inadmissible  because  made  while  he  was  un- 
der arrest,  when  it  appears  that  it  was  vol- 
untary, and  not  induced  by  the  slightest  hope 
of  benefit  or  the  remotest  fear  of  injury. 
Hilbum  Y.  States  121  Ga.  844,  49  S.  B. 
318  (3). 

4.  After  defining  the  offense  of  disturbing 
divine  service  in  the  language  of  the  statute 
(Pen.  Code  1895,  S  418)  the  court  charged  as 
follows:  "I  charge  you  that  to  shoot  a  pis* 
tol  on  a  church  ground,  or  near  thereto,  while 
a  congregation  of  persons  were  lawfully  as- 
sembled there  for  divine  service,  would  be  a 
violation  of  this  section.  Whether  the  per- 
sons were  assembled  in  the  church,  or  were 
out  on  the  church  ground  for  dinner,  would 
make  no  difference.  I  charge  you  that  if  you 
believe  from  the  evidence  that  the  defendant 
shot  the  pistol,  and  that  the  shooting  was 
not  accidental,  then  it  would  be  your  duty  to 
convict  him.'*  Error  Is  assigned  upon  this 
charge,  first,  because  the  disturbance  of  a 
congregation  assembled  for  divine  worship 
by  the  discharge  of  a  pist61  on  a  church 
ground,  or  near  thereto,  was  not  compre- 
hended in  Pen.  Code  1895,  $  418;  and,  sec- 
ondly, that  the  charge  Instructed  the  Jury 
that  they  might  convict  if  they  found  that 
the  pistol  had  been  discharged  (not  acci- 
dentally) by  the  defendant  after  the  persons 
assembled  at  the  church  had  left  the  build- 
ing, and  were  upon  the  ground  for  the  pur- 
pose of  serving  dinner.  The  section  of  the 
Penal  Code  last  cited  was  designed  primarily 
for  the  protection  of  congregations  of  per- 
sons lawfully  assembled  for  divine  service. 
Any  interruption  caused  by  cursing  or  using 
profane  or  obscene  language,  or  by  being  in- 
toxicated, or  otherwise  indecently  acting, 
would  be  a  violation  of  the  statute.  The 
words  **indeceutly  acting,*'  used  in  the  stat- 
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nte,  must  be  given  a  compreheDslve  meaning. 
Indecent  conduct.  In  its  general  sense,  means 
improper  conduct ;  and,  In  determining  what 
conduct  would  be  indecent,  the  proprieties 
of  the  occasion  must  always  be  considered. 
A  congregation  may  be  disturbed  by  the  dis- 
charge of  firearms  in  the  church  building, 
and  the  persons  assembled  more  greatly 
frightened  than  by  the  mere  presence  of  an 
intoxicated  man.  If  a  person  were  to  use  an 
oath  in  church  during  the  progress  of  the 
service,  so  as  to  distract  the  attention  of  any 
member  of  the  congregation,  his  conduct 
would  be  within  the  exact  letter  of  the  stat- 
ute. The  commotion  caused  by  the  discharge 
of  firearms  very  probably  would  be  greater 
than  the  disturbance  occasioned  by  the  ut- 
terance of  a  single  oath,  and  It  would  be  giv- 
ing the  statute  entirely  too  narrow  and  re- 
stricted a  meaning  to  hold  that,  unless  the 
conduct  amounted  to  profanity  or  obscenity, 
it  would  not  be  indecent.  Thus,  In  Hicks  ▼. 
State,  60  Ga.  464,  the  second  count  in  the 
indictment  was  as  follows:  The  defendants 
"did  then  and  there  Indecently  act  and  at- 
tempt to  prevent  the  administration  of  the 
holy  sacrament  of  the  Lord's  supper  at  the 
First  African. Baptist  Church  in  Savannah"; 
and  it  was  held  that  this  count  sufficiently 
charged  indecent  behavior  in  attempting  to 
interrupt  the  communion  of  the  Lord's  sup- 
per. ''Any  attempt  to  do  so  is  Indecent* 
If  an  interruption  of  one  of  the  church  cere- 
monies would  amount  to  Indecent  conduct, 
the  disturbance  of  the  congregation  while 
assembled  for  divine  service  by  boisterous, 
tumultuous,  or  unseemly  behavior  would  be 
Indecently  acting,  in  the  terms  of  that  phrase 
as  used  In  the  statute. 

6.  The  second  criticism  made  upon  the 
charge  Is  without  merit  It  was  ruled  in 
Mlnter  ▼.  State,  104  Oa.  752,  80  8.  E.  069, 
that  a  congregation  of  persons  which  had 
been  lawfully  assembled  under  a  bush  arbor 
for  divine  service  could  be  disturbed  by  such 
acts  as  are  specified  by  section  418  of  the 
Penal  Code  of  1885,  although  the  persons 
composing  the  congregation  may  have  been 
dismissed  from  the  arbor,  but  remained  as- 
sembled around  it  for  the  purposes  of  admin- 
istering to  the  wants  of  their  domestic  ani- 
mals, and  preparing  and  eating  their  own 
dinners.  The  evidence  submitted  on  the  tri- 
al of  the  present  case  authorized  the  conclu- 
sion that  the  defendant,  within  a  hundred 
yards  of  the  church,  and  immediately  after 
the  congregation  had  left  the  church  building 
for  the  purpose  of  preparing  dinner,  did  1^- 
tentionally  discharge  his  pistol,  to  the  dis- 
turbance of  the  congregation.  On  this  par- 
ticular day  two  services  were  held— one  In 
the  forenoon,  and  the  other  In  the  afternoon 
—and  dinner  was  served  upon  the  church 
grounds  between  the  time  of  holding  these 
two  services.  In  the  contemplation  of  the 
statute,  the  congregation  had  not  dispersed, 
but  was  still  lawfully  assembled  for  the  pur- 
pose of  divine  worship;  and  proof  of  an  In- 


tentional discharge  of  a  pistol  by  the  de- 
fendant in  the  near  vicinity,  to  the  disturb- 
ance of  the  congregation,  was  sufficient  to 
authorize  his  conviction  of  the  offense  with 
which  he  was  charged.  Accordingly  there 
was  no  error  In  overruling  the  petition  for 
certiorarL    Judgment  affirmed. 

(128  Qa.  178) 

HALL  COUNTY  v.  GILMER 
(Supreme  Court  of  Georgia.     June  13,  1905.) 

1.  Writ  of  Erhob  —  Exceptions  Pendente 
Lite— Cebtificate  op  Judge. 

Where  exceptions  pendente  lite  are  filed  to 
the  overruling  or  a  demurrer,  and  are  duly  cer- 
tified by  the  judge  whose  ruling  is  complained 
of,  and  are  entered  of  record,  no  further  certifi- 
cate by  the  judge  as  to  that  ruling  is  rckiuired. 
If  the  exceptions  pendente  lite  are  properly 
brought  to  tnis  court  in  the  transcript  of  the 
record,  error  may  be  assigned  thereon  in  this 
court,  though  no  complaint  be  made  in  the 
main  bill  of  exceptions  of  the  ruling  complain- 
ed of  in  the  exceptions  pendente  lite. 

2.  Same— Dismissal. 

Therefore,  where  a  defendant  demurred  to 
a  petition,  and  the  demurrer  was  heard  and 
overruled  by  one  judge,  and  exceptions  pendente 
lite  to  his  ruling  were  duly  presented,  certified, 
filed,  and  entered  of  record,  and  the  case  refer- 
red to  an  auditor,  who  found  adversely  to  the 
defendant,  and  where,  at  a  subsequent  term  of 
court,  exceptions  to  the  auditor's  report  were 
heard  by  another  judge,  and  overruled,  a  writ  of 
error  to  this  court,  complaining  both  of  the 
overruling  of  the  demurrer  and  the  overruling 
of  the  exceptions  to  the  auditor's  report,  duly 
certified  by  the  judge  who  heard  the  latter,  will 
not  be  dismissed  on  the  ground  that  it  should 
have  been  certified  by  the  judge  who  heard  and 
overruled  the  demurrer. 

3.  Same— Cebtification. 

While  a  judge  cannot  properly  certify  to 
what  did  not  take  place  before  him,  he  may  cer- 
tify to  matters  of  record  in  the  case  before 
him ;  and  therefore  a  judge  may  certify  that  a 
bill  of  exceptions  pendente  lite  was  certified, 
filed,  and  appears  of  record  in  the  case,  though 
the  ruling  complained  of  by  the  exceptions 
pendente  lite  may  have  been  made  by  another 
judge  than  himself. 

4.  SHEBiFFa— Fees— Liabilitt  of  Countt. 

A  county  is  not  liable  to  its  sheriff  for  his 
coBtJB.  allowed  by  Pen.  Code  1895,  §  1107,  for  con- 
ducting prisoners  before  a  judge  or  court  to  and 
from  jail,  but  these  costs  must  be  collected  by 
the  sheriff  from  the  prisoners  after  conviction. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judge. 

Action  by  M.  O.  Gilmer  against  Hall  coun- 
ty. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

F.  M.  Johnson,  for  plaintiff  in  error.  Dean 
&  Hobbs,  for  defendant  in  error. 

CANDLER,  J.  1-3.  This  case  comes  from 
the  superior  court  of  Hall  county.  It  was 
an  action  of  complaint  brought  against  the 
county  by  Gilmer  for  certain  sums  alleged 
to  have  been  due  him  for  services  as  sheriff 
of  the  county.  A  demurrer  to  the  petition 
was  filed  by  the  county,  and  this  demurrer 
was  heard  and  overruled  by  Judge  Russell, 
of  the  Western  circuit,  presiding  in  place  of 
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Judge  Kimsey.  Exceptions  pendente  lite  to 
the  overruling  of  the  demurrer  were  duly 
presented,  certified  by  Judge  Russell,  and 
filed  as  part  of  the  record  in  the  case.  This 
was  at  the  January  term,  1903,  of  Hall  su- 
perior court  At  the  July  term,  1904,  of  that 
court,  Judge  Russell  referred  the  c^se  to  an 
auditor,  who,  at  the  January  term,  1905,  filed 
his  report,  which  in  every  important  partic- 
ular was  favorable  to  the  plaintiff.  The  de- 
fendant filed  exceptions  of  law  to  the  audi- 
tor's report,  which  were  heard  and  overruled 
by  Judge  Kimsey,  of  the  Northeastern  cir- 
cuit Within  the  time  prescribed  by  law, 
the  defendant  presented  its  bill  of  excep- 
tions to  Judge  Kimsey,  complaining  of  the 
overruling  of  Its  demurrer  by  Judge  Russell, 
and  of  the  overruling  of  its  exceptions  to  the 
auditor's  report  by  Judge  Kimsey.  The  bill 
of  exceptions  was  certified  as  true  by  Judge 
Kimsey,  and  the  portions  of  the  record  spec- 
ified as  material  to  a  clear  understanding  of 
the  alleged  errors.  Including  the  exceptions 
pendente  lite,  were  transmitted  to  this  court 
Upon  the  call  of  the  case  here,  the  defend- 
ant In  error  moved  to  dismiss  the  writ  of 
error,  because  the  bill  of  exceptions  excepts 
to  acts  of  Judge  Russell  more  than  80  days 
before  the  bill  of  exceptions  was  sued  out; 
because  the  bill  of  exceptions  should  have 
been  presented  to  Judge  Russell,  and  not  to 
Judge  Kimsey;  because  no  litigant  should  be 
allowed  to  join  in  one  bill  of  exceptions  com- 
plaints of  the  acts  of  two  judges,  one  at  one 
term  of  court  and  another  at  a  subsequent 
term;  because  the  plaintiff  In  error  does  not 
except  to  the  final  judgment  in  favor  of  the 
plaintiff  against  the  defendant;  and  because 
the  bill  of  exceptions  does  not  plainly  spec- 
ify the  errors  complained  of. 

The  motion  to  dismiss  is  without  merit 
The  only  object  of  exceptions  pendente  lite 
is  to  preserve  as  part  of  the  record,  by  means 
of  the  certificate  of  the  trial  judge,  that 
which  transpired  on  the  trial  of  the  case,  and 
which  would  not  otherwise  appear  of  record. 
This  is  accomplished  by  the  certificate  of 
the  trial  judge  to  the  bill  of  exceptions  pen- 
dente Ute,  and  so,  in  the  present  case,  it 
was  not  necessary  that  the  bill  of  exceptions 
on  final  writ  of  error  be  certified  by  Judge 
Russell,  as  he  had  already  certified  the  bill 
of  exceptions  i)endente  lite.  In  South  Car- 
olina R.  Co.  V.  Nix,  68  Ga.  672,  it  was  held: 
"Where  bills  of  exceptions  pendente  lite  are 
certified,  filed,  and  entered  of  record,  when 
the  case  Is  brought  up  after  final  judgment, 
error  may  be  assigned  thereon  upon  motion 
In  this  court,  though  no  mention  be  made  of 
them  in  the  main  bill  of  exceptions.  They 
are  part  of  the  record,  and,  having  been  cer- 
tified once,  need  not  be  certified  again."  See, 
also,  Hardee  v.  Griner.  80  Ga.  559,  7  S.  B. 
102.  Nor  do  we  know  of  any  reason  why  a 
litigant  may  not  join  in  one  bill  of  excep- 
tions complaints  of  the  rulings  of  two  dif- 
ferent judges.  80  long  as  they  pertain  to  the 
one  case  in  hand,  and  are  in  due  and  legal 


form  presented  to  this  court  It  Is  true  that 
Judge  Kimsey  could  not  properly  certify  to 
what  took  place  on  the  hearing  of  the  de- 
murrer before  Judge  Russell.  Cutts  ▼•  Scan- 
drett,  108  Ga.  620,  34  S.  B.  186.  But  it  was 
entirely  within  his  province  to  certify  to 
what  appeared  of  record  in  the  case  before 
him,  and,  as  the  exceptions  pendente  lite 
were  duly  entered  of  record,  there  was  noth- 
ing to  prevent  Judge  Kimsey  from  certifying 
to  that  fact,  and  ordering  the  clerk  to  send 
those  exceptions  to  this  court  as  part  of  the 
record  material  to  a  clear  understanding  of 
the  alleged  errors.  It  was  not  necessary  for 
the  plaintiff  in  error  to  except  to  the  judg- 
ment entered  on  the  report  of  the  auditor, 
for,  had  either  of  the  rulings  of  which  it 
complains  been  made  as  it  contends  they 
should  have  been  made,  the  case  against  it 
would  necessarily  have  been  at  an  end. 
There  is  no  merit  in  the  contention  that  the 
bill  of  exceptions  does  not  plainly  specify 
the  errors  complained  of. 

4.  The  sole  question  presented  by  the  bill 
of  exceptions  Is  whether  a  county  is  pri- 
marily liable  to  its  sheriff  for  the  amount  of 
$1.25  allowed  that  oflScer  by  Pen.  Code  1895, 
f  1107,  for  each  prisoner  conducted  before  a 
judge  or  court  to  and  from  jail,  or  whether 
this  fee  must  be  made  by  the  sheriff  out  of 
the  defendant  after  conviction.  The  Code 
section  referred  to  enumerates  the  fees  al- 
lowed to  sheriffs  for  various  designated  serv- 
ices, and  at  the  conclusion  of  this  enumera- 
tion provides  that  ''mileage  fees,  executing 
criminal,  and  for  guards,  herein  provided, 
shall  be  paid  by  the  county,  and  no  crim- 
inal cost  herein  provided  for  shall  be  col- 
lectible out  of  the  defendant  until  after  con- 
viction, except  costs  accruing  upon  forfeited 
recognizances."  Nowhere  in  the  section  is 
there  any  direct  and  explicit  iMrovlslon  as 
to  how  the  costs  now  under  consideration 
shall  be  paid;  but  certainly  there  is  a  clear 
Inference  in  the  language  quoted  that  they 
shall  be  made  out  of  the  defendant,  and  that 
the  county  shall  not  be  primarily  liable  for 
them.  For,  if  it  was  intended  that  the  coun- 
ty should  pay  them  in  the  first  place,  what 
reason  could  there  have  been  to  provide 
that  they  should  not  be  "collectible  out  of 
the  defendant  until  after  conviction'*?  In 
other  words,  if  they  were  not  to  be  made 
out  of  the  defendant,  why  should  it  have 
been  necessary  to  state  when  the  liability 
of  a  defendant  should  arise?  We  can  con- 
ceive of  no  answer  to  these  questions  ex- 
cept that  It  was  the  Intention  of  the  General 
Assembly  that  the  officer  should  look  to  the 
prisoners  themselves  for  his  costs  for  con- 
ducting them  before  a  judge  or  court  to 
and  from  jail.  The  case  of  Sapp  v.  Rozar, 
70  Ga.  722,  is  not  in  point  It  was  there 
decided  that  a  sheriff  is  only  entitled  to  be 
paid  once  for  bringing  a  prisoner  confined  in 
jail  into  court  for  trial,  and  once  for  return- 
ing him,  and  that  he  cannot  claim  a  fee  for 
each  time  he  may  conduct  a  prisoner  to  and 
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from  the  jail  pending  trial.  The  qneatlon 
as  to  who  was  liable  for  the  costs  did  not 
enter  Into  the  decision.  It  is  true  that  the 
defendant  In  error  in  that  case  was  the 
ordinary  of  the  county,  and,  presumably,  he 
considered  the  county  liable  for  the  costs 
which  were  really  due;  but  as  that  ques- 
tion was  not  made  or  decided  In  the  case, 
that  decision  is  not  authority  either  for  or 
against  what  is  now  held.  The  court  be- 
low should  have  sustained  the  demurrer  to 
the  petition. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  SIMMONS,  G.  J.,  absent 


(123  Qa.  178) 

BROWN  V.  STATE. 
(Supreme  Court  of  Georgia.     June  13,  1906.) 
Criminal  Law— Appeai/— Review. 

The  evidence  authorized   the  verdict,  and 
there  was  no  error  in  denying  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Coweta  Coun- 
ty;  R.  W.  Freeman,  Judge. 

Nathan  Brown  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

J.  W.  Shell,  W.  L.  Stallings,  and  A.  H. 
Freeman,  for  plaintiff  In  error.  Jno.  O. 
Hart,  Atty.  Gen.,  and  J.  B.  Terrell,  Sol. 
Gen.,  for  the  State. 

COBB,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  SIMMONS,  O.  J^ 
absent 


(m  Oa.  197) 

MOSELEY  v.  J.  S.  SCHOFIELD  SONS  00. 

(Supreme  Court  of  Georgia.     June  14,  1905.) 

1.  Injuries  to  Servant— Pleading— Nsqli- 

OENCE  CnABOED. 

In  a  suit  for  damages  on  account  of  per- 
sonal injuries,  brought  by  a  servant  against  his 
roaster,  where,  among  varioas  allegations  of 
negligence,  it  is  charged  that  the  defendant  fail- 
ed to  furnish  the  plaintiff  a  safe  place  in  which 
to  work,  and  it  afl5rmati?ely  appears  from  the 
petition  that  the  plaint! fiTs  injuries  were  not 
caused  by  the  character  of  the  place  in  which 
he  was  put  to  work,  or  in  any  manner  connect- 
ed therewith,  such  an  allegation  of  negligence 
cannot  be  made  the  basis  of  a  recovery. 

2.  Saici^-Ooncxtbkent  Nxoliqencb. 

A  master  is  liable  for  injuries  to  his  serv- 
ant caused  by  the  concurrent  negligence  of  a 
vice  principal  of  the  master  and  fellow  servants 
of  the  servant  injured. 

[Bd.  Note. — For  cases  hi  point,  see  vol.  84, 
Gent  Dig.  Master  and  Servant,  §$  615-<^.] 

3.  Same— Petition  —  CoNTBiBUTOBT    Nbou- 
oence. 

The  petition  in  the  present  case  was  not 
open  to  the  objection  that  it  did  not  make  it  ap- 
pear that  the  servant  was  himself  free  from 
fault,  or  that  he  had  not  equal  means  with  the 
master  of  knowing  of  the  defective  condition  of 
the  appliance  which  caused  his  injuries. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  F.  M.  Moseley  against  the  J. 
8   Schofield  Sons  Company.    Judgment  for 


defendant,  and  plaintiff  brings  error.    Re- 
versed. 

T.  S.  Pelder  and  Arnold  &  Arnold,  for 
plaintiff  In  error.  Malcolm  D.  Jones,  for 
defendant  in  error. 

OANDLER,  J.  This  case  comes  up  on  ex- 
ceptions to  the  sustaining  of  a  demurrer  to 
the  plalntifTs  petition.  The  material  allega- 
tions of  the  petition  were,  in  substance,  as 
follows:  The  defendant,  a  corporation,  is 
engaged  In  a  general  iron  business,  and  in 
the  business  of  erecting  smokestacks  and 
Iron  structures,  taking  contracts  and  sub- 
contracts for  that  purpose.  At  a  time  des- 
ignated the  defendant,  as  a  subcontractor, 
was  "doing  certain  work"  upon  the  plant  of 
a  corporation  in  Alabama,  and  the  plaintiff 
was  employed  by  the  defendant  in  connection 
with  that  work.  He  was  a  new  man  in 
the  defendant's  employment,  having  just 
been  employed  on  the  day  before  the  occur- 
rence out  of  which  the  suit  arose,  and  hav- 
ing Just  gone  to  work  on  that  day.  He 
**was  employed  by  the  superintendent  or 
foreman  in  charge  of  said  work,"  and  was 
told  that  his  duties  were  to  do  such  things 
as  might  be  required  of  him.  He  was  at 
first  put  to  work  helping  unload  a  car  of 
material,  but  subsequently  one  of  the  de- 
fendant's employes  engaged  in  worlxing  on 
the  smokestack  quit,  and  the  superintendent 
ordered  the  plaintiff  to  take  his  place.  Ac- 
cordingly, he  mounted  the  structure  through 
which  the  stack  went  This  structure  was 
described  more  or  less  minutely,  but  its  de- 
scription has  little  bearing  upon  the  ques- 
tions at  issue.  At  the  top  of  the  smoke- 
stack was  a  pole,  or  shaft,  and  at  the  end 
of  this  was  a  block  or  pulley  over  which 
a  rope  ran.  One  end  of  the  rope  was  pulled 
by  an  employ^  standing  on  the  brick  struc- 
ture already  mentioned,  while  the  other  end, 
which  had  a  hook  in  it,  was  attached  to  a 
piece  of  steel  or  iron,  and  by  this  means 
the  different  parts  of  the  smokestack  were 
raised  into  position.  The  plaintiff  was  a 
newcomer,  and  was  not  familiar  with  the 
appliances  which  the  defendant  was  using. 
He  was  ordered  to  pull  the  rope  for  the  pur- 
pose of  raising  the  iron  sheet  up  the  stack 
to  a  point  where  other  employ^  were  to 
work  on  it.  While  he  was  engaged  In  this 
work,  the  Iron  dropped  from  the  hook,  and 
fell  upon  him,  inflicting  injuries  for  which 
he  sued.  The  allegations  of  negligence 
were  as  follows:  "Defendant  was  negligent 
in  divers  particulars.  Defendant  failed  to 
exercise  ordinary  care  in  furnishing  plain- 
tiff a  safe  place  in  which  to  work.  Defend- 
ant's superintendent  and  employfe  other  than 
plaintiff  had  negligently  put  a  weak  and  de- 
fective hook  at  the  end  of  the  rope  where 
it  was  attached  to  the  said  piece  of  iron. 
The  said  hook,  being  a  thin  piece  of  wire 
bent  up,  and  being  only  about  one-eighth  of 
an  inch  in  diameter,  was  wholly  inadequate 
to  hold  the  said  piece  of  iron,  which  piece  of 
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Iron  weighed  about  one  hundred  and  fifty 
pounds.  And  when  the  said  sheet  of  iron 
was  being  lifted  up,  the  said  hook,  on  ac- 
count of  its  inadequacy  and  weakness,  bent 
out,  lost  its  shape,  and  straightened  and 
bent  to  such  an  extent  that  the  iron  slipped 
and  pulled  off  of  it.  Plahitlff  had  no  knowl- 
edge of  said  defective  condition,  and  had  not 
hooked  the  hook  to  the  iron  piece,  and  was 
a  newcomer,  and  was  not  aware  of  the 
danger  he  was  placed  in.  Defendant  failed 
to  exercise  ordinary  care  in  using  said  weak 
and  inadequate  hook.  Defendant's  superin- 
tendent and  other  employes  at  work  knew 
that  the  said  hook  was  defective,  and  had 
warning  thereof,  but  failed  to  secure  a  good 
and  strong  one.  Defendant's  employes  neg- 
ligently placed  a  sheet  of  iron  weighing 
one  hundred  and  fifty  pounds  or  thereabouts 
on  said  hook.  Defendant  failed  to  furnish 
plaintlCT  a  safe  place  in  which  to  work.  In 
all  of  these  particulars  defendant  was  negli- 
gent" The  demurrer  was  upon  the  grounds 
that  (1)  no  cause  of  action  was  set  out;  (2) 
the  petition  fails  to  show  that  the  plaintiff 
was  free  from  fault;  (3)  It  afilrmatively  ap- 
pears that  the  plaintiff  was  at  fault;  (4) 
the  petition  fails  to  show  that  by  the  ex- 
ercise of  ordinary  and  reasonable  diligence 
the  plaintiff  could  not  have  avoided  the  In- 
Jury  complained  of;  (5)  it  affirmatively  ap- 
pears that  the  defect  in  the  hook  alleged  to 
have  caused  the  injury  was  patent,  and 
could  have  been  discovered  by  the  plaintiff 
by  the  exercise  of  ordinary  diligence;  (6) 
the  petition  fails  to  show  that  the  plaintiff 
did  not  have  equal  means  with  the  defend- 
ant of  knowing  of  the  defect  in  the  hook; 
and  (7)  the  petition  shows  that  the  injury 
complained  of  was  due  to  the  negligence  of 
the  plaintiflTs  fellow  servants.  The  defend- 
ant also  demurred  specially  to  the  following 
language  in  the  ninth  paragraph  of  the  pe- 
tition: "Defendant  was  negligent  in  divers 
particulars.  Defendant  failed  to  exercise 
ordinary  care  in  furnishing  plaintiff  a  safe 
place  in  which  to  work." 

1.  It  will  be  observed  from  a  reading  of 
the  allegations  of  negligence  contained  in 
the  petition,  which  we  have  quoted  in  full, 
that  the  charge  that  the  defendant  failed  to 
furnish  the  plaintiff  a  safe  place  in  which  to 
work  is  repeated,  being  contained  in  two  dif- 
ferent paragraphs  of  the  petition.  The  spe- 
?ial  demurrer  went  only  to  one  of  these  par- 
agraphs, and  so,  even  if  sustained,  would 
leave  this  charge  of  negligence  still  in  the 
petition.  It  may  be  conceded,  however,  that 
the  place  where  the  plaintiff  was  put  to  work 
by  his  employer  was  all  that  it  was  Intended 
to  charge  against  it,  and  the  plaintiff  could 
not  recover  on  these  allegations;  for  it  af- 
firmatively appears  that  the  Injury  of  which 
be  complains  was  in  no  way  due  to  the  char- 
acter of  the  place  in  which  he  was  put  to 
work.  The  use  of  a  defective  appliance  was, 
according  to  hlB  petition,  the  real  cause  of  his 


injuries.  It  is  therefore  unnecessary  to  dis- 
cuss further  the  allegations  that  the  defend- 
ant was  negligent  in  falling  to  provide  a  safe 
place  for  the  plaintiff  to  work,  for  it  needs 
no  citation  of  authority  to  sustain  the  prop- 
osition that  negligence,  to  be  the  basis  of  a 
recovery,  must  be  connected  with  the  injury 
which  is  the  subject  of  the  suit. 

2,  8.  The  grounds  of  the  demurrer  which 
are  general  in  their  nature  may,  for  the 
sake  of  convenience,  be  divided  into  two  gen- 
eral classes,  viz.,  those  which  attack  the  peti- 
tion on  the  ground  that  it  does  not  show  that 
the  plaintiff  was  himself  free  from  fault, 
and  those  which  contend  that  it  appears  from 
the  petition  that  the  plaintiff's  injuries  were 
the  result  of  the  negligence  of  a  fellow  serv- 
ant, for  which  the  master  is  not  liable.  Con- 
sidering the  last  contention  first,  we  think  it 
clear  that  the  allegations  of  the  petition  were 
sufficient  to  put  the  defendant  on  proof  as  to 
the  real  authority  of  its  alleged  superintend- 
ent. While  that  individual  is  described  as  a 
"superintendent  or  foreman,"  and  while  nei- 
ther of  these  words  necessarily  imports  that 
the  one  to  whom  they  were  applied  was  the 
alter  ego  of  the  defendant,  it  was  alleged 
that  he  had  authority  to  employ  laborers,  and 
was  in  charge  of  the  work;  and  under  re- 
peated rulings  of  this  court  such  a  person 
would  be  the  vice  principal  of  the  master. 
Atlanta  Cotton  Factory  Co.  v.  Speer,  60  Ga. 
137,  47  Am.  Rep.  750;  Woodson  v.  Johnston 
&  Co.,  109  Ga.  454.  34  S.  E.  587;  Taylor  v. 
Georgia  Marble  Co.,  99  Ga.  512,  27  S.  B.  768, 
59  Am.  St  Rep.  238.  The  fact  that  the  plaln- 
tlflfs  injuries  were  caused  by  the  concurrent 
negligence  of  the  vice  principal  and  other  em- 
ployes of  the  defendant  who  were  undeniably 
fellow  servants  of  the  plaintiff  would  not 
relieve  the  master  from  liability.  Jackson 
V.  Merchants'  Transp.  Co.,  118  Ga.  651,  45  S. 
B.  254.  Nor  do  we  think  there  is  any  merit 
in  the  grounds  of  the  demurrer  which  attack 
the  petition  upon  the  idea  that  it  was  not 
alleged  that  the  plaintiff  himself  was  free 
from  fault  It  appears  that  the  plaintiff 
was  a  newcomer;  that  he  had  been  employ- 
ed only  the  day  before  his  injuries  were  re- 
ceived, and  was  put  to  work  on  that  very 
day;  that  he  had  not  had  an  opportunity  to 
become  familiar  with  the  appliances  in  uae 
by  the  defendant;  that  he  had  Just  been  or- 
dered from  one  piece  of  work  to  the  one  in 
performing  which  he  was  injured;  and  that 
he  was  bound- to  rely  upon  the  diligence  of 
the  superintendent  in  furnishing  him  safe  ap- 
pliances with  which  to  work.  It  cannot  be 
said  as  matter  of  law  that  the  plaintiff  was 
obliged  to  know  that  the  hook  used  in  lifting 
the  heavy  sheets  of  iron  was  insufficient  for 
the  purpose  for  which  It  was  used.  That 
was  a  question  for  the  Jury  to  determine. 
We  conclude  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  petition. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SIMMONS,  a  J^  absent 
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HALL  T.  WESTERN  &  A.  R.  00. 
(Snprexbe  Court  of  Georgia.     Jane  14,  1905.) 
Railroads— Tbespasses  on  Right  of  Wat— 

IiVIDENCE. 

The  only  duty  which  a  railroad  company 
owes  to  a  trespasser  on  its  right  of  way  is  to 
observe  ordinary  diligence  to  avoid  injuring  him 
after  his  presence  thereon  becomes  known  to 
Che  employ^  in  charge  of  the  train.  Conse- 
quently, in  a  suit  by  a  widow  for  the  homicide 
of  her  husband,  where  it  appeared  from  the  un- 
disputed evidence  that  the  deceased  wu  a  tres- 
passer; that  he  went  upon  the  railroad  track 
in  an  intoxicated  condition  f  that  shortly  there- 
after his  dead  body  was  found  near  the  track, 
wounded  in  such  a  manner  as  to  indicate  that 
he  had  been  struck  by  a  passing  train  while 
lying  down  on  or  near  the  track ;  and  that  the 
employes  of  the  defendant  in  charge  of  the  train 
which  was  supposed  to  have  struck  him  never 
at  any  time  saw  him  on  the  track  or  right  of 
way,  and  did  not  learn  until  a  considerable  time 
afterwards  that  he  had  been  killed — it  was  not 
error  to  direct  a  verdict  for  the  defendant. 

[EkL  Note. — ^For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads,  S§  1238,  123d.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Whitfield 
Coonty;   A.  W.  Fite,  Judge. 

Action  by  Elizabeth  Hall  against  the  West- 
ern &  Atlantic  Railroad  Company.  Affirm- 
ed. 

W.  C.  Martin  and  Cantrell  &  Ramsanr,  for 
plaintiff  in  error.  R.  J.  &  J.  McCamy,  for  de- 
fendant in  error. 

CANDLER,  J.  There  la  no  dispute  as  to 
the  material  facts  brought  out  by  the  evi- 
dence. The  plaintUTs  husband,  for  whose 
homicide  she  sued,  went  upon  the  right  of 
way  of  the  defendant  company  In  an  Intoxi- 
cated condition,  and  proceeded  to  walk  along 
the  track.  This  was  between  2  and  8  o'clock 
In  the  afternoon.  His  condition  was  such  as 
to  attract  the  attention  of  persons  who  saw 
blm  from  a  distance.  Some  time  afterwards 
his  lifeless  body  was  found  by  the  side  of  the 
track.  The  skull  was  crushed,  but  there 
were  no  wounds  on  the  body.  There  were 
no  eyewitnesses  to  the  occurrence,  but  ap- 
parently the  unfortunate  man  had  lain  down 
on  the  side  of  the  track  and  gone  to  sleep, 
when  he  was  struck  in  the  head  by  the  pilot, 
or  some  other  part  of  a  passing  engine,  and 
killed.  The  place  where  the  body  was  found 
was  not  at  or  near  a  public  crossing.  The 
track  at  that  point  was  straight  for  a  dis- 
tance of  from  a  quarter  to  a  half  mile  In  the 
direction  from  which  the  train  approached 
that  Is  supposed  to  have  struck  the  deceas- 
ed. The  engineer  and  fireman  of  that  train 
tesllfled  that  they  knew  nothing  whatever 
of  the  occurrence  until  that  night  or  the  fol- 
lowing morning,  when  they  were  informed 
of  It  by  others.  When  they  passed  the  place 
where  the  deceased  was  afterwards  fouhd, 
each  was  attending  to  bis  customary  duties 
on  the  engine.  It  was  the  duty  of  the  en- 
gineer to  keep  a  lookout  ahead  all  the  time, 
and  It  was  also  the  fireman's  duty  to  look 


ahead  when  he  was  not  firing  the  engine. 
The  fireman  could  not  say  whether  he  was 
firing  the  engine  at  this  point  or  not;  but 
both  be  and  the  engineer  were  positive  that 
a  lookout  was  kept  all  the  time  by  one  or 
both,  and  that  neither  of  them  saw  the  de- 
ceased on  or  near  the  track.  At  the  conclu- 
sion of  the  evidence  the  judge  directed  a  ver- 
dict for  the  defendant,  and  the  plaintiff  ex- 
cepts. 

We  find  no  error  In  the  direction  of  a  ver- 
dict for  the  defendant  It  is  well  settled 
that  the  only  duty  that  a  railroad  company 
owes  to  a  trespasser  upon  its  right  of  way  is 
to  observe  ordinary  care  to  avoid  Injuring 
him  after  his  presence  has  become  known  to 
the  employes  of  the  train.  Atlanta  R.  Co.  v. 
Leach,  91  Qa.  419,  17  S.  B.  619,  44  Am.  St. 
Rep.  47;  Atlanta  R.  Co.  r.  Gravltt,  93  Ga. 
869,  20  S.  B.  550,  26  L.  R.  A.  553,  44  Am.  St 
Rep.  145;  Hambright  v.  Western  &  Atlan- 
tic R.  Co.,  112  6a.  36,  37  S.  E.  99.  In  one 
important  respect  this  case  differs  from  that 
of  Parish  v.  Western  &  Atlantic  R.  Co.,  102 
Ga.  285,  29  S.  B.  715,  40  L.  R.  A.  364,  in 
which  Mr.  Presiding  Justice  Lumpkin  and 
Mr.  Justice  Atkinson  dissented  from  the  ma- 
jority opinion.  In  the  Parish  Case  a  non- 
suit was  granted,  and  it  was  the  opinion  of 
the  dissenting  justices  that,  in  the  absence 
of  any  evidence  as  to  the  facts  surrounding 
the  death  of  the  deceased,  the  presumption 
raised  by  the  law  upon  proof  that  she  was 
killed  by  the  running  and  operation  of  the 
defendant's  train  was  sufficient  to- carry  to 
the  jury  the  question  of  negligence.  In  the 
present  case  that  presumption  was  fully  met 
by  the  evidence  for  the  defendant,  which 
was  not  contradicted  in  the  smallest  mate- 
rial particular.  As  was  said  in  the  case  of 
Holland  V.  Sparks,  92  Ga.  753,  18  S.  E.  990, 
section  2321  of  our  present  Civil  Code  of 
1895  "Imposes  the  burden  of  proving  the  ob- 
servance of  such  diligence  as  was  due,  not 
the  burden  of  proving  that  none  was  due." 
The  defendant  company  in  this  case  even 
went  to  the  extent  of  proving  that  no  dili- 
gence was  due,  for  it  was  clearly  shown  that 
neither  the  engineer  nor  the  fireman  ever 
saw  the  plaintiff's  husband  on  the  track  or 
right  of  way.  The  fact  that  the  track  was 
straight  at  this  point  for  more  than  a  quar- 
ter of  a  mile  does  not  alter  the  principle  In- 
volved, for  the  engineer  and  fireman  had  no 
reason  to  expect  the  presence  of  a  trespasser 
on  the  track,  and,  relatively  to  him,  it  was 
not  negligence  even  if  they  failed  to  keep 
the  usual  lookout  at  this  point  Besides,  in 
view  of  the  evidence  as  to  the  manner  in 
which  the  deceased  was  struck  by  the  pass- 
ing train,  it  is  quite  conceivable  that  the 
engineer  and  fireman  may  have  been  looking 
ahead  in  the  full  performance  of  their  duties 
and  yet  not  have  seen  a  man  lying  on  or 
near  the  track.  Certainly  a  lookout  for  such 
objects  cannot  be  exacted  from  railroad  com- 
panies as  the  measure  of  diligence  due  to 
trespassers.    A  verdict  for  the  plaintiff  would 
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baTe  been  contrary  to  law,  nnder  the  evl* 
dence  In  the  record,  and  it  was  therefore  not 
error  to  direct  a  contrary  finding. 

Judgment  affirmed.    All  the  Justices  con- 
car,  except  SIMMONS,  G.  J^  absent 
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JONES  V.  STATE. 


(Supreme  Court  of  Georgia.     June  13,  1005.) 

1.  Warr  op  Ebrob— City  Coubt. 

The  act  approved  December  16,  1895  (Acts 
1895,  p.  257),  had  the  effect  to  reincorporate 
what  had  formerly  been  the  town  of  Moultrie 
as  the  city  of  Moultrie;  and  a  writ  of  error 
from  the  city  court  of  that  city  will  not  be 
dismissed  on  the  ground  that  the  act  creating 
that  court,  which  was  approved  November  13, 
1901  (Acts  1901,  p.  136),  was  passed  before  the 

fassage    of    the   act    approved    November    20, 
901  (Id.    D.  591) J  granting  a  new  charter  to 
the  city  of  Moultrie. 

2.  Cbiminai.  Law  —  Tbial  ^  AaGUMXifT  of 
Counsel. 

On  the  trial  of  an  indictment  for  a  misde- 
meanor, counsel  are  entitled  as  a  matter  of  right 
to  30  minutes  for  each  side  for  argument,  and 
it  is  error  for  the  court  to  limit  the  argument  to 
a  shorter  time. 

[Ed.  Note.> — ^For  cases  in  point,  see  toL  14| 
Gent.  Dig.  Criminal  Law,  §  1657.J 

8.  Samx. 

It  was  improper  for  the  solicitor  to  say  in 
his  argument  to  the  Jury,  "I  know  defendant 
was  guilty,  or  he  would  not  have  fled,"  there  be- 
ing no  evidence  of  flight  in  the  case;  and  the 
court  should  either  have  instructed  the  jury  to 
disregard  such  argument,  or  else  have  granted 
an  appropriate  motion  for  a  mistrial. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14^ 
Cent  Dig.  Criminal  Law,  §  1669.] 

4.  Same— iNSTBTJCTioNS. 

It  was  error  in  the  present  case  for  the 
court  to  charge  the  jury  that  flight  might  be 
considered  as  a  circumstance  of  ^uilt,  for  the 
reason  that  the  agreed  brief  of  evidence  In  the 
record  fails  to  show  anything  upon  which  to 
base  such  a  charge. 

[Bid.  Note. — For  cases  in  point,  see  yoL  14^ 
Cent.  Dig.  Criminal  Law,  §  1985.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Moultrie;  W.  S. 
Humphreys,  Judge. 

Alexander  Jones  was  convicted  of  a  mis- 
demeanor, and  brings  error.    Reversed. 

Walter  A.  Way  and  James  Humphreys, 
for  plaintiff  in  error.  T.  W.  Mattox,  SoL,  for 
the  State. 


CANDLER,  J.  1.  By  an  act  approved  De- 
cember 27,  1890  (Acts  1890-01,  vol.  2,  p.  575), 
the  General  Assembly  incorporated  the  town 
of  Moultrie,  in  Colquitt  county.  The  act  ap- 
proved December  16, 1895  (Acts  1895,  p.  257), 
purported  in  its  title  "to  reincorporate  the 
town  of  Moultrie  as  the  dty  of  Moultrie,  to 
confer  additional  powers  on  said  corpora- 
tion, and  to  codify,  amend  and  supersede  all 
previous  acts  incorporating  the  town  of 
Moultrie,  and  grant  a  new  charter  to  said 
town  under  the  name  of  the  city  of  Moul- 
trie." On  November  13,  1901,  an  act  was 
passed  establishing  the  city  court  of  Moul- 


trie (Acts  1901,  p.  136),  and  on  November  20, 
1901,  the  General  Ass^nbly  passed  "An  act 
to  create  a  new  charter  for  the  city  of  Moul- 
trie, in  the  county  of  Colquitt,  and  for  other 
purposes*'  (Acts  1901,  p.  591).  On  the  call 
of  this  case  In  this  court,  a  motion  was  made 
to  dismiss  the  writ  of  error,  "upon  the 
ground  that  a  bill  of  exceptions  will  not  lie 
from  the  city  court  of  Moultrie  to  this  court, 
because  Moultrie  had  not  been  made  a  dty 
prior  to  the  establishment  of  the  city  court 
therein."  It  is  contended  by  counsel  for  the 
defendant  in  error  that  the  act  of  1895  did 
not  have  the  effect  to  change  Moultrie  from 
a  town  into  a  city  and  clothe  it  with  the  pow- 
ers of  a  city;  that  not  until  the  passage  of 
the  act  of  November  20,  1901,  which  was 
subsequent  to  the  passage  of  the  dty  court 
act,  did  Moultrie  become  a  city;  and  that 
therefore,  the  court  in  question  having  been 
established  in  a  town,  and  not  a  dty,  no  writ 
of  error  will  lie  to  this  court.  We  cannot 
agree  with  counsel  in  this  contention.  The 
act  of  1895  evinces  very  plainly  the  legisla- 
tive intent  that  the  town  of  Moultrie  shall 
cease  to  exist,  and  the  city  of  Moultrie  come 
into  being,  from  the  date  of  its  passage.  The 
purpose  of  the  act,  as  stated  in  its  title,  is 
"to  reincorporate  the  town  of  Moultrie  as 
the  city  of  Moultrie,"  etc.  The  fact  that  the 
title  also  sets  forth  the  intention  to  "super- 
sede all  previous  acts  Incorporating  the  town 
of  Moultrie,  and  grant  a  new  charter  to  said 
toton,**  does  not  indicate,  in  our  opinion,  an 
Intention  that  the  charter  is  to  be  granted  to 
it  as  a  town,  especially  in  the  face  of  the 
express  purpose  that  Moultrie  is  to  be  rein- 
corporated as  a  city.  The  italicized  words 
were  perhaps  loosely  used,  but  in  view  of 
the  very  evident  intention  of  the  act,  which 
throughout  is  in  harmony  with  its  title,  this 
inaccuracy  will  not  be  allowed  to  defeat  its 
purpose.  What  we  now  hold  is  in  no  sense 
in  conflict  with  the  decision  of  this  court  in 
the  case  of  Savannah  R.  Co.  v.  Jordan,  113 
Ga.  687,  39  S.  E.  511.  It  was  there  held  that 
"a  place  once  incorporated  by  an  act  of  the 
General  Assembly  as  a  town  will  not  be- 
come one  of  the  cities  of  this  state  until 
there  is  a  legislative  enactment  expressly 
declaring  that  such  place  Is  a  city,  and  the 
mere  fact  that  in  different  legislative  acts 
referring  to  such  town  it  is  sometimes  des- 
ignated as  a  'dty*  will  not  make  it  a  mu- 
nicipal corporation  of  the  character  indicat- 
ed by  that  term."  The  act  of  1895  did  not 
casually  and  inaccurately  refer  to  Moultrie 
as  a  city;  it  expressly  repealed  the  act  by 
which  it  was  incorporated  as  a  town,  and  re- 
incorporated it  as  a  city.  It  came  up  to  the 
full  measure  of  the  requirement  laid  down 
by  the  decision  in  the  Jordan  Case.  See,  in 
tht3  connection,  Sessions  v.  State;  115  Ga.  19, 
41  S.  E.  259.  It  follows  that  the  motion  to 
dismiss  the  writ  of  error  must  be  overruled. 
2.  When  the  evidence  had  closed,  the  court 
stated  that  5  minutes  would  be  allowed  to 
each  side  for  argument    Counsel  for  the  ac- 
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cused  protested,  and  asked  for  farther  time, 
stating  tbat  he  cpuld  not  do  Justice  to  his 
client  in  the  time  allowed.  The  court  then 
stated  that  10  minntea  would  be  allowed  to 
each  side,  and  counsel  for  the  accused  again 
protested,  asking  for  further  time.  The 
court  replied:  "All  right,  Major,  go  ahead, 
and  I  will  see."  Coimsel  then  proceeded 
with  his  argument,  and,  after  speaking  for 
1114  minutes,  closed,  not  having  been  order- 
ed by  the  court  to  stop,  though  the  clerk  had 
been  Instructed  to  stop  him  at  the  end  of 
15  minutes.  This  action  of  the  court  is  as- 
signed as  error,  "as  it  deprived  the  defend- 
ant of  the  right  to  have  the  evidence  and 
issues  fully  and  clearly  presented  to  the 
jury.*'  In  misdemeanor  cases,  counsel  are 
entitled  as  a  matter  of  right  to  30  minutes 
for  argument,  dv.  Code  1895,  S  5637.  Up- 
on a  proper  showing,  it  is  error  to  refuse  to 
extend  this  time.  Chance  v.  State,  97  Qa. 
346,  23  S.  E.  832.  Certainly,  then,  any  limi- 
tation which  curtails  the  time  allowed  for 
argument  to  less  than  80  minutes  is  cause 
for  a  new  trial.  Nor  can  it  be  said  that  the 
fact  that  counsel  closed  his  argument  in  less 
than  12  minutes  is  evidence  that  his  client 
was  not  injured  by  the  improper  limitation 
put  upon  him.  Naturally,  the  knowledge 
that  he  would  be  required  to  stop  speaking 
at  the  end  of  15  minutes  would  lead  him  to 
hasten  through  his  argument,  so  as  to  cover 
as  much  ground  as  possible.  We  are  clear 
that  the  ground  of  the  motion  now  under  dis- 
cussion was  well  taken,  and  that  a  new  trial 
should  have  been  granted. 

3.  The  solicitor,  In  his  argument  to  the 
lury,  made  use  of  the  following  language: 
"I  know  defendant  was  guilty,  or  he  would 
not  have  fled  from  Mr.  Hartsfield  at  Norman 
Park."  Thereupon  counsel  for  the  accused 
made^  motion  for  a  mistrial,  on  the  ground 
that  this  was  an  improper  argument,  and  in 
his  motion  for  a  new  trial  he  assigns  as  error 
the  refusal  to  grant  a  mistrial.  There  can 
be  no  doubt  that  this  argument  was  improp- 
er, and  that  the  motion  for  a  mistrial  should 
have  been  granted,  or  the  solicitor  rebuked 
and  the  jury  instructed  to  disregard  such  ar- 
gument The  evidence  fails  to  show  flight  on 
the  part  of  the  accused,  and  therefore,  for 
the  solicitor  to  state  his  knowledge  or  opin- 
ion to  the  jury,  based  upon  what  he  may 
have  known  to  be  a  fact,  but  which  was  not 
proved,  was  not  proper.  It  is  unnecessary 
for  us  to  discuss  this  question  at  length,  for 
Mr.  Justice  Cobb,  in  his  opinion  in  the  case 
of  Broznack  v.  State,  109  Ga.  514,  35  S.  B. 
123  (3),  has  fully  stated  the  law  in  regard 
thereto.    See,  also,  1  Enc.  Dig.  Ga.  Rep.  504. 

4.  The  case  made  out  by  the  state  was 
substantially  as  follows:  The  accused  was 
in  the  employment  of  the  proprietor  of  a 
eleanlng  and  pressing  room  in  Moultrie.    One 


Hartsfield  sent  his  overcoat  to  the  establish- 
ment to  be  cleaned  and  pressed.  Two  or 
three  days  before  this  time  there  was  a  pair 
of  kid  gloves  in  one  of  the  pockets  of  the 
overcoat,  but  shortly  after  the  coat  was  re- 
turned, Hartsfield  missed  the  gloves.  When 
the  overcoat  was  sent  to  the  pressing  room, 
the  proprietor  turned  it  over  to  the  accused 
to  clean  and  press,  while  he  went  out  on 
other  business.  When  he  returned  he  saw  a 
pair  of  kid  gloves  on  the  dresser,  and  asked 
the  accused  where  they  came  from,  to  which 
the  accused  replied  that  he  had  found  them 
on  the  street.  The  accused  remained  in  his 
employ  but  a  short  time  after — ^just  how  long 
the  evidence  does  not  disclose.  Some  three  or 
four  weeks  after  getting  his  overcoat  back 
j  from  the  presser,  Hartsfield  was  at  Norman 
i  Park,  in  Colquitt  county,  and  hired  a  team  to 
I  go  a  little  way  into  the  country.  The  accus- 
I  ed  was  sent  to  drive  the  team,  and  while 
;  driving  he  wore  gloves  which  Hartsfield  rec- 
;  ognlzed  and  identified  as  the  gloves  which 
had  been  in  his  overcoat  pocket  just  prior  to 
the  time  the  coat  was  sent  to  the  cleaner. 
Hartsfield  told  the  accused  that  they  were  his 
gloves,  and  that  he  ought  to  charge  him  $10 
for  them,  but  that  if  the  accused  would 
pay  him  $2.50  he  would  not  prosecute  him. 
*'He  agreed,"  says  Hartsfield  in  his  testi- 
mony, '*to  pay  me  on  his  return  to  Norman 
Park,  but  he  never  did,  although  I  waited 
where  he  told  me,  and  he  did  not  come  back 
to  me  and  pay  me  for  the  gloves.**  The  ac- 
cused offered  no  evidence^  The  court  char- 
ged the  jury  as  follows:  "You  take  the  evi- 
dence in  this  case  as  given  by  the  witnesses, 
and  determine  his  guilt  or  innocence.  You 
may  consider  all  the  evidence.  The  court 
charges  you  that  flight  may  be  considered  as 
a  circumstance  of  guilt."  We  are  clear  that 
the  latter  part  of  this  charge  was  error,  for 
the  reason  that  there  was  nothing  that  could 
in  any  way  be  distorted  Into  evidence  of 
flight  on  the  part  of  the  accused.  The  fact 
that  he  left  the  employment  of  the  proprietor 
of  the  cleaning  and  pressing  room  shortly 
after  Hartsfleld's  overcoat  was  sent  there  to 
be  cleaned  and  pressed  certainly  did  not  con- 
stitute a  flight,  especially  in  view  of  the 
fact  that  there  is  nothing  in  the  evidence  to 
indicate  the  length  of  the  interval  between 
these  two  occurrences.  Nor  was  the  failure 
■  of  the  accused  to  keep  his  promise  to  pay 
I  Hartsfield  for  the  gloves  in  any  sense  a  flight. 
i  The  charge  referred  to  was  necessarily  harm- 
I  ful  to  the  accused  in  its  tendency,  and  was 
i  cause  for  a  new  trial. 

I  The  remaining  grounds  of  the  motion  are 
I  without  merit.  Tbose  which  we  have  dis- 
!  cussed,  however,  constrain  us  to  reverse 'the 
\  judgment  refusing  a  new  trial. 

Judgment  reversed.    All  the  Justices  con- 
i  cur,  except  SIMMONS*  a  J*,  absent 
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(128  Oa.  240) 
PENNSYLVANIA    CASUALTY   CO.    OF 
SCRANTON  ▼.  THOMPSON. 
(Supreme  Court  of  Georgia.     June  14,  1005.) 

1.  JXXDOMXNT   BT  DEFAULT. 

In  the  absence  of  a  legal  return  of  serv- 
ice; the  court  is  without  jurisdiction  to  render 
a  judgment  by  default. 

[Ed.  Note. — For  cases  in  point,  see  toL  80, 
Cent.  Dig.  Judgment,  $  25.] 

2.  Retubn  of  Sbbvige— Amendment— Plead- 
ing. 

Where  an  entry  of  seryice  which  failed  to 
show  that  the  defendant  had  been  served  was 
cured  by  amendment  at  the  trial  term,  it  was 
error  to  refuse  to  allow  the  defendant  to  demur 
and  plead  instanter  to  the  suit. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Henry  County; 
E.  J.  Reagan,  Judge. 

Action  by  B.  F.  Thompson  against  the 
Pennsylvania  Casualty  Company  of  Scran- 
ton.  Judgment  for  plaintiff,  and  defendant 
brings  error.    ReversedL 

Oleaton  &  Gleaton,  for  plaintiff  in  error. 
Brown  &  Brown,  for  defendant  in  error. 

FISH,  P.  J.  Suit  wag  brought  by  B.  F. 
Thompson  against  the  Pennsylyanla  Casual- 
ty Company  of  Scranton,  Pa.,  returnable  to 
the  April  term,  1904,  of  Henry  superior  court 
The  sheriff  made  the  following  return  of  serv- 
ice: "I  have  this  day  served  E.  T.  Moore, 
agent,  personally,  with  a  copy  of  the  within 
bill  and  process.  This  April  1, 1904.*'  Judg- 
ment by  default  v^as  rendered  at  the  appear- 
ance term.  At  the  trial  term  the  defendant 
appeared,  and  moved  to  dismiss  the  case  for 
want  of  service,  which  motion  was  overruled. 
On  motion  of  the  plaintiff  the  sheriff  was 
then  allowed  to  amend  his  entry  of  service, 
as  follows:  "By  permission  of  the  court  I 
hereby  amend  my  entry  of  service  by  saying 
that  I  served  the  defendant  company,  the 
Pennsylvania  Casualty  Company  of  Scran- 
ton,  Pa.,  by  personally  serving  B.  T.  Moore, 
their  agent,  with  a  copy  of  the  within  writ 
and  process.  This  April  1, 1904."  As  a  mat- 
ter of  fact,  this  amendment  was  allowed  Oc- 
tober 17,  1904.  The  defendant  then  moved 
to  open  the  default,  offering  to  pay  the  ac- 
crued costs,  and  asked  leave  to  demur  and 
answer  Instanter.  This  motion  and  request 
the  court  refused.  The  defendant  excepted 
pendente  lite  to  each  of  the  several  rulings 
mentioned.  The  case  went  to  trial,  and  re- 
sulted in  a  verdict  for  the  plaintiff.  The  de- 
fendant's motion  for  a  new  trial  having  been 
overruled,  it  excepted,  assigning  error  upon 
the  refusal  of  a  new  trial  and  upon  its  ex- 
ceptions pendente  lite. 

According  to  the  original  entry  of  service, 
only  B.  T.  Moore,  as  an  individual,  bad  been 
served  (Burnett  v.  Central  R.  Co.,  117  Ga. 
521,  43  S.  B.  854,  07  Am.  St  Rep.  175),  and 
the  Judgment  by  default  was  void,  as  the 
court  had  no  jurisdiction  to  render  it,  the 
defendant  company  not  having  been  served 
(News  Printing  Co.  y.  Brunswick  Publishing 


Co.,  113  Ga.  160.  38  S.  E.  333).  It  follows 
that  the  motion  by  the  defendant  company 
to  dismiss  the  case  should  have  been  sus- 
tained (Stuart  Lumber  Co.  v.  Perry,  117  Ga. 
888,  45  S.  B.  251)  if  the  return  of  the  sheriff 
had  not  been  amended.  The  return,  how- 
ever, was  amendable  so  as  to  include  all  the 
facts  of  a  good  service  if  such  facts  existed, 
such  as  that  Moore  was  the  agent  of  the  de- 
fendant company,  and  that  the  company  had 
been  served  by  personally  serving  him  as  Its 
agent  Western  &  Atlantic  R.  Co.  v.  Pitts, 
79  Ga.  532,  4  S.  E.  921.  It  is  true  that  the 
amendment  of  the  return  related  back  to  the 
making  of  the  original  return  of  service,  but 
its  effect  was  not  to  render  valid  a  judgment 
by  default,  which,  as  we  have  seen,  was  void 
for  want  of  jurisdiction  in  the  court  to  render 
it  The  company  was  first  properly  in  court 
when  the  amendment  of  the  original  entry 
of  service  was  made  by  showing  service  up- 
on it,  and  it  then  had  the  right  to  demur  and 
plead  instanter  to  the  suit.  There  was  no 
question  as  to  the  form  or  matter  of  the  de- 
murrer or  answer.  In  Gordon  v.  Hudson, 
120  Ga.  698,  48  8.  E.  131,  it  was  held: 
"Where  a  plea  and  a  demurrer  have  been 
filed  after  the  expiration  of  the  time  allowed 
by  law,  but  the  case  has  never  been  marked 
'in  default,'  it  is  error,  on  the  call  of  the  case 
for  a  hearing,  to  dismiss  the  plea  and  the  de- 
murrer because  not  filed  in  time."  In  that 
case  there  had  been  no  entry  of  default  In 
the  case  in  hand  there  had  been  such  an  en- 
try, but  it  was  void;  so  the  ruling  in  the  case 
cited  is  directly  in  point.  The  question  here 
decided  was  not  involved  in  Southern  Bell 
Telephone  Co.  v.  Parker,  119  Ga.  721,  47  S. 
E.  194,  relied  on  by  counsel  for  the  defend- 
ant in  error.  In  that  case  the  court  express- 
ly declined  to  pass  on  the  question,  for  the 
reason,  as  stated,  that  it  did  not  appear  to 
have  been  raised  in  the  trial  court,  and  there 
was  no  assignment  of  error  bringing  it  in  re- 
view. 

As  the  court  erred  in  refusing  to  allow  the 
defendant  to  demur  and  plead,  it  Is  unneces- 
sary to  pass  upon  the  assignments  of  error 
made  in  the  motion  for  a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SIMMONS,  C.  J.,  absent 


(123  Ga.  257) 
CHAMBLESS  ▼.  LIVINGSTON. 
(Supreme  Court  of  Georgia.     June  14,  1905.) 

1.  Pleadino— Filing  Answer. 

When,  upon  the  call  of  the  appearance 
docket,  no  entry  of  default  is  made,  the  court 
may,  In  its  discretion,  at  a  Bubse<^uent  term 
permit  a  plea  to  be  tiled  at  any  time  before 
such  entry  has  been  made.  Davis  v.  Railroad 
Co.,  33  S.  E.  437,  107  Ga.  420  (1) ;  Gordon  v. 
Hudson,  48  S.  E.  131,  120  Ga.  608. 

[EkL  Note. — ^For  cases  in  point,  see  voL  89, 
Cent  Dig.  Pleading,  §  175.] 

2.  Conversion— EvinENCB. 

In  an  action  for  damages  for  a  couTersion 
of  personalty,  proof  of  title  to  the  property  in 
the  plaintiff,  possession  in  the  defendant,  a  de* 
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inand  for  possession,  and  a  refusal  by  the  de- 
fendant, prior  to  the  filing  of  the  suit  to  sur- 
render the  property  to  the  plaintiff,  makes  a 
prima  facie  case  for  recovery,  although  it  does 
not  appear  that  the  defendant  was  in  posses- 
sion at  the  time  the  suit  was  filed. 
(Syllabus  by  the  Ck)urt) 

Error  from  City  Oourt  of  Dawson;  A.  M. 
Balnea,  Judge. 

Action  by  G.  W.  Chambless  against  Wil- 
liam LiTingston,  Sr.  Judgment  for  defend- 
4mt;  and  plaintiff  brings  error.    Reversed. 

W.  H.  Gurr,  for  plaintiff  in  error.  J.  R. 
Irwin  and  J.  G.  Parka,  for  defendant  in  er- 
ror. 


COBB,  J.     Judgment  reversed* 
Justices  concur. 


All   the 


(123  Ga.  2(9) 

JESUP  V.  ATLANTIC  &  B.  RT.  CO. 
{Supreme  Court  of  Georgia.     June  14,  1905.) 
Nonsuit. 

The  plaintiff  having  proved  his  case  as  laid, 
the  trial  judge  erred  in  awarding  a  nonsuit 
Kelly  V.  Strouse,  43  S.  E.  280,  116  Ga.  881- 
883. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  4A, 
Cent.  Dig.  Trial,  $  300.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Vienna;  C  B. 
Crisp,  Judge. 

Action  by  P.  A.  Jesup  against  the  Atlantic 
A  Birmingham  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  ei^ 
ror.    Reversed. 

Hill  &  Royal,  for  plaintiff  in  error.  J.  Lb 
Sweat  and  Crum  &  Jones,  for  defendant  in 
error. 

EVANS,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  SIMMONS^  0.  J^  ab- 


-(ittCkk  171) 

8KRINE  V.  STATE. 
(Supreme  Court  of  Georgia.     June  18,  1905.) 
Gbdcinai.  Law— iNSTBucnons. 

The  evidence  warranted  the  verdict,  there 
?ras  no  error  in  the  charges  excepted  to  requir- 
ing the  grant  of  a  new  trial,  and  the  certiorari 
was  properly  overruled. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Hancock  Coun- 
ty; H.  M.  Holden,  Judge. 

Pellam  Skrlne  was  convicted  of  pointing  a 
gun  at  another.  From  a  Judgment  overrul- 
ing a  certiorari,  he  brings  error.    Affirmed. 


W.  H.  Burwell,  for  plaintiff  in  error. 
W.  Meadow,  Sol.  Gen.,  for  the  State. 


D. 


FISH,  P.  J.    Pellam  Skrine  was  convicted 
In  a  county  court  of  the  offense  of  intention- 


ally pointing  or  aiming  a  gun  at  another,  not 
in  a  sham  battle  by  the  military,  and  not  in 
self-defense,  etc.,  as  defined  in  the  Penal 
Code  of  1895,  S  343.  He  carried  the  case,  by 
certiorari,  to  the  superior  court  The  peti- 
tion for  certiorari  alleged:  That  the  verdict 
was  contrary  to  law  and  the  evidence,  and 
without  evidence  to  support  it  (3)  That  the 
county  judge  erred  in  charging  the  jury: 
"The  law  makes  you  the  exclusive  judges  of 
the  evidence,  and  the  court  has  nothing  to 
do  with  intimating  to  you,  or  in  your  pres- 
ence, what  is  or  what  is  not  sworn  to  in  this 
trial."  (4)  That  he  erred  in  charging:  •'Bu^, 
you  are  required  to  take  the  law  ezpouDde<7 
to  you  by  this  court."  (6)  That  he  erred  iir 
charging:  "It  is  your  duty  further  to  recon- 
cile the  testimony  which  may  seem  conflict- 
ing, without  imputing  perjury  to  any  witness, 
but;  in  any  event,  to  reach  a  conclusion  that 
leaves  no  reasonable  doubt  of  guilt"  (6) 
That  he  erred  in  charging:  "Witnesses  are 
entitled  to  be  believed  unless  contradicted, 
discredited,  or  impeached  in  some  of  the 
ways  known  to  and  prescribed  by  the  law." 
The  certiorari  was  overruled,  and  the  accus- 
ed excepted,  and  brought  the  case  here  for 
review. 

The  judgment  of  the  superior  court  should 
be  affirmed.  The  evidence  for  the  state  fully 
authorized  the  verdict  The  instructions  giv- 
en by  the  county  judge  to  the  jury,  of  which 
complaint  is  made,  are  substantially  correct, 
with  the  exception  of  the  charge  complained 
of  in  the  fifth  ground  of  the  petition  for 
certiorari.  While  it  was  evidently  the  pur- 
pose of  the  trial  Judge  to  charge  the  jury 
that  they  should  not  reach  a  conclusion  that 
the  accused  was  guilty,  unless  such  conclu- 
sion was  authorized  by  the  evidence  beyond 
a  reasonable  doubt,  the  charge  as  given  was 
somewhat  involved,  and,  standing  alone, 
might  have  been  misunderstood  by  the  Jury; 
but  in  view  of  the  entire  charge  of  the  coun- 
ty Judge,  as  shown  by  his  answer  to  the  writ 
of  certiorari,  we  do  not  see  how  the  jury 
could  have  been  misled  by  the  language  ex- 
cepted to.  Before  giving  the  instruction  com- 
plained of,  he  charged,  "But  before  you  can 
convict,  the  evidence  must  show  you  beyond 
a  reasonable  doubt  that  he  is  guilty;"  and 
after  the  charge  excepted  to  he  instructed  the 
Jury,  "But  if  the  evidence  is  insufflcient,  or 
you  have  a  reasonable  doubt  of  his  guilt,  you 
should  acquit"  We  cannot  see,  therefore, 
how  the  jury  could  have  understood,  from 
the  charge  in  question,  that  the  judge  Intend- 
ed to  Instruct  them  that  they  should,  in  any 
event,  reach  a  conclusion  that  the  accused 
was  guilty. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  SIMMONS,  a  J^  absent  on  ac- 
count  of  aicknesar 
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(123  Ga.  128) 

SUTTON  ▼.  STATE. 

(Supreme  Court  of  Georgia.     June  18,  1905.) 

Rape  —  Assault  With  Intbnt  —  Instbuc- 

TIONB. 

On  the  trial  of  an  indictment  for  assault 
witli  intent  to  rape,  where  there  was  evidence 
from  which  the  jury  were  authorized  to  find  that 
an  assau.lt  was  committed  by  the  accused  with 
the  intention  of  gaining  the  woman^s  consent 
to  have  sexual  intercourse  with  him,  but  with- 
out any  intent  to  overpower  her  will  and  com- 
mit the  crime  of  rape,  it  was  error  to  fail  to 
give  in  charge  the  law  of  assault  and  of  assault 
and  battery. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  W.  N.  Spence,  Judge. 

O.  N.  Sutton  was  convicted  of  assault  with 
intent  to  rape,  and  brings  error.    Beversed. 

The  accused,  O.  N.  Sutton,  was  tried  un- 
der an  indictment  charging  him  with  the 
offense  of  assault  with  Intent  to  rape.  The 
following  verdict  was  rendered:  "We,  the 
jury,  find  the  defendant  guilty,  and  recom- 
mend him  to  extreme  mercy.**  The  judge 
disregarded  the  recommendation,  and  sen- 
tenced the  accused  to  10  years  in  the  pen- 
itentiary. Sutton  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  excepted. 

The  girl  alleged  to  have  been  assaulted 
testified,  In  substance,  that  on  the  occa- 
sion under  investigation  she  was  living  with 
a  family  by  whom  she  had  been  adopted; 
that  her  foster-parents  were  not  at  home; 
that  shortly  after  dark  she  started  to  go 
out  in  the  hack  yard,  when  she  was  startled 
by  hearing  a  stick  crack  In  the  darkness, 
and  turned  to  return  to  the  house.  Before 
she  could  do  so  she  was  seized  by  the  ac- 
cused, who  took  her  in  his  arms,  and  car- 
ried her  to  a  buggy  standing  near,  and  placed 
her  Inside,  getting  in  also,  and  driving  away. 
She  called  to  him  to  turn  her  loose,  but  he 
would  not  do  so.  She  did  not  get  into 
the  buggy  voluntarily.  The  accused  drove 
through  certain  described  sti-eets  of  the  town 
of  Balnbrldge,  and  past  several  people.  She 
cried  out,  but  no  one  came  to  her  relief. 
The  accused  kept  his  arm  around  her  to 
keep  her  from  getting  out  of  the  buggy. 
After  leaving  Balnbrldge  and  driving  for 
about  an  hour  through  the  country,  the 
accused  assaulted  her.  The  manner  of  the 
assault  can  best  be  described  by  quoting 
verbatim  from  the  testimony  of  the  injured 
party:  "He  did  not  stop  the  buggy  when 
he  made  the  assault,  but  was  still  driving 
on.  He  took  off  my  guard.  I  was  having 
what  is  called  'menstrual  sickness'  at  the 
time.  •  •  •  At  the  time  he  was  doing  that 
he  said,  'Give  me  some.*  I  asked  him, 
•What?'  He  pointed  here,  and  I  told  him 
I  was  not  going  to  do  it  Then  be  said  he 
was  going  to  do  It  anyhow.  When  he  said 
this  he  took  me  in  his  lap.  He  had  unbut- 
toned my  union  suit  and  took  off  my  guard 
at  this  time.  He  took  me  In  his  lap.  I 
slapped  him,  and  he  told  me  to  quit,  and 


I  told  him  I  was  not  going  to  do  it  until  he 
quit,  and  he  quit"  This  happened  on  a 
lonely  country  road  at  night  The  accused 
then  drove  on  to  the  home  of  a  Mrs.  Bus- 
sell,  several  miles  distant,  where  the  ghrl 
spent  the  night  The  accused  admitted 
driving  through  the  country  with  the  girl 
at  night  but  claimed  that  it  was  done  not 
only  with  her  consent  but  after  her  earnest 
entreaties  that  he  take  her  away  from  her 
foster-parents,  whom  she  represented  to 
have  been  cruel  to  her.  He  denied  emphat- 
ically having  proposed  to  her  to  have  sexual 
intercourse  with  him  or  having  assaulted 
her  In  any  way. 

W.  D.  SheflSeld,  W.  I.  Geer,  and  A.  G. 
Powell,  for  plaintiff  in  error.  W.  H.  Wooten, 
Sol.  Gen.,  and  B.  B.  Arnold,  for  the  State. 

CANDLEB,  J.  (after  stating  the  foregoing 
facts).  The  first  five  groun'ls  of  the  amend- 
ment to  the  motion  for  u  new  trial  raise 
practically  the  same  point,  and  complain  of 
the  failure  of  the  court  below  to  give  in 
charge  the  law  relating  to  the  offense  of  as- 
sault or  assault  and  battery.  After,  a  very 
careful  reading  of  the  brief  of  evidence,  we 
have  reached  the  conclusion  that  these  of- 
fenses were  necessarily  involved  In  the  case, 
and  that  the  court  should  have  elucidated 
them  in  charging  the  jury.  The  contention 
of  counsel  for  the  state  that,  as  the  accused 
denied  making  an  assault  of  any  character, 
he  was  not  entitled  to  a  charge  on  the  minor 
offenses  named,  is  hardly  sound.  The  jury 
were  the  sole  judges  of  the  facts,  and  it  was 
their  privilege  to  draw  their  conclusions  from 
the  entire  evidence,  or  from  any  part  of  It- 
They  were  at  liberty  to  reject  the  statement 
of  the  accused  that  he  made  no  improper 
advances  to  the  female  alleged  to  have  been 
assaulted,  and  at  the  same  time  form  their 
own  opinion  from  her  testimony  as  to  the 
gravity  of  the  assault  and  the  intent  with 
which  it  was  committed.  Certainly  there 
was,  in  the  testimony  of  the  girl  in  this  case, 
ample  ground  for  a  finding  that  an  assault 
was  made,  but  with  no  intention  to  commit 
the  crime  of  rape.  The  statement  made  by 
her  that  the  accused  did  not  stop  driving 
during  the  occurrence  about  which  she  tes- 
tified, that  he  used  no  further  force  than 
was  necessary  to  remove  certain  parts  of 
her  clothing,  that  a  running  conversation 
was  carried  on,  and  that  the  accused  de- 
sisted upon  being  slapped  by  her,  might  well 
be  considered  by  the  jury  as  incompatible 
with  an  intention  to  commit  the  crime  of 
rape.  And  yet  there  was  ample  warrant 
for  a  finding  that  an  assault  was  commit- 
ted upon  the  girl  by  the  accused^  and  that 
his  intention  was  to  procure  her  consent  to 
an  act  of  sexual  intercourse  with  him,  but 
not  to  persist  In  the  assault  if  that  consent 
was  withheld.  The  case  of  Tiller  v.  State, 
101  Ga.  782,  29  S.  B.  424,  is  closely  in  point 
on  this  branch  of  the  case,  the  only  mate- 
rial difference  being  that  in  that  case  the 
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eyidence.  wMle  sufficient  to  Justify  a  convic- 
tion of  assault  and  battery,  did  not  warrant 
a  verdict  of  guilty  of  assault  with  Intent 
to  rape,  while  in  the  case  at  bar  there  was 
evidence  which  would  authorize  a  conviction 
of  the  latter  offense.  The  principle  involv- 
ed, however,  is  the  same  in  both  cases.  In 
the  ease  cited  it  was  held  that  the  mere 
solicitation  by  a  man  of  a  woman  to  go  with 
him  into  the  woods,  though  Intended  as  a 
proposal  to  her  to  have  sexual  intercourse 
with  him,  will  not  warrant  a  conviction  of 
an  assault  with  intent  to  rape,  when  It  Is 
manifest  that  there  was  no  Intention  at  the 
time  to  then  have  carnal  knowledge  of  the 
woman  forcibly  and  against  her  will;  and 
that  "it  was,  on  the  trial  of  an  Indictment 
for  this  offense,  erroneous,  upon  such  a  state 
of  facts  as  that  above  recited,  to  restrict 
the  Jury  to  a  finding  of  *gullty'  or  *not  guilty,' 
and  thus,  in  effect,  withhold  from  their  con- 
sideration any  question  of  returning  a  veiv 
diet  finding  the  accused  guilty  of  an  assault 
and  battery."  The  trial  Judge  should  be 
careful  to  Instruct  the  Jury  as  to  the  law  of 
every  offense  Involved  In  the  charge  made 
by  the  Indictment  where,  under  any  view 
of  the  evidence,  the  accused  might  be  law- 
fully convicted  of  such  an  offense;  and  he 
should  be  equally  careful  not  to  charge  as 
to  any  offense  not  Involved  In  the  evidence. 
Jordan  v.  State,  117  Ga.  405,  43  S.  E.  74T. 
In  tlie  case  at  bar,  It  Is  true,  the  court  be- 
low did  not.  In  so  many  words,  Instruct  the 
Jury  that  they  must  find  the  accused  either 
guilty  or  not  guilty,  but  his  entire  charge 
was  such  as  to  leave  them  no  alternative  to 
find  any  Intermediate  verdict  That  this 
was  harmful  to  the  accused  seems  to  be 
evidenced  by  the  verdict  actually  returned; 
for  the  recommendation  to  "extreme  mercy** 
does  not  Indicate  a  strong  conviction  in  the 
minds  of  the'  Jury  that  the  accused  was 
guUty  of  the  very  grave  crime  of  assault 
with  Intent  to  rape.  On  the  contrary.  It 
lends  much  strength  to  the  contention  of 
counsel  for  the  accused  that,  had  the  proper 
latitude  been  allowed  them,  they  would  have 
found  the  accused  guilty  of  a  less  serious 
offense  than  the  one  with  which  he  was 
charged. 

The  motion  for  a  new  trial  contains  sev- 
eral other  grounds,  but  none  of  them  dls* 
close  error  of  sufficient  Importance  to  require, 
of  themselves,  the  grant  of  a  new  trial. 
The  requests  to  charge,  so  far  as  legal  and 
pertinent,  were  covered  by  the  charge  as 
given,  and  the  charges  complained  of  were, 
in  the  main,  correct  statements  of  the  law. 
The  charge  that  the  Jury  might  consider  In 
whose  power  the  woman  alleged  to  have 
been  assaulted  was  at  the  time  of  the  occur- 
rence under  investigation  is  subject  to  the 
criticism  made  on  it  by  counsel  for  the  plain- 
tiff in  error  that  It  was  capable  of  the  con- 
stn^ction  that  the  trial  Judge  entertained  an 
opinion  that  she  was  In  the  power  of  the 


accused;  but  It  can  hardly  be  held  to  be 
argumentative  to  the  extent  that  it  will  re- 
quire a  new  trial;  and  doubtless,  when  the 
case  Is  heard  again,  the  trial  Judge  will  be 
more  guarded  In  his  expressions.  The  Judg- 
ment is  reversed  solely  on  account  of  the 
failure  to  charge  the  law  of  assault  and  as- 
sault and  battery. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SIMMONS,  C.  J.»  absent 

a23  Oa.  263> 
McLBNDON  v.  MACON,  D.  A  S.  R.  CX). 

(Supreme  Court  of  Georgia.  Jane  14,  1905.) 
i  Wbit  ov  Ebbob— Second  Tbiai^— Law  of  the 
!      Case. 

i  When   this  case  was  formerly   before  the 

I  Supreme  Court  (46  S.  B.  106,  119  Ga.  297),  it 
I  held  that  under  the  law  applicable  to  the  evi- 
1  dence  submitted  by  the  plaintiff  the  court  did 
j  not  err  in  refusing  to  grant  a  nonsuit  A  care- 
j  ful  comparison  or  the  brief  of  evidence  in  the 
i  former  record  with  the  brief  of  evidence  in  the 
I  present  record  shows  that  the  evidence  submit- 
[  ted  in  behalf  of  the  plaintiff  on  both  trials  was 
;  substantially  the  same.     It  follows  that  under 

the  law  of  the  case  as  previously  announced  by 

the  Supreme  Court  a  nonsuit  should  not  have 

been  granted. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dublin;  J.  B. 
Burch,  Judge. 

Action  between  Simon  McLendon  and  the 
Macon,  Dublin  &  Savannah  Railroad  Compa- 
ny. From  a  Judgment,  McLendon  brings  er- 
ror.   Reversed. 

Sanders  &  Davis  and  S.  W.  Sturgis,  for 
plaintiff  In  error.  Jno.  M.  Stubbs  and  Aker- 
man  &  Akerman,  for  defendant  In  error. 

FISH,  P.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  SIMMONSt  C  J^  ab- 
sent on  account  of  sickness. 


(USOa.  164) 

pake:  v.  state. 

(Supreme  Court  of  Georgia.     June  18,  1906.) 

GbikinaIi  Law— Appeal  —  Review  .of  Evi- 
dence. 

The  evidence  was  altogether  circumstantial, 
and,  not  being  of  such  a  character  as  to  show 
the  guilt  of  the  accused  beyond  all  reasonable 
doubt,  a  new  trial  should  havQ  been  granted. 

[Bd.  Note. — ^For  cases  in  pointy  see  voL  10, 
Cent.  Dig.  Criminal  Law,  $$  3075,  3080.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Qreene  Coun- 
ty; H.  G.  Lewis,  Judge. 

Geems  Park  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Jas.  B.  &  Noll  P.  Park,  for  plalntllT  in  er- 
ror. J.  E.  Pottle,  Sou  Gen.,  and  Jno.  O. 
Hart,  Atty.  Gen.,  for  the  State. 

COBB,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  SIMMONS,  0-  J.,  and 
CANDLS2R,  J.,  absent 
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(123  Ga.  267) 

FORD  T.  FARGUSON. 
(Supreme  Court  of  Georgia.     June  14,  1905.) 

APPEALt—RBVIBW. 

There  being  no  errors  of  law  complained 
of,  tlie  evidence  being  sufficient  to  sustain  the 
verdict,  and  the  presiding  judge  having  refused 
a  new  trial,  this  court  will  not  interfere. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Criminal  Law,  fiS  3074,  3075,  3084.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dawson;  A.  M. 
Raines,  Judge. 

Action  between  L.  C.  Ford  and  M.  S.  Far- 
guspn,  administratrix.  From  the  judgment, 
Ford  brings  error.    Affirmed. 

W.  H.  Gurr  and  H.  A.  Wilkinson,  for 
plaintiff  in  error.  R.  R.  Marlin  and  John  R. 
Irwin,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  SIMMONS,  C.  J^ 
absent 


(123  Qa.  224) 


GRAVES  ▼.  RIVERS. 


(Supreme  Court  of  Ckorgia.     June  14.  1905.) 

1.  Bbeach  of  Maebiaoe  Pbomisk— Petition. 

A  petition  which  alleges  the  ability  of  the 
parties  to  contract  marriage,  the  mutual  prom- 
ises to  marry  and  their  terms,  and  the  defend- 
ant's breach,  sufficiently  states  a  cause  of  action 
for  breach  of  promise  of  marriage. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Breach  of  Marriage  Promise,  SS  21, 
22.] 

2.  Saics— Evidence— Sbduotion. 

Seduction  of  the  plaintiff  by  the  defendant 
subsequent  to  the  promise  to  marry  and  pend- 
ing the  engagement  may  be  alleged  and  proved 
m  aggravation  ^f  the  damages. 

[Ed.  Note. — For  cases  in  point,  see  voL  8» 
Ctfit  Dig.  Breach  of  Marriage  Promise,  |  42.] 

8.  Samb—Dahaoes. 

The  damages  recoverable  in  this  form  of 
action  may  include  full  compensation  for  the 
pain,  mortification,  and  wounded  feelings  of  the 
plaintiff,  and  in  these  matters  the  amount  of 
recovery  must  be  left  to  the  enlightened  con- 
science of  impartial  jurors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8» 
Cent  Dig.  Breach  of  Marriage  Promise,  §§  38, 
40.] 
4.  Witnesses— CoicPETENCT. 

Neither  party  to  an  action  of  breach  of 
promise  of  marriage  is  a  competent  witness. 
.  5.  Breach  of  Mabbiaoe  Pbomisb— Inbtbuc- 

TION. 

A  charge  to  the  effect  that  the  plaintiff 
may  recover  on  proof  of  the  contract  of  mar- 
riage and  its  breach  by  the  defendant  is  open 
to  the  criticism  that  it  excludes  the  defense  of 
a  justifiable  refusal  to  consummate  the  premiss 
to  marry. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Fayetteville;  W. 
B.  Hollingsworth,  Judge. 

Action  by  Sallle  Rivem  against  J.  M. 
Graves.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Sallle  Rivers  sued  out  an  attachment 
i  gainst  J.  M.  Oraves  on  the  grounds  that 


the  defendant  "absconds,  also  that  he  con- 
ceals himself,  and  also  that  he  is  about  to 
remove  beyond  the  limits  of  the  county." 
The  attachment  was  sued  out  before  the 
Judge  of  the  city  court  of  Fayetteville,  and 
made  returnable  to  the  October  term,  1903, 
of  that  court  The  attachment  was  levied 
upon  certain  property  of  the  defendant  Be- 
fore the  return  term  of  the  court  the  plaintiff 
filed  her  declaration  in  attachment,  alleging 
as  follows:  (1)  That  the  petitioner  had  en- 
damaged her  in  the  sum  of  $10,000.  (2)  That 
the  defendant  began  yisiting  petitioner  about 
6  years  ago,  petitioner  then  being  a  young 
lady  about  18  years  of  age,  and  the  defend- 
ant being  a  young  man  about  20  years  old. 
That  the  defendant  continued  to  visit  her 
from  that  time  "constantly"  until  about  July 
15,  1903,  "coming  to  see  petitioner  .  quite 
often,  once  or  twice  each  month."  (3)  That 
the  defendant  professed  to  love  her,  and  by 
his  constant  visits  and  attentions  and  pro- 
fessions of  love  he  led  her  to  believe  him, 
and  to  love  and  admire  him,  and  as  a  result 
of  such  courtship  they  were  engaged  to  be 
married,  which  engagement  continued  until 
the  summer  of  1901,  when,  on  account  of 
some  trouble  that  it  was  alleged  the  defend- 
ant was  in,  petitioner's  father  and  mother 
objected  to  the  visits  of  the  defendant,  and 
the  engagement  was  broken.  That  defend- 
ant did  not  visit  petitioner  for  several 
months,  but  after  the  lapse  of  this  time  the 
defendant,  "to  Ingratiate  himself  again  into 
the  affections  of  petitioner  and  her  people," 
protested  his  innocence  of  the  charges  and 
rumors  that  had  been  made  against  him, 
and  obtained  once  more  the  good  will  of  pe- 
titioner's parents  and  of  herself,  as  a  re- 
sult of  which  they  were  again  engaged  to 
be  married,  which  engagement  "has  never 
been  broken  off  by  petitioner."  (4)  That  the 
defendant  and  petitioner  were  to  have  been 
married  "last  Christmas,  both  having  agreed 
to  said  time."  but  for  some  reason  the  de- 
fendant had  put  the  time  off  for  some 
months,  claiming  not  to  be  ready;  and  when 
the  time  arrived  again  he  made  other  ex- 
cuses, and  finally  quit  visiting  petitioner  at 
all,  "and  has  broken  his  solemn  engage- 
ment with  petitioner."  (5)  That  during  the 
continuance  of  the  engagement,  the  defend- 
ant all  the  time  promising  to  marry  peH- 
tloner,  he,  by  persuasions  and  manifestations 
of  love  and  affection  for  her,  and  by  other 
false  and  fraudulent  means,  Induced  her  to 
have  intercourse  with  him  "during  the  fall 
and  winter  of  last  year,  and  at  Christmas 
and  again  in  January  of  this  year,"  as  a 
result  of  which  petitioner  became  pregnant 
and  gave  birth  to  a  child  on  September  11« 
1903,  which  child  is  now  living,  and  is  the 
child  of  the  defendant  (6)  That  up  to  the 
time  she  was  seduced  by  the  defendant  pe- 
titioner had  lived  a  moral  and  virtuous  life, 
had  a  happy  and  good  home,  and  moved  In 
the  best  society;  but  through  the  baseness 
of  defendant's  conduct  her  happiness  In  lif<) 
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has  been  blighted  and  rnlned,  her  social 
standing  and  bright  prospects  have  been  to- 
tally destroyed,  and  henceforth  she  will  be 
a  social  outcast,  because  of  the  illegal  and 
fraudulent  representations  of  the  defendant 
(7)  That  she  had  implicit  faith  and  confi- 
dence in  the  defendant,  and  believed  that 
he  was  sincere.  That  she  loved  him,  and 
acted  in  perfect  good  faith;  but  that  all 
the  promises  and  representations  made  by 
the  defendant  to  her  were  false  and  fraud- 
ulent, and  made  to  deceive  her,  and  to  de- 
sti'oy  her  chastity  and  happiness;  and  that, 
although  she  has  tried  to  get  him  to  right 
the  wrong  done  her,  he  fails  and  refuses  so 
to  do.  (8)  This  paragraph  was  stricken  on 
special  demurrer.  (9)  That  as  a  result  of 
the  intercourse  of  the  defendant  with  her 
she  has  become  unwell  and  sick  in  bed  a 
good  deal  of  the  time  since  January  "of  this 
year."  That  about  one  month  before  the 
birth  of  her  child  she  had  to  take  her  bed, 
and  has  since,  and  will  be  for  some  time  to 
come,  suffering  great  pain  and  agony,  both 
In  body  and  in  mind.  That  she  now  has 
the  child  to  look  after  and  support  without 
the  assistance  of  the  defendant  That  she 
will  continue  to  suffer  in  body,  and  especially 
in  mind,  all  the  remainder  of  her  natural 
life;  all  on  account  of  the  unconscionable 
conduct  of  the  defendant  (10)  That  on  Sep- 
tember 18,  1908,  she  sued  out  before  W.  B. 
Hollingsworth,  Judge  of  the  dty  court  of 
Fayetteville,  an  attachment  against  the  de- 
fendant returnable  to  the  October  term,  1903, 
of  that  court  which  attachment  was  levied 
by  the  sheriff  of  Fayette  county  on  prop- 
erty therein  described.  (11)  This  paragraph 
contains  a  prayer  for  a  ju^ment  of  $10,000, 
and  a  special  judgment  upon  the  property 
upon  which  the  attachment  was  levied,  and 
"that  she  have  a  general  Judgment"  There 
was  an  entry  of  service  of  this  declaration 
by  leaving  a  copy  at  the  defendant's  most 
notorious  place  of  abode.  Xt  the  October 
term,  1903,  of  the  city  court  of  Fayetteville, 
the  case  was  called  for  trial,  and  the  defend- 
ant moved  to  dismiss  the  suit  first  because 
no  cause  of  action  was  set  forth,  and,  sec- 
ondly, because  the  petition  showed  on  its 
face  that  it  was  an  action  for  seduction,  and 
that  the  plaintiff  had  no  right  to  sue  for  her 
own  seduction.  The  court  overruled  the  mo- 
tion to  dismiss,  whereupon  the  plaintiff  of- 
fered to  amend  the  petition  by  adding  after 
the  word  "facts"  in  the  first  line  of  para- 
graph 11  the  following:  ''and  the  breach  of 
said  contract  for  marriage  for  which  peti- 
tioner sues."  Upon  the  allowance  of  this 
amendment  the  defendant  demurred  gener- 
ally, and  that  there  was  no  cause  of  action 
set  out  in  the  petition;  that  the  action  was 
barred  by  the  statute  of  limitations;  and  de- 
murred specially  to  all  the  allegations  as  to 
seduction  because  such  allegations  were  ir- 
relevant, ajid  the  seduction  was  not  alleged 
as  being  subsequent  to  the  promise  of  mar- 
riage;  and  that  the  damages  alleged  in  the 


ninth  paragraph  were  not  recoverable;  and 
that  the  attachment  affidavit  and  bond  were 
insufficient  in  law,  and  because  the  court 
issuing  the  attachment  was  without  author- 
ity to  do  so.  The  defendant  also  specially 
demurred  to  the  eighth  paragraph  of  the 
petition.  The  court  overruled  the  demur- 
rers, both  general  and  special,  except  to  the 
eighth  paragraph,  and  as  to  this  paragraph 
the  demurrer  was  sustained.  The  case  pro- 
ceeded to  trial,  and  resulted  in  a  verdict  for 
the  plaintiff  in  the  sum  of  $10,000.  The  de- 
fendant made  a  motion  for  a  new  trial, 
which  was  overruled.  The  defendant  as- 
signed error  upon  the  Judgment  overruling 
his  motion  to  dismiss  and  the  demiurrers, 
general  and  special,  and  the  refusal  to  grant 
a  new  trial. 

A.  0.  Blalock  and  J.  F.  Gollghtly,  for  plain- 
tiff in  error.  J.  W.  Wiae,  for  defendant  in 
error. 

EVANS,  J.  (after  stating  the  facts).  1-a. 
An  action  to  recover  damages  for  a  breach 
of  promise  to  marry  is  predicated  on  the 
contract  and  its  breach.  All  that  is  neces- 
sary to  be  alleged  in  the  petition  la  the 
promises  to  marry  and  their  terms  and  the 
defendant's  breach.  Where  special  damages 
are  not  claimed,  these  averments  comprise 
all  the  issuable  facts.  5  Gyc.  1007.  The 
facts  related  in  the  petition  begin  with  a 
coiurtship  six  years  before  the  bringing  of 
the  suit,  and  the  narrative  proceeds  with  a 
description  of  the  first  engagement  how  and 
why  it  wfis  broken  off,  when  it  was  renewed, 
the  time  the  marriage  was  to  be  consum- 
mated, the  wiles  of  the  defendant  to  se- 
cure postponement  of  the  nuptials,  and  his 
refusal  to  marry  the  plaintiff.  Many  of  the 
averments  in  the  petition  might  be  treated 
as  surplusage,  but  the  essential  elements  of 
the  form  of  action  are  alleged.  The  mutual 
promises  to  marry,  the  final  agreement  that 
the  marriage  contract  was  to  have  been  on 
Christmas  preceding  the  filing  of  the  suit 
the  readiness  of  the  plaintiff  to  marry  at 
that  time,  the  refusal  of  the  defendant  to 
comply  with  his  contract  and  his  final  aban- 
donment of  his  attentions,  are  alleged  with 
sufficient  definiteness  to  set  out  a  cause  of 
action.  Defendant  demurred  to  the  petition 
on  the  ground  that  the  cause  of  action  was 
barred  by  the  statute  of  limitations.  It  is 
not  pointed  out  what  limitation  period  Is  ap- 
plicable. As  the  suit  sounds  in  contract 
and  is  brought  within  a  year  from  the  al- 
leged breach  of  the  contract  we  cannot  per- 
ceive how  the  plaintiff  can  be  barred.  The 
special  demurrers  to  the  paragraphs  of  the 
petition  which  allege  seduction  as  an  ag- 
gravating element  of  damages  are  without 
merit.  The  seduction  Is  alleged  to  have  been 
subsequent  to  the  promise  to  marry  and 
pending  the  engagement  to  marry.  The  se- 
duction of  the  plaintiff  under  promise  of 
marriage  may  be  alleged  and  proved  In  ag- 
gravation of  damages.    8  Enc.   PI.   &  Pr 
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688,  ajsd  eases  cited.  Although  the  form  of 
action  Is  ex  contractu,  yet  tibe  measure  of 
damages^  In  a  case  where  the  plaintiff  Is  en- 
titled to  recover,  may  Include  full  compensa- 
tion for  the  pain,  mortification,  and  wounded 
feelings  suffered  by  her  In  consequence  of 
the  dishonorable  conduct  of  the  defendant; 
and  the  amount  of  the  recovery  must  be 
left  to  the  enlightened  conscience  of  Impar- 
tial Jurors.  Parker  v.  Forehand,  99  Ga.  743, 
28  S.  E.  400.  One  of  the  special  demurrers 
challenged  the  sufficiency  of  the  attachment 
affidavit  and  bond  and  the  authority  of  the 
court  to  issue  the  attachment  The  demur- 
rer did  not  specify  any  particular  defect, 
and,  as  the  grounds  of  the  affidavit  were 
statutory,  and  sufficiently  alleged  (Kennon 
V.  Evans,  86  Ga.  89),  and  both  affidavit  and 
bond  were  prepared  after  the  code  forms 
(Cir.  Code  1895,  §  4529).  we  cannot  see  any 
irregularity  In  either.  The  affidavit  for  at- 
tachment was  made  before  the  Judge  of  the 
city  court  of  Fayettevllle,  and  the  writ  of 
attachment  was  issued  by  him.  The  at- 
tachment was  returnable  to  the  city  court  of 
Fayettevllle,  and  the  Judge  thereof  had  Ju* 
risdiction  to  issue  it  Acts  1902,  p.  126. 
Hence  we  conclude  that  the  court  did  not 
err  In  overruling  all  demurrers,  except  the 
special  demurrer  to  the  eighth  paragraph, 
which  was  sustained. 

4.  Six  grounds  of  the  amended  motion  for 
new  trial  complain  In  various  ways  that  the 
plaintiff  was  permitted  to  testify  over  the 
defendant's  objection.  The  plaintiff  was  an 
incompetent  witness,  and  the  court  erred  in 
holding  that  she  was  competent  At  com- 
mon law  a  party  to  a  suit  interested  in  the 
result  of  the  trial  was  disqualified  from  tes- 
tifying because  of  his  interest  The  evi- 
dence act  of  1866  permitted  certain  persons 
to  testify  notwithstanding  their  Interest,  but 
In  express  terms  the  ban  of  disqualification 
was  left  on  parties  to  an  action  for  breach 
of  promise  of  marriage.  Civ.  Code  1805,  | 
5272,  The  evidence  act  of  1889  (Civ.  Code 
1895,  I  5269)  superseded  only  one  clause  of 
the  act  of  1866,  but  there  Is  nothing  In  that 
act  which  removes  the  Incompetency  of 
those  persons  disqualified  by  the  other  clauses 
of  the  act  of  1806.  Section  5272  explicitly 
and  positively  declares  that  nothing  con- 
tained in  section  5269  shall  apply  to  any  ac- 
tion for  breach  of  promise  of  marriage. 
While  in  England  and  many  of  the  states 
the  common-law  rule  of  exclusion  In  this 
class  of  cases  has  been  relaxed  so  as  to  al- 
low the  parties  to  testify,  with  the  quali- 
fication that  their  testimony  must  be  cor- 
roborated. In  this  state  a  party  Is  absolutely 
excluded  as  a  witness.  Where  the  party  is 
denied  the  right  to  testify,  resort  la  usually 
had  to  circumstantial  evidence  to  prove  or 
disprove  the  complaint  Since,  commonly, 
mariiage  proposals  and  their  acceptance  do 
not  transpire  in  public  or  In  writing,  they 
must  be  established  by  the  observed  conduct 
of  the  parties  or  their  admissions,    "When 


marriageable  persons  conduct  toward  each 
other  as  engaged  persons  commonly  do,  and 
as  those  who  are  not  engaged  do  not,  the 
reasonable  and  fair  Inference  la  that  they 
are  In  fact  what  they  thus  hold  themselves 
out  to  be— engaged;  and  in  a  breach  of 
promise  suit  the  Jury  la  Justifiable  In  so 
finding."  Bish.  Mar.  &  Div.  S  197.  Like- 
wise any  other  material  Issue  In  the  case 
may  be  supported  by  proof  of  various  cir- 
cumstances which  point  to  the  existence  of 
the  fact  sought  to  be  established. 

5.  Exception  Is  taken  to  the  following 
charge  of  the  court:  "I  charge  you  that  If 
you  believe  from  the  evidence  that  J.  M. 
Graves,  the  defendant,  did  contract  marriage 
with  the  plaintilT,  then  the  breach  thereof 
would  make  the  defendant  liable;  that  is.  If 
he  failed  to  carry  out  this  contract"  This 
charge  is  open  to  the  objection  that  xmder 
It  the  plaintilT  would  be  entitled  to  recover 
for  any  breach  of  the  contract,  although 
the  defendant  may  have  been  legally  Josti- 
flable  in  refusing  to  carry  out  his  promise 
to  marry;   and  the  exception  is  well  taken. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SIMMONS,  0.  J.,  absent 


(mGa.ao8) 
CALLAWAY  v.  MAXWELL. 
(Supreme  Court  of  Georgia.     June  14,  190S.) 

1.  OABNismnsNT— Bond  to  Dissolve— Claxu 
OF  Third  Pabtt. 

Where,  in  acoordance  with  the  provisions 
of  Civ.  -Code  1895^  §  4720,  a  claim  is  filed  to  a 
fund  sought  to  be  reached  by  summons  of  fl»r- 
nlshment  in  a  suit  in  attachment,  and  bond  is 
given  to  dissolve  the  garnishment,  the  claimant 
becomes,  under  Civ.  Code  1895,  S  4723,  a  party 
to  all  subsequent  proceedings  In  garnishment, 
and  may  take  advantage  of  any  defect  in  the 
pleadings  of  his  adversary. 

2.  Attachment— DBCLABATioif— Filing. 

In  a  suit  by  attachment  In  the  city  court 
of  Lexington,  It  Is  necessary  to  file  a  declara- 
tion in  attachment  at  the  term  to  which  the 
suit  is  returnable,  in  like  manner  as  if  the  suit 
were  in  the  superior  court.  In  the  absence  of 
such  a  declaration,  any  judgment  rendered  in 
the  suit  is  a  nullity,  and  may  be  attacked  any- 
where. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Oglethorpe 
County;  H.  M.  Holden,  Judge. 

Action  by  B.  O.  Maxwell,  administrator, 
against  L.  F.  Callaway.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Joel  &  Hawes  Cloud,  for  plaintiff  in  error. 
Hamilton  McWhorter  and  Hamilton  Mc- 
Whorter,  Jr.,  for  defendant  in  error. 


CANDLER,  J.  By  the  terms  of  the  act  ap- 
proved December  13.  1899  (Acts  1899,  p.  400, 
§  19),  establishing  the  city  court  of  Lexing- 
ton, it  was  provided  that  "all  laws  upon  the 
subjects  of  attachments  and  garnishments  as 
to  any  manner  whatever  In  the  superior 
courts  of  this  state  shall  apply  to  the  said 
city  court  as  If  named  with  the  superior 
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court  80  far  as  tbe  nature  of  the  dty 
court  win  admit*'  CJonsequently,  In  a  suit 
In  attachment  In  that  court  ^t  Is  as  neces- 
sary to  file  a  declaration  in  attachment  at 
the  first  term  of  the  court  as  if  the  suit  were 
brought  in  the  superior  court.  In  a  proceed- 
ing on  garnishment  in  attachment,  where  a 
claim  to  the  fund  sought  to  be  reached  is 
filed,  and  bond  is  given  to  dissolve  the  gar- 
nishment in  accordance  with  Civ.  Code  1895, 
S  4720,  the  claimant  becomes  ''a  party  to  all 
further  proceedings  upon  said  garnishment** 
Civ.  Code  1895,  $  4723.  As  a  party  to  the 
garnishment  proceedings,  whose  interests  are 
adverse  to  those  of  the  plaintiff,  he  may,  of 
course,  take  advantage  of  any  defect  in  the 
pleadings.  The  failure  of  the  plaintiff  to  file 
his  declaration  in  attachment  at  the  first 
term  is  a  very  serious  defect — so  serious,  in- 
deed, as  to  make  it  impossible  to  render  any 
valid  Judgment  in  the  case.  The  words  of 
the  statute  are  mandatory — **the  plaintiff 
shall  file  his  declaration  at  the  first  term.** 
Civ.  Code  1895,  |  4556.  As  was  said  by  Mr. 
Justice  Hall  in  Banks  v.  Hunt  70  Ga.  743: 
".An  attachment  can  no  more  proceed  to  judg- 
ment without  a  declaration  filed  on  it  at  the 
term  of  court  to  which  it  is  returnable  than 
could  an  ordinary  suit  unless  the  declaration 
had  been  filed  twenty  days  before  the  term  to 
which  the  suit  was  made  returnable."  See, 
also,  Jaffray  v.  Purtell.  66  Qa.  226.  Nor  does 
it  matter  that  the  claimant  failed  to  call 
the  attention  of  the  Judge  of  the  city  court 
to  the  fact  that  there  was  no  declaration  in 
attachment.  A  Judgment  against  the  funa 
In  which  the  claimant  was  interested,.  In  the 
absence  of  such  a  declaration,  was  an  abso- 
lute nullity,  and  he  could  attack  it  anjrwhere. 
It  was  error  to  overrule  the  certiorari. 

Judgment  reversed.    AH  the  Justices  con- 
cur except  SIMMONS,  C.  J.,  abcent 


<m  Om.  SO) 

EliLIS  T.  STEWART  et  at 

(Supreme  Court  of  Georgia.     June  14,  1905.) 

1.  Injunction— Pkhdino   Pbooeedino— Pob- 
ciBUE  Entry. 

A  forcible  entry  proceeding,  under  Civ. 
Code  1895,  $  4823,  is,  after  service  of  the  no- 
tice therein  required,  a  "pending  proceeding," 
within  the  meaning  of  Civ.  Code  1893,  $  4950, 
which  will  authorize  the  judge  of  the  superior 
court  of  the  county  in  which  such  proceeding 
ia  instituted  to  entertain  an  application  to  en- 
join the  same  at  the  instance  of  the  defendant 
notwithstanding  the  plaintiff  may  be  a  resident 
of  another  county.  Moore  v.  Medlock,  28  S.  B. 
836,  101  Ga.  94;  Dawson  v.  Equitable  Mtg. 
Co.,  34  S.  E.  668,  109  Ga.  389;  Townsend  v. 
Brinson,  48  S.  E.  748,  117  Ga.  375. 

2.  Injunction— CoNrLicTiNG  Evidence. 

The  evidence  being  conflicting  on  material 
issues  in  the  case,  the  discretion  of  the  judge 
in  refusing  to  grant  an  injunction  will  not  be  in- 
terfered with. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Fayette  Coun- 
ty; B.  J.  Reagan,  Judge. 
51  S.B.— 21 


Action  hy  K.  C.  Ellis  against  L.  B.  Stew" 
art  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

J.  F.  Golightly,  for  plaintifT  in  error.  J« 
W.  Wise,  for  defendants  in  error. 

COBB,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  SIMMONS,  C  J.,  ab- 
sent 

(12S  Ga.  278* 
STANSELL  r.  MERCHANTS'  &  FARMERS' 

BANK. 
(Supreme  C^urt  of  (Georgia.     June  14,  1905.) 

1.  Writ  of  Ebbob— Dismissai^— Bbief  of  Bv- 

lUENCE. 

Though  it  does  not  appear,  either  from  the 
transcript  of  the  record  or  by  a  recital  in  the 
bill  of  exceptions,  that  a  brief  of  the  evidence 
had  been  approved  by  the  court,  or  had  been 
agreed  upon  by  counsel,  this  court  will  not  dis- 
miss the  bill  of  exceptions;  but  it  cannot  pass 
upon  those  assignments  of  error  which  depend 
for  their  determination  upon  the  evidence,  and, 
if  all  of  the  assignments  of  error  are  or  this 
character,  the  judgment  will  be  affirmed.  Flem- 
ing V.  Roberts,  40  S.  E.  792,  114  Ga.  634; 
Heard  v.  State,  89  S.  E.  909,  1^4  Ga.  90. 

2.  Same— RsviEW  of  Instbuctions. 

*'Where  there  is  no  assignment  of  error 
upon  a  charge  of  the  court  save  that  the  court 
erred  in  so  charging,  and  the  charge  states  a 
proposition  of  law  which  is  in  the  abstract  cor- 
rect, this  court  will  not  consider  whether  the 
charge  is  applicable  or  appropriate  in  the  case." 
Brown  v.  Latham,  42  S.  E.  53,  115  Ga.  6G6. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court;  Brooks  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  between  tbe  Merchants'  ft  Farm- 
ers' Bank  and  R.  J.  Stansell.  From  the  Judg- 
ment, Stansell  brings  error.    Affirmed. 

L.  W.  Branch,  for  plaintiif  in  error.  J.  O. 
McCall  and  Z.  D.  Harrison,  for  defendant  in 
error. 

EVANS,  J.    Judgment  affirmed. 

SIMMONS,  a  J.,  absent 


(U8  Ga.  251) 

SAWYER  V.  GEORGIA  R.  ft  BANKING  CO. 

(Supreme  Court  of  Georgia.      June  14,  1905.) 

Railboads  —  AccinENT  AT  Cbosbino  —  Evi- 
dence—SECown  Tbial. 

Plaintiif  brought  suit  against  the  defend- 
ant for  the  homicide  of  her  husband,  which  oc- 
curred from  his  being  struck  b^  a  freight  train 
of  the  defendant  while  crossing  the  railroad 
tracks  at  a  public  street  crossing  in  the  city  of 
Madison.  A  verdict  was  rendered  in  favor  of 
the  plaintiff,  a  motion  for  a  new  trial  was  over- 
ruled, and  the  defendant  excepted.  This  court 
held,  on  the  evidence  as  then  presented,  that  it 
disclosed  that  the  plaintiff's  husband,  by  the  ex- 
ercise of  ordinary  care,  could  have  avoided  the 
consequences  of  the  defendant's  negligence,  and 
reversed  the  judgment  37  S.  E.  380.  112  Ga. 
846.  On  the  second  trial  the  evidence  for  the 
plaintiff  differed  in  material  respects  from  that 
on  the  former  trial.  It  tended  to  show  that  the 
train  which  caused  the  injury  was  not  on 
schedule  time,  but  more  tlMU  an  hour  late^  so 
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that  there  was  no  reason  on  the  part  of  the  de- 
ceased to  anticipate  its  coming;  that  there 
were  freight  cars  standing  on  the  side  track  on 
the  side  of  the  railroad  which  the  deceased  ap- 

f>roached,  and  within  a  few  feet  of  the  main 
ine,  in  such  position  that,  together  with  the 
depot  building  and  another  building  not  far 
away,  they  would  obstruct  the  view  of  the  rail- 
road track  by  the  deceased  until  he  passed  the 
end  of  the  freight  cars  on  the  side  track,  and 
waa  near  the  main  line;  that  the  train  was 
running  about  30  miles  an  hour,  in  yiola- 
tion  of  an  ordinance  of  the  city  limiting  the 
speed  of  railroad  trains  crossing  the  public  street 
where  the  injury  occurred  to  6  miles  an  hour. 
The  jury  found  a  second  verdict  for  the  plain- 
tiff. A  motion  for  a  new  trial  was  made,  and 
the  judge  (other  than  the  one  who  presided  at 
the  trial)  again  set  aside  the  verdict,  holding  that 
the  evidence  was  substantially  the  same  as 
when  the  case  was  passed  on  by  the  Supreme 
Ck>urt.  Held,  that  this  was  error.  The  evi- 
dence on  the  second  trial  was  materially  differ- 
ent from  that  on  the  former  trial,  and  the  sec- 
ond verdict  should  have  been  allowed  to  stand. 

(Syllabus  by  the  Ck>art) 

Error  from  Superior  Court,  Morgan  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  Louvinla  Sawyer  against  the 
Georgia  Railroad  &  Banking  (Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Q.  L.  Williford  and  George  &  George,  for 
plaintiff  in  error.  Jos.  B.  &  Bryan  Cummlng 
and  Foster  &  Butler,-  for  defendant  in  error. 


LUMPKIN,  J.  1.  The  headnote  will  show 
that  on  the  second  trial  the  case  was  a 
proper  one  for  determiuatlou  by  the  jury. 
The  judge  who  presided  on  the  hearing  of 
the  motion  for  a  new  trial  thought  that  the 
case  was  controlled  by  the  ruling  made  by 
this  court  in  112  Ga.  346,  87  S.  E.  380.  In 
this  we  think  he  erred.  We  have  carefully 
examined  the  record  of  the  case  as  it  then 
appeared  and  as  it  is  now  presented,  and  we 
find  very  material  differences.  Without  set- 
ting, out  the  evidence  in  detail,  a  few  illus- 
trations of  the  change  of  status  will  suffice. 
On  the  former  trial  the  principal  witness 
for  the  plaintiff  was  one  Shields.  In  his 
testimony  he  strongly  indicated  that  the 
plaintiff's  husband  could  have  seen  the  ap- 
proaching train,  and,  while  some  mention 
was  made  of  the  possibility  of  there  being 
freight  cars  on  the  side  track,  it  was  very 
vague  and  uncertain  as  to  the  number,  posi- 
tion, and  effect  on  the  view  of  the  plain- 
tiff's husband  while  approaching  the  track. 
Indeed,  Shields  developed  into  a  most  ex- 
cellent witness  for  the  defense.  On  the  sec- 
ond trial,  plaintiff  did  not  introduce  him  at 
all,  but  the  defendant  did  so.  The  plaintiff 
introduced  as  his  leading  witness  one  Ike 
Burton.  Among  other  things,  he  testified 
that  there  were  other  cars  between  the  cross- 
ing and  the  depot — one  standing  where  it 
bad  been  unloaded,  and  two  more  in  front 
of  the  depot;  that  the  depot  was  within 
three  feet  of  the  side  track;  that  the  car 
first  mentioned  was  standing  between  the 
main  road  that  crosses  the  track  and  the 


depot;  that,  "with  that  car  standing  there, 
no  one  could  see  down  that  track  until  they 
got  on  the  railroad'';  that  the  train  had  to 
pass  the  depot  before  it  reached  the  crossing; 
and  that  it  was  running  at  the  rate  of  about 
35  miles  an  hour.  Another  witness  testi- 
fied that  the  train  which  caused  the  injury 
was  due,  according  to  schedule,  at  2  o'clock 
and  38  minutes  P.  M.  There  was  evidence 
to  show  that  it  did  not  arrive  until  after 
4  o'clock.  Some  of  the  other  evidence  set 
out  In  the  headnote  was  before  the  court 
on  the  former  trial,  but  this  will  suffice  to 
show  that  there  were  material  differences. 
We  think  there  was  enough  to  sustain  the 
finding  of  the  jury,  and  that  the  second  ver- 
dict should  have  been  allowed  to  stand. 
Richmond  &  Danville  R.  Co.  v.  Howard,  79 
Ga.  44  (2),  3  S.  B.  426;  Broyles,  Rec.,  v. 
Prisock,  97  Ga.  643  (6),  25  S.  B.  389;  Hop- 
kins' Per.  InJ.  H  4,  90. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  SIMMONS,  a  J.,  absent 
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WILLIAMS  V,  8TATH. 
(Supreme  Court  of  Georgia.     June  18,  1906.) 

1.  Criminai.  Law— New   Tbiai^Rbckptioii 
of  evidbi9ce. 

If  the  corpus  delicti  and  the  guilt  of  the 
defendant  are  both  proved  as  the  law  requires, 
it  will  not  furnish  ground  for  a  new  trial  that 
the  court  did  not  require  the  evidence  to  be 
so  introduced  as  to  divide  it  into  two  distinct 
parts;  the  first  referring  to  the  coipus  delic- 
ti, and  the  second  to  the  defendant's  connec- 
tion with  the  crime. 

[Bd.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  $  1610.] 

2.  Samib— Statements  or  Acoused. 

A  letter  written  by  one  accused  of  a  crime 
a  day  or  two  after  Its  commission,  and  con- 
taining statements  favorable  to  himself,  is  not 
admissible  in  his  behalf. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
C^nt  Dig.  Criminal  Law,  IS  92^933.] 

8.  Sams— Alibi. 

Alibi,  as  a  defense,  involves  the  impossi- 
bility of  the  prisoner's  presence  at  the  scene  of 
the  offense  at  the  time  of  its  commission. 

4.  MuBDEB— Evidence. 

Where  a  defendant  was  charged  with  com- 
mitting murder  by  administering  poison,  evi- 
dence introduced  for  the  purpose  of  proving 
that  he  was  not  present  at  the  time  and  place 
when  the  state  contended  that  he  bought  the 
poison  was  proper  for  consideration  under  the 
plea  of  not  guilty,  but  did  not  set  up  a  distinct 
defense  of  alibi. 

5.  Criminal    Law  ^  Objections   to    Evi- 
dence. 

Where  counsd  for  the  defendant  begaa  to 
make  objection  to  certain  evidence,  but  the 
court  interrupted  him  by^  saying  that  he  could 
bring  out  on  cross-examination  that  the  testi- 
mony was  improper,  and  it  did  not  appear  that 
the  objection  was  ever  completed,  or  the  grounds 
stated,  or  any  subsequent  motion  to  rule  out  the 
evidence  made,  this  furnishes  no  ground  for  a 
motion  for  a  new  trial. 

6.  Same— Instructions. 

Where  the  court  properly  charged  the  Jury 
on  the  subject  of  reasonable  doubt,  a  request  to 
charge  that  a  particular  fact  sought  to  be 
shown  by  the  defense  could  create  a  msonable 
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doubt  is  the  minds  of  the  jury  was  rightly  re- 
fused. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  14, 
O^t  Dig.  Criminal  Law,  $  1991.] 

7.  Same. 

After  charging  that,  in  order  to  convict 
upon  circumstantial  evidence,  the  proof  must 
exclude  every  reasonable  hypothesis  except  that 
of  guilt,  there  was  no  error  in  refusing  to  give 
in  charge  a  request  which  added  that  this  rule 
should  never  be  relaxed  in  a  case  involving 
life,  or  imprisonment  for  life. 

8.  Same. 

There  was  no  error  in  refusing  to  charge 
that  the  jury  were  to  consider  the  evidence  of 
expert  witnesses  aa  they  did  that  which  fell 
from  the  lips  of  other  witnesses,  and  that  the 
law  oermitted  them  to  believe  it  in  preference 
to  other  evidence,  if  there  was  conflict  between 
the  two;  the  request  to  charge  leaving  out  of 
view  any  consideration  of  the  credibility  of  the 
witnesses  themselves,  or  their  opportunity  for 
knowing  the  facts  to  which  they  testified,  or 
the  nature  of  such  facts. 

9.  MURDEB—EVIDENCE. 

The  verdict  was  sustained  by  the  evidence, 
and  there  was  no  error  in  refusing  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Neal  Williams  was  convicted  of  murder, 
and  brings  error.    Afllrmed. 

Neal  Williams,  colored,  was  Indicted  for 
the  murder  of  Mattie  Bell  Devine.  He  was 
convicted,  and  sentenced  to  Imprisonment 
for  life.  He  moved  for  a  new  trial,  which 
was  denied,  and  he  excepted.  The  evidence 
on  behalf  of  the  state  was,  in  brief,  as  fol- 
lows: The  defendant  and  deceased  lived  to- 
gether in  adultery.  They  sometimes  quar- 
reled, and  had  mutually  cursed  each  other. 
About  a  week  before  the  death  of  the  wo- 
man they  had  a  quarrel,  and  she  told  him 
to  leave.  He  said  when  he  left  he  would 
leave  somebody  sick  or  dead.  Several  days 
after  this,  on  Sunday,  he  went  to  a  dru^r 
store  and  bought  a  box  of  poison,  known  as 
"Rough  on  Rats."  He  inquired  if  it  would 
dissolve  in  water  or  whisky,  and  aroused 
the  suspicion  of  the  clerk,  so  that  the  latter 
desired  to  retake  the  poison,  but  the  druggist 
told  the  clerk  to  let  him  have  it  Defendant, 
in  making  the  purchase,  gave  a  fictitious 
name;  claiming  that  his  name  was  Charlie 
Hill.  He  left  on  Monday,  going  from  Au- 
gusta to  Charleston,  S.  C.  On  the  day  he 
left  he  broke  up  some  furniture  in  the  house 
belonging  to  the  deceased,  and  cut  the  mat- 
tresses. The  woman  was  taken  sick  Mon- 
day night,  and  died  Tuesday  night  She 
became  sick  after  eating  supper.  Her 
brother,  who  also  ate  there,  became  sick 
shortly  afterwards.  Both  exhibited  symp- 
toms of  arsenic  poisoning.  An  antidote  was 
administered  to  the  brother,  and  he  recov- 
ered. The  morning  after  her  death  a  box 
partly  filled  with  "Rough  on  Rats"  was  found 
on  a  sill  over  the  door.  A  bucket  in  the 
house  containing  flour  exhibited  signs  of 
having  something  mixed  in  it  which  appeared 
to  be  a  powder  differing  in  color  from  the 
0our.     This  flour  and  some  biscuits  which 


had  been  cooked  by  the  deceased  were  ex- 
amined by  a  chemical  test,  and  found  to 
contain  arsenic.  The  witness  who  so  testi- 
fied stated  on  cross-examination  that  the 
test  used  would  show  the  presence  of  ar- 
senic or  antimony;  that  the  analysis  was 
not  carried  further  to  differentiate  between 
arsenic  and  antimony,  for  the  reason  that 
both  of  them  are  Irritant  poisons,  and  anti- 
mony is  not  contained  in  Rough  on  Rats, 
which  is  mainly  composed  of  arsenic.  The 
stomach  of  the  woman  was  taken  out  and 
afterwards  examined,  but  no  arsenic  was 
found  in  It  It  had  certain  red  splotches 
or  spots  upon  it,  which  one  of  the  witnesses 
testified  might  have  been  the  result  of  an 
irritant  A  physician  testified  on  this  sub- 
ject as  follows:  "Upon  opening  the  stom- 
ach Itself,  we  found  that  the  mucous  mem- 
brane was  somewhat  softened  in  appear- 
ance, and  that  there  were  one  or  two  large 
reddened  spots  upon  the  mucous  membrane 
lining.  Those  reddened  spots  could  have 
been  produced  by  any  irritant,  or  by  some 
of  this  powder,  Rough  on  Rats.  The  effect 
of  an  irritant  poison  is  to  cause  violent 
vomiting  and  purging.  Arsenic  is  an  irritant 
poison.  It  would  be  absorbed  or  eliminated 
by  the  system  after  it  had  remained  in  the 
stomach  some  time.  It  is  not  a  cumulative 
poison.  It  is  rapidly  eliminated.  It  may 
stay  sometimes,  but  it  can  be  and  is  fre- 
quently rapidly  eliminated.  Where  it  is 
eliminated  by  absorption  and  by  vomiting, 
there  are  cases  on  record  where  the  stomach 
showed  absolutely  no  signs  of  it  at  all. 
Where  signs  of  it  are  left,  those  signs  are 
the  reddened  spots  I  have  spoken  of,  and 
possibly  a  reddened  spot  would  give  the 
appearance  of  an  actual  bum,  but  certainly 
the  most  characteristic  finding  would  be 
these  reddened  areas.  I  vrrote  on  her  death 
certificate,  'Arsenic  poison.'  It  was,  in  my 
opinion,  the  cause  of  her  death."  A  negro 
woman  testified  that  the  defendant  had 
asked  her  on  Sunday  if  she  had  any  con- 
centrated lye  or  any  rat  poison,  saying  that 
he  had  two  old  cats  that  drank  out  of  his 
water  bucket  Another  testified  that  he  ap- 
plied to  her  for  strychnine  on  Sunday  even- 
ing. Another  testified  that  on  Monday  the 
deceased  and  herself  were  walking  on  the 
ptreet,  when  the  defendant  came  up  and  ob- 
tained from  the  deceased  a  key  to  the  house 
where  they  were  living;  that  when  the  wit- 
ness went  back  to  the  house  the  defendant 
was  gone,  the  door  locked,  and  the  key  in  the 
door;  that  the  defendant  and  the  deceased 
had  a  fuss  on  the  Tuesday  preceding;  and 
that  he  said  he  was  going  to  kill  her  before 
he  got  off.  Another  witness  testified  that  the 
defendant  applied  to  her  for  some  Red  Seal 
lye,  saying  that  he  wanted  to  kill  two  old 
black  cats,  but  she  fixed  the  time  of  the  ap- 
plication as  being  on  Monday.  The  defend- 
ant was  arrested  in  Charleston,  and  brought 
back  to  Augusta.  There  was  other  evidence, 
which  it  is  not  necessary  to  set  out  in  di^tail. 
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Oswell  R.  Eve,  for  plaintiff  in  error.  J.  S. 
Reynolds,  Sol.  Gen.,  and  John  G.  Hart,  Atty. 
Qen.,  for  the  State. 

LUMPKIN,  J.  (after  stating  the  above 
facts).  1.  Oounsel  for  defendant  objected  to 
the  introduction  of  any  evidence  against  the 
accused  until  the  corpus  delicti  had  first  been 
proved  by  the  state.  There  was  no  error  in 
overruling  this  objection.  The  order  In 
which  evidence  is  allowed  to  be  introduced 
must  rest  to  a  considerable  extent  in  the 
sound  discretion  of  the  presiding  Judge. 
Sometimes  the  corpus  delicti  may  be  proved 
separately,  and  evidence  tending  to  connect 
the  accused  with  the  offense  produced  after- 
ward. In  other  cases  proof  of  the  corpus 
delicti  and  of  the  connection  of  the  defend- 
ant with  it  is  so  interwoven  as  to  be  prac- 
tically inseparable  in  the  introduction  of  evi- 
dence. Thus,  if  a  defendant  were  charged 
with  murder  by  shooting  another,  it  would 
be  difficult  to  prove  the  homicide  as  an  in- 
dependent fact  before  showing  that  the  de- 
fendant was  the  perpetrator.  If  the  corpus 
delicti  and  the  guilt  of  the  defendant  are 
both  proved  as  the  law  requires,  it  will  not 
furnish  him  any  ground  for  complaint  that 
the  evidence  did  not  separate  the  case  into 
two  distinct  parts,  and  refer  to  each  sep- 
arately. 

2.  A  letter  was  offered  in  evidence  which 
had  been  written  by  the  defendant  from 
Charleston,  a  day  or  two  after  the  woman's 
death,  to  a  witness  sworn  in  his  behalf,  who 
resided  at  Augusta;  telling  of  his  arrival  in 
Charleston,  and  his  compliance  with  a  re- 
quest previously  made  by  the  witness;  ex- 
plaining why  he  had  gone  to  Charleston  on 
the  "former  excursion,"  and  requesting  the 
witness  to  address  a  reply  to  him  at  that 
point  This  was  properly  rejected  by  the 
court  It  amounted  to  offering  declarations 
of  the  defendant  in  his  own  favor,  forming 
no  part  of  the  res  gestae,  or,  as  it  is  some- 
times expressed,  self-serving  declarations. 
Dixon  ▼.  State,  116  Ga.  186,  42  S.  E.  357; 
Boston  V.  State,  94  Ga.  590,  21  S.  B.  603. 

8,  4.  Complaint  is  made  that  the  court 
charged  that  the  defendant  set  up  the  plea  of 
alibi,  besides  that  of  not  guilty,  and  defined 
'*alibi'*  to  mean  absence  from  the  scene  of  the 
alleged  crime  at  the  time  of  its  commission, 
thus  making  it  impossible  for  him  to  have 
perpetrated  it  The  court  gave  a  correct  def- 
inition of  the  defense  of  Ulibi,  and  correctly 
applied  it  Pen.  Code  1895,  i  992.  The  con- 
tention made  by  counsel  for  defendant  la 
that  the  alibi  sought  to  be  shown  by  him  was 
that  he  was  at  a  different  place  at  the  time 
when  the  state  endeavored  to  prove  that  he 
purchased  poison.  This  would  not  be  a  de- 
fense of  alibi,  but  merely  evidence  conflicting 
with  some  of  that  introduced  by  the  state, 
and  would  be  for  the  consideration  of  the 
Jury  under  the  plea  of  not  guilty.  The  court 
Aid  not  err,  therefore,  in  failing  to  charge 


upon  this  contention  of  the  defendant  as  if 
it  were  a  plea  of  alibt 

5.  Objection  wa3  made  to  allowing  a  wit- 
ness to  testify  that  he  saw  the  bread,  some 
of  which  he  was  told  the  deceased  had  eaten. 
As  appears  in  the  motion  for  new  trial,  how- 
ever, the  ground  of  objection  was  not  stated* 
The  court  and  counsel  had  a  colloquy  which 
resulted  in  the  evidence  remaining  in,  the 
court  saying  that  counsel  could  show  its  im- 
propriety on  cross-examination.  This  court 
cannot  pass  upon  the  alleged  error  without 
having  before  it  the  ground  of  objection  made 
to  the  evidence  at  the  time  when  it  was  of- 
fered. As  to  not  ruling  it  out  later,  see 
Stone  V.  State,  118  Ga.  705  (9),  45  S.  K  630. 
908  Am.  St  Rep.  145;  Gawthon  r.  State,  119 
Ga.  396,  46  S.  E.  897. 

6.  It  is  contended  that  the  court  erred  in 
refusing  to  give  the  following  request  to 
charge:  *'I  charge  you  that  the  failure  to 
find  arsenic  in  the  stomach  of  the  deceased 
could  create  a  reasonable  donbt  in  your  mind 
as  to  the  guilt  of  the  accused,  and,  if  that 
doubt  is  with  you,  you  cannot  convict  the 
accused."  This  request  was  properly  re- 
fused. It  singled  out  a  particular  piece  of 
evidence,  and  sought  to  have  the  Jury  in- 
structed, in  effect,  that  it  could  be  sufficient 
to  create  a  reasonable  doubt  in  their  minds. 
The  charge  fairly  instructed  the  Jury  on  the 
subject  of  reasonable  doubt  McOuffle  v. 
State,  90  Ga.  786, 17  S.  E.  105;  Delk  v.  State, 
92  Ga.  453,  17  S.  E.  269. 

7.  The  rule  that,  in  order  to  convict  upon 
circumstantial  evidence,  the  proof  must  ex- 
clude every  reasonable  hypothesis  except 
that  of  guilt  was  given  in  charge  by  the 
court  Defendant's  counsel  made  a  request 
to  charge  which  was  a  substantial  repetition 
of  the  charge  given,  with  the  added  clause* 
"and  tliisrule  should  never  be  relaxed  in  a 
case  involving  life,  or  imprisonment  for  life." 
This  was  a  purely  argumentative  addition 
to  the  rule  of  law,  and  was  rightly  refused 
by  the  court  The  use  of  language  of  this 
character  by  a  Justice  of  the  Supreme  Court 
in  discussing  the  facts  of  a  particular  case 
(Martin  v.  State,  88  Ga.  295)  does  not  neces- 
sarily render  it  proper  for  use  by  a  Judge  of 
a  trial  court  in  charging  the  Jury  (Atlanta 
ft  West  Point  R.  R.  V.  Hudson  [present  term) 
61  S.  E.  29). 

8.  Error  was  alleged  because  the  court  de- 
clined to  give  the  following  request  to 
charge:  "^I  charge  you  that  you  are  to  con- 
sider the  evidence  of  expert  witnesses  as 
you  do  that  which  falls  ftom  the  lips  of  other 
witnesses.  The  law  permits  you  to  believe 
it  in  preference  to  the  other  evidence  if  there 
is  a  conflict  between  the  two."  The  court 
left  the  Jury  to  determine  the  weight  of  the 
evidence,  and  properly  refused  this  request 
In  it  the  credibility  of  the  witnesses  them- 
selves was  entirely  left  out  of  view,  as  well 
as  their  opportunity  for  knowing  the  facts 
to  which  they  testified,  and  the  nature  of 


Ga.) 


HAYSLIP  T.  GILLIS. 


325 


sncb  facts.  That  a  witness  may  be  an  expert 
does  not  furnish  ground  for  disbelieving  him, 
but  his*  evidence  Is  to  be  weighed  by  the 
Jury,  and  the  rules  applicable  to  determin- 
ing the  weight  to  be  given  other  evidence  are 
also  applicable  as  to  experts.  Merritt  ▼. 
State,  107  Ga.  676  (4),  34  S.  B.  361;  Ryder  v. 
State,  100  Ga.  529  (6),  28  S.  B.  246,  38  L.  R. 
A.  721,  62  Am.  St  Rep.  334. 

9.  The  verdict  was  sustained  by  the  evi- 
dence, and  there  was  no  error  requiring  a 
new  trial. 

Judgment  affirmed.  All  the  Justices  con< 
cur,  except  SIMMONS,  G.  J.,  absent 


(123  Ga.  963) 

HAYSLIP  V.  GILLIS. 
(Supreme  Gourt  of  Georgia.     June  14,  1905.) 

GUABDIAN   —   APPOINTMBNT  —   DOMIOIIA    OF 

Minor. 

Where  one,  without  legal  authority,  took 
a  child  of  tender  years  from  the  county  of  its 
domicile  into  another  county,  where  a  third  per- 
son took  it  into  her  family  and  cared  for  and 
supported  it  for  a  number  of  years,  the  ordina- 
ry of  the  -latter  county,  in  the  absence  of  any 
choice  by  the  minor  making  that  county  hifl 
domicile,  has  no  jurisdiction  to  appoint  a  guard- 
ian for  it. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  25, 
Oent.  Dig.  Guardian  and  Ward,  §  15.] 

Darden  v.  Wyatt,  15  Ga.  414,  distinguished. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Lee  County; 
Z.  A.  Littlejohn,  Judge. 

On  an  application  of  Elizabeth  Gillis  for 
self  of  lands,  as  guardian,  W.  T.  Hayslip, 
claiming  to  be  guardian,  interposed  to  stop 
the  sale.  Judgment  for  Gillis,  and  Hay- 
slip  brings  error.    Reversed. 

Allen  Fort  &  Son,  for  plaintiff  in  error. 
Long  &  Son,  Z.  D.  Harrison,  and  Culber- 
son &  Johnson,  for  defendant  in  error. 

PISH,  P.  J.  It  appears  from  the  record 
that  Maggie  Hayslip's  father,  Ben  Hayslip, 
at  the  time  of  his  death  was  a  resident  of 
Lee  county,  where  he  owned  a  parcel  of 
land.  She  was  a  child  of  very  tender  age 
when  her  father  died.  Her  mother's  death 
occurred  before  her  father's.  Soon  after 
Ben  Hayslip  died,  his  brother,  W.  T.  Hay- 
slip, took  the  child  to  his  mother's  to  live. 
The  record  does  not  disclose  in  what  county 
his  mother  resided.  Maggie  lived  with  her 
grandmother  until  the  latter  died,  when 
her  husband  (one  English)  took  charge  of  the 
child;  giving  her  to  one  Patterson,  who  car- 
ried her  to  Worth  county,  where  "she  was 
among  several  families  for  a  while,"  until 
Mrs.  Elizabeth  Gillis,  who  resided  in  Worth, 
but  who  was  of  no  kin  to  Maggie,  took  her 
to  live  with  her.  At  this  time  Maggie  was 
about  three  years  old.  She  continued  to 
live  with  Mrs.  Gillis,  who  cared  for,  sup- 
ported, and  educated  her,  for  nine  years  or 
more.  No  one  else  ever  contributed  any- 
thing to  the  child's  support    On  September 


1,  1902,  while  she  was  stiU  living  with  Mrs. 
Gillis,  the  ordinary  of  Worth  county  ap- 
pointed Mrs.  Gillis  guardian  of  Maggie's 
person  and  property.  On  May  4,  1903,  the 
ordinary  of  Lee  county  appointed  W.  T. 
Hayslip  guardian  of  Maggie's  person  and 
property.  Mrs.  Gillis,  as  guardian,  adver- 
tised the  land  in  Lee  county  belonging  to 
the  child  to  be  sold  on  the  first  Monday  in 
January,  1904,  when  W.  T.  Hayslip,  as 
guardian  as  aforesaid,  interposed  his  claim 
to  stop  the  sale.  On  the  trial  of  the  claim 
case  the  foregoing  facts  were  adduced,  and 
a  verdict  found  against  the  claim  of  Hay- 
slip. He  moved  for  a  new  trial  upon  the 
general  grounds  that  the  verdict  was  con- 
trary to  law  and  the  evidence,  and  without 
evidence  to  support  It,  and  excepted  to  the 
overriiling  of  his  motion. 

The  sole  question  presented  for  determi- 
nation is,  who  is,  under  the  facts,  the  legal 
guardian  of  Maggie  Hayslip?  Civ.  Code 
of  1895,  $  2516,  provides  that  "the  ordinary 
of  the  county  of  the  domicile  of  a  minor 
having  no  guardian  shall  have  the  power  of 
appointing  a  guardian  of  the  person  and 
property,  or  either,  of  such  child."  The  so- 
lution of  the  question  therefore  depends  up- 
on the  domicile  of  Maggie  Hayslip,  the  mi- 
nor. Where  was  her  domicile — ^in  Worth 
county  or  in  Lee?  At  the  time  of  her  fa- 
ther's death  her  domicile  was  unquestionably 
in  Lee.  Has  it  since  been  legally  changed? 
We  think  not  When  less  than  three  years 
old  she  was  carried  to  Worth  county  by 
Patterson,  into  whose  custody  her  step- 
grandfather  had  placed  her,  and,  after  be^ 
ing  for  a  time  with  several  families,  she 
was  taken  by  Mrs.  Gillis.  None  of  these 
people  was  related  to  the  child,  and  none 
of  them  had  any  legal  right  to  change  her 
domicile.  However  generous  and  commend- 
able their  motives  may  have  been  cannot 
affect  the  question.  The  domicile  of  her  fa- 
ther at  his  death  continues  to  be  her  domi- 
cile until  it  is  legally  changed.  The  gen- 
eral rule  is  that  an  infant,  on  account  of 
its  presumed  want  of  discretion,  is  Inca- 
pable of  changing  its  own  domicile.  Our 
Code,  however,  modifies  the  rule.  It  de- 
clares: "The  domicile  of  every  minor  shall 
be  that  of  his  father,  if  alive,  unless  such 
father  has  voluntarily  relinquished  his  pa- 
rental authority  to  some  other  person.  In 
such  event  the  domicile  of  the  minor  shall 
be  that  of  his  master,  if  an  apprentice,  or 
his  employer;  if  neither  master  nor  employ- 
er, then  the  place  of  his  own  choice;  if  the 
father  be  dead,  then  the  domicile  of  the 
minor  shall  be  that  of  his  guardian,  if  he 
has  one  in  this  state;  if  no  guardian,  then 
of  his  mother,  if  alive;  if  no  mother,  then 
of  his  employer;  if  no  employer,  then  of 
his  own  choice.  The  domicile  of  a  bas- 
tard shall  be  that  of  his  mother."  Civ.  Code 
1895,  9  1827.  The  record  fails  to  disclose 
that  the  minor  in  this  case  has  ever  exer- 
cised the  privilege  given  her  under  the  law 
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of  choosing  a  domicile  for  herself.  In  other 
words,  it  does  not  appear  that  she  has  done 
anything  to  change  the  domicile  fixed  for 
her  by  the  law  at  her  father's  death.  As 
her  domicile  was  never  changed  from  Lee 
county  to  the  county  of  Worth,  the  ordinary 
of  the  latter  county  had  no  Jurisdiction  to 
appoint  a  guardian,  and  his  action  in  the 
matter  was  void. 

Counsel  for  defendant  In  error  relied  on 
the  case  of  Darden  v.  Wyatt,  15  Ga.  414, 
wherein  it  was  held:  "A  father  dies  in  a 
county,  leaving  minor  children.  Soon  after- 
wards the  mother  dies,  leaving  minors  in  the 
same  county.  Then  the  grandfather  of  the 
minors,  who  resides  in  another  county,  car- 
ries the  minors  to  his  home,  in  that  county, 
to  live  with  him.  Whilst  they  are  thus  liv- 
ing with  him,  an  uncle  applies  in  the  first 
county  for  letters  of  guardianship  of  the 
minors:  Held,  that  the  court  of  ordinary 
for  the  first  county  had  no  authority  to  grant 
the  letters,  but  that  the  authority  to  grant 
them  was  in  the  court  of  ordinary  of  the 
second  county."  That  decision  was  put  up- 
on the  act  of  1838,  which  declared  that  **the 
place  where  the  family  of  any  person  shall 
permanently  reside,  in  this  state,  and  the 
place  where  any  person  having  no  family, 
shall  generally  lodge,  shall  be  held  and  con- 
sidered as  the  most  notorious  place  of  abode 
of  such  person,  or  persons,  respectively." 
Laws  1838,  p.  203.  In  construing  the  act  the 
court  said:  **This  act,  by  its  title,  preamble, 
and  body,  extends  to  all  persons  who  are 
citizens  or  inhabitants  of  this  state.  It  there- 
fore extends  to  minors.  It  makes  the  test 
of  residence,  of  those  who  have  no  family, 
the  place  where  they  'shall  generally  lodge.' 
That  therefore  is  the  test  for  minors  in  this 
case."  That  case  was  tried  In  1854.  Our 
first  Civil  Code,  which  went  into  effect  In 
18G3,  changed  the  act  of  1838  so  as  to  make 
it  apply  only  to  persons  of  "full  age."  Code 
1863,  §  1644,  which  Is  section  1824  of  our 
present  Civil  Code  (of  1895).  The  provisions 
contained  in  section  1827  of  the  present  Civil 
Code  (of  1895),  which  we  have  quoted,  in 
reference  to  the  domicile  of  ipinors,  also  ap- 
pears in  the  Code  of  1863  (section  1647).  On 
account  of  these  changes  made  by  the  Code 
of  1863  In  the  law  as  it  existed  ia  1854,  when 
Darden  v.  Wyatt  was  decided,  that  case  is 
not  controlling.  Mweover,  In  that  case  the 
grandfather  of  the  minors  took  them  from 
the  county  of  the  domicile  of  their  deceased 
father,  and  carried  them  to  his  home,  in  an- 
other county,  there  to  live  with  him,  where- 
as, as  we  have  shown,  the  minor  in  the 
present  case  was  carried  from  the  county  of 
her  deceased  father's  domicile,  and  cared  for 
by  persons  who  were  not  her  kin.  There- 
fore, If  the  court  had  broadly  held  In  the 
Darden  Case,  as  perhaps  it  might  properly 
have  done  (see  Lamar  v.  Micou,  114  U.  S. 
218,  6  Sup.  Ct  857,  29  L.  Ed.  94),  that  the 
grandfather  of  an  infant  whose  parents  are 
both  dead  may  change  the  domicile  of  the 


Infant  from  one  county  to  another,  so  as  to 
vest  in  the  ordinary  of  the  latter  county  Ju- 
risdiction to  appoint  a  guardian,  such  a  deci- 
sion would  not  have  been  contrary  to  the 
case  at  bar,  for  the  reason  Just  indicated. 
Accordingly  we  hold  that,  under  the  facts 
and  the  law  as  we  conceive  It  to  be,  a  ver- 
dict was  demanded  in  favor  of  the  claimant, 
and  the  court  below  erred  in  not  granting  a 
new  trial. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  SIMMONS,  C.  J.,  absent 
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TAYLOR  V.  STATE. 


(Supreme  Court  of  Georgia.     June  13,  1905.) 

1.  FoBOEBT  —  Indictment  —  Descbiftion  of 
Instrument. 

While  the  strict  rules  of  the  common  law 
in  regard  to  indictments  have  been  modified  in 
this  state,  yet,  in  an  indictment  for  forging  or 
fraudulently  altering  a  teacher's  license,  it  \a 
necessary  to  set  out  the  material  parts  there- 
of;  and  it  is  not  sufficient  to  describe  the  in- 
strument merely  by  calling  it  a  license,  and 
stating  as  a  legal  conclusion  that  it  authorized 
the  holder  to  teach  In  the  public  schools  of  the 
state  and  to  receive  pay  therefor. 

[Ed.  Note. — For  cases  in  point,  see  voL  2S, 
Cent.  Dig.  Forgery,  i§  66-76.1 

2.  Same. 

None  of  the  grounds  of  the  demurrer,  ex- 
cept that  which  makes  the  point  just  referred 
to,  were  meritorious,  and  they  were  properly 
overruled. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Hart  Gonnty; 
H.  M.  Holden,  Judge. 

A.  S.  Taylor  was  convicted  o.f  forgery,  and 
brings  error.    Reversed. 

A.  S.  Taylor  was  indicted  In  the  superior 
court  of  Hart  county  for  the  offense  of 
falsely  and  fraudulently  altering  a  teacher's 
license.  The  indictment  was  demurred  to. 
The  demurrer  was  overruled,  and  the  de- 
fendant excepted.  On  the  argument  in  the 
Supreme  Ck>urt  It  was  suggested  that  the 
copy  of  the  indictment  sent  up  with  the  rec- 
ord contained  certain  errors,  and,  under 
order  of  the  court,  another  copy  was  certlfled 
and  filed.  The  body  of  the  Indictment  was 
as  follows:  "The  grand  Jurors  •  •  • 
charge  and  accuse  A.  S.  Taylor  with  the 
offense  of  felony.  For  that  the  said  A.  S. 
Taylor  did  on  the  1st  day  of  January,  1904, 
In  the  county  aforesaid,  with  force  and 
arms,  with  intent  to  defraud  said  county  of 
Hart  in  said  state  of  G^rgia,  falsely  and 
fraudulently  alter  a  license  issued  by  B. 
Benton,  county  school  commissioner  of  Bry- 
an county,  Georgia,  to  A.  S.  Taylor,  a  teach- 
er the  same,  being  what  is  commonly  known 
as  a  'license,'  which  authorizes  a  teacher  to 
contract  with  the  proper  officers  to  teach  in 
the  public  schools  of  said  state,  and  author- 
izing the  holder  of  such  license  to  be  paid 
for  such  teaching  out  of  the  public  school 
fund,  said  license  as  originally  Issued  being 
for  what  Is  known  as  'third  grade,'  author- 
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izing  the  holder  thereof,  the  person  to  whom 
Issued*  to  be  contracted  with  to  teach  in  the 
public  schools,  in  which  he  may  be  employed 
for  a  term  of  one  year  from  date  of  issue, 
the  date  appearing  on  said  license  in  the 
face  thereof  as  the  date  of  issue  being  July 
1st,  1904;  the. said  alterations  so  made  by 
said  A.  S.  Taylor  being  the  altering  the  word 
*third,'  originally  appearing  before  the  word 
'grade'  in  said  license,  so  as  to  make  it  read 
'first,'  and  said  license  at  that  part  thereof 
to  read  'first  grade/  and  altering  the  word 
♦one'  before  the  word  'years'  in  said  li- 
cense, so  as  to  make  it  read  'three,'  and  thus 
making  said  license,  when  so  altered,  read 
that  part  thereof  'three  years,'  and  by  alter- 
ing said  date  appearing  in  the  face  of  said 
license  as  the  date  of  issue  of  the  same, 
which  was  originally  July  1st,  1904,  so  that, 
after  said  alteration  so  then  and  there  maae 
by  said  A.  S.  Taylor,  said  license  read  in 
tbat  part  of  said  license,  'July  1st,  1903'; 
teachers  of  third-grade  license  being  author- 
ized to  teach  thereunder  only  one  year  from 
date  thereof,  so  as  to  recelye  pay  from  public 
school  fund  received  in  said  county  of  Hart 
less  pay  for  time  taught  than  persons  hold- 
ing first-grade  license,  authorizing  them  to 
teach  three  years  ftom  date  of  said  license. 
Said  alterations  being  so  made  by  said  A. 
S.  Taylor  with  intent  to  procure  more  money 
from  the  public  school  fund  of  the  said 
county  of  Hart  for  teaching  in  the  public 
school  therein  than  said  Taylor  would  have 
been  autborized  to  receive  under  said  license 
as  the  same  was  originally  issued,  thus  with 
the  Intent  to  so  defraud  said  county  of 
Hart" 

A.  G.  &  Julian  McOurry,  for  plaintiff  in 
error.  D.  W.  Meadow,  8ol.  Gen.,  for  the 
State. 

LUMPKIN,  J.  The  demurrer  In  this 
case  contains  12  grounds,  but  several  of 
them  make  substantially  the  same  point 
It  is  contended  that  the  indictment  states 
no  legal  offense;  that  it  does  not  set  out 
the  license  alleged  to  have  been  fraudulently 
altered;  that  it  Is  not  shown  that  the  de- 
fendant made  any  attempt  to  use  the  license 
alleged  to  have  been  altered  to  defraud  the 
cotmty,  or  how  it  was  intended  to  defraud 
the  county,  or  to  draw  public  funds  thereof; 
that  no  authority  is  shown  in  the  county 
school  commissioner  who  issued  the  license 
to  do  so;  that  it  does  not  show  clearly  that 
the  holder  of  a  first-grade  license  had  any 
more  right  than  the  holder  of  a  third-grade 
license,  or  was  entitled  to  receive  more  pay, 
or  was  paid  more,  in  Hart  county;  that  the 
license  was  not  good  in  Hart  county  without 
being  indorsed  by  the  county  school  com- 
missioner of  that  county,  and  it  was  not 
shown  that  there  was  any  intent  to  Induce 
him  to  indorse  it,  or  that  the  defendant  al- 
tered it  with  intent  to  Induce  the  public 
f;ehool  authorities  of  Hart  county  to  contract 


with  him  or  authorize  him  to  teach  school; 
and  that  the  county  of  Hart  was  not  alleged 
to  be  a  corporation. 

We  do  not  think  there  is  merit  in  any  of 
the  grounds  of  the  demurrer,  except  one. 
The  indictment  was  based  on  the  act  of 
December  18,  1900  (Acts  1900,  p.  09;  Van 
Epps'  Code  Supp.  i  6675).  Under  that  act 
it  is  criminal  to  falsely  and  fraudulently 
forge  or  alter  "any  certificate  or  license  is- 
sued by  any  county  school  commissioner  of 
this  state,"  with  intent  to  defraud  the  state 
or  any  county  thereof.  It  is  not  necessary 
to  allege  the  authority  of  the  commissioner 
to  issue  the  license,  nor  the  details  of  the 
manner  in  which  the  defendant  intends  to 
defraud  the  county,  nor  that  he  has  actually 
committed  a  fraud,  or  attempted  to  do  so, 
by  overt  acts.  Travis  v.  State,  83  Ga.  872, 
9  S.  E.  1063;  Shope  v.  State,  106  Ga.  226, 
32  S.  E.  140.  The  courts  will  take  judicial 
cognizance  of  the  fact  that  each  county  is  a 
body  corporate.  Pol.  Code  1895,  i  840;  Civ. 
Code  1895,  $  514a 

At  common  law,  as  a  general  proposition, 
when  a  written  instrument  formed  a  part  of 
the  gist  of  the  offense  charged,  it  was  re- 
quired to  be  set  out  verbatim,  unless  where 
a  statute  declared  that  it  was  not  necessary. 
An  instrument  charged  to  be  forged  was  not 
required  to  be  set  out  verbatim  where  it  was 
lost  or  destroyed,  or  in  the  defendant's  pos- 
session, or  where  aiicess  to  it  could  not  be 
had,  in  which  event  the  disabling  fact  could 
be  alleged  and  the  substance  set  out  2 
Bish.  Crim.  Proc.  (3d  Ed.)  §$  401,  403,  404, 
419;  1  Barb.  Crim.  L.  p.  334;  2  McLain's 
Crim.  L.  $S  794,  796;  Whar.  Crim.  P.  &  P. 
(9th  Ed.)  ${  167,  180.  One  of  the  principal 
reasons  given  by  the  last-named  author  for 
the  necessity  for  particularity  in  criminal 
pleading  is:  "To  enable  the  defendant  to 
prepare  for  his  defense  in  particular  cases, 
and  to  plead  in  all;  or,  if  he  prefer  it  to 
submit  to  the  court  by  demurrer  whether 
the  facts  alleged  (supposing  them  to  be  true) 
so  support  the  conclusion  in  law  as  to  render 
It  necessary  for  him  to  make  an  answer  to 
the  charge."    Section  166d. 

In  England,  and  in  some  of  the  United 
States,  there  have  been  special  legislative 
enactments  on  the  subject.  Id.  $  412.  But 
in  the  absence  of  statutory  enactment,  the 
general  rule  requires  that  there  should  be 
such  a  setting  out  of  at  least  the  material 
parts  of  the  paper  alleged  to  be  forged  or 
altered  as  would  put  the  defendant  upon  no- 
tice of  its  contents.  The  exceptions  need 
not  be  mentioned.  In  this  state  the  niceties 
and  technicalities  required  in  indictments  at 
common  law  have  been  largely  swept  away. 
Pen.  Code  1895,  i  929;  Studstlll  v.  State,  7 
Ga.  2;  Berrr  v.  State,  10  Ga.  517;  Stephen 
V.  State,  11  Ga.  240.  In  Johnson  v.  State,  90 
Ga.  444,  16  S.  E.  93,  it  is  said  that:  "In  our 
judgment  the  section  of  our  Code  above 
cited  was  not  intended  to  dispense  with  the 
substance     of     good     pleading.    It     simply 
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means  that  an  Indictment  conforming  sub- 
jtantially  to  Its  requirements  will  be  suffi- 
cient, but  it  is  not  designed  to  deny  to  one 
accused  of  crime  the  right  to  know  enough 
of  the  particular  facts  constituting  the  al- 
leged offense  to  be  able  to  prepare  for  trial." 
In  Haupt  V.  State,  108  Ga.  53,  34  S.  E.  313, 
75  Am.  SL  Rep.  19,  It  is  said  that  "while,  in 
an  Indictment  for  forgery,  only  the  material 
parts  of  the  instrument,  as  a  contract,  are 
required  to  be  set  out,"  etc.,  thus  recognizing 
the  necessity  for  putting  the  defendant  on 
notice  of  the  material  parts  of  the  instru- 
ment alleged  to  have  been  forged  or  altered. 
It  is  not  sufficient  for  the  indictment  to  state 
conclusions  or  inferences  in  regard  to  the  le- 
gal effect  of  the  instrument.  The  decision 
in  Watson  v.  State,  78  Ga.  849,  was  not 
based  on  a  charge  of  forging  or  altering  an 
instrument 

The  indictment  under  consideration  de- 
scribes the  instrument  alleged  to  have  been 
altered  as  being  "what  is  commonly  known 
as  a  'license,*  which  authorizes  a  teacher  to 
contract  with  the  proper  officers  to  teach  in 
the  public  schools  of  said  state,  and  author- 
izing the  holder  of  such  license  to  be  paid 
for  such  teaching  out  of  the  public  school 
fund."  In  the  latter  part  of  the  indictment 
occur  the  following  words,  "teachers  of  third- 
grade  license  being  authorized  to  teach  there- 
under only  one  year  from  date  thereof  i>o 
as  to  receive  pay  from  public  school  fund 
received  in  said  county  of  Hart  less  pay  for 
time  taught  than  persons  holding  first-grade 
license,  authorizing  them  to  teach  three 
years  from  date  of  said  license."  Neither  of 
these  expressions  contains  any  sufficient  de- 
scription or  setting  forth  of  the  instrument, 
but  rather  a  mere  opinion  of  the  grand  Jury 
or  the  Solicitor  General  as  to  the  result  or 
legal  effect  of  it  In  the  body  of  the  indict- 
ment certain  words  forming  part  of  the  in- 
strument are  alleged  to  have  been  altered. 
They  do  not  appear  to  have  been  consecutive 
words,  but  to  have  occurred  at  different 
places  in  the  license.  It  is  impracticable 
from  an  inspection  of  the  indictment  to  learn 
what  was  the  contents  of  the  whole  paper 
or  of  a  substantial  part  thereof. 

The  ground  of  the  demurrer  to  the  effect 
that  the  writing  or  paper  alleged  to  have 
been  fraudulently  altered  was  not  spfflclent- 
ly  set  forth  in  the  indictment  should  have 
been  sustained.  The  other  grounds  were 
properly  overruled. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SIMMONS,  C.  J^  absent 


(123  Ga.  206) 

POOL  V.  WARREN  COUNTY. 
(Supreme  Ck>urt  of  Georgia.     June  14,  1905.) 

1.   EVIOENCK— DBCI.ABATIONS— Res   GESTiB. 

It  is  incumbent  on  a  party  seeking  to  in- 
troduce hearsay  evidence  as  part  of  the  res 
gestffi  to  prove  that  the  declarations  testified 
to  were  so  nearly  connected  with  the  transac- 
tion under  investigation,  in  point  of  time,  as  to 


be  free  from  any  suspicion  of  device  or  after- 
thought 

[Ed.  Note. — For  cases'  in  point,  see  vol.  20, 
Gent  Dig.  Evidence.  H  802,  a51-a6&] 

2.  Samb— Time  When  Made. 

The  word  '^immediately"  is  a  relative  ex- 
pression; and  it  is  not  sufficient,  in  order  to 
render  declarations  admissible  as  part  of  the  res 
gestae,  to  show  that  they  were  made  "imme- 
diately" after  the  transaction,  without  showing, 
at  least  approximately,  how  nearly  they  were 
connected  therewith  in  point  of  time. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  §S  302,  §51-368.] 

3.  New  Tbial— Objections  to  Evidence. 

A  ground  of  a  motion  for  a  new  trial  com- 
plaining of  the  admission  of  evidence  which  does 
not  show  that  the  objections  set  out  in  the  mo- 
tion were  raised  at  the  time  the  evidence  was  of- 
fered will  not  be  considered. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  37, 
Gent  Dig.  New  Trial,  i  64.] 

4.  JUBORfi— DiSQUAUnnCATION. 

In  a  suit  against  a  county,  a  brother  of 
one  of  the  county  commissioners  was  not  dis- 
oualihed  to  act  as  a  juror;  it  appearing  that 
the  commissioner  was  not  pecuniarily  interested 
in  the  result  of  the  suit,  other  than  as  a  citizen 
of  the  county,  and  that  in  defending  the  action 
he  acted  purely  in  his  official  capacity. 

5.  Defective   Beidoes  —  Evidence— liiABii.- 
ITT  OF  County. 

The  evidence  was  conflicting,  but  was  suffi- 
cient to  authorize  a  finding  that  the  bridge 
through  which  the  plaintifiC  claimed  to  have 
been  precipitated  by  reason  of  the  defendant's 
negligence  was  built  prior  to  the  passage  of  the 
act  approved  December  29,  1888  (Acte  1888,  p. 
39),  and  that  the  county  wsa  therefore  not  lia- 
ble for  any  injuries  arising  out  of  its  defective 
condition. 

(Syllabus  by  the  Court) 

Error  from  Superior  Oonrt,  Warren  CJoanr 
ty;  H.  M.  Holden,  Judge. 

Action  by  Emma  Fool  against  Warren 
county.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

W.  M.  Hawes  and  Evans  &  Bvaii%  f^or 
plaintiff  In  error.  B.  P.  Davla,  for  defend- 
ant In  erroif. 

CANDLER,  J.  Mrs.  Pool  sued  the  coun- 
ty of  Warren  for  damages  on  account  of  in- 
juries alleged  to  have  been  sustained  by  ber 
on  account  of  the  negligent  construction  of 
a  bridge  in  the  county,  and  the  negligent 
failure  of  the  county  to  keep  the  bridge  in 
reasonably  safe  repair;  the  bridge  having 
given  way  while  she,  with  others,  was  cross- 
ing it  in  a  siirrey,  precipitating  her  to  the 
water  below,  and  causing  the  injuries  of 
which  she  complained.  The  jury  found  a 
verdict  for  the  defendant,  whereupon  the 
plaintiff  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  she  excepted. 

1,  2.  The  court  excluded  the  following  evi* 
deuce  of  the  plaintiff's  husband,  offered  in 
her  behalf:  "I  knew  my  wife  was  hurt, 
because  she  complained  immediately  after 
the  accident  of  being  injured  in  her  right 
side."  It  is  contended  that  this  was  error, 
as  the  evidence  offered  was  part  of  the  res 
gestae,  and,  as  such,  should  have  been  ad- 
mitted.   Evidence  of  declarations  of  a  per- 
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6on  other  than  the  witness  Is,  as  a  general 
nUe,  inadmissible,  as  hearsay.  An  excep- 
tion is  made  to  this  rule  where  the  declara- 
tions accompany  an  act  nnder  investigation, 
or  are  "so  nearly  connected  therewith  in 
time  as  to  be  free  ftom  all  suspicion  of  de- 
vice or  afterthonght"  Civ.  Code  18d5,  I 
5179.  It  is,  of  course,  incumbent  upon  a 
party  seeking  to  introduce  hearsay  evidence 
contrary  to  the  general  rule  to  lay  the  foun- 
dation for  Its  introduction  by  showing  that 
it  is  within  the  exception  to  the  rule  pro- 
vided by  law.  In  other  words,  one  who 
seeks  to  introduce  hearsay  evidence  as  part 
of  the  res  gestee  of  a  transaction  must  show 
that  it  is  in  fact  part  of  the  res  gestiB.  The 
word  'immediately"  is  a  relative  term.  It 
may  mean  a  minute,  an  hour,  a  day,  or  a 
week,  according  to  the  circumstances  of  the 
case,  or  other  periods  of  time  which  the 
witness  has  in  mind  when  speaking.  In  the 
present  case  it  was  incumbent  upon  the  plain- 
tiff to  show  that  the  declarations  sought  to 
be  Introduced  were  so  closely  connected 
with  the  incident  of  her  precipitation  through 
the  bridge  as  to  be  free  from  any  suspicion 
of  device  or  afterthought  We  cannot  say 
that  this  was  done  by  the  use  of  the  word 
'immediately."  The  witness  could  easily 
have  told  approximately,  at  least,  how  long 
after  the  accident  it  was  that  his  wife  made 
the  complaints  as  to  which  he  testified.  It 
was  not  error  to  exclude  the  evidence  of- 
fered. 

3.  The  motion  also  complains  that  "the 
court  erred  in  permitting,  over  plaintiff's 
objection,  counsel  for  the  defendant  to  pro- 
pound to,  and  [a  named  witness]  to  answer, 
the  following  hypothetical  question."  The 
question  and  answer  are  then  set  out  at 
considerable  length,  after  which  the  movant 
proceeds  to  criticise  the  ruling  of  the  court 
admitting  the  evidence.  It  nowhere  appears, 
however,  that  the  objections  made  in  the 
motion  were  raised  on  the  trial  of  the  case; 
and,  following  its  oft-repeated  decisions,  this 
court  will  not  pass  on  any  question  in  a 
motion  for  a  new  trial  which  does  not  af- 
firmatively appear,  to  have  been  passed  on 
by  the  trial  Judge. 

4.  The  county  commissioners  were  not 
pecuniarily  interested,  as  such,  in  the  result 
of  the  suit  Every  citizen  of  the  county  had 
the  same  interest  as  they.  As  officials,  it 
was  their  duty  to  defend  the  suit  on  behalf 
of  the  county,  but  their  (^cial  character  did 
not  give  them  any.  greater  interest  in  the 
result  than  if  they  had  been  private  citizens. 
Therefore  a  brother  of  a  county  commission- 
er was  no  more  disqualified  to  serve  as  a 
Juror  than  would  have  been  any  citizen  of  the 
county.  This  case  differs  from  Dumas  v. 
State,  62  6a.  58.  There  the  county  com- 
missioner activ^y  furthered  the  prosecution 
of  the  accused,  and,  in  doing  so,  did  acts 
which  were  not  within  the  scope  of  his  of- 
ficial duty.  His  nephew  was  held  to  be  in- 
competent as  a  Juror  by  reason  of  relation- 


ship— not  on  account  of  the  commissioner's 
official  connection  with  the  prosecution,  but 
because  the  commissioner  acted  otherwise 
than  as  an  official.  For,  said  the  court 
(page  64),  the  commissioner  was  to  be  re- 
garded "as  a  volunteer  prosecutor,  and  as 
having  committed  himself  personally  and  in 
his  private  capacity  to  the  side  of  the  pros- 
ecution." See,  also,  Augusta  R.  Co.  v.  Mc- 
Dade,  105  Ga.  134,  31  S.  E.  420;  Smith  v. 
Smith,  119  Ga.  239,  46  S.  E.  106. 

5.  The  sole  issue  of  fact  involved  was 
whether  or  not  the  bridge  through  which 
the  plaintiff  fell  was  constructed  prior  to 
the  passage  of  the  act  approved  December 
29,  1888  (Acts  1888,  p.  39),  providing  that  a 
county  shall  be  primarily  *liable  for  injuries 
caused  by  reason  of  defective  bridges,  for 
it  is  admitted  that  if  the  bridge  was  built 
before  that  time,  no  liability  attaches  to  the 
county  for  its  defective  condition.  The  man 
who  built  the  bridge  testified  that  the  work 
was  done  in  1888  or  1889.  His  belief  was 
that  it  was  Li  1889,  but  he  could  not  swear 
positively  as  to  which  year  it  was.  He  also 
testified  that  two  or  three  months  elapsed 
after  the  work  was  done  before  he  was  paid 
for  it  The  records  of  the  county  commis- 
sioners, introduced  in  evidence,  showed  that 
authority  to  rebuild  the  bridge  was  granted 
on  November  6,  1888,  and  that  the  work 
was  paid  for  May  5,  1891.  There  was  evi- 
dence for  the  county  that  the  bridge  had 
been  built  as  early  as  1883  or  1884,  and  that 
it  had  never  been  washed  away  and  rebuilt 
as  contended  by  the  plaintiff,  but  had  only 
been  repaired  from  time  to  time  as  occasion 
required.  It  will  thus  be  seen  that  there 
was  a  square  conflict  in  the  evidence.  The 
issue  of  fact  was  fairly  submitted  to  the 
Jury,  who  found  for  the  defendant  The 
trial  Judge  was  satisfied  with  the  verdict 
and  this  court  will  not  disturb  it 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  SIMMONS,  0.  J.,  absent  and 
EVANS,  J.,  disqualified. 


cm  Oa.  266) 

JARRBTT  V.  Mclaughlin. 

(Supreme  Court  of  Ckorgia.     June  14,  1905.) 

Stipulation  —  Casb  to  Abide  Result  in 
Other  Cass— Pbooeedinq  to  Set  Aside. 
To  the  levy  of  a  mortgage  fi.  fa.  on  land, 
four  separate  claims  by  different  individuals 
were  interposed.  All  of  the  claimants  being  rep- 
resented by  the  same  counsel,  they  agreed  with 
the  plaintiff  in  fi.  fa.  that  one  only  of  the  claim 
cases  should  be  tried,  and  that  the  others  should 
abide  its  result  An  order  of  court  to  that  ef- 
fect was  duly  passed,  that  case  was  brought  to 
trial,  and  the  plaintiff  in  fi.  fa.  prevailed.  The 
case  was  then  talcen  to  the  Supreme  Court  for 
review,  and  the  judgment  of  the  court  below 
was  affirmed.  Taylor  v.  McLaughlin,  48  S.  E. 
203,  120  Ga.  703.  Subsequently,  the  claimant 
in  one  of  the  other  cases  sought  to.  prevent 
judgment  a^inst  him  being  entered  up  in  ac- 
cordance with  the  above-mentioned  agreement, 
filing  a  motion  (styled  an  "equitable  plea")  to 
set  aside  that  agreement  The  sole  ground  of 
this  motion  was  that  the  trial  judge,  in  under- 
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taking  to  perfect  a  brief  of  the  evidence  filed  in 
the  case  which  was  tried  and  lost,  improperly 
inserted  therein  a  recital  of  facts  to  which  no 
witness  testified,  and  that  the  changes  so  made 
in  the  brief  of  the  evidence  presented  a  state  of 
facts  which  constrained  the  judgment  of  affirm- 
ance rendered  by  the  Supreme  Court.  This  mo- 
tion was  overruled,  ana  judgment  against  the 
claimant  entered  up  accordingly,  to  which  ac- 
tion on  the  part  of  the  trial  court  exception  is 
taken.  Held^  that  there  was  no  merit  in  the 
motion  to  set  aside  the  ap^reement  of  the  par- 
ties, inasmuch  as  the  plaintiff  In  error  volun- 
tarily chose  to  consent  that  his  case  should  abide 
the  result  of  that  brought  to  trial  and  final  judg- 
ment, whatever  that  result  might  be,  or  how- 
ever erroneously  or  through  whatever  misfor- 
tune it  might  be  reached,  and  therefore  he  stands 
in  no  better  position  than  does  the  losing  party 
to  that  case,  as  to  whom  the  judgment  therein 
is  certainly  final. 

[Ed.  Note. — For  'cases  in  point,  see  vol.  44, 
Cent  Dig.  SUpulaUons,  U  46,  67-73.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  ColumbiuB ;  J.  L. 
Willis,  Judge. 

Application  by  J.  T.  Jarrett  to  set  aside  a 
stipulation  entered  into  with  L.  C.  McLaugh- 
lin. From  an  order  denying  the  application, 
be  brings  error.    AfiSrmed. 

Gea  P.  Munro,  for  plaintiff  in  error.  J. 
J.  Dunham  and  J.  H.  Lumpkin,  for  defendant 
in  error. 


EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  SIMMONS.  O.  J.*  ab- 
sent 


(128  Ga.  S76) 

PRIBSTBR  V.  MELTON. 

(Supreme  Court  of  Georgia.     June  18,  1906.) 

1.  Adverse  Possession-^Colob  of  Titlb. 

A  writing  purporting  to  contain  an  agree- 
ment to  convey  land,  but  which  is  so  indennite 
as  to  the  descrintlon  of  the  land  that  the  same 
cannot  be  thereby  identified,  is  not,  in  the  ab- 
sence of  extrinsic  evidence  showing  the  descrip- 
tion applicable  to  a  particular  parcel  of  land, 
admissible  in  evidence  as  color  of  title. 

[Ed.   Note. — For  cases  in  point,  see  voL  1« 
Cent.  Dig.  Adverse  Possession,  H  463,  464.] 

2.  Witness  —  Competknct  —  Tbansactioivs 
WITH  Decedent. 

In  an  action  of  ejectment  there  were  three 
demises.  The  lessor  in.  the  first  demise  was 
dead,  and  his  legal  representative  was  not  a 
party.  The  lessor  in  the  second  demise  had 
conveyed  all  of  his  interest  to  the  lessor  in  the 
third  demise.  Held,  that  the  lessor  in  the  sec- 
ond demise  was  a  competent  witness  as  to  trans- 
actions and  communications  between  him  and 
the  lessor  in  the  first  demise  on  the  trial  of  an 
issue  between  the  lessor  in  the  third  demise  and 
the  tenant  in  possession. 

3.  Ejectment— Evidence. 

When  a  plaintiff  in  ejectment  seeks  to  re- 
cover on  the  prior  possession  of  his  predecessor 
in  title,  a  prima  facie  case  is  not  made  out  un- 
less the  evidence  shows  prior  possession  of  such 
predecessor  and  a  deed  from  him  to  the  plain- 
tiff, or  to  some  one  under  whom  the  plaintiff 
claims,  while  the  grantor  therein  was  in  actual 
possession. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Ejectment,  §  64.] 

(Syllabus  by  the  Court) 


Error  from  Superior  Court,  Lowndes  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  Sophia  Priester  against  ThomaH 
Melton.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

This  was  an  action  of  ejectment  in  the 
common-law  form.  The  plaintiff  laid  three 
demises,  in  the  names  of  A.  H.  Smith,  N.  J. 
Priester,  and  Sophia  Priester,  respectively. 
Thomas  Melton  was  the  tenant  in  possession. 
The  ease  went  to  trial  on  the  issue  made  by 
the  plea  of  not  guilty.  The  plaintiff  intro- 
duced in  evidence  a  deed  from  N.  J.  Priester 
to  Sophia  Priester,  conveying  the  premises 
in  dispute.  The  plaintiff  also  tendered  in  ev- 
idence a  writing,  of  which  the  following  is 
a  copy:  "Georgia,  Lowndes  County.  I  have 
this  day  bargained  to  N.  J.  Priester  15  acres 
of  land  adjoining  to  my  Grilfin  lield  and  Mr. 
E.  L.  Moore*8  land,  for  wtiich  he  is  to  pay 
$125.00  within  3  years  and  will  receipt  him 
for  payments  made.  Jan.  14th,  1891.  A.  H. 
Sbiith.*'  The  court,  upon  objection,  reject- 
ed this  evidence.  The  plaintiff  then  tender- 
ed in  evidence  a  receipt,  signed  by  A.  H. 
Smith,  reciting  the  payment  of  $00  by  Na- 
than Priester.  The  court,  upon  objection,  re- 
jected this  evidence.  The  plaintiff  then  In- 
troduced N.  J.  Priester  as  a  witness,  and  of- 
fered to  prove  by  Mm  that  "he  had  been  liv- 
ing" on  the  land  in  dispute  and  "had  been 
in  the  actual  possession"  for  more  than  sev- 
en years,  "had  built  a  house  and  put  other 
improvements"  thereon,  and  "had  paid"  to 
A.  H.  Smith  the  purchase  money  for  the 
land.  Upon  objection  to  the  witness  on  the 
ground  that  A.  H.  Smith  was  dead,  the  court 
refused  to  allow  the  witness  to  testier-  No 
further  evidence  being  offered,  the  court 
awarded  a  nonsuit,  and  to  this  ruling,  and 
the  other  rulings  referred  to,  the  plaintiff  ex- 
cepted. 

J.  G.  Crawford,  for  plaintiff  in  error.  Den- 
mark, Ashley  &  Smith,  for  defendant  in  er- 
ror. 

COBB,  J.  1.  The  paper  signed  by  A.  H. 
Smith  was  offered  as  color  of  title,  but  we 
think  it  was  properly  rejected,  as  the  de- 
scription of  the  land  therein  was  not,  in  the 
absence  of  extrinsic  evidence  showing  that 
the  description  was  capable  of  application  to 
a  particular  parcel  of  land,  sufficient  to  iden- 
tify any  particular  land.  Luttrell  v.  White- 
head, 121  Ga.  699,  49  S.  E.  691  (1). 

2.  It  appeared  that  A.  H.  Smith  was  dead, 
that  there  was  no  demise  in  the  name  of  his 
legal  representative,  and  that  N.  J.  Priester 
had  conveyed  all  of  his  interest  in  the  land 
in  controversy  to  Sophia  Priester.  Hence 
there  could  be  no  recovery  on  the  demise  in 
the  name  of  A.  H.  Smith,  nor  on  that  in  the 
name  of  N.  J.  Priester.  The  case,  therefore, 
was  one  in  which  Sophia  Priester  was  the 
plaintiff  and  Melton  was  the  defendant,  and, 
on  the  trial  of  the  issue  thus  made,  N.  J. 
Priester  was  not  by  the  death  of  Smith  ren- 
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dered  an  Incompetent  witness  nnder  any  of 
the  proTlsions  of  Civ.  Code  1895,  f  5269. 

3.  The  testimony  of  N.  J.  Prlester  that  he 
had  been  in  possession  of  the  premises  in 
dispute,  claiming  them  as  his  own,  should 
hare  been  admitted,  but  It  did  not  make  out 
a  prima  facie  case  in  favor  of  Sophia  Pries- 
ter.  The  Code  declares  that  "a  plaintiff  in 
ejectment  may  recover  the  premises  in  dis- 
pute upon  his  prior  possession  alone,  against 
one  who  subsequently  acquires  possession  of 
the  land  by  mere  entry,  and  without  any 
lawful  right  whatever."  CSv.  Code  1895,  { 
5008.  See,  also,  Parker  v.  Railroad  Co.,  81 
Ga,  392,  8  S.  E.  871;  Bleckley  v.  White,  98 
Ga.  597,  25  S.  B.  592  (3);  Ellis  v.  Dasher, 
101  Ga.  5,  29  S.  B.  268;  Horton  v.  Murden, 
117  Ga.  73,  43  S.  B.  786  (6,  7>.  While  the 
section  of  the  Code,  literally  construed, 
would  authorize  a  recovery  only  when  the 
plaintiff  proves  prior  possession  in  himself, 
the  rule  is  broader  than  this.  An  heir  or  a 
devisee  who  has  never  been  in  possession 
may  recover  upon  the  prior  possession  un- 
der a  bona  fide  claim  of  ownership  of  his 
ancestor  or  devisor  at  the  time  of  his  death, 
unless  a  better  adverse  title  is  shown  by  the 
defendant  Wolfe  v.  Baxter,  86  Ga.  705,  13 
S.  E.  18;  Brundage  v.  Bivens,  105  Ga.  806, 
32  S.  B.  133;  Watkins  v.  Nugen,  118  Ga. 
375, -45  S.  E.  260  (1).  One  who  claims  und^ 
an  heir  or  devisee  may  recover  on  proof  that 
the  ancestor  or  devisor  died  in  possession, 
bona  fide  claiming  ownership,  unless  the  de- 
fendant shows  a  better  adverse  title  by  pos- 
session or  otherwise.  Bagley  v.  Kennedy, 
85  Ga.  703,  11  S.  B.  1091.  One  who  claims 
under  another,  who  tn  turn  claims  under  an 
executor's  deed,  may  in  like  manner  recov- 
er upon  proof  of  possession  of  the  testator 
at  the  time  of  his  death.  Hadley  v.  Bean, 
53  Ga.  685.  In  all  of  the  cases  dted  in 
which  the  plaintiff  was  permitted  to  recov- 
er, not  on  his  own  prior  possession,  but  on 
the  prior  possession  of  the  person  under 
whom  he  claimed,  such  person  was  either 
an  ancestor  or  a  devisor  who  died  in  posses- 
sion, and  therefore  whatever  title  he  may 
have  had  passed  from  him  at  the  time  he 
was  an  actual  possessor.  It  would  seem  up- 
on principle  that  one  who  claims  under  a 
deed  from  a  living  person  who  was  actually 
m  possession  at  the  time  the  deed  was  made 
should  be  given  the  right  to  recover  on  the 
prior  possession  of  his  grantor  to  the  same 
extent  that  an  hehr  or  devisee  can  recover 
on  the  prior  possession  of  his  ancestor  or 
devisor.  The  right  in  all  of  such  cases  is 
given  because  the  person  so  claiming  the 
title  is  supposed  to  have  acquired  it  by  de- 
scent, will,  or  deed,  as  the  case  may  be, 
whatever  rights  would  be  drawn  to  the  pos- 
session, and  therefore,  for  any  such  right  to 
be  acquired  by  one,  it  must  appear  that  he 
acquired  it  from  a  possessor.  The  possessor 
is  allowed  to  recover  upon  his  bare  posses- 
sion. He  may  bargain  away  this  right.  But 
one  who  claims  tmder  lilm,  and  asserts  a 


right  to  recover  upon  his  possession,  must 
show  that  he  acquired  title,  either  directly 
or  indirectly,  from  liim  while  he  was  in  ac- 
tual possession.  See,  in  this  connection,  the 
remarks  of  Judge  Trippe  in  Hadley  v.  Bean, 
supra.  If  the  evidence  of  N.  J.  Priester  had 
been  admitted,  it  would  have  shown  posses- 
sion in  him  at  some  time  in  the  past,  but  it 
would  not  have  shown  that  he  was  in  pos- 
session at  the  time  he  made  the  deed  to  So- 
phia Priester.  The  plaintiff's  case  would 
therefore  have  failed  even  if  the  evidence 
had  been  admitted.  There  was  no  error  in 
granting  a  nonsuit 

Judgment  affirmed.  All  the  Justices  con- 
car,  except  SIMMONS,  C.  J^  absent 

(128  Qa.  332) 
SWEAT  V.  HENDLEY  et  ux. 
(Supreme  Court  of  Georgia.     June  16,  1906.) 

1.  Specific  Pebfobmance  —  Akendment  of 
Petition. 

Where  an  equitable  petition  was  filed,  seek- 
ing specific  performance  of  a  parol  contract  to 
convey  a  tract  of  land,  alleging  possession  and 
improyements  made  by  the  plaintiff  thereon, 
an  amendment  was  properly  allowed  which  alleg- 
ed that  the  land  included  in  the  contract  was  in- 
advertently mlsdescribed  in  the  original  peti- 
tion, and  that,  instead  of  beins  the  east  half  of 
a  certain  lot;  containing  245  acres,  more  or 
less,  it  included  the  entire  lot,  containing  490 
acres,  more  or  less. 

2.  Same  —  Pebhanent  Impbovbmeitts  —  In- 

BTBUCnOlTS. 

Where  a  husband  and  wife  alleged  that  the 
defendant  had  contracted  with  them  jointly  to 
convey  a  certain  lot  of  land,  and  that  they  liad 
taken  possession  of  it  and  placed  permanent 
improvements  upon  it.  and  prayed  tiiat  he  be 
required  to  execute  a  oeed  to  them,  and  the  de- 
fendant denied  the  existence  of  sacn  a  contract, 
it  was  error  for  the  court  to  charge  that  the 
wife  claimed  one  half  of  the  lot,  and  the  hus- 
band the  other  half,  and  to  submit  to  the  jury 
separately  the  rights  of  the  two  as  to  the  re- 
spective halves, 
8.  Same. 

This  is  true  although  there  was  some  evi- 
dence indicating  that  the  wife's  claim  against 
the  defendant  originated  on  account  of  servicee 
rendered  to  him,  or  on  account  of  her  interest 
in  other  lands,  and  that  In  connection  with  this 
the  defendant  agreed  that  if  the  husband  would 
buy  the  tract  of  land  in  dispute,  and  pay  the 
expenses  incident  to  the  purchase,  he  would 
make  them  both  a  deed,  and  that  tne  purchase 
was  made,  possession  taken,  and  impiv>vement8 
made  accordingly,  and  although  the  defendant 
testified  that  the  husband  had  no  connection 
with  the  purchase  of  one  half  of  the  lot,  and 
only  acted  for  him  as  a  matter  of  accommoda- 
tion in  making  inquiry  as  to  the  other,  and  al- 
though the  defendant  expressed  a  willingness  to 
make  a  deed  to  the  wife  conveying  a  life  estate 
on  account  of  her  services  or  interest  in  the 
other  tract  of  land. 
(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Berrien  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  J.  L.  Hendley  and  Julia  Hend- 
ley  against  J.  W.  Sweat  Judgment  for  plain- 
tUFs,  and  defendant  brings  error.    Reversed. 

J.  li.  Hendley  and  his  wife,  Mrs.  Julia 
Hendley,  brought  their  equitable  action  Joint- 
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\j  ai^inst  X  W.  Sweat  seeking  to  compel 
a  specific  performaDce  of  an  alleged  contract 
to  make  a  conveyance  of  land  to  them.  It 
was  alleged  that  the  wife  had  worked  for 
Sweat,  who  was  her  brother,  and  that  he 
promised  to  remunerate  her,  and  asked  if  she 
would  prefer  money  or  land,  to  which  she  re- 
plied that  she  would  prefer  land;  that  this 
conversation  occurred  in  the  presence  of  the 
husband,  and  thereupon  the  defendant  told 
the  husband  that  if  he  would  find  a  good 
place,  and  make  the  purchase,  and  pay  all  the 
expenses  connected  therewith,  the  defendant 
would  take  the  timber  for  himself,  and  make 
a  deed  to  the  land  to  both  the  husband  and 
wife;  that  the  purchase  of  the  land  involv- 
ed in  the  controversy  was  made  accordingly, 
and  the  defendant  placed  the  plaintiffs  in 
possession;  that  they  had  spent  much  time, 
work,  and  money  in  improving  the  land,  pla- 
cing buildings  upon  it,  and  clearing  up  a 
part  of  it ;  that  the  defendant  took  the  deed  to 
himself  in  order  that  he  might  sell  the  timber, 
which  he  hfeid  done;  and  that  the  plaintiffs 
had  since  occupied  the  land  and  paid  the 
taxes,  but  the  defendant  refused  to  make 
them  a  conveyance.  They  prayed  that  they 
be  decreed  to  be  the  lawful  owners  of  the 
land,  and  that  the  defendant  be  required  by 
decree  to  make  them  a  warranty  deed  in  fee 
simple  to  it.  As  originally  brought  the  petition 
described  the  land  involved  in  regard  to 
which  the  contract  was  alleged  to  have  been 
made  as  being  the  east  half  of  lot  No.  7 
in  the  Tenth  District  of  Berrien  county,  con- 
taining 245  acres,  more  or  less.  The  plain- 
tiffs amended  their  petition  "in  order  to  cor- 
rect a  defect  inadvertently  made  therein,"  by 
alleging  that  the  land  which  the  defendant 
agreed  to  convey  included  all  of  lot  No.  7, 
containing  490  acres,  more  or  less,  instead 
of  one-half  thereof,  as  originally  alleged. 
This  was  objected  to  on  the  ground  that  it 
set  up  a  new  and  distinct  cause  of  ac* 
tion.  The  objection  was  overruled,  and  an  ex- 
ception pendente  lite  filed  and  recorded.  In 
the  main  bill  of  exceptions,  error  is  assigned 
upon  it  The  defendant  denied  the  contract 
alleged  by  the  plaintiffs,  but  alleged  that  he 
had  bought  the  land  referred  to  in  the  peti- 
tion, and  had  allowed  the  plaintiffs  to  go  into 
possession  of  it  under  him,  with  the  expecta- 
tion that  at  some  future  time  be  would  give 
to  Mrs.  Hendley,  who  was  his  sister,  a  deed 
conveying  a  life  estate  in  it  in  order  that 
she  might  have  a  good  home  as  long  as  she 
lived;  that  he  never  contracted  to  make  a 
warranty  deed;  that  she  had  lived  in  the 
family  first  with  her  mother,  and  after  the 
death  of  the  latter  with  the  defendant  and 
bad  worked,  and  the  place  had  been  bought 
by  the  joint  efforts  of  all  the  family;  that 
after  her  marriage  he  agreed  to  pay  her  |100 
for  her  interest  in  the  place  referred  to,  but 
it  was  understood  that,  if  he  made  her  a  deed 
conveying  the  place  where  she  has  since  re- 
sided for  her  life,  he  was  not  to  pay  her  the 
SlOO ;  that  the  improvements  which  the  plain- 


tiffs had  made  were  small,  if  any,  and  would 
not  amount  to  the  value  of  the  place  for 
rental  while  they  occupied  it  The  jury 
found  that  the  defendant  should  execute  to 
Mrs.  Julia  Hendley  a  warranty  deed  to  the 
west  half  of  the  lot  of  land  upon  which  she 
resided,  and  that  the  defendant  should  re- 
tain the  east  half  of  the  lot  In  question.  The 
plaintiffs  and  the  defendant  each  moved  for 
a  new  trial.  Both  motions  were  overruled. 
The  defendant  filed  a  bill  of  exceptions,  and 
plaintiffs  filed  a  cross-bill. 

Alexander  &  Gary  and  W.  H.  Griffin,  for 
plaintiff  in  error.  R.  A*.  Hendricks,  for  de- 
fendants in  error. 

LUMPKIN,  J.  (after  stating  the  above 
facts).  1.  In  ejectment  or  complaint  for 
land  mere  inaccuracies  of  description  may 
be  corrected  by  amendment  but  the  declara- 
tion cannot  be  so  amended  as  to  sue  tor  an- 
other tract  or  parcel  of  land,  not  included  in 
the  original  suit  This  would  be  to  add  a 
new  and  distinct  cause  of  action.  But  the 
present  action  Is  not  ejectment  or  complaint 
for  land.  It  is  an  equitable  proceeding  to 
compel  specific  performance  of  a  contract  to 
convey  land.  It  would  not  be  competent  to 
add  by  amendment  another  distinct  contract 
to  convey  other  land,  and  to  seek  its  enforce- 
ment in  addition  to  or  instead  of  the  con- 
tract originally  relied  on.  Milbum  v.  Davis, 
02  Ga.  862,  17  S.  B.  286.  But  if  the  original 
contract  was  misdescribed  or  erroneously 
set  out  it  could  be  corrected  by  amendment 
The  action  would  still  be  predicated  on  the 
same  contract  It  would  still  he  an  effort 
to  compel  specific  performance  of  that  con- 
tract Mere  correction  of  a  misdescription 
of  the  terms  of  a  contract  or  of  the  land 
covered  by  it  would  not  be  adding  a  new 
and  distinct  cause  of  action.  The  amend- 
ment was  therefore  properly  allowed.  Civ. 
Ck>de  1895,  U  5097,  5098;  City  of  Columbus 
T.  Anglin,  120  Ga.  785,  48  8.  E.  818;  McDou- 
gall  V.  WiUiford,  14  Ga.  665. 

2,  3.  The  presiding  judge  charged,  in  ef- 
fect, that  the  wife  claimed  one  half  of  the 
lot  for  services  rendered  the  defendant  or 
for  her  interest  in  other  land,  and  that  if 
this  were  true,  and  she  went  into  possession 
under  a  promise  of  the  defendant  to  make 
her  a  deed,  and  by  her  labor  and  expendi- 
ture of  money  had  made  valuable  improve- 
ments, the  jury  should  find  in  her  favor  as 
to  that  part  of  the  property;  also  that  the 
husband  contended  that  he  was  entitled  to 
have  a  deed  from  the  defendant  to  the  other 
half  of  the  lot  and  that  if  the  contentions 
of  this  plaintiff  on  the  subject  were  correct 
the  jury  should  find  for  him  as  to  that  half. 
From  the  verdict  rendered.  It  would  seem 
that  these  charges  exercised  a  strong  Influ- 
ence upon  the  minds  of  the  jury,  since  they 
found  for  the  wife  as  to  one  half  of  the  lot 
and  for  the  defendant  as  to  the  other  half. 
All  parties  to  the  litigation  are  dissatisfied 
with  the  charge,  on  the  ground  that  It  did 
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not  correctly  state  the  contentions  of  the 
parties,  and  with  the  verdict  of  the  Jury. 
All  contend  that  the  verdict  should  have 
been  in  favor  of  the  plaintiffs  Jointly,  or  in 
favor  of  the  defendant  We  think  that  this 
combined  attack  upon  the  charge  and  the 
verdict  must  prevail.  The  plaintiffs  sought 
to  obtain  specific  performance  of  the  alleged 
contract  made  between  the  defendant  and 
them  Jointly.  They  desired  to  stand  or  fall 
on  the  right  asserted  in  their  pleadings  to 
have  the  conveyance  made  to  them  Jointly. 
The  defendant  did  not  set  up  any  ground  for 
separating  the  parties  plaintiff,  but  denied 
flatly  the  contract  on  which  their  claim  was 
predicated.  His  mere  expression  of  willing- 
ness to  convey  a  life  estate  to  his  sister,  not 
acceded  to  by  the  plaintiffs,  did  not  serve  as 
a  basis  for  a  verdict  in  her  favor,  separately 
finding  that  the  conveyance  in  fee  simple 
should  be  made  to  her  as  to  one-half  of  the 
land.  There  was  nothing  in  the  pleadings 
authorizing  the  charge  stated  above,  or  the 
verdict  of  the  Jury.  See,  on  this  subject, 
Lake  v.  Hardee,  57  Ga.  460  (4);  Rhodes  v. 
Hart,  51  Ga.  320  (3);  2  Story's  Bq.  Jur.  {13th 
Ed.)  p.  934,  S  770a. 

4.  This  covers  all  the  grounds  contained  in 
the  two  motions  for  new  trial  which  require 
notice.  The  cost  accruing  on  each  bill  of  ex- 
ceptions is  adjudged  in  favor  of  the  plain- 
tiffs in  error  therein. 

Judgment  reversed. 

SIMMONS,  C  J.,  absent 


(12S  Ga.  SO) 

FOKBS  V.  WBLLS. 

(Supreme  Court  of  Georgia.    Jane  10,  1906.) 

AppsAir-RsviBw— Nbw  Tbial. 

This  court  will  not  disturb  the  first  grant 
of  a  new  trial  upon  certiorari  from  a  city  court 
unless  the  verdict  is  demanded  by  the  evidence. 
Brantley  v.  Taylor,  49  S.  E.  262.  121  Ga.  475. 

[Bd.  Note.— For  cases  in  point,  see  voL  8» 
Cent.  Dig.  Appeal  and  Error,  §  386a] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Dooly  County; 
Z.  A.  Littlejohn,  Judge. 

Action  between  F.  Q.  Fokes  and  A.  Wells. 
From  an  order  granting  a  new  trial,  Fokes 
brings  error.    Afilrmed. 

Watts  Powell,  for  plaintiff  in  error.  IC.  P. 
Hall,  for  defendant  in  error. 

PER  CURIAM.  Judgment  afiirmed.  All 
the  Justices  concur,  except  SIMMONS,  C.  J., 
absent  on  account  of  sickness. 


<123  Ga.  4M) 

BBNNING  v.  HORKAN. 
(Supreme  Court  of  Georgia.     June  17,  1905.) 
Appeal— MoTion   toe  New   TRiA]>-AMBifD- 

HKNT. 

After  a  motion  for  new  trial  has  been  over- 
ruled in  the  superior  conr^,  the  case  brought  to 
tjiifl  court,  and  the  Judgment  affirmedy  it  is  too 


late  to  amend  by  adding  new  grounds  to  the 
motion,  though  the  amendment  be  tendered  be- 
fore the  remittitur  from  this  court  is  made  the 
judgment  of  the  superior  court. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Colquitt  CJoun- 
ty;   R.  G.  Mitchell,  Judge. 

Action  by  Mary  H.  Benning  against  G.  A. 
Horkan.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Motion  to  amend  mo- 
tion for  new  trial  denied,  and  Judgment  af- 
firmed. 

For  former  opinion,  see  48  S.  E.  128. 

W.  C.  McCall,  for  plaintiff  in  erroc  Shipp 
&  Kline  and  Arnold  &  Arnold,  for  defendant 
in  error. 

LUMPKIN,  J.  This  is  the  fourth  appear- 
ance of  this  case  in  the  Supreme  Court  See 
105  Ga.  493.  30  S.  B.  748;  111  Ga.  126,  36  S. 
E.  432;  120  Ga.  734,  48  S.  B.  123.  The  plain- 
tiff having  lost  her  case  in  the  superior  court, 
a  motion  for  new  trial  made  by  her  having 
been  overruled,  and  that  Judgment  having 
been  affirmed  by  this  court,  the  case  was  at 
an  end,  and  a  proposition  to  amend  the  mo- 
tion for  new  trial  came  too  late. 

Our  law  is  quite  liberal  on  the  subject  of 
amendment,  but  it  contemplates  that  there 
shall  be  an  end  of  litigation.  Southern  Mu- 
tual Ins.  Co.  T.  Tumley,  100  Ga.  296,  (7),  302, 
27  S.  E.  075;  The  Central  Railroad  &  Bank- 
ing Co.  V.  Paterson,  87  Ga.  646,  13  S.  E.  525. 
This  presents  a  different  case  from  one 
where  the  Judgment  of  the  trial  court  has 
been  reversed  and  the  case  sent  back  to  that 
court  for  further  action.  Savannah,  etc,  Ry. 
Co.  V.  Ohaney,  102  Ga.  814,  80  &  B.  487; 
Daniel  v.  Foster,  48  Ga.  803. 

Judgment  affirmed. 


(1»  Ga.  304) 
ATLANTIC  &  B.  RY.  CO.  v.  ROBERTS. 
(Supreme  Court  of  Georgia.     June  15,  1905.) 

Pleadino  —  Special  Contbaot  — *  Quantuk 

Mjebuit. 

The  petition,  as  amended,  authorized  a  re- 
covery either  upon  proof  of  a  special  contract  or 
upon  a  quantum  meruit.  The  evidence  authoriz- 
ed a  recovery  upon  either  theory,  and  no  suffi- 
cient reason  has  been  shown  for  reversing  the 
Judgment. 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Vienna;  O.  R. 
Crisp,  Judge. 

Action  by  B.  A.  Roberts  against  the  Atlan- 
tic &  Birmingham  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

J.  L.  Sweat  and  Crum  &  Jones,  for  plaintiff 
In  error.  M.  P.  Hall  and  W.  F.  George,  for 
defendant  in  error. 

COBB,  J.    The  plaintiff  sued  the  railway 

company  upon  an  account  for  goods  sold  and 
delivered,  and  by  an  amendment,  which  was 
allowed  without  objection,  set   up  an  ex- 
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press  contract  to  pay  for  the  goods  at  the 
sum  named  in  the  account  Such  amendment 
also  contaUied  allegations  which,  as  against 
a  general  demurrer,  would  he  sufficient  to  au- 
thorize a  recovery  upon  a  quantum  meruit 
The  defendant,  in  its  answer,  denied  the  spe- 
cial contract,  and  also  the  other  material  al- 
legations in  tile  amendment  which  were  relied 
on  for  a  recovery.  The  Judge  submitted  both 
issues  to  the  Jury,  who  returned  a  verdict 
m  favor  of  the  plaintiff.  The  defendant  made 
a  motion  for  a  new  trial,  assigning  error 
upon  the  admission  of  certain  evidence,  and 
also  upon  an  extract  from  the  charge  of  the 
court.  The  motion  was  overruled,  and  the 
defendant  excepted.  The  evidence  rejected 
was  a  voucher  or  receipt  signed  by  a  person 
not  a  party  to  the  case,  from  whom  the  rail- 
way company  claimed  to  have  purchased  the 
goods  described  in  the  petition.  There  being 
nothing  to  connect  this  evidence  with  the 
transaction  under  investigation,  it  was  not  er- 
roneous to  reject  the  evidence.  The  charge 
complained  of  was  simply  an  instruction  that, 
under  the  allegations  of  the  amendment,  a  re- 
covery upon  a  quantum  meruit  was  author- 
ized. The  evidence  was  sufficient  to  support 
the  verdict,  and  we  find  no  reason  for  revers- 
ing the  judgment 

Judgment  affirmed*    All  the  Justices  con- 
cur, except  SIMMONS,  G.  J.,  absent 


CU8  Oa.  478) 

MARTIN  V.  STATE. 
(Supreme  Gourt  of  Georgia.     June  17,  1905.) 

Labgeitt— Evidence. 

If  a  person,  fraudulently  intending  to  get 
posstjAsico  of  the  money  of  another  and  appro- 
priate the  same  to  his  own  use,  by  false  repre- 
sentations induces  the  owner  to  deliver  the 
money  to  him  for  the  purpose  of  being  applied 
for  the  owner's  use  or  benefit,  and  then  appro- 
priates it  in  pursuance  of  the  original  intent,  he 
IS  guilty  of  Doth  larceny  after  trust  delegated 
and  simple  larceny,  and  may  be  prosecuted  for, 
and  convicted  of,  either  offense. 

[Ed.  Note. — For  cases  in  point,  see  voL  82, 
Cent  Dig.  Larceny,  H  32,  39.J 

(Syllabus  by  the  Gourt) 

Error  ftom  City  Ck>urt  of  Macon;  Robt 
Hodges,  Judge. 

T.  D.  Martin  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

M.  6.  Bayne,  for  plaintiff  in  error.  Wm. 
Brunson,  SoL  Gen.,  for  the  State. 

FISH,  P.  J.  Martin  was  tried  In  the  city 
court  of  Macon  under  an  accusation  charging 
him  with  simple  larceny,  in  that  he  wrong- 
fully and  fraudulently  took  and  carried  away 
$25  in  money,  of  the  lawful  currency  of  the 
United  States,  of  the  personal  goods  of  Sam 
Lewis,  with  intent  to  steal  the  same.  Lewis 
testified  that,  anticipating  that  a  case  would 
be  made  against  him  in  the  recorder's  court 
of  the  city  of  Macon  for  striking  a  woman 
named  Lethia,  he  called  on  Martin  for  ad- 
fice,  and  the  latter  informed  him  that  he 


(Martin)  would  see  the  recorder  and  settle 
the  matter.  A  few  days  later  Martin  told 
Lewis  he  had  seen  the  recorder,  who  said 
the  case  could  be  settled  for  |23.  Lewis 
thereupon  gave  Martin  $25  in  lawful  cur- 
rency of  the  United  States;  telling  him  to 
settle  the  case,  and  with  the  balance  of  the 
money  procure  a  license  for  Lewis  to  marry 
Lethia.  Martin  was  to  get  the  papers  set- 
tling the  case,  and  deliver  them  to  Lewis. 
Some  three  weeks  later  Lewis  made  inquiries 
of  Martin  as  to  the  matter,  and  Martin  in- 
formed him  that  he  (Martin)  had  paid  the 
money  to  the  recorder  and  settled  the  case, 
and,  upon  Lewis  asking  him  for  the  papers, 
stated  that  he  had  not  procured  them.  Lew- 
is never  got  the  money  back  from  Martin, 
nor  did  Martin  procure  the  marriage  license 
for  him.  The  state  also  introduced  evi- 
dence to  the  effect  that  no  case  had  been 
made  against  Lewis  in  the  recorder's  court; 
that  neitlier  the  recorder,  nor  any  officer 
of  the  city,  had  ever  agreed  to  settle  any 
case  or  charge  against  Lewis,  and  that  Mar- 
tin had  never  paid  the  recorder  or  any  other 
official  of  the  city  any  money  in  settlement 
of  any  case  or  charge  against  Lewis;  and 
that  Martin  had  never  paid  the  recorder  or 
any  other  official  of  the  city  any  money  in 
settlement  of  any  case  or  charge  against 
Lewis.  The.  accused  Introduced  no  evidence, 
but  made  a  statement  In  which  he  said  that 
Lewis  gave  him  |25  to  keep  for  him,  and 
to  pay  his  fine  when  the  case  should  be 
made  against  him;  that  Lewis  had  never 
asked  him  for  the  money,  and  that  he  still 
had  it  and  was  keeping  it  to  pay  the  fine; 
that  he  had  not  seen  Lewis  since  he  gave 
him  the  money,  until  he  was  arrested;  and 
that  he  never  had  intended  to  use  the  money 
for  his  own  benefit  The  accused  was  found 
guilty  of  the  offense  charged,  moved  for  a 
new  trial,  which  was  refused,  and  he  ex- 
cepted. 

If  a  person  obtains  possession  of  goods  or 
money  by  trick  or  fraud,  or  under  false  pre- 
tense of  a  bailment,  with  intent  to  appro- 
priate the  thing  to  his  own  use,  and  the 
owner  intends  to  part  with  the  possession 
only,  and  not  with  the  property,  the  posses- 
sion is  obtained  unlawfully,  and  the  subse- 
quent appropriation  in  pursuance  of  the 
original  Intent  is  larceny.  Clark's  Crim. 
Law,  2G2;  1  Bish.  Crim.  Law,  §  583;  Har- 
ris V.  State,  81  Ga.  758,  7  8.  B.  689,  12  Am. 
St  Rep.  355;  Cunnegin  v.  State,  118  Ga. 
125,  44  S.  B.  846;  Johnson  T.  State,  119  Ga. 
563,  46  9.  B.  839.  The  charge  excepted  to, 
being  in  accordance  with  this  principle,  was 
not  erroneous;  and,  applying  the  charge  to 
the  evidence,  the  Jury  were  fully  authorized 
in  finding  the  accused  guilty  of  simple  lar- 
ceny. It  is  true  that  the  evidence  also  made 
out  a  case  of  larceny  after  trust  (Walker 
V.  State,  117  Ga.  260,  43  S.  B.  701).  but  as 
the  accused.  In  the  same  transaction,  com- 
mitted both  simple  larceny  and  larceny  after 
trust  there  is  no  legal  reason  why  the  state 
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could  not  prosecute  and  conrict  of  the  lesser 
offense — simple  larceny — as  the  common-law 
rule  of  merger  of  crimes,  where  one  is  a 
misdemeanor  and  the  other  a  felony,  does 
not  prevail  in  this  state.  Watson  t.  State, 
116  Ga.  607,  43  S.  B.  32.  We  are  not  unmind- 
ful of  the  fact  that  in  Mobley  ▼.  State, 
114  Ga.  544,  40  a  E.  728,  it  was  held  that, 
where  the  evidence  showed  that  the  ac- 
cused was  guilty  of  larceny  after  trust, 
he  could  not  legally  be  convicted  of  sim- 
ple larceny;  but  in  that  case  there  was  no 
evidence  that  the  accused  had  committed 
simple  larceny,  as  well  as  larceny  after 
trust.  There  tie  accused  was  voluntarily 
intrusted  with  the  money  which  he  subse- 
quently appropriated  to  his  own  use.  He 
did  not  obtain  possession  of  the  money  by 
any  trick,  fraud,  or  false  pretense,  with  in- 
tent to  steal  it  So.  while  the  ruling  an- 
nounced was  too  broad,  the  case  was  cor^ 
rectly  decided  on  its  facts.  Every  case  of 
larceny  after  trust  does  not  include  simple 
larceny,  but  both  offenses  may  be  commit- 
ted in  the  same  transaction. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  SIMMONS,  C.  J.,  absent 


(123  Ga.  400) 

WOLFF  et  al,  v.  SAMPSON. 
(Supreme  Court  of  Georgia.     June  16,  1005.) 

1.  FiXTTTBSS  —  GONVSTAIIOB  OF  FBXSH0I.D  — 

Effect. 

As  between  grantor  and  grantee,  the  strict 
rule  of  the  common  law  prevails,  that  ^^  the 
absence  of  an  agreement  to  the  contrary,  all 
fixtures,  whether  actually  or  constructively  an- 
nexed to  the  realty,  pass  by  a  conveyance  of 
the  freehold. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  23, 
Oent  Dig.  Fixtures,  ff  47-65:] 

2.  Sahe— Landlobd  and  TEiTAirr. 

The  evidence  authorized  a  finding  that  all 
of  the  articles  which  were  removed  except  the 
gas  fixtures  were  upon  the  premises  at  the  time 
the  plaintiffs  vendor  acquired  title  from  the 
defendants^  and  that  there  was  no  agreement 
reserving  title  to  such  articles.  The  defendants, 
therefore,  had  no  right  as  tenants  under  the 
plaintiff,  to  remove  those  articles,  bat  did  have 
the  right  to  remove  the  gas  fixtures,  as  they 
were  placed  in  the  building  during  their  tenancy 
under  the  plaintiff's  vendor. 

[Ed.  Note. — ^For  cases  in  point  ms  vol.  23, 
O^nt  Dig.  Fixtures,  U  22-313 

3.  Same— JuDOMSNT. 

The  judgment  will  be  affirmed  upon  con- 
dition that  the  plaintiff  write  off  from  the  ver- 
dict the  value  of  the  gas  fixtures  as  indicated 
in  the  opinion. 
(Syllabus  by  the  Coart> 

Error  from  Superior  Court,  Thomas  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  S.  Sampson  against  C.  &  S.  M. 
Wolff.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    AfiSrmed  on  condition. 

Sampson  brought  an  action  against  Charles 
and  S.  M.  Wolff  to  recover  possession  of  eight 
pine  store  counters,  "one  low-down  siphon 
water-closet"  and  fixtures  consisting  of  wa- 
ter pipe,  lead,  and  screws,  seven  gas  fixtures 


and  chandeliers,  one  lot  of  pine  partitions, 
and  pine  ofi^ce  railings  and  posts,  all  alleged 
to  be  of  the  value  of  $318.50.  The  defend- 
ants answered,  denying  title  in  the  plaintiff, 
and  setting  up  title  in  themselves.  The  trial 
resulted  in  a  verdict  in  favor  of  the  plaintiff 
for  the  sum  of  $225.  The  defendants  made 
a  motion  for  a  new  trial,  which  being  over- 
ruled, they  excepted. 

J.  H.  Merrill,  for  plaintiffs  in  error.  J.  F. 
Mitchell  and  Theo.  Titus^  for  defendant  in 
error. 

COBB,  J.  The  motion  for  a  new  trial  con- 
'  slsted  of  the  general  grounds  and  mere  am- 
plifications of  the  same.  There  is  no  as- 
signment of  error  on  any  ruling  of  the  Judge 
during  the  progress  of  the  case.  Under  such 
circumstances,  if  there  was  evidence  to  sup- 
port any  theory  which  would  Justify  a  find- 
ing in  favor  of  the  plaintiff,  this  court  will 
not  interfere  with  the  discretion  of  the  Judge 
in  refusing  to  grant  a  new  trial.  The  defend- 
ants were  the  owners  of  a  storehouse,  which 
they  sold  to  Rachel  Wolff,  who  in  turn  sold 
to  the  plaintiff.  There  is  no  abstract  of  the 
deeds  in  the  brief  of  evidence,  but  it  is  to  be 
inferred  from  what  appears  therein  that  the 
deeds  contained  nothing  more  than  the  usual 
covenants  in  deeds  of  bargain  and  sale.  After 
the  sale  to  Rachel  Wolff  the  defendants  be- 
came her  tenants,  and  continued  as  tenants 
of  Sampson  after  his  purchase.  It  distinctly 
appears  that  the  gas  fixtures  were  placed  in 
the  store  by  the  defendants  during  the  ten- 
ancy under  Rachel  Wolff.  There  is  some 
confusion  in  the  evidence  as  to  the  time  the 
other  articles  were  placed  in  the  store,  but 
there  is  evidence  to  authorize  a  finding  that 
they  were  placed  therein  by  the  defendants 
prior  to  the  sale  to  Rachel  Wolff,  one  of 
the  defendants  testifying:  "The  partitions, 
necessary  counters  and  shelving,  and  water- 
closet  were  in  there  when  I  sold  to  Rachel 
Wolff,  and  were  still  there,  when  she  sold 
to  the  plaintiff."  The  articles  were  remov- 
ed from  the  store  by  the  defendants  before 
the  expiration  of  their  tenancy  under  the 
plaintiff.  The  plaintiff  claims  that  he  de- 
rived title  to  the  property  in  controversy  un- 
der his  deed  from  Rachel  Wolff.  The  de- 
fendants claim  that  these  articles  were  mere 
trade  fixtures,  which  they  had  a  right  to 
remove  during  their  term.  The  evidence 
shows  that  the  partitions,  ofllce  railing,  wa- 
ter-closet and  gas  fixtures  were  attached  to 
the  building  in  the  way  that  such  articles 
are  usually  attached  to  buildings  in  which 
they  are  situated.  It  does  not  appear  that 
the  cotmters  were  attached  either  by  nails  or 
screws,  but  they  were  of  such  a  character 
as  to  be  suited  to  the  building  and  the  busi- 
ness that  was  expected  to  be  carried  on 
therein  by  any  one  who  occupied  the  same. 
Whether  an  article  of  personalty  connect- 
ed with  or  attached  to  realty  becomes  a  part 
of  the  realty,  and  therefore  such  a  fixture 
that  it  cannot  be  removed  therefrom,  de- 
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pends  upon  the  circumstances  under  which 
the  article  was  placed  upon  the  realty,  the 
uses  to  which  it  is  adapted,  and  the  parties 
who  are  at  issue  as  to  whether  such  an 
article  is  realty  or  detachable  personalty. 
The  general  rule  of  the  common  law  was 
that  articles  attached  to  the  realty  become  a 
part  thereof;  but  there  was  an  exception  to 
this  rule  in  the  case  of  trade  fixtures. 
Charleston  By.  CJo.  ▼.  Hughes,  105  Ga.  1,  23, 
30  a  B.  972.  70  Am.  St  Rep.  17  (4);  Wright 
y.  IHi  Blgnon,  114  6a.  765,  40  S.  B.  747, 
57  U  R.  A.  668  (1).  There  was  also  an  ex- 
ception in  the  case  of  domestic  fixtures 
which  were  placed  upon  the  property  by  a 
(enant  not  engaged  in  any  trade,  but  merely 
for  the  more  convenient  use  of  the  premises 
during  the  term,  and  which  were  of  such  a 
character  as  to  indicate  that  It  was  not  the 
intention  of  the  tenant  that  such  articles 
should  become  a  part  of  the  freehold.  Wright 
V.  Du  Bignon,  114  Ga.  765,  40  S.  E.  747,  57 
L.  R.  A.  66&  (2). 

The  rule  in  reference  to  trade  fixtures  is 
applicable  in  cases  of  landlord  and  tenant, 
or  where  the  occupant  is  In  for  a  limited 
time;  but  it  generally  has  no  application 
whatever  between  a  grantor  and  grantee.  Mr. 
Bronson,  in  his  work  on  Fixtures,  says: 
"As  between  grantor  and  grantee,  the  strict 
rule  of  the  common  law  obtains,  and  the  gen- 
eral rule.  In  the  absence  of  any  agreement 
between  the  parties  to  the  contrary,  undoubt- 
edly is  that  all  fixtures,  whether  actually  or 
constructively  annexed  to  the  realty,  pass  by 
a  conveyance  of  the  freehold.  As  between 
these  parties,  there  is  a  strict  observance  of 
old  common-law  principles  as  to  fixtures,  and 
the  courts  have  shown  an  unwillingness  to 
extend  the  exceptions  to  the  general  rule 
granted  to  tenants  in  cases  of  fixtures  be- 
tween landlord  and  tenant  In  this  respect 
there  is  an  apparently  good  reason  why  the 
courts  should  maintain  that  attitude,  for 
the  grantor,  before  the  conveyance  of  his  free- 
hold, is  the  owner  of  all  his  fixtures,  as  well 
as  the  realty  to  which  they  are  attached. 
He  knows  what  the  law  is,  and  it  is  in  his 
power  to  make  his  fixtures  personalty  before 
sale  of  the  premises,  either  by  a  severance,  or 
by  an  agreement  in  the  instrument  of  con- 
veyance duly  reserving  them  to  himself.** 
Bronson  on  Fixtures,  f  44.  *^he  fact  that 
articles  attached  to  the  premises  have  been 
devoted  to  purposes  of  trade,  domestic  con- 
venience, or  ornament  does  not  thereby  enti- 
tle the  grantor  to  remove  the  same.  The 
exception  to  the  general  rule  in  favor  of  this 
class  of  fixtures  Is  not  operative  as  between 
grantor  and  grantee."  Bronson  on  Fixtures, 
S  47.  See,  also,  18  Am.  &  Bug.  Bnc.  Law 
(2d  Bd.)  662  et  seq.  The  grantor  might,  be- 
fore surrendering  possession,  be  allowed  to 
remove  domestic  fixtures  which  could  be  de- 
tached with  little  or  no  injury  to  the  free- 
hold, when  he  would  not  be  allowed  to  remove 
trade  fixtures  under  similar  circumstances. 
The  owner  of  a  place  of  trade  is  generally 


not  permitted  to  remove  trade  fixtures  adapt- 
ed to  the  purpose  for  which  the  building  was 
constructed,  in  the  absence  of  an  agreement 
to  that  effect  entered  into  at  the  time  of  the 
sale.  In  the  absence  of  such  an  agreement, 
the  fixtures  will  pass  under  the  instrument 
which  conveys  title  to  the  realty.  The  right 
to  remove  annexed  articles  as  personalty  may 
be  reserved  in  the  Instrument  conveying  title 
to  the  realty,  or  by  an  agreement  extrinsic 
and  collateral.  It  has  been  held,  however, 
that  a  parol  reservation  of  fixtureflT,  made  by 
the  grantor  before  or  at  the  time  of  the  con- 
veyance, is  ineffective,  for  the  reason  that 
parol  contemporaneous  evidence  is  inadmissi- 
ble to  vary  the  terms  of  a  valid  written  con- 
tract Bronson  on  Fixtures,  p.  286.  Howev- 
er, in  Richards  v.  Gilbert,  116  Ga.  882,  42  S. 
E.  715,  a  parol  agreement  seems  to  have  been 
treated  as  sufficient  But  the  question  as  to 
whether  the  agreement  should  have  been  In 
writing  was  not  directly  passed  upon  in  that 
case,  the  parol  evidence  having  been  admit- 
ted without  objection.  The  articles  in  con- 
troversy, other  than  the  gas  fixtures,  being 
upon  the  premises  at  the  time  of  the  sale  to 
Rachel  Wolff,  and  being  either  actually  or 
constructively  attached  to  the  building,  and 
all  of  them  being  adapted  to  the  use  for 
which  the  building  was  constructed,  became 
the  property  of  Rachel  Wolff  under  her  deed 
from  the  defendants,  unless  there  was  an 
agreement  to  the  contrary  between  her  and 
them.  The  burden  was  upon  the  defendants 
to  show  such  an  agreement,  and,  for  the  pur- 
poses of  this  case,  treating  a  parol  agreement 
as  sufficient,  the  evidence  was  of  such  a  cbar^ 
acter  as  to  authorize  the  Jury  to  find  that 
there  was  no  such  agreement  One  of  the 
defendants  stated  in  his  testimony  that  he 
did  not  sell  these  fixtures  to  Rachel  Wolff; 
but  taking  the  evidence  as  a  whole,  the  Jury 
could  properly  infer  that  this  was  merely  a 
conclusion  of  his  that  title  to  the  fixtures  did 
not  pass  under  the  deed.  If  Rachel  Wolff 
became  the  owner  of  the  fixtures,  and  her 
title  never  became  divested  prior  to  the  sale 
to  the  plaintiff,  then,  under  her  deed  to  him, 
he  acquired  title  to  such  of  the  fixtures  as 
were  on  the  property  at  the  time  Rachel 
Wolff  acquired  title.  We  think  the  Jury  could 
find  from  the  evidence  in  favor  of  the  plain-  - 
tiff,  so  far  as  the  articles  other  than  the 
gas  fixtures  were  concerned.  Gas  fixtures, 
being  easily  removable,  and  generally  without 
any  injury  whatever  to  the  freehold,  and  be- 
ing merely  the  substitute  for  lamps  or  can- 
dle stands,  which  were  always  personalty 
and  removable,  may  be  removed  by  a  tenant 
in  the  absence  of  a  stipulation  to  the  contra- 
ry. Bronson  on  Fixtures,  S  53,  p.  258.  See, 
also,  McCall  ▼.  Walker,  71  Ga.  200.  The  de- 
fendants had  a  right  to  remove  the  gas  fix- 
tures, but  the  removal  of  the  other  articles 
was  unauthorized.  The  Judgment  will  be  af- 
firmed, on  condition  that  the  plaintiff  will» 
within  10  days  from  the  time  the  remittitur 
is  filed  in  the  office  of  the  clerk  of  the  trial 
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oourt,  write  off  from  the  verdict  the  snin  of 
121,  which  beln;  done,  the  Judgment  shall 
«tand  afDrmed.  If  this  be  not  done,  the  judg- 
ment shall  be  reversed ;  the  costs  of  this  writ 
of  error  In  either  event  to  be  taxed  against 
tne  defendant  in  error. 

Judgment  affirmed,  on  condition.  All  the 
Justices  concur,  except  SIMMONS,  a  J.,  ab- 
sent 


(lttGm.Sll) 

CHAMBLISS  V.  HAWKINS. 
(Supreme  Ck>art  of  Georgia.     June  16,  1903.) 
Couirrs— JxTRiSDicTiow  —  Orrr    Coubt— Fob«- 

CLosiNO  Libit. 

The  city  court  of  Americus  has  jurisdiction 
to  foreclose  a  lien  in  favor  of  the  proprietor 
of  a  sawmill  on  the  product  of  the  mill  for  work 
done  on  material  furnished  by  another,  at  least 
where  the  principal  of  the  amount  claimed  does 
not  exceed  the  jurisdiction  of  the  county  court. 

(Syllabus  by  the  Court.) 

Brror  from  CSty  Court  of  Americas;  O.  B. 
Crisp,  Judge. 

Action  by  B.  B.  Chambliss  against  0.  A.  D. 
Hawkins.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

J.  H.  Lumpkin,  for  plaintiff  In  error.  Hall 
&  Wimberly.  for  defendant  in  error. 

FISH,  P.  J.  Chambliss  instituted  a  pro- 
ceeding in  the  city  court  of  Americus  against 
Mrs.  Hawkins  to  foreclose  a  lien  for  $453, 
claimed  by  him  as  proprietor  of  a  sawmill 
on  certain  lumber  sawed  by  him  from  tim- 
ber furnished  by  the  defendant.  When  the 
Issue  made  by  defendant's  counter  affidavit 
came  on  to  be  heard,  she  moved  to  dismiss 
plaintiff's  case  on  the  ground  that  the  city 
court  of  Americus  did  not  have  jurisdiction 
of  the  subject-matter  of  the  suit,  but  that 
the  superior  court  of  Sumter  county  had  ex- 
clusive jurisdiction  thereof.  The  motion  was 
sustained,  the  case  dismissed,  and  the  plain- 
tiff excepted. 

The  act  creating  the  city  court  of  Americas 
(Acts  1900,  p.  93,  S  2)  provides  that  it  "shall 
have  jurisdiction  to  try  and  dispose  of  all 
civil  cases  of  whatsoever  nature,  except  those 
cases  over  which  exclusive  jurisdiction  is 
vested  In  the  superior  courts  by  the  Consti- 
tution and  laws  of  the  state  of  Georgia,"  etc. 
The  proceeding  to  foreclose  the  Hen  of  the 
proprietor  of  a  sawmill  is  not  one  of  those 
cases  of  which  the  superior  court  is  given 
exclusive  jurisdiction  by  the  Constitution. 
Civ.  Code  1895,  §  5842.  The  question,  then, 
Is,  do  the  statutes  of  the  state  confer  upon  the 
superior  court  exclusive  jurisdiction  of  a 
case  of  t^^e  character  of  the  one  under  con- 
sideration? Civ.  Code  1895,  $  2807,  declares: 
"Proprietors  of  planing-mllls  and  other  simi- 
lar establishments  shall  have  the  same  lien 
as  provided  in  section  2805,  for  work  done  on 
material  furnished  by  others;"  and  In  Mur- 
phey  V.  McGough,  106  Ga.  816,  31  S.  B.  757, 
It  was  held  that  a  sawmill  is  a  similar  es- 
tablishment to  a  planing  mill,  and  that  theru- 
51  S.E.— 22 


fore  "the  proprietor  of  a  sawmill  has  a  lien 
on  the  product  of  the  mill  for  work  done  on 
material  furnished  by  others."  Section  2805 
provides:  "All  mechanics  of  every  sort,  for 
work  done  and  material  furnished  in  manu- 
facturing or  repairing  persona^  property, 
shall  have  a  special  lien  on  the  same;"  and 
declares  that,  when  such  lien  Is  not  asserted 
by  retention  of  the  property,  it  "shall  be  en- 
forced In  accordance  with  the  provisions  of 
section  2816  of  this  Code."  This  last-named 
section  provides:  "Liens  on  personal  prop- 
erty, not  mortgages,  when  not  otherwise  pro- 
vided, shall  be  foreclosed  in  accordance  with 
the  following  provisions:"  (1)  There  must 
be  a  demand  on  the  owner,  etc.,  and  a  refusal 
to  pay.  (2)  It  must  be  prosecuted  within  one 
year  after  the  debt  becomes  due.  (3)  The 
person  prosecuting  such  Hen,  or  his  agent  or 
attorney,  must  make  affidavit  showing  all  the 
facts  necessary  to  constitute  a  lien  under 
the  Code,  and  the  amount  claimed  to  be 
due,  and,  "If  the  amount  claimed  Is  under 
one  hundred  dollars,  the  application  may  be 
made  to  a  justice  of  the  peace,  who  may  take 
all  the  other  steps  hereinafter  prescribed,  as 
In  other  cases  In  his  court"  (4)  "Upon  such 
affidavit  being  filed  with  the  clerk.  It  shall  be 
the  duty  of  the  clerk  of  the  superior  court, 
or  the  justice  of  the  peace  If  In  his  court 
to  Issue  an  execution  Instanter  against  the 
person  owing  the  debt,  and  also  against  the 
property  on  which  the  lien  Is  claimed,  or 
which  is  subject  to  said  lien,  for  the  amount 
sworn  to,  and  the  costs,  which  execution, 
when  Issued,  shall  be  levied  by  any  sheriff 
of  this  state,  or  bailiff.  If  the  amount  be  less 
than  one  hundred  dollars,  on  such  property 
subject  to  said  Hen,  under  the  same  rules 
and  regulations  as  other  levies  and  sales 
under  execution."  (5)  "Affidavits  may  be 
made  before  any  officer  authorized  to  admin- 
ister an  oath."  (6)  The  defendant,  or  any 
creditor  of  his,  may  contest  the  amount  or 
justice  of  the  claim,  or  existence  of  the  lien, 
by  filing  an  affidavit  of  the  fact,  setting  forth 
the  ground  of  such  denial,  "which  affidavit 
shall  form  an  issue  to  be  returned  to  the 
court  and  tried  as  other  causes."  The  other 
two  paragraphs  of  tbe  section  are  not  mate- 
rial here.  According  to  the  provisions  of  sec- 
tion 2816,  considered  alone,  it  would  therefore 
seem  that  the  superior  court  had  exclusive 
jurisdiction  of  the  foreclosure  of  sawmill 
liens  on  personalty  where  the  amount  claim- 
ed was  not  less  than  $100,  but  where  the 
amount  claimed  Is  under  $100  the  justice's 
court  has  concurrent  jurisdiction  with  the  su- 
perior court. 

On  the  question  whether  the  superior  court 
has  exclusive  jurisdiction  when  the  amouut 
claimed  is  not  less  than  $100,  the  jurisdiction 
of  the  county  court  must  be  considered. 
Section  4208  of  the  Civil  Code  of  1895  confers 
jurisdiction  on  the  judges  of  the  county  courts 
to  "foreclose  mortgages  on  personal  property 
and  liens."  This  language  means  either  that 
the  Judge  of  a  county  court,  when  the  amount 
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claimed  Is  within  the  Jorisdiction  of  the 
comnty  court  has  jurisdiction  to  foreclose  all 
lleo%  except  mortgages  on  realty,  or  that  he 
has  jurisdiction  to  foreclose  liens  on  person- 
alty only.  This  being  true,  in  either  case  he 
has  jurisdiction  to  foreclose  a  sawmill  lien 
on  personalty.  The  jurisdiction  of  the  coun- 
ty court  extends  "into  the  county  town,  dl»- 
trict  or  districts,  to  all  dril  cases  of  contract 
or  tort  (save  where  exclusiye  jurisdiction  is 
vested  in  the  superior  court)  where  the  prin- 
cipal sum  claimed  in  cases  of  contract  or 
damages  in  cases  of  tort  does  not  exceed 
five  hundred  dollars;  and  over  the  remainder 
of  the  county,  when  the  principal  sum  afore- 
said does  not  exceed  five  hundred  dollars  nor 
is  less  than  fifty  dollars."  Civ.  Ck>de  1895,  | 
4103.  The  words,  "save  where  exclusive  ju- 
risdiction is  vested  in  the  superior  court,"  in 
our  opinion,  refer  to  the  cases  enumerated  in 
the  Constitution  over  which  that  Instrument 
declares  the  superior  court  shall  have  exclu- 
sive jurisdiction.  We  think  this  view  1b  sup- 
ported by  the  decision  in  Durden  v.  Olack, 
04  Ga.  278,  21  S.  B.  521,  wherein  it  was  held: 
"The  county  court  has  jurisdiction  to  try  and 
determine  applications  for  the  eviction  of  in- 
truders.'' Code  1882,  §  4074  (now  Civ.  Code 
1895,  I  4810),  declares  that,  in  a  proceeding 
to  eject  an  intruder,  "the  sherifT  shall  return 
both  affidavits  and  deposit  them  in  the  office 
of  the  clerk  of  the  superior  court  of  the  coun- 
ty in  which  the  land  lies,  upon  which  an  is- 
sue shall  be  made  up  and  tried  by  a  jury, 
according  to  the  laws  of  the  state."  Cer- 
tainly this  language  as  strongly  indicates 
that  the  superior  court  shall  have  exclusive 
jurisdiction  of  proceedings  to  eject  intruders 
(especially  as  there  can  be  no  trial  by  jury 
in  dvil  cases  in  the  county  court)  as  the  lan- 
guage, "upon  such  affidavit  being  filed  with 
the  clerk,  it  shall  be  the  duty  of  the  clerk  of 
the  superior  court  ♦  ♦  ♦  to  issue  an  ex- 
ecution," Indicates  that  the  superior  court 
shall  have  exclusive  jurisdiction  of  proceed- 
ings to  foreclose  liens,  other  than  mortgages, 
on  personal  property.  If  It  should  be  sug- 
gested that  the  Civil  Code  of  1895  (section 
4208)  expressly  confers  Jurisdiction  upon 
judges  of  county  courts  to  hear  and  deter- 
mine applications  for  the  eviction  of  intrud- 
ers, it  will  be  noted,  as  we  have  already  seen, 
that  the  same  section  also  expressly  confers 
upon  them  jurisdiction  to  "foreclose  mort- 
gages on  personal  property  and  liens." 
Again,  if  it  be  asked  what  procedure  will  be 
followed  if  judges  of  county  courts  have  au- 
thority to  foreclose  liens  on  personalty,  other 
than  mortgages,  the  reply  is  that  the  Civil 
Code  of  1895  (section  4204)  provides:  "The 
practice  and  modes  of  procedure  in  the  coun- 
ty court  ♦  ♦  •  shall  be  the  same  as  in 
the  superior  court,  unless  otherwise  provid- 
ed." And  surely  there  would  be  no  more 
difficulty  as  to  the  procedure  in  the  county 
court  in  the  foreclosure  of  liens,  not  mort- 
gages, on  personal  property,  than  in  the  pro- 
cedure  In    such   court   to   evict   intruders. 


Again,  "The  county  court,  where  the  amount 
sued  for  is  within  its  jurisdiction,  has  juris- 
diction to  render  a  judgment  foreclosing  a 
mechanic's  lien  on  realty."  Wheatley  v. 
Blalock,  82  6a.  406,  9  S.  E.  168.  av.  Code 
1895,  S  2807,  provides:  "Proprietors  of  saw- 
mills, when  furnishing  material  for  the  im- 
provement of  real  estate,  to  purchasers  from 
them  for  that  puri>ose^  shall  be  entitled  to  the 
lien  provided  in  section  2801,  to  be  governed, 
when  the  same  are  applicable,  by  the  rules 
laid  down  in  said  section  2801."  This  last- 
named  section  establishes  liens  on  real  estate 
in  favor  of  mechanics  and  materialmen.  In 
fixing  the  jurisdiction  of  county  courts,  could 
the  Legislature  have  intended  that  such 
courts  should  have  authority  to  render  a 
judgment  foreclosing  a  lien  on  realty  for  $500 
in  favor  of  the  proprietor  of  a  sawmill  for 
material  furnished  to  improve  such  realty, 
but  that  such  courts  should  not  have  juris- 
diction to  foreclose  a  lien  for  $5  in  favor  of 
the  proprietor  of  a  sawmill  on  lumber  he 
had  sawed  from  timber  furnished  by  his  debt- 
or? We  cannot  believe  that  the  Legislature 
ever  entertained  such  an  irrational  inten- 
tion. If  the  county  court  has  no  jurisdiction 
of  the  foreclosure  of  a  sawmill  lien  on  per- 
sonalty, then,  of  course,  it  has  no  jurisdic- 
tion of  the  foreclosure  of  liens  on  personalty 
in  favor  of  laborers,  landlords  for  necessaries 
furnished,  nor  of  any  other  such  liens,  es- 
tablished by  statute,  in  favor  of  various 
classes  of  persons,  as  all  such  liens,  when  not 
otherwise  provided,  must  be  foreclosed  ac- 
cording to  the  provisions  of  Civ.  Ck)de  1895, 
$  2816.  It  has,  however,  long  been  the  prac- 
tice, and,  so  far  as  we  know,  without  ques- 
tion of  the  court's  jurisdiction,  to  foreclose 
all  such  liens  in  the  county  courts  when 
the  amount  claimed  was  within  the  jurisdic- 
tion of  such  courts.  This  fact  may  be  con- 
sidered as  showing  the  opinion  of  the  bar  as 
to  the  jurisdiction  of  county  courts  in  such 
cases.  For  the  reasons  stated,  we  are  con- 
fident that  the  county  court  has  concurrent 
jurisdiction  with  the  superior  court  of  the 
foreclosure  of  a  lien  in  favor  of  the  proprie- 
tor of  a  sawmill  for  work  done  on  material 
furnished  by  the  debtor  where  the  amount 
claimed  is  within  the  jurisdiction  of  the  coun- 
ty court  This  being  true,  the  superior  court 
in  such  a  case  does  not  have  exclusive  juris- 
diction under  the  statute.  Therefore,  as  ex- 
clusive jurisdiction  is  not  conferred  upon  the 
superior  court,  either  by  the  Constitution  or 
the  statute,  of  the  foreclosure  of  a  sawmill 
lien  on  personalty,  when  the  amount  claimed 
is  within  the  Jurisdiction  of  the  county  court, 
it  necessarily  follows  that  the  city  court  of 
Americus  has  jurisdiction  to  foreclose  such  a 
lien,  at  least  when  the  amount  claimed  is 
within  the  jurisdiction  of  ti^e  county  court, 
and  the  trial  judge  erred  in  holding  otherwise 
and  dismissing  the  case. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SIMMONS,  C  J^  absent  on  ac- 
count of  sickness. 
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(123  Ga.  404) 

JOHNSON  V.  ^TNA  INS.  00, 

(Supreme  Court  of  Georgia.    Jum  Id,  lOOS.) 

1.  INSXTBANOE— CONDITIOnS  OF  POLICT— OWW- 

SBSHip  OF  Land. 

Where  a  policy  of  fire  imraranice  contained 
a  Btipalation  that  it  should  be  void  **if  the  sub- 
ject of  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple/' out,  at  the 
time  the  application  for  insurance  was  made,  the 
company,  through  its  agent,  knew  that  the  ap- 
plicant did  not  own  the  land  on  which  the 
building  sought  to  be  insured  was  situated,  it 
will  not  be  heard.  In  defense  to  an  action  on 
the  policy,  to  set  up  the  noncompliance  of  -the 
plaintiff  with  this  condition  of  the  contract 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  2S, 
Cent  Dig.  Insurance,  §S  968.  OSd.] 

2.  Same— Waivebs. 

Limitations  in  an  insurance  policy  upon  the 
authority  of  the  agent  of  the  company  to  waive 
the  conditions  of  the  contract  of  insurance  are 
to  be  treated  as  referring  to  waivers  made  sub- 
sequently to  the  issuance  of  the  policy.  Me- 
chanics' Ins.  Co.  V.  Mutual  Bldg.  Ass'n,  25  S. 
E.  457,  98  Ga.  266,  approved  and  reaffirmed. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  28, 
Gent  Dig.  Insurance,  I  955.J 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  W.  A.  Johnson  against  the  Mtaa. 
Insurance  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

Humphreys  &  Humphreys,  Park  &  Pay- 
ton,  and  Z.  D.  Harrison,  for  plaintiff  in  er> 
ror.  T.  H.  Parker  and  Sbipp  &  Kline,  for 
defendant  in  error. 


CANDLER,  J.  This  was  an  action  on  a 
policy  of  Are  insurance.  The  court  below 
sustained  a  demurrer  to  the  plalntlfiTs  peti- 
tion, and  he  excepted.  From  the  petition  as 
amended  it  appeared  that  one  of  the  condi- 
tions of  the  policy  was  as  follows:  'This 
entire  policy,  unless  otherwise  provided  for 
by  agreement  endorsed  hereon  or  added 
hereto,  shall  be  void  if  •  ♦  •  the  inter- 
est of  the  insured  be  other  than  uncondition- 
al and  sole  ownership,  or  if  the  subject  of 
insurance  be  a  building  on  ground  not  own- 
ed by  the  insured  in  fee  simple."  The  pol- 
icy also  provided  that  "no  officer,  agent  or 
other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  condi- 
tion of  this  policy,  except  such  as  by  the 
terms  of  this  policy  may  be  the  subject  of 
agreement  endorsed  hereon  or  added  here- 
to. And  as  to  such  provisions  and  condi- 
tions no  officer,  agent  or  representative  shall 
have  such  power  or  be  deemed  or  held  to 
have  waived  such  provisions  or  conditions 
unless  such  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto,  nor  shall  any  pro- 
vision or  permission  affecting  the  insurance 
under  this  policy  exist  or  be  claimed  by  the 
Insured  unless  so  wrljtten  or  attached."  The 
building  msured  belonged  to  the  plaintiff, 
but  the  land  on  which  it  was  situated  did 
not    It  was  alleged,  however,  that  when  he 


made  application  for  insurance  he  expressly 
informed  the  agent  of  the  defendant  com- 
pany as  to  the  character  of  his  ownership  of 
the  property  sought  to  be  insured;  "that 
when  he  [plaintiff]  signed  said  application, 
in  answer  to  the  question  as  to  the  owner- 
ship of  the  land,  neither  'No*  nor  *Yes*  was 
written  in  said  application";  and,  "if  said 
question  was  answered  in  the  affirmative, 
♦  ♦  •  it  was  inserted  after  petitioner  had 
signed  said  application,  without  his  knowl- 
edge, consent,  or  authority";  and  that  "said 
application  was  signed  at  the  request  of  the 
agent  of  defendant  company,  who  filled  out 
the  answers  to  all  questions  that  were  filled 
out" 

It  will  be  seen  that  the  controlling  ques- 
tion for  decision  is  whether,  under  the  alle- 
gations of  the  petition  as  amended,  the  de- 
fendant, by  reason  of  the  knowledge  of  its 
agent  as  to  the  real  character  of  the  plain- 
tiff's ownership  of  the  property,  is  estopped 
to  defend  on  the  ground  of  the  plaintiff's 
noncompliance  with  the  conditions  of  the 
contract  of  insurance,  or  whether  the  plain- 
tiff, by  accepting  the  policy  on  those  condi- 
tions, and  with  notice  of  the  limitation  on 
the  power  of  the  agent  to  make  a  waiver  for 
the  company,  is  precluded  from  recovering 
On  the  policy.  There  is  no  principle  of  law 
more  firmly  established  than  that,  in  gen- 
eral, the  knowledge  of  an  agent  as  to  a  ma- 
terial fact  bearing  upon  the  validity  of  a 
contract  made  on  behalf  of  his  principal  is 
imputable  to  the  principal,  and  this  princi- 
ple has  uniformly  been  applied  by  our  court 
in  actions  on  contracts  of  insurance.  Oar- 
rugi  V.  Atlantic  Ins.  Co.,  40  Ga.  135,  2  Am. 
Rep.  667;  City  Fire  Ins.  Co.  v.  Carrugl,  41 
Ga.  660;  Greenwich  Ins.  Co.  v.  Sabotniok, 
01  Ga.  719,  17  S.  E.  1026;  Swain  v.  Macon 
Ins.  Co.,  102  Ga.  96,  29  S.  E.  147.  It  has 
also  been  held  that  where  a  policy  contained 
a  stipulation  identical  with  the  one  in  the 
present  case,  limiting  the  power  of  any  agent 
of  the  company  to  make  a  waiver  for  the 
company,  and  providing  that  any  waiver,  to 
be  valid,  must  be  indorsed  in  writing  on  the 
policy,  the  insured  cannot,  in  an  action  on 
the  policy,  excuse  his  failure  to  comply  with 
the  conditions  of  the  contract.  Lippman  v. 
-Etna  Ins.  Co.,  108  Ga.  391,  33  S.  E.  807,  75 
Am.  St  Rep.  62;  Id.,  120  Ga.  247,  47  S.  E. 
693;  Reese  t.  Fidelity  Life  Ass'n,  111  Ga. 
482,  36  S.  E.  637;  Mutual  Life  Ins.  Co.  v. 
Clancy,  111  Ga.  865,  36  S.  E.  944;  Mutual 
Reserve  Ass'n  v.  Stephens,  115  Ga.  102,  41  S. 
B.  679.  In  the  Lippman  '  Case,  the  policy 
provided  that  it  should  be  void  "if  the  in- 
sured now  has  or  shall  hereafter  make  or 
procure  any  other  contract  of  Insurance, 
whether  valid  or  not,  on  the  property  cov- 
ered in  whole  or  in  part  by  this  policy";  and 
the  plaintiff  sought  to  set  up  a  waiver  of 
this  condition  by  showing  that,  subsequently 
to  the  Issuance  of  the  policy,  an  agent  of 
the  company  had  given  him  oral  permission 
to  procure  other  insurance  on  the  property. 
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In  the  Reese,  Clancy,  and  Stephens  Gases, 
which  were  actions  on  policies  of  life  insur- 
ance, the  waiver  sought  to  be  set  up  was  as 
to  a  provision  that  the  policy  should  not  be- 
come binding  upon  the  company  until  the 
first  premium  bad  been  paid  during  the  good 
health  of  the  insured.  Unquestionably,  as 
to  a  matter  concerning  the  time  when  the 
contract  is  to  become  of  force,  or  as  to  the 
waiver  of  the  conditions  of  the  policy  sub- 
sequently to  its  issuance,  the  insured,  by 
accepting  the  policy,  would  be  bound  by  its 
terms,  and  could  not  set  up  a  waiver  which 
he  was  bound  to  know  the  company's  agent 
had  no  power  to  make.  But  that  is  not  this 
case.  Here  the  insured  made  written  appli- 
cation for  a  policy  of  fire  insurance.  Upon 
being  asked  the  question  as  to  the  character 
of  his  ownership  of  the  property,  he  frankly 
informed  the  agent  with  whom  he  was  deal- 
ing that  he  owned  the  building,  but  did  not 
own  the  land.  There  is  no  intimation  in  the 
petition  that  the  insured  was  on  notice  be- 
fore receiving  the  policy  that  the  agent  had 
no  power  to  write  the  insurance  with  the  ti- 
tle to  the  property  held  as  it  was.  There  is 
nothing  from  which  an  inference  can  be 
drawn  that  the  agent  and  the  Insured  col- 
luded to  defraud  the  insurance  company  by 
concealing  the  truth  as  to  the  ownership  of 
the  property.  On  the  contrary,  the  pleader 
is  emphatic  in  his  declaration  of  his  entire 
good  faith  and  candor  throughout  the  trans- 
action. The  knowledge  of  the  agent  being 
imputable  to  the  company,  and  the  company 
having,  notwithstanding  the  provision  of  the 
policy  that  it  should  be  void  if  the  building 
was  situated  on  land  not  owned  by  the  in- 
sured in  fee  simple,  entered  into  a  contract 
with  the  plaintiff  with  its  -eyes  open  as  to 
his  ownership  of  the  property,  should  it  not 
be  estopped,  in  a  suit  on  the  policy,  to  take 
advantage  of  a  fact  which  it  well  knew 
when  the  contract  was  executed?  To  an- 
swer this  question  in  the  negative,  it  seems 
to  us,  would  be  to  permit  one  party  to  a  con- 
tract to  receive  all  the  benefits  of  the  instru- 
ment with  full  knowledge  on  his  part  from 
the  beginning  tliat  it  could  not  be  enforced 
against  him,  and  refuse  absolutely  to  per^ 
form  any  of  the  conditions  imposed  l^  the 
contract  upon  him.  To  state  such  a  propo- 
sition is  to  demonstrate  its  entire  lack  of 
equity. 

Two  cases  are  relied  on  by  counsel  for  the 
insurance  company  as  opposed  to  the  view 
which  is  now  announced.  In  Thornton  v. 
Travelers'  Ins.  Co.,  116  6a.  132,  42  S.  E. 
287,  94  Am.  St  Rep.  99,  it  was  held  that 
"where,  in  a  policy  of  insurance,  there  is  an 
express  stipulation  that  'no  agent  has  power 
to  waive  any  condition  of  this  policy,'  the 
insured,  by  an  acceptance  of  the  policy,  is 
estopped  from  relying  upon  any  agreement 
made  with  an  agent  having  the  effect  of 

-living  one  of  the  conditions  enumerated 
be  policy."  In  that  case  the  policy  pro- 
1  that  the  insurance  should  not  cover 


injuries  or  death  resulting  wholly  or  In 
part,  directly  or  indirectly,  from  hernia;  and 
it  appeared  that  the  plaintiff  told  the  agent 
of  the  company  to  whom  the  application  for 
the  policy  was  made,  at  the  time  of  making 
the  application,  that  he  had  hernia,  abd 
that  the  agent  told  him  that  it  was  not 
necessary  to  state  that  in  his  application—* 
that  the  company  did  not  require  it .  There 
is- possibly  a  shadowy  distinction  between 
that  case  and  the  case  at  bar,  on  the  idea 
that  in  the  Thornton  Case  the  plaintiff  col- 
luded with  the  agent  to  defraud  the  com- 
pany by  concealing  from  it  the  fact  tliat  he 
had  hernia,  while  in  the  present  case  there 
was  nothing  in  the  petition  as  amended  to 
indicate  that  the  plaintiff  was  guilty  of  either 
actual  or  constructive  fraud.  The  writer  con- 
fesses that  he  does  not  derive  much  com- 
fort from  this  distinction,  and  candidly  as- 
serts his  belief  that  the  Thornton  Case  is 
wrong,  in  that  it  applies  the  doctrine  of  es- 
toppel to  the  wrong  party  to  the  contract 
The  decision  in  the  case  cited  is  based  upon 
the  authority  of  the  case  of  Porter  v.  Home 
Friendly  Society,  114  Ga.  937,  41  &  B.  45, 
which  decided,  in  effect  that  where  a  life 
insurance  policy  contained  a  stipulation  that 
"no  agent  has  authority  in  any  manner 
•  •  •  to  make,  alter,  or  discharge  con- 
tracts," the  beneficiary  was  not  entitled  to 
maintain  an  action  against  the  company  on 
the  theory  that  one  of  its  agents  had  made 
an  agreement  with  the  beneficiary  to  the  ef- 
fect that  if  the  latter  would  pay  the  pre- 
miums, etc.,  for  a  specified  number  of  years, 
the  amount  of  the  policy  would  then  be 
paid  to  her.  We  fail  to  see  bow  the  Porter 
Oase  can  be  deemed  authority  for  the  ruling 
in  the  Thornton  Case,  for  in  the  former 
the  plaintiff  sought  to  set  up  an  entirely 
different  contract  from  the  one  evidenced  by 
the  insurance  policy,  which,  of  course,  could 
not  be  done,  while  in  the  latter  the  plaintiff 
sued  strictly  on  the  contract  set  out  in  the 
policy,  but  sought  to  show  a  waiver  by  the 
company  of  one  of  its  conditions. 

The  case  of  Butler  v.  Standard  Guaranty 
Co.,  122  Ga.  371.  50  S.  E.  132,  is  not  in  point 
for  in  that  case  the  court  did  not  consider 
the  question  of  the  right  of  the  defendant 
to  set  up  the  failure  of  the  plaintiff  to  com- 
ply with  the  conditions  of  the  contract  The 
plaintiff  there  sought  to  rescind  the  contract 
on  the  ground  that  she  was  induced  to  sign 
it  by  reason  of  representations  of  the  de- 
fendant's agent  not  embodied  in  the  contract 
and  it  api)eared  that  the  plaintiff  was  on  no- 
tice that  no  agent  had  power  to  bind  the 
company  by  any  statement  not  contained  in 
the  contract 

The  case  of  Thornton  y.  Travelers'  Ins. 
Co.,  supra,  is,  so  far  as  we  know,  the  only 
Georgia  case  which  goes  to  the  extent  of  hold- 
ing that  where  the  insurance  company  is  on 
notice,  at  the  time  of  entering  into  the  con- 
tract that  the  insured  has  not  complied  with 
some  of  the  conditions  of  the  policy,  and  yet 
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with  that  knowledge  Issues  the  policy  to  him, 
it  will  be  heard  to  defend  on  the  ground  of 
such  noncompliance  with  the  conditions;  and 
it  ifl  in  direct  conflict  with  the  earlier  case 
of  Mechanics'  Ins.  Co.  v.  Mutual  Bldg.  Ass'n, 
98  Ga.  262,  25  S.  Bl  457,  which,  however,  to- 
gether with  the  cases  of  Clay  v.  Phoenix  Ins. 
Oo.,  97  Ga.  44,  25  S.  El  417,  and  Phoenix  Ins. 
Co.  V.  Searles,  100  Ga.  97,  27  S.  B.  779,  we 
are  asked  to  review  and  overrule.  So  far 
as  appears  from  the  report,  the  Clay  and 
Searles  Cases  did  not  involve  any  question 
as  to  the  effect  upon  the  plaintiff's  rights  of 
a  stipulation  in  the  policy  limiting  the  power 
of  an  agent  of  the  company  to  waive  the 
conditions  of  the  policy;  and,  as  they  do 
not  stand  in  the  way  of  the  contentions  of 
counsel,  it  will  be  unnecessary  to  review 
them.  The  first  case  mentioned,  however, 
had  to  do  with  a  policy  containing  a  stipu- 
lation as  to  waiver  almost  identical  with 
the  one  in  the  present  case;  and  it  follows 
that,  if  that  case  is  reaffirmed,  the  Thornton 
Case  must  yield  to  it  as  authority.  In  the 
case  in  98  Ga.  262,  25  S.  B.  457,  the  court 
(Mr.  Chief  Justice  Simmons  delivering  the 
opinion)  said  at  page  266  of  98  Ga.,  page  458 
of  25  S.  EX:  ** 'Conditions  which  enter  into 
the  validity  of  a  contract  of  insurance  at  its 
inception  may  be  waived  by  the  agent,  and 
are  waived  if  so  intended,  although  they  re- 
main in  the  policy  when  delivered;'  and 
limitations  therein  upon  the  authority  of  the 
agent  to  waive  such  conditions  otherwise 
than  in  writing  attached  to  or  indorsed  upon 
the  policy  are  treated  as  referring  to  waivers 
made  subseauently  to  the  issuance  of  the 
policy."  Citing  1  May,  Ins.  §  143,  and  au- 
thorities  cited.  The  language  quoted  fits 
the  present  case  like  a  glove,  and  upon  the 
soundness  of  the  principle  announced  must 
depend  the  decision  of  this  case.  A  careful 
study  convinces  us  that  the  logic  of  that 
case  Is  unaniwerable.  An  insurance  com- 
pany receives  an  application  for  a  policy. 
One  of  the  rules  of  the  company  is  that  in- 
surance will  not  be  issued  upon  a  building 
situated  on  land  not  owned  by  the  applicant 
But  the  company,  through  its  agent,  knows 
that  the  applicant  owns  the  building  which 
he  wishes  to  have  insured,  but  does  not  own 
the  land  on  which  it  is  situated,  and,  with 
this  knowledge,  nevertheless  issues  a  policy 
on  the  building.  Certainly,  after  leading  the 
applicant  to  believe  that  he  would  be  protect- 
ed, and  receiving  from  him  the  premiums 
charged  for  the  insurance,  it  should  not,  in 
good  conscience,  be  heard  to  set  up  in  de- 
fense to  an  action  on  the  policy  that  the 
ownership  of  the  building  and  of  the  land 
was  in  different  persons.  True,  the  policy 
states  on  its  face  that  no  agent  has  the 
power  to  waive  any  of  the  conditions  of 
the  policy,  and  that  none  of  them  will  be 
deemed  to  have  been  waived  unless  such 
waiver  is  ottached  to  or  indorsed  upon  the 
policy  in  writing.    But  this  \a  not  a  question 


of  waiver  so  much  as  of  notice  and  estoppel. 
The  agent's  knowledge,  as  has  been  seen, 
is  the  company's  knowledge.  In  spite  of  the 
assertion  in  the  policy  that  the  contract  shall 
be  void  If  the  ownership  of  the  property 
is  of  a  given  character,  the  policy  has  been 
issued  with  notice  to  the  company  that  the 
ownership  is  of  that  character.  Regardless 
of  any  question  of  waiver,  then,  the  com- 
pany has  placed  itself  in  a  position  where  it 
would  be  inequitable  to  allow  it  to  make 
the  defense  which  it  seeks.  "Waiver  is 
sometimes  the  express  abandonment  of  a 
right  More  frequently  it  is  implied  from 
acts  that  are  inconsistent  with  its  continued 
assertion.  *  •  ♦  Estoppel  is  the  shield  of 
Justice  interposed  for  the  protection  of  those 
who  have  not  been  wise  or  strong  enough  to 
protect  themselves.  It  is  the  special  grace 
of  the  court,  authorized  and  permitted  to 
preserve  equities  that  would  otherwise  be 
sacrificed  to  cunning  and  fraud."  Ostrander, 
Fire  Ins.  $  366.  As  to  matters  arising  subse- 
quently to  the  issuance  of  the  policy  the 
case  wears  a  different  aspect.  The  contract 
is  then  made,  and  both  parties  are  on  no- 
tice as  to  its  terms.  The  insured  is  bound  to 
know  what  are  the  rights  of  the  company, 
and  that  none  of  them  can  be  relinquished 
save  in  the  manner  pointed  out  in  the  policy; 
and  he,  on  his  part  will  not  be  heard  to 
urge  a  waiver  by  the  company  unless  it  has 
been  made  in  the  manner  required. 

Our  conclusion  is  that  the  ruling  in  the 
case  of  Blechanics'  Ins.  Co.  v.  Mutual  Bldg. 
Ass'n,  98  Ga.  262,  25  S.  B.  457,  is  sound; 
that  it  is  controlling  of  the  case  at  bar;  and 
that  anything  to  the  contrary  in  the  case 
of  Thornton  v.  Travelers'  Ins.  Co.,  116  Ga. 
122,  42  8.  B.  287,  94  Am.  St  Rep.  99.  must 
yield  as  authority  to  the  earlier  case. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SIMMONS,  C.  J.,  absent 

OOBB,  J.  (concurring).  There  is  an  irrec- 
oncilable confiict  between  the  case  of  Mer 
chanics'  Ins.  Co.  v.  Mut  Bldg.  Assn.,  98  Ga. 
262,  25  S.  B.  457,  and  Thornton  v.  Travelers* 
Ins.  Co.,  116  Ga.  122,  42  &  B.  287,  94  Am. 
St  Rep.  99,  and  therefore  the  ruling  in  the 
former  case  must  control  unless  it  is  review- 
ed and  overruled.  That  case  was  not  called 
to  the  attention  of  the  court  when  the  deci- 
sion in  the  Thornton  Case  was  rendered. 
The  case  in  98  Ga.  262,  25  S.  B.  457,  was  de- 
cided upon  authority,  and  it  must  be  conced- 
ed that  it  is  abundantly  supported.  The  rul- 
ing in  the  Thornton  Case  seems,  however,  to 
the  writer  to  be  the  better  view,  although 
candor  required  an  admission  that  there  is 
little  authority  in  support  of  it  As  the  oth- 
er members  of  the  court  do  not  think  that  the 
case  in  98  Ga.  262,  25  S.  B.  457,  should  be 
overruled,  the  writer  concurs  in  the  judgment 
upon  the  authority  of  that  case,  being  bound 
thereby.  I  am  authorized  to  say  that  FISH, 
P.  J.,  also  agrees  with  this  view. 
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(128  Ga.  4m 
McMUMiBN  et  aL  ▼.  CITIZENS*  BANK. 
(Supremo  Ck>urt  of  Qeort^ia.    Jane  16,  1905.) 
1.  New  Tbiait-Copt  of  Ruli^-Sbbvioe. 


"In  all  applications  for  a  new  trial  the  op- 
posite party  shall  be  served  with  a  copy  of  the 
rule  nisi,  unless  such  copy  is  waived."     Civ.  Code 


1895,  §  5475;    Smedley  ▼.  Williams,  87  S.  B. 
Ill,  112  Ga-  114. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  37» 
Cent  Dig.  New  Trial,  fS  276,  2797] 

2.  Same— Necessity. 

Such  service  is  essential,  though  the  apijli- 
cation  is  to  be  heard  during  the  tenn  at  which 
the  trial  is  had.  The  intimation  to  the  contrary 
in  Baldwin  v.  Daniel,  69  Ga.  782,  disapproved. 

3.  Same— Dismissal. 

Where  a  rule  nisi  was  granted  on  a  motion 
for  a  new  trial  and  ordered  served,  and  the  mo- 
tion set  to  be  heard  at  an  adjourned  term  of  the 
court  at  which  it  was  made,  to  be  held  more 
than  80  days  after  the  date  of  the  rule,  the  court 
did  not  at  least  abuse  its  discretion  in  dismiss- 
ing the  motion  for  want  of  service,  there  being 
no  excuse  for  failure  of  service,  nor  any  evi- 
dence of  waiver. 
(Syllabus  by  the  Court) 

Error  from  Superior  CJourt,  Colquitt  Comi- 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  the  Citizens*  Bank  against  John 
McMullen  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

B.  L.  Bryan  and  W.  C.  McCall,  for  plain- 
tiffs in  error.  Humphreys  &  Humphreys, 
for  defendant  In  error. 

FISH,  P.  J.    Judgment  affirmed. 

SIMMONS,  0.  J.,  absent 


(123  Oa.  318) 

ANDBRSON  ▼.  ALBANY  &  N.  BY.  CO. 

(Supreme  Court  of  Georgia.    June  15,  1905.) 

Bill  of  ESxceptions— Sbbvice. 

The  only  evidence  of  service  of  the  bill  of 
exceptions  being  an  entiy  of  an  officer  to  the 
effect  that  he  had  left  a  copy  of  the  same  at  the 
most  notorious  place  of  abode  of  a  named  officer 
of  the  corporation  which  was  the  defendant  in 
error,  the  writ  of  error  must  be  dismissed  for 
insufficient  service  of  the  bill  of  exceptions. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Dougherty 
County;    W.  N.  Spence,  Judge. 

Action  by  A.  Anderson,  by  her  next  friend, 
against  the  Albany  &  Northern  Railway 
Company.  From  the  judgment,  both  par- 
ties bring  error.    Writ  of  error  dismissed. 

Anderson  sued  the  Albany  &  Northern 
Railway  Company,  and  the  court  granted  a 
nonsuit  The  plaintiff  excepted.  A  motion 
to  dismiss  the  writ  of  error  was  made  up- 
on the  ground  that  the  bill  of  exceptions  had 
not  been  served  in  the  manner  prescribed 
by  law.  The  only  evidenee  of  service  was 
an  entry  upon  the  bill  of  exceptions,  of  which 
the  following  is  a  copy:  "I  have  this  day 
served  the  Albany  and  Northern  Railroad 
Company  with  a  true  copy  of  the  within 
bill  of  exceptions  by  leaving  such  copy  at 


the  most  notorious  place  of  abode  of  J.  S. 
Crews,  who  is  the  agent,  vice-president  and 
general  manager  of  the  said  Albany  and 
Northern  Railroad  Company  at  Albany,  Ga. 
This  November  11/1904.  Wm.  Godwin,  Dpt. 
Shff." 

Jesse  W.  Walters  and  Walters  &  Walters^ 
for  plaintiff  in  error.  Hooper  &  Dykes  and 
Pope  &  Bennet,  for  defendant  in  error. 

COBB,  J.  The  Code  provides  that,  with- 
in 10  days  after  a  bill  of  exceptions  is  sign- 
ed and  certified,  the  party  plaintiff  therein 
shall  serve  a  copy  thereof  upon  the  opposite 
party  or  his  attorney.  Where  the  opposite 
party  is  the  state,  or 'does  not  reside  in  the 
county  where  the  bill  of  exceptions  is  sued 
out,  and  the  same  cannot  be  served  person- 
ally upon  the  attorney  by  reason  of  his  ab- 
sence from  the  county  of  his  residence,  serv- 
ice may  be  perfected  by  leaving  a  copy  of 
the  bill  of  exceptions  at  the  residence  of 
such  defendant  Civ.  Code  1895,  §  5547. 
The  express  provision  authorizing  service 
by  leaving  a  copy  at  the  residence  of  the 
attorney  in  two  instances  only,  Indicates 
that  the  legislative  intent  was  that  in  other 
cases  the  service  must  be  personal.  In  ad- 
dition to  this,  at  common  law  service  of 
writs  was  required  to  be  personal;  and 
therefore  a  statute  providing  for  service 
should  be  construed  to  require  personal  serv- 
ice, unless  the  contrary  intent  plainly  ap- 
pears. A  corporation  may  be  served  with 
process  either  by  serving  an  agent  personal- 
ly, or  by  leaving  the  process  at  the  public 
place  of  transacting  the  usual  and  ordinary 
business  of  the  corporation.  Civ.  Code  1895, 
S  1899.  Process  against  a  corporation  serv- 
ed by  leaving  the  same  at  the  most  notori- 
ous place  of  abode  of  an  agent  or  officer  is 
not  good  service.  Stuart  Lumber  Co.  v. 
Perry,  117  Ga.  888.  45  S.  E.  251.  The  only 
service  made  in  the  present  case  being  by 
leaving  a  copy  of  the  bill  of  exceptions  at 
the  most  notorious  place  of  abode  of  an 
officer  of  the  company,  the  writ  of  error 
must  be  dismissed  for  insufficient  service  of 
the  bill  of  exceptions.  Bank  of  Southwest- 
ern Georgia  v.  Tillman,  94  Ga.  731,  20  S.  B. 
4.  The  ruling  by  two  Judges  in  Montgome- 
ry T.  Walker,  41  Ga.  682  (4),  in  so  far  as  it 
may  conflict  with  anything  now  ruled,  \s 
disapproved.  See,  tn  this  connection,  Wosten- 
holmes  v.  State,  71  Ga.  669. 

Writ  of  error  dismissed.  All  the  Justices 
concur. 


(USCki.  279> 

MACON  RY.  &  LIGHT  CO.  v.  STRHHnER. 

(Supreme  Court  of  Georgia.    June  15,  1905.) 

1.  Stbeet     Railboads  —  Collision     wrru 
Tbavelers— Nonsuit. 

The  plaintiflTs  evidence  as  to  the  negligence 
of  the  defendant's  employ^  and  the  observance 
of  due  care  by  herself  and  her  husband  and 
agent  was  sufficient  to  withstand  a  motion  for 
a  nonsuit 
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2.  NEOLIOENGE— iNSTBUCTIOn. 

In  a  suit  for  personal  injuries,  a  charge 
that,  '*If  the  evidence  shows  that  (plaintiff's] 
own  negligence  caused  the  injury  alleged,  she 
could  not  recover,  though  you  may  believe  from 
the  evidence  that  she  was  injured,  and  that  the 
company  was  likewise  negligent,  provided  you 
believe  that  the  plaintiff's  negligence  *  *  • 
was  greater  than  tne  negligence  of  the  defendant 
company,"  is  erroneous,  in  that  it  states  in  im- 
mediate connection  with  each  other,  without 
proper  explanation,  two  distinct  rules  of  law, 
qualifying  the  former  by  the  latter. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Gent  Dig.  Trial,  $8  564,  565.  56^-576.] 

3.  Damaoes^Pbbsonai.  Injubies— Evidkucb. 

The  jurv  were  authorized  to  infer  that  the 
plaintiff's  injuries  would  be  permanent  from  the 
character  of  her  suffering  and  the  length  of 
time  that  it  had  continued  up  to  the  date  of  the 
trial  and  hence  it  was  not  error  to  charge  on 
the  subject  of  permanent  injuries.  This  is  so 
though  there  was  no  direct  and  positive  evidence 
that  her  injuries  were  in  fact  of  a  permanent 
character. 

4.  Sams— Amount  of  Vebdictt. 

The   verdict   was  not   excessive,   and   the 

runds  of  the  motion  not  expressly  dealt  with 
the  foregoing  show  no  cause  for  granting  a 
new  trial. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Rotot 
Hodges,  Judge. 

Action  by  Mattie  Streyer  against  the  Ma- 
con Railway  &  Light  Company.  Judgment 
for  plaintifiP,  and  defendant  brings  error. 
Reversed. 

Dessau,  Harris  &  Harris,  for  plalntifiP  in 
error.    Jos.  H.  Hall,  for  defendant  in  error. 

CANDLER,  J.  Mrs.  Streyer  sued  the  Ma- 
eon  Railway  &  Light  Company  for  damages 
on  account  of  personal  injuries,  and  obtain- 
ed a  verdict  for  |1,000.  The  company  mov- 
ed for  a  new  trial,  which  was  denied,  and  It 
excepted. 

1.  From  the  evidence  for  the  plaintiff  It 
appeared  that  on  the  occasion  under  investi- 
gation Mrs.  Streyer,  the  plaintiff,  together 
with  her  husband  and  two  children,  were 
driving  in  a  small  delivery  wagon  on  a 
street  in  the  city  of  Macon  along  which  a 
line  of  the  defendant  company  ran.  The 
plalntifTs  husband  was  driving.  The  team 
was  on  a  side  of  the  street,  clear  of  the  car 
tracks.  At  a  designated  point  the  plaintiff's 
husband,  desiring  to  cross  the  street,  started 
to  drive  diagonally  across  the  tracks  of  the 
defendant.  As  he  did  so,  he  looked  ahead, 
to  see  if  a  car  was  approaching  in  an  oppo- 
site direction  to  the  one  In  which  he  was 
going.  Just  as  he  did  so,  one  of  the  chil- 
dren exclaimed.  "Papa,  watch  out  for  the 
car!"  He  turned  his  head,  and  saw  a  car 
approaching  from  behind.  The  motorman 
was  looking  towards  the  rear,  and  conse- 
quently could  not  see  him.  He  motioned  to 
the  motorman  with  his  hand,  and  also  called 
him,  at  the  same  time  endeavoring  to  drive 
off  the  track,  so  as  to  avoid  a  collision  with 
the  car.  His  efforts  were  futile.  The  car 
collided  with  the  wagon,  and  the  plaintiff 
received  the  injuries  for  which  she  sued. 


There  was  also  evidence  to  the  effect  that  at 
the  time  the  plaintiff's  husband  attempted 
to  cross  the  defendant's  tracks  water  was 
being  discharged  from  a  plug  in  the  imme- 
diate yldnity,  and  the  defendant  contended 
that  this  caused  the  horse  to  become  fright- 
ened and  unmanageable,  rendering  it  Impos- 
sible to  prevent  the  collision.  The  plaintiff's 
witnesses,  however,  denied  that  the  gush  of 
the  water  from  the  plug  frightened  the 
horse.  At  the  conclusion  of  the  evidence  for 
the  plaintiff  the  defendant  made  a  motion 
for  a  nonsuit,  and  it  is  argued  that  the 
plaintiff's  own  evidence  showed  that  her 
husband,  who  was  acting  as  h^  agent  at 
the  time^  was  guilty  of  negligence  in  not 
looking  back  to  see  If  a  car  was  approach- 
ing from  the  rear,  and  that,  had  be  exer- 
cised due  diligence,  he  would  have  seen  the 
car,  and  not  have  attempted  to  cross  the 
track.  The  refusal  of  a  nonsuit  is  here  as- 
signed as  error.  Negligence  is,  except  in 
certain  well-defined  cases,  a  question  for  the 
jury.  Had  the  court  below  held  as  matter 
of  law  that  the  failure  of  the  plaintiff  or  her 
husband  to  look  behind  them  as  tbey  at- 
tempted to  cross  the  tracks  was  negligence. 
It  would  have  been  error  requiring  the  grant 
of  a  new  trial.  The  facts  were  in  evidence. 
It  was  for  the  jury  to  say  whether  or  not 
they  constituted  negligence.  It  was  not  er- 
ror to  refuse  to  grant  a  nonsuit 

2.  The  motion  for  a  new  trial  complains 
of  the  following  charge  of  the  court:  "Now, 
the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  she  was  Injured,  under  the  rules 
I  have  given  you  In  charge,  before  any  pre- 
sumption arises;  and  if  the  evidence  shows 
that  her  own  negligence  caused  the  injury 
alleged  she  could  not  recover,  though  you 
may  believe  from  the  evidence  that  she  was 
injured,  and  that  the  company  was  likewise 
negligent,  provided  that  you  believe  that  the 
plaintiffs  negligence — from  a  consideration 
of  the  evidence  In  the  case  you  believe  that 
the  plaintiff's  negligence — ^was  greater  than 
the  negligence  of  the  defendant  company. 
Its  agents,  servants,  and  employes."  It  will 
be  seen  that  this  charge  states  In  immediate 
connection  with  each  other  two  distinct 
propositions  of  law,  viz.  (1)  that  the  plain- 
tiff cannot  recover  if  her  injuries  were  caus- 
ed by  her  own  negligence,  and  (2)  the  doc- 
trine of  comparative  negligence.  Following 
the  decisions  of  this  court  in  Araericus  R. 
Co.  V.  Luckie,  87  Ga.  6,  13  S.  B.  105.  and 
Columbus  R.  Co.  v.  Peddy,  120  Ga.  590.  48 
S.  E.  149  (4),  the  charge  which  we  have 
quoted  must  be  held  error,  requiring  the 
grant  of  a  new  trial. 

While  we  are  not  compelled  to  so  rule,  we 
feel  constrained  to  say  that  the  charge  of 
the  court  as  a  whole  placed  upon  the  plain- 
tiff a  burden  greater  than  she  should  have 
been  required  to  bear.  We  feel  sure  that  all 
errors  In  the  charge  will  be  corrected  by  the 
trial  judge  upon  the  resubmission  of  this 
case  to  a  jury. 
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3.  The  evidence  as  to  the  pennanence  of 
the  plaintiff's  Injuries  was  by  no  means 
strong  or  conrlnclng,  but  we  cannot  say  that 
It  was  erroneous  for  the  trial  Judge  to  give 
to  the  Jury  instructions  on  the  subject  of 
damages  for  permanent  Injuries.  It  was  In 
evidence  that  the  plaintiff's  Injuries  were  re- 
ceived nearly  a  year  before  the  case  was 
tried,  that  she  had  suffered  continuously 
since  that  time,  and  that  her  suffering  had 
not  ceased  or  abated.  We  know  of  no  law 
which  confines  the  Jury  to  medical  expert 
testimony  In  considering  a  case  of  this  kind, 
nor  can  we  conceive  of  any  reason  why  they 
may  not  draw  their  own  inferences  as  to  the 
permanence  of  an  injury  from  the  length  of 
time  and  the  seriousness  with  which  it  has 
continued.  The  Carlisle  Tables  were  ad- 
mitted in  evidence  without  objection  by 
counsel  for  the  defendant,  and  it  was  not  er- 
ror, under  the  circumstances,  for  the  court 
to  charge  the  Jury  as  to  their  use. 

4.  The  verdict  was  for  |1,000.  In  the 
light  of  the  plaintiff's  evidence  as  to  the  ex- 
tent of  her  injuries,  this  amount  cannot  be 
considered  excessive.  Of  the  grounds  of  the 
motion  for  a  new  trial  which  were  not  aban- 
doned, those  which  have  not  been  consider^ 
ed  in  the  foregoing  complain  of  extracts 
from  the  Judge's  charge,  but  they  do  not 
disclose  error  of  such  Importance  as  to  re- 
quire the  grant  of  a  new  trial.  The  Judg- 
ment is  reversed  for  the  reasons  stated  In 
the  second  division  of  this  opinion. 

Judgment  reversed.  All  the  Justices  con- 
cur»  except  SIMMONS,  0.  J.,  absent 


(123  Qa.  428) 

ATLANTIC  A  B.  RT.  CO.  v.  J.  B.  SMITH  A 
SON. 

(Supreme  Court  of  Gteorgia.    June  18,  190S.) 

1.  Railboadb^Kiixino  Stock  —  Evidence 
— Neglioenoe. 

The  evidence  for  the  plaintiffs  showed  that 
the  animal  for  the  killing  of  which  suit  was 
brought  was  killed  bv  the  nmnlng  and  opera- 
tion of  the  defendant's  train,  and  the  presump- 
tion arose  that  the  defendant  was  negligent. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  41, 
Cent  Dig.  RaiU-oads,  H  157S-1581.] 

2.  Same. 

Some  of  the  evidence  oifered  by  the  defend- 
ant tended  to  show  that  its  employes  in  charge 
of  the  train  exercised  due  care  to  avoid  the  in- 
Jury;  but  the  engineer  was  not  produced,  and 
the  evidence  of  the  fireman,  on  account  of  the 
length  of  time  intervening  between  the  occur- 
rence and  the  trial,  was  very  uncertain,  there 
being  a  failure  on  his  part  to  recall  with  any 
degree  of  positiveness  anything  done  by  any 
member  of  the  train  crew  to  prevent  the  kill- 
ing. From  other  witnesses  Uiere  was  some 
slight  evidence  tending  to  show  that  due  dili- 
gence waj  not  observed.  The  jury  trying  the 
issues  of  fact  took  this  view  of  the  evidence,  the 
Judge  of  the  superior  court,  upon  certiorari, 
sustained  their  finding,  and  this  court  will  not 
,  reverse  the  Judgment  overruling  the  certiorari. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Irwin  County; 
D.  M.  Roberts,  Judge. 


Action  by  J.  B.  Smith  &  Son  against  the 
Atlantic  &  Birmingham  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

J.  L.  Sweat  and  Haygood  ft  Oatts,  for 
plaintiff  In  error.  L.  Kennedy,  for  defend- 
ant in  error. 

CANDLER,  J.  Judgment, affirmed.  AU 
the  Justices  concur. 


023  Oa.  278) 
WILLIAMS  V.  STATE. 
(Supreme  Court  of  Georgia.    June  15,  1905.) 

Abson— Evidence— SuFFiGiENOT— Motive. 

The  only  evidence  introduced  by  the  state 
which  tended  to  show  any  motive  on  the  part  of 
the  accused  for  the  attempted  arson  was  that 
five  days  previously  he  "had  some  words  that 
were  unpleasant"  with  the  wife  of  the  owner  of 
the  house  set  on  fire.  Tracks,  evidently  made 
by  a  person  who  was  barefooted,  were  discov- 
ered on  the  premises,  and  were  traced  to  and 
from  a  ooint  near  the  kitchen  to  the  comer  of 
the  garden,  some  20  yards  away ;  thence  across 
a  public  road  to  the  sidewalk  on  the  opposite 
side;  along  the  sidewalk,  which  had  a  sandy 
surface,  to  the  gate  in  front  of  the  house  of  the 
accused,  a  distance  of  between  15  and  80  yards ; 
and  from  the  gate  to  the  steps  of  his  house.  The 
sidewalk  led  to  a  nearby  village,  and  was  in 
use  by  the  general  public,  there  being  no  side- 
walk on  the  other  side  of  the  road.  There  was 
nothing  peculiar  about  these  tracks,  though  they 
corresponded  with  tracks  which  the  accused,  on 
bein|r  charged  with  the  crime,  voluntarily  made 
beside  some  of  those  In  the  road  which  were 
supposed  to  be  his.  While  the  testimony  raised 
a  suspicion  as  to  his  connection  with  the  offense, 
it  was  not,  in  view  of  prior  decisions  by  this 
court,  sufficient  to  authorize  his  conviction. 
Ross  V.  State,  85  S.  E.  102,  109  Ga.  516;  Cum- 
mings  T.  State,  85  S.  B.  117,  110  6a.  293; 
Green  v.  State,  86  S.  E.  609.  Ill  Ga.  139;  Pat- 
ton  V.  State,  43  S.  E.  533.  117  Ga.  235;'  Gaitber 
T.  State,  45  S.  E.  973,  1J9  Ga.  lia 

[Ed.  Note. — For  cases  in  point,  see  voL  4, 
Cent.  Dig.  Arson,  S  71.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Taliaferro 
County;  H.  M.  Holden,  Judge. 

William  Williams  was  convicted  of  arson^ 
and  brings  error.    Reversed. 

Wm.  N.  Maltbie,  for  plaintiff  in  error.  D. 
W.  Meadow,  Sol.  Gen.,  for  the  State. 

EVANS,  J.    Judgment  reversed. 


SIMMONS,  a  J., 
sent 


and  CANDLER,  J.,  ab* 


(128G«.  46Z) 
PAULK  ▼.  ENSIGN-^SKAMP  CO.  et  al. 
(Supreme  Court  of  Georgia.    June  17,  1905.) 

1.  Cancellation  of  Deed— Pasties. 

In  an  equitable  proceeding  against  a  resi- 
dent defendant  and  a  foreign  corporation  to  can- 
cel a  conveyance  of  timber  made  by  the  former 
to  the  latter,  wherein  the  title  to  the  timber 
was  warranted,  and  also  to  cancel  an  extension 
of  a  timber  lease  originally  executed  to  the  resl* 
dent  defendant  by  a  third  person,  which  exten* 
sion  was  made  subsequent  to  the  conveyance  o£ 
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the  same  timber  by  the  resident  defendant  to  the 
foreign  corporation,  the  resident  defendant  was 
a  necessary  party. 

2.   RXMOVAI*    OF    0ATJ8I8  — NONBXSIDftirr   Db- 
nCNDANT. 

A  suit  in  a  state  court  is  not  removable  to 
the  United  States  court  on  motion  of  a  nonresi- 
dent defendant  on  the  ground  of  diverse  citizen- 
ship, when  it  appears  that  the  codefendant  of 
tlie  nonresident  is  an  indispensable  party  against 
whom  substantial  relief  is  prayed. 

[Ed,  Note. — For  cases  in  point,  see  vol.  42, 
G^t  Dig.  Removal  of  Causes,  S  90.] 

(Syllabus  by  the  Court.) 

Error  from  'Superior  Court,  Irwin  County ; 
D.  M.  Roberts,  Judge. 

Action  by  T.  M.  Pan  Ik  against  the  Enslgn- 
OBkamp  Company  and  H.  H.  Tift.  Judgm^t 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

T.  M.  Paulk  brought  an  action  against  the 
Enslgn-Oskamp  Company,  a  nonresident  cor- 
poration, and  H.  H.  Tift,  praying  for  an  In- 
junction to  restrain  the  defendants  from  cut- 
ting and  removing  the  timber  upon  a  certain 
described  tract  of  land,  and  for  the  cancella- 
tion of  a  certain  lease  from  William  Paulk 
to  H.  H.  Tift,  and  a  lease  from  Tift  to  the 
Ensign-Oskamp  Company,  together  with  an 
extension  of  the  original  lease  from  William 
Paulk  to  H.  H.  Tift  The  petitioner  alleged 
that  he  was  the  true  owner  of  all  the  timber 
suitable  for  sawmill  purposes  upon  the  de- 
scribed land:  that  on  March  19,  1900,  Wil- 
liam Paulk  conveyed  the  said  lot  of  land  to 
petitioner,  who  recorded  his  deed  on  March 
14,  1901;  that,  previously  to  the  execution 
and  delivery  of  the  afoiementioned  deed, 
William  Paulk,  on  August  14,  1897,  sold  and 
by  lease  conveyed  to  H.  H.  Tift  the  sawmill 
timber  upon  the  described  lot  of  land;  that 
said  conveyance  provided  that  Tift  and  tiis 
assigns  should  have  the  free  use  and  enjoy- 
ment of  the  timber  for  the  purposes  therein 
stated  for  the  full  term  of  six  years  from  the 
34th  day  of  August,  1897;  that  thereafter, 
on  October  28»  1898,  Tift  signed,  sealed,  and 
delivered  his  conveyance  of  the  timber,  to- 
gether with  other  timber,  to  the  Ensign-Os- 
kamp Company,  in  which  conveyance  Tift 
warranted  to  the  Ensign-Oskamp  Company 
the  timber  purchased  from  William  Paulk 
for  the  term  of  six  years  from  the  date  of  the 
boxing  of  the  timber  for  turpentine  purposes ; 
that  in  1899  the  Ensign-Oskamp  Company 
procured  from  William  Paulk  an  Instrument 
in  writing  purporting  to  be  an  extension  of 
the  time  of  the  original  deed  to  H.  H.  Tift, 
so  that  the  lease  would  expire  six  years 
after  the  boxing  of  the  timber  for  turpentine 
purposes,  which  extension  was  without  con- 
sideration, nor  was  there  any  consideration 
recited  therein;  that  the  extension  of  said 
lease  was  a  fraud,  because  it  was  without 
consideration,  and  too  indefinite  and  uncertain 
to  be  enforced ;  that  the  Ensign-Oskamp  Com- 
pany was  threatening  to  enter  upon  said  land 
under  their  pretended  claim  of  right,  and  to 
cut  and  remove  the  timber  therefrom;    and 


that  the  extension  of  the  lease  and  oonvey- 
anee  from  Tift  to  the  Ensign-Oskamp  Com- 
pany Is  a  cloud  upon  petitioner's  title.  At 
the  appearance  term  the  Ensign-Oskamp  Com- 
pany presented  their  petition  for  removal  of 
said  cause  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Geor- 
gia, alleging  that  the  amount  involved  was 
more  than  $2,000 ;  that  it  was  a  corporation 
of  the  state  of  West  Virginia,  and  that  Its 
codefendant  was  neither  a  necessary  nor  in- 
dispensable party  to  said  suit;  that  no  sub- 
stantial relief  was  prayed  against  its  code- 
fendant, and  that  the  whole  controversy 
could  be  disposed  of  by  a  decree  between  the 
plaintiff  and  the  nonresident  corporation. 
The  court  passed  an  order  directing  a  remov- 
al of  the  cause  to  the  United  States  court  as 
prayed,  and  the  plaintiff  excepts  to  the  Judg- 
ment of  removal. 

Quincey  &  McDonald  and  McDonald  & 
Qulncey,  for  plaintiff  in  error.  Ellis,  Wim- 
blsh  &  Ellis  and  Fulwood  ft  Boatwright,  for 
defendants  in  error. 

EVANS,  J.  (after  stating  the  facts).  Only 
one  question  is  presented  by  this  record,  and 
that  is  whether,  under  the  allegations  of  the 
petition  of  T.  M.  Paulk  against  H.  H.  Tift 
and  the  Ensign-Oskamp  Company,  the  resi- 
dent defendant,  Tift,  is  a  necessary  party. 
The  prayer  of  the  petition  is  for  a  cancel- 
lation of  the  extension  of  the  lease  from  Wil- 
liam Paulk  to  H.  H.  Tift,  and  so  much  of 
the  conveyance  of  Tift  to  the  Ensign-Oskamp 
Company  as  purported  to  convey  the  sawmill 
timber  upon  the  land  described  for  a  period 
of  six  years  from  the  boxing  of  the  timber 
for  turpentine  purposes. 

It  will  be  observed  from  the  allegations  in 
the  petition  that  Tift  warranted  to  the  Os- 
kamp  Company  the  timber  included  in  the 
conveyance.  For  the  reasons  alleged  in  his 
petition,  the  plaintiff  prays  a  cancellation 
of  these  two  conveyances.  Tift  was  liable 
upon  his  warranty  to  the  lumber  company, 
and  his  conveyance  cannot  be  canceled  and 
declared  void  in  a  suit  against  the  lumber 
company  without  making  him  a  party.  In 
the  cancellation  of  a  deed  the  grantor  Is  a 
necessary  party.  Besides,  the  allegation  is 
that  the  extension  of  the  lease  alleged  to  be 
void  for  lack  of  consideration  is  a  lease,  not 
to  the  lumber  company,  but  to  Tift  It  is 
true  that  the  petition  alleges  that  the  lum- 
ber company  procured  this  extension  of  the 
lease  after  the  conveyance  of  the  timber  by 
Tift  to  it ;  but  while  the  benefit  flowing  from 
the  extension  of  the  lease  may  be  to  the  lum- 
ber company,  still  the  person  to  whom  the 
extension  is  made  is  not  the  lumber  company, 
but  the  resident  defendant  Tift  therefore, 
was  interested  not  only  in  the  cancellation 
of  the  extension  of  the  lease,  but  also  in  the 
vacation  of  his  deed  in  which  he  had  war- 
ranted the  title  of  the  timber  to  the  lumber 
company,  and  he  was,  accordingly,  a  neces- 
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sary  and  indispensable  party,  and  the  court 
erred  In  removing  tbe  cause  on  tlie  ground  of 
diyerse  citizenship. 

Judgment  reversed.    All  the  Justloee  con- 
cur. 


(l»  Qa.  44») 

ROUNTRETB  &  GO.  r.  GAULDEN. 

(Supreme  Court  of  Georgia.    June  17,  1905.) 

1.  Execution— Levy— Claim  of  Third  Pabtt. 

Proof  of  possession  of  the  land  levied  on  by 
the  defendant  in  fi.  fa.  since  the  judgment  casts 
the  onus  upon  the  claimant  to  prove  his  title. 
This  onus  was  successfully  carried  by  the  claim- 
ant by  proof  of  perfect  title  from  the  state  to 
himself. 

[Ed.  Note. — For  cases  in  point,  see  yoL  21* 
Oent  Dig.  Execution,  |  572.] 

2.  Same— Possession  by  Defendant. 

In  a  claim  case,  whether  the  possession  of 
the  defendant  in  fi.  fa.  be  relied  on  simply  to 
caBt  the  burden  of  proof,  or  as  a  basis  of  pre- 
scriptive title  in  the  defendant  in  fi.  fa.,  the 
character  of  the  possession  is  relevant  to  the 
issue. 
8.  Appeal— Assignment  of  Ebbob. 

An  assignment  of  error  upon  the  refusal 
of  the  court  to  allow  a  witness  to  answer  a  spec- 
ified question  propounded  by  the  party  calling 
him  is  not  properly  made,  unless  it  states  what 
evidence  was  thus  sought  to  be  elicited,  and  that 
the  court  was  informed  tiiereof  at  the  time  of 
the  ruling. 

4.  Same— New  Tbial  —  Exclusion  of  Evi- 
dence. 

A  new  trial  will  not  be  granted  solely 
because  the  exclusion  of  evidence  which,  if  it 
had  been  allowed,  could  not  have  produced  a 
different  result 

[Ed.  Note. — ^Por  cases  in  point,  see  voL  87, 
Cent  Dig.  New  Trial,  fif  40,  69.] 

5.  Tbial— Instbuctions. 

The  charge  of  the  court  covered  the  sub- 
stantial issues  in  the  case,  and  is  not  open  to 
the  criticism  made  upon  it 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Brooks  County: 
R.  G.  Mitchell,  Judge. 

Action  by  Rountree  &  Co.  against  William 
Jones  and  another.  Judgment  for  plaintiff 
on  levy  of  execution,  and  S.  S.  Gaulden 
filed  a  claim.  Judgment  for  claimant,  and 
Rountree  &  Ca  bring  error.    Affirmed. 

This  was  a  claim  case.  The  issue  arose 
upon  the  levy  of  a  fi.  fa.  in  favor  of  Roun- 
tree &  Co.  against  William  Jones  and  M.  J. 
Jones  on  a  certain  tract  of  land  as  the  prop- 
erty of  William  Jones,  and  the  interposition 
of  a  claim  by  S.  S.  Gaulden. 

The  plaintiff  introduced  in  evidence  the 
fi.  fa.,  dated  June  13,  1891,  which  was  is- 
sued on  a  judgment  dated  May  7,  1891,  and 
proof  that  William  Jones  died  upon  the  land 
in  controversy,  having  previously  lived  upon 
siald  land  for  25  or  30  years.  The  fi.  fa.  had 
indorsed  thereon  the  following  entries:  "Re- 
ceived from  the  defendants  the  cost  on  this 
execution,  Oct  1,  1891.  J.  D.  Wade,  Jr., 
CleriL"  "Georgia,  Brooks  County.  No  prop- 
erty on  which  to  levy  this  fi.  fa.  June  4, 
1898.    A.    J.    Oonoley,    Sheriff."    "Georgia. 

rooks  County.    I  have  this  day  levied  the 


within  fi.  fa.  on  the  North  half  of  lot  473 
in  the  12th  District  of  Brooks  County  Geoi^ 
gia,  containing  204^^  acres,  as  the  property 
of  W.  M.  Jones,  one  of  the  defendants.  This 
November  14,  1901.  A.  J.  Conoley,  Sheriff." 
"Entered  on  general  execution  docket  June 
13,  1891.  J.  D.  Wade,  Jr.,  Clerk."  "Enter- 
ed on  general  execution  docket  Oct  2,  1900. 
J.  D.  Raysor,  Clerk." 

The  claimant,  in  support  of  his  title,  in- 
troduced the  follov^ing  documentary  evi- 
dence: Grant  from  the  state  of  Georgia 
to  George  Bailey;  deed  from -George  Bailey 
to  A.  0.  Omler,  dated  June  21,  1824;  power 
of  attorney  from  A.  C.  Omler  to  P.  B.  Tebe, 
authorizing  said  attorney  in  fact  to  sell  the 
premises  in  dispute;  deed  from  A.  C.  Omler, 
by  his  attorney  in  fact,  to  Joseph  E.  Blantz, 
dated  February  23,  1842;  deed  from  Joseph 
E.  Blantz  to  Abram  Hunter,  April  21,  1842; 
deed  from  Abram  Hunter  to  Hardy  E.  Hun- 
ter, April  21,  1842;  deed  from  Jesse  E.  Hun- 
ter, Georgia  M.  Coffee,  Martha  J.  Jones,  and 
W.  E.  Hunter  to  Hardy  M.  Hunter,  dated 
December  31,  1900,  the  consideration  of 
vrhich  was  as  follows:  "The  parties  to  this 
deed  being  the  heirs  at  law  of  Hardy  E. 
Hunter,  deceased,  and  all  of  the  full  age 
of  twenty-one  years,  and  the  said  parties 
of  the  first  part  [grantors]  having  received 
their  distributive  share  of  the  estate  of  said 
deceased  from  the  administrator  of  said  es- 
tate, and  the  said  party  of  the  second  part 
[grantee]  not  having  been  settled  with,  and 
a  small  portion  of  said  estate  remaining  un- 
disposed of,  and  the  said  parties  of  the  first 
part  desiring  that  said  party  of  the  second 
part  should  receive  what  is  left  of  said  es- 
tate as  his  portion  of  the  same,  as  well  as 
in  consideration  of  the  sum  of  Ten  Dollars 
to  them  in  hand  paid;"  and  deed  from  Hardy 
M.  Hunter  to  claimant,  January  11,  1901. 
All  of  these  deeds  and  the  grant  conveyed 
the  premises  in  dispute.  The  claimant  also 
introduced  the  Interrogatories  of  Mrs.  Mar- 
tha J.  Jones,  who  testified  as  follows:  "I 
was  married  in  1843  to  Hardy  E.  Hunter, 
who  died  the  latter  part  of  1855.  My  first 
husband  and  I  lived  in  Brooks  county.  I 
was  married  the  second  time  to  W.  M.  Jones 
in  1856.  My  second  husband  and  I  lived 
in  Brooks  county,  Georgia,  on  lot  of  land  473 
in  the  Twelfth  district  of  Brooks  county. 
Not  any  one  lived  on  this  land  before  W.  M. 
Jones  and  myself  and  my  first  husband. 
Never  to  my  knowledge  did  W.  M.  Jones 
claim  the  north  half  of  lot  473.  Hardy  E. 
Hunter  claimed  said  lot  before  my  marriage 
to  W.  M.  Jones,  and  Hardy  B.  Hunter's  es- 
tate after  my  marriage  to  W.  M.  Jones.  W. 
M.  F.  Jones,  my  son,  cultivated  said  land 
for  the  last  ten  years  I  lived  on  it"  Being 
cross-examined,  she  said:  "W.  M.  Jones 
lived  and  died  upon  the  piece  of  land  in  con- 
troversy. W.  M.  Jones  administered  on  the 
estate  of  my  first  husband,  relieving  me  aft- 
er my  marriage  to  him.  I  bad  commenced 
to  administer.    I  knew  of  his  administratiup 
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from  the  time  it  commenced.  I  tliink  W. 
M.  Jones,  as  administrator,  sold  most  of  the 
land  belonging  to  said  estate." 

S.  S.  Rountree,  for  the  plaintiff  in  fi.  fa^ 
testified  that  he  had  known  the  land  in  con- 
troversy for  25  or  30  years,  and  that  W.  M. 
Jones  had  lived  upon  it  during  all  of  the 
time,  and  was  living  there  at  the  time  of  his 
d.eath,  which  occurred  in  1897;  that  he  knew 
the  heirs  of  Hardy  Hunter,  deceased,  nam- 
ing them  (they  were  the  persons  named  in 
the  deed  from  Jesse  E.  Hunter  et  al.  to 
Hardy  M.  Hunter,  introduced  by  claimant, 
and  Jimpsie  Hunter,  who  died  childless  and 
without  ever  having  married);  that  Jones 
sold  the  crops  raised  on  the  place  up  to 
about  1880,  and  that  plaintiff  extended  him 
credit  prior  to  that  time.  The  plaintiff  also 
Introduced  the  following  receipts:  One  dat- 
ed in  1869,  and  signed  by  E.  W.  Hunter,  son 
of  Hardy  Hunter,  deceased,  J.  A.  Hunter, 
and  J.  B.  Hunter,  as  follows:  "Received 
of  W.  M.  Jones,  administrator  of  Hardy 
Hunter,  deceased,  late  of  said  county,  $2600.- 
00  in  full,  entire  and  complete  satisfaction  of 
all  rights,  claims,  interest,  property  or  de- 
mand I  now  have  or  may  have  in  and  upon 
the  estate,  real  or  personal,  of  the  said 
Hardy  Hunter,  deceased,  my  father,  and 
the  said  W.  M.  Jones,  administrator  as  afore- 
said, is  hereby  fully  and  entirely  discharged 
and  acquitted  of  any  further  claim  on  my 
part  against  said  estate."  A  receipt  of  like 
tenor  and  effect,  signed  by  Georgia  M.  Cof- 
fee, dated  187-. 

The  jury  found  in  favor  of  the  claimant 
The  plaintiffs  in  fl.  fa.  made  a  motion  for  a 
new  trial,  which  having  been  overruled,  they 
excepted. 

W.  H.  Griffin  and  Felder  &  Rountree,  for 
plaintiff  In  error.  J.  G.  McOall  and  S.  S. 
Bennet,  for  defendant  In  error. 

EVANS,  J.  (after  stating  the  facts).  1. 
Upon  the  trial  of  a  claim  case  the  burden  of 
proof  is  upon  the  plaintiff  in  execution  in  all 
cases  where  the  property  levied  on  is,  at  the 
time  of  such  levy,  not  in  possession  of  the 
defendant  in  execution.  Civ.  Code  1805,  | 
4624.  Proof  of  possession  of  the  land  by  the 
defendant  in  execution  since  the  Judgment 
casts  the  onus  ui>on  the  claimant  to  prove 
his  title.  Brown  v.  Houser,  61  Ga.  629. 
When  the  plaintiff  in  execution  introduced 
in  evidence  the  execution,  with  the  levy  in- 
dorsed thereon,  and  proof  that  W.  M.  Jones 
was  in  possession  of  the  land  levied  on  since 
the  judgment,  the  burden  was  on  the  claim- 
ant to  show  a  better  title.  The  claimant  as- 
sumed this  burden  by  showing  a  chain  of  ti- 
tle from  the  state  to  himself.  The  posses- 
sion of  the  defendant,  although  for  more 
than  20  years,  was  insufficient  to  establish 
a  prescriptive  title.  His  possession  was 
Joint  with  his  wife,  who  was  an  heir  of 
Hardy  Bj.  Hunter.  The  defendant  was  also 
the    administrator    of    Hardy    E.    Hunter. 


Hence  Jones*  possession  was  shown  to  be 
not  in  his  own  right,  but  in  the  right  of  an- 
other. It  also  appears  from  the  evidence 
that  Hardy  E.  Hunter  died  in  1855,  leaving 
as  his  heirs  at  law  a  widow  and  five  chil- 
dren. One  of  the  children,  Jimpsie,  died  with- 
out having  married.  After  his  death  the 
heirs  of  Hardy  E.  Hunter  were  five  in  num- 
ber. In  1900  four  of  these  heirs  at  law,  who 
seem  to  have  received  their  share  of  the  es- 
tate, as  evidenced  by  their  receipts  to  the  ad- 
ministrator, conveyed  their  interest  In  the 
unadministered  estate  of  their  ancestor  to 
their  coheir,  who  had  not  received  his  dis- 
tributive share.  If  the  hehrs  who  had  re- 
ceived their  shares  of  the  estate  had  refused 
to  quitclaim  their  interest  in  the  unadminis- 
tered estate  of  their  ancestor  to  the  heir  who 
had  not  received  his  portion,  the  latter  could 
have  recovered  the  unadministered  assets  of 
his  ancestor,  or  enough  thereof  to  equalize 
him  with  the  others,  in  an  appropriate  pro- 
ceeding. By  their  conveyance  the  heirs  who 
had  been  settled  with  simply  accorded  to 
their  coheir  his  right  as  a  distributee  in  the 
estate  which  went  into  the  hands  of  the  ad- 
ministrator. In  no  event  would  the  adminis- 
trator have  the  right  to  claim  any  part  of 
the  unadministered  assets  of  his  intestate  as 
his  individual  property  simply  because  he 
had  made  a  settlement  with  some  of  the 
heirs.  The  claimant's  title  was  perfect,  and 
the  court  might  well  have  directed  a  verdict 
in  his  favor. 

2.  The  following  question  was  propounded 
to  M.  J.  Jones,  a  witness  for  claimant,  who 
testified  by  interrogatories:  "State,  if  you 
know,  whether  or  not  W.  M.  Jones  ever  claim- 
ed the  north  half  of  lot  of  land  473  in  the 
Twelfth  District  of  Brooks  county."  To 
which  question  the  witness  answered,  "Nev- 
er to  my  knowledge  did  he  claim  it"  The 
plaintiffs  filed  their  written  objection  to  this 
interrogatory  on  the  ground  that  it  was  lead- 
ing, illegal,  incompetent,  and  irrelevant.  The 
objection  was  overruled.  This  evidence  was 
competent  If  Jones'  possession  is  relied  on 
to  change  the  onus,  it  is  very  pertinent  to 
inquire  into  the  character  of  the  possession. 
If  Jones'  possession  for  20  years  is  to  form 
a  basis  for  prescription,  it  is  likewise  rele- 
vant to  ascertain  whether  his  possession  was 
in  his  own  right  or  In  that  of  another. 

3.  One  complaint  of  the  plaintiffs  in  the 
motion  for  new  trial  is  that  the  court  refused 
to  allow  a  witness  for  the  plaintiffs  to  answer 
a  certain  question.  The  answer  which  the 
witness  would  have  made  is  not  given.  An 
assignment  of  error  upon  the  refusal  of  the 
court  to  allow  a  witness  to  answer  a  (Specified 
question  propounded  by  the  party  calling  him 
is  not  properly  made  unless  it  states  what 
evidence  was  thus  sought  to  be  elicited,  and 
that  the  court  was  informed  thereof  at  the 
time  of  the  ruling.  Bigby  v.  Warnock,  115  Ga. 
386,  41  S.  E.  622  (4),  57  L.  R.  A  754. 

4.  Plaintiff  tendered  a  mortgage  made  by 
W.  M.  Jones  and  M.  J.  Jones  to  A.  J.  Roun- 
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tree,  dated  April  24,  1874,  upon  28^  acres  of 
the  land  levied  upon.  The  court  excluded  the 
mortgage.  Even  If  the  evidence  was  ad- 
missible to  prove  the  defendant's  adverse 
possession  of  a  portion  of  the  land  Involved, 
It  could  not  have  authorized  a  different  re- 
sult, as  It  was  undisputed  that  at  the  time  the 
mortgage  was  executed  the  property  belong- 
ed to  the  estate  of  Hardy  E.  Hunter,  and  that 
Jones  originally  went  In  possession  as  admin- 
istrator of  Hunter,  and  had  never  notified  the 
heirs  of  Hunter  of  his  adverse  claim. 

5.  The  charge  of  the  court  covered  the  sub- 
stantial Issues  of  the  case,  and  was  not  open 
to  the  criticism  made  upon  it  The  verdict 
was  demanded  by  the  evidence,  and  the  de- 
nial of  a  new  trial  was  proper. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(128  Oa.  89<) 

STRICKLAND  r.  HUTCHINSON. 

(Supreme  Court  of  Georgia.    June  16,  1905.) 

1.  Vendor  and  Pubgha8e»--Sale  bt  Aobb— 
Deficienct  in  Quantity. 

Where  the  entire  description  of  land  sold 
as  contained  in  a  bond  for  title  was  "333  acres 
of  land  in  the  southeast  comer  of  lot  of  land 
No.  416  in  the  11th  district  of  Lowndes  coun- 
ty," the  number  of  acres  wsb  of  the  very  essence 
of  the  description,  and  if  it  developed  that  in 
fact  the  land  delivered  by  the  obligor  to  the 
obligee  contained  only  225  acres  the  latter  was 
entitled  to  a  redaction  in  the  price  accordingly. 
This  was  not  such  a  sale  by  the  tract  or  entire 
body  as  is  contemplated  in  section  8542  of  the 
Civil  Code  of  1895. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  (|  833--340.] 

2.  SaMK— SUFFIOIENCT  OF  DeSCBIFTION. 

No  point  was  raised  pr  decided  in  the  trial 
court  as  to  the  suflSciency  of  the  description  con- 
tained in  the  bond.  Moreover,  the  plamtiff  was 
suing  the  defendant  upon  a  note  given  for  the 
purchase  money  of  the  land  covered  by  the  bond. 

3.  New  Tbiai/-<}eounds. 

A  party  to  a  suit  is  not  entitled  to  a  new 
trial  because  of  an  error  in  his  favor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  New  Trial,  |  40.] 

4.  Costs  in  Equity. 

In  an  equitable  proceeding  the  jury  may 
recommend  to  the  court  the  assessment  of  costs 
upon  the  respective  parties,  but  are  not  anthor- 
isEed  to  determine  against  which  party  they  shall 
be  taxed.  The  presiding  judge  is  to  determine 
this  in  the  use  of  a  sound  discretion. 

5.  Same— Verdict. 

Where  the  verdict  of  a  jury  in  an  equita- 
ble action  found  in  favor  of  one  of  the  parties, 
and  added  that  each  party  pay  one-half  of  the 
costs  of  suit,  and  no  special  exception  was  made 
to  that  part  of  the  verdict  or  reference  made 
to  it  in  tne  brief  of  counsel,  this  court  will  treat 
it  AS  being  a  mere  recommendation  to  the  pre- 
siding judge,  which  he  may  or  may  not  follow 
in  his  discretion. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Lowndes  Coun- 
ty; R.  a.  Mitchell,  Judge. 

Action  by  C.  Strickland  against  A.  J. 
Hutchinson.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 


Strickland  brought  suit  against  Hatchln- 
son  on  a  promissory  note  for  $261.  The  de- 
fendant pleaded  that  the  note  sued  on  was 
one  of  several  given  for  the  purchase  money 
of  certain  land;  that  he  bought  the  land  of 
the  plaintiff  for  the  sum  of  $1,250  and  gave 
his  note  therefor,  taking  a  bond  for  title; 
that  the  land  which  the  plaintiff  contracted 
to  sell  him  was  333  acres  in  the  southeast 
comer  of  lot  of  land  No.  416  of  the  Eleventh 
District  of  Lowndes  county;  that  he  paid^all 
of  the  notes  except  the  one  now  sued  on; 
that  the  plaintiff  represented  that  the  tract 
of  land  contained  333  acres,  and  this  was  of 
the  essence  of  the  contract;  that  he  went  In- 
to possession  and  made  Improvements;  that 
he  became  doubtful  as  to  the  quantity  of 
the  land,  and  approached  the  plaintiff  in  ref- 
erence to  It,  but  the  latter  assured  him  that 
he  would  warrant  every  acre  that  he  had 
represented  it  to  contain,  and  thereupon  the 
defendant  paid  the  note  then  due;  but  upon 
a  survey  it  was  discovered  that  the  land 
only  contained  225  acres.  The  defendant 
therefore  prayed  a  finding  that  he  was 
not  liable  on  the  note  sued  upon,  that  he 
should  recover  the  amount  already  paid  In 
excess  of  what  he  should  have  paid  after 
apportioning  the  price  according  to  the  cor- 
rect acreage,  and  that  the  plaintiff  be  re- 
quired to  convey  the  property  to  him  and 
the  purchase  price  be  declared  paid.  On 
the  trial  the  jury  found  "that  the  land  men- 
tioned should  be  the  property  of  the  de- 
fendant without  further  payment,  and  that 
each  party  pay  one-half  of  the  costs  of  suit" 
The  plaintiff  moved  for  a  new  trial.  The 
motion  was  overruled,  and  he  excepted. 

O.  M.  Smith  and  W.  H.  Griffin,  for  plain- 
tiff in  error.  W.  E.  Thomas  and  J.  M.  John- 
son, for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  above 
facts).  1,2.  In  the  view  we  take  of  this 
case  it  is  unnecessary  to  discuss  the  vari- 
ous grdunds  of  the  motion  for  a  nevr  trial 
at  length.  The  bond  for  title  which  the 
plaintiff  made  to  the  defendant  described 
the  land  as  follows:  "333  acres  of  land  in 
the  southeast  corner  of  lot  of  land  No.  416 
in  the  11th  district  of  Lowndes  county.** 
This  is  the  entire  description  contained  in 
the  bond  as  set  out  in  the  record.  If  a  sale 
of  land  is  by  the  tract  or  entire  body,  in  the 
absence  of  fraud  a  deficiency  in  the  quantity 
sold  cannot  be  apportioned.  Olv.  Code  1895, 
S  3542.  A  sale  "by  the  tract  or  entire  body,** 
as  the  words  are  used  in  this  section,  means 
where  a  tract  or  body  of  land  is  sold  as 
such,  and  not  at  so  much  per  acre  accord- 
ing to  the  acres  which  it  may  contain. 
Thus,  if  a  tract  of  land  should  be  described 
in  a  bond  for  title  by  metes  and  bound,  or 
by  some  descriptive  name  or  designation 
which  would  describe  it  as  a  whole,  and  the 
number  of  acres  should  merely  be  stated  as 
an  additional  description,  this  would  be  a 
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sale  by  the  tract  or  entire  body.  Turner  et 
aL  V.  Rives,  75  Ga.  606;  Walker  v.  Bryant, 
112  Ga.  412.  37  S.  E.  749.  In  the  present 
case,  however,  the  sole  description  of  the 
land  contained  in  the  bond  for  title  is  333 
acres  In  the  southeast  corner  of  a  named  land 
lot  There  is  no  other  description  by  name, 
metes  and  bounds,  or  otherwise.  If  the  num> 
ber  of  acres  be  stricken  from  the  descrip- 
tion, no  description  whatever  is  left  The 
quantity  is  not  only  of  the  essence  of  the 
description,  but  it  is  the  whole  description, 
except  being  in  the  southeast  comer  of  a 
certain  land  lot  In  Gress  Lumber  Go.  v. 
Coody,  94  Ga.  519,  21  S.  E.  217,  it  was  said 
that  a  deed  which  conveyed  a  specified  num- 
ber of  acres  on  the  north  side  of  a  lot  of 
land  described  by  its  number,  district,  and 
county,  the  lot  being  by  statute  a  square,  is 
sufficiently  certain  to  embrace  such  a  paral- 
lelogram as  would  result  from  drawing  a 
line  across  the  lot  parallel  with  its  north- 
em  boundary,  so  as  to  cut  off  a  stated  num- 
ber of  acres.  This  appears  to  have  proceed- 
ed on  the  idea  that  presumptively  the  grantor 
Intended  to  convey  land  in  the  shape  of  a 
parallelogram.  But,  if  so,  the  number  of 
acres  was  of  the  very  essence  of  the  de- 
scription, since  without  regard  to  It  no  crosa- 
linc  could  be  located.  See,  also,  Vaughn  v. 
Fitzgerald,  112  Ga.  517,  37  S.  E.  752;  Hun- 
tress V.  Portwood,  116  Ga.  351,  42  S.  E. 
513.  It  is  not  sufficient  to  say  that  the  parol 
evidence  indicated  that  some  tract  containing 
less  than  the  number  of  acres  stated  was  in- 
tended The'  bond  for  title  was  the  written 
contract,  and  under  its  terms  the  obligee 
was  entitled  to  333  acres.  There  is  no  con- 
troversy that  he  did  not  receive  that  much, 
or  that  plaintiff  was  not  prepared  to  convey 
that  much  to  him.  We  think,  under  the 
facts  of  this  case,  that  the  defendant  was 
entitled  to  have  the  deficiency  apportioned, 
and  that  the  verdict  in  his  favor  to  that 
effect  was  demanded  by  the  evidence. 

It  is  suggested  that,  considering  the  size 
ot  land  lots  as  laid  out  in  accordance  with 
law  in  the  Eleventh  District  of  Lowndes 
county,  it  was  impossible  *for  333  acres  of 
land  to  have  been  contained  in  the  southeast 
quarter  of  land  lot  No.  416,  and  that  the  de- 
fendant must  have  known  this.  The  bond 
for  title  does  not  say  that  the  land  was  in 
the  southeast  quarter  or  one-fourth  of  the 
land  lot,  but  in  "the  southeast  comer"  of  it 
Owing  to  the  fact  that  in  this  state  there 
are  several  different  sizes  of  land  lots  au- 
thorized by  different  acts  of  the  Legislature^ 
and  that  on  account  of  differences  and  inac- 
curacies in  surveys  land  lots  as  laid  out  do 
not  always  accurately  correspond  in  the 
quantity  of  land  contained  within  their 
boundaries  vrith  that  prescribed  by  law,  Ju- 
dicial cognizance  in  regard  to  them  has  its 
limitations.  This  court  may  take  Judicial 
notice  of  the  number  of  acres  which  a  cer- 
tain statute  required  to  be  put  into  a  land 
lot,  but  It  is  not  prepared  to  hold  that  a 


"comer"  of  a  land  lot  necessarily  means  a 
quarter  of  it  or,  indeed,  how  large  a  corner 
of  a  lot  is.  Besides,  if  333  acres  could  not 
be  contained  in  the  corner  of  the  land  lot 
neither  could  225  acres,  considering  the  size 
of  land  lots  in  that  county — 190  acres  each. 

It  is  argued  in  the  brief  of  counsel  for 
plaintiff  in  error  that  the  description  con- 
tained in  the  bond  for  title  is  so  vague  and 
indefinite  as  to  be  void.  But  no  such  point 
as  this  appears  to  have  been  made  or  passed 
on  in  the  superior  court  Nor,  indeed,  is  a 
plaintiff  who  brings  suit  to  recover  for  the 
purchase  money  of  land  In  a  very  good  posi- 
tion to  contend  that  the  bond  for  title  given 
by  him  is  void. 

3.  The  plaintiff  further  asserts  that,  if  the 
contention  of  the  defendant  were  true,  he 
would  be  entitled  to  a  deduction  from  the 
purchase  money  of  more  than  $440,  Instead 
of  the  amount  of  the  note  sued  on. 
But  it  furnishes  no  ground  of  complaint  on 
the  part  of  the  plaintiff  that  the  Jury  found 
too  little  for  the  defendant. 

4,  5.  At  law  costs  are  to  be  taxed  against 
the  losing  party.  In.  equitable  proceedings 
it  is  the  duty  of  the  presiding  Judge  to  de- 
termine who  shall  pay  the  costs,  and  in  do- 
ing so  he  should  use  a  sound  discretion. 
Guernsey  v.  Phinizy,  118  Ga.  898,  39  S.  E. 
402,  84  Am.  St  Rep.  270.  The  Jury  have 
no!  power  to  determine  conclusively  who 
shall  pay  the  costs,  but  in  equitable  proceed- 
ings they  may  recommend  to  the  court  the 
assessment  of  costs  upon  the  respective  par- 
ties. The  determination  of  the  matter,  how- 
ever, rests  with  the  Judge.  Civ.  Code  1895,  | 
4850.  Here  the  defendant,  by  his  plea,  asked 
and  obtained  equitable  relief;  and,  while 
the  Jury  had  no  power  to  conclusively  find 
that  each  party  should  pay  half  of  the  costs, 
yet,  as  verdicts  are  to  be  given  a  reasonable 
intendment,  and  as  no  special  assignment  of 
error  was  made  on  this  point  of  the  finding, 
we  will  constrae  it  as  being  intended  as  a 
recommendation  to  the  presiding  Judge 
which  did  not  bind  him,  but  left  him  free  to 
exercise  his  discretion  in  taxing  the  costs. 

Judgment  affirmed. 

SIMMONS^  0.  X,  absent 


028  Ga.  282) 
JONES  et  aL  T.  McCRARY  et  at 
(Supreme  Court  of  Georgia.     June  15,  1905.) 
1.  Writ  of  Ekbob— Dismissal— Incompetent 

DBFENUAirrS. 

The  writ  of  error  will  not  be  dismissed  on 
the  ground  that  it  appears  from  the  brief  of 
evidence  incorporated  in  the  bill  of  exceptions 
that  certain  of  the  defendants  in  error  are  per- 
sons non  compos  mentis  and  were  not  repre- 
sented by  guardian  ad  litem  or  next  friend, 
when  it  does  not  appear  that  the  persons  in 
question  have  ever  been  adjudged  lunatics,  and 
when  they  have  appeared  in  the  court  below 
as  defendants  and  secured  the  benefit  of  the 
ruling  which  it  is  sought  to  hare  this  court  re- 
view. 
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2.  Same— Service   of  Biix  of  Exceptions. 

It  will  be  presumed  that  an  oflScer  has  not 
exceeded  his  authority,  unless  some  showing  to 
the  contrary  is  made;  and  where  the  sheriff's 
return  shows  that  he  has  personally  served  one 
of  the  defendants  in  error  with  a  copy  of  the 
bill  of  exceptions,  the  writ  of  error  will  not  be 
dismissed  on  the  ground  that  the  return  does 
not  show  that  the  person  in  question  lives  in 
the  county  over  which  the  sheriff's  jurisdiction 
extends,  there  being  nothing  in  the  record  to 
indicate  that  she  resides  elsewhere. 
8.  Same— AssioNMENTB  of  Ebbob. 

The  assignments  of  error,  while  not  scien- 
tifically drawn,  are  sufficient  to  withstand  a  mo- 
tion to  dismiss. 
4.  Homestead— Death  of  Applicant. 

An  applicant  took  a  homestead  in  1869  as 
the  "head  of  a  family,"  consisting  of  himself 
and  11  children — 4  sons  and  7  daughters.  The 
applicant  died  in  1885,  after  all  of  the  children 
had  reached  majority.  Four  of  the  daughters 
were  living  on  the  place  with  him  at  the  time 
of  his  death,  and  have  continued  to  live  on  it 
and  support  themselves  out  of  its  proceeds. 
Held:  The  only  claim  of  the  four  daughters 
as  beneficiaries  of  the  homestead  was  as  de- 
pendent relatives  of  the  applicant,  and,  when  he 
died,  their  dependence  ceased,  and  the  home- 
stead estate  was  at  an  end. 
(Syllabus  by  the  Court) 

Error  from  Superior  Ck>nrt,  Warren  Ooun- 
ty;   H.  M.  Holden,  Judge. 

Action  by  Lou  Jones  and  others  against 
Sarah  McCrary  and  others.  Judgment  for 
defendants,  and  plaintiffs  brings  error.  Re- 
versed. 

L.  D.  McGregor  and  R.  H.  Lewis,  for  plain- 
tiffs in  error.  B.  P.  Davis,  for  defendants  in 
error. 


CANDLER,  J.  1.  On  the  call  of  this  case 
in  this  court  the  defendants  in  error  moved 
to  dismiss  the  writ  of  error  on  the  grounds, 
<1,  2)  that  there  was  no  proper  assignment 
of  error ;  (3)  that  it  appears  from  the  brief  of 
evidence  contained  in  the  bill  of  exceptions 
that  two  of  the  defendants  in  error  are  per- 
sons non  compos  mentis,  and  are  not  repre- 
sented by  guardians  or  next  friends,  and 
were  not  properly  served  with  a  copy  of  the 
bill  of  exceptions ;  (4)  that  it  does  not  appear 
from  the  entry  of  service  that  certain  of  the 
defendants  in  error  were  served  with  the 
judge*s  certificate  or  the  writ  of  error;  and 
(5)  that  it  nowhere  appears  that  one  of  the 
defendants  in  error  resides  In  Warren  county, 
where  the  suit  was  pending,  or  that  the  sher- 
iff had  authority  to  serve  her  officially. 

The  assignments  of  error,  it  must  be  con- 
fessed, are  subject  to  criticism,  but,  after  a 
careful  examination  of  the  entire  bill  of  ex- 
ceptions, we  think  they  are  sufficient  to  with- 
stand a  motion  to  dismisa  It  is  true  that 
It  appears  in  the  evidence  that  certain  of  the 
defendants  in  error  are  imbeciles,  but  It  does 
not  appear  that  they  have  ever  been  adjudged 
lunatics.  Having  appeared  in  the  court  be- 
low without  the  appointment  of  a  guardian, 
and  received  the  benefit  of  a  judgment  in 
their  favor,  they  cannot  now  set  up  their  dis- 
ability in  order  to  prevent  the  plaintiffs  in  er- 
ror from  calling  in  question  the  correctness 


of  that  judgment.  As  to  the  service  of  the 
bill  of  exceptions,  counsel  for  three  of  the 
defendants  in  error  acknowledged  service, 
while  the  sheriff's  entry  shows  personal  serv- 
ice on  the  remaining  three.  There  is  noth- 
ing on  the  face  of  the  return  to  indicate  that 
the  service  was  defective  in  any  way.  In 
the  absence  of  some  showing  to  the  contrary, 
it  will  be  presumed  that  the  sheriff  did  not 
exceed  his  authority  by  serving  a  party  over 
whom  he  had  no  jurisdiction.  The  motion  to 
dismiss  the  writ  of  error  is  therefore  over- 
ruled. 

2.  In  1869,  Bzra  McCrary,  as  the  "head  of 
a  family,"  took  a  homestead  in  certain  real 
and  personal  property,  the  realty  consisting 
of  285  acres  of  land  In  Warren  county.  The 
record  is  silent  as  to  whether  he  had  a  wife 
living  at  the  time  or  not  There  were  H 
children— 4  sons  and  7  daughters — most,  if 
not  all,  of  whom  were  of  age  when  the  home- 
stead was  set  apart  Two  of  the  daugh- 
ters were,  and  still  are,  imbeciles.  They, 
with  two  other  unmarried  daughters  of  Ezra 
McCrary,  live  on  the  land  embraced  in  the 
homestead,  and  are  dependent  upon  it  for  a 
support  Ezra  McCrary  died  in  1885,  intes- 
tate, the  plaintiffs  and  the  defendants  in  the 
present  case  being  his  only  heirs  at  law. 
This  suit  was  a  petition  by  some  of  the  heirs 
at  law  to  partition  the  real  estate.  At  the 
conclusion  of  the  evidence,  the  material  por- 
tions of  which  have  been  substantially  set  out 
in  the  foregoing,  the  judge  of  the  superior 
court  directed  a  verdict  for  the  defendants, 
"on  the  ground  that  the  homestead  estate 
has  not  yet  terminated,"  and  the  plaintiffs 
excepted. 

The  question  presented  is  not  without  con- 
siderable difficulty,  for  the  reason  that  the 
decisions  of  this  court  construing  the  home- 
stead law  enacted  in  pursuance  of  the  Con- 
stitution of  1868  have  been  far  from  harmo- 
nious. That  act  did  not  provide,  as  does  the 
present  law,  in  express  terms  for  an  ex- 
emption for  the  benefit  of  dependent  females. 
Its  provisions  extended  only  to  "each  head  of 
a  family,  or  guardian  or  trustee  of  a  family 
of  minor  children."  Code  1873,  fi  2002.  But 
in  construing  the  meaning  of  the  term  "head 
of  a  family,"  this  court  in  an  early  case  de- 
cided that  the  word  "family"  was  not  to  be 
confined  to  the  wife  and  immediate  descend- 
ants of  the  applicant  but  included  Indigent 
female  relatives  who  lived  with  the  appli- 
cant and  were  dependent  upon  him  for  a  sup- 
port See  Marsh  v.  Lazenby,  41  Ga.  153, 
where  it  was  held  that  an  unmarried  man 
whose  indigent  mother  and  sisters  live  with 
him  and  are  supported  by  him  is  the  head 
of  a  family  in  the  sense  in  which  the  term 
is  used  by  the  Constitution  of  1868.  Grand- 
children have  also  been  held  to  be  members 
of  the  applicant's  family  within  the  meaning 
of  the  homestead  laws.  Hall  v.  Matthews, 
68  Ga.  490;  Towns  v.  Mathews,  91  Ga.  546, 
17  S.  B.  955.  In  direct  conflict  with  these 
cases  is  the  ruling  in  the  case  of  Dendy  y. 
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Gamble,  64  Ga.  528,  where  it  was  held  that, 
to  constitute  one  the  head  of  a  family  within 
the  measing  of  the  homestead  clause  of  the 
Constitution  of  1868,  there  must  be  some  le- 
gal obligation  on  him  to  support  its  mem- 
bers; but,  of  course,  this  case  cannot  pre- 
vail as  authority  in  the  face  of  the  earlier 
case  of  Marsh  v.  Liazenby,  supra.  Indeed, 
our  court  seems  to  have  drawn  a  distinction, 
the  logic  of  which  is  not  apparent  to  the 
writer,  between  different  sorts  of  family  to 
which  the  benefits  of  a  homestead  were  allow- 
ed. Thus,  as  will  have  been  seen  in  Marsh  y. 
Liazenby,  a  family  consisting  of  .the  appli- 
cant's mother  and  indigent  sisters  was  recog- 
nized. In  Heard  v.  Downer,  47  Ga.  629,  there 
is  a  strong,  if  not  a  necessary,  inference  that 
adult  children,  though  dependent  upon  the 
applicant,  are  not  entitled  to  the  benefits  of 
a  homestead ;  while  in  Vornberg  v.  Owens,  88 
6a.  237,  14  S.  E.  562,  it  was  held:  "That 
one  of  the  minor  beneficiaries  of  a  homestead 
taken  by  the  head  of  a  family  in  1879  is, 
after  arrival  at  full  age,  a  dependent  female, 
will  not  extend  the  duration  of  the  homestead 
beyond  the  death  of  the  head  of  the  fam- 
ily and  his  widow,  and  beyond  the  arrival 
at  majority  of  all  the  children"— citing  Neal 
y.  Brockham,  87  Ga.  180,  13  S.  E.  283.  And 
see  Sutton  y.  Rosser,  109  Ga.  207,  34  S.  E. 
346,  77  Am.  St  Rep.  367  (4).  On  the  other 
hand,  in  Torrance  v.  Boyd,  63  Ga.  22,  it  was 
held  that  where  a  man  procured  a  homestead 
under  the  Constitution  of  1868  as  the  head 
of  a  family,  without  stating  the  nature  of  his 
family  or  restricting  his  application  to  any 
particular  members  of  it,  indigent  and  de- 
pendent adult  daughters  were  entitled  to  its 
benefits,  and  that  the  homestead  estate  did 
not  expire  upon  the  death  of  the  wife  and  the 
arrival  of  the  minors  at  majority.  In  this 
case,  however,  the  head  of  the  family  was 
in  life  at  the  time  the  suit  was  brought 

To  reconcile  these  cases  is  by  no  means  an 
easy  task.  It  can  only  be  done  on  the  hypoth- 
esis that,  although  the  Constitution  provid- 
ed  merely  for  a  homestead  for  the  benefit 
of  the  "head  of  a  family,"  a  homestead  could 
be  procured  for  the  benefit  of  a  head  of  a 
family  of  minor  children  which  would  en- 
dure only  while  the  children  were  minors, 
regardless  of  their  dependence;  and  that  an- 
other sort  of  homestead  could  be  procured 
for  the  benefit  of  the  head  of  a  family  of 
dependent  female  relatives,  which  did  not 
terminate  with  the  arrival  at  majority  of 
minor  children  or  grandchildren,  but  lasted 
during  dependence.  Giving  to  the  homestead 
in  the  present  case  the  most  liberal  interpre- 
tation, viz.,  that  it  was  procured  for  the 
benefit  of  a  family  of  dependent  females, 
what  is  the  limit  of  the  homestead  estate? 
Homesteads  for  the  benefit  of  families  of 
minors  have  uniformly  been  held  to  termi- 
nate with  the  arrival  at  majority  of  the 
beneficiaries,  and,  by  parity  of  reasoning,  a 
homestead  for  the  benefit  of  a  family  of  de- 
pendent females  must  terminate  when  de- 


pendence terminates.  But  dependence  upon 
what — ^the  property,  or  the  applicant  for  the 
homestead?  We  confess  that  it  seems  more 
logical  and  consistent  with  former  rulings  of 
this  court  to  hold  that  the  dependence  should 
be  upon  the  property  rather  than  the  appli- 
cant But  the  question  has  been  positively 
answered  in  the  case  of  Towns  v.  Mathews, 
91  Ga.  649,  17  S.  E.  955  (4),  where  it  was 
said:  "The  general  fact  of  dependency  alone 
woQld  not  be  sufilcient  to  keep  the  homestead 
in  existence,  because  it  has  to  be  a  dependen- 
cy upon  some  person  in  life  entitled,  because 
of  such  dependency,  to  take  a  homestead." 
Tested  by  this  rule,  then,  the  homestead  in 
the  present  case  expired  with  the  death  of 
Ezra  McCrary  in  1885,  and  the  court  below 
erred  in  holding  that  it  was  still  in  exist- 
ence. 

We  were,  asked  by  counsel  for  the  defend- 
ants in  error  to  review  the  case  of  Haynes  v. 
Schaefer,  96  Ga.  743,  22  &  E.  327,  with  a 
view  to  overruling  that  decision  in  case  it 
should  be  found  to  confiict  with  the  view  of 
the  law  taken  by  counsel  in  his  brief.  That 
case  rests  squarely  upon  the  decision  in 
Towns  V.  Mathews,  supra,  which  we  were 
not  asked  to  review.  In  Towns  v.  Mathews, 
the  beneficiaries  of  the  homestead  were  the 
wife  and  the  minor  granddaughter  of  the 
applicant  The  granddaughter's  claim  upon 
the  applicant  did  not  grow  out  of  the  fact  of 
her  minority,  as  would  have  been  the  case 
with  one  of  his  children,  for  a  man  is  under 
no  legal  obligation  to  support  his  grandchil- 
dren, though  they  be  minors;  but  upon  the 
fact  that  she  was  a  dependent  female  rela- 
tive who  lived  with  him  and  was  a  part 
of  his  household.  In  Haynes  y.  Schaefer, 
the  family  consisted  of  the  wife  of  the  appli- 
cant and  several  children.  Two  daughters, 
one  of  whom  was  a  minor  at  the  time  the 
homestead  was  set  apart,  and  the  other  not, 
claimed  the  benefit  of  the  homestead  after 
the  death  of  the  applicant  and  after  the 
youngest  had  come  of  age.  Their  claim  was 
likewise  that  of  dependence  rather  than  mi- 
nority, and  consequently  the  case  came  with- 
in the  rule  of  Towns  v.  Mathews.  As  no 
request  was  made  to  overrule  the  latter  case, 
it  will  not  be  disturbed,  and  Haynes  v. 
Schaefer,  in  view  of  the  earlier  ruling,  could 
not  have  been  decided  otherwise  than  it  was. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SIMMONS,  C.  J.,  absent 

(123  Oa.  424) 
MOORE  et  aL  v.  MOBLEY  et  al. 
(Supreme  Court  of  Georgia.     June   16,   1905.) 

1.  Fbaudulent    Conveyance  —  Title    Ao- 

QUIBEO. 

A  deed  to  land  made  in  fraud  of  the  rights 
of  creditors  is  not  void  ab  initio,  but  is  only 
voidable  at  the  instance  of  the  creditors;  and 
such  a  deed  conveys  title  as  against  any  one  not 
affected  by  the  fraud. 

2.  Appeal  —  Review  —  Exclusion  of  Evi- 
dence. 

This  court  will  not  reverse  a  judgment  over- 
ruling a  motion  for  a  new  trial  on  the  ground 
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of  error  in  the  refusal  of  the  trial  court  to  al- 
low etated  questions  asked,  when  it  does  not 
appear  from  the  motion  that  the  trial  judge 
was  informed  what  the  answer  to  the  que»- 
tiona  would  be. 
8.  Advbbse  Possession. 

It  was  not  error  to  charge,  in  effect,  that 
if  a  party  goes  into  possession  of  land  under  a 
parol  purchase,  and  afterwards  surrenders  the 
land  without  ever  having  paid  any  of  the  pur- 
chase money,  his  possession  will  not  inure  to 
his  benefit  as  against  the  one  from  whom  he 
purchased. 

[Bd.  Note. — ^For  cases  in  point,  see  voL  1« 
Cent.  Dig.  Adverse  Possession,  i  845w] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Irwin  County; 
D.  M.  Roberts,  Judge. 

Action  by  A.  B.  Moore  and  others  against 
Louis  Mobley  and  others.  Judgments  for 
defendants,  and  plaintlfts  bring  error.  Af- 
firmed. 

Haygood  ft  Cntts,  Hal  Lawson,  and  B.  D. 
Graham,  for  plaintiffs  in  error.  McDonald 
&  Quincey,  for  defendants  In  error. 

OANDLBR,  J.  1.  The  Civil  Code  of  1895 
(section  3584)  provides  that  "possession  to 
be  the  foundation  of  a  prescription  •  •  • 
must  not  have  originated  in  fraud.''  The 
principal  question  for  decision  in  this  case  is 
whether  the  fraud  contemplated  by  the  sec- 
tion quoted  Is  restricted  to  fraud  against  the 
true  owner  of  the  land,  or  extends  to  any 
fraudulent  scheme  which  may  have  been  ef- 
fectuated by  the  transfer  of  possession.  In 
the  case  at  bar  the  question  arises  in  the 
following  manner:  The  plaintiffs  sued  the 
defendants  in  ejectment,  relying  on  a  chain 
of  title  originating  in  a  grant  from  the  state. 
The  defendants  met  the  plaintiffs'  case  by 
evidence  to  the  effect  that  they  and  their 
predecessors  in  title  had  been  in  possession 
of  the  land  for  more  than  seven  years  under 
color  of  title.  To  offset  this  defense,  the 
plaintiffs  sought  to  prove  that  the  original 
deed  relied  upon  as  color  of  title  was  made 
for  the  purpose  of  defrauding  the  grantor's 
creditors,  the  grantee  being  a  party  to  the 
fraud.  The  plaintiffs  did  not  claim  under 
creditors,  nor  were  they  affected  by  the  al- 
leged fraud.  The  court  below  excluded  the 
evidence  offered,  and  ruled  that  the  deed,  if 
fraudulent  for  the  reasons  urged,  could  only 
be  attaclsed  by  creditors  of  the  grantor. 

The  exact  question  presented,  so  far  as  it 
relates  to  the  law  of  ejectment  has  never, 
to  our  knowledge,  been  passed  upon  in  this 
state.  Our  Reports  abound  in  decisions  de- 
fining color  of  title,  and  laying  down  rules 
as  to  what  sort  or  degree  of  fraud  is  neces- 
sary to  render  invalid  a  paper  relied  upon  as 
color  of  title;  but  we  have  not  been  cited 
to  any  case  in  which  this  court  had  before  it 
the  question  whether  the  fraud  contemplat- 
ed by  the  CJode  section  is  limited  to  the  true 
owner  of  the  land.  A  careful  study  of  all 
the  authorities  indirectly  bearing  upon  the 

ibject,  however,  convinces  us  that  the  rul- 

%  of  the  trial  judge  was  correct,  and  that 


the  evidence  sought  to  be  introduced  was 
proi>erly  excluded.  It  needs  no  citation  of 
authority  to  establish  the  proposition  that 
in  Georgia  a  deed  made  in  fraud  of  the 
rights  of  creditors  is  not  ab  initio  void,  but 
is  only  voidable  at  the  instance  of  the  cred- 
itors affected  by  the  conveyance.  If  the 
creditors  do  not  interfere  to  assert  their 
rights,  title  will  pass,  and  this  is  true  though 
the  grantee  have  full  notice  of  the  fraudu- 
lent purpose  of  the  deed  and  be  a  party  to 
the  furtherance  of  the  scheme.  If,  there- 
fore, such  a  deed  is  good  as  a  conveyance  of 
title  as  against  all  the  world  except  those 
who  are  affected  by  the  fraud,  we  are  at  a 
loss  to  see  how  a  plaintiff  in  ejectment,  who 
was  not  in  any  sense  affected  by  the  fraud 
on  the  creditors,  and  who  does  not  claim  on- 
der  them,  can  take  advantage  of  a  flaw  in 
the  title,  which  by  law  is  available  only  to 
creditors,  to  defeat  the  defendants'  claim  to 
prescription.  In  Street  v.  Collier,  118  Ga. 
470,  45  S.  B.  294,  it  was  held:  "Color  of  ti- 
tle is  anything  in  writing  connected  with  the 
title  which  serves  to  define  the  extent  of  the 
claim.  It  matters  not  how  imperfect  or  de- 
fective the  writing  may  be,  considered  as  a 
conveyance.  If  there  is  a  writing  which  de- 
fines the  extent  of  the  claim."  Certainly 
the  paper  relied  upon  by  the  defendants  in 
the  present  case  comes  within  the  broad  defi- 
nition which  we  have  quoted.  It  may  be 
conceded  that  it  was  made  in  fraud  of  cred- 
itors, but  the  fact  remains  that  this  fraud 
was  only  fraud  as  to  those  whom  it  affected. 
As  to  all  others  the  deed,  so  far  as  the  pur- 
poses for  which  it  was  made  is  concerned, 
was  a  valid  conveyance  of  title.  If  this  rea- 
soning is  correct,  it  follows  that  the  court 
below  did  not  err  in  excluding  the  evidence 
offered. 

2.  The  foregoing  disposes  of  those  grounds 
of  the  motion  for  a  new  trial  which  com- 
plain of  the  exclusion  of  evidence  tending 
to  show  that  the  deed  referred  to  was  exe- 
cuted in  fraud  of  creditors,  and  that  the 
court  erred  in  charging  in  accordance  with 
the  principles  which  we  have  mentioned. 
Certain  other  grounds  of  the  motion  com- 
plain of  the  refusal  of  the  court  to  allow 
given  questions  to  be  asked,  but  do  not  dis- 
close what  answer  would  have  been  made  to 
the  question  so  propounded.  Others  still 
fail  to  make  It  appear  that  the  court  was  in- 
formed as  to  what  the  witness  would  an- 
swer. Under  the  ruling  of  this  court  in 
Griffin  v.  Henderson,  117  Ga.  382,  43  S.  E. 
712,  these  grounds  cannot  be  considered  by 
this  court 

3.  Nor  was  it  error  for  the  court  to  charge, 
in  effect,  that  if  a  party  goes  into  possession 
under  a  parol  purchase  without  paying  any 
of  the  purchase  money,  and  afterwards  sur- 
renders the  land,  his  possession  will  not  in- 
ure to  his  benefit  as  against  the  one  from 
whom  the  parol  purchase  was  made.  See 
Brown  r.  Huey,  103  Ga.  448,  80  S.  B.  429. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  SIMMONSi  0.  J^  absent 
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KANB  T.  QUILLIN  et  aL 

(Sapreme  Goart  of  Appeals  of  YirginUu    June 
28,  1905.) 

Dkbd  of  Trust— Undus  Influencb  —  Kyi- 

DXIVOB— SUFnCIBNOT. 

Eyidence  in  a  suit  to  set  aside  a  deed  of 
trust  examined,  and  held  to  warrant  a  finding 
that  it  was  procured  by  undue  influence  exercis- 
ed by  the  beneficiary  therein. 

Appeal  from  Circuit  Ck>urt,  Scott  Connty. 

Suit  by  H.  H.  Qulllln  and  another  against 
Henry  S.  Kane.  From  a  decree  for  plaintiffs, 
defendant  appeals.    Affirmed. 

Bullitt  &  Kelly  and  Roberts  ft  Roberts,  for 
appellant  Jackson  &  Coleman,  for  appel- 
lees. 

KEITH,  P.  William  B.  Qulllln  purchased 
a  lot  of  ground  in  Gate  City  in  1874  from  H. 
W.  Holdway,  and  In  18S7  caused  a  deed  for 
It  to  be  made  to  his  wife  as  her  separate  es- 
tate. Shortly  thereafter  Edmonds,  a  judg- 
ment creditor,  filed  a  bill  in  Scott  county  to 
subject  this  lot  to  the  payment  of  Judgments 
against  him,  alleging  that  the  purchase  price 
had  been  paid  by  Quillin,  and  that  the  deed 
to  his  wife  was  In  fraud  of  his  rights.  A  de- 
cree was  entered  maintaining  the  claims  of 
the  creditor,  but  an  arrangement  was  made 
by  which  the  debts  were  otherwise  provid- 
ed for,  and  the  property  was  not  sold. 

After  Edmonds  had  obtained  a  decree  for 
sale,  H.  S.  Kane  also  a  Judgment  creditor 
of  Quillin,  filed  his  petition  In  that  suit,  but 
no  action  was  taken  upon  it,  and  the  suit 
was  afterwards  dropped  from  the  docket 
with  the  assent  of  Kane,  who  also  expected 
to  be  paid  tha  amonnt  due  him  from  another 
source. 

In  1899  Quillin  died,  and  in  February, 
1901,  H.  S.  Kane  procured  a  deed  of  trust 
from  Mrs.  Quillin,  by  which  she  conveyed 
the  lot  in  Gate  City  to  R.  F.  McGonnell,  as 
trustee,  to  secure  two  Judgments  which  Kane 
had  obtained  against  her  husband  in  his  life- 
time. 

In  May,  1901,  Mrs.  Quillin  filed  her  bUl  in 
cliancery  against  Kane  and  R.  F.  McGonnell, 
trustee.  In  which  she  states  the  circumstan- 
ces connected  with  the  deed  executed  by 
her  in  February,  1901.  Her  account  of  the 
transaction  is  that  Kane,  in  company  with 
G.  W.  Mann,  a  Justice  of  the  peace,  came 
to  her  house  and  informed  her  that  he  had  a 
Judgment,  and  could  sell  her  house  and  lot 
to  satisfy  the  same,  but  that  he  did  not  de- 
sire to  put  her  to  any  costs,  and  that  he  had 
come  to  see  her  to  get  her  to  rent  the  house 
to  satisfy  his  Judgment,  as  well  as  other 
debts  he  had  against  her  late  husband;  that 
he  read  a  paper  to  her,  which  he  said  was 
an  agreement  to  that  effect,  and  requested 
her  to  sign  it,  which  she  did,  and  that  he 
then  read  to  her  another  paper,  which  she 
has  since  learned  was  a  trust  deed  securing 
the  payment  to  Kane  of  a  large  sum  of  mon- 
ej,  and  she  avers  that  she  was  so  overcome 
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at  the  time,  believing  the  statements  made 
by  Kane  were  true,  that  her  home  was 
about  to  be  sold  from  her,  that  she  did  not 
fully  comprehend  the  facts,  nor  realize  the 
result  of  her  acts,  and  in  her  excitement  she 
was  Induced  to  sign  the  two  papers;  that 
she  believed  from  the  statements  made  by 
Kane  that  he  did  h^ve  Judgments  against 
her  husband,  by  force  of  which  he  could  and 
would  sell  her  house  and  lot,  and  that,  acting 
upon  this  belief,  and  in  order  to  save  her 
home  from  sale,  she  signed  the  trust  deed 
and  other  vn*iting  in  question.  Sh4  then 
charges  that  the  statements  made  by  Kane 
were  false,  and  that  he  knew  them  i  to  be 
false  when  he  made  them;  that  he  had  no 
Jiidgment  or  any  other  debt  against  her  hus- 
band, to  satisfy  which  he  could  sell  her 
property,  or  which  was  a  Hen  upon  it;  that 
it  was  true  that  in  the  year  1892  he  had  ob- 
tained a  Judgment  against  her  husband  for 
$24.60,  and  that  he  had  recovered  against 
her  husband  another  Judgment  long  before 
that  time,  both  of  which  were,  at  the  time 
she  executed  the  deed,  barred  by  the  statute 
of  limitations. 

Kane  answered  this  bill,  denying  all  fraud 
and  misrepresentation.  He  says  that  he  ex- 
plained to  the  complainant  the  whole  trans- 
action; that  a  suit  was  instituted  by  Bd- 
monds  against  Quillin,  herself,  and  others  in 
1887,  in  which  the  deed  from  Holdway  to  her 
was  declared  void  as  to  the  debts  of  Ed- 
monds and  others,  and  that  respondent  had 
filed  his  petition  in  said  suit  for  the  purpose 
of  having  his  Judgment  for  $102.27  paid  out 
of  the  house  and  lot,  and  could  have  had 
the  same  subjected;  but  for  an  arrangement 
he  had  made  by  which  he  expected  to  re- 
ceive the  money  due  him.  He  alleges  that 
complainant  signed  the  deed  of  trust  and 
rental  agreement  after  full  explanation,  and 
without  undue  influence,  and  he  denies  that 
the  judgments  or  either  of  them,  are  barred 
by  the  statute  of  limitations,  or  that  they 
have  been  In  any  way  paid  or  satisfied.   * 

Mrs.  Quillln*s  deposition  was  taken,  in 
which  she  reiterates  and  amplifies  all  the 
facts  charged  in  her  bill.  The  deposition  of 
Kane,  the  defendant,  was  also  taken.  He 
admits  that  he  went  to  the  house  of  the 
plaintiff  In  company  with  a  justice  of  the 
peace,  with  an  agreement  providing  for  the 
rental  of  the  property  and  the  payment  of 
the  rent  to  him,  and  with  the  deed  of  trust 
ready  to  be  executed;  and  to  that  extent  his 
testimony  Is  not  in  conflict  with  that  of 
complainant 

G.  W.  Mann,  the  Justice  of  the  peace,  also 
testified.  He  describes  the  visit  made  by 
him  in  company  with  Mr.  Kane  to  the  house 
of  Mrs.  Quillin,  and  states  that  the  inter- 
view between  them  seemed  to  be  friendly 
and  pleasant;  that  he  observed  no  unusual 
excitement  upon  the  part  of  the  plaintiff; 
and  that  Mr.  Kane  explained  to  her  the 
origin  of  the  debt — the  moral  obllgatios 
which,  ftom  his  point  of  view,  rested  upon 
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her  to  pay  It;  requested  her  to  sign  the  trust 
deed  which  had  been  prepared,  and  suggest- 
ed that  she  pay  the  debt  out  of  the  rent  of 
the  property  at  Gate  City,  and  thereby  save 
tbe  sale  of  the  property  under  the  trust  deed, 
and  to  this  she  agreed,  and  signed  the  papers 
which  were  offered  to  her  for  signature. 
This  witness  was  asked  at  the  close  of  his 
examination:  "Did  Mr.  Kane  tell  Mrs.  Qull- 
lin  that  he  could  enforce  his  Judgments 
against  the  house  and  lot  which  was  convey- 
ed by  the  trust  deed,  but  he  did  not  wish 
to  put  her  to  such  costs  and  trouble,  and 
would  not  do  so  if  she  would  sign  the  trust 
deed,  and  that  he  thought  it  would  be  best 
for  her  to  sign  the  trust  deed?  A.  I  don't 
tliink  he  said  he  could  enforce  them,  but  he 
told  her  that  he  thought  he  would  come  and 
see  her  before  he  took  any  steps  to  enforce 
them,  and  see  If  be  could  not  adjust  the 
matter  agreeably.  Q.  Was  or  not  the  effect 
of  his  conversation  calculated  to  lead  Mrs. 
Quillin  to  believe  that  he  could  sell  her  house 
and  lot  for  the  satisfaction  of  his  Judgments, 
and  that  he  would  do  so  if  she  did  not  ad- 
Just  the  matter?  A.  The  conversation  had 
in  cpnnection  with  the  papers  would  lead  a 
person  of  ordinary  prudence  to  so  think.'* 

Upon  ^,he  evidence  the  circuit  court  was  of 
opinion  that  the  plaintiff  was  entitled  to  the 
relief  prayed  for  in  her  bill,  and  decreed  that 
the  deed  and  contract  In  the  pleadings  men- 
tioned be  set  aside  and  vacated,  and  the  case 
is  before  us  upon  the  appeal  taken  by  H.  S. 
Kane,  one  of  the  defendants. 

We  consider  the  following  facts  proved  by 
the  evidence:  H.  S.  Kane,  in  company  with 
a  Justice  of  the  peace,  called  upon  Mrs.  Quil- 
lin, a  widow  woman  living  in  the  country, 
taking  with  him  copies  of  certain  Judgments 
which  he  had  obtained  against  her  husband, 
with  a  contract  providing  for  the  renting  of 
her  house  and  lot  and  a  deed  of  trust  upon 
it  to  secure  his  debts,  and  accompanied  by  a 
Justice  of  the  peace,  and  by  his  representa- 
tions and  the  exhibition  of  the  copies  of  the 
Judgments  and  papers,  their  effect  doubtless 
strengthened  by  the  presence  of  the  Justice 
of  the  peace,  whether  intentionally  or  not, 
created  upon  her  mind  the  impression  that 
he  had  It  in  his  power  to  sell  her  property 
for  the  satisfaction  of  his  demands,  and  that 
the  only  mode  of  postponiiig  this  disaster 
was  by  signing  the  rental  agreement,  which 
placed  the  rents  of  the  house  and  lot  at  his 
disposition,  and  the  deed  of  trust  as  ultimate 
security  for  the  satisfaction  of  the  Judg- 
jtients.  It  further  appears  that  the  prin- 
cipal Judgment,  having  been  obtained  more 
than  10  years  prior  to  the  death  of  Quillin, 
the  Judgment  debtor,  and  no  execution  hav- 
ing been  Issued  upon  it,  was  barred  by  the 
statute  of  limitations.  Without  considering 
whether  or  not  the  Judgment  for  $24.60,  ob- 
tained in  1802,  was  or  was  not  barred  at 
the  date  of  the  execution  of  the  deed  of 
trust,  we  are  of  opinion  that  appellant  ob- 
tained the  deed  of  trust  and  the  rental  con- 


tract from  Mrs.  Quillin  by  the  exercise  of 
undue  influence,  and  that  there  is  no  error 
in  the  decree  of  the  circuit  court,  which  is 
affirmed. 

We  are  of  opinion,  however,  that  the  af- 
firmance should  be  without  prejudice  to  the 
right  of  the  appellant  to  subject  the  house 
and  lot  in  Gate  City  to  the  payment  of  the 
last-mentioned  Judgment,  provided  he  is  able 
to  aver  and  prove  actual  fraud  on  the  part 
of  W.  B.  Quillin  and  his  wife,  Martha  Quil- 
lin, in  the  deed  of  Hardway  and  wife,  exe- 
cuted In  1887. 


MICKENS  V.  PHILLIPS. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

15,  1905.) 

Mabbiaqb  —  Bbbach  of  Pbomisk-Condoha- 

moN. 

A  statement  in  a  letter  written  by  a  wo- 
man to  a  man  who  bad  broken  his  promise  to 
marry  her,  repeating  bis  statement  that  they 
would  never  get  married,  and  stating  that  she 
hoped  that  he  mieht  marry  some  day,  because 
he  knew  she  would  give  him  lots  of  trouble  and 
would  not  be  affectionate  towards  him,  does  not, 
when  considered  with  other  parts  of  the  letter, 
which  convey  a  distinct  protest  against  his  re- 
fusal to  observe  his  promise  to  marry  the  writer, 
constitute  a  condonation  of  the  breach,  or  re- 
lease the  man  from  his  engagement. 

Error  to  Circuit  Court,  Hanover  County. 

Action  by  Nannie  Mlckens  against  Charles 
H.  Phillips.  There  was  a  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

The  letter  referred  to  in  the  opinion  Is  as 
follows: 

"Your  very  painful  letter  reached  me  just 
few  minutes  ago.  I  was  very  glad  to  hear 
from  you  Indeed  and  to  know  you  was  wen 
But  sorry  to  hear  that  you  was  so  much  dis- 
pleased with  the  letter  that  I  wrote  you. 
Now  darling  I  am  sorry  and  I  am  very  sor- 
ry and  I  hope  you  will  forgive  me  for  what 
I  say  to  you  that  you  did  not  like  I  was 
looking  for  a  letter  from  you  because  last 
night  I  didn't  sleep  any  for  thinking  about 
you  I  was  thinking  you  must  was  sick. 
Now  your  letter  made  me  so  nervess  until! 
I  had  to  go  to  bed  It  made  me  real  sick. 
I  did  not  think  that  I  wrote  you  a  mean 
letter  I  thought  that  I  Just  wrote  a  plain 
and  a  friendly  letter  if  I  said  anything  that 
you  dislike  1  ask  you  to  forgive  me  I  love 
you  and  it  seem  like  my  love  Increase  more 
and  more  for  you  every  day  now  I  think 
you  won't  be  so  underkind  not  to  forgive 
me.  I  didn't  think  you  would  ever  treat 
me  like  you  have  write  and  say  that  was 
your  last  letter  I  told  you  that  I  was  afraid 
that  you  and  I  would  never  marry  and  yon 
said  that  I  would  not  be  disappointed  by 
you.  I  don't  know  why  that  you  should 
think  that  I  am  Joulious  I  don't  think  I 
have  any  right  to  be  because  you  don't  be- 
long to  me  and  for  what  you  say  to-day  I 
don't  think  you  will  never  be.     01  that  is 
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so  hard  It  make  my  rery  heart  acke  to  think 
about  It  I  have  been  thinking  about  you 
ever  since  I  -written  to  you  and  I  was  expect- 
ing you  would  be  up  here  this  week  well 
yon  said  you  don't  know  when  you  will 
come  over  here  again  very  well  it  seem  like 
nothing  but  trouble  here  on  earth  for  me  I 
have  cryed  over  your  letter  ever  since  I 
receive  it  untill  I  am  sick  I  never  did  think 
I  would  be  treated  so  by  you  I  have  never 
say  once  that  you  has  not  been  kind  to  me 
you  have  been  kind  as  you  could  be  to  me 
and  I  thank  you  for  your  kindness,  you  seem 
to  think  that  I  Just  love  you  for  your  kind- 
ness, you  know  that  I  love  you  darling  and 
if  you  go  back  on  me  I  am  sure  that  I  can- 
not stand  it.  Now  write  again  want  you 
dear  just  as  soon  as  you  receive  this  letter 
becuse  I  am  worried  almost  out  But  at 
the  same  time  you  have  said  that  we  will 
never  get  married  it  is  too  bad  you  just 
know  that  nevertheless  I  hope  you  may 
marry  alright  some  day  and  get  some  one 
to  be  kind  to  you  because  you  know  that  I 
will  give  you  lots  of  trouble  and  would  not 
be  affectionate  towards  you  and  you  have 
tld  me  that  I  am  too  jelious  for  you.  I  wish 
you  could  run  up  here  one  day  because  I 
want  see  so  bad  I  want  to  talk  with  you  I 
guess  you  will  be  at  Mt  Carmel  to-morrow 
I  have  lots  to  write  but  I  can  write  to-night 
because  almost  kill  me  to  think  about  your 
letter  That  you  written  me  to-day  now  I  will 
pray  and  ask  the  Lord  to  help  me  in  my 
troubles,  bey  bey 
••I  remain  as  ever  your  well  wisher. 

"Nannie  Mickens.** 

Rosewell  Page,  for  appellant  Leake  & 
Carter,  for  appellee. 

WHITTLE,  J.  This  writ  of  error  Is  to 
a  judgment  for  the  defendant  in  an  action 
to  recover  damages  for  a  breach  of  promise 
of  marriage. 

The  declaration  Is  in  the  usual  form, 
where  the  defendant  subsequently  to  the 
breach,  has  married  another  person.  4  Rob. 
Pr.  247. 

At  the  trial,  exception  was  taken  to  the 
following  instruction  given  on  behalf  of  the 
defendant: 

"The  court  instructs  the  jury  that  even 
though  they  believe  from  the  evidence  that 
the  defendant  had  become  engaged  to  be 
married  to  the  plaintiff,  and  has  since  then 
married  another  woman,  still  If  they  further 
believe  that  before  he  married  the  said  oth- 
er woman  the  plaintiff  informed  him,  after 
repeating  his  statement  that  'we  will  never 
get  married,'  that  she  hoped  he  might  mar- 
ry all  right  some  day,  and  get  some  one  to 
be  kind  to  him,  because  he  knew  she  would 
give  him  lots  of  trouble  and  would  not  be 
affectionate  toward  him,  and  there  was  no 
renewal  of  the  engagement  after  that,  they 
■hould  find  for  the  defendant" 

An  Inspection  of  the  letter  from   which 


the  foregoing  excerpt  was  taken  shows  that 
its  meaning  has  been  misinterpreted.  It 
was  not  intended  to  condone  the  defendant's 
conceded  breach  of  promise,  nor  to  release 
him  from  his  engagement  but  taken  in  its 
entirety,  conveys  a  distinct  protest  against 
his  refusal  to  observe  his  promise  to  marry 
the  plaintiff.  The  court  erred,  therefore,  in 
giving  the  above  instruction,  for  which  error 
its  judgment  must  be  reversed,  and  the 
case  remanded  for  a  new  trlaL 
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(Supreme  Court  of  Appeals  of  Yirginia.    June 
28,  1905.) 

L   Mines  AND  MlNERAXS-^CONTBAOra—BBEAOH 

—Burden  op  Proof. 

In  an  action  for  breach  of  a  mining  lease, 
requiring  the  lessee  to  mine  not  less  than  1,000 
tons  of  ore  a  month,  provided  that  there  was 
and  continued  to  be  tnat  much  merchantable 
ore  on  the  land,  capable  of  being  mined  at  a 
reasonable  cost,  the  burden  was  on  the  lessee 
to  show  that  there  was  not  on  the  land  mer- 
chantable ore  capable  of  being  mined  at  a  rea- 
sonable cost,  in  order  to  excuse  his  default 

2.  Same—Instructions— Evidence. 

Where,  in  an  action  for  breach  of  a  mining 
lease,  the  whole  evidence  showed  that  the  con- 
tract was  abandoned  because  the  land  did  not 
contain  ore  in  sufficient  quantity  to  be  mined 
at  a  reasonable  cost,  and  the  sole  question  for 
the  Jury  was  whether  defendant  made  a  bona 
fide  efitort  to  discover  and  mine  the  ore,  it  was 
error  for  the  court  to  instruct  the  Jury  to  con- 
sider whether  defendant  rescinded  tne  lease  un- 
der a  clause  authorizing  rescission  on  payment 
of  a  year's  royalty  from  the  date  the  contract 
was  rescinded. 

3.  Same. 

Where  defendant  canceled  a  minlnijf  lease 
because  it  alleged  the  land  did  not  contam  suf- 
ficient merchantable  ore,  and  not  under  a  pro- 
vision in  the  contract  authorizing  cancellation 
on  payment  of  a  year's  royalty,  it  was  error 
to  modify  an  instruction  that  defendant  com- 
pany was  not  bound  to  make  extraordinary  tests 
to  ascertain  the  presence  of  merchantable  ore 
in  the  land,  and,  if  it  made  ordinary  tests,  and 
did  not  find  ore  in  sufficient  quantity,  and  the 
land  did  not  carry  such  ore  in  a  sufficient  quan- 
tity, then  the  jury  should  find  for  defendant,  by 
adding  the  clause,  "unless  they  further  believ- 
ed from  the  evidence  that  defendant  canceled 
the  contract"  as  authorized  thereby. 

4.  Same— Cost  of  Mining. 

In  an  action  for  breach  of  a  mining  lease,  a 
requested  instruction  that,  if  the  cost  of  mining 
ore  on  plaintiff's  land  exceeded  the  cost  at  oth- 
er mines  in  operation,  the  Jury  might  find  from  , 
such  fact  that  the  cost  was  not  a  reasonable 
cost,  as  provided  in  the  contract,  eliminated 
from  consideration  the  conditions  that  might 
exist  in  known  conditions  at  the  other  mines, 
and  therefore  was  properly  refused. 

5.  Same— Merchantable  Gohmoditt. 

In  an  action  for  breach  of  a  mining  lease, 
requiring  certain  mining  operations,  if  mer- 
chantable ore  capable  of  being  mined  at  a  rea- 
sonable cost  could  be  found  on  the  land,  an  in- 
struction limiting  the  jury  to  a  consideration 
of  the  testimony  of  expert  witnesses  as  to  the 
merchantableness  of  the  ore  was  properly  re- 
fused. 

Error  to  Circuit  Oonrt,  Lee  County. 
Action  by  John  C.  dinger  against  the  Big 
Stone  Gap  Iron  Company.    From  a  Judgm<mt 
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in fayor  of  plaintiff,  defendant  brings  error. 
Reversed. 

The  instruction  referred  to  in  the  opinion 
MM  set  forth  in  bill  of  exceptions  No.  6,  as 
modified  by  the  court,  is  as  follows:  "  'The 
court  farther  tells  the  Jury  that  while  the 
burden  of  proof  is  on  the  defendant  to  prove 
that  the  land  of  the  plaintiff  leased  by  it  did 
not  carry  the  requisite  amount  of  iron  ore 
that  was  merchantable  and  capable  of  being 
mined  at  a  reasonable  cost,  yet,  in  sustaining 
this  burden,  it  is  not  necessary  for  the  de- 
fendant to  show  that  it  made  any  extraor- 
dinary or  unusual  tests  to  ascertain  the  fact; 
and  if  the  jury  believe  from  the  evidence 
that  the  defendant  made  or  caused  to  be 
made  the  tests  ordinarily  used  by  men  skilled 
in  such  matters,  to  determine  such  a  ques- 
tion, and  did  not  find  said  ore  in  sufficient 
quantity,  and  further  believe  from  a  pre- 
ponderance of  all  the  evidence  in  the  case 
that  said  land  does  not  carry  said  ore  in 
sufficient  quantity,  then  they  will  find  for 
the  defendant'  But  the  court  refused  to  give 
the  said  instructions  as  aforesaid,  and  added 
thereto  the  following:  'Unless  they  further 
believe  from  the  evidence  that  the  defendant 
canceled  the  contract  in  the  manner  referred 
to  in  plaintiff's  first  instruction/  " 

Irvine  &  Slemp  and  Ayers  &  Fulton,  for 
plaintiff  in  error.  Bullitt  &  Kelly,  for  de- 
fendant in  error. 

HARRISON,  J.  On  the  23d  of  August, 
•1809,  John  C.  Olinger,  the  defendant  in  er- 
ror, entered  into  a  mining  lease  with  R.  A. 
Ayers.  On  the  20th  of  October,  1899,  Ayers 
transferred  said  lease  to  the  i>laintlff  in  er- 
ror. The  lessor  had  notice  of  this  transfer, 
and  agreed  in  writing  to  accept  the  plaintiff 
in  error  as  lessee  under  the  contract,  in  the 
place  of  Ayers.  This  action  was  brought  by 
the  defendant  In  error  to  recover  from  the 
plaintiff  in  error  certain  royalties  claimed  to 
be  due  him*under  this  mining  lease,  and  a 
judgment  was  obtained  against  the  plaintiff 
in  error  for  $1,501.50,  and  thereupon  a  writ 
of  error  was  awarded  by  this  court 

The  lease  contract  which  was  the  basis  of 
the  suit  gave  to  the  plaintiff  In  error  the 
exclusive  privilege  of  mining  iron  ore  upon 
certain  land  of  the  defendant  in  error  for 
a  term  of  five  years  from  the  date  of  the 
lease. 

The  terms  of  the  lease,  so  far  as  necessary 
to  be  stated,  were  as  follows:  That  the  les- 
see should  pay  to  the  lessor  a  royalty  of  10 
cents  per  ton  for  every  ton  of  2,240  pounds 
taken  from  the  land,  payable  on  the  20th 
day  of  the  month  following  the  month  during 
which  the  ore  was  taken  out  That  the  les- 
see waB  to  mine  not  less  than  1,000  tons  of 
ore  per  month  from  the  date  of  the  lease, 
provided  there  was  and  continued  to  be  that 
much  merchantable  ore  on  the  land  capable 
of  being  mined  at  a  reasonable  cost  That 
tbe  leasee  was  to  pay  the  royalty  on  the  mini- 


mum amount  each  month,  whether  he  mined 
the  same  or  not  provided  that  if  ho  failed 
to  mine  such  minimum  during  any  one 
month,  he  might  mine  the  deficit  during  the 
next  month,  or  at  any  time  during  the  lease, 
without  again  paying  therefor.  And  that  the 
lessee  might  at  any  time  rescind  and  cancel 
the  lease  by  paying  to  the  lessor  the  amount 
of  one  year's  royalty. 

It  is  manifest  that  both  parties  were  in 
doubt  as  to  whether  the  development  of  this 
property  would  disclose  iron  ore  in  sufficient 
quantity  and  quality  to  justify  a  continua- 
tion of  the  contemplated  enterprise. 

Three  propositions  are  madQ  very  clear  by 
the  contract:  (1)  That  It  was  the  duty  of 
the  lessee  to  proceed  with  his  mining  opera- 
tions as  promptly  as  possible,  for  he  had  to 
pay  the  minimim:i  royalty  from  the  date  of 
the  lease,  whether  he  prosecuted  his  mining 
operations  or  not;  (2)  that  the  lessee  was 
only  bound  to  mine  the  minimum  of  1,000 
tons  per  month,  provided  there  was  and  con- 
tinued to  be  that  much  merchantable  ore  on 
the  land  capable  of  being  mined  at  a  reason- 
able cost;  and  (3)  that  although  iron  ore 
might  exist  upon  the  leased  premises,  of 
such  quantity  and  quality  that  It  could  be 
mined  at  a  reasonable  cost  etill  the  lessee 
would  have  the  right  to  cancel  the  lease  at 
any  time  by  paying  for  such  privilege  the 
minimum  royalty  for  one  year  from  the  day 
the  contract  was  rescinded.  These  provisions 
are  not  only  clear  from  the  language  of  the 
contract  but  they  seem  to  be  reasonable,  for 
a  lessee  could  hardly  be  expected  to  continue 
the  expenditure  of  large  sums  in  a  rain  pur- 
suit for  iron  ore;  nor  would  it  be  desirable 
for  him  fo  continue  running  operations  if  the 
ore  had  no  market  or  for  any  other  reason 
could  not  be  made  profitable. 

It  is  not  pretended  that  the  plaintiff  in 
error  failed  to  proceed  with  mining  opera- 
tions upon  the  leased  premises,  and  therefore 
the  case  here  does  not  arise  under  the  first 
proposition  where  the  plaintiff  In  error  would 
be  required  to  pay  the  minimum  royalty 
whether  mining  operations  were  conducted 
or  not  Nor  does  the  case  before  as  arise 
under  the  third  proposition,  where  the  lessee 
has  availed  himself  of  the  privilege  of  re- 
scinding the  contract  for  there  Is  no  evi- 
dence to  support  such  a  view. 

On  the  25th  of  March,  1900,  the  general 
manager  of  the  defendant  company  had  serv- 
ed upon  the  lessor  the  following  notice: 

"Mr.  J.  C.  Olinger— Dear  Sir:  I  have  been 
instructed  by  Mr.  Pettit  to  inform  you  that 
all  work  on  your  property  will  be  abandoned 
by  the  1st  of  April,  1900.  Tours  truly,  R.  F. 
Body,  Supt" 

The  evidence  shows  that  firom  the  date  of 
the  contract  of  lease  to  the  date  of  tils  no- 
tice, about  seven  months,  the  plaintiff  in  er- 
ror was  engaged  In  prospecting  upon  the 
leased  premises,  opening  mines  and  mining 
ore,  and  that  three  or  four  thousand  dollars 
was  expended  upon  such  work.    In  pursuance 
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of  the  ftboye-mentloned  notice,  the  enterprise 
was  abandoned,  open  the  ground,  as  claimed, 
that  merchantable  ore  could  not  be  found  on 
the  land,  capable  of  being  mined  at  a  reason- 
able cost  On  the  other  hand,  the  defendant 
in  error  contended  that  the  ore  was  there, 
and  that  sufflcient  development  to  disclose 
that  fact  had  not  been  made. 

All  of  the  evidence  in  the  case  was  directed 
to  this  Inquiry.  So  that  tbe  sole  question  of 
fact  to  be  submitted  to  the  jury  was,  did  the 
plaintiff  in  error  make  a  bona  fide  effort  to 
discover  and  mine  the  ore,  or  did  it  act  In 
bad  faith,  and  abandon  the  enterprise  with- 
out having  made  proper  and  sufiQcient  effort 
to  discover  and  mine  the  ore? 

The  first  question  to  be  considered  is  raised 
by  the  third  instruction  given  for  the  defend- 
ant in  error,  which  places  upon  the  plaintiff 
in  error  the  burden  of  showing  that  there 
was  not  on  the  land  merchantable  iron  ore 
capable  of  being  mined  at  a  reasonable  cost 
There  was  no  error  in  this  instruction. 

The  lessor  could  not  show  that  the  land 
did  contain  ore  of  the  requisite  quantity  and 
quality  without  the  expenditure  of  a  large 
sum  of  money.  The  record  of  this  case  shows 
that  it  la  a  costly  matter  to  determine  wheth- 
er land  contains  iron  ore  of  the  quantity  and 
quality  here  contemplated.  It  is  very  clear 
that  one  of  the  chief  inducements  influencing 
the  lessor  to  make  the  contract  under  consid- 
eration was  to  have  the  ore  developed  if  it 
existed.  This  duty  the  lessee  contracted  to 
perform.  It  therefore  is  the  proper  party  to 
find  and  ascertain  the  quantity  and  quality 
of  the  ore.  Under  such  circumstances,  the 
plaintiff  in  error  must  assume  the  burden  of 
showing  that  there  was  not  on  the  land  mer- 
chantable iron  ore  capable  of  being  mined  at 
a  reasonable  cost  Jouett  v.  Spencer,  1  Exch. 
647;  Muhlenberg  v.  Henning,  etc.  (Pa.)  9  Atl. 
144. 

.  This  view  also  disposes  of  instruction  No. 
4  asked  for  by  the  defendant  company,  and 
shows  that  it  was  properly  rejected. 

Objection  is  made  to  the  action  of  the  court 
in  giving  for  the  plaintiff  below  the  following 
instructions: 

"No.  1.  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the  de- 
fendant intended  to,  and  did,  rescind  and 
cancel  the  contract  sued  on  under  and  pursu- 
ant to  clause  *e'  of  said  contract  they  will 
find  for  the  plaintiff  the  sum  of  twelve  hun- 
dred dollars,  with  interest  from  April  1. 1900 ; 
and  they  will  also  find  for  the  plaintiff,  if 
they  believe  from  the  evidence  that  the  de- 
fendant intended  to,  and  did,  cancel  the  said 
contract  as  aforesaid,  the  additional  sum  of 
one  hundred  dollars,  with  interest  from  April 
20,  1900,  unless  they  further  believe  from  the 
evidence  that  there  was  not  in  the  month  of 
March,  1900,  on  the  land  in  controversy,  as 
much  as  one  thousand  tons  of  merchantable 
iron  ore,  capable  of  being  mined  at  a  reason- 
able cost" 

"No.  2.  On  the  other  hand,  if  they  believe 


from  the  evidence  that  the  defendant  did  not 
cancel  the  contract  sued  on  under  and  pursu- 
ant to  clause  *e'  thereof,  then  they  will  find 
for  the  plaintiff  the  sum  of  one  hundred  dol- 
lars per  month  from  and  including  March, 
1900,  to  and  including  May,  1901,  with  inter- 
est on  each  one  hundred  dollars  from  the  20tb 
of  the  month  following  the  month  it  became 
due,  or,  in  other  words,  they  will  find  for  the 
plaintiff  thirteen  hundred  dollars  principal, 
and  $201.50  interest,  unless  they  believe  from 
the  evidence  that  there  was  not  on  the  land 
in  controversy  as  much  as  13,000  tons  of  mer- 
chantable iron  ore,  capable  of  being  mined  at 
a  reasonable  cost" 

It  was  error  to  give  these  instructions. 
They  are  misleading  and  confusing.  They 
invite  the  jury  to  consider  and  determine 
whether  or  not  the  defendant  company  re- 
scinded and  canceled  the  lease  under  and 
pursuant  to  clause  "e*'  of  the  contract,  when 
there  is  no  evidence  in  the  record  tending  to 
show  that  the  defendant  rescinded  the  con- 
tract in  pursuance  of  its  privilege  to  do  sp 
under  clause  "e."  On  the  contrary,  the  whole 
evidence  shows  that  the  contract  was  aban- 
doned because,  as  claimed,  the  ore  was  not 
there  in  sufficient  quantity  and  quality  to  be 
mined  at  a  reasonable  cost  As  already  stat- 
ed, the  sole  question  of  fact  to  be  submitted 
to  the  jury  was,  did  the  plaintiff  in  error 
make  a  bona  fide  effort  to  discover  and  mine 
the  ore?  If  such  reasonable  and  proper  effort 
was  made,  then  the  jury  should  find  for  the 
defendant  On  the  other  hand,  if  the  jury 
believed  from  the  evidence  that  the  defend- 
ant company  acted  in  bad  faith,  and  aban- 
doned the  enterprise  without  leaving  made 
proper  and  suflicient  effort  to  find  and  mine 
the  ore,  they  should  find  for  the  plaintiff  the 
minimum  royalties  due  him  under  the  con- 
tract. 

For  the  same  reason,  it  was  also  error  to 
add  to  the  instruction  asked  for  by  the  de- 
fendant company,  which  is  set  forth  in  bill 
of  exceptions  No.  6,  the  words,  **unless  they 
further  believe  from  the  evidence  that  the 
defendant  canceled  the  contract  in  the  man- 
ner referred  to  in  plaintiff's  first  instruction." 
The  instruction  as  asked  for  was  proper,  and 
should  have  been  given  without  addition 
thereto. 

Instruction  No.  5  asked  for  by  the  defend- 
ant company  tells  the  jury  that,  if  they  find 
from  the  evidence  that  the  cost  of  mining 
ore  on  the  Olinger  land  exceeds  the  cost  at 
other  mines  in  operation,  they  may  find  from 
this  fact  that  such  cost  was  not  a  reasonable 
cost 

This  instruction  was  properly  refused.  It 
leaves  out  of  consideration  the  difference 
that  might  exist  In  the  known  conditions  at 
the  other  mines,  as  to  which  the  comparison 
-was  to  be  instituted.  For  such  a  comparl* 
son  to  be  proper  in  determining  what  was  a 
reasonable  cost  the  conditions  at  the  several 
mines  compared  should  be  the  same. 

Instruction  No.  6  asked  for  by  the  defend- 
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ant  company  tells  the  Jory  that  the  question 
ot  whether  or  not  a  commodity  Is  merchant- 
able Is  to  be  determined  by  expert  witnesses, 
and  that,  if  they  believe  the  defendant  has 
shown  by  a  preponderance  of  the  evidence  of 
such  expert  witnesses  that  the  ore  In  ques- 
tion was  not  merchantable,  they  must  find 
for  the  defendant. 

There  was  no  error  In  rejecting  this  In- 
struction. It  limited  the  Jury  to  the  consid- 
eration of  the  testimony  of  expert  witnesi^es 
on  the  subject  of  inquiry,  whereas  the  jury 
were  entitled  to  consider  all  the  evidence 
which  the  court  had  admitted  bearing  on  that 
subject  This  subject  was  sufficiently  cov- 
ered by  instruction  No.  4  for  the  plaintUT, 
which  was  properly  given. 

For  these  reasons,  the  Judgment  must  be 
reversed,  the  verdict  set  aside,  and  the  case 
remanded  for  a  new  trial,  to  be  had  In  ac- 
cordance with  the  views  expressed  In  this 
opinion. 

(104  va.  8oe) 

N.  PRANK  &  SONS  v.  GUMP. 

(Sapreme  Court  of  Appeals  of  Virginia.    June 

28.  1903.) 

1.  Acooan    ahd    SAXisFAonoN  —  Ck)N8i dera- 
tion. 

At  common  law  the  acceptance  by  a  cred- 
itor of  the  debtor's  onsecureo  notes  for  a  less 
sum  than  the  original  debt  does  not  extinguish 
the  debt. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Oent  Dig.  Accord  and  Satisfaction,  ff  46-91.] 

2.  JuDOHXNT  Nor  Obstante  Vebbdicto. 

In  an  action  on  a  bond,  a  plea  of  accord 
and  satisfaction,  which  shows  on  its  face  want 
of  consideration,  is  bad  after  verdict;  entitling 
plaintiff  to  judgment  notwithstanding  a  verdict 
for  defendant 

3.  EVIDENCK— JUDIOIAIi  NOTIOB. 

The  court  will  take  Judicial  notice  that 
Maryland  embraces  part  of  the  territory  of  the 
original  English  colonies  of  America. 

[Ed.  Note. — ror  cases  in  point,  see  vol.  20, 
Gent.  Dig.  Evidence,  |  16.] 

4.  Sake  — Laws  of  Othsb  States— Common 
Law— Presumptions. 

In  the  absence  of  evidence  to  the  contrarv, 
it  will  be  presumed  that  the  conunon  law  ob- 
tains in  Maryland. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Common  Law,  |  14.] 

Error  to  Corporation  Court  of  City  of 
Bristol. 

Action  by  N.  Frank  &  Sons  against  A.  S. 
Gump.  From  a  Judgment  in  favor  of  de- 
fendant, plalntUfs  bring  error.    Reversed. 

Roberts  ft  Roberts,  for  plaintiffs  in  error. 
Peters  &  Lavinder,  for  defendant  in  error. 

WHITTLE,  J.  This  case  is  brought  here 
by  a  writ  of  error  and  supersedeas  to  a  Judg- 
ment of  the  corporation  court  of  the  city  of 
Bristol,  rendered  in  behalf  of  the  defendant 
In  error,  who  was  the  defendant  in  the  court 
below,  in  an  action  of  debt 

The  action  is  founded  upon  a  bond  exe- 
cuted by  the  defendant  at  the  dty  of  Balti- 


more, in  the  state  of  Maryland*  and  made 
payable  to  the  plaintiffs.  In  that  city.  The 
declaration  alleges  that  the  bond  is  a  Mary- 
land contract,  and  governed  by  the  common 
law  of  that  state. 

The  defendant  filed  a  plea  of  accord  and 
satisfaction,  in  which  he  avers  the  making 
and  delivery  by  him  of  two  promissory  notes 
to  the  plaintiffs,  amounting  in  the  aggregate 
to  the  principal  sum  of  the  original  bond* 
which  notes.  It  Is  said,  the  plaintiffs  then 
and  there  accepted  and  received  in  full  satis- 
faction and  discharge  of  the  bond  described 
in  the  declaration. 

The  plaintiffs  replied  generally  to  that 
plea,  and  proved  that  by  the  law  of  Mary- 
land, where  the  common  law  on  that  subject 
prevails,  the  acceptance  by  the  creditor  of 
the  debtor's  unsecured  notes  for  a  less  sum 
does  not  operate  to  extinguish  the  original 
cause  of  action  or  release  the  original  debt 

There  was  a  verdict  for  the  defendant,  and 
thereupon  the  plaintiffs  moved  the  court  for 
Judgment  non  obstante  veredicto,  which  mo- 
tion the  court  overruled,  and  rendered  Judg- 
ment for  the  defendant 

With  respect  to  the  doctrine  Invoked,  Prof. 
Minor  observes:  **A  motion  for  a  Judgment 
non  obstante  veredicto— that  Is,  that  Judg- 
ment be  given  In  the  mover's  favor,  without 
regard  to  the  verdict  obtained  by  his  ad- 
versary— ^ifl  made  in  cases  where,  after  a 
pleading  by  the  adversary  in  confession  and 
avoidance,  and  issue  Joined  thereon,  and  ver- 
dict for  the  adversary,  the  unsuccessful  par- 
ty. In  retrospective  examination  of  the  rec- 
ord, conceives  that  such  pleading  was  bad  in 
substance,  and  might  have  been  made  the 
subject  of  demurrer  on  that  ground.  ♦  •  • 
In  such  a  case,  therefore,  the  court  will  give 
Judgment  for  such  opposite  party  without 
regard  to  the  verdict"  4  Mln.  Inst  (8d  Bd.) 
pt  1,  p.  94e. 

'*The  plea  must  show  some  consideration 
moving  toward  plaintiff,  or,  in  other  words, 
that  plaintiff  obtained  something  of  value 
by  the  new  agreement  A  plea  which  on  Ita 
face  shows  want  of  consideration  Is  bad 
after  verdict,  and  plaintiff  is  entitled  to  Judg- 
ment non  obstante  veredicto."    1  Cyc.  p.  343. 

The  courts  will  take  Judicial  notice  of  the 
fact  that  Maryland  embraces  a  part  of  the 
territory  of  the  original  Ehiglish  colonies  of 
America,  and,  in  the  absence  of  evidence  to 
the  contrary,  it  will  be  presumed  that  the 
common  law  obtains  there.  Nelson  v.  C.  & 
O.  By.  Co.,  88  Va.  976,  14  S.  B.  838.  16  Ll 
R.  A.  588;  Stewart  v.  Conrad's  Adm'r,  100 
Va.  128,  40  &  B  624;  Bowers  v.  Bristol  Gas 
Co.,  100  Va.  638,  42  S.  B.  296. 

But  as  remarked,  the  plaintiffs  proved  af- 
firmatively that  by  the  law  of  Maryland  the 
new  notes  did  not  operate  as  an  accord  and 
satisfaction  of  the  original  debt 

For  these  reasons,  the  trial  court  erred  in 
overruling  the  motion  of  the  plaintiffs  for 
Judgment  without  regard  to  the  vei'dlct,  and 
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for  that  error  Its  Judgment  must  be  rer^tfaed, 
and  jndgment  rendered  here  for  the  plain- 
tiffs in  erron 


a04  Va.  268) 

WATTS  V.  WATTS'  BX'X. 

(Supreme  Court  of  Appeals  of  Virginia.   Jone 
28,1905.) 

1.  Use  and  Occupation— Pebsons  Liable. 

Where,  in  a  suit  to  recover  rents  and  prof- 
its of  land  occupied  by  defendant  after  a  con- 
veyance of  a  portion  thereof  by  plaintifTs  fa- 
ther, it  appeared  that  defendant's  sons  only  as- 
sisted her  in  running  the  farm,  their  occupation 
being  subservient  to  hers,  they  were  not  liable 
to  plaintiff  for  use  and  occupation. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  48^ 
Cent.  Dig.  Use  and  Occupation,  i§  17,  la] 

2.  Saitb— Db  Facto  Guabdian. 

After  the  death  of  plaintiff's  mother,  seised 
of  an   undivided   interest   in   a   farm,   leaving 

Slaintiff,  and  his  brother  who  died  soon  after, 
er  sole  heirs,  plaintiff's  father  married  de- 
fendant, and  thereafter  conveyed  the  land  to 
her,  and  she  occupied  and  used  the  same  after 
such  conveyance  as  her  own  until  the  death  of 
plaintiff's  father.  Held,  that  plaintiff's  fath^ 
and  defendant,  from  the  death  of  his  mother 
and  from  the  date  of  the  conveyance  by  the  fa- 
ther to  defendant,  respectively,  were  plaintiff's 
de  facto  guardians,  and,  having  received  the 
rents  and  profits  from  plaintiff's  share  of  the 
land,  were  liable  to  account  therefor,  with  com- 
pound interest  thereon  during  the  period  each 
enjoyed  the  whole  estate. 

3.  Same— Tenants  in  Comhon. 

Plaintiff's  father  and  stepmother  were  not 
plaintiff's  tenants  in  common  only  liable  to  ac- 
count in  accordance  with  Code  1887,  S  8294  [Va. 
Code  1904,  p.  1785],  i^roviding  that  an  action 
of  account  may  be  mamtained  against  the  per- 
sonal representative  of  any  suardian,  and  also 
by  one  tenant  in  common  or  bis  personal  repre- 
sentative against  the  other  as  nailee,  for  re- 
ceiving more  than  comes  to  his  just  share  or 
proportion,  and  against  the  personal  represen- 
tative of  any  such  joint  tenant  or  tenant  in 
ccHnmon* 

4.  Same— Pabtitton. 

Where  plaintiff  was  entitled  to  an  nndiyid- 
ed  interest  m  a  certain  farm  as  heir  of  his  de- 
ceased mother,  it  was  not  material  to  the  lia- 
bility of  the  estate  of  his  father  and  of  his  step- 
mother for  rents  and  profits  of  plaintiff's  inter- 
est during  the  time  they  occupied  the  same 
that  such  interest  was  not  ascertained  nor  par- 
titioned. 

6.  Sahe— Division. 

Where,  in  partition  of  a  certain  farm  con- 
taining 494  acres,  plaintiff  was  awarded  284 
acres  with  the  improvements,  plaintiff,  in  a  suit 
against  his  de  facto  guardians  for  an  accountins 
of  rents  and  profits,  was  entitled  to  the  annual 
rental  value  of  the  part  set  off  to  him,  and  not 
to  ss^/494  of  the  annual  rental  value  of  the 
whole  farm. 

8.  GiPTS— Pbesumptions. 

Where  plaintiff's  father  was  indebted  to 
him  at  the  time  he  placed  a  certain  .sum  of  mon- 
ey in  a  bank  to  plaintiff's  credit,  it  will  be  pre- 
sumed, in  the  absence  of  clear  and  convincing 
evidence,  that  the  deposit  was  intended  as  a 
payment  on  the  debt,  and  not  as  a  gift. 

7#  Use  and  Occupation— Cbed its— Support. 
Where  plaintiff's  father  had  possession  and 
used  an  entire  farm  after  the  death  of  his  wife, 
from  whom  plaintiff  inherited  an  interest  there- 
fai,  the  father*s  estate  was  not  entitled  to  credit 
for  support  and  maintenance  rendered  to  plain- 
dflt  as  against  his  father's  liability  to  account 


for  rents  and  profits  derived  from  plaintiff's  In- 
terest in  the  ibtbl 
S.  Same. 

Where,  after  the  death  of  plaintiff's  moth- 
er, from  whom  plaintiff  acquired  an  interest  in 
a  farm,  his  father  conveyed  his  remaining  inter- 
est to  plaintiff's  stepmother,  who  thereafter 
had  possession  of  the  entire  farm  and  support- 
ed the  family,  the  father  being  Insolvent,  she 
was  entitled  to  credit  for  support  and  mainte- 
nance afforded  to  plaintiff,  as  against  her  lia- 
bility to  account  for  rents  and  profits  of  plain- 
tiff's interest  in  the  farm. 

Appeal  from  Circuit  Court,  Tazewell  Coun- 
ty. 

Suit  by  R.  B.  Watts  against  John  Q.  Watts' 
executrix.  From  a  decree  In  favor  of  plain- 
tur,  defendant  appeals.    Reversed. 

Henry  &  Graham,  for  appellant  William 
H.  Worth,  for  appellee. 

HARRISON,  J.  For  some  time  prior  to 
the  year  1800,  John  G.  Watts  and  Hattle  B. 
Watts,  his  wife,  owned  and  lived  upon  a  very 
valuable  farm,  containing,  as  shown  by  re- 
cent survey,  494  acres,  situated  about  three 
miles  east  of  Tazewell  Courthouse. 

In  1890  Mrs.  Watts  departed  this  life, 
leaving  surviving  her  two  Infant  sons,  one 
of  whom  died  soon  after  his  mother,  leaving 
surviving  him  his  brother,  R.  Bowen  Watts^ 
the  complainant  in  this  cause.  In  1892  John 
G.  Watts  was. married  again  to  a  widow  with 
four  sons,  all  of  whom  came  to  live  with  him 
upon  the  farm  mentioned. 

On  the  28th  day  of  March,  1895,  John  G. 
Watts  conveyed  all  of  his  Interest  in  the 
farm  to  his  second  wife,  Mrs.  F.  G.  S.  Watts, 
except  101  acres,  known  as  the  "Dill's  Mead- 
ow Tract,"  conveyed  by  him  on  the  same 
day  to  A.  P.  Gillespie,  trustee,  for  the  bene- 
fit of  his  creditors.  From  the  death  of  the 
first  wife  to  the  date  of  the  deed  conveying 
his  interest  in  the  farm  to  the  second  wife, 
the  entire  property  was  In  the  exclusive  pos- 
session and  control  of  John  G.  Watts,  he  en- 
joying and  appropriating  to  himself  the  en- 
tire rents  and  profits.  From  the  time  that 
the  second  wife  acquired  the  interest  of  her 
husband  in  the  farm,  she  used  and  managed 
the  whole  tract  and  received  the  entire  rents 
and  profits. 

This  suit  was  instituted  by  R.  Bowen 
Watts,  suing  by  his  next  friend  and  guard- 
ian, for  a  partition  of  the  land,  and  to  re- 
cover his  share  of  the  rents'  and  profits  due 
him  since  the  death  of  his  mother,  to  whose 
Interest  In  the  farm  he  had  fallen  heir. 

By  decree  of  August  31,  1901,  the  court 
settled  the  respective  rights  of  the  parties  in 
the  land,  and  appointed  commissioners  to 
partition  the  farm  in  accordance  with  the  di- 
rections of  the  decree.  The  commissioners 
made  a  report,  from  which  It  appears  that 
they  laid  off  by  metes  and  bounds  to  the 
complainant  284  acres  of  land,  with  the  resi- 
dence and  other  buildings  thereon,  as  that 
portion  of  the  farm  to  which  he  was  entitled 
as  the  heir  of  his  mother ;  that  they  laid  off 
by   metes   and   bounds   the   Dill's   Meadow 
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tract,  containing  101  acres,  to  the  estate  of 
John  O.  Watts,  who  bad  died  before  the  par- 
tition was  completed,  subject  to  the  deed  of 
trust  in  favor  of  A.  P.  Gillespie  for  the  ben- 
efit of  creditors;  and  that  they  laid  off  to 
Mrs.  F.  G.  S.  Watts,  by  metes  and  bounds, 
109  acres,  that  being  the  residue  of  the  inter- 
est of  John  G.  Watts  which  had  been  con- 
veyed to  her  by  him. 

To  this  report  no  exception  was  taken  by 
any  party,  and  it  was  confirmed  by  decree  of 
December,  1901,  and  the  several  parties  put 
into  immediate  possession  of  their  respective 
interests;  R.  Bowen  Watts  having  attained 
his  majority  on  the  13th  day  of  the  preceding 
March. 

The  cause  having  been  revived  In  the  name 
of  Mrs.  F.  G.  S.  Watts,  executrix  of  John  G. 
Watts,  deceased,  it  was  by  decree  of  August, 
1902,  referred  to  a  commissioner  to  ascer- 
tain and  report  how  much  was  due  to  the 
complainant  on  account  of  rents  and  profits 
from  the  estate  of  his  father,  and  the  cred- 
its, if  any,  to  which  the  estate  was  entitled, 
and  also  to  ascertain  and  report  how  much 
rent  was  due  complainant,  on  account  of 
rents  and  profits,  from  the  defendants,  Mrs. 
F.  G.  S.  Watts  and  her  two  sons,  D.  H.  Smith 
and  J.  T.  Smith,  for  their  alleged  use  and 
occupation  of  the  land  of  complainant,  to- 
gether with  any  credits  to  which  they  were 
entitled. 

The  present  controversy  arises  entirely  up- 
on the  report  made  in  response  to  this  last- 
mentioned  decree,  and  the  action  of  the  low- 
er court  with  respect  thereto.  These  several 
contentions  will  now  be  considered. 

We  are  of  opinion  that  it  was  not  error  to 
dismiss  complainant's  bill  as  to  the  defend- 
ants D.  H.  and  J.  T.  Smith.  As  already 
seen,  in  1895  John  G.  Watts  conveyed  the 
residue  of  his  interest  in  the  farm  to  Mrs. 
F.  G.  S.  Watts,  and  after  that  time,  and  up 
to  1900,  the  evidence  shows  that  she  con- 
trolled and  managed  the  entire  property  and 
received  the  rents  and  profits  of  the  whole 
place.  It  further  appears  that  her  sons,  the 
defendants  D.  H.  and  J.  T.  Smith,  by  her 
permission  and  consent,  assisted  in  running 
the  farm,  but  this  was  not  a  sufficient  ground 
for  holding  them  responsible  for  the  use  and 
occupation  of  the  land  of  complainant  by 
their  mother. 

We  are  further  of  opinion  that  from  the 
date  of  the  death  of  Mrs.  Hattie  B.  Watts  to 
the  date  of  the  deed  conveying  the  residue 
of  Ills  interest  in  the  farm  to  the  second 
wife,  during  which  time  he  received  the  en- 
tire proceeds,  John  G.  Watts  occupied  the 
relation  of  de  facto  guardian  to  his  infant 
son,  and,  as  such,  became  liable  to'accoimt 
for  the  rents  arising  from  that  portion  of 
the  land  belonging  to  his  son,  in  accordance 
with  the  established  rule  for  the  settlement 
of  the  accounts  of  de  jure  guardians;  and 
from  the  date  that  she  received  a  deed  to  the 
residue  of  her  husband's  interest,  and  took 
possession  of  the  whole  farm^  and  received 


the  entire  proceeds  thereof,  Mrs.  F.  O.  S. 
Watts  became  the  de  facto  guardian  of  the 
complainant  with  respect  to  that  portion  of 
the  rents  and  profits  arising  from  his  land, 
and  became  liable  to  a  like  accounting. 
These  de  facto  guardians  must,  therefore,  ac- 
count for  compound  interest  upon  the  com- 
plainant's share  of  the  rents  and  profits  re- 
ceived by  them,  respectively,  during  the 
period  that  each  enjoyed  the  whole  estate, 
for  one  who  makes  himself  guardian  de  fac- 
to is  certainly  not  entitled  to  be  treated  with 
more  favor  than  If  he  had  been  legally  ap- 
pointed. Evans  v.  Pearce,  15  Grat  513,  78 
Am.  Dec.  635;  Martin's  Adm'r  v.  Fielder, 
etc.,  82  Va.  455,  4  S.  E.  002 ;  Garrett  v.  Carr, 
1  Bob.  208;  Peale's  Adm'r  v.  Thurmond,  77 
Va.  753;  Anderson's  Adm'r  v.  Smith,  102 
Va.  697,  48  S.  B.  29. 

The  general  rule  established  by  this  line 
of  authorities  is  conceded,  but  it  is  contended 
that  they  do  not  apply  in  this  case  because 
the  father  and  his  Infant  son  were  tenants 
in  common,  and  that  a  like  relation  existed 
between  the  complainant  and  Mrs.  F.  G.  S. 
Watts;  that,  if  liable  at  all,  appellees  can 
only  be  held  to  account  as  tenants  in  common, 
in  accordance  with  section  3294  of  the  Ck>de 
of  1887  [Va.  Code  1904,  p.  1735].  This  posl- 
tion  is  not,  in.  our  view,  tenable.  Evans  v. 
Pearce,  supra ;  Martin's  Adm'r  v.  Fielder,  su- 
pra. In  each  of  these  cases  the  party  held 
liable  was  tenant  in  common  with  infant 
defendants,  and  was  required  to  account  as 
de  facto  guardian  for  the  rents  and  profits 
arising  from  the  common  property  which 
belonged  to  the  infant  co-tenants.  It  is  true, 
the  subject  was  not  discussed  in  the  opin- 
ions delivercfd  in  these  cases,  but  they  were 
argued  by  able  counsel,  and  the  relation  of 
the  parties  too  plainly  appears  to  admit  of 
the  suggestion  that  such  relation  was  over- 
looked by  the  counsel  and  court 

At  conmnon  law  a  tenant  in  common  could 
not  have  an  accoimting  from  the  occupying 
tenant,  in  the  absence  of  an  express  contract, 
even  though  excluded  from  the  common  prop- 
erty. The  statute  (section  3294)  was  passed 
at  an  early  day  to  change  this  harsh  rule, 
and  to  require  the  occupying  tenant  to  ac- 
count to  hlB  co-tenant  for  the  profits  re- 
ceived by  him  in  excess  of  Ills  just  share  or 
proportion.  Under  this  statute  an  infant  ten- 
ant In  common  has  the  same  right  that  an 
adult  tenant  in  common  has  to  require  the 
occupying  tenant  to  account;  but,  when  he 
does  account,  his  liability  is  fixed  by  the 
same  method  of  calculation  with  respect  to 
interest  that  other  people  are  held  to  who 
have  received  and  retained  the  property  of 
an  infant.  The  Legislature  manifestly  did 
not  intend  to  abrogate  the  established  rights 
of  infants  in  this  regard.  The  view  of  this 
statute  here  contended  for  would  make  the 
Legislature,  while  curing  a  palpable  Injus- 
tice imposed  by  the  common  law  upon  ten- 
ants in  common,  destroy  the  humane  rnd 
meritorious  rights  of  infantSi  by  putting  it  in 
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the  power  of  an  adult  tenant  in  common  to 
take  posseasion  ot  land  in  whlcb  his  interest 
was  small,  receive  and  appropriate  for  years 
to  his  own  use  rents  which  belonged  almost 
entirely  to  an  Infant  co-tenant,  and  then  es- 
cape the  Jnst  liability  attaching  to  a  guardian 
de  facto  upon  the  ground  that  he  was  a  ten- 
ant in  common.  No  reason  Is  perceived  why 
a  father  who  occupies  land  as  tenant  in  com- 
mon with  his  infant  child  should  not  be  at 
the  same  time  the  de  facto  guardian  of  the 
child  with  respect  to  its  interest  in  the  reve- 
nues arising  from  the  common  property.  It 
is  the  child's  money  that  he  is  putting  year 
by  year  into  his  pocket,  that  he  is  chargeable 
with  as  de  facto  guardian.  He  would  have 
to  account  for  that  money  each  year  to  an 
adult  co-tenant  If  he  chooses  to  keep  the 
infant's  money,  and  not  pay  it  into  the 
bands  of  some  authorized  person,  who  would 
be  responsible  as  guardian,  then,  in  fairness 
to  the  helpless  child,  he  must  be  himself 
treated  as  guardian. 

It  must  be  conceded  that  if  the  whole  of 
the  common  property  was  rented  to  a  third 
person,  and  the  entire  rent  was  paid  to  the 
father,  he  would  be  chargeable  as  de  facto 
guardian  with  the  child's  share.  Why  should 
he  not  be  alike  chargeable  when,  instead  of 
renting  out  the  property,  he  solely  occupies 
and  uses  it,  and  thus  receives  more  than  his 
share? 

It  is  suggested  that  the  interest  of  the  com- 
plainant in  the  land  was  not  accurately  as- 
certained, and  for  that  reason  the  appellees 
should  not  be  held  to  account  as  guardians  de 
facto. 

The  public  records  showed  with  sufficient 
certainty  the  number  of  acres  of  this  farm 
belonging  to  the  complainant,  and  the  father 
knew  with  reasonable  certainty  where  the 
most  valuable  portion  of  such  interest  was 
located.  But  that  is  certain  which  is  capa- 
ble of  being  made  certain,  and,  if  there  was 
any  such  difficulty  as  suggested.  It  could  have 
been  easily  removed  by  having  the  boundary 
of  the  child's  land  ascertained  and  settled. 
The  child  was  under  the  control  and  manage- 
ment of  the  father,  and  could  do  nothing.  It 
was  the  duty  of  the  father  to  ascertain  the 
child's  interest,  and  have  a  guardian  appoint- 
ed to  receive  his  share  of  the  rents  and  prof- 
its. Having  failed  to  do  this,  he  must  ac- 
count as  de  facto  guardian  for  the  time  he 
received  the  entire  revenues,  and  Mrs.  F.  G. 
S.  Watts  must  account  in  the  same  capacity 
for  the  time  during  which  she  received  the 
entire  revenues. 

We  are  further  of  opinion  that,  in  ascer- 
taining the  amount  for  which  appellees  are 
respectively  liable,  the  annual  rental  value 
of  the  284  acres  with  the  improvements 
should  be  taken,  and  not  »«V494  of  the  an- 
nual rental  value  of  the  whole  farm.  The 
decree  of  the  court  under  which  the  commis- 
sioners acted  settled  this  to  have  been  the 
land  to  which  complainant's  mother  was  en- 
titled, and  the  report  of  the  commissioners, 
which  was  confirmed  without  objection^  de- 


fines it  by  metes  and  bonndiL  This  could 
have  been  as.  easily  done  when  Mrs.  Hattle 
B.  Watts  died  as  now.  That  it  was  not  done 
was  the  fault  of  those  who  were  using  and 
occupying  the  land,  and  they  cannot  take 
advantage  of  this  dereliction  of  duty  to  the 
prejudice  of  the  infant  heir. 

We  are  further  of  opinion  that  the  lower 
court  erred  in  reducing  the  annual  rental 
value  of  the  2M  acres  of  land  belonging  to 
the  complainant  from  $1,400,  as  shown  by 
the  report  of  the  commissioner,  to  $852,  per 
annum.  The  decided  preponderance  of  evi- 
dence on  this  subject  supports  the  finding  of 
the  commissioner.  Inasmuch,  however,  as 
it  is  necessary  to  recommit  this  cause  to  the 
commissioner  for  other  purposes,  and  in  or- 
der to  avoid  any  possible  injustice,  the 
amount  due  from  the  appellees  on  this  ac- 
count will  be  left  open,  so  that  the  commis- 
sioner may  again  consider  the  subject  in  th^ 
light  of  any  additional  evidence  that  may  be 
Introduced  by  either  side. 

We  are  further  of  opinion  that  in  stating 
the  account  with  John  Q.  Watts,  as  de  facto 
guardian  he  should  be  credited  with  $2«8S6.53, 
as  of  October  1©,  1901.  It  is  contended  that 
this  was  a  gift,  and  not  a  payment  on  ac- 
count. John  G.  Watts  being  indebted  to  his 
son  at  the  time,  the  presumption  is  that  the 
money,  when  placed  to  his  credit  in  bank, 
was  intended  as  a  payment  on  account  To 
overcome  this  presumption  the  evidence  must 
be  clear  and  convincing,  and  this  it  is  not 

We  are  further  of  opinion  that  it  was 
proper  to  refuse  credit  to  John  G.  Watts  for 
the  support  and  maintenance  of  complain- 
ant from  1890  to  1895,  during  which  time 
he  was  in  possession  of  the  entire  farm.  It 
is  the  common-law  duty  of  the  father  to  sup- 
port his  infant  child,  if  able  to  do  so.  In 
the  application  of  this  rule  the  court  looks 
at  the  circumstances  of  the  particular  case^ 
and  determines  according  to  the  right  and 
justice  thereof,  having  in  view  the  position 
and  wealth  of  the  parties.  Evans  v.  Pearce, 
supra;  Hauser  v.  King,  76  Va.  731-736;  Na- 
tional Valley  Bank  v.  Hancock,  100  Va.  101, 
40  S.  E.  611,  57  L.  R.  A.  728,  93  Am.  St  Rep. 
933.  Applying  these  principles  to  the  case 
at  bar,  there  was  no  error  in  holding  that 
nothing  should  be  allowed  the  father  on  this 
account 

Nor  was  there  error  in  the  ruling  of  the 
lower  court  that  Mrs.  F.  G.  S.  Watts  should 
be  allowed  compensation  for  the  support  and 
maintenance  of  complainant,  and  the  keep 
of  his  horse,  from  1895  to  1900,  during  which 
time  she  had  possession  of  the  entire  farm. 
During  that  time  the  father  is  shown  to 
have  been  insolvent,  and  the  support  of  the 
family  appears  to  have  devolved  upon  Mrs. 
Watts.  Under  these  circumstances  it  would 
be  inequitable  to  require  her  to  pay  the 
complainant  rents  and  profits,  and  not  allow 
her  credit  for  the  compensation  mentioned. 

It  Is  assigned,  under  Rule  9  (45  S.  E.  yi), 
that  the  court  erred  in  fixing  the  amount  of 
this  credit  at  $150  per  annum,  it  being  con- 
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tended  that  the  amount  allowed  is  inade- 
quate. As  tne  cause  must  go  back  to  the 
commissioner,  this  Item  of  credit  to  Mrs. 
Watts  will  be  left  open  for  further  inquiry. 

The  decree  of  the  lower  court  properly 
disallowed  any  credit  for  improTements  and 
repairs,  and  no  cross-error  has  been  assigned 
calling  in  question  this  ruling. 

We  are  further  of  opinion  that  it  is  nec- 
essary to  a  proper  final  decree  that  this 
cause  be  recommitted  to  the  commissioner, 
who  will  change  his  findings  upon  the  two 
subjects  of  further  inquiry  mentioned  here- 
in to  such  extent  as  he  may  consider  justified 
by  any  additional  evidence  that  may  be 
offered  with  respect  thereto,  and  will  further 
reform  his  report  in  the  particulars  pointed 
out  in  this  opinion,  showing  the  amount  due 
the  complainant  from  the  estate  of  John  G. 
Watts,  deceased,  and  from  Mrs.  F.  G.  S. 
Watts  in  her  own  right,  respectively,  after 
the  changes  indicated  have  been  made. 

For  these  reasons  the  decree  appealed 
from  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  the  views  expressed  in  this  opin- 
ion. 


a04  Va.  249) 
VIRGINIA  IRON,  GOAL  &  COKB  CO.  v. 
TOMLINSON. 

(Supreme  Ck>urt  of  Appeals  of  Virginia.     June 
28.  1905.) 

1.  EXPBBT    EVIDSNOB— MaTTKBS    OF    COMMON 

Knowledge. 

Upon  the  question  as  to  whether  it  was 
dangerous  for  a  boy  12  years  old  to  attempt  to 
start  a  belt  operating  machinery  by  swinginff 
over  a  sill  above  the  belt  by  his  hands,  and 
tramping  upon  the  belt  with  his  feet,  the  jurors 
were  as  competent  to  form  an  opinion  as  the 
witnesses,  and  hence  expert  testimony  that  such 
method  of  starting  the  oelt  was  dangerous  was 
inadmissible. 

2.  Expert  WrrNBSSES— Competency. 

The  decision  of  the  trial  court  as  to  the 
qualification  of  an  expert  witness  will  not  be 
reviewed  unless  it  clearly  appears  that  the  wit- 
ness was  not  qualified. 

3.  Masteb  and  Sbbvant— Failusb  to  Wabn 
Infant  Servant— Evidence. 

In  an  action  for  the  death  of  an  infant  serv- 
ant injured  while  working  about  certain  machin- 
ery, evidence  that  children  were  permitted  by 
defendant  to  go  about  the  place  where  deceased 
was  killed  was  admissible;  but  evidence  that 
children  were  permitted  to  go  in  other  dangerous 
places  was  not  competent  to  show  that  defend- 
ant had  failed  to  instruct  children  as  to  the 
dangers  attending  their  employment,  or  had 
given  general  permission  for  them  to  go  into 
dangerous  places. 

4.  Same.  .  . 

In  an  action  for  the  death  of  an  infant 
servant,  in  which  it  was  charged  that  the  master 
had  not  given  warning  of  danger,  evidence  by 
other  employte  that  tney  had  never  heard  the 
foreman  give  any  instruction  to  any  one  as  to 
the  danger  was  not  admissible. 

5.  Same— Contbibutoet  Nbolioencb. 

In  an  action  for  the  death  of  a  servant 
less  than  12  years  of  age,  an  instruction  that  if 
deceased,  without  being  ordered  to  do  so,  left 
the  place  at  which  he  was  assigned  to  work,  and 
went  in  proximity  to  the  cogwheels  where  it 
was  alleged  he  was  injured,  for  any  purpose  not 


connected  with  the  performance  of  his  dutv, 
defendant  was  not  liaole,  was  properly  refused ; 
it  being  presumed  that  deceased  was  not  ffollty 
of  contributory  negligence. 

6.  SaMB— CONTBIBUTOBT  NEOLIOBNOB  OF  PAB- 

ent— Consent  to  Employment. 

Where  the  death  of  an  infant  was  caused 
by  the  negligence  of  his  employer,  the  fact  that 
the  infant's  father  consented  to  the  employment 
did  not  defeat  his  right  to  recover. 

7.  Same— Pbeoisb  Cause  of  Injubt— Nbcbb- 
8ITY  OF  Proof. 

Where,  in  an  action  for  the  death  of  an  In- 
fant, there  was  direct  evidence  tending  to  show 
that  defendant  was  negligent  in  failing  to  prop- 
erly warn  decedent  of  the  danger,  and  in  re- 
quiring him  to  perform  dangerous  work  not 
within  the  scope  of  his  employment,  it  was  prop- 
er to  instruct  that  plaintiff  might  recover,  if 
the  jury  believed  that  the  death  was  caused  by 
defendant's  negligence,  although  plaintiff  had 
not  proven  the  exact  way  in  which  deceased  was 
killed. 

8.  Samb— Pleading. 

Where,  in  an  action  for  the  death  of  a 
servant,  the  declaration  alleged  that  defendant 
negligently  employed  deceased  in  a  dangerous 
place  and  in  a  dangerous  occupation,  in  that  it 
required  him  to  start  certain  machinery  when  it 
stopped,  in  discharging  which  duty  deceased 
necessarily  came  into  proximity  with  the  cog- 
wheels which  caused  his  death,  plaintiff  was  en- 
titled to  prove  that  the  work  of  starting  the 
machinery  was  beyond  the  scope  of  decedent's 
employment 

9.  Sams— Evidence— Question  fob  Jubt. 

In  an  action  for  the  death  of  a  servant  kill- 
ed by  being  caught  in  the  cogwheels  in  a  bud- 
die,  evidence  hdd  sufficient  to  justify  submis- 
sion to  the  jury  of  the  issue  of  defendant's  neg- 
ligence. 

10.  Same— Amount  of  Case  Required. 

A  master  is  required  to  exercise  only  ordi- 
nary care  for  the  safety  of  his  servants,  although 
the  amount  of  care  necessary  to  constitute  ordi- 
nary care  may  vary  with  circumstances,  and  it 
is  error  to  instruct  that  the  law  requires  of  a 
master  the  highest  degree  of  responsibility  for 
the  care  and  protection  of  an  infant  employ^. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  84, 
Cent.  Dig.  Master  and  Servant,  f{  139, 141.] 

Appeal  from  Circuit  Court,  Wythe  County. 

Action  by  the  administrator  of  Vivian  P. 
Tomlinson,  against  the  Virginia  Iron,  Coal 
&  Coke  Company.  Prom  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

P.  H.  C.  Cabell  and  Pulton  &  Fulton,  for 
appellant  A.  A.  Campbell  and  Robt  Sayera, 
Jr.,  for  appellee. 

BUCHANAN,  J,  Vivian  P.  Tomlinson,  an 
infant  aged  11  years  and  6  months,  lost  hia 
life  whilst  in  the  service  of  the  Virginia  Iron, 
Coal  &  Coke  Company,  and  this  action  was 
instituted  by  his  personal  representative  (big 
father)  to  recover  damages  on  the  ground 
that  his  decedent's  death  was  caused  by  the 
negligence  of  the  defendant  company. 

Upon  a  trial  of  the  cause  there  was  a  ver- 
dict and  Judgment  against  the  defendant 
company,  and  to  that  Judgment  this  writ  of 
error  was  awarded. 

It  appears  that  the  defendant  company 
was  the  owner  and  operator  of  machinery 
called  a  *'buddle.'*  used  for  the  purpose  of 
separating  Iron  ore  from  the  dirt  and  other 
impurities  found  with  it.  The  buddle  is  lo- 
cated on  the  side  of  a  hill,  and  is  a  structure 
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iD  which  fhere  are  three  stories  or  levels. 
The  ore  Ui  brought  on  small  cars  from  the 
mine  to  the  upper  story  or  level  of  the  bud- 
die,  where  it  is  dumped  into  washers.  The 
washers  consist  of  logs  with  paddles  attach- 
ed, incased  in  closed  boxes  into  which  water 
flowa  The  logs  are  made  to  revolve  by 
means  of  a  gearing  consisting  of  pinions, 
cogwheels,  and  belts  driven  by  a  steam  en- 
gine. The  paddles  upon  the  revolving  logs 
keep  the  ore  pushed  toward  one  end  of  the 
washer,  and  the  mud  and  water  pass  out  at 
the  other  end. 

The  washers  are  covered  over,  and  their 
covering  makes,  or  kids  in  making,  the  second 
level  of  the  buddle.  From  the  washers  the 
ore  passes  into  a  screen  through  which  wa- 
ter also  passes,  and  from  the  screen  the  orfe 
is  carried  through  a  chute  Into  cars  under- 
neath the  Qrst  or  ground  level.  Steps  lead 
from  one  level  of  the  buddle  to  another. 

The  plaintiff's  intestate  was  employed, 
with  the  consent  of  his  father,  to  work  at 
the  chute  on  the  bottom  floor  or  level;  his 
duty  being  to  pick  mud  balls  and  other  sob- 
stances  from  the  iron  ore  as  it  passed  through 
the  chute.  Near  the  decedent's  place  of 
work  was  the  gearing  of  the  sand  washer, 
with  its  cogwheels,  pinions,  pulleys,  and  belt, 
but  not  sufBciently  close  to  endanger  his 
safety  whilst  engaged  in  the  work  he  was 
employed  to  do.  He  had  been  at  work  at 
this  place  for  about  six  weeks  prior  to  his 
death,  wMch  occurred  on  the  10th  day  of 
I>ecember,  1908,  a  few  days  before  the  wise 
and  humane  statute  went  into  effect  which 
makes  it  a  misdemeanor  to  employ  children 
onder  14  years  of  age  In  such  work.  Va. 
Code  1904,  §  3657bb. 

On  that  day,  a  few  minutes  before  the  bud- 
dle was  stopped  for  the  employ^  to  get 
their  dinner,  he  was  found  crushed  to  death 
between  the  cogwheels  (one  of  which  is  34 
inches  in  diameter)  of  the  sand  washer. 
There  is  no  direct  evidence  as  to  the  manner 
in  which  he  came  in  contact  with  the  cog- 
wheels and  lost  his  life. 

One  of  the  theories  of  the  plaintiff  as  to 
the  manner  in  which  the  accident  occurred, 
and  the  one  principally  insisted  upon,  is  that 
the  belt  on  the  sand  washer  was  slipping,  as 
it  sometimes  did,  and  that  the  decedent,  who 
had  been  directed  by  the  foreman  of  the  bud- 
dle to  start  the  belt  when  it  stopped,  was 
attempting  to  start  it  by  catching  hold  of 
the  sill  to  which  the  roof  was  fastened,  swing- 
ing over  and  tramping  upon  the  belt  with 
his  feet,  and  that  while  engaged  in  this  ef- 
fort to  start  the  belt  he  fell  or  was  thrown 
between  the  cogs  below,  and  very  near  where 
he  was  killed,  and  that  such  mode  of  start- 
ing the  belt  was  not  only  dangerous,  but  be- 
yond the  scope  of  the  decedent's  duty,  and 
that  the  decedent  was  not  warned  of  the 
danger. 

To  show  that  such  a  method  of  starting 
the  belt  was  dangerous,  several  witnesses 
were  permitted  to  give  opinion  evidence  to 
that  effect  over  the  defendant  company's 


oblection.     Tliis  action  ot  the  court  Is  a»- 
signed  as  error. 

The  facts  disclosed  by  the  record  show 
that  such  a  mode  of  starting  the  belt*  espe- 
cially by  a  child  11^  years  of  age,  was  man- 
ifestly dangerous.  At  least,  the  facts  ware 
of  such  character  that  jurors  and  men  of 
ordinary  intelligence  generally  would  be  just 
as  competent  to  form  an  opinion  and  deter- 
mine whether  or  not  that  mode  of  starting 
the  belt  was  dangerous  as  the  witnesses. 
This  being  so,  opinion  or  expert  evidence 
was  not  admissible.  Such  evidence,  as  a 
rule,  is  not  admissible  where  the  facts  al- 
ready before  the  jury,  or  which  may  be  suf- 
ficiently brought  before  it,  furnish  all  the 
materials  necessary  for  its  judgment  South- 
em  Ry.  Co.  V.  Mauzy,  98  Va.  692,  37  S.  B. 
285;  1  Wigmore  on  By.  %  557.  But  while 
the  evidence  under  consideration  was  not  ad- 
missible, it  was  harmless  error.  Lane  Bros. 
V.  Bauserman,  103  Va.  146,  48  S.  B.  857. 

The  trial  court,  over  the  defendant  com- 
pany's objection,  permitted  the  plaintiff  to 
testify  that,  when  the  buddle  is  overloaded 
and  the  belt  is  properly  laced,  the  belt  will 
not  stop,  but  the  overloading  will  either 
break  the  belt  or  some  other  part  of  the  ma- 
chinery. One  objection  made  to  this  evidence 
was  that  it  was  not  shown  that  the  witness 
was  an  expert. 

The  qualification  of  a  witness  to  testify  as 
an  expert  being  largely  In  the  discretion  of 
the  trial  court,  its  admission  of  such  testi- 
mony will  not  be  reviewed  unless  it  clearly 
appears  (as  it  does  not  in  this  case)  that  the 
witness  was  not  qualified.  Lane  Bros.  v. 
Bauserman,  supra;  Richmond  Locomotive 
Wks.  V.  Ford,  94  Va.  627,  27  S.  B.  509. 

The  other  objection  was  that,  even  if  the 
witness  were  an  expert,  the  questions  asked 
called  for  his  opinion  upon  a  hypothetical 
condition  of  facts  which  w«:e  not  proved  in 
the  case. 

There  was  evidence  tending  to  prove  the 
facts  hypothetically  stated,  and  the  ques- 
tions were  not,  therefore,  objectionable  on 
that  ground. 

The  court  permitted  the  plaintiff  to  prove 
that  boys  working  about  the  buddle  rode 
back  and  forth  on  the  cars  upon  which  the 
ore  was  hauled  from  the  mine,  with  the 
knowledge  of,  and  without  objection  by,  the 
defendant  company.  This  evidence  was  ob- 
jected to  by  the  defendant  company  because, 
even  if  riding  on  the  cars  was  dangerous, 
and  It  were  negligent  in  permitting  it,  there 
was  no  such  charge  of  negligence  in  the  dec- 
laration, and  the  evidence  did  not  in  the  re- 
motest degree  have  any  connection  with  the 
decedent's  death.  The  object  of  this  evi- 
dence was  to  show  that  the  defendant  com- 
pany had  failed  to  instruct  such  children  as 
to  the  dangers  attending  thehr  employment^ 
and  general  permission  and  custom  for  them 
to  go  into  dangerous  places  about  Its  works* 

Bvidence  that  children  were  permitted  by 
the  defendant  company  to  go,  or  that  they- 
went  with  its  knowledge  and  without  ohjac* 
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tion,  into  or  about  the  place  where  the  de- 
ceased lost  his  life,  was,  in  our  opinion,  ad- 
missible; but  evidence  that  it  had  permitted 
other  children  to  ride  upon  its  cars  which 
brought  ore  from  the  mine,  or  to  go  in  or 
near  other  dangerous  places  upon  the  top  of 
the  huddle,  in  order  to  establish  the  negli- 
gence charged  in  the  declaration,  was  not  ad- 
missible.   Wharton  on  Ev.  §  40, 

Employes  of  the  defendant  company  were 
permitted  to  testify  that  they  had  never 
heard  the  foreman,  Vaughan,  or  any  other 
boss  of  the  defendant  company,  give  any  in- 
struction .to  boys  working  where  decedent 
worked  as  to  the  dangers  of  the  machinery 
where  he  was  killed,  and  that  they  were  in 
a  position  where  they  would  have  been  likely 
to  have  heard  any  such  instruction,  if  giyen« 
This  action  of  the  court  is  assigned  as  ei^ 
ror. 

While  it  was  the  duty  of  the  defendant 
company  to  instruct  the  decedent  and  the 
boys  working  with  him  as  to  the  dangers  of 
the  machinery  by  which  they  were  surround- 
ed, yet  such  instructions  were  not  required 
to  be  given  at  any  particular  time  and  place. 
That  being  the  case,  the  fact  that  the  wit- 
nesses whose  evidence  is  under  considera- 
tion did  not  hear  such  instructions  given 
does  not  tend  to  prove  with  any  degree  of 
probability  that  no  such  instructions  were 
given.  The  evidence  was  therefore  inadmis- 
sible. 

The  defendant  company  asked  for  20  in- 
structions. Of  these,  the  court  gave  14  as 
offered,  modified  instructions  numbered  2,  4, 
10,  and  13,  and  gave  them  as  amended,  and 
refused  to  give  instructions  Nos.  15  and  20. 
The  action  of  the  court  in  modifying  and  re- 
fusing the  instructions  mentioned  is  assigned 
as  error. 

We  do  not  think  that  the  court  erred  in 
making  the  additions  it  did  to  instructions 
numbered  2,  4,  10,  and  13;  nor  did  it  err  to 
the  prejudice  of  the  defendant  company  in 
giving  them  as  amended. 

Instruction  No.  15  told  the  Jury  that  if 
they  believed  from  the  evidence  that  the 
plaintiJOTs  intestate,  without  any  requu:ement 
from  the  defendant  company,  left  the  place 
at  which  he  was  assigned  to  work,  and  went 
in  such  close  proximity  to  the  cogwheels, 
either  for  the  purpose  of  getting  grease  from 
the  post  or  cogs,  or  for  any  other  purpose 
unconnected  with  the  performance  of  his 
duty,  then  the  defendant  company  was  not 
responsible  for  the  decedent's  act  in  volun- 
tarily exposing  himself  to  such  danger,  and 
the  Jury  should  find  for  the  defendant 

This  instruction  states  a  correct  proposi- 
tion of  law  as  applied  to  an  adult,  but,  with* 
out  qualification.  Is  an  erroneous  statement 
of  the  law  as  applied  to  an  infant  under  14 
years  of  age,  as  to  whom  there  is  a  prima 
facie  presumption  that  he  cannot  be  guilty  of 
contributory  negligence.  Lynchburg,  etc.. 
Mills  V.  Stanley,  102  Va.  590,  46  S.  B.  908. 
See  1  Shear*  &  Red.  on  Keg.  ft  73a:  1  Labatt 


on  Neg.  S  348.  The  court  therefore  prop€P> 
ly  refused  to  give  that  instruction. 

Instruction  No.  20  told  the  Jury  that,  if 
they  believed  from  the  evidence  that  the 
plaintiif  contributed  to  the  death  of  his  son^ 
he  could  not  recover.  There  is  no  evidence 
tending  to  prove  that  the  father  in  any  wise 
proximately  contributed  to  the  death  of  his 
son.  It  is  true  that  he  consented  that  his 
son  might  enter  the  employment  of  the  de- 
fendant company,  but,  if  that  company  by 
its  negligence  caused  the  son's  death,  it 
clearly  cannot  defeat  the  father's  right  to 
recover  therefor  by  showing  that  he  consent- 
ed to  the  employment  The  court  was  plain- 
ly right  in  refusing  to  give  that  instruction. 

The  court  gave  six  instructions  for  the 
plaintiif.  The  giving  of  each  of  these  in- 
structions, except  No.  5,  is  assigned  as  error. 

The  first  instruction  is  as  follows:  '*The 
court  instructs  the  Jury  that  it  is  not  neces- 
sary for  the  plaintiff  to  prove  the  exact  way 
in  which  Vivian  P.  Tomlinson  met  his  death, 
if  they  believe  that  he  was  killed;  but  if 
they  believe  that  the  plaintiff  has  shown  by 
evidence,  either  direct  or  by  facts  and  cir- 
cumstances, that  Vivian  P.  Tomlinson  was 
killed,  and  that  his  death  was  caused  by  the 
negligence  of  the  Virginia  Iron,  Coal  Sc 
Coke  Company,  as  set  forth  in  any  of  the 
several  counts  of  the  declaration,  though 
they  are  not  certain  in  which  way  he  was 
killed,  they  must  find  for  the  plaintiff.'* 

The  objections  made  to  that  instruction 
are  that  it  is  contrary  to  the  well-establish- 
ed principle  that  the  plaintiff  must  estab- 
lish the  fact  that  the  proximate  cause  of 
the  decedent's  death  was  the  negligence  of 
the  defendant,  and  this  he  must  do  by  affirm- 
ative evidence,  and  that  the  evidence  did  not 
warrant  its  being  given. 

There  is  direct  evidence  tending  to  show 
that  the  defendant  company  was  guilty  of 
negligence  in  failing  to  properly  warn  the 
decedent  of  the  dangers  which  surrounded 
him,  and  in  requiring  him  to  perform  dan- 
gerous work  not  within  the  scope  of  his  em- 
ployment; and,  while  there  is  no  direct  evi- 
dence as  to  the  manner  in  which  he  came 
to  his  death,  there  is  evidence  tending  to 
show  that  it  probably  resulted  from  one  or 
the  other  acts  of  negligence  of  which  the 
evidence  tended  to  show  the  defendant  com- 
pany was  guilty.  While  the  plaintiff  must 
introduce  evidence  from  which  the  Jury  may 
properly  infer  that  the  accident  was  caused 
by  the  defendant's  negligence,  he  is  not  re- 
quired to  point  out  the  particular  act  or 
omission  which  caused  the  accident  2  La- 
batt on  Neg.  S6  835,  836;  1  Shear.  &  Red.  on 
Neg.  S  68. 

Instruction  No.  2  given  for  the  plaintiff  is 
as  follows:  **The  court  instructs  the  Jury 
that  if  they  believe  from  the  evidence  that 
Vivian  P.  Tomlinson  was  an  infant  under 
fourteen  years  of  a^e,  and  that  he  was  em- 
ployed by  the  Virginia  Iron,  Coal  &  Coke 
Company,  and  was  required  or  permitted 
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to  start  the  jnachlnery  by  pulling  or  tramp- 
lug  the  bel^  and  was  not  instructed  as  to 
his  danger,  as  set  oat  in  instruction  No. 
— ;  and  if  they  further  believe  that  this  was 
outside  the  regular  duty  for  which  he  was 
employed,  and  not  within  the  compass  of  his 
age  and  experience,  and  was  an  hazardous 
employment,  involying  greater  danger  than 
the  work  for  which  he  was  originally  em- 
ployed, for  an  Infant  of  his  age  and  capacity, 
and  that  he  was  caught  by  the  machinery 
as  charged,  and  killed  in  so  doing — then  they 
are  instructed  that  said  infant  did  not  as- 
sume the  risk  of  the  same,  and  they  must 
find  for  the  plalntifr." 

The  objection  made  to  this  instruction 
is  that  there  was  no  allegation  in  the  decla- 
ration that  the  decedent  was  put  to  work 
outside  of  the  scope  of  his  employment,  and 
that  there  was  no  evidence  upon  which  to 
base  it. 

There  is  evidence  tending  to  prove  that 
the  decedent  was  directed  to  start  the  belt 
when  it  slipped,  and  that  one  of  the  ways 
of  starting  it  was  more  dangerous  than  the 
work  he  was  employed  to  do.  The  second 
count  of  the  declaration,  after  setting  out 
the  dangerous  character  of  the  place  where 
the  decedent  was  employed  to  work,  alleges, 
among  other  things,  that  the  defendant 
company  negligently  and  wrongfully  employ- 
ed the  decedent  in  a  dangerous  place  and  in 
a  dangerous  occupation  for  an  infant  under 
14  years  of  age,  in  this:  that  it  required 
him  to  start  said  machinery  when  it  stopped 
by  starting  a  belt  connected  with  the  ma- 
chinery, and  in  discharging  that  duty  the 
decedent  necessarily  came  into  close  and  dan- 
gerous proximity  to  the  revolving  cogwheels 
which  caused  his  death.  Under  the  alle- 
gations of  that  count,  we  think  the  plainticr 
had  the  right  to  show  that  such  work  was 
beyond  the  scope  of  the  decedent's  employ- 
ment, in  order  to  prove  the  negligence  char- 
ged, and  to  have  the  Jury  instructed  upon 
that  subject 

The  plaintifiTs  instruction  No.  8,  which  is 
upon  the  question  of  contributory  negli- 
gence, is  objected  to  because  the  evidence 
fails  to  show  that  the  proximate  cause  of 
the  decedent's  death  was  the  negligence  of 
the  defendant  company. 

There  was,  as  before  stated,  direct  evi- 
dence tending  to  show  that  the  defendant 
company  was  guilty  of  negligence,  and  the 
circumstantial  evidence  tended  to  show  that 
such  negligence  was  the  proximate  cause  of 
the  decedent's  death. 

The  same  evidence  justified  the  court  in 
giving  Instruction  No.  4  over  the  defendant's 
objection  that  there  was  no  evidence  upon 
which  to  base  It 

The  objection  made  to  the  sixth  instruc- 
tion Is  that  it  imposed  a  higher  degree  of 
care  upon  the  defendant  company  for  the 
protection  of  the  decedent  than  is  imposed 
by  law.  That  instruction  told  the  jury  that 
the  law  required  of  the  master  the  highest 


degree  of  responsibility  for  the  care  and  pro- 
tection of  an  infant  employ^. 

The  settled  law  of  this  state,  by  a  long 
line  of  decisions,  is  that  it  Is  the  duty  of  the 
master  to  exercise  ordinary  care  for  the 
safety  of  his  servant  in  the  course  of  his  em- 
ployment, but  he  is  not  bound  to  use  any 
higher  degree  of  care.  See  Parlett  v.  Dunn, 
102  Va.  459,  46  S.  E.  467,  and  the  numerous 
cases  cited. 

What  is  ordinary  care  depends  upon  the 
facts  and  circumstances  of  the  particular 
case.  What  would  be  ordinary  care  in  one 
case  might  be  gross  negligence  in  another. 
The  degree  of  care  due  by  the  master  to  an 
infant  employ^  of  tender  years  is  much 
greater  than  is  due  to  an  adult  Lynchburg 
Cotton  Mills  V.  Stanley,  102  Va.  590,  594,  46 
S.  B.  90a  But  whatever  be  that  degree  of 
care,  it  is  ordinary  care  under  all  the  facts 
and  circumstances  of  the  case.  There  is  lan- 
guage In  the  opinion  of  the  court  in  the  case 
last  cited,  standing  alone,  and  not  consider- 
ed in  connection  with  other  parts  of  the 
opinion  and  the  authorities  cited,  which 
might  warrant  the  language  used  in  the  in- 
struction under  consideration.  But  that 
case  was  not  intended  to  change  the  rule  that 
ordinary  care,  under  all  the  facts  and  cir- 
cumstances of  the  case,  was  the  measure  of 
the  master's  duty  to  his  servant  in  the  case 
of  Infants  as  well  as  in  the  case  of  adults. 
This  is  apparent  from  the  authorities  quoted 
and  relied  on  in  that  case  for  the  conclusion 
reached. 

Shear.  &  Red-  on  Neg.  (  219,  is  quoted  with 
approval  in  that  case  (page  594,  102  Va.,  and 
page  909,  46  S.  B.),  in  which  the  law  is  laid 
down  as  follows:  **It  is  the  duty  of  one 
who  employs  young  persons  in  his  service  to 
take  notice  of  their  apparent  age  and  ability, 
and  to  use  ordinary  care  to  protect  them 
from  the  risks  which  they  cannot  properly 
appreciate,  and  to  which  they  ought  not  to 
be  exposed." 

Thompson  on  Negligence,  which  is  also 
cited  and  quoted  in  that  case,  in  section  8767 
of  his  work,  in  discussing  this  question, 
says:  "But  in  all  these  and  in  other  risks 
the  limit  of  his  [the  master's]  duty  and  ob- 
ligation is  the  exercise  of  reasonable  or  or- 
dinary care." 

And  Bailey  on  Personal  Injuries,  who  is 
also  cited  and  quoted  in  the  Stanley  Case, 
declares  that  the  measure  of  the  master's 
liability  to  his  servant  is  reasonable  or  or- 
dinary care.    Volume  1,  §(  969-966. 

The  instruction  did  not  state  the  law  cor- 
rectly as  to  the  measure  of  the  master's  duty 
to  the  servant,  and  the  court  erred  in  giving 
it 

It  will  be  unnecessary  to  consider  the  re- 
maining assignment  of  error,  viz.,  as  to  the 
refusal  of  the  court  to  set  aside  the  verdict 
of  the  jury  and  grant  a  new  trial,  since  the 
judgment  will  have  to  be  reversed,  the  ver- 
dict set  aside,  and  a  new  trial  granted,  for 
the  errors  heretofore  pointed  out 
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(104  Va.  290) 

DUNN  et  aL  V.  STOWBRS  et  aL 

(Supreme  CJonxt  of  Appeals  of  Virginia.    Jane 
28,  1905.) 

1.  BiIabbisd  Women  —  Pbopertt  Rights— 

CONTBACT  TO  SXLL  LAND— EnFOBCE ABILITY. 

A  contract  made  by  a  married  woman  for 
the  sale  of  her  separate  estate  may  be  enforced 
against  her  in  equity. 

[Ed.  Note. — ^For  oases  in  point,  see  vol.  26, 
Cent  Dig.  Husband  and  Wife,  |§  722-724;  vol. 
44,  Gent.  Dig.  Specific  Performance,  18  103, 104.J 

2.  Same— Effect  of  Statute. 

Code  1887,  §  2502  [Va.  Code  1904,  p.  1272], 
providing  that  when  a  husband  and  wife  have 
signed  a  writing  purporting  or  contracting  to 
convey  any  estate,  real  or  personal,  such  writ- 
ing may  be  admitted  to  record,  when  it  shall 
operate  to  convey  from  the  wife  her  right  of 
dower,  and  all  interest  which  at  the  date  of 
the  writing  she  may  have  in  the  estate  conveyed, 
but  shall  not  operate  any  further  upon  the  wife 
by  means  of  any  warranty  contained  therein 
which  is  not  made  with  reference  to  her  sepa- 
rate estate,  as  a  source  of  credit,  etc.^  does  not 
prohibit  a  married  woman  from  carrying  out  an 
executory  contract  for  the  sale  of  land,  or  pre- 
vent a  court  of  equity  from  enforcing  such  con- 
tract against  her. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  SS  722-724;  vol. 
44,  Cent.  Dig.  Specific  Performance,  S|  103, 
104.] 

3.  PaBTIES   —   CONTBACTS    BT   HUSBAND    AND 

Wife— Suit  afteb  Wife's  Death. 

A  husband  and  wife  contracted  for  the  sale 
of  land,  a  part  of  which  belonged  to  the  wife's 
separate  estate,  and  which  provided  that  the 
price  should  be  paid  in  installments  to  the  hus- 
band. Several  installments  were  so  paid  after 
the  death  of  the  wife,  after  which  the  husband 
brought  suit  for  the  remaining  installments. 
The  purchaser  commenced  a  suit  in  equity  to 
restrain  the  prosecution  of  the  action  at  la^, 
and  to  compel  defendants  to  exhibit  their  title 
to  the  land,  that  its  marketability  might  be 
passed  upon.  The  husband  and  all  the  distribu- 
tees of  the  wife  were  made  parties,  and  none  of 
them  contested  the  right  of  the  husband  to  re- 
ceive the  purchase  money.  Held,  that  the  per- 
sonal representative  of  the  deceased  wife  was 
not  a  necessary  party. 

4.  Refebence— Scope  of  Repobt. 

The  vendor  in  a  contract  for  the  sale  of  real 
estate  sued  to  recover  an  unpaid  portion  of  the 
price,  and  the  vendee  sued  to  enjoin  the  prose- 
cution of  this  action,  and  to  compel  the  vendor 
to  exhibit  his  title,  that  its  validity  might  be 
passed  upon.  The  suit  in  equity  was  referred 
to  a  commissioner  to  report  all  facts  connected 
with  the  title,  and  anything  else  deemed  per- 
tinent by  himself,  or  required  by  any  party  in 
interest  Held,  that  the  commissioner  was  jus- 
tified in  reporting  what  portion  of  the  price  was 
still  due,  where  there  was  no  objection  to  the 
correctness  of  his  calculations. 

5.  Deedb— Pbesumptionb. 

Where,  in  a  suit  to  enjoin  the  prosecution 
of  an  action  at  law  on  a  contract  for  the  sale 
of  land,  it  appeared  that  the  vendor  and  vendee 
under  the  contract  had  been  in  undisputed  pos- 
session for  over  80  years  since  the  making  of 
certain  deeds  to  the  person  from  whom  the 
rendor  purchased,  it  was  presumable  that  such 
remote  grantors,  who  were  women,  were  un- 
married, and  hence  that  the  title  was  not 
clouded  with  outstanding  rights  of  curtesy. 
A,  Vendob  and  Pubchaseb  —  Action  fob 
Pbice— Suit  to  Enjoin— Affibmative  Re- 
liev^Necessitt  fob  Cbobs-Bill. 

A  contract  by  a  husband  and  wife  for  the 
.*ale  of  land,  part  of  which  was  the  property 
of  the  wife,  provided  that  the  price  should  be 


paid  to  the  husband.  After  the  wife'a  death 
the  husband  sued  for  an  unpaid  portion  of  the 
price,  and  the  purchaser  sued  in  equity  to  en- 
join the  action;  praying  that  the  husband  and 
the  heirs  of  the  wife  be  required  to  exhibit  their 
title,  so  that,  if  it  was  good,  proper  conveyan- 
ces might  be  executed,  and,  if  not,  the  contract 
rescinded.  Held,  that  it  was  proper,  on  finding 
the  title  valid,  to  render  a  decree  against  com- 
plainants in  the  injunction  suit  for  the  bal- 
ance of  the  purchase  money,  though  there  was 
no  cross-bill  seeking  such  recovery,  and  the 
personal  representative  of  the  deceased  wife 
was  not  a  party. 
7.  Same— FoBM  of  Conveyance— Waiveb. 

A  husband  and  wife  contracted  to  convey 
lands  by  deeds  containing  isertain  warranties. 
Part  of  the  price  was  paid,  and  all  was  due, 
and  the  vendor  was  ready  to  convey  before  the 
wife  died.  Thereafter  the  purchaser  made  va- 
rious payments  to  the  husband.  Held,  that  any 
objection  which  might  otherwise  have  been 
made  by  the  purchaser  to  a  conveyance  by  the 
husband  and  the  heirs  of  the  wife  had  been 
waived. 

Appeal  from  Circuit  Court,  Bland  County. 

Suit  by  D.  W.  Dunn  and  others  against 
James  M.  Stowers  and  othera.  From  a  de- 
cree for  defendants,  plaintiffs  appeaL  Af- 
firmed. 

Fulton  Eegley  and  R.  W.  Williams,  tor 
appellants.    Henry  A  Graham,  for  appellees. 

CARDWELL,  J.  James  M.  Stowers,  the 
principal  appellee  here,  and  Mary  U.  Stow- 
ers, his  wife,  spoken  of  in  this  record  as 
Polly  M.  Stowers,  owned  and  occupied  three 
contiguous  tracts  of  land  situated  in  the 
county  of  Bland — one  containing  202  acres, 
another  39%  acres,  and  the  other  93  acres — 
and  they  had  been  in  the  possession  of  these 
lands  for  years  prior  to  the  contract  for  their 
sale  hereinafter  mentioned.  Mrs.  Stowers 
acquired  nine-fourteenths  of  these  lands  as 
the  sole  heir  at  law  of  her  father,  Joseph 
Lambert,  who  died  in  March,  1880;  and 
James  M.  Stowers  acquired  title  to  the  bal- 
ance of  the  lands  by  conveyances  to  him  from 
parties  who  acquired  title  from  Elijah  Lam- 
bert, who  owned  jointly  with  his  brother  Jo- 
seph the  said  lands,  and  died  prior  to  the 
death  of  Joseph  Lambert 

On  the  5tb  of  September,  1890,  James  M. 
Stowers  and  wife  entered  into  a  written  con- 
tract, commonly  known  as  a  **title  bond," 
with  appellants,  whereby  they  agreed  and 
bound  themselves  to  sell  to  Dunn  and  his  as- 
sociates the  said  tracts  of  land  for  a  consid- 
eration of  $4,000,  which  was  to  be  paid  to 
James  M.  Stowers  alone,  and  for  which  sum, 
divided  into  three  equal  payments,  bonds 
were  executed  by  Dunn  and  his  associates  to 
James  M.  Stowers,  payable  respectively  on 
May  1,  1891,  November  1,  1891,  and  May  1, 
1892.  The  contract  or  title  bond  stipulated 
that  the  two  first-named  tracts,  of  202  acres 
and  39%  acres,  were  to  be  conveyed  to  the 
vendees  with  covenants  of  general  warranty, 
and  the  other  tract,  of  93  acres,  to  l)e  con- 
veyed with  special  warranty;  that  is,  of  such 
right,  title,  and  interest  therein  as  Stowers 
and  wife  had. 

In  May,  1891,  Stowers  and  wife  surrender 
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ed  the  land  to  appellants,  who  have  been  In 
poesession  thereof  continuously  from  that 
time. 

A  nnmber  of  payments  were  made  upon  the 
several  bonds  between  May  1,  1891,  and  July 
2,  1895,  but  none  of  them  paid  In  full,  all  of 
which  payments  were  made  to  James  M. 
Stowers,  and  several  of  them  made  after  the 
death  of  Mrs.  Stowers,  which  occurred  on 
January  6,  1893.  Although  repeatedly  and 
earnestly  Importuned  by  James  M.  Stowers 
to  pay  the  balance  due  on  these  notes,  ap- 
pellants paid  nothing  thereon  after  the  last 
payment  above  mentioned.  In  July,  1895;  and 
on  the  29th  day  of  September,  1896,  another 
contract  was  entered  Into  between  the  appel- 
lants, as  parties  of  the  first  part,  and  James 
M.  Stowers,  of  the  second  part,  which  re- 
cites that  the  parties  of  the  first  part  had 
purchased  the  lands,  as  hereinbefore  stated, 
since  which  time  Stowers'  wife  had  died, 
leaving  the  title  In  doubt;  and  It  was  agreed 
that  Stowers  should  bring  a  suit  In  the  cir- 
cuit court  of  Bland  county  for  the  collection 
of  the  purchase  money  still  due  him.  "Said 
suit  is  not  to  be  defended  by  said  purchasers, 
except  to  present  the  law  of  the  case  based 
upon  the  exact  facts  as  to  the  status  of  said 
title,  and  shall  abide  by  said  decision  of  said 
court,  and  are  to  pay  the  costs  of  said  suit; 
and,  should  said  court  decide  that  said  Stow- 
ers cannot  make  a  good  title  to  said  land, 
then  the  said  parties  hereto  are  still  to  try  all 
honorable  and  fair  means  to  adjust  the  said 
questions  in  the  premises,  and,  if  they  cannot 
agree  on  a  basis  of  settlement,  then  they  are 
to  leave  the  matter  to  arbitration  upon  the 
terms  as  follows:    •    ♦     •" 

Stowers  then  brought  his  suit  at  law  on  the 
purchase-money  bonds,  and  thereupon  appel- 
lants, without  making  any  appearance  In 
that  suit  as  stipulated  for  in  the  contract 
just  referred  to,  filed  this  bill  in  equity 
against  James  M.  Stowers  and  the  children 
of  himself  and  his  wife,  Polly  M.  Stowers, 
deceased,  praying  an  Injunction  to  supersede 
the  action  at  law;  that  the  defendants  might 
produce  before  the  court  the  title  of  James 
M.  Stowers  and  wife  to  the  lands,  *'that  the 
same  might  be  inspected  by  the  court;  and 
that  all  questions  concerning  the  title  to  the 
lands  might  be  adjudicated,  so  that,  if  good, 
your  orators  might  have  proper  conveyances 
executed,  and.  If  not  good,  the  said  con- 
tract [of  September  6,  1890]  be  rescinded." 

Polly  M.  Stowers  left  five  children,  two  of 
whom  were  under  the  age  of  21  years  at  the 
time  of  her  death.  James  M.  Stowers  and 
his  three  adult  children  filed  an  answer  to 
said  bill,  setting  out  all  of  the  facts  herein- 
before mentioned  and  others,  denying  all  al- 
legations of  the  bill  not  specifically  admitted 
to  be  true,  and  claiming  that  the  title  to  the 
lands  in  question  was  entirely  good,  exhibit- 
ing with  the  answer  the  title  deeds  therefor, 
and  also  a  deed  duly  executed  and  acknowl- 
edged by  James  M.  Stowers  and  four  of  his 
children,  three  of  whom  were  then  adults, 


and  tendered  the  deed  for  delivery  to  appsl* 
lants  upon  the  purchase  money  for  the  lands 
being  paid  in  full  by  them,  which  deed  oon- 
formed  to  the  provisions  of  the.  contract  of 
sale  as  to  covenants  of  title,  to  which  an- 
swer appellants  filed  a  general  replication. 
A  guardian  ad  litem  was  duly  appointed  for 
the  two  Infant  defendants,  and  they  and  the 
guardian  ad  litem  filed  their  answer  to  the 
bill.  Upon  these  pleadings  the  circuit  court 
made  Its  decree  of  January  29,  1900,  refer- 
ring the  cause  to  W.  D.  Kegley,  who  was  ap- 
pointed special  commissioner  for  the  purpose, 
to  Inquire  into  and  report  fully  all  the  facts 
connected  with  the  title  to  the  lands  in  ques- 
tion, necessary  or  material  to  enable  the 
court  to  pass  upon  the  question  of  the  valid- 
ity thereof,  whether  said  title  was  good  or 
bad,  and,  if  defective.  In  what  respect,  and  to 
report  anything  else  deemed  pertinent  by  him- 
self or  required  by  any  party  In  Interest 

The  cause  dragged  along  before  Commission- 
er Kegley  until  October  7,  1903,  when  he  filed 
a  very  full  and  satisfactory  report  in  re- 
sponse to  the  decree  of  reference ;  taking  the 
ground  that  the  title  to  the  lands  in  James 
M.  Stowers  and  his  children  was  good,  unless 
the  following  matters  suggested  by  him  im- 
pair its  validity,  viz.: 

(1)  Mary  Kensll,  one  of  the  heirs  of  Elijah 
Lambert,  sold  her  one-seventh  Interest  in  the 
land  to  James  M.  Stowers,  and,  having  died 
before  making  a  deed  thereto,  her  Interest 
was  afterwards  conveyed  by  John  Kensll,  her 
husband,  A.  W.  Shewey  and  Anna,  his  wife, 
James  Crabtree  and  Agnes,  his  wife,  and  Bar- 
bara Scott,  the  deed  bearing  date  October  14, 
1868 ;  and  the  defect  suggested  by  the  com- 
missioner is:  "It  does  not  appear  on  the  face 
of  this  deed  that  the  grantors  are  all  the 
heirs  at  law  of  Mary  Kensll.  Neither  does  it  so 
appear  from  the  evidence  in  the  case,  unless 
the  statement  of  Mr.  Stowers  that  this  in- 
terest was  conveyed  to  him  by  the  heirs  of 
Mary  Kensll  is  sufficient  on  this  point  It 
would  seem  that  Barbara  Scott,  one  of  the 
grantors,  was  or  had  been  married;  but  it 
does  not  appear  whether  her  husband,  If  she 
had  been  married,  was  living  or  not  at  the 
time  of  the  execution  of  the  deed.  There  is 
no  evidence,  so  far  as  I  can  find,  in  the  record 
on  this  point" 

(2)  James  M.  Stowers  acquired  a  two-sev- 
enths interest  in  the  lands  In  question  from 
one  James  R.  Bales,  and  the  deed  therefor 
was  all-sufficient  and  duly  recorded.  One  of 
these  one-seventh  Interests  was  acquired  by 
Bales  from  Margaret  Perkey,  a  sister  of 
Elijah  Lambert,  deceased,  by  deed  of  release 
and  quitclaim  dated  October  7, 1869,  duly  ex- 
ecuted and  recorded.  The  suggestion  of  de- 
fect made  by  the  commissioner  is:  "It  ap- 
pears in  the  evidence  that  Margaret  Perkey 
was  married,  but  It  does  not  appear  whether 
her  husband  was  living  at  the  time  of  the  ex- 
ecution of  this*  deed.  If  he  was  living,  then 
he  should  have  united  in  the  deed." 

In  the  first  suggestion  is  Involved  the  po^ 
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sible  right  ot  curtesy  in  the  husband  of  Bar- 
bara Scott  in  one-fourth  of  one-seventh  of 
one-half  of  the  land ;  and  in  the  second  is  in- 
volved the  possible  right  of  curtesy  in  the  hus- 
band of  Margaret  Perkey  in  one-seventh  of 
one-half  of  the  land. 

Commissioner  Kegley,  as  he  was  authorized 
by  the  general  clause  of  reference  in  the  de- 
cree»  at  the  request  of  counsel  for  James  M. 
Stowers  and  children,  made  and  filed  as  a 
part  of  his  report  a  statement  showing  the 
balance  due  to  James  M.  Stowers  on  the  said 
bonds  of  appellants  to  be  $1,258.79,  with  in- 
terest on  $785.62  from  October  7,  1903. 

The  cause  coming  on  to  be  heard  upon 
tlie  pleadings  and  exhibits  therewith  and 
theretofore  considered,  and  the  report  of 
Commissioner  Kegley,  and  the  depositions 
and  exhibits  therewith,  the  circuit  court 
made  its  decree  of  December  7,  1903,  ap- 
pealed from,  which  holds  "that  the  contract 
for  the  sale  of  the  lands  in  the  bill  and  pro- 
ceedings mentioned,  and  executed  between 
the  complainants  and  James  M.  Stowers  and 
wife,  dated  the  5th  day  of  September,  1890, 
is  valid  and  enforceable,  notwithstanding 
the  death  of  Mrs.  Stowers;  that  any  question 
of  the  loss  of  the  general  warranty  of  the 
wife,  if  ordinarily  jBufficient  to  bar  specific 
performance,  was  waived  by  complainants, 
who,  after  her  death,  recognized  the  contract 
as  subsisting  by  retaining  the  possession  of 
the  land  and  making  payments  thereon.'* 
And  the  court,  being  of  opinion  that  it 
should  settle  the  entire  controversy  in  the 
cause,  and  not  remit  either  party  to  any 
remedy  at  law,  proceeded  to  decree  further 
as  follows:  That  said  report  of  Commission- 
er Kegley  be  confirmed.  That  the  title  of 
the  said  land  is  good  and  marketable,  and 
that  the  contract  for  the  sale  of  said  land 
be  specifically  enforced,  and,  to  that  end, 
that  James  M.  Stowers  recover  of  appellants 
(complainants  below)  the  sum  of  $1,258.79, 
with  interest  on  $785.62  from  October  7, 
1903,  and  the  costs  of  this  suit,  for  which 
said  James  M.  Stowers  might .  have  execu- 
tion when  the  deed  thereinafter  referred  to 
are  executed  and  filed  with  the  papers  in 
the  cause;  said  sum  decreed  being  the  bal- 
ance of  the  purchase  money  due  for  the  land, 
as  shown  by  Commissioner  Kegley's  report. 
And  further,  that  James  M.  Stowers  and  his 
children,  heirs  at  law  of  Mary  U.  Stowers 
(Polly  M.  Stowers),  having  executed  and  filed 
with  their  answer  a  deed  to  said  land,  con- 
veying the  same  to  said  purchasers,  the 
clerk  of  the  court  is  directed  to  deliver  same 
when  the  purchasers  pay  the  decree  there- 
inbefore rendered  against  them  for  pur- 
chase money;  but  as  two  of  said  grantors, 
viz.,  Rufns  M.  Stowers  and  Samuel  C.  Stow- 
ers, were  infants  at  the  time  of  the  execu- 
tion of  said  deed,  W.  J.  Henson  was  ap- 
pointed a  special  commissioner,  who,  as 
such,  should  execute  a  deed  conveying  the 
interest  of  the  said  Rufus  M.  and  Samuel  C. 
Stowers  In  said  lands  to  said  purchasers, 
and,  if  either  of  them  should  have  attained 


the  age  of  21  years,  such  one  should  Join  la 
the  deed  conveying  with  general  warranty 
the  tracts  of  land  mentioned  in  said  con- 
tract, which  provided  for  conveyance  with 
general  warranty,  and  with  special  warranty 
the  tract  for  which  the  contract  provided 
for  conveyance  with  special  warranty. 

Pursi^ant  to  the  decree,  and  Rufus  M. 
Stowers  having  attained  full  age,  he  and  W. 
J.  Henson,  commissioner,  duly  executed  and 
filed  with  the  elerk  of  the  court,  March  17» 
1904,  a  deed,  as  required  by  the  decree. 

As  we  have  seen,  Polly  M.  Stowers  acquir- 
ed title  to  nine-fourteenths  of  the  lands 
which  are  the  subject  of  this  suit  by  descent 
from  her  father,  who  died  in  March,  1880, 
the  title  to  which  came  to  her,  as  Commis- 
sioner Kegley  reports,  '^perfect  and  free 
from  question";  and  counsel  for  appellants 
now  concede  in  their  reply  brief  that  imd^r 
the  law  as  it  stood  at  the  date  of  the  con- 
tract of  September  5,  1890,  a  married  wom- 
an could  make  a  valid  sale  of  her  statutory 
separate  estate.  This  being  conceded,  it  is 
settled  that  a  contract  made  by  a  married 
woman  for  the  sale  of  her  separi^e  estate 
may  be  enforced  in  a  court  of  equity  in 
suits  for  or  against  her.  This  was  done  in 
Gentry  v.  Gentry,  87  Va.  478,  12  S.  E.  966, 
where  the  contract  was  entered  Into  between 
the  parties  on  the  3d  day  of  July,  1888,  and 
whether  the  estate  the  married  woman  con- 
tracted to  sell  was  an  equitable  or  a  statu- 
tory separate  estate  does  not  appear  from 
the  reported  case,  but  it  does  appear  that  it 
was  her  separate  and  sole  property;  and 
this  court  afilrmed  the  decree  of  the  circuit 
court  enforcing  specific  execution  of  the 
contract 

In  Va.  Coal  &  Iron  Co.  v.  Roberson,  88 
Va.  116,  13  S.  E.  350,  the  land  in  controversy 
was  the  separate  estate  of  the  wife,  ac- 
quired under  the  statute  enacted  April  4» 
1877,  known  as  the  "Married  Woman's  Act," 
and  there  was  a  deed  made  by  Robersoi) 
and  wife  to  Chas.  W.  Kilgore,  dated  the  1st 
day  of  March,  1880.  The  acknowledgment 
of  the  parties  thereto  being  found  defective, 
Roberson  and  wife  refused  to  perfect  it. 
Suit  was  brought  against  them  by  the  own- 
ers of  the  land  to  compel  a  perfection  of  the 
deed,  which  suit  was  resisted  by  Roberson  and 
wife,  who  made  the  contention  that  the  wife 
could  not  be  made  to  execute  a  deed.  The 
court  held  that  the  certificate  was  Imper- 
fect, but  that  the  imperfect  deed  constitut- 
ed a  contract,  under  the  married  woman's 
act,  and  specific  performance  could  be  en- 
forced. It  therefore  reversed  the  lower 
court,  and  decreed  that  the  married  woman 
should  be  compelled  to  make  a  proper  deed, 
and,  upon  her  failure  or  refusal  to  do  so,  the 
court  could  have  a  commissioner  execute  a 
deed  so  as  to  conclude  her  rights. 

And  in  the  case  of  Clinch  River  Veneer  Ca 
T.  Kurth.  90  Va.  737,  19  S.  B.  878.  it  was 
also  held  that  the  married  woman's  deed 
therein  luvolved  was  defective,  but  was  en- 
forceable In  equity  as  an  executory  contract* 
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Tbls  case  came  under  review  In  Gell  r.  Geil, 
101  Va.  773,  45  S.  A  325,  where  the  court 
declared  that  the  opinion  In  the  case  of 
Clinch  Riyer  Veneer  Ck).  v.  Kurth  was  not 
sound,  so  far  as  It  held  the  dertiflcate  of  the 
deed  therein  Involved  to  be  defective,  and 
held  a  certificate  with  a  similar  omission  to 
be  good;  but  no  disapproval-  was  announced 
as  to  the  fact  that  such  a  deed,  if  defective, 
might  be  treated 'as  an  executory  contract, 
upon  which  a  suit  might  be  prosecuted  for 
specific  performance  of  the  contract. 

Wood  V.  Walker,  92  Va.  27,  22  S.  E.  523, 
Is  cited  as  authority  for  the  proposition  that 
a  good  title  must  be  shown,  and  a  valid  deed 
tendered,  In  order  to  authorize  the  specific 
enforcement  of  a  contract  for  the  sale  of 
land,  but  that  case  has  no  bearing  upon  the 
case  In  hand.  In  a  case  where  the  rule  In 
Wood  V.  Walker  applies,  the  court  will  not 
execute  a  contract  at  the  Instance  of  a  ven- 
dor unless  the  deed  is  made;  and  where  the 
vendor  has  the  Initiative,  as  in  that  case,  he 
should  do  all  the  court  could  require  l^im  to 
do  by  his  pleadings  In  the  beginning.  As 
remarked  by  counsel  for  appellees,  there  are 
many  cases  where  specific  performance  may 
be  sought,  where  It  would  be  impossible  to 
file  and  perfect  a  deed  until  the  court  had 
passed  upon  the  rights  of  the  parties,  and  de- 
clared the  kind  of  deed  necessary  to  be  made, 
or  where  the  court,  through  a  commissioner, 
could  carry  out  its  decree. 

In  this  case  appellants  called  upon  appel- 
lees to  exhibit  their  title  to  the  court.  In  or- 
der that  it  might  be  inspected  by  the  court, 
and  all  questions  concerning  the  title  might 
be  adjudicated,  so  that.  If  good,  appellants 
might  have  proper  conveyances  executed, 
and.  If  not  good,  that  the  contract  by  which 
Stowers  and  wife  agreed  to  sell  to  them  the 
lands  be  rescinded,  and  the  purchase  money 
theretofore  paid  refunded.  With  their  an- 
swer, as  we  have  seen,  appellees  tendered  a 
properly  executed  deed  for  the  land,  to  the 
extent  of  the  interest  of  Stowers  and  all  of 
the  children  and  heirs  of  Polly  M.  Stowers, 
his  wife,  with  the  exception  of  two,  who  were 
then  under  age;  and  the  decree  of  the  court 
provided  for  a  proper  conveyance  from  these 
two  of  their  Interests  In  the  lands  to  the 
appellants,  thus  vesting  In  them  a  good  and 
marketable  title  to  the  lands  If  the  defects 
In  the  title  suggested  by  Commissioner  Keg- 
ley  did  not  exist,  as  to  which  we  will  have 
more  to  say  later. 

Counsel  for  appellants  seem  to  think  that 
they  could  not  acquire  title  to  the  lands 
without  a  deed  executed  by  Stowers  and  his 
wife,  as  required  by  section  2502  of  the  Code 
of  1887  [Va.  Code  1904,  p.  1272],  since  mar- 
ried women  can  only  convey  title  to  their 
estates  according  to  statutory  requirements; 
and  Augusta  National  Bank  v.  Beard,  100 
Va.  687,  42  S.  E.  694,  Is  cited  as  authority 
for  the  proposition.  It  is  true,  It  was  held 
in  that  case  that  the  married  woman's  law 
does  not  by  Implication  repeal  section  2502, 
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but  all  that  was  decided  Ifl  tbat  flection  ^602 
could  have  no  other  interpretation  gtven  to 
it  than  that  It  frees  a  wife  from  liability  on 
a  covenant  of  warranty  contained  in  the  con 
veyance  as  completely  as  did  the  prior  stat- 
ute, except  when  made  With  reference  to  her 
separate  estate  as  a  source  of  credit;  and,  no 
reference  being  made  In  the  deed  to  the 
wife's  separate  estate,  it  was  as  If  there  were 
no  covenant  of  warranty  therein  contained, 
so  far  as  the  wife  was  concerned.  It  cannot 
be  maintained  that  this  statute  would  prohib- 
it a  married  woman  from  carrying  out  her 
executory  contracts,  or  Inhibit  or  Interfere 
with  a  court  of  equity  In  enforcing  against 
her  her  contracts  with  reference  to  her  sep- 
arate estate,  for,  if  such  was  the  case,  the 
greater  portion  of  the  married  woman's  acts 
would  be  absolutely  nugatory. 

Polly  M.  Stowers'  was  bound  by  her  con- 
tract, enforceable  In  a  court  of  equity,  to 
convey  her  Interest  in  the  lands  to  appel- 
lants; and  all  that  a  deed  from  her  husband 
and  herself,  executed  as  provided  by  sec- 
tion 2502,  would  have  availed  the  appellants, 
and  which  they  lost  by  her  death,  was  her 
contingent  right  of  dower  in  that  portion  of 
the  lands  which  belonged  to  her  husband, 
and  this  is  obviated  by  the  fact  that  she  was 
dead  when  title  to  the  lands  waS  tendered  to 
appellants  by  the  deed  from  Stowers  and  the 
adult  children,  and  that  of  the  guardian  ad 
litem  for  the  infant 

By  appellants'  second  assignment  of  error 
they  assert  that  the  personal  representative 
of  Polly  M.  Stowers  shonld  have  been  before 
the  court  when  the  decree  was  rendered,  and 
that  such  personal  representative  has  a  sub- 
stantial interest  In  the  case. 

The  bill  was  filed  by  appellants  for  the 
purpose  primarily  of  enjoining  an  action  at 
law  which  had  been  institnted  against  them 
on  the  purchase-money  bonds  executed  by 
them  to  James  M.  Stowers  for  the  land  in 
controversy,  with  the  further  prayer  that  the 
defendants  exhibit  title  to  the  lands,  etc.; 
and  they  seem  not  then  to  have  regarded  the 
personal  representative  of  Polly  M.  Stowers 
as  a  necessary  party  to  this  suit,  as  he  was 
not  made  a  party.  Nowhere  and  at  no  time 
throughout  the  proceedings  In  this  suit  have 
appellants  questioned  the  right  of  James  M. 
Stowers  to  receive  the  purchase  money.  Pol- 
ly M.  Stowers,  In  signing  the  contract,  stip- 
ulated that  the  money  should  be  paid  to 
him;  and  by  It  she' and  those  claiming  un- 
der her  as  her  heirs  and  distributees  were 
bound,  so  far  as  appellants  were  concerned. 
Why  this  was  done,  we  know  not,  nor  need 
It  be  known,  as  she  had  a  perfect  right  to 
give  the  money  to  her  husband  if  she  so 
desired,  and  she  had  the  right  to  contract 
with  them  so  as  to  bind  them  to  pay  It  to 
her  husband,  as  she  did.  Her  children  and 
her  distributees  were  before  the  court,  and 
none  of  them  disputed  the  right  of  their  fa- 
ther to  receive  the  money. 

In  Strother  v.  Hull,  23  Grat  652,  which 


tt70 


61  SOUTHJilASTBKN  BBPOBTBOL 


(Va. 


was  a  aoit  for  a  lettiement  of  an  adminlstia- 
ttoa  account  and  the  distribution  of  the  es- 
Ute,  it  was  contended  that  as  one  of  the  leg- 
atees died  a  minor,  and  the  personal  repre- 
sentatlye  was  not  before  the  court,  it  was 
certainly  irregular  to  proceed  to  a  distribu- 
tion of  the  estate  of  the  deceased  minor,  al- 
though she  died  a  minor,  intestate,  and  un- 
married, without  bringing  her  personal  rep- 
resentative before  the  court;  but  the  court 
held  that  to  have  brought  the  personal  repre- 
sentative of  the  deceased  party  before  the 
court  would  have  been  the  merest  matter  of 
form,  as  all  the  parties  beneficially  interested 
In  the  estate  were  before  the  court,  and  it 
was  not  pretended  that  there  were  outstand- 
ing debts  to  collect  or  to  pay,  other  than  the 
estate  in  the  hands  of  appellant,  and  no  one 
could  be  injured  by  the  absence  of  the  per- 
sonal representative  of  the  deceased  party 
Interested. 

In  the  case  at  bar  it  has  not  been  sug- 
gested that  there  were  outstanding  debts 
due  to  Polly  M.  Stowers  to  be  collected,  or 
debts  against  her  to  be  paid,  and  we  can  see 
no  reason  whatever  why  her  personal  repre- 
sentative should  have  been  made  a  party. 

Under  the  third  assignment  of  error  it  is 
urged  that  the  circuit  court  erred  in  sus- 
taining so  much  of  Commissioner  Kegley's 
report  as  reported  a  balance  due  on  the 
purchase-money  bonds,  because  no  such  ques- 
tion had  been  raised  in  the  pleadings  in 
the  cause,  and  this  question  had  not  been 
submitted  to  the  commissioner. 

There  was  no  exception  taken  to  Com- 
missioner Kegley's  report,  and  the  general 
clause  of  reference  in  the  decree  was  ample 
to  authorize  the  statement  in  his  report, 
made  at  the  instance  of  a  party  to  the  cause, 
showing  a  balance  due  on  the  bonds  pay- 
able to  James  M.  Stowers. 

The  rule  in  such  cases  as  this,  laid  down 
in  Walters  v.  Bank,  76  Va.  12,  and  sanctioned 
in  numerous  cases  following,  is  that,  when 
a  court  of  equity  has  once  acquired  Juris- 
diction of  a  cause  on  equitable  grounds,  it 
may  go  on  to  a  complete  adjudication,  even 
to  establish  legal  rights  which  would  be 
otherwise  beyond  the  scope  of  its  authority. 

As  was  said  in  the  opinion  in  Parker  v. 
Dee,  2  Chy.  Gas.  200,  "When  this  court  can 
determine  the  matter,  it  shall  not  be  a  hand- 
maid to  other  courts,  nor  beget  a  suit  to 
be  ended  elsewhere.*' 

In  this  case  the  Jurisdiction  of  the  court 
was  invoked  by  appellants,  and  in  it  the 
court  took  Jurisdiction  of  all  the  parties  in- 
terested and  the  subject-matter  of  litiga- 
tion, and  the  appellants  cannot  be  heard 
to  deny  the  Jurisdiction  of  the  court  to  set- 
tle all  matters  in  controversy  between  the 
parties  in  accordance  with  the  well-estab- 
lished rule  which  we  have  Just  quoted.  Es- 
pecially are  they  not  to  be  beard  to  question 
in  this  court  the  authority  of  the  circuit 
court  to  ascertain  and  determine  the  amount 
due   from    them    on    their   purchase-money 


bonds  for  the  subject-matter  of  the  litiga- 
tion, when  there  is  no  suggestion  of  error 
in  the  calculation  made  and  reported  by  the 
commissioner,  whose  report  was  confirmed 
without  exception. 

The  fourth  assignment  of  error  relates  to 
the  suggestions  made  by  the  commissioner 
as  to  the  deeds^from  John  Kensll  and  others 
to  James  M.  Stowers,  and  from  Margaret 
Perkey  to  James  Bales.  • 

Through  all  the  delay  in  the  payment  of 
the  purchase  money  for  the  lands  in  ques- 
tion, and  the  many  interviews  between  ap- 
pellants and  James  M.  Stowers,  they  made 
no  suggestion  whatever  that  they  objected 
to  the  title  to  the  lands,  until  threatened 
with  a  suit  on  their  bonds  by  James  M. 
Stowers;  and,  in  addition  to  this,  they  no- 
where during  the  taking  of  depositions,  and 
when  they  were  afforded  an  opportunity  to 
do  so,  made  inquiry  as  to  whether  Bar- 
bara Scott  or  Margaret  Perkey  was  mar- 
ried at  the  date  of  the  deeds  in  questiofi. 
The  conveyance  of  the  Kensil  interest  was 
made  to  James  M.  Stowers  on  the  14th  of 
October,  1868,  which  was  about  30  years 
before  the  institution  of  this  suit,  and  more 
than  35  years  before  the  final  decree  ren- 
dered therein;  and,  from  the  testimony  of 
James  M.  Stowers»  which  is  not  contradicted, 
he  had  been  in  possession  of  this  land  ever 
since  he  bought  it  The  conveyance  of 
Margaret  Perkey  to  James  Bales  bears  date 
the  17th  day  of  September,  1869,  about  34 
years  before  the  final  decree  in  this  cause. 
So  that  James  M.  Stowers  and  the  appel- 
lants together  had  continuous,  actual,  open, 
and  exclusive  possession  of  the  lands  con- 
veyed by  Barbara  Scott  and  Margaret  Per- 
key for  more  than  30  years  before  this  suit 
was  brought  These  facts  and  circumstan- 
ces, together  with  the  further  fact  that  the 
deeds  executed  by  Barbara  Scott  and  Mar- 
garet Perkey  are  perfect  upon  their  face, 
raise,  we  think,  a  presumption  that  neither 
of  them  had  a  husband  living  to  Join  in  the 
deeds. 

Maupin,  In  his  work  on  Marketable  Title 
to  Real  Estate,  S  292,  says:  "A  purchaser 
may  be  compelled  to  take  a  title  resting  up- 
on a  hostile,  adverse,  and  uninterrupted  pos- 
session under  color  of  title  which  has  con- 
tinued a  Buflacient  length  of  time  to  bar  the 
rights  of  any  possible  adverse  claimant" 

The  same  author,  at  page  703,  discussing 
title  dependent  upon  adverse  possession, 
where  a  vendor  relies  on  the  statute  of  lim- 
itations to  cure  a  defect  in  his  title  which 
is  contested  by  his  vendee,  says:  'There 
must  be  some  present  ground  to  apprehend 
that  the  title  will  be  disputed,  and  the  means 
of  sustaining  It  unavailing  to  the  purchaser." 

A  similar  question  was  raised  in  Gibson 
V.  Brown  (III.)  73  K.  BL  578,  in  which  it  was 
said  that,  while  a  court  of  equity  will  never 
force  upon  a  vendee  a  doubtful  title,  imma- 
terial defects  and  technical  objections,  where 
a  purchaser  gets  substantially  what  he  con- 
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tracts  for,  will  not  be  permitted  to  be  set 
up  to  defeat  a  decree  of  specific  perform- 
ance. 

Under  tlie  fifth  assignment  of  error,  ap- 
pellants contend  that  there  could  be  no 
proper  decree  in  this  case  against  them  for 
the  balance  due  on  the  purchase  money  with- 
out filing  a  cross-bill,  to  which  the  personal 
representative  of  Polly  M.  Stowers  would  be 
a  necessary  party. 

It  is  true  that  an  answer  to  a  bill  often 
asks  that  the  answer  be  treated  as  a  cross- 
bill, if  the  respondent  wishes  afiirmatlTe 
relief  which  would  be  antagonistic  to  the 
relief  sought  in  the  bill,  with  the  right  of 
complainant  to  respond  thereto  by  answer; 
but  whether  a  cross-bill  be  resorted  to,  or 
not,  depends  upon  the  attitude  the  complain- 
ant assumes. 

James  M.  Stowers  had  sued  to  recover  of 
appellants  the  amount  due  on  the  purchase- 
money  bonds  he  held,  which  were  long  past 
due,  and  the  bill  in  this  cause  was  filed  by 
appellants,  making  James  M.  Stowers  and 
the  heirs  at  law  of  Polly  M.  Stowers  (nam- 
ing them)  parties  defendant  thereto;  the 
prayer  of  the  bill  being  **that  they  be  re- 
quired to  produce  before  this  court  the  title 
of  said  James  M.  Stowers  and  said  Polly 
Stowers,  or  either  of  them,  to  said  land,  in 
order  that  the  same  may  be  seen  and  in- 
spected by  the  court,  and  all  questions  con- 
cerning said  title  may  be  adjudicated,  so 
that,  if  good,  your  orators  may  have  proper 
conveyances  executed,  and,  if  not  good,  that 
said  contract  be  rescinded,  and  the  purchase 
money  so.  paid  by  them  be  refunded  by  the 
said  James  M.  Stowers  for  the  loss  of  the 
land." 

This  was  plainly  a  bill  for  specific  per- 
formance of  the  contract,  if  the  title  which 
they  sought  to  bring  out  proved  to  be  good; 
and  with  the  alternative  prayer  that,  if  It 
was  not  good,  the  contract  be  rescinded. 
The  decree  In  the  cause,  which  is  the  re- 
sult of  the  pleadings  and  proof,  demon- 
strates the  fact  that  there  was  no  need  of 
the  personal  representative  of  Polly  M. 
Stowers  to  be  made  a  party  thereto,  as  the 
decree  simply  carried  out  the  contract,  in 
requiring  the  appellants  to  pay  the  money 
directly  to  James  M.  Stowers,  to  whom  they 
agreed  by  their  contract  to  pay  It 

Under  the  sixth  assignment  of  error,  com- 
plaint is  made  of  the  action  of  the  court 
below  in  requiring  appellants  to  accept  the 
deed  executed  by  its  commissioner  on  be- 
half of  the  infant  defendants;  and  this  as- 
signment rests  upon  the  theory  that  appel- 
lants after  the  death  of  Polly  M.  Stowers 
could  not  be  compelled  to  accept  the  war- 
ranty of  the  heirs,  and  especially  to  accept 
the  commissioner's  deed  on  behalf  of  the 
infants. 

We  are  wholly  unable  to  see  any  iherit  in 
this  assignment.  As  we  have  seen,  the  court, 
after  declaring  that   the*  contract  of   Sep- 


tember 5, 1S90,  it  valid  and  enforceable,  not- 
withstanding the  death  of  Mrs.  Stowers. 
declares  that  any  question  of  loss  of  the 
general  warranty  of  the  wife,  if  ordinarily 
sufi^cient  to  bar  specific  performance,  was 
waived  by  appellants,  who  after  her  death 
recognized  the  contract  as  subsisting  by  re- 
taining the  possession  of  the  lands  and 
making  payments  thereon.  This  declaration 
is  sustained  by  the  facts  already  stated, 
and,  if  necessary,  other  equally  cogent  rea- 
sons for  it  might  have  been  given — ^among 
them,  that  appellants  desired  and  obtained 
possession  of  the  lands  "for  prospecting  for 
minerals  or  mining  for  same,*'  and,  having 
ascertained  that  the  purposes  for  which  they 
desired  the  lands  had  failed,  without  paying 
the  purchase  money,  they  retained  posses- 
sion of  the  lands  down  to  the  time  of  the 
institution  of  this  suit,  and  to  the  present 
day;  and  the  lands,  profitable  to  James  M. 
Stowers  for  farming  purposes  when  he  sur- 
rendered the  possession  thereof,  and  long 
prior  thereto,  have  become  greatly  deterio- 
rated, if  not  entirely  worthless  for  those  • 
purposes.  James  M.  Stowers  was  asked 
why  he  and  his  wife  did  not  convey  the 
lands  to  complainants  before  his  wife's 
death,  to  which  he  made  reply:  "Because 
we  had  not  received  our  money.  We  were 
ready  to  do  If^  The  money  was  due,  as 
we  have  already  said,  when  Mrs.  Stowers 
died,  and  James  Stowers  further  testified 
that  he  had  made  every  exertion  possible  to 
collect  it,  except  to  sue  upon  the  bonds;  so 
that,  if  the  warranty  of  Mrs.  Stowers  was 
necessary  or  even  desirable  to  appellants, 
they  have  no  one  to  blame  for  their  failure 
to  get  it,  except  themselves. 

The  seventh  and  last  assignment  of  error 
refers  again  to  the  refusal  of  the  court  to 
rescind  the  contract,  and  we  do  not  deem 
It  necessary  to  discuss  this  question  further 
than  has  already  been  done. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  decree  of  the  circuit  court  should 
be  affirmed. 


(104  Va.  217) 
VIRGINIA   IRON.   COAL  &  COKB  00.  v. 
LORE. 

(Supreme  Court  of  Appeals  of  Virginia.     June 
22,  1905.) 

1.  Masteb  anu  Sebvant--Death  or  Serv- 
ant—Rules— Failure  TO  Promulgate— 
Fatlxtbb  to  Warn  —  Neolioence  —  Bvi- 

UENCE. 

In  an  action  for  death  to  a  servant,  evi- 
dence held  to  sustain  a  finding  that  defendant 
was  guilty  of  negligence  in  failing  to  promul- 
gate rules  for  the  protection  of  decedent,  and,  In 
the  absence  of  rules.  In  not  warning  him  of  the 
danger  attending  his  work  from  the  use  of  de- 
fendant company's  yard  by  the  railroad  com- 
pany. 

2.  Same— CoNTRiBUTOBT  Neglioencb— Ques- 
tion FOB  Jury. 

Where,  in  an  action  for  death  of  a  servant 
in  collision  between  a  railroad  train  operating 
In  defendant's  yard  and  defendant's  dinkey  en- 
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cine  and  slag  pot»  defendant's  engineman  testi- 
fied that  it  was  his  iiabit  to  leave  a  switch 
open  when  he  went  ont  with  slag,  and  to  close 
it  when  he  returned  to  the  main  track,  wheth- 
er the  leaving  of  such  switch  open,  in  the  ab- 
sence of  any  rule  on  the  subject,  was  cofitribu- 
tory  nejrligence,  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  1089-1132.] 

Error  to  Corporation  Court  of  Bristol. 

Action  by  one  Lore  against  the  Virginia 
Iron,  Coal  &  Coke  Company.  From  a  judg- 
ment for  plaintiff,  defendant  brings  error. 
Affirmed. 

Cabell  &  Cabell,  for  appellants.  A.  H. 
Blanchard,  H.  W.  Sutherland,  and  Jno.  E. 
Burson,  for  appellee. 

BUCHANAN,  J.  H.  0.  Massle,  whilst  In 
the  service  of  the  Virginia  Iron,  Coal  &  Coke 
Company,  lost  his  life,  and  this  action  was 
brought  by  his  x)ersonaI  representative  to  re- 
cover damages  therefor,  upon  the  ground 
that  bis  decedent's  death  was  caused  by  the 
negligence  of  that  company. 

Upon  the  trial  of  the  cause  the  defendant 
company  demurred  to  the  evidence,  which 
demurrer  was  overruled  by  the  court,  and 
a  judgment  rendered  in  favor  of  the  plain- 
tiff for  $3,000.  To  that  judgment  this  writ 
of  error  was  awarded. 

It  appears  that  the  defendant  company 
was  the  owner  of  a  large  furnace  for  the 
manufacture  of  Iron,  located  In  the  city  of 
Bristol.  Attached  to  the  furnace  was  a 
large  yard,  in  which  are  tracks  and  switches 
belonging  to  and  used  by  the  company  In 
hauling  material  and  refuse  from  one  part 
of  the  yard  to  another.  By  some  arrange- 
ment with  the  furnace  company,  the  nature 
of  which  is  not  shown  by  the  record,  the  Vlr^ 
ginia  &  Southwestern  Railway  Company, 
with  its  own  locomotives,  cars,  and  em- 
ployes, delivered  materials  and  supplies  upon 
the  defendant  company's  yard  for  use  at 
its  furnace.  The  map  or  diagram  below 
shows  genecally  the  location  of  the  furnace, 
its  yard,  tracks,  and  switches,  the  point 
where  the  railway  company  entered  the 
yard,  and  the  point  where  the  plaintiff's  de- 
cedent lost  his  life: 

w 


On  the  evening  before  the  accident,  which 
occurred  just  before  day  the  next  morning, 
the  defendant  company  employed  the  plaln- 
tlfTs  decedent  to  aid  In  hauling  slag  from 
the  furnace  to  the  dumping  groimd  in  its 
yard.  The  machinery  used  for  that  purpose 
was  a  slag  pot  or  ladle  on  wheels,  and  a 
small  steam  engine  called  a  "dinkey."  The 
engineman  and  his  helper,  the  plaintiff's  in- 
testate, known  as  the  ••potman,"  had  been 
operating  this  machine  the  night  preceding 
the  accident,  and  were  returning  from  the 
tipple  track  toward  the  main  furnace  track, 
slag  pot  In  front,  when  they  were,  without 
warning,  run  Into  by  the  cars  of  the  Vir- 
ginia &  Southwestern  Railway  Company, 
which  were  being  pushed  into  the  yard,  and 
the  plaintiff's  Intestate  killed. 

The  grounds  of  negligence  upon  which  the 
plaintiff  bases  his  right  to  recover  are  that 
the  defendant  company  failed  to  warn  his 
decedent  of  the  dangers  attending  his  em- 
ployment, and  had  no  rules  defining  the  man- 
ner in  which  Its  work  was  to  be  done,  for  the 
purpose  of  protecting  its  employes. 

It  appears  that  no  warning  or  instruction 
was  given  the  decedent,  and  that  the  defend- 
ant had  promulgated  no  rules.  The  conten- 
tion of  the  defendant  company  is  that  the 
decedent  needed  no  warning,  because  when 
employed  he  repres^ited  that  he  had  worked 
before  In  this  same  capacity,  and  that,  al- 
though the  defendant  company  had  promul- 
gated no  rules,  the  rules  of  the  railway  com- 
pany governing  Its  employte  In  running  Its 
locomotives  and  cars  upon  the  furnace  yard 
were  sufficient  for  the  protection  of  the  em- 
ployes of  the  defendant  company.  It  ap> 
pears  that  the  furnace  bad  been  In  operation 
for  four  or  five  years,  and  that  the  decedent 
had  worked  at  or  about  the  furnace,  ••off  and 
on,"  ever  since  it  was  built,  and  that,  when 
employed  the  evening  before  his  death,  he 
was  asked  if  he  had  ever  worked  In  that 
capacity  before,  and  his  reply  was  that  he 
had. 

If  he  had  worked  as  ••potman"  at  the  de- 
fendant company's  furnace  before  his  last 
employment,  and  the  dangers  attending  that 
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work  were  no  greater  than  when  he  had  for- 
merly worked  there,  no  further  Id  st ruction 
or  warning  was  necessary.  The  decedent*s 
mother,  who  liyed  near  the  furnace,  testified 
positively  that  her  son  had  never  worked  in 
that  capacity  at  that  furnace.  It  further 
appears  that  the  decedent  had  heen  absent 
from  Bristol,  and  had  only  returned  the  day 
before  his  death.  Prior  to  that  time — ^how 
long  does  not  appear — ^the  rules  of  the  rail- 
way company  made  it  the  duty  of  its  em- 
ployes, and  the  practice  was,  before  running 
its  locomotives  and  cars  Into  the  yard  of  the 
defendant  company,  to  sound  certain  blasts 
of  the  whistle,  and  to  get  reply  blasts  from 
the  "dinkey*'  engine  of  the  defendant  com- 
pany. At  the  time  the  accident  occurred  the 
city  of  Bristol  was  enforcing  its  ordinance 
prohibiting  whistling  In  the  yard,  and  the 
rule  referred  to  above  was  no  longer  In  force. 
It  appears  that  the  decedent  knew  that  the 
railroad  company's  locomotive  and  cars 
might  be  sent  into  the  defendant  company's 
yard  at  any  time  during  the  day  or  night, 
but  the  record  does  not  show  that  he  knew 
that  the  rule  or  practice  referred  to  was  no 
longer  in  force,  or  that  they  could  be  brought 
into  the  furnace  yard  without  sounding 
whistle  or  bell. 

After  the  abrogation  of  that  rule  of  the 
railway  company,  if  not  before,  it  was  clear- 
ly the  duty  of  the  defendant  company  to 
promulgate  rules  for  the  protection  of  its  em- 
ployes upon  its  yard,  used  as  it  was  by  the 
railway  company.  Two  companies  operating 
steam  engines  and  cars  upon  the  same  tracks 
in  the  same  yard,  running  backyards  as  well 
as  forwards,  at  all  hours  of  the  day  and 
night  were  engaged  in  such  a  complex  busi- 
ness that  in  the  exercise  of  reasonable  care 
they  should  have  foreseen  and  anticipated 
that,  unless  they  promulgated  rules  for  the 
protection  of  their  employes  in  the  discharge 
of  their  duties,  a  collision  like  that  which 
did  occur  was  not  only  probable,  but  inevita- 
ble. Failure  to  promulgate  rules  under  such 
circumstances  is  such  negligence  as  renders 
them  responsible  for  injiuries  resulting  there- 
from. Richmond  Granite  Co.  v.  Bailey,  92 
Va.  554,  24  S.  B.  232;  Moore  Lime  Co.  v. 
Richardson's  Adm'r,  95  Va.  326,  335,  28  8.  B. 
334,  64  Am.  St.  Rep.  785;  N.  &  W.  Ry.  Co.  v. 
Graham,  96  Va.  430.  434,  81  S.  B.  604;  1 
Labatt  on  Master  &  Servant,  §§  210,  211. 

The  railway  company  recognized  its  duty 
in  this  respect,  and  until. the  abrogation  of 
the  rule  requiring  its  employes  to  give  notice 
when  they  were  going  to  enter  the  defendant 
company's  yard  with  engines  and  cars,  and 
to  get  a  reply  from  the  dinkey  engine,  its 
rules  seem  to  have  been  sufficient;  but  upon 
the  abrogation  of  that  rule  its  only  rules 
were  the  general  railway  rules  which  govern 
when  entering  its  own  yards,  viz.,  not  to  use 
excessive  speed  in  the  yard,  to  keep  the 
switches  properly  set,  and  to  have  on  the 
front  end  of  the  train  in  the  daytime  a  man 
stationed,  and  at  night  a  lantern. 


It  does  not  appear  that  the  decedent  had 
ever  been  a  railway  employd,  or  knew  any- 
thing about  the  rules  or  practices  which  gov- 
erned the  railway  company's  employte  at 
the  time  of  the  accident 

Under  the  facts  and  circumstances  of  the 
case,  we  are  of  opinion  that  the  defendant 
was  guilty  of  negligence  in  not  promulgating 
rules  for  the  protection  of  its  employes,  and, 
since  it  had  no  such  rules,  in  not  warning 
the  decedent  of  the  dangers  attending  his 
work  as  "potman"  from  the  use  of  the  de- 
fendant company's  yard  by  the  railway  com- 
pany. 

The  defendant  company  insists  that  even 
if  it  were  guilty  of  negligence,  the  proximate 
cause  of  the  accident  was  the  negligence 
of  the  decedent  and  his  fellow  servant,  the 
engineman,  in  leaving  the  switch  open  when 
they  went  upon  the  tipple  track  with  the 
dinkey  engine  and  slag  pot. 

The  evidence  of  the  engineman  proves  tliat 
it  was  the  habit  or  custom  to  leave  the 
switch  open  when  they  went  out  with  slag, 
and  to  close  it  when  they  returned  to  the 
main  track.  Whether  or  not  leaving  the 
switch  open  in  accordance  with  that  custom, 
in  the  absence  of  any  rule  on  the  subject, 
was  contributory  negligence,  was,  under  all 
the  facts  and  circumstances  of  the  case,  a 
question  for  the  jury,  and,  as  they  might 
have  found  that  it  was  not  the  circuit  court 
did  not  err  in  so  holding. 

We  are  of  opinion  that  upon  the  whole  case 
there  was  no  error  in  the  judgment  complain- 
ed of,  and  that  it  should  be  affirmed. 

CU3  0a.296) 
GRAY  V.  WRIGHT. 
(Supreme  Court  of  Georgia.     June  15,  1905-.) 

1.  Consent  Decreb— Skitino  Aside. 

A  consent  decree  will  not  be  set  aside  be- 
cause, "through  accident  and  mistake,''  one  of 
the  consenting  parties  failed  to  introduce .  evi- 
dence which  was  in  his  possession,  and  which 
might,  if  submitted  on  a  trial,  have  resulted  in 
the  rendition  of  a  decree  different  from  the  one 
which  was  taken  by  consent. 

[Ed.  Note. — For  cases  in  point  see  vol.  19, 
Cent.  Dig.  Equity,  IS  945,  10^.] 

2.  Injunction— Cutting  Timber. 

It  is  not  error  to  refuse  to  ento'tain  a  pe- 
titioi\  to  enjoin  the  cutting  of  timber  on  land 
which,  by  a  decree  to  which  the  plaintiff  con- 
sented, has  been  legally  adjudged  to  be  the 
property  of  the  defendant. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction,  §  105.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Murray  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  Thomas  Gray  against  T.  M. 
Wright  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

H.  G.  Langston  and  G.  G.  Glenn,  for  plain- 
tiff in  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  ccHiciir^  except  SUMMONS,  C.  J., 
absent 
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ROBERTS  T.  STATE. 
(Supreme  CJourt  of  Georgia.     June  18,  1905.) 

1.  Homicide— Evidence. 

The  evidence  fully  authorized  the  jury  to 
find  that  the  deceased  was  murdered,  that  the 
accused  was  the  murderer,  and  that  the  defense 
of  insanity  was  not  sustained. 

2.  Same— Instrument  Oausinq  Death. 

The  circumstances  tending  to  show  that 
the  deceased  was  killed  with  the  instrument 
named  in  the  indictment  were  sufficient  to  war- 
rant the  jury  in  finding  that  this  charge  was 
sustained. 

3.  Same. 

When  the  body  of  a  woman  alleged  to  have 
been  murdered  was  found  upon  a  beof  in  a  room 
of  the  house  which  she  occupied  as  a  dwelling, 
with  the  head  crushed  in  two  places,  in  such  a 
manner  as  to  indicate  that  the  fatal  wounds 
were  inflicted  with  some  blunt,  smooth,  and 
round  instrument,  which  crushed  the  skull  with- 
out breaking  the  skin,  such  as  a  pole  or  piece  of 
iron  piping,  and,  shortly  after  the  discovery  of 
the  body,  oloody  bedclothes  were  found  behind 
a  cot  in  the  same  room,  and  a  curtain  pole, 
fractured  about  the  middle — the  breaks  appear- 
ing to  be  fresh — ^was  found  behind  a  trunk  in  an 
adjoining  room,  such  pole,  upon  being  identified 
by  witnesses  who  so  found  it,  was  admissible 
in  evidence  upon  the  trial  of  the  person  charged 
with  the  murder. 

4.  Criminal  Law— Argument. 

When  the  facts  above  indicated  were  shown 
by  the  evidence,  and  the  pole  was  introduced, 
the  solicitor  general  had  the  right,  in  his  argu- 
ment to  the  jury,  to  contend  that  this  pole  was 
the  weapon  used  by  the  murderer. 

5.  Murder— Evidence. 

When  a  husband  is  on  trial  for  the  alleged 
murder  of  his  wife,  evidence  tending  to  show  a 
long  course  of  ill  treatment  and  cruelty  on  his 
part  toward  her,  continuing  until  shortly  before 
the  homicide,  is  admissible.  Such  evidence  tends 
to  show  malice  and  motive,  and  to  rebut  the 
presumed  improbability  of  a  husband  murder- 
mg  his  wife. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  28» 
Gent  Dig.  Homicide,  §(  289,  SdS,  d22.] 

6.  Criminal  Law— Objections  to  Evidence. 

The  testimony  of  a  witness  that  on  a  given 
occasion  a  particular  person  appeared  to  be 
excited,  or  did  not  so  appear,  is  not  subject  to 
objection  upon  the  ground  that  it  Is  a  mere  opin- 
ion or  conclusion  of  the  witness,  and  therefore 
inadmissible. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  (  1037.] 

7.  Same— Instructions. 

Upon  the  trial  of  a  criminal  case,  it  is  not 
error  for  the  judge  to  shape  his  general  charge 
to  the  jury  upon  the  evidence  alone,  but  he 
should  at  some  stage  of  the  charge  appropriately 
instruct  the  jury  with  reference  to  the  prisoner's 
statement 

8.  Homicide— INSANTTT. 

The  trial  judge  fully  instructed  the  jury 
In  reference  to  the  law  applicable  to  the  defense 
of  insanity,  and  the  amount  of  mental  capacity 
necessarv  to  commit  the  crime  charged,  and  did 
not  err  in  failing  to  repeat  the  charge  upon  the 
subject  of  such  mental  capacity,  in  immediate 
connection  with  his  instruction  that  if  the  jury 
should  find  that  the  accused  took  the  life  of  the 
deceased  as  charged,  and  was  at  the  time  of  such 
mental  unsoundness  as  to  be  incapable  of  com- 
mitting a  crime,  they  should  acquit  him. 

9.  Same. 

There  was  no  error  in  refusing  to  charge 
that  the  defendant  had  introduced  evidence  of 
his  insanity  at  the  time  the  alleged  offense  was 
rrommitted,  and  that,  if  the  jury  believed  from 


a  preponderance  of  the  evidence  that  at  the  time 
of  the  alleged  offense  the  accoaed  waa  inaane, 
they  should  acquit  him. 
10.  Criminal  Law— Statement  of  Souoxtob 

General. 

The  fact  that  the  solicitor  general,  after 
asking  a  witness  for  the  accused  if  he  had  not, 
during  the  course  of  his  examination,  made  a 
certain  statement,  and  eliciting  from  the  witness 
the  reply  that  he  had  not  said  to  the  witness, 
in  the  hearing  of  the  jury.  "I  say  that,  you  did,** 
is  not  cause  for  a  new  trial,  although  the  state- 
ment of  the  prosecuting  officer  was  objected  to 
at  the  time,  and  the  court  failed  to  rebuke  his 
improper  conduct,  as  the  jury,  having  heard  ail 
of  the  testimony  of  the  witness,  were  not  at  all 
likely  to  be  misled  by  such  statement,  and  the 
particular  question  about  which  the  dispute 
arose  was  immaterial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Walker  Coun- 
ty;  W.  M.  Henry,  Judge. 

J.  B.  Roberts  was  convicted  of  mnrder,  and 
brings  error.    Affirmed. 

Roberts  was  indicted  for  the  murder  of  his 
wife,  and  upou  his  trial,  in  February  of  the 
present  year,  he  was  convicted  upon  evidence 
which  was  wholly  circumstantial.  He  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted.  The  groimds  of  the 
motion  were:  (1)  That  the  verdict  was  con- 
trary to  law.  (2)  That  It  was  contrary  to 
the  evidence.  (3)  That  it  was  contrary  to  the 
law  and  the  evidence,  and  without  evidence 
to  support  it  (4)  Because  the  indictment 
charged  that  the  offense  was  committed  by 
striking  the  deceased  with  a  curtain  pole,  and 
the  evidence  wholly  failed  to  show  that  It 
was  committed  In  this  way.  (5)  Because  the 
verdict  was  strongly  against  the  weight  of 
the  evidence  Introduced  to  show  the  Insanity 
of  the  accused  at  the  time  the  alleged  crime 
was  committed.  (6)  Because  the  evidence 
clearly  showed  that  at  the  time  of  the  homi- 
cide the  accused  was  of  such  unsoundness  of 
mind  as  to  be  Incapable  of  forming  a  criminal 
Intent  (7)  Because  J.  S.  Wilson  was  permit- 
ted, over  the  objection  of  the  defendant  to 
testify  as  follows:  "On  New  Year's  morning 
I  passed  Mr.  Robert's  home.  He  was  in  the 
house,  and  seemed  to  be  going  from  one  part 
of  the  house  to  the  other.  He  was  saying 
*God  damn*  something  or  other.  I  didn't  un- 
derstand what  names  he  used.  I  didn't  un- 
derstand very  much.  He  was  talking  to  his 
wife.  I  heard  her  say  *Papa'  a  time  or  two. 
That  was  all  I  heard  her  say."  (8)  Because 
this  witness  was  allowed  to  testify:  "He 
(defendant)  did  not  appear  to  be  excited  when 
he  came  to  me  in  the  woods.  After  I  got 
back  from  Chattanooga  he  appeared  to  be 
excited.  That  was  both  before  and  after 
his  children  came."  (9)  Because  the  court 
permitted  J.  P.  Tucker  to  testify:  "I  don't 
know  whether  be  (defendant)  appeared  to  be 
excited,  or  not  when  I  got  there  (to  his  house) 
he  seemed  to  be  In  trouble  or  something.  He 
was  taking  on  a  great  deal  about  it."  (10) 
Because  the  following  evidence  of  Mrs.  De 
Witte  was  illegally  admitted:  "Last  sum- 
mer I  heard  Mr.  Roberts  call  his  wife  an  'old 
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bitch.'  I  guess  tliat  Is  about  all  I  heard. 
Mr.  Roberts  was  sitting  at  the  east  side  of 
the  house,  and  Mrs.  Roberts  was  sitting  on 
the  ground,  by  a  tree,  when  he  called  her  that 
I  saw  Mr.  Roberts  hit  his  wife  on  the  day  be- 
fore Thanksgiving,  last  NoTember,  with  what 
looked  like  a  piece  of  board.  I  reckon  he  was 
angry,  or  he  would  not  have  hit  her.  I  heard 
Mrs.  Roberts  scream.  I  was  in  my  yard, 
and  I  saw  Mr.  Roberts  drag  her  from  the 
north  end  of  the  house  to  the  west  of  the 
porch,  and  he  struck  her  Just  as  she  went  on 
the  porch.  She  was  running  at  the  time, 
and  be  was  after  her.  She  was  screaming. 
That  is  what  attracted  by  attention.  He 
struck  her  awful  hard.  I  heard  the  lick.  He 
struck  her  once."  (11)  Because  "a  curtain 
pole,  shivered  about  the  middle,  which  had 
been  identified  by  witness  W.  H.  Henderson 
as  a  pole  found  in  defendant's  house,  in  an 
adjoining  room  from  that  in  which  the  re- 
mains of  deceased  lay,  behind  a  trunk,  the 
day  after  the  homicide,  and  which  was  offer- 
ed in  evidence  by  the  state  after  the  defend- 
ant had  closed  his  testimony,  was  illegally 
admitted"  in  evidence.  (12)  Because  the  fol- 
lowing testimony  of  Miss  Lollie  Roberts,  who 
testified  in  rebuttal  for  the  state,  was  ille- 
gally admitted:  "My  father  (defendant) 
would  call  her  (deceased)  a  'bitch*  and  a  'bas- 
tard,' and  would  always  be  constantly  calling 
ner  some  words  like  that.  This  was  frequent- 
ly during  the  time  I  lived  at  home  (prior  to 
1903).  He  would  call  her  a  *damn  bastard' 
and  a  'damn  bitch.'  I  have  heard  him  use 
such  words  ever  since  I  can  remember,  to  my 
mother.  He  would  come  in  and  be  angry 
about  something  on  the  street,  and  come  in 
cursing  and  drinking.  For  instance,  If  he 
would  speak  to  her,  and  she  did  not  hear 
him,  he  would  curse  her.  If  he  would  be 
talking  to  her,  and  she  would  be  speaking  to 
one  of  us,  and  not  hear  him,  It  would  make 
him  mad,  and  he  would  curse  her  then. 
When  he  came  back  from  Georgia  (in  October, 
3903),  we  heard  our  mother  screaming  in  the 
side  room,  and  I  went  in  there  and  saw  her 
on  the  fioor,  and  he  was  standing  over  her 
with  a  knife  in  his  hands.  When  he  first 
saw  me,  he  pushed  me  over  her,  and  I  pushed 
him  back,  and  I  started  to  help  her  up,  and 
he  came  at  me  with  the  knife,  and  I  pushed 
him  again  and  the  knife  dropped,  and  when 
I  pushed  him  again  a  second  time  he  fell. 
She  was  on  the  floor,  with  her  nose  bleeding, 
and  he  had  the  knife  in  his  hands,  striking 
at  her.  I  can't  remember  exactly  what  my 
mother  said  at  the  time.  I  Just  remember 
her  saying,  'Please,  Papa,  don't  kill  me,'  and 
then  I  heard  her  call  my  name  to  come  to 
her.  This  was  when  we  lived  on  Catherine 
street,  before  we  moved.  When  he  was  curs- 
ing her  be  would  dare  her  to  answer  him  back, 
and  when  she  answered  him  I  have  heard 
him  say  be  would  beat  her  brains  out  with 
the  poker  that  he  had,  or  anything  that  he 
would  have  in  his  hands.  He  would  beat 
her  brains  out  if  she  would  answer  him.    I 


have  heard  this  on  more  than  one  occaston. 
He  wouldn't  always  have  the  same  thing  in 
his  hands,  and  it  wouldn't  be  the  same  rea- 
son,  but  I  have  heard  him  threaten  her  life 
several  times.  He  would  dare  her  to  go  to 
my  sister's  house,  and  I  have  heard  him  tell 
her  if  she  went  over  there  he  would  kill  her. 
On  one  occasion — I  can't  remember  exactly 
when  it  was,  but  I  remember  the  time — he 
was  drinking,  and  I  persuaded  my  mother  to 
come  into  the  front  room,  where  I  slept,  and 
I  tied  the  door  to  keep  him  out,  and  he  beat 
on  the  door,  and  we  couldn't  get  to  sleep,  for 
him,  but  we  wasn't  so  afraid  of  him.  He 
went  to  the  little  house  where  his  shotgun 
was,  and  stood  out  in  the  door  of  the  little 
house,  and  from  there  would  go  from  the 
back  door  to  the  front  door,  and  would  dare 
any  one  to  open  the  door.  He  said  that  he 
would  shoot  the  person  that  opened  the  door. 
He  stayed  there  all  night  My  mother  laid 
down  in  the  room  with  us,  and,  as  soon  as  it 
b^an  to  get  day,  we  went  out  the  back 
way,  and  I  opened  the  dining-room  door  a 
little  way  to  see  if  I  could  see  him,  and  he 
pointed  the  gun,  and  would  have  shot  if  I 
had  not  shut  the  door.  He  was  out  on  the 
sidewalk,  and  saw  me  open  the  door.  Tliis 
occurred  two  or  three  years  ago.  He  was 
always  drunk  when  he  would  curse  and  abuse 
mother.  I  have  had  him  arrested  several 
times  when  he  would  be  cursing  and  abusing 
her.  He  has  always  treated  my  mother  this 
way.  When  he  would  be  sober  I  have  known 
him  not  to  be  kind.  Some  time  in  the  night 
I  heard  her  screaming,  and  I  went  in  there, 
and  he  was  beating  her  with  a  stick,  and  I 
had  seen  him  abuse  her  so  often  before  that" 
(13)  Because  the  court  erred  in  charging  the 
Jury:  "The  defendant  is  presumed  to  be  in- 
nocent, and  that  presumption  enters  the  trial 
with  him,  and  entitles  him  to  an  acquittal  at 
your  hands,  imless  the  evidence  has  legally 
and  satisfactorily  established  his  guilt."  (14) 
Because  the  court  erred  in  charging  the  Jury: 
"It  is  your  duty,  gentlemen,  to  weigh  and 
consider  all  of  the  evidence  of  every  kind 
bearing  on  all  of  the  issues  and  every  issue 
in  the  case,  in  determining  finally  whether 
the  defendant's  guilt  is  established  in  the 
case  to  the  requisite  degree  of  certainty  that 
I  have  explained  to  you — that  is,  beyond  a 
reasonable  doubt — or  not  If,  after  weighing 
all  of  the  evidence,  you  are  satisfied  to  a 
reasonable  and  moral  certainty  and  beyond  a 
reasonable  doubt  that  the  defendant  is  guilty, 
you  ought  to  COTivict  him.  But  if,  after 
weighing  it  all  and  considering  it  all,  you  are 
not  so  satisfied,  you  should  acquit  him."  (15) 
Because  the  court  erred  in  charging  the  Jury: 
"If,  on  the  other  hand,  you  do  not  find  it  es- 
tablished to  the  requisite  degree  of  certainty 
that  he  (defendant)  took  her  (deceased's)  life 
as  charged,  or  if  you  find  that  he  did  take  her 
life,  and  find  that  at  the  time  he  was  of  such 
mental  unsoundness  as  to  be  Incapable  of 
committing  crime,  and  therefore  irresponsible 
for  an  act  which,  if  committed  by  a  sane 
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man,  would  be  a  crime,  then  yon  ought  to 
acquit  blm."  (IC)  Because  the  court  refused, 
upoD  request  therefor  In  writing,  to  charge 
the  Jury  as  follows:  "The  defendant  in  this 
case  has  also  introduced  evidence  of  his  in- 
sanity at  the  time  the  alleged  offense  was 
committed.  Proof  of  insanity  is  a  complete 
defense  to  homicide.  The  burden  of  this 
proof  is  on  the  defendant,  as  all  men  are  pre- 
sumed to  be  sane  until  the  contrary  is  shown. 
The  defendant,  however,  does  not  have  to 
show  bis  insanity  beyond  a  reasonable  doubt, 
but  only  by  a  preponderance  of  the  evidence. 
Therefore,  If  you  find  from  a  preponderance 
of  the  evidence  that  at  the  time  the  alleged 
offense  was  committed  the  defendant  was  in- 
sane, then  you  would  be  authorized  and 
should  acquit  him."  (17)  Because,  during  the 
argument  of  the  solicitor  general,  he  asserted 
that  the  pole  which  had  been  introduced  in 
evidence  was  the  pole  with  which  the  de- 
ceased was  struck,  to  which  objection  was 
made  upon  the  ground  that  there  was  no 
proof  of  this,  which  objection  the  court  over- 
ruled. (18)  Because,  during  the  examination 
of  liockhart,  a  witness  for  the  defendant,  the 
following  colloquy  occurred:  "Sol.  Gen,:  You 
said  that  you  got  down  to  Roberts'  house 
about  eight  o'clock.  Ans.  I  didn't  Sol.  Gen.: 
I  say  you  did."  This  ground  alleges  that 
"said  statement  of  the  solicitor  general  [was] 
improper  and  prejudicial  to  the  cause  of  de- 
fendant," and  was  at  the  time  objected  to  by 
the  accused,  "said  objection  not  being  enter- 
tained by  the  court"  (19)  Because  the  court 
erred  in  permitting  the  following  colloquy  be- 
tween the  solicitor  general  and  this  witness: 
''Sol.  Gen.:  And  you  hunted  from  half  past 
eight  o'clock  in  the  morning  until  three 
o*clock,  and  never  saw  a  single  man?  Ans. 
No,  sir;  I  was  in  the  woods.  Sol.  Gen.: 
Now  wait —  Ans.  I  was  hunting  birds  and 
things,  and  not  folks.  Sol.  Gen.:  The  witness 
can  get  smart."  It  being  alleged  that  the 
statement  of  the  prosecuting  officer  was  "im- 
proper, and  calculated  to  intimidate  said  wit- 
ness and  to  prejudice  the  cause  of  this  de- 
fendant" 

T.  C.  liatimore,  T.  R.  Hudson,  and  Bale  & 
Shaw,  for  plaintiff  in  error.  Jno.  0.  Hart, 
Atty.  Gen.,  W.  H.  Ennls,  SoL  Gen.,  and 
Payne  ft  Payne,  for  the  State. 

FISH,  P.  J.  (after  stating  the  facts  as 
above).  1.  There  Is  no  merit  in  the  usual 
general  grounds  of  the  motion  for  a  new 
trial.  The  evidence  that  the  wife  of  the  ac- 
cused had  been  murdered  was  clear  and  con- 
vincing, and  the  circumstances  tending  to 
show  that  he  was  the  perpetrator  of  the 
crime  were  sufficient  to  exclude  every  rea- 
sonable hypothesis  to  the  contrary.  The 
Jury  were  fully  authorized  to  find  that  the 
evidence  in  reference  to  the  insanity  of  the 
accused  at  the  time  the  crime  was  commit- 
ted was  not  sufficient  to  sustain  this  defense. 

2,  8,  4.  The  circumstances  tending  to  es- 


tablish the  fact  that  the  deceased  was  killed 
with  a  curtain  pole  were  sufficient  to  war- 
rant the  Jury  in  finding  that  the  charge  In 
the  indictment  that  she  was  so  slain  was 
sustained  by  the  evidence,  and  there  was  no 
error  in  permitting  the  state  to  Introduce  in 
evidence  the  curtain  pole  referred  to  in  the 
motion  for  a  new  trial.  The  evidence  show- 
ed that  at  the  time  when  the  crime  was  al- 
leged to  have  been  committed  the  accused 
and  his  wife  lived  by  themselves  in  a  little 
cottage  in  Walker  county,  Ga.,  about  five  or 
six  miles  from  the  dty  of  Chattanooga, 
Tenn.  Wilson,  a  witness  for  the  state,  who 
lived  in  300  yards  of  them,  testified  that  be- 
tween 3  and  half  past  3  o'clock  in  the  after- 
noon of  January  13th  of  the  present  year, 
while  he  was  chopping  wood  in  the  forest, 
about  300  yards  from  his  own  home  and 
about  600  yards  from  that  of  the  accused, 
the  accused  came  to  him  and  said  he  was  In 
trouble,  and,  upon  Wilson  asking  him  what 
was  the  matter,  said:  "My  wife  is  dead.  I 
went  to  the  spring  and  came  back,  and  she 
was  as  dead  as  the  devil.  I  want  you  to  go 
to  town  and  let  my  folks  know,  and  let  them 
come  and  make  arrangements."  The  wit- 
ness then  went  with  the  accused  to  his 
house,  and  "saw  his  wife  on  her  back,  lying 
on  the  bed.  She  was  straightened  out,  her 
hands  folded  across  her  breast,  and  her  eyes 
closed.  She  was  dead,  covered  up  there 
with  a  blanket  or  comfort."  The  accused 
did  nothing  at  the  house,  except  to  put  his 
hand  up  and  shake  her  head  and  roll  It 
about  "She  had  on  a  dress.  Defendant 
said  he  didn't  know  how  she  died,  unless 
she  got  strangled  on  snuff."  In  a  few  min- 
utes after  he  came  to  the  witness  in  the 
woods,  the  accused  said  his  wife  had  been 
dead  about  two  hours.  At  the  house  the  ac- 
cused threw  the  blanket  back,  and  let  It 
stay  back,  and  the  witness  saw  a  little  blood 
on  the  back  of  the  deceased.  When  the  de- 
fendant came  to  the  witness  in  the  woods, 
there  was  a  little  blood  on  his  face,  but  no 
wound  or  injury  there.  "It  looked  like  It 
might  have  been  touched  there  from  being 
on  his  hand."  The  witness  did  not  see  any 
bruises  on  the  body  of  Mrs.  Roberts,  except 
on  her  hand.  "Her  hair  was  down  over  her 
forehead  sufficiently  to  hide  any  wounds  that 
she  might  have  there,  if  she  had  any."  The 
spring  Is  about  150  yards  from  the  house  of 
the  defendant  The  accused  did  not  point 
out  any  wounds  or  say  anything  about  any 
wounds.  J.  P.  Tucker  testified:  "I  am  cor- 
oner of  this  county.  I  was  at  the  residence 
of  the  defendant,  James  B.  Roberts,  on  or 
about  the  14th  day  of  January  last  I  was 
sent  for  to  come  and  hold  an  Inquest 
•  •  •  I  got  there  about  ten  o'clock  on  the 
14th,  in  the  daytime."  There  were  some 
five  or  six  people  there  when  he  arrived.  In- 
cluding Mr.  Wilson,  Mr.  De  Wltte,  and  Mr. 
Roberts'  daughters.  When  he  got  there. 
Mrs.  Roberts'  body  was  In  the  room,  covered 
up.    He  made  an  examination  of  the  body, 
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and  found  the  head  crushed.  "There  were 
two  bruises.  One  of  the  bruises  was  up  on 
the  head  to  the  right;  one  on  the  head  to 
the  left.  The  skull  seemed  to  be  mashed 
down.  ♦  •  ♦  The  skull  seemed  to  be 
soft;  seemed  to  be  mashed  down.  There 
was  one  on  her  left  hand;  seemed  to  be  a 
gash,  just  like  something  had  struck  across. 
It  was  a  cut."  The  witness  further  testi- 
fied: "I  made  an  examination  In  the  room 
or  about  the  house  for  a  weapon.  We  found 
a  curtain  pole.  (Here  a  pole  was  identified 
by  the  witness  as  the  one  found.)  This  is  a 
curtain  pole  that  had  been  used  oyer  a  win- 
dow. I  found  It  in  the  house  of  Mr.  Roberts 
on  the  14th  day  of  January,  on  the  day  of 
the  Inquest  The  pole  was  lying  right  be- 
hind a  big  trunk.  It  was  not  in  the  room 
where  Mrs.  Roberts*  body  was  lying.  It 
was  in  the  room  next  to  Mrs.  Roberts.  It. 
now  appears  like  it  appeared  when  I  found 
!t.  It  was  fractured  as  it  is  now.  It  was 
broke  on  both  sides  that  day.  They  seemed 
to  be  fresh  breaks  then.  I  saw  a  towel 
there  that  had  some  blood  on  it.  It  was 
hanging  on  a  nail  in  the  room  where  she 
was.  I  didn't  see  any  blood  on  the  bed- 
clothing.  I  don*t  know  as  I  examined  the 
bedclothiug  at  all.  I  heard  Mr.  Roberts 
make  a  statement  about  this  transaction 
while  I  was  there.  He  was  Intoxicated  at 
the  time  he  made  the  statement.  When  I 
got  there  he  told  me  that  he  had  gone  down 
to  the  spring.  He  says,  *I  went  down  to 
the  spring  and  fed  my  chickens,  and  when 
I  came  back  I  called  to  my  wife,  and  she 
didn't  answer.  I  called  her  to  get  up,'  to  get 
dinner  or  breakfast,  whatever  It  was.  I  be- 
lieve he  said  that  he  asked  her  to  get  up 
and  cook  something.  He  said  that  she 
didn't  answer  him,  and  he  went  in  and  saw 
that  there  was  something  wrong.  Said  then 
he  thought  probably  she  had  taken  too  much 
snuff,  or  something,  and  he  didn't  know 
what  to  think,  and  he  examined  her,  and 
saw  that  she  was  gone.  I  did  not  make  any 
examination  of  the  stick,  but  the  doctor  and 
Jury  did.  The  wounds  looked  like  they  were 
made  with  something  smooth.  The  skull 
or  skin  was  not  broken,  and  they  had  to  be 
made  with  something  smooth.  The  bruises 
about  which  I  testified  could  have  been 
made  with  any  smooth  stick,  Instrument,  or 
weapon.  I  think  that  It  would  have  to  be 
with  some  kind  of  a  smooth  weapon.  It 
might  have  been  done  with  a  smooth  piece 
of  iron,  wood,  or  steel,  or  any  sort  of  a 
smooth  bludgeon.  It  could  have  been  caused 
by  falling  against  a  hard  substance.  It 
could  have  been  done  by  falling  against  a 
stove.  It  might  have  been  done  by  falling 
down  the  steps,  or  anything  that  way."  Dr. 
W.  H.  Henderson  testified:  "I  am  a  prac- 
ticing physician.  I  was  at  the  home  of  the 
defendant,  James  B.  Roberts,  in  this  county, 
about  the  14th  of  January  last,  and  exam- 
ined the  body  of  Mrs.  Roberts.  When  I 
«aw  her,  she  was  lying  on  a  bed  In  the  mid- 


dle room.  She  was  dead.  There  w^r^  two 
wounds  on  the  head — one  Just  across  the  left 
part  of  the  frontal  bone,  about  three  and  a 
half  to  four  Inches  long — and  the  skull  was 
crushed  in  something  like  half  of  an  Inch; 
and  near  the  middle  and  top  of  the  head,  run- 
ning to  the  right,  there  was  another  wound 
about  the  same  length.  She  had  one  woxmd 
on  her  hand,  and  several  what  I  took  to  be 
bruises  over  her  body  in  difterent  places. 
The  skin  was  not  broken  in  those  wounds 
on  the  head.  There  was  blood  on  her  left 
hand,  and  some  blood  on  her  face,  and  her 
nose  had  been  bleeding.  Her  face  looked  as 
though  it  had  been  washed  off.  She  was 
dressed  In  her  ordinary  clothing,  lying  on 
her  back,  straightened  out  Her  left  hand 
was  by  her  side,  and  her  right  hand  across 
her.  I  examined  the  bedclothing.  They 
were  considerably  tousled,  and  there  was 
some  blood  on  the  sheet  and  bedclothing. 
and  over  on  another  bed —  No;  there  wasn't 
another  bed  there,  but  a  oot;  and  over  be- 
hind that  I  found  several  quilts  and  bed- 
clothes that  had  blood  on  them.  It  looked 
as  though  they  were  thrown  there.  I  saw  a 
towel  that  was  brought  into  the  room.  It 
had  a  little  blood  on  it;  not  a  great  deal.  It 
looked  as  though  some  one  had  Just  taken  it 
in  their  hands  and  wiped  their  fingers  on  it 
I  saw  this  instrument  (Pole  handed  wit- 
ness.) I  would  take  It  to  be  a  curtain  pole. 
It  is  my  judgment  that  she  died  from  a  lick 
from  some  blunt  Instrument  because  the 
skull  was  crushed  In  two  places.  The 
wounds  on  her  head  were  sufilcient  to  cause 
her  death.  This  pole  was  broken  when  I 
saw  It,  just  like  it  Is  now.  I  found  it  my- 
self in  an  adjoining  room,  behind  a  trunk. 
The  break  appeared  to  be  fresh.  I  Just 
placed  this  stick  down  in  the  wounds.  They 
compared  very  well.  From  the  wounds  that 
I  saw  and  the  examination  that  I  made.  It 
is  my  opinion  that  such  wounds,  to  be  made, 
would  have  had  to  have  been  made  with  a 
round  stick  or  iron.  I  think  this  stick  could 
have  caused  the  Injuries.  From  the  condi- 
tion and  appearance  of  the  wounds,  the  blow 
which  was  necessarily  inflicted  would  have 
been  sufficient  to  have  broken  this  stick  as 
It  appears  now.  It  would  take  two  blows  to 
make  the  wounds  I  found  on  her  head. 
♦  ♦  ♦  I  guess  it  must  have  been  between 
ten  and  eleven  o'clock  in  the  forenoon  of 
Saturday,  January  14th,  that  I  got  to  Mr. 
Roberts'  house.  ♦  ♦  ♦  I  went  there  at 
the  instance  of  the  coroner.  I  have  exam- 
ined the  pole  I  have  in  my  hand,  and  think 
the  breaks  I  see  In  it  appear  to  be  fresh.  A 
piece  of  poplar,  like  this  Is,  will  stay  fresh 
quite  a  little  while.  ♦  ♦  •  It  looks  as 
fresh  now  as  when  I  first  saw  it  The 
wound  or  bruise  that  I  saw  on  the  head 
could  have  been  done  with  any  kind  of  a 
smooth  instrument.  It  might  have  been 
done  with  a  piece  of  Iron  piping,  an  ax  han- 
dle, or  anything  that  was  round  and  smooth. 
Any  of  the  wounds  that  I  saw  on  the  head 
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could  haye  been  made  with  a  smaller  weapon 
than  this.  The  skull  is  to  the  brain  about 
what  an  egg  shell  is  to  the  meat  of  the  egg. 
If  the  skull  was  broken,  we  could  tell  to 
some  extent  whether  It  was  done  by  a  large 
or  small  weapon.  We  couldn't  say  as  to  the 
exact  size,  because  the  wound  might  possi- 
bly rise  up  a  little.  It  would  be  something 
like  breaking  an  egg,  I  might  use  a  small 
instrument  on  an  egg  and  break  a  small 
piece  out  of  It,  and  then  again  a  large  piece 
out  of  it  with  the  same  instrument  I  think 
the  instrument  in  this  case  must  haye  been 
not  less  than  one  inch  in  diameter.  But  as 
a  matter  of  fact,  I  can't  tell  that,  either 
from  a  scientific  or  practical  standpoint" 

We  haye  set  forth  this  evidence  for  the 
purpose  of  showing  that  the  circumstances, 
as  developed  by  the  evidence,  were,  as  we 
have  said,  sufficient  to  authorize  the  jury  to 
find  that  the  allegation  in  the  Indictment 
that  the  deceased  was  killed  by  striking  and 
beating  her  on  the  head  with  a  curtain  pole 
was  sustained  by  the  evidence.  We  think 
the  circumstances  clearly  Indicated  that  the 
crime  was  committed  In  the  room  where  the 
body  of  the  deceased  lay.  There  was  noth- 
ing in  the  evidence  tending  to  show  that 
anything  which,  if  used  as  a  weapon,  could 
have  produced  the  fatal  wounds  on  the  head 
of  the  deceased,  except  the  freshly  frac- 
tured curtain  pole,  was  found  In  the  house 
or  about  the  premises.  From  the  descrip- 
tion of  these  wounds  by  the  witnesses  who 
examined  them,  the  character  and  condition 
of  the  pole,  its  proximity  to  the  dead  body, 
Its  comparison  by  one  of  these  witnesses 
with  the  wounds,  and  the  result  thereof,  the 
fact  that  bloody  bedclothes  were  found 
from  behind  a  cot  in  the  same  room  where 
the  body  was,  and  this  fractured  pole  be- 
hind a  trunk  in  an  adjoining  room,  the  Jury 
were  warranted  In  finding  that  this  was  the 
weapon  used  by  the  murderer. 

The  curtain  pole,  when  Identified  by  the 
witnesses  who  were  present  when  it  was 
found  after  the  commission  of  the  crime,  was 
admissible  in  evidence.  In  Betts  v.  State, 
66  Ga.  508,  it  was  held:  "The  deceased  hav- 
ing been  found  dead,  apparently  killed  by 
blows  from  a  blunt  instrument,  a  maul  found 
near  him,  which  did  not  usually  remain  in 
that  place,  his  hat  found  a  short  distance 
from  him,  and  his  shirt  with  blood  upon  it, 
were  admissible  in  evidence."  In  Thomas  v. 
State,  67  Ga.  460— a  murder  case,  in  which 
the  evidence  showed  that  the  deceased  was 
found  dead,  with  her  throat  cut,  and  a  contu- 
sion on  the  side  of  her  head,  as  though  she 
had  been  struck — it  was  held  that  *'a  stick 
used  by  a  defendant  charged  with  murder, 
and  left  by  him,  shortly  after  the  crime  was 
committed,"  at  a  house  where  he  had  spent 
the  night  "bearing  upon  it  stains  apparently 
of  blood,  was  admissible  In  evidence."  And 
in  Franklin  v.  State,  69  Ga.  36,  47  Am.  Bep. 
748,  a  knife  shown  to  have  been  in  the  pos- 
session of  the  accused  a  day  or  two  after  the 


throat  of  the  deceased  was  cut,  and  the& 
showing  traces  of  blood,  was  held  to  be  ad* 
mlsslble  In  evidence.  The  mere  fact  that  the 
accused  had  closed  his  evidence  when  the 
state  offered  to  Introduce  the  curtain  pole 
did  not  render  it  Inadmissible,  and  the  so- 
licitor general  had  the  right  to  argue  to  the 
Jury  that  this  pole  was  the  weapon  used  by 
the  murderer.  Of  course,  the  Jury  under- 
stood that  the  statement  of  the  solicitor 
general  objected  to  was  merely  his  conten- 
tion from  the  circumstances  disclosed  by  the 
evidence,  and  this  contention  he  had  the  right 
to  make. 

5.  The  testimony  of  Wilson  and  of  Mrs. 
De  Witte  and  Miss  Boberts,  respectively,  set 
forth  in  the  motion  for  a  new  trial  as  hav- 
ing been  admitted  over  the  objection  of  the 
accused,  was  not  inadmissible.  In  each  In- 
stance the  testimony  was  objected  to  upon 
the  ground  that  specific  acts  of  violence  on 
the  part  of  the  accused  toward  his  wife  prior 
to  the  time  of  the  homicide  were  not  admissi- 
ble against  him,  and  because  the  facts  testi- 
fied to  were  not  part  of  the  res  gestee  of  the 
transaction  for  which  the  accused  was  on 
trial.  The  circumstances  disclosed  by  the 
testimony  of  Wilson,  to  which  objection 
was  made,  standing  alone,  seem  very  slight 
and  trivial,  and,  unconnected  with  other  tes- 
timony in  reference  to  the  relations  existing 
between  the  accused  and  his  wife,  was  ir- 
relevant and  immaterial,  but  could  hardly 
have  been,  by  itself,  prejudicial  to  the  ac- 
cused. It  is,  however,  unnecessary  to  in- 
quire whether  this  particular  testimony,  or 
that  of  Mrs.  De  Wltte  set  out  in  the  motion 
for  a  new  trial,  was  admissible  at  the  time 
when  it  was  offered.  If  there  was  any  er- 
ror in  admitting  the  testimony  of  Wilson 
when  It  was  admitted,  it  was  cured  when 
the  state  subsequently  introduced  the  tes- 
timony of  Mrs.  De  Witte  and  that  of  Miss 
Boberts;  and,  if  there  was  error  in  admit- 
ting the  testimony  of  Mrs.  De  Witte  when  it 
was  offered,  such  error  was  cured  when 
the  testimony  of  Miss  Boberts  was  intro- 
duced. For  the  testimony  of  these  three 
witnesses,  considered  together,  tended  to 
show  a  long  course  of  ill  treatment  and 
cruelty  on  the  part  of  the  accused  toward 
his  wife,  extending  down  to  a  period  of  time 
shortly  before  the  homicide,  thus  illustrating 
the  state  of  his  feelings  toward  her  when  the 
alleged  crime  was  committed.  This  testi- 
mony bears  upon  the  question  of  motive,  and 
tends  to  show  the  alienation  of  the  husband's 
affection  for  his  wife,  and  also,  in  the  lan- 
guage of  Mr.  Justice  Brewer  in  Thiede  v. 
Utah,  150  U.  S.  510,  16  Sup.  Ct  62,  40  L.  Bd. 
237,  "tends  to  rebut  the  presumed  improba- 
bility of  a  husband  murdering  his  wife.'* 
"In  cases  of  uxordde  the  previous  relations 
of  the  husband  and  wife,  and  a  course  of 
treatment  by  one  towards  the  other,  may  be 
shown."  1  McLain,  Grim.  L.  ft  417;  Hughea^ 
Grim.  U  &  Proc.  §  139;  Underbill,  Grim.  B>, 
S    333;    2   Bish.    New    Grim.    Proc    |   630; 
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Painter  t.  People,  147  111.  444,  35  X.  BI  ©4; 
State  ▼.  Cole,  63  Iowa,  605,  17  N.  W.  183; 
Boyle  T.  State,  61  Wis.  4lo,  21  N.  W.  289; 
State  Y.  Rash.  34  N.  0.  382.  55  Am.  Dec.  420; 
State  T.  Bradley,  67  Vt  465,  32  Atl.  238; 
Malcek  t.  State.  33  Tex.  Cr.  R.  14,  24  S.  W. 
417;  Thiede  v.  Utah,  159  U.  8.  510,  16  Sup. 
Ct  62,  40  L.  Ed.  237;  State  t.  Seymour,  94 
Iowa,  609,  63  N.  W.  661;  PhillipB  v.  State, 
62  Ark.  119,  34  S.  W.  539;  People  v.  Colvin, 
118  Cal.  349,  50  Pac.  53^;  People  t.  Buchan- 
an, 145  N.  Y.  1,  39  N.  B.  846;  People  v. 
Decker,  157  N.  T.  186,  61  N.  E.  1018;  Com. 
y.  Holmes.  157  Mass.  233,  32  N.  E.  6,  34  Am. 
St  Rep.  270. 

The  evidence  of  Miss  Roberts  and  that  of 
Mrs.  De  Witte  and  Mr.  Wilson  tended  to 
show  a  substantially  continuous  course  of 
conduct  by  the  accused  toward  his  wife,  the 
deceased.  As  was  said  by  Morton.  J.,  in 
the  case  last  above  cited,  in  reference  to 
evidence  similar  to  that  now  imder  consid- 
eration: ''It  tended  to  show  a  settled  ill  will 
and  malice  on  the  part  of  the  defendant  to- 
wards his  wife,  and  therefore  bore  directly 
on  the  question  whether  there  was  any  mo- 
tive for  him  to  commit  the  crime.  It  was 
not  [admissible]  for  the  purpose  of  showing 
separate  and  independent  acts  and  threats, 
but  for  the  purpose  of  showing  a  course  of 
conduct.  It  was  unavoidable  that,  in  show- 
ing the  course  of  the  defendant's  conduct,  evi- 
dence of  his  acts  and  threats  should  be  in- 
troduced. His  course  of  conduct  could  not 
be  shown  so  satisfactorily  in  any  other  way.*' 
On  the  same  line,  it  is  held  that,  upon  the 
trial  of  a  husband  for  the  murder  of  his  wife. 
It  is  competent  to  show  that  he  had  become 
infatuated  with  another  woman,  in  order  to 
rebut  the  presumption  of  a  husband  com- 
mitting such  a  crime,  by  showing  the  aliena- 
tion of  his  affections,  and  suggesting  a  possi- 
ble reason  for  his  desiring  the  death  of  his 
wife.  Gillett,  Ind.  &  Circum.  £}v.  S  59;  Peo- 
ple V.  Harris,  136  N.  T.  423,  33  N.  B.  65. 
And  see  Shaw  v.  State,  102  Ga.  660,  29  &  E. 
477,  where  the  accused  was  charged  with 
wrecking  a  passenger  train,  and  where  such 
evidence  was  held  admissible,  as  his  wife 
was  shown  to  have  been  a  passenger  upon 
the  train.  There  is  nothing  in  the  cases  of 
Pound  V.  State,  43  6a.  88,  Daniel  v.  State, 
103  Ga.  202,  29  S.  E.  767,  and  Horton  v. 
State,  110  Ga.  739,  35  S.  E.  659,  which  are 
cited  by  counsel  for  the  plaintiff  in  error,  in 
conflict  with  our  ruling  in  the  present  case. 
In  Pound's  Case  the  homicide  occurred  in 
February,  1867,  and  the  fact  proved  which 
this  court  held  to  have  been  inadmissible 
was  "that  in  October  or  November,  1866, 
the  deceased  spoke  to  the  prisoner  at  the 
Sunday  school,  and  he  did  not  answer  him." 
This  was  a  separate,  distinct,  and  isolated 
occurrence,  and  the  rule  was  laid  down  in 
the  headnote  that  evidence  of  this  character 
must  not  relate  to  "a  separate,  distinct,  and 
independent  act,  but  there  must  be  some  link 
--•f  association — something  which  draws  to- 


gether the  preceding  and  subsequent  acts, 
something  which  gives  color  of  cause  and  ef- 
fect to  the  transaction,  and  sheds  light  up- 
on the  motives  of  the  parties — to  render  such 
particular  act  or  acts  admissible.*'  In  Dan- 
iel's Case  the  error  assigned  was  that  the 
court  refused  'to  permit  the  accused  to 
prove  that,  several  months  before  the  homi- 
cide, he  had  procured  a  pistol  to  be  used  by 
a  person  in  quelling  a  disturbance  in  which 
the  deceased  participated,  and  that  ever 
since  that  time  the  deceased  had  borne  him 
ill  will  and  had  repeatedly  threatened  his 
life.  The  court  had  previously  allowed  proof 
of  threats  communicated  to  the  accused,  and 
the  sole  question  raised  by  this  assignment 
[was]  as  to  whether  it  was  competent  to 
prove  this  act  of  the  accused  occurring  sev- 
eral months  prior  to  the  time  of  the  homi- 
cide." It  was  held  that  it  was  not  The 
headnote  dealing  with  this  ruling  of  the  court 
was  that  "it  was  not  ♦  ♦  ♦  competent 
for  the  accused  to  prove  that  on  a  former 
occasion,  remote  in  time  from  the  day  of  the 
homicide,  he  had  done  an  act  whjch  in- 
censed the  deceased;  it  not  appearing  that 
what  occurred  on  that  occasion  was  follow- 
ed up  by  any  subsequent  quarrels  or  diffi- 
culties between  the  accused  and  the  deceas- 
ed, or  that  the  act  of  the  accused  on  the 
previous  occasion  tended  to  throw  any  light 
whatever  upon  his  motive  In  taking  the  life 
of  the  deceased."  In  Horton's  Case  it  was 
held:  "It  is  not,  in  a  trial  for  murder,  com- 
petent to  prove  that,  years  before  the  homi- 
cide, there  had  been  a  difficulty  or  quarrel 
between  the  accused  and  the  deceased,  with- 
out showing  that  in  consequence  thereof  the 
former  had  continuously  entertained  hostile 
feelings  toward  the  latter,  or  that  the  old 
grudge  had  something  to  do  with  the  homi- 
cide." To  the  same  effect,  the  plaintiff  in 
error  might  have  cited  Monroe  v.  State,  5  Ga, 
85,  and  Hatcher  v.  State,  18  Ga.  460.  The 
distinction  between  each  of  these  cases  and 
the  present  one  is  obvious.  These  cases  are 
authority  for  holding  that  an  isolated  act  or 
incident,  remote  in  time  from  the  homicide, 
which  tends  to  show  that  at  the  time  of  its 
occurrence  there  was  ill  will  upon  the  part  of 
the  accused  toward  the  person  he  is  charged 
to  have  murdered,  or  of  such  person  toward 
him,  is  not  admissible  in  evidence.  But 
they  are  not  authority  for  holding  that  a 
series  of  acts  tending  to  show  a  course  of 
conduct  on  the  part  of  one  party  toward 
the  other,  affirmatively  shown  to  have  con- 
tinued until  shortly  before  the  homicide,  and 
tending  to  illustrate  the  state  of  feeling  ex- 
isting between  them  at  the  time  of  the  homi- 
cide, is  not  admissible.  This  distinction  was 
recognized  in  Monroe's  Case,  when  it  was 
said:  "Repeated  quarrels  may  be  shown  be- 
tween the  parties  to  establish  the  malo 
animo,  but  you  cannot  go  back  to  a  remote 
period,  and  prove  a  particular  quarrel  or 
cause  of  grudge,  unless  it  be  followed  up 
with  proof  of  a  continued  difference  fiowi/ig 
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from  that  source.**  In  Hatcher's  Case,  which 
was  a  case  of  assault  with  Intent  to  murder, 
the  trial  court  had  ruled  out  testimony  offer- 
ed to  show  a  flght  between  the  prosecutor 
and  the  defendant  about  two  years  prior  to 
the  alleged  crime  for  which  the  accused  was 
being  tried;  and  this  court  held  it  was  not 
error  to  require  him,  In  Introducing  testi- 
mony of  this  character,  to  hegin  at  the  of- 
fense charged  In  the  Indictment,  and  trace 
the  relations  or  state  of  feeling  between  the 
parties  back  to  the  first  difficulty  between 
them.  In  the  case  with  which  we  are  deal- 
ing, this  course,  whether  intentionally  or  oth- 
erwise, was  the  one  pursued;  the  course  of 
conduct  of  the  accused  toward  his  wife  be- 
ing traced  backward  from  the  homicide 
through  a  series  of  years. 

The  statement  of  the  witness  Mrs.  De 
Wltte,  **I  reckon  he  was  angry,  or  he  wouldn't 
have  hit  her,"  was  objected  to  as  a  con- 
clusion of  the  witness;  but  even  if  the  opin- 
ion of  the  witness,  when  accompanied  by 
the  facts  upon  which  It  was  based,  was  not 
admissible,  the  accused  could  not  have  been 
hurt  by  Its  admission,  as  the  conclusion 
from  the  facts  stated  by  the  witness  was 
self-evident  and  Irresistible.  The  testimony 
of  Miss  Roberts,  which  was  introduced  after 
the  accused  had  closed  his  evidence  and 
made  his  statement,  was  objected  to  upon  the 
ground  that  It  was  not  in  rebuttal.  There 
would  be  no  merit  in  this  objection,  even  if 
the  testimony  of  this  witness  was  not  In  re- 
buttal of  anything  presented  by  the  defend- 
ant It  Is  within  the  discretion  of  the  court 
to  reopen  a  case  for  the  admission  of  fur- 
ther evidence  even  after  both  sides  have 
announced  closed,  and  argument  has  begun. 
Hoxie  V.  State,  114  Ga.  20,  89  S.  E.  944; 
Strickland  v.  State,  115  Ga.  222,  41  S.  E. 
713;  Duggan  v.  State,  116  Ga.  84S,  43  S.  B. 
253.  As  a  matter  of  fact,  however,  the  testi- 
mony of  this  witness  was  in  rebuttal  of  evi- 
dence introduced  by  the  accused  and  of  por- 
tions of  his  statement 

6.  The  testimony  of  Wilson  that  the  ac- 
cused did  not  appear  to  be  excited  when  he 
came  to  the  witness  in  the  woods,  but  did 
seem  to  be  excited  when  the  witness  got 
back  from  Chattanooga,  was  objected  to 
"because  how  the  defendant  appeared  at 
the  times  witness  testified  about  were  mere 
matters  of  opinion  and  a  conclusion  of  the 
witness,  and  not  questions  of  fact  that  should 
go  to  the  jury."  This  was  not  a  good  objec- 
tion. In  Choice  v.  State,  31  jGa.  424,  it  was 
held  competent  for  witnesses  to  state  that 
the  accused  "appeared  to  be  drinking."  In 
Pierce  v.  State,  53  Ga.  365,  it  was  held  that, 
where  It  was  competent  to  prove  drunken- 
ness, a  witness  might  give  his  opinion  there- 
on, after  stating  the  facts  on  which  he  based 
it  In  Travelers'  Insurance  Company  v, 
Sheppard,  85  Ga.  752  (8),  12  S.  E.  18,  it  was 
held:  "The  manner  and  appearance  of  a 
speaker  whose  acts  and  utterances  belong 
to  the  res  gestse,  are  relevant  evidence;  and 


that  he  looked  wfld  and  seemed  excited  1« 
matter  of  fact,  sot  of  opinion,  for  which 
reasons  ought  to  be  specified.  The  signs  of 
emotion  may  be  described  by  the  use  of 
general  terms,  without  any  enumeration,  of 
particulars."  In  the  opinion.  Chief  Justice 
Bleckley  said:  "An  observer  may  testify 
to  the  exhibition  by  another  of  excitement 
or  any  emotion,  such  as  alarm,  without  spec- 
ifying the  various  minute  facts  which  indi- 
cated the  same  to  the  mind  of  the  witness. 
The  emotions  register  themselves  in  the  ap- 
pearance and  manner,  and,  when  a  witness 
testifies  to  the  existence  of  the  emotion,  his 
plain  meaning  is  that  he  observed  the  nu- 
merous and  often  nameless  indications  by 
which  that  species  of  emotion  is  commonly 
manifested."  ^o  the  same  effect  see  Leary 
V.  Leary,  18  Ga.  696.  It  is  very  clear  that 
there  was  no  merit  in  the  objection  to  this 
testimony  which  took  the  broad  ground  that 
how  the  defendant  appeared  on  the  occasions 
referred  to  by  the  witness  was  mere  matter 
of  opinion,  which  could  not  go  to  the  jury. 
This  ruling  also  disposes  of  the  ground  of 
the  motion  complaining  of  the  admission  of 
the  testimony  of  Tucker  of  a  similar  nature, 
over  the  same  objection  by  the  accused.  But 
even  if  It  did  not,  it  Is  hardly  conceivable  that 
the  testimony  of  Tucker,  objected  to  as  being 
the  expression  of  an  opinion,  could  have  been 
at  all  prejudicial  to  the  accused.  The  wit- 
ness *did  not  know  whether  the  accused  seem- 
ed to  be  excited,  or  not,  when  he  saw  him  at 
the  house,  and  so  did  not  express  any  opin- 
ion upon  that  point  We  do  not  see  how  his 
statement  that  the  defendant  "seemed  to  be 
In  trouble  or  something.  He  was  taking 
on  a  great  deal  about  it"— could  have  been 
harmful  to  the  accused.  The  fact  that  a 
husband,  within  a  few  hours  after  his  wife 
had  been  murdered,  and  while  her  dead  body 
was  almost  in  his  very  presence,  should 
seem  to  be  in  trouble,  and  should  be  taking 
on  a  great  deal,  would  certainly  not  to  a 
-rational  mind  be  even  a  slight  indication  of 
his  guilt  The  most  innocent  and  loving 
of  husbands,  under  such  circumstances, 
would  doubtless  seem  to  be  in  trouble,  and 
might  take  on 'a  great  deal  about  the  awful 
calamity  which  had  suddenly  befallen  him. 

7.  The  assignment  of  error  upon  the  charge 
complained  of  in  the  thirteenth  ground  of 
the  motion  for  a  new  trial  is  that  its  effect 
was  to  "withdraw  from  the  consideration 
of  the  jury  the  statement  of  the  defendant 
and  cause  them  not  to  give  it  that  considera- 
tion contemplated  by  law."  The  error  as- 
signed upon  the  charge  complained  of  in 
the  fourteenth  ground'  is  the  same.  There 
is  no  complaint  that  the  judge  did  not  prop- 
erly instruct  the  jury  with  respect  to  the 
prisoner's  statement  and  the  entire  charge, 
sent  up  with  the  record,  shows  that  he  did. 
It  has  been  repeatedly  held  that  It  is  not 
upon  the  trial  of  a  criminal  case,  error  for 
the  judge  to  shape  his  general  charge  to  the 
jury  upon  the  evidence  alone  and  the  law 
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applicable  tbereto,  but  be  sbould  at  some 
stage  of  the  charge  appropriately  Instruct 
the  Jury  with  respect  to  the  prisoner's  state- 
ment If,  however,  a  proper  written  request 
is  submitted  to  the  court,  to  charge  on  any 
matter  of  defense  set  up  in  the  statement, 
such  request  should  be  granted  when  the 
Instruction  requested  is  applicable  to  the 
matter  of  the  statement,  and  expressed  in 
appropriate  terms.  Vaughn  v.  State,  88  Ga. 
731,  16  S.  B.  64;    Miller  v.  State,  94  Ga.  1, 

21  S.  B.  128;   Lacewell  v.  State,  95  Ga.  346, 

22  S.  B.  54G;  Sledge  v.  State,  99  Ga.  684, 
26  S.  E.  756;  Hoxle  y.  State,  114  Ga.  19, 
39  S.  B.  944;  Hays  v.  State,  114  Ga.  25,  40 
S.  B.  13;  Tucker  y.  State,  114  Ga.  61,  39  S. 

■B.  926. 

8.  There  is  no  merit  whatever  in  the  fif- 
teenth ground  of  the  motion.  The  error  as- 
signed upon  the  instruction  here  excepted 
to  is  not  stating  in  this  connection  "the  de- 
gree of  evidence  required  to  prove  the  men- 
tal unsoundness  of  the  accused.'*  The  Judge 
fully  charged  the  Jury  with  reference  to  the 
amount  of  mental  capacity  necessary  to  the 
commission  of  a  crime,  and  further  that 
even  although  the  accused  was  able  to  dis- 
tinguish between  right  and  wrong,  In  re- 
lation to  the  homicide,  at  the  time  it  was 
committed,  yet  if,  in  consequence  of  some 
delusion,  his  will  was  overmastered  and  he 
had  no  criminal  intent,  and  the  homicide  was 
connected  with  the  peculiar  delusion  under 
which  he  was  laboring,  he  would  not  be 
criminally  responsible  for  his  act  So,  ir- 
respective of  the  rule  that  a  charge  In  Itself 
proper  is  not  rendered  erroneous  by  a  failure 
to  give  another  appropriate  instruction  in  the 
same  connection,  it  Is  evident  that  the  as- 
signment of  error  is  entirely  without  merit 

9.  While  the  request  to  charge  set  forth 
in  the  sixteenth  ground  of  the  motion  con- 
tained a  proper  statement  of  the  law  in  ref- 
erence to  the  degree  of  evidence  necessary 
to  sustain  the  defense  of  insanity,  the  re- 
quest, as  a  whole,  was  not  free  from  objec- 
tion. It  assumed  that  the  defendant  had 
Introduced  evidence  of  his  Insanity  at  the 
time  the  alleged  offense  was  committed.  He 
had  introduced  testimony,  the  object  of  which 
was  evidence  of  his  Insanity  at  such  time, 
but  whether  this  testimony  was  evidence 
of  his  insanity  wheni  the  homicide  was  com- 
mitted was  a  question  for  the  Jury  alone. 
Suppose  the  court  had  instructed'  the  Jury 
that  the  state  had  introduced  evidence  of 
murder;  would  not  such  instruction  have 
been  erroneous?  We  think  clearly  so.  Evi- 
dence upon  the  question  of  insanity  and  evi- 
dence of  Insanity  are  different  things.  Be- 
sides, the  request  treated  any  degree  or  form 
of  insanity  as  being  suflicient  to  render  the 
accused  irresponsible  for  the  homicide,  and 
so  was  too  broad.  The  insanity  which  ren- 
ders the  perpetrator  of  a  particular  act, 
which  would  ordinarily  be  criminal,  incapa- 
ble of  committing  a  crime  by  its  perpetra- 
tion, is  such  as  to  deprive  hhn  of  the  capac> 


ity  to  distinguish  between  right  and  wrong 
relative  to  such  act  The  perpetraTor  may 
be  insane  in  a  loose  and  general  sense,  and 
yet  be,  in  the  eye  of  the  law,  sane  and  re- 
sponsible so  far  as  the  act  in  question  is 
concerned.  The  refusal  of  the  court  to  charge 
as  requested  was  therefore  not  erroneous. 

10.  While  the  conduct  of  the  solicitor  gen- 
eral complained  of  In  the  eighteenth  ground, 
in  disputing  the  answer  of  a  witness  for  the 
defendant,  on  cross-examination,  In  reference 
to  what  he  had  previously  testified  as  to  the 
time  that  he  got  out  to  Roberts'  house,  was 
improper,  and,  upon  objection  thereto,  was 
not  rebuked  by  the  court  yet  it  was  not 
such  as  to  require  the  grant  of  a  new  trial. 
The  prosecuting  ofllcer  should  not  have  dis- 
puted the  answer  of  the  witness,  but  as  the 
Jurors  had  heard  and  doubtless  remembered 
the  previous  testimony  of  the  witness  on  the 
point  in  question,  they  were  not  at  all  like- 
ly to  be  influenced  or  misled  by  this  remark 
of  the  state's  counsel.  Besides,  the  question 
about  which  the  dispute  occurred  was  not  at 
all  material.  The  last  ground  of  the  motion 
seems  too  trivial  for  discussion. 

As  the  evidence  fully  warranted  the  ver- 
dict, and  there  was  no  error  In  overruling 
the  motion  for  a  new  trial,  the  Judgment  of 
the  court  below  Is  afilrmed.  All  the  Jus- 
tices concur,  except  SIMMONS,  0.  J.,  ab- 
sent on  account  of  sickness. 


(128  Ga.  456) 
RIGALL  V.   SIRMAN8. 
(Supreme  Court  of  Georgia.     June  17.  1905.) 

1.  WaTT  OF  EBBoit— Dismissal. 

'phe  motion  to  dismiss  the  writ  of  error 
was  without  merit. 

2.  Appeal  fsom  Goixiitt  Couisr— Cxbtiobabi. 

A  proceeding  in  a  county  court  to  eject 
an  intruder  cannot  be  carried' bv  appeal  to  the 
superior  court.  The  remedy  of  the  party  dis- 
satisfied with  the  judgment  in  sudi  a  case  is 
by  certiorari. 
(Syllabus  by  the  Gourt) 

Error  from  Superior  Ck>urt,  Berrien  (coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  T.  H.  Sirmans  against  D.  J.  Ri- 
gall.  Judgment  for  plahitiff,  and  defendant 
brings  error.    Reversed. 

Sirmans  made  an  affldarit  before  a  judge 
of  the  county  court  for  the  purpose  of  evict- 
ing Rigall  as  an  intruder.  A  counter  affida- 
vit was  interposed,  and  the  papers  were  re- 
turned to  the  county  court  for  trial.  The 
judge  of  the  county  court  rendered  a  judg- 
ment in  favor  of  the  defendant  The  plain- 
tiff filed  an  appeal  bond,  which  was  ap- 
proved by  the  deputy  clerk,  and  all  the  pa- 
pers were  transmitted  to  the  superior  court. 
The  case  was  tried  in  that  court  upon  Its 
merits,  and  resulted  in  a  verdict  for  the 
plaintitf.  The  defendant  made  a  motion  for 
a  new  trial  upon  various  grounds.  The  mo- 
tion was  overruled,  and  he  excepted.  A 
motion  was  made  in  the  Supreme  Court  to 
dismiss  the  writ  of  error  on  the  grounds 
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that  there  was  no  sufficient  assignment  of 
error  in  the  bill  of  exceptions^  and  that  the 
brief  of  evidence  had  not  been  filed  at  the 
time  the  motion  for  a  new  triai  was  heard. 
The  bill  of  exceptions  recites  that  the  Judge 
passed  an  order  oyerruling  the  motion  for  a 
new  trial,  and  then  assigns  error  as  follows: 
*'To  which  said  order  defendant  excepted, 
and  now  excepts,  and  assigns  the  same  as 
error."  The  brief  of  evidence  was  not  filed 
until  two  days  after  the  motion  for  a  new 
trial  was  disposed  of,  but  there  was  no  mo- 
tion to  dismiss  the  motion  for  a  new  trial  on 
this  ground. 

Alexander  ft  Gary  and  Bule  ft  Knight,  for 
plaintiff  in  error.  B.  A.  Hendricks,  for  de- 
fendant in  error. 

COBB,  J.  1.  The  motion  to  dismiss  the 
writ  of  error  is  without  merit  The  assign- 
ment of  error  is  in  exact  compliance  with 
the  rule  of  this  court  on  the  subject  See 
Civ.  Code  1895,  I  5605.  Even  if  the  failure 
to  file  the  brief  of  evidence  before  the  time 
for  hearing  the  motion  for  a  new  trial  would 
have  been  a  sufficient  reason  for  dismissing 
the  motion  at  the  bearing,  it  is  not  a  suffi- 
cient reason  for  dismissing  the  writ  of  er- 
ror in  this  court  after  the  respondent  has 
participated  in  the  hearing  of  the  motion 
with  full  knowledge  that  the  brief  had  not 
been  filed. 

2.  The  affidavit  which  Is  the  foundation 
of  the  proceeding  to  evict  an  intruder  may 
be  made  before  any  officer  authorized  to  ad- 
minister an  oath.  Civ.  Code  1885,  §  4808. 
It  differs  in  this  respect  from  the  affidavit 
which  is  the  foundation  of  a  proceeding 
against  a  tenant,  which  is  required  to  be 
taken  before  a  judge  of  the  superior  court 
or  a  justice  of  the  peace.  Civ.  Code  1895,  { 
4813;  Griswold  v.  Butherford,  109  6a.  398^ 
34  S.  E.  602.  The  county  judge  therefore 
had  authority  to  administer  the  oath,  and 
he  also  had  jurisdiction  to  hear  and  deter- 
mine the  Issue  made  by  the  counter  affidavit 
Civ.  Code  1895,  §  4208.  The  case  was  there- 
fore properly  tried  in  the  county  court  The 
question  to  be  determined  is  how  a  judgment 
of  the  county  court  on  such  an  issue  may  be 
reviewed  by  the  superior  court  The  section 
of  the  Code  which  gives  the  county  court 
Jurisdiction  to  hear  and  determine  applica- 
tions for  the  eviction  of  intruders  also  con- 
fers upon  that  court  jurisdiction  in  cases  of 
proceedings  against  tenants,  partition  of  per- 
sonal property,  possessory  warrants,  distress 
warrants,  attachments,  garnishments,  ha- 
beas corpus,  etc.  And  the  section  concludes 
with  these  words:  "And  the  same  rights  of 
certiorari  and  appeal,  when  applicable,  shall 
exist  in  relation  to  the  matter  specified  in 
this  section  as  is  provided  in  this  chapter." 
The  provisions  referred  to  in  reference  to 
appeal  and  certiorari  are  found  in  sections 
4214  and  4215.  An  appeal  is  allowed  in  a 
case  where  "the  principal  sum  claimed,  or 


the  damages  claimed,  exceeds  fifty  dollars,*' 
and  a  certiorari  is  allowed  in  cases  where 
the  "principal  sum  or  damage  claimed  does 
not  exceed  fifty  dollars.*'  This  provision  In 
reference  to  appeals  cannot  be  made  applica- 
ble to  a  proceeding  to  evict  an  intruder,  for  in 
such  a  case  there  is  no  sum  or  damages  claim- 
ed. It  is  manifest  that  this  law  of  appeals 
applies  to  suits  for  money  upon  a  cause  of  ac- 
tion ex  contractu  or  ex  delicto,  or  upon  some 
statutory  proceeding  which  terminates  in  a 
money  judgment  There  is  nothing  in  the 
law  in  reference  to  the  proceeding  to  evict 
intruders  which  seems  to  contemplate  that 
there  should  be  a  money  judgment  rendered 
under  any  circumstances,  either  by  way  of 
rent  or  otherwise,  as  would  be  the  case  in  a 
proceeding  to  eject  a  tenant  The  judgment 
in  the  proceeding  to  evict  an  intruder  is  a 
judgment  declaring  that  the  plaintiff  is  en- 
titled to  possession,  and  the  writ  that  issues 
is  a  writ  of  possession,  Including  a  fieri  fa- 
cias for  costs.  Civ.  Code  1895,  S  4811.  The 
provision  in  the  chapter  referred  to  in  sec- 
tion 4214,  relating  to  appeals,  is  therefore  not 
applicable  to  the  proceeding  to  evict  an  in- 
truder. But  it  may  be  said  that  under  the 
general  law  of  appeals  an  appeal  would  be 
allowable  in  such  a  case.  Section  4453  of' 
the  Civil  Code  of  1895,  provides:  "In  all 
cases  tried  and  determined  by  a  county 
Judge,  or  a  justice  of  the  peace,  •  •  • 
where  the  sum  or  property  claimed  is  more 
than  fifty  dollars,  either  party  may,  as  a 
matter  of  right  enter  an  appeal  to  the  su- 
perior court"  If  this  section  authorizes  an 
appeal  in  such  a  case  at  all,  it  is  because  of 
the  words  "or  property  claimed."  It  is  to 
be  noted  that  these  words  do  not  appear  in 
the  section  of  the  Code  of  1882,  from  which 
this  section  was  taken.  Code  1882,  9  3610a. 
And  it  is  also  to  be  noted  that  section  3610b 
of  the  Code  of  1882  does  not  appear  at  all  in 
the  present  Code.  That  section  related  to 
appeals  in  claim  cases,  and  provided  that  In 
such  cases,  where  the  property  levied  on  was 
worth  more  than  $50,  there  might  be  an  ap- 
peal to  the  superior  court  from  a  Judgment 
in  the  justice's  court  It  was  evidently  the 
purpose  of  the  codifiers  of  the  present  Code 
to  make  section  4453  exhaustive  of  the  sub- 
ject of  appeals  as  dealt  with  by  the  two  sec- 
tions of  the  Code  of  1882  above  referred  to; 
and  the  words  "or  property  claimed"  are  to 
be  construed  in  the  light  of  the  fact  that 
their  appearance  in  the  section  results  from 
the  elimination  of  the  section  of  the  Code  of 
1882  in  reference  to  claim  cases.  The  effect 
of  this  change,  therefore,  is  simply  to  give 
the  same  right  of  appeal  in  claim  cases  tried 
in  a  Justice's  court  which  was  allowed  under 
the  Code  of  1882,  and  to  extend  this  right  of 
appeal  to  claim  cases  in  the  county  court 
We  do  not  think  that  this  change  in  the  sec- 
tion should  be  held  to  work  any  greater 
change  in  the  law  than  that  just  stated,  and 
therefore  the  section  does  not  embrace  a 
proceeding  to  evict  an  intruder  which  hal 
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been  tried  In  the  cotmty  court  Wblle  the 
section  relating  to  certicH*ari  from  the  county 
court  does  not,  In  terms,  embrace  cases  of 
the  character  now  under  consideration,  still 
the  superior  court  has  Jurisdiction  under  the 
tenns  of  the  Constitution  to  review  the  judg- 
ments of  all  inferior  judicatories  by  certio- 
rari, and  the  party  dissatisfied  with  the  judg- 
ment of  the  county  court  has  this  remedy. 
See,  in  this  connection,  Fontano  v.  Mozley, 
121  Ga.  46,  48  S.  E.  707.  The  superior  court 
was  without  jurisdiction  to  entertain  the  ap- 
peal, and  the  judgment  will  therefore  be  re- 
versed, with  direction  that  the  appeal  be  dis- 
missed, and  the  judgment  of  the  county 
court  stand  unaffected  by  the  pretended  ap- 
peal. 

Judgment   reversed,    with    direction.    All 
the  Justices  concur. 

SIMMONS,  0.  J.,  absent 


(123  Qa.  305) 

THOMPSON  et  al.  v.  HALB  et  al. 
(Supreme  Court  of  Georgia.     June  15,  1906.) 

1.  Chabitablb    Tbust  —  Apfoiivtuert    of 
Trustees. 

A  charitable  or  eleemosynary  trust  may  be 
created  by  grant  or  legislative  act.  If  by  grant, 
the  donor  may  appoint  trustees,  and  confer  the 
power  of  appointment  of  their  successors  on 
the  trustees  or  the  beneficiaries. 

2.  Sams— Powers  of  Trustees. 

The  trustees  of  an  unincorporated  academy, 
in  the  absence  of  power  conferred  by  grant,  have 
no  authority  to  perpetuate  their  succession  by 
filling  vacancies  in  the  board. 
8.  Same— Power  of  Court. 

The  superior  court  has  plenary  power  over 
trusts  for  educational  purposes,  and  may  fill 
vacancies  In  the  trusteeship,  where  no  provi- 
sion has  been  made  therefor,  either  by  grant  or 
by  legislative  act. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Lee  County; 
Z.  A.  Littlejohn,  Judge. 

Action  by  F.  S.  Hale  and  others  against 
W.  W.  Thompson  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

F.  S.  Hale  and  other  patrons  of  the  Smlth- 
ville  Academy,  residents  and  taxpayers  of 
the  town  of  Smlthville,  brought  their  equita- 
ble petition  against  W.  W.  Thompson  and 
others  to  enjoin  them  from  exercising  any 
further  authority  as  trustees  of  Smithville 
Academy,  or  from  electing  or  contracting 
with  teachers,  and  to  dissolve  the  board  of 
trustees  and  appoint  a  new  board,  by  rea- 
son of  the  following  facts:  On  the  16th  day 
of  May,  1863,  M.  J.  Barrow  conveyed  to  the 
trustees  of  Smithville  Academy  and  to  the 
worshipful  master  and  wardens  of  Austin 
Lodge,  F.  &  A.  M.,  two  acres  of  land  there- 
in described.  The  intention  of  the  donor 
was  to  donate  this  land  as  a  site  for  the 
academy  and  Masonic  lodge,  and  it  was  ac- 
cepted by  the  trustees  and  the  Masons.  The 
Masons  abandoned  all  interest  in  the  same. 


and  it  is  now  used  only  for  school  porposes. 
No  trustees  of  the  Smithville  Academy  were 
named  in  said  deed,  and  all  the  persons  who 
held  oflice  as  trustees  at  that  time  have  died 
or  removed  from  said  town,  and  there  are 
now  no  trustees  to  hold  the  title.  That  the 
defendants  illegally  took  possession  of  the 
property,  styling  themselves  trustees,  and 
employed  teachers  who  were  without  ex- 
perience, and  who  were  objectionable  to  a 
large  number  of  the  patrons  of  the  school. 
The  defendants  had  refused  to  vacate  their 
position  as  trustees,  or  to  hear  any  objec- 
tion to  their  conduct  in  managing  the  school. 
A  copy  of  the  deed  from  Barrow  to  the  trus- 
tees of  Smithville  Academy  was  attached 
to  the  petition,  and  is  as  follows: 

"State  of  Georgia,  Lee  County.  This  in- 
denture made  and  entered  into  this,  the  six- 
teenth day  of  May,  in  the  year  of  our  Lord 
eighteen  hundred  and  sixty-three,  between 
Moses  J.  Barrow  of  Sumter  County  State 
aforesaid,  on  the  one  part,  and  the  Trustees 
of  Smithville  Academy,  and  their  successors 
in  ofi^ce,  also  the  Worshipful  Master  of  Aus- 
tin Lodge  F.  &  A.  M.,  F.  H.  Cheves,  and 
the  senior  and  junior  wardens  William  J. 
Tillman  and  James  N.  Jones,  and  their  suc- 
cessors in  ofllce,  of  the  other  part:  Wit- 
nesseth.  That  the  said  Moses  J.  Barrow  for 
and  in  consideration  of  the  good  will  he 
entertains  for  education  and  masonry,  hath 
given,  bequeathed  and  let  to  the  Trustees 
of  Smithville  Academy,  and  to  the  Worship- 
ful Master  and  Wardens  of  Austin  Lodge 
F.  &  A.  M.,  all  that  tract  or  parcel  of  land 
consisting  of  two  acres,  lying  and  being  in 
the  Town  of  Smithville,  county  and  State 
aforesaid,  known  and  diistinguished  as  the 
east  half  of  lot  numbers  10  &  11  and  the 
west  half  of  lots  14  and  15;  bounded  on  the 
north  by  Cotton  Avenue  street.  To  have 
and  to  hold  unto  the  said  Trustees  and  Mas- 
ter and  Wardens — ^the  above  specified  lands 
for  the  purposes  herein  set  forth,  also  for 
a  church — if  ever  built  The  said  Moses  J. 
Barrow  doth  for  himself,  his  heirs  and  as- 
signs the  right  and  title  warrant  and  de- 
fend unto  said  Trustees  and  officers  of  Ma- 
sonic Lodge,  so  long  as  a  school,  lodge  or 
church  either  is  held,  but  should  all  cease — 
then  said  lands  are  to  be  reverted  to  said 
Moses  J.  Barrow,  his  heirs  and  assigns.  In 
witness  whereof  the  said  Moses  J.  Barrow 
doth  hereunto  set  his  hand  and  affix  his 
seal,  the  day  and  year  above  written.  M. 
J.  Barrow.     [L.  S.] 

"Signed,  sealed  and  delivered  in  the  pres- 
ence of  O.  C.  Pope.  J.  M.  Bond.  W.  H. 
Hammock,  J.  P." 

The  defendants  answered,  averring  that 
they  are  the  duly  constituted  board  of  trus- 
tees of  said  academy,  are  in  possession  of 
said  property,  and  were  managing  Its  af- 
fairs. They  admitted  that  they  had  col- 
lected considerable  sums  of  money  from 
various  sources  for  the  purpose  of  operat- 
ing and  maintaining  the  school,  and  aver- 
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red  that  tliej  bad  properly  accounted  for 
and  applied  the  same.  They  further  aver- 
red that  they  are  the  regularly  elected  mem- 
bers of  the  board  of  trustees  of  Smlthville 
Academy,  having  been  elected  according  to 
the  established  method  and  custom  of  elect- 
ing members  of  such  board  since  It  was  con- 
stituted, 41  years  ago,  and  that  they  are 
the  successors  of  the  original  board;  that 
they  are  acting  within  the  scope  of  their 
authority,  and  are  properly  discharging  their 
duties  as  trustees. 

The  Issue  formed  by  the  petition  and  an- 
swer came  before  the  Judge  of  the  superior 
court  for  a  hearing  on  an  interlocutory  In- 
junction, at  which  time  the  following  evi- 
dence was  Introduced  by  the  plaintiffs:  The 
deed  attached  to  the  petition.  The  affidavit 
of  EI.  A.  Booker,  who  testified  that  when 
he  became  a  member  of  the  board  of  trus- 
tees of  said  academy  he  asked  for  the  min- 
utes, and  was  told  that  there  were  none, 
and  that  only  since  he  became  a  member  of 
the  board  had  any  record  been  kept  of  their 
actings  and  doings,  or  itemized  statement  of 
the  receipts  and  disbursements  made  to  the 
board.  G.  W.  Warwick,  who  testified  that 
at  the  August  session  of  the  board  he  de- 
manded a  record  of  the  selection  of  members, 
and  the  secretary  told  him  there  was  none. 
Respondents  introduced  the  following  evi- 
dence: T.  S.  Burton,  who  testified  that  he 
had  held  the  office  of  secretary  and  treas- 
urer of  the  board,  and,  as  secretary,  had 
kept  a  record  of  all  the  acts  and  doings 
of  the  board  which  he  considered  of  suffi- 
cient importance;  that  the  present  board 
are  the  regularly  elected  trustees  of  the 
school,  and  the  successors  of  the  original 
board  of  trustees  of  the  academy.  W.  W. 
Thompson,  who  testified  that  he  had  been 
a  resident  of  Smlthville  for  23  years,  and  a 
member  of  the  board  of  trustees  of  Smlth- 
ville Academy  for  20  years,  during  which 
time  he  had  been  chairman  of  the  board; 
that  vacancies  on  the  board  occasioned  by 
resignation  or  death  had  been  promptly  filled 
by  the  board's  electing  a  successor,  accord- 
ing, to  the  uniformly  recognized  and  estab- 
lished custom  which  had  prevailed  since  the 
origiual  constitution  of  the  board.  O.  L. 
Thompson,  who  testified  that  the  board  of 
ti' us  tees  as  now  constituted  had  been  duly 
elected  as  the  successors  of  their  prede- 
cessors according  to  the  established  method 
of  electing  trustees;  that  he  had  been  a  resi- 
dent of  Smlthville  for  the  past  20  years. 
There  was  evidence  to  the  effect  that  the 
board  had  been  in  the  actual  possession  and 
management  of  the  school  and  its  affairs  for 
a  number  of  years. 

After  hearing  the  evidence,  the  court  pass- 
ed the  following  order:  "First  That  the 
jeed  of  M.  J.  Barrow,  set  forth  in  the  orig- 
inal petition,  created  a  trust,  as  therein  set 
forth,  and  vested  the  title  to  the  real  estate 
therein  described  in  the  persons  then  exer- 
cising the  office  of  trustees  of  the  Smlthville 


Academy,  in  so  far  as  the  said  deed  makes 
reference  to  the  trustees  of  said  academy; 
and  it  further  appearing  that  all  the  mem- 
bers constituting  said  board  of  trustees  have 
died  or  removed  from  said  town  of  Smlth- 
ville, and  whose  whereabouts  are  unknown, 
and  as  the  donor,  M.  J.  Barrow,  failed  to 
provide  a  mode  of  filling  the  vacancies  in  the 
trusteeship  for  said  property,  there  now  ex- 
ists a  trust  without  a  trustee,  and  under  the 
law  it  becomes  the  duty  of  the  judge  of  the 
superior  court,  acting  as  chancellor,  to  ap- 
point trustees  to  hold  office  until  the  further 
order  of  the  chancellor.  Second.  Therefore 
I  hereby  appoint  the  following  named  citi- 
zens of  said  town  of  Smlthville  as  trustees 
of  said  Smlthville  Academy,  to  wit:  W.  W. 
Thompson,  El  A.  Booker,  T.  S.  Burton,  A.  H. 
Bass,  J.  R.  Cochran,  B.  I.  McKenney,  and 
O.  P.  Brown— to  hold  charge  of  the  property 
described  in  said  deed,  to  protect  and  pre- 
serve the  same,  and  to  do  and  perform  all 
the  duties  incident  to  said  office.  Third.  It 
is  further  ordered  and  decreed  that  the  de- 
fendants, as  a  board  of  trustees,  be,  and 
they  are  hereby,  dissolved,  and  directed  to 
turn  over  all  of  the  property  belonging  to 
the  said  Smlthville  Academy  to  the  board 
of  trustees  in  this  order  appointed."  The 
defendants,  in  their  bill  of  exceptions,  al- 
lege that  the  order  of  the  court  is  errone- 
ous, first,  because  there  was  no  vacancy  in 
the  office  of  trustees  for  Smlthville  Academy, 
and  therefore  a  court  of  equity  had  no  Ju- 
risdiction of  the  subject-matter;  second,  be- 
cause by  the  deed  from  Barrow  the  title  to 
the  property,  so  far  as  the  school  was  con- 
cerned, was  conveyed  to  the  trustees  of 
Smlthville  Academy,  and  their  successors  in 
office,  and  that  the  defendants  are  the  suc- 
cessora  to  the  original  board  of  trustees  to 
whom  the  property  was  conveyed;  third, 
because  no  method  of  electing  successors  to 
fill  vacancies  in  the  board  having  been  point- 
ed out  in  the  deed,  the  trustees  had  the  right 
to  provide  for  their  succession. 

Lane  &  Maynard,  for  plaintiffs  In  error. 
Q.   W.  Warwick,  for  defendants  in  error. 

EVANS,  J.  (after  stating  the  facts).  1-3. 
It  is  reasonable  to  assume  that  at  the  time 
of  the  execution  of  the  deed  from  Barrow 
to  the  trustees  of  the  Smlthville  Academy, 
and  to  the  officers  of  the  Masonic  lodge,  the 
Smlthville  Academy  had  a  potential  exist- 
ence, and  its  affairs  were  administered  by  a 
board  of  trustees.  The  grant,  therefore, 
was  to  the  board  of  trustees  then  existing, 
and  to  thehr  successors  in  office.  Conceding 
that  the  deed  did  not  create  the  trust,  but 
merely  put  the  legal  title  of  the  property 
conveyed  into  the  trustees  and  their  succes- 
sors, it  does  not  follow  that  the  trustees  pos- 
sessed the  power  to  fill  vacancies  occurring 
in  their  board.  A  trust  of  this  character 
cannot  be  created  otherwise  than  by  grant 
or  legislative  authority.  It  cannot  be  cre- 
ated by  grant  unless  property  U  conveyed. 
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The  Legislature  has  the  power  to  incorporate 
an  academy  and  to  authorize  certain  persons 
to  act  as  trustees,  and  the  act  of  Incorpora- 
tion may  further  provide  for  the  filling  of 
vacancies  in  the  board  of  trustees,  and  the 
courts  will  take  notice  of  such  legislative 
acts.  But  as  the  General  Assembly  has  not 
incorporated  the  Smithville  Academy,  or  em- 
powered any  board  of  trustees  to  manage  it 
and  take  charge  of  its  affairs,  and  as  no 
grant  is  shown,  it  would  seem  that  there  is 
no  lawful  authority  for  the  trustees  to  name 
their  successors  to  flU  vacancies  occurring 
within  the  board.  If  we  should  construe 
this  deed  as  creating  a  trust,  the  trustees  at 
the  time  of  the  execution  of  the  deed  bad  no 
power  to  flU  vacancies,  the  deed  conferring 
no  such  power  of  appointment  We  there- 
fore conclude  that,  as  the  legal  title  to  the 
property  was  veisted  in  the  trustees  filling 
the  office  at  the  time  of  the  delivery  of  the 
deed,  no  power  of  appointing  successors  hav- 
ing been  provided  thereby,  and  there  being 
DO  legislative  authority  authorising  the  con- 
trol and  management  of  the  academy  by  the 
trustees,  the  burdctn  was  shifted  upon  the 
defendants  to  show  the  legality  of  their  ex- 
istence as  a  board  of  trustees,  with  author- 
ity to  manage  the  affairs  of  the  schocd. 
TMs  was  not  done.  The  evidence  only  cov- 
ered a  period  extending  back  20  or  22  years, 
during  which  time  it  has  been  the  custom 
of  the  board  to  fill  the  vacancies.  This  is  in- 
sufficient to  show  authority  in  the  present 
trustees  either  to  hold  title  under  the  do- 
nor*8  deed,  or  to  manage  the  school  affairs 
of  that  particular  locality.  The  deed  from 
Barrow  was  to  the  trustees  of  Smithville 
Academy,  and  their  successors,  and  to  cer- 
tain oncers  of  the  Austin  Lodge,  F.  &  A. 
M.,  and  their  successors,  for  the  purposes  of 
education  and  Masonry,  and  also  for  a 
church,  "if  ever  built"  There  was  a  provi- 
sion in  the  deed  that  when  the  premises 
ceased  to  be  used  for  church,  school,  or  lod^e 
purposes  the  land  would  revert  to  the  gran- 
tor and  his  heirs.  It  is  clear  that  the  gran- 
tor intended  that  the  persons  holding  the  of- 
fice of  trustees  of  the  academy  and  the  offi- 
cers of  the  lodge  should  hold  the  property 
not  for  their  own  individual  benefit  but  for 
school  and  Masonic  uses.  The  designation 
of  the  trustees  by  their  official  character  is 
equivalent  to  naming  them  by  their  propar 
names.  Inglls  v.  Sailors'  Snug  Harbor,  3 
Pet.  114,  7  L.  Ed.  617.  When  the  trustees 
died  the  title  did  not  descend  to  their  heirs, 
nor  was  there  to  be  a  reversion  of  the  land 
to  the  grantor  or  his  estate  so  long  as  the 
premises  were  used  for  the  purposes  speci- 
fied. The  petition  alleges  that  the  Masonic 
lodge  had  abandoned  all  interest  they  might 
claim  under  the  deed,  but  the  land  is  still 
used  for  school  purposes.  The  case  made  is 
that  of  a  charitable  or  eleemosynary  trust 
without  a  trustee,  and  in  such  cases  it  is 
within  the  power  of  the  superior  court  to 
nominate  a  trustee  or  trustees  to  hold  the 
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property  for  the  uses  declared  in  the  donor*s 
deed.  Civ.  Ck)de  1806,  U  4008,  4009;  Beall 
V.  Fox,  4  6a.  404.  The  beneficiaries  under 
the  deed  are  not  the  trustees,  but  all  the 
persons  living  in  the  locality  of  the  school 
who  might  avail  themselves  of  its  educa 
tional  advantages  and  opportunities^.  As  the 
deed  did  not  confer  the  power  of  appoint- 
ment and  the  original  trustees  are  no  longer 
in  existence,-  the  power  of  appointing  trus- 
tees vests  in  the  snpericMr  court  exercising 
equitable  Jurisdiction.  This  power  of  ap- 
pointment may  be  exercised  by  the  chancel* 
lor  upon  the  petition  of  the  beneficiaries  of 
the  trust  Civ.  Ck)de  1895,  H  3178,  8105, 
8197,  8199.  The  chancellor  exercised  this 
power  in  the  present  case,  and  we  think 
properly  so,  under  the  facts  aa  they  appear 
in  the  record. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  SIMMONS,  C.  J.,  absent 


(128  Qa.  466) 

HBNDBRSON  et  at  T.  STATE. 

(Supreme  Court  of  Georgia.     June  17,  1905.) 

Warr  ov  Ebbob  —  Dismissal  —  Fin al  Judg- 
ment. 

A  judgment  refusing  to  allow  a  general  de- 
murrer to  a  petition  to  be  amended  is  not  a  final 
Judgment,  nor  would  a  judament  allowing  the 
amendpaent  have  been  a  final  disposition  of 
the  cause,  so  as  to  authorize  a  writ  of  error  to 
the  judgment  first  named  while  the  case  was 
pending  in  the  trial  court  Under  such  circum- 
stances the  writ  of  error  la  premature,  and  must 
be  dismissed. 

(Syllabus  b«y  the  Court) 

Brror  from  Superior  Ctourt,  Irwin  CJounty ; 
D.  M.  Roberts,  Judge. 

Action  by  the  state  against  M.  Henderson 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Dismissed. 

Suit  was  brought  in  the  name  of  the  state 
against  the  sureties  on  the  bond  of  a  former 
ordinary  to  recover  an  amount  which  it  was 
alleged  was  due  the  state  under  the  pro- 
visions of  the  act  of  1872  (Acts  1872,  p.  57), 
relating  to  the  sale  of  certain  lands  which 
had  never  been  granted  by  the  state,  or  which 
had  reverted  to  it  The  defendants  filed  a 
general  demurrer,  in  which  it  was  averred 
that  "no  legal  or  equitable  cause  of  action 
is  set  forth,''  and  also  various  grounds  of 
special  demurrer.  The  demurrers  were  sus 
tained,  and  the  state  excepted.  When  the 
case  reached  this  court  (120  Ga.  780,  48  S.  E. 
334)  it  was  argued  that  the  demurrer  was 
properly  sustained  because  the  act  of  1872 
was  unconstitutional;  but  this  court  revers- 
ed the  judgment,  and  declined  to  decide  this 
question,  upon  the  ground  that  a  general  de- 
murrer of  the  character  above  indicated  was 
not  sufficient  to  raise  the  question  of  the 
constitutionality  of  a  statute  upon  which  the 
action  was  based.  When  the  case  reached  the 
court  below,  the  defendants  moved  to  amend 
the  general  demurrer  1^  arerring  that  the 
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act  of  1872  was  unconstltiitlonal  for  the  rea- 
son that  it  contained  matter  different  from 
what  was  indicated  in  its  title,  the  amend- 
ment setting  forth  specifically  and  in  detail 
the  matter  which  it  was  alleged  was  not  cov- 
ered hy  the  title.  The  court  refused  to  allow 
the  amendment,  and  the  defendants  excepted. 

J.  H.  Martin  and  Warren  Grice,  for  plain- 
tiff in  error.  John  O.  Halt,  Atty.  Qen.,  and 
Haygood  ft  Outts,  for  the  State: 

COBB,  J.  In  the  case  of  Newman  y.  State, 
101  Oa.  534,  28  S.  E.  1005,  this  court  treated 
the  question  of  the  constitutionality  of  an 
act  as  having  heen  raised  under  a  general 
demurrer  which  alleged  that  the  presentment 
did  not  charge  the  defendant  with  any  viola- 
tion of  law,  and  the  writer  said  in  the  opin- 
ion (page  536,  101  Ga.,  page  1005,  28  S.  E.) 
that  "under  the  general  demurrer  the  consti- 
tutionality of  the  law  under  which  the  ac- 
cused was  arraigned  is  brought  in  question." 
But  the  question  of  practice  was  not  directly 
raised  in  that  case,  and  the  expression  of  the 
writer  was  not  one  which  was  well  consid- 
ered. In  Savannah  Railway  Ck)mpany  v. 
Hardin,  110  Ga.  433,  35  S.  B.  681,  this  ques- 
tion of  practice  was  thoroughly  considered 
by  the  court,  and  the  opinion  in  that  case 
sets  forth  the  views  of  the  writer  after  ma- 
ture thought  and  diligent  investigation.  The 
ruling  in  the  Hardin  Oase  has  been  subse- 
quently followed  without  exception. 

It  has  been  held  that  a  demurrer  cannot  be 
amended  at  a  term  subsequent  to  the  first 
•term  by  adding  a  ground  of  special  demurrer. 
City  Council  of  Augusta  v.  Lombard,  101  Ga. 
724,  28  S.  E.  994.  A  defendant  may  at  any 
time  before  verdict,  either  orally  or  in  writ- 
ing, move  to  dismiss  the  case  on  the  ground 
that  the  petition  sets  forth  no  cause  of  ac- 
tion, and  In  such  a  motion  urge  any  ground 
which  would  be  sufficient  as  a  basis  of  a 
motion  in  arrest  of  Judgment  Kelly  v. 
Strouse,  116  Ga.  883,  43  S.  E.  280  (5).  A 
paper  filed  after  the  first  term,  which  is 
styled  a  demurrer,  but  wliich  is  really  in  the 
nature  of  a  motion  to  dismiss  for  want  of  a 
cause  of  action,  should  be  treated  by  the 
court  as  of  the  latter  character.  M.  &  B.  Ry. 
Co.  V.  Walton,  121  Ga.  276,  48  S.  B.  940  (2). 
In  the  present  case  the  court  treated  the  mo- 
tion of  the  defendants  as  a  motion  to  amend 
the  demurrer,  and  not  as  a  motion  to  dismiss, 
merely  refusing  to  allow  the  amendment, 
which  was,  in  effect,  a  refusal  to  decide  the 
question  raised  by  the  amendment.  The 
Judgment  of  the  court  which  is  complained 
of  was  not  a  final  Judgment,  nor  would  a 
Judgment  allowing  the  amendment  have  been 
a  final  disposition  of  the  cause.  The  case  is 
therefore  here  prematurely,  and  the  writ  of 
error  must  be  dismissed.  Civ.  Code  1895,  § 
5526. 

Writ  of  error  dismissed.  All  the  Justices 
concur,  except  SIMMONS,  G.  J.,  absent,  and 
FISH.  P.  J.,  disqualified. 


B.  SWINDELL  ft  CO.  v.  ALABAMA  MII>- 
LAND  RY.  CO. 

(Supreme  Court  of  Georgia.     June  15»  1905.) 

Railroads— FiBES  Set  bt  Enoire— Nonsuit. 
The  evidence  offered  to  establish  the  fact 
that  the  fire  was  communicated  to  the  property  ' 
of  the  plaintiff  by  the  engine  of  the  defendant 
was  entirely  circumstantial,  but  was  of  such 
a  character  as  to  authorize  a  finding  that  the 
fire  was  so  coomiunicated.  If  this  fact  were 
established,  the  law  would  raise  a  presumption 
that  the  defendant  was  negligent,  and  it  was 
error  to  grant  a  nonsuit. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Railroads,  S  1710.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Bainbridge;  B.  B. 
Bower,  Judge. 

Action  by  E.  Swindell  &  Co.  against  the 
Alabama  Midland  Railway  Company.  Judg- 
ment for  defendant,  and  plaintUf  brings  er- 
ror.   Reversed. 

A.  L.  Townsend  and  A.  H.  Russell,  tm 
plaintiff  in  error.  Kay,  Bennet  &  Cony«n 
and  T.  S.  Hawes,  for  defendant  In  error. 


COBB,  J.  When  this  case  was  here  be- 
fore (Alabama  Midland  Ry.  Co.  v.  Swindell 
&  Co.,  117  Ga.  883,  45  &  B.  261),  it  was  said 
that  the  evidence  disclosed  a  case  very  simi- 
lar to  that  of  Southern  Railway  Company  v. 
Pace,  114  Ga.  712,  40  S.  E.  72a.  In  the  latter 
case  the  evidence  for  the  plaintilT  was  alto- 
gether circumstantial,  but  was  sufficient  to 
raise  a  presumption  of  negligence,  though 
this  presumption  was  completely  rebutted 
by  the  testimony  for  the  defendant  The  ev- 
idence for  the  plaintiff  in  the  present  case  is 
substantially  the  same  as  it  was  before,  and 
therefore  did  not  authorize  the  grant  of  a 
nonsuit  There  was  evidence  from  which  a 
jury  could  find  that  the  fire  was  communi- 
cated to  the  plalntifTs  property  from  the 
defendant's  engine,  and  if  this  fact  was  es- 
tablished the  law  would  raise  a  presumption 
of  negligence  against  the  company.  If  upon 
another  trial  the  evidence  for  the  plaintiff 
and  the  defendant  is  in  substance  the  same 
as  it  was  when  the  case  was  before  ttds 
court  at  the  March  term,  1903,  the  Judge 
would  be  authorized  to  direct  a  verdict  for 
the  defendant  But  even  under  the  ruling 
then  made  a  nonsuit  was  improper. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SIMMONS,  a  J.,  absent 


(128  Ga.6») 
JENKINS  V.  STATE. 
(Supreme  Court  of  Georgia.     June  17,  1906.) 

1.   HOMICIDB— iNSTBUCriONB. 

The  theory  of  voluntary  manslaughter  was 
presented  by  one  view  of  the  evidence,  and  the 
trial  judge  properly  instructed  the  jury  as  to 
the  law  bearing  on  that  grade  of  homicide. 

[Ed.  Note.— For  cases  in  pomt,  see  voL  20, 
Cent  Dig.  Homicide,  U  649-656.]    ^ 
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2.  Criminal  Law— Aboumentb  of  Counsel. 

The  argument  of  the  aolicitor  general  to 
which  ohjection  was  made  was  authorised  by 
the  facts  proved  and  snch  legitimate  inferences 
as  might  be  drawn  therefrom. 
8.  Homicide— Rkmabxs  of  Coubt. 

Prejudicial  error  was  committed  by  the 
presiding  Judge,  who,  on  being  asked  to  allow 
the  accused  to  supplement  his  statement  to  the 
jury,  said;  "Let  him  finish  his  statement  I 
never  knew  one  of  them  to  get  through  making 
his  statement.'*  This  remark  was  calculated 
to  impress  the  jury  with  the  idea  that  the  judge 
entertained  the  opinion  that  what  the  accused 
might  say  in  his  defense  was  of  little  impor- 
tance. Candler,  J.,  dissenting. 
4.  Same— Inbtbugtions— Self-Defensx. 

The  charge  of  the  court  as  to  the  law  re- 
lating to  self-defense  was  sufficiently  full  and 
explicit,  in  the  absence  of  an  appropriate  re- 
quest in  writing  to  charge  more  fully  as  to 
what  might  constitute  reasonable  fears;  and 
the  request  presented,  not  being  adjusted  to  the 
facts  of  the  case,  was  rightly  withheld  from  the 
jury. 
(Syllabus  by  the  Court) 

Error  from  Saperior  Court,  Jasper  Coun- 
ty;  H.  G.  Lewis,  Judge; 

Clem  Jenkins,  Jr.,  was  conylcted  of  mur* 
der,  and  brings  error.    Reversed. 

A.  Y.  Clement  and  A.  S.  Thurman,  for 
plaintiflF  in  error.  J.  B.  Pottle,  Sol.  Gen.,  for 
the  State. 

EVANS,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  SIMMONS,  C.  J., 
absent,  and  CANDLER,  J.,  dissenting. 


(123  Qa.  802) 

PIJIKSTON  T.  CEDAR  HILL  NURSERY  & 
ORCHARD  CO. 

(Supreme  Court  of  Georgia.     June  15,  1906.) 

Husband  and  Wife— Aqewct— Sale  to  Hus- 
band. 

A  person  selling  goods  to  the  agent  of  an 
undisclosed  principal,  who  receives  the  benefit 
of  the  purchase,  may  go  directly  upon  the  prin- 
cipal for  the  price  of  the  goods?  and  where  the 
consideration  of  a  contract  made  with  a  hus- 
band, who  has  general  authority  to  manage  a 
farm  belonging  to  his  wife,  reaches  her  as  an 
accession  to  her  separate  estate,  and  she  retains 
and  enjoys  it,  only  slight  evidence  of  the  hus- 
band's agency  in  contracting  the  debt  is  required 
to  charge  her. 

[Ed.  Note. — For  cases  in  point  see  vol.  26k 
Cent.  Dig.  Husband  and  Wife,  §§  148-154.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Stewart  Coun- 
ty;   Z.  A.  Littlejohn,  Judge. 

Action  by  the  Cedar  Hill  Nursery  ft  Or- 
chard Company,  for  the  use  of  J.  W.  Sha- 
dow, against  Lula  Pinkston.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  T.  Harrison  and  8.  T.  Pinkston,  for 
plaintiff  in  error.  T.  T.  James  and  Graham 
Forrester,  for  defendant  in  error. 

FISH,  P.  J.  Suit  on  an  open  account  was 
brought  in  the  county  court  of  Stewart 
county   by  the  Cedar  Hill  Nursery   &  Or- 


chard Company,  for  the  use  of  J.  W.  Shadow, 
against  Mrs.  Lula  Pinkston,  and  Judgment 
was  rendered  in  favor  of  the  plaintiff.  The 
defendant  sued  out  a  certiorari  to  the  su- 
perior court,  but  it  was  overruled,  and  she 
excepted.  The  account  sued  on  was  for 
$90.70,  the  price  of  certain  fruit  trees,  grape- 
vines, etc.,  which  an  agent  of  the  plaintiff 
had  sold  to  J.  G.^  Pinkston,  the  husband  of 
the  defendant  She  denied  that  she  had 
ever  had  any  dealings  with  the  plaintiff  in 
person  or  through  any  authorized  agent, 
whereas  the  plaintiff  contended  she  was 
liable  as  an  undisclosed  principal.  The 
agent  of  the  plaintiff  testified  substantially 
as  follows:  In  his  capacity  as  salesman, 
he  visited  Mrs.  Pinkston  at  her  home,  and 
tried  to  sell  her  some  roses,  trees,  etc.  She 
stated  that  she  did  not  want  to  buy  any,  but 
said,  if  he  would  call  on  her  husband  at 
his  place  of  business,  he  would  probably 
buy  some  trees,  as  she  had  heard  her  hus- 
band say  he  wanted  to  buy  100  peach  trees 
to  replant  his  orchard.  Witness  got  the  or- 
der for  the  trees  and  vines  from  Pinkston, 
who  gave  witness  to  understand  that  he 
wanted  to  put  them  on  his  place  near  Lump- 
kin. The  sale  was  made  to  Pinkston  on  his 
Individual  account  and  credit,  and  not  as 
agent  for  his  wife.  Mrs.  Pinkston  was  not 
known  in  the  transaction,  nor  was  witness 
informed  that  the  place  to  which  Pinkston 
referred  as  his  farm  really  belonged  to  his 
wife.  The  only  other  witness  introduced 
was  Pinkston.  He  stated  that  he  bought 
the  trees  and  vines  for  his  own  use  and  on 
his  own  account,  and  not  as  agent  for  his 
wife,  but  admitted  that  he  "managed  her 
lands  as  his  judgment  dictated,  and  planted 
them  in  such  ways  as  he  saw  proper";  that 
the  trees  were  planted  on  the  lands  of  his 
wife,  to  which  she  made  no  objection;  that 
the  trees  were  an  improvement  of  her  place; 
and  that  she  would  get  whatever  benefit 
might  accrue  from  them  being  planted  on 
her  lands. 

The  defendant  did  not  offer  herself  as  a 
witness,  nor  introduce  any  evidence,  but 
moved  for  a  nonsuit  The  question  is  wheth- 
er or  not  a  finding  that  Pinkston  really  pur- 
chased the  trees,  etc.,  as  agent  for  his  wife, 
with  the  intention  of  planting  them  on  her 
place,  which  he  managed  for  her  as  he  saw 
fit  was  warranted  by  the  evidence.  The 
judge  of  the  county  court  thought  so,  the 
judge  of  the  superior  court  entertained  the 
same  opinion,  and  we  are  not  prepared  to 
hold  to  the  contrary.  The  mere  fact  that 
Mrs.  Pinkston  got  the  benefit  of  the  pur- 
chase would  not  make  her  liable  to  the  sell- 
er. Hightower  v.  Walker,  97  Ga.  748,  26 
S.  B.  380.  Nor  could  she  be  held  account- 
able unless  her  husband  acted  as  her  agent 
in  the  transaction  (Axson  v.  Belt,  103  Ga. 
578,  30  S.  B.  262);  nor  even  then  if  the  fact 
of  agency  was  known  to  the  seller,  and  the 
seller  extended  credit  to  her  agent,  not  to 
her.    Civ.  Code   1895,  i  3025;    Mitchell  v. 
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Prlntup,  68  Ga.  675;  Miller  r.  Watt»  70  Ga. 
885.  A  seller  may,  howerer,  go  directly 
upon  an  tutdisclosed  principal  (Oiv.  Oode 
1895,  I  3024).  provided  the  principal  receives 
the  benefit  of  the  contract  made  with  his 
agent  Miller  v.  Watt,  supra;  Mickleberry 
V.  O'Neal,  98  Ga.  42,  25  S.  £}.  933.  Agency 
may  be  shown  by  evidence  no  stronger  than 
that  adduced  on  the  trial  of  the  present 
case.  "Where  all  the  consideration  of  a 
debt  reaches  a  wife  as  an  accession  to  her 
separate  estate,  and  she  retains  and  en- 
joys it,  only  slight  evidence  of  the  hus- 
band's agency  in  contracting  the  debt  is 
required  to  charge  her."  Akers  v.  Kirke, 
91  Ga.  598»  18  S.  B.  869.  That  the  husband 
conceals  his  right  to  act  for  her,  and  leads 
the  seller  to  believe  he  owns  property  be- 
longing to  her,  is  an  important  fact  to  be 
considered.  Maddoz  t.  Wilson,  91  Ga.  40, 
16  S.  B.  213.  The  agent's  insistence  that  it 
was  his  intention  to  buy  on  his  own  account 
and  on  his  individual  credit  is  by  no  means 
conclusive,  when  the  use  he  makes  of  the 
purchase  tends  to  negative  such  insistence. 
Simpson  V.  Patapsco  Guano  Co.,  99  Ga.  168, 
25  S.  B.  94.  See  Lewis  v.  Equitable  Mort- 
gage Co.,  94  Ga.  573,  21  S.  B.  224.  In  the 
present  case  the  county  Judge  was  author- 
ized to  find  from  the  evidence  that  the  hus- 
band led  the  agent  of  the  plaintiff  company 
to  believe  that  he  was  the  owner  of  the 
orchard  which  he  wished  to  replant,  and,  up- 
on the  faith  of  his  ownership  thereof,  credit 
was  extended  to  the  husband;  the  wife  her- 
self representing  to  the  agent  that  her  hus- 
band owned  the  orchard,  and  desired  to  buy 
trees  to  plant  therein,  though  in  point  of  fact 
it  belonged  to  her. 

In  the  petition  for  certiorari,  complaint  is 
made  that  the  court  admitted  testimony  of 
the  agent  which  contradicted  the  terms  of 
the  written  contract  evidencing  the  sale  to 
Pinkston.  As  the  county  judge  states  in  his 
answer  that  no  such  objection  was  offered  to 
the  testimony  on  the  trial  of  the  case  before 
him,  we  cannot  undertake  to  deal  with  this 
complaint 

Judgment  afiarmed. 

SIMMONS,  0.  J.,  absent 


(128  Ga.  f74) 

SOUTflBRN  RY.  00.  t.  BDMUNDSON. 
(Supreme  Oourt  of  Georgia.     June  17,  1905.) 

1.  Carriers— Loss  of  B  ago  age. 

Where  it  is  shown  that  the  baggage  of  a 
passenger  was  received  by  the  carrier  at  the 
plain tiflTs  destination,  and  there  is  a  total  de- 
fault to  deliver  same  on  demand,  the  onua  for 
accounting  for  such  default  is  on  the  carrier. 

(Ed.  Note.-— For  cases  in  point  see  vol.  9» 
Cent  Dig.  Carriers,  §  1562.] 

2.  Same— Damaoes. 

The  evidence  authorized  the  Judgment  for 
the  plaintiff  rendered  by  the  judge,  who  tried 
the  case  without  a  Jury. 

(Syllabus  by  the  Court) 


Brr6r  from  City  Court  of  McRae;  Max  U 
McRae,  Judge. 

Action  by  Georgia  Edmnndson  against  the 
Southern  Railway  Company.  Judgment  for 
plaintifil!.    Defendant  brings  error.    Affirmed. 

Mrs.  Georgia  Edmundson,  in  her  petition 
against  the  Southern  Railway  Company,  al- 
leged that  the  defendant  had  endamaged  her 
in  the  sum  of  $100  by  reason  of  the  follow- 
ing facts:  That  petitioner  boarded  a  trainr 
of  the  Atlantic  Coast  Line  Railroad  Company 
at  Tampa,  Fla.,  for  Helena,  Ga.,  having  pre- 
viously purchased  a  ticket  and  checked  her 
baggage,  which  was  a  valise,  to  her  destina- 
tion; that  upon  her  arrival  at  Helena  she 
presented  her  check  to  the  defendant  and 
demanded  her  baggage,  but  that  the  defend- 
ant failed  and  refused  to  deliver  the  same  to 
her,  and  still  fails  and  refuses  so  to  do>  or 
to  pay  her  the  value  thereof;  that  the  de- 
fendant contracted  and  agreed  to  receive  the 
valise  from  the  initial  railroad  at  the  Junc- 
tion point  of  defendant  and  to  safely  carry 
the  same  to  Helena,  and  there  deliver  it  to 
petitioner;  that  the  defendant  did  so  receive 
it  from  the  connecting  road  In  good  condition, 
and  transported  it  to  Helena,  Ga.  The  con- 
tents of  the  valise  and  its  value  were  alleged. 
The  defendant  was  alleged  to  be  guilty  of 
negligence  in  failing  and  refusing  to  deliver 
to  plaintiflF  the  valise  and  its  contents.  Pe- 
titioner further  alleged  that  the  valise  and 
its  contents  were  taken  and  feloniously  ap- 
propriated by  some  of  defendant's  agents, 
servants,  and  employes.  The  defendant 
in  its  plea,  denied  certain  paragraphs  of  the 
petition,  and  required  proof  of  others,  be- 
cause of  want  of  sufficient  information  to 
either  admit  or  deny  them.  The  defendant 
further  specially  pleaded  that  it  had  exer* 
cised  all  care  and  diligence  required  of  it  in 
the  protection  of  plaintiff's  baggage,  and  was 
therefore  not  liable  to  her  in  any  sum.  The 
case  was  tried  by  the  Judge  without  a  Jury, 
and  on  the  trial  the  plaintiCTs  testimony  sup* 
ported  the  allegations  in  the  petition  as  to 
piurchasing  a  ticket  at  Tampa,  Fla.,  and 
checking  the  baggage  to  Helena.  The  plain- 
tiff further  testified  that  she  left  Tampa  at 
8  o'clock  p.  m.,  and  arrived  at  Helena  at  3.'45 
o'clock  p.  m.  the  next  day;  that  upon  her  ar- 
rival she  could  not  find  the  agent  of  defend- 
ant, but  delivered  the  check  to  a  friend,  and 
dhrected  him  to  get  her  baggage,  and  that 
the  baggage  was  demanded  that  day,  but  not 
delivered;  that  she  went  out  to  her  father's 
that  afternoon,  and  about  a  week  later  she 
again  sent  for  her  baggage,  bat  that  she  has 
never  received  the  valise  or  Its  contents. 
She  testified  as  to  the  contents  of  the  valise 
and  its  value.  Another  witness  for  the  plain- 
tiff testified  that  he  presented  the  check  to 
the  agent  of  defendant  about  two  weeks 
after  the  baggage  arrived  in  Helena,  and  de- 
manded the  valise,  and  that  the  agent  direct- 
ed him  to  a  porter,  but  the  porter  could  not 
find  the  valise.  The  defendant  offered  its 
agent  at  Helena  as  a  witness,  who  testified 
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tbat  the  plaintiff  anlTad  at  Helena  on  tbe 
nortti-teund  train  at  3:46  p.  m.;  that  one  Mr. 
Dean,  for  the  plaintiff,  asked  for  her  ''grip," 
and  that  he  informed  him  that  it  had  not 
come,  hot  would  doubtlew  be  in  on  the  night 
train;  that  the  valise  came  that  night  on  the 
Borth-honnd  train,  and  remained  In  the  bag- 
gage room  for  two  weeks;  that  the  grip  was 
a  comnK>n  cloth  one  bound  with  one  strap, 
which  was  fastened  with  a  bnckle;  that  tbe 
witness  was  Informed  by  the  plaintiff  that  It 
contained  baby  clothes,  and  that,  had  he 
known  of  its  value,  he  would  have  kept  It  In 
the  office  with  him,  Instead  of  in  the  baggage 
room;  that  the  baggage  room  is  not  In  the 
same  building  with  the  office,  bat  is  across 
the  tracks,  In  the  old  depot;  that  any  one 
might  have  stolen  It  from  the  baggage  room; 
witness  saw  It  there  several  times,  and 
kicked  it  ont  of  his  way;  it  remained  Ihere, 
to  his  knowledge,  for  at  least  two  weeks; 
all  tbe  baggage  was  kept  In  the  baggage 
room,  but  it  was  not  kept  locked  all  through 
the  day;  any  one  could  have  gone  there  with- 
out witness'  knowledge  and  stolen  the  valise; 
that  the  baggage  room  was  frequently  al- 
lowed to  remain  open  all  day,  with  no  one  to 
watch  it;  the  railroad  company  bad  a  man 
there  to  handle  baggage,  but  he  did  not  stay 
at  the  baggage  room  all  tbe  time.  The  court 
rendered  a  verdict  for  the  plaintiff,  and  the 
defendant  moved  for  a  new  trial  upon  the 
usual  grounds,  and  upon  the  additional 
ground  that  the  allegations  were  not  support- 
ed by  the  proof.  The  motion  was  overruled, 
and  the  defendant  excepted. 

De  Lacy  &  Bishop,  for  plaintiff  in  error. 
D.  C  McLennan,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facts).  The 
plaintiff's  suit  was  based  upon  the  negligence 
of  defendant's  agents.  It  was  alleged,  first, 
that  the  **agents,  servants,  and  employes"  of 
the  defendant  had  misappropriated  her  bag- 
gage to  their  own  use.  It  was  further  al- 
leged that  the  defendant  was  guilty  of  a 
breach  of  duty.  In  falling  and  refusing  to  de- 
liver tbe  valise  and  contents  to  the  petitioner. 
Counsel  for  plaintiff  in  error  insist  that  these 
two  allegations  should  be  construed  together, 
and  that,  in  effect,  the  petition  alleged  the 
liability  of  the  defendant  was  because  of  the 
fraudulent  misappropriation  of  the  baggage 
by  the  defendant's  agents  and  employto,  and 
that  the  evidence  wholly  failed  to  sustain  this 
charge.  We  cannot  agree  with  the  counsei  in 
their  construction  of  the  plalntliTs  petition. 
The  suit  was  for  the  failure  to  deliver  tbe 
baggage.  This  was  alleged  to  have  been  as 
the  result  of  defendant's  negligence.  The 
further  allegation  that  the  baggage  had  been 
misappropriated  by  the  defendant's  employes 
was  a  statement  of  an  additional  reason  why 
the  defendant  failed  to  deliver.  Construing 
the  petition,  therefore,  as  a  suit  for  failure 
to  deliver  baggage,  the  evidence  authorized 
the  plaintiff  to   recover  its  proven  value. 


While,  under  the  facts,  the  def^dant  most 
probably  was  not  liable  as  a  carrier,  because 
of  the  lapse  of  time  after  the  arrival  of  the 
baggage  before  the  demand  upon  the  agent,  it 
certainly  was  liable  to  the  plaintiff  as  a  ware- 
houseman. Ga.  R.  R.  V.  Thompson,  86  Ga. 
327,  12  S.  E.  C40.  The  defendant's  possession 
of  the  baggage  and  the  plaintiff's  demand  for 
the  same  are  admitted.  '*Where  there  Is  a 
total  default  to  deliver  the  goods  balled  on 
demand,  the  onus  for  accounting  for  such  de- 
fault is  on  the  bailee."  Borne  Railroad  v. 
Wlmberly,  75  Ga.  fOO,  68  Am.  Rep.  468 ;  Civ. 
Code  1895,  §  2896.  The  defendant  company  was 
bound  to  account  for  the  tallse,  and  to  show 
how  It  left  its  custody.  The  evidence  which 
It  submitted  established  that  it  was  grossly 
negligent  It  had  put  the  baggage  in  a  room 
which  was  frequently  left  open  during  the 
day,  and  under  no  proper  surveillance  by  any 
of  its  agents.  The  valise  was  a  cheap  one, 
and  the  agent  treated  it  contemptuously,  by 
kicking  It  out  of  his  way,  Instead  of  exercis- 
ing proper  diligence  in  putting  it  in  a  place 
of  safe^.  There  was  a  failure  by  the  rail- 
road company  to  exercise  prop^  care  in  the 
protection  of  tbe  plaintiff's  baggage,  and  its 
loss  occasioned  by  the  lack  of  such  care  ren- 
dered the  defendant  liable  to  the  plaintiff. 
Judgment  affirmed.   All  the  Justices  concur. 


023  Qa.  470) 
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WYNNE. 

(Supreme  Court  of  Georgia.     Jane  17,  1905.) 

1.  Pleading— Plea— OENratAL  Demttbbeb. 

Where  a  plea  sets  up  matter  which,  if  sus- 
tained by  competent  written  evidence,  would 
constitute  a  good  defense  to  the  action,  and  it 
does  not  appear  from  tbe  plea  itself  that  the 
defendant  depends  for  its  establishment  upon 
parol  evidence,  the  plea  should  not  be  stricken 
on  general  demurrer.  Brown  v.  Drake,  28  S.  E. 
606.  101  Ga.  190;  Walker  v.  Edmnndson,  86 
S.  B.  800,  111  Ga.  454.  See,  also,  Anderson  v. 
Hilton  &  Dodge  Lumber  Company,  49  8.  E. 
725,  121  Ga.  gISb. 

2.  Note— Pabol  Agreement. 

The  terms  of  an  absolute,  unconditional 
promissory  note  cannot  be  varied  by  ingrafting 
upon  it  a  condition  mada  by  a  parol  coh tempo - 
rnneous  agreement  Civ.  Code  1895,  ftS  8675 
(1),  5201. 

(a)  Upon  the  trial  of  iA  action  on  such  a 
note  given  for  the  premium  on  an  insurance 
policy,  evidence  of  a  parol  contemporaneous 
agreement  between  tbe  maker  of  the  note  and 
an  agent  of  the  payee  that  the  policy  was  to  be 
delivered  within  a  given  time  waa»  in  the  ab- 
sence of  fraud,  accident,  or  mistake,  inadmissi- 
ble, in  connection  with  proof  that  tbe  policy 
had  not  been  so  delivered,  to  show  failure  of 
consideration  of  the  note. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  SS  2043,  2044.] 

(Syllabus  by  the  Court) 

Error  fr6m  9aperlor  Conrt,  Dodge  Connty, 
D.  M.  Roberts,  Judge. 

Action  by  M.  Wynne  against  tbe  Union 
Central  Life  Insurance  Company.  Judgment 
for  plaintiff.  Defendant  hringa  error.  Re- 
versed. 
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J.  B.  Wooten»  for  plalntifl  in  error.  W. 
M.  Clements,  for  defendant  In  error. 

FISH,  P.  J.  Judgment  reversed.  All  the 
Justices  concmr,  except  SIMMONS,  O.  J.,  ab- 
sent on  account  of  sickness. 


(123  Qa.  427) 

LITTLBJOHN  t.  STBLLa 
(Supreme  Court  of  Georgia.     June  17,  1005.) 

1.  Cbiuinal  Law— Punishment  of  Cbimb— 
Statute  Law— Obdinances. 

The  General  Assembly  may,  by  express  en- 
actment, authorize  the  corporate  authorities  of 
municipalities  to  provide  by  ordinance  for  the 
punishment  of  an  act  which  in  its  nature  affects 
the  health,  peace,  and  good  order  of  the  commu- 
nity, notwithstanding  that  such  an  act  has  al- 
readfy  been  made  jpened  under  the  general  law 
of  the  state. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  S  1312.] 

2.  Same  —  Violation  of  Oboinancb  —  Juby 
Tbial. 

An  ordinance  passed  in  pursuance  of  such 
authority  does  not  provide  for  the  punishment 
of  an  offense  against  the  laws  of  the  state,  and 
one  arraigned  in  a  municipal  court  for  a  viola- 
tion of  such  ordinance  is  not  entitled  to  a  trial 
by  Jury. 

3.  Intoxicating  Liquobs  —  Illegal  Sale— 
Punishment. 

The  act  of  1908  (Acts  1908,  p.  96)  which 
confers  upon  the  corporate  authorities  of  the 
cities  of  uiis  state  the  power  to  provide  by  orr 
dlnance  for  the  punishment  of  selling  liquor  on 
Sunday  limits  the  punishment  to  be  inflicted  to 
fine  and  imprisonment.  A  sentence  under  an 
ordinance  passed  under  the  authority  of  such 
act,  providing  that  the  accused  shall  work  upon 
the  city  chain  gang,  is  without  authority. 

4.  EUbeas  CoBPua— Illegal  Sentence— Pbo- 
ceoubb. 

Direction   is  given  that  the  applicant   be 
taken  from  the  city  chain  gang  and  carried  be- 
fore the  mayor's  court  of  the  city  in  order  that 
a  legal  sentence  may  be  imposed  upon  him. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Cobb  County; 
Geo.  F.  Gaber,  Judge. 

Application  of  Tom  Littlejobn  for  writ  of 
habeas  corpus  to  James  Stells.  From  an  or- 
der denying  the  writ,  petitioner  brings  error. 
Affirmed,  with  direction. 

Llttlejohn  applied  for  a  writ  of  habeas  cor- 
pus to  be  directed  to  Stella,  alleging  that  the 
latter  was  holding  him  in  custody  in  violation 
of  law.  At  the  hearing  it  appeared  that  the 
applicant  had  been  arraigned  in  the  police 
court  of  the  dty  of  Marietta  charged  with 
selling  liquor  on  Sunday,  in  violation  of  an 
ordinance  of  which  the  following  is  a  copy: 
"Be  it  ordained  by  the  city  council  of  Ma- 
rietta that  from  and  after  the  passage  of 
this  ordinance  it  shall  be  unlawful  for  any 
person  to  sell  in  any  quantity,  directly  or  in- 
directly, any  spirituous,  malt,  vinous  or  in- 
toxicating liquors  of  any  character  within 
the  corporate  limits  of  the  city  of  Marietta 
from  twelve  o'clock  on  Saturday  night  until 
twelve  o'clock  on  Sunday  night  Any  person 
violating  this  ordinance,  upon  conviction 
thereof  shall  be  fined  by  the  mayor  not  ex- 


ceeding $300,  or  imprisonment  not  longer 
than  three  months,  or  both  at  the  diacretloa 
of  the  mayor."  This  ordinance  was  adopted 
in  pursuance  of  authority  conferred  in  an 
act  approved  August  15,  1903  (Acts  1906,  p. 
96),  of  which  the  following  is  a  copy:  '*Be  it 
enacted  by  the  General  Assembly  of  Georgia, 
that  from  and  after  the  passage  of  this  act 
it  shall  and  may  be  lawful  for  the  corporate 
authorities  of  each  city  in  this  state  to  pass 
ordinances  prohibiting  any  person  within  the 
corporate  or  jurisdictional  limits  of  such 
city  from  selling  in  any  quantity,  directly  or 
indirectly,  any  spirituous,  vinous,  malt  or  in- 
toxicating liquors  of  any  character,  from  12 
o'clock  Saturday  night  to  12  o'clock  Sunday 
night,  and  the  corporate  authorities  of  such 
cities  are  further  empowered  in  such  ordi- 
nances to  provide  that  any  person  or  persons 
violating  any  of  the  provisions  of  such  or- 
dinances shall,  on  conviction  thereof  before 
the  police  court  of  such  city,  whether  known 
as  mayor's  or  recorder's  court,  or  otherwise 
designated,  be  subject  and  liable,  as  punish- 
ment for  each  and  every  such  offense,  to  a 
fine  of  not  more  than  $800  and  to  imprison- 
ment not  exceeding  three  months,  either  or 
both,  at  the  discretion  of  the  officer  presiding 
in  such  police  or  other  municipal  court;  and 
to  further  provide  in  such  ordinances,  that 
the  aforesaid  penalties  shall  not  affect  the 
power  of  the  mayor  or  corporate  authorities 
of  such  city  to  revoke  the  license  of  any 
barroom  or  tippling  house."  The  validity  of 
both  act  and  ordinance  was  attacked  upon 
various  grounds.  The  judge  remanded  the 
applicant  to  the  custody  of  the  respondent, 
and  the  applicant  excepted. 

H.  B.  Moss,  for  plaintiff  in  error.  D.  W. 
Blair  and  J.  E.  Mozley,  for  defendant  In 
error. 

COBB,  J.  It  is  well  settled  that  a  munic- 
ipal corporation  cannot  by  ordinance  provide 
for  the  punishment  of  an  act  which  consti- 
tutes a  criminal  offense  under  the  general 
law  of  the  state,  in  the  absence  of  express 
legislative  authority  conferring  this  power 
upon  the  municipality.  Moran  v.  Atlanta, 
102  Ga.  840,  30  S.  S.  29a  Prior  to  the  adop- 
tion of  the  present  Constitution  the  General 
Assembly  could  confer  this  pow^  upon  mu- 
nicipalities either  by  general  or  special  law. 
Hood  V.  Von  Glahn,  88  Ga.  405,  14  S.  E.  564. 
The  present  Constitution  prohibits  the  Gen- 
eral Assembly  from  passing  special  laws  up- 
on this  subject  Aycock  v.  Rutledge,  104  Ga. 
583,  30  S.  B.  815.  But  the  power  to  pass  a 
gmieral  law  on  the  subject  still  exists.  The 
General  AGeembly  cannot  delegate  to  a  mu- 
nicipality the  authority  to  punish  in  a  mu- 
nicipal court  a  state  offense  as  such.  Grant 
T.  Camp,  105  Ga.  428,  31  S.  B.  429.  But  it 
may  authorize  the  punishment  of  an  act  as  a 
dty  offense  which  would  also  be  a  state  of- 
fense, provided  the  terms  of  the  act  confer- 
ring the  authority  are  clear  and  unequivocal, 
and  manifest  a  legislative  intent  to  confer 
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'authority  for  the  pnnlshment  of  such  act 
Hood  ▼.  Von  Glalin,  supra.  The  sale  of  liquor 
1b  prohibited  in  the  oonnty  of  Cobb.  Hence 
a  sale  on  Sunday,  as  well  as  other  days, 
would  be  a  violation  of  the  state  law,  and 
the  authorities  of  the  city  of  Marietta  would 
have  no  power  to  provide  for  the  punishment 
of  one  making  such  a  sale  on  Sunday,  in  the 
absence  of  express  legislative  authority.  The 
act  of  1903,  under  which  it  ia  claimed  that 
this  authority  is  conferred,  is  a  law  general 
in  its  temus,  and  purports  to  confer  authority 
upon  each  city  in  this  state,  and  it  is  mani- 
fest from  the  language  of  the  act  that  there 
was  a  legislative  intent  to  authorize  the  cor- 
porate authorities  of  the  various  cities  in 
this  state  to  provide  for  the  punishment  of 
the  act  of  selling  liquor  on  Sunday.  ''The 
act  of  selling  spirituous  liquors  on  Sunday  ia 
not,  under  all  circumstances,  in  and  of  it- 
self, a  distinct  offense  under  the  criminal 
laws  of  this  state."  Moran  v.  Atlanta,  su- 
pra. The  act  of  selling  liquor  at  any  time 
is,  however,  a  distinct  offense,  under  the 
criminal  law  of  this  state,  in  any  county 
where  a  prohibitory  law  .prevails.  Hence,  in 
order  to  confer  authority  upon  the  police 
courts  of  cities  to  punish  for  the  sale  of  liq- 
uor on  Sunday  in  such  counties,  express  leg- 
islation is  necessary;  but  the  corporate  au- 
thorities of  cities  located  in  those  counties 
where  no  prohibitory  law  prevails  could  pro- 
vide for  the  punishment  of  those  selling  liq- 
uor on  Sunday  under  the  general  powers  in 
the  charters  of  the  different  cities.  The  act 
in  question  clearly  and  unequivocally  confers 
power  upon  the  corporate  authorities  of  the 
cities  to  punish  the  act  of  selling  liquor  on 
Sunday,  and  the  fact  that  such  legislation 
was  unnecessary,  so  far  as  one  class  of 
cities  is  concerned,  would  not  make  the  act 
invalid  in  so  far  as  it  was  necessary  to  con- 
fer authority  upon  another  class  of  cities. 
The  act  does  not  purport  to  confer  authority 
to  punish  for  a  state  offense,  but  it,  in  terms, 
grants  to  the  corporate  authorities  of  the  dif- 
ferent cities  the  right  to  provide  for  the  pun- 
ishment of  an  act  which,  when  committed  in 
cities  of  a  given  class,  would  be  a  violation  of 
the  criminal  law  of  the  state.  We  think  it 
sufllciently  appears  from  the  terms  of  the 
act  that  there  was  a  manifest  legislative  In- 
tent to  authorize  the  city  authorities  of  the 
different  cities  of  the  state  to  provide  for  the 
punishment  of  those  who  engage  in  selling 
liquor  on  Sunday,  whether  such  sales  were 
had  In  cities  where  such  act  would  be  a  state 
offense,  or  whether  it  were  in  cities  where 
such  an  act  would  not  be  an  offense  against 
the  state.  Such  being  the  case,  the  ordinance 
passed  by  the  corporate  authorities  of  the 
city  of  Marietta  was  a  valid  ordinance. 

The  police  coxurt  of  the  city  of  Marietta 
had  Jurisdiction  to  punish  for  the  city  of- 
fense defined  in  the  ordinance,  and  could 
proceed  according  to  the  lawfully  author- 
ized procedure  and  practice  of  that  court. 
The  applicant,  when  arraigned  before  that 


court,  not  being  charged  with  a  crime  against 
the  state,  but  simply  with  a  violation  of  a 
municipal  ordinance,  would  not  be  on  titled* 
under  the  Constitution,  to  a  trial  by  jmy. 
The  case  of  Hood  v.  Von  Glahn,  supra,  is 
controlling  on  this  point 

Under  the  act,  the  municipal  authorities 
could  not  provide  for  any  other  character  of 
punishment  than  fine  or  imprisonment,  either 
or  both.  The  ordinance  provides  only  for 
the  punlahment  authorized  by  the  act,  and 
the  mayor,  therefore,  had  no  authority  to 
sentence  the  applicant  to  work  upon  the  city 
chain  gang.  There  was  no  error  in  refusing 
to  discharge  the  applicant,  but  he  should  not 
have  been  remanded  to  the  respondent  to 
work  upon  the  city  chain  gang.  Direction  is 
given  that  he  be  remanded  to  the  custody 
of  the  respondent,  to  be  carried  before  the 
mayor  of  Marietta  to  be  sentenced  in  accord- 
ance with  the  act  and  the  ordinance.  He 
should  have  been  released  ttom  the  chain 
gang,  but  held  in  custody  as  one  duly  con- 
victed in  the  mayor's  court,  subject  to  sen- 
tence therein  according  to  law.  Wells  v. 
Newton,  101  Oa.  142,  28  S.  E.  040  (4);  Rus- 
sell V.  Tatum,  104  Ga.  832,  SO  S.  E.  812; 
Screen  v.  State,  107  Ga.  715,  83  S.  E.  393. 
The  Judgment  will  be  affirmed,  with  direction 
to  this  effect 

Judgment  affirmed,  with  direction.  All 
the  Justices  concur. 

SIMMONS,  a  J.»  absent 


REAVES  T. 


(12SOa.  4i4) 
MERBDETH. 


(Supreme  Court  of  Georgia.     June  17,  1905.) 

1.  MXOHANICS'    LncNS— Fobbolosubb—Saia— 
Property  of  Third  Person. 

There  was  evidence  to  sustain  the  Jury's 
finding  that  the  property  sold  under  the  fore- 
closure of  a  materialman's  lien  belonged,  not 
to  the  person  against  whom  the  lien  was  assert- 
ed, but  to  bis  wife. 

2.  Same— Enforcement  of  Lien— Notice, 

Under  Civ.  Code  1895,  §  2801,  prior  to  the 
Act  of  1899  (Acts  1899,  p.  83)  such  a  lien  must 
be  asserted,  if  at  all,  against  the  true  owner, 
who  is  entitled  to  the  statutory  notice  for  the 
giving  of  which  that  section  provides. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  84, 
Cent.  Dig.  Mechanics'  Liens,  ( 161.J 

3.  Sam»— Duties  of  Owner— Estoppel. 

The  true  owner,  though  cognizant  that  a 
stranger  to  the  title  is  having  improvements 
made  on  the  premises,  is  under  no  legal  duty  to 
give  to  a  materialman  any  information  touch- 
ing the  ownership  of  the  property;  and  the 
owner  will  not  be  estopped  from  setting  up  ti- 
tle thereto,  as  against  a  materialman,  when 
nothing  has  been  done  by  any  one  to  mislead 
him  as  to  the  ownership  of  the  premises  im- 
proved. 

(Syllabus  by  the  Court.) 

Error  from  Snperlor  Oonrt,  Colquitt  Oonn- 
ty. 

Action  by  Dora  L.  Meredeth  against  N.  O 
Reaves.     Judgment  for  plaintlfl,  and  hoth 
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pairttea  bditgp  cnroof.  Jiidgmeot  on  named  bill 
0f  ezceptlODB  aflirmed,  and  cro88*blli  diomias- 
«d.   • 

In  an  equitable  petition  presented  to  the 
superior  court  of  Colquitt  county,  the  plain- 
tiff below,  Mrs.  Dora  U  Meredeth,  asserted 
ownership  of  a  certain  bouse  and  lot  in  the 
town  of  Moultrie,  alleging  that  she  purchased 
and  acquired  title  to  the  premises  on  Feb- 
ruary 13,  1896,  since  which  time  she  has 
been  in  possession  of  the  same.  Her  com- 
plaint was  as  follows:  On  November  S,  1896, 
while  she  was  on  a  visit  to  North  Georgia, 
the  house  and  lot  were  sold  by  the  sheriff 
as  the  property  of  her  husband,  under  an 
execution  issued  against  him  from  the  coun- 
ty court  of  Colquitt  coimty.  The  premises 
were  bid  in  at  the  sherifTs  sale  by  D.  M. 
Reaves,  who  is  seeking,  through  the  sheriff, 
to  dispossess  her.  Her  property  is  not  sub- 
ject to  the  payment  of  her  husband's  debt» 
and  Reaves  has  no  right  to  enforce  the  writ 
of  possession  issuing  from  the  county  court 
She  has  a  family  of  children,  and  has  no- 
where to  go  if  deprived  of  the  possession  of 
her  home,  and  for  this  reason  is  she  entitled 
to  an  injunction  to  prevent  her  unlawful 
eviction  by  the  Sheriff,  acting  in  behalf  of 
Reaves.  By  an  order  of  the  court  passed 
subsequently  to  the  filing  of  the  petition,  N. 
C.  Reaves,  the  wife  of  D.  M.  Reaves,  was 
substituted  in  his  stead  as  the  sole  defend- 
ant An  answer  was  filed  by  Mrs.  Reaves, 
in  which  she  admitted  that  the  plaintifl  was 
in  possession  of  the  premises,  but  denied 
that  she  was  the  owner  thereof.  By  way  of 
special  defense,  the  defendant  averred:  In 
the  early  part  of  1886,  W.  J.  Keredeth,  the 
husband  of  the  plaintiff,  purchased  of  C.  J. 
Kendall  the  lot  to  which  she  claims  title, 
and  sulMequently  entered  into  a  contract 
with  A.  B.  Turner,  a  materialman,  for  the 
furnishing  of  materials  with  which  to  erect 
a  dwelling  on  the  land,  which  materials  were 
furnished,  and  Turner  recorded  his  lien  on 
the  premises  in  terms  of  the  law.  He  sub- 
sequently sought  to  foreclose  his  lien.  Mere- 
deth  resisted  the  effort,  but  the  court  render- 
ed Judgment  to  the  effect  that  the  lien  was 
valid,  and  binding  on  the  property.  It  was 
sold  by  the  sheriff  under  this  Judgment,  and 
defendant  became  the  purchaser  at  the  sale. 
Thereafter  one  Wood  rented  the  premises 
from  her,  but  failed  to  pay  the  rent  She 
sued  out  a  dispossessory  warrant  against 
him,  which  was  met  with  a  counter  affidavit, 
and  Meredeth  appeared  on  the  trial  of  the 
issue  with  counsel,  and  defended  the  suit, 
which  resulted  In  her  favor.  After  pur- 
chasing the  property,  Meredeth  made  a  deed 
to  it  to  his  wife,  but  it  was  withheld  from 
the  records,  the  parties  to  it  acting  in  col- 
lusion with  a  view  to  defeating  the  enforce- 
ment of  the  materialman's  lien  against  the 
premises.  Meredeth  thereafter  represented 
to  different  parties  that  he  was  the  owner 
of  the  premi3e0,  and  held  himself  out  to 


title  world  as  8«di'  by  liviiig  thereon;  hit 
wife  participating  with  him  in  practldng 
this  deception.  The  plaintiff's  real  pnrpoaa 
in  bringing  the  present  action  is  to  keep  de- 
fendant out  of  possession  of  her  premises^ 
which  she  purchased  in  good  faith*  and  of 
which  she  is  the  true  owner.  On  the  hear- 
ing of  the  dispossessory  warrant  sued  out 
against  Wood,  the  plaintiff,  claiming  to  be 
the  owner  of  the  house  and  lot,  assisted 
Wood  in  presenting  his  defense,  having  pre- 
viously induced  him  to  attorn  to  her.  The 
deed  from  Meredeth  to  his  wife  is  a  ckmd 
upon  defendant's  title.  Plaintiff  is  hopeless- 
ly Insolvent,  and  she  should  not  be  permitted 
to  retain  possession  of  the  premises  without 
furnishing  a  good  and  solvent  bond  condi- 
tioned to  pay  the  rents  thereof  in  the  event 
the  premises  should  be  awarded  to  defend- 
ant The  pleadings  have  htfetofore  been 
considered.  See  120  Oa.  727,  48  S.  B.  199. 
The  case  went  to  a  trial  on  the  merits,  and 
the  Jury  returned  a  verdict  in  favor  of  the 
plaintiff.  The  defendant  excepts  to  the  over- 
ruling of  her  motion  for  a  new  trial,  and  the 
plaintiff,  by  a  cross-bin  of  exceptions,  com- 
plains of  various  ralings  made  during  the 
progress  of  the  trial. 

J.  D.  McKenzie  and  Shlpp  &  Eline^  for 
plaintiff  in  error.  T.  H.  Parker  and  F.  W. 
Mattox,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facts).  1. 
The  controlling  issue  in  the  case  was  wheth- 
er or  not  Mrs.  Meredeth,  not  her  husband, 
was  the  purchaser  of  the  lot  from  CI  J. 
Kendall.  It  appears  that  on  January  15, 
1886,  Kendall  deeded  the  land  in  controversy 
to  W.  J.  Meredeth,  though  the  deed  was  not 
recorded  till  October  28,  1900,  and  that  on 
March  13,  1896,  Meredeth  conveyed  the  land 
to  his  wife,  this  latter  conveyance  being 
recorded  on  July  15th  of  the  same  year. 
The  plaintiff  introduced  testimony  to  the 
following  effect  in  explanation  of  how  she 
acquired  title:  She  was  the  owner  of  sev- 
eral cows,  and  authorized  her  husband  to 
trade  them  for  a  suitable  lot  in  Moultrie, 
saying  to  him  that  she  wanted  a  home,  and 
that  a  poor  home  was  better  than  none  at 
all.  Her  husband  concluded  a  trade  with 
Kendall  for  the  lot  in  dispute,  telling  him 
the  cows  belonged  to  Mrs.  Meredeth,  and 
she  wanted  the  deed  to  the  lot  made  to  her, 
as  she  was  also  to  furnish  the  sum  of 
money  agreed  on  as  constituting,  in  addi- 
tion to  the  cows,  the  consideration  of  the 
purchase.  By  the  mistake  of  the  lawyer 
who  prepared  the  deed,  Meredeth  was  there- 
in named  as  the  vendee,  and  for  that  rea- 
son he  objected  to  the  deed*  but  took  It 
home,  and  read  it  over  to  his  wife.  She 
said  she  would  not  have  it,  and  told  her 
husband  to  take  it  back  to  Kendall,  and  have 
him  execute  a  conveyance  to  her.  Mere- 
deth undertook  to  carry  out  his  wife's  in- 
structions»  but  the  lawyer  told  liim  he  could 
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made  a  deed  to  bis  wife,  and  prepared  the 
deed  to  her  wbldl  he  signed.  She  fnmlirtied 
the  whole  of  the  consideration  for  the  sale 
of  the  lot.  The  defendant  introduced  Ken- 
dall as  a  witness.  His  recollection  was  not 
dear  as  to  what  was  said  when  the  trade 
was  made  as  to  the  deed  being  made  to 
Mrs.  Meredeth,  bnt  understood  Meredeth  to 
say  the  deed  should  be  made  to  him.  Wit- 
ness was  Informed  by  Meredeth  that  the 
cows  belonged  to  his  wife.  He  paid  $10  at 
the  beginning  of  the  trade,  and  gave  his 
note  for  $5,  saying  nothing  as  to  whose  money 
it  was.  When  the  deed  was  delivered  to 
him,  nothing  was  said  about  It  not  having 
been  made  to  his  wife,  but  several  months 
afterwards  he  brought  it  back  to  the  wit- 
ness. In  view  of  this  evidence,  a  finding 
that  the  lot  was  really  bought  and  paid  for 
by  Mrs.  Meredeth  was  fully  warranted.  In 
the  further  discussion  of  the  case  we  will 
therefore  treat  her  as  the  owner  of  the  prem- 
ises, giving  eflfect  to  the  finding  of  the  jury 
upon  this  issue. 

2.  The  materialman's  lien  filed  by  Turner 
was  asserted  and  foreclosed  against  "Jack- 
son" Meredeth  as  the  owner  of  the  land 
upon  which  the  improvements  were  made. 
Mrs.  Meredeth  was  not  a  party  to  the  fore- 
closure proceeding,  and  was  not,  therefore, 
bound  by  the  Judgment  therein  rendered. 
On  March  13,  1896,  not  only  was  she  the 
equitable  owner  of  the  land,  but  she  at  that 
time  held  the  legal  title  thereto.  It  does 
not  appear  when 'the  materials  with  which 
to  build  the  house  were  furnished  by  Tur- 
ner, but  it  was  some  time  prior  to  June  6, 
1896,  the  date  of  which  he  filed  his  Uen. 
His  right  to  assert  a  Hen  on  the  premises 
improved  was  therefore  governed  by  the 
law  as  it  stood  at  that  time  (Civ.  Code  1895^ 
§  2801),  and  not  by  the  act  of  December 
19,  1899  (Acts  1899,  p.  33),  amending  that 
section.  As  Mrs.  Meredeth  was  the  "true 
owner"  of  the  premises,  statutory  notice  of 
the  assertion  of  a  lien  should  have  been 
served  upon  her  as  such  true  owner,  and  the 
lien  should  have  been  filed  and  enforced 
against  her,  not  against  her  husband.  Por- 
ter V.  Wilder,  62  Ga.  521,  527;  Gross  v.  But- 
ler, 72  Ga.  187;  Bullard  v.  Dudley,  101  Ga. 
299,  28  S.  m  845.  Such  a  lien  being  in  dero- 
gation of  common-law  right,  the  statute 
creating  it  is  to  be  strictly  construed,  and 
the  provisions  of  the  statute  are  to  be  strict- 
ly complied  with.  Gross  v.  Butler,  supra; 
Seeman  ▼.  Schultze,  100  Ga.  603,  28  8.  B. 
378. 

3.  It  only  remains  to  inquire  whether  or 
not  Mrs.  Meredeth  is  estopped  from  assert- 
ing ownership  of  the  property.  Though  she 
may,  as  owner,  have  assisted  Wood  in  de- 
fending the  dispossessory  warrant  sued  out 
against  him,  she  was  not  a  party  to  that 
proceeding,  and  the  decision  therein  rendered 
In  favor  of  Mrs.  Reaves  in  no  way  affected 
the  question  as  to  whether  she  or  Mrs.  Mere- 


deth was  the  real  owner  of  tiie  premises^ 
Doubtless  that  decision  was  put  on  the 
sround  that  Wood  could  not  dispute  the  title 
of  his  landlord;  but,  be  this  as  it  may,  there 
Is  ne  estoppel  by  Judgment  as  against  lirs. 
Meredeth,  she  not  having  been  a  party  to 
the  case.  Nor,  under  the  evidence  submit- 
ted, was  she  estopped  by  her  conduct,  so 
far  as  Turner,  the  materialman,  was  coa- 
oemed.  Although  she  knew  that  improve- 
ments were  being  made  on  her  land  by  her 
husband,  she  was  under  no  legal  duty  to 
put  Turner  on  notice  that  she  was  the  owner 
of  the  premises.  Rice  ▼.  Warren,  91  Ga. 
759,  17  8.  E.  1032.  He  could  not  complain 
that  she  failed  to  sooner  record  her  deed, 
for,  as  to  him,  she  was  under  no  obligation 
to  do  so.  She  did  notiilng  and  said  nothing 
to  mislead  him  into  the  belief  that  her  hus- 
band owned  the  land.  The  deed  from  Ken- 
dall to  her  husband  was  not  put  on  the  rec- 
ord till  1900,  so  Turner  could  not  have  re- 
lied on  the  record  title  being  In  Meredeth; 
and  it  does  not  appear  that  he  made  to 
Turner  any  representations  as  to  the  owner- 
ship of  the  property,  either  at  the  time  the 
materials  were  purchased  or  subsequently. 
Turner  evidently  took  it  for  granted  that 
Meredeth  owned  the  land,  without  making 
any  inquiries  to  find  out  what  was  the  itroth 
in  this  regard.  No  materialman's  lien 
against  the  land  has  ever  been  asserted 
against  it  as  the  property  of  Mrs.  Meredeth, 
the  true  owner.  The  judgment  in  favor 
of  Turner  was  binding  only  upon  her  hus- 
band, and  the  effect  of  the  sale  had  there- 
under was  simply  to  divest  whatever  in- 
terest he  had  in  the  premises.  The  pur- 
chaser under  the  doctrine  of  caveat  emptor, 
can  claim  to  occupy  no  better  situation,  rel- 
atively to  Mrs.  Meredeth,  than  that  occupied 
by  Turner,  the  materialman,  who  failed  to 
properly  pursue  his  statutory  remedy.  Ac- 
cordingly, the  court  did  not  err  in  charging 
the  Jury  that,  if  they  believed  the  land 
really  belonged  to  her,  and  the  deed  to  her 
from  her  husband  was  executed  before  the 
Judgment  against  him  was  rendered,  then 
she  would  be  entitled  to  recover.  As  al- 
ready pointed  out,  she  held  the  legal  title 
to  the  premises  long  before  Turner  attempt- 
ed to  assert  his  Hen. 

Judgment  on  main  bill  of  .exceptions  af- 
firmed; cross-bill  of  exceptions  dismissed. 


(123  Ga.  477) 
TOOMER  V.  WARRBN. 
(Supreme  Court  of  Georgia.     June  17,  1905.) 

1.  BaNKBUPTCT— EXBMFnONB. 

The  material  facts  of  this  case  being  sub- 
stantially the  same  as  those  involved  in  Bell  v. 
Dawson  Grocery  Company,  48  S.  B.  150,  120 
6a.  628,  the  nilings  there  made  are  controlling 
in  the  present  case. 

2.  Equity— Ans WEB  of  Defendant  -*  Bvi- 

DENCB. 

It  is  only  where  discovery  is  expressly 
prayed  for  in  plaintiff's  petition  that  two  wit- 
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or  ona  witness  and  corroborating  dr- 

eamstances,  are  required  to  rebut  the  answer 
of  defendant  as  to  facts  within  his  own  knowl- 
edge responsive  to  the  discovery  sought  Civ. 
Coda  1805,  S  8950;  Acts  1898.  p.  53. 

[Ed.  Note. — ^For  casea  in  point,  aae  voL  19» 
Cent.  Dig.  Equity,  H  715-72i] 

8.  Judgment— Validity. 

A  Judgment  overruling  a  demurrer  to  a 
petition  for  injunction  and  receiver,  rendered 
upon  an  interlocutory  hearing  in  vacation  be- 
fore the  appearance  term,  is  a  mere  nullity. 
Reynolds  &  Hamby,  etc.,  Company  v.  Kings- 
bery,  45  S.  E.  235,  118  Oa.  254. 
(Syllabus  by  the  CourtO 

Error  ft*om  Superior  Court,  Pulaski  Coun- 
ty; J.  H.  Martin,  Judge. 

Action  by  R.  E.  Warren  against  Nathan 
Toomer.  Judgment  for  plaintiff.  Defendant 
brings  error.    Aflarmed* 

D.  R.  Pearce  and  W.  D.  Nottingham,  for 
plaintiff  in  error.  W.  L.  &  Warren  Grill  and 
T.  8.  Felder,  for  defendant  In  error 

FI8H,  P.  J.    Judgment  affirmed. 


(U3  Oa.  481) 

008SETT  ▼.   STATE. 

(Supreme  Court  of  Georgia.     June  17,  1905.) 

1.  HOMIOIDB-JUSTIFIOATION. 

A  father  may  protect  his  minor  female  child 
from  seduction  or  debauchery,  and,  if  necessa- 
ry for  that  purpose,  where  the  criminal  act  Is  in 
progress  or  about  to  take  place,  may  slay  the 
wrongdoer.  But  to  deliberately  kill  In  revenge 
for  a  past  injury,  however  heinous,  after  reason 
has  had  time  to  resume  its  sway,  is  not  Justifi- 
able. 

[Ed.  Note. — ^For  cases  in  point,  aea  vol.  20, 
Cent  Dig.  Homidda,  %  179.] 

2.  Same— EviDENCifr— Protection    of   Child. 

Under  the  facts  of  this  case  there  was  no 
error  in  failing  or  refusing  to  charge  section 
74  of  the  Penal  (>>de  of  1895. 

3.  Same— Instbuctions. 

The  charge  given  by  the  court  did  not  clear- 
ly and  distinctly  place  before  the  jury  the  is- 
sues involved  as  to  whether  the  homicide  was 
murder,  voluntary  manslaughter,  or  justifiable. 

4.  Same— Evidenob-<3habacteb. 

On  the  trial  of  an  indictment  for  murder, 
the  defendant  having  admitted  the  homicide, 
but  having  sought  to  justify  it  on  the  ground 
that  the  deceased  was  seeking  and  actually  pro- 
ceeding to  ruin  his  minor  daughter,  and  that  he 
was  outraaed  in  his  feelings,  and  acted  for  the 
purpose  of  protecting  his  child  and  preventing 
the  wrong,  it  was  admissible  in  rebuttal  for  the 
state  to  introduce  evidence  of  notorious  charac- 
ter for  lewdness  on  the  part  of  the  defendant's 
daughter  in  the  community  where  the  defend- 
ant and  the  deceased  resided  and  worked. 

5.  Same. 

It  was  not  permissible  for  the  state  to 
show  that  the  defendant's  daughter  had  been 
seen  by  a  witness  between  9  and  10  o'clock  at 
night,  sitting  on  a  fence,  talking  to  a  man,  no 
connection  between  such  fact  and  the  homi- 
cide appearing,  and  no  knowledge  thereof  on 
the  part  of  the  defendant  being  shown. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Walker  Coun- 
ty ;  W.  M.  Henry,  Judge. 

John  Gossett  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Reversed. 


John  Gossett  waa  Indictgd  for  the  murder 
of  John  Doner.  He  was  f  #md  guilty  of  toI- 
untary  manslaughter,  moved  for  a  new  trialt 
and  upon  Its  refusal  excepted.  The  evldenca 
for  the  state  showed.  In  brief,  the  foDowlng 
facts:  The  defendant  killed  the  deceased  by 
stabbing,  at  a  place  where  the  deceased  lived 
in  Walker  county.  The  defendant  and  the 
deceased  lived  a  few  hundred  yards  apart 
None  of  the  witnesses  saw  the  actual  homi- 
cide, but  some  of  them  heard  what  appeared 
to  be  a  fight  In  progress,  and  on  going  to  the 
scene  found  the  deceased  In  a  dying  condi- 
tion, and  the  defendant  standing  over  him. 
One  of  the  witnesses  testified  as  follows: 
"Mr.  Gossett  stated  to  me  that  he  killed 
Doner,  and  that  he  would  do  It  again  under 
the  same  circumstances.  He  Just  stated  that 
he  would  do  It  again  If  It  was  to  do  over.  He 
said  It  was  about  his  daughter.  He  said  his 
daughter  was  there  in  Doner's  room.  In  Do- 
ner's bed.  He  said  that  Mr.  Doner  had  been 
In  the  habit  df  coming  up  there  to  his  house 
[Gossett's  bouse]  for  six  or  eight  months,  and 
that  he  was  there  on  the  evening  of  the  kill- 
ing, prior  to  the  kUUng.  I  think  that  Gossett 
said  that  he  was  waked  up  by  his  wife,  and 
told  that  his  daughter  was  gone.  Gossett 
also  stated  that  he  went  to  the  door  of  Doner, 
and  knocked,  and  that  Doner  got  up,  and  that 
he  turned  the  knob  and  found  the  door  un- 
fastened, and  that  he  walked  into  the  room. 
He  said  that  he  found  his  daughter  In  there. 
He  said  he  asked  Doner  where  his  daughter 
Callle  was,  and  Doner  said  he  dldnH:  know. 
Callie  was  Gossett's  daughter.  He  didn't  say 
that  It  was  In  the  dark.  He  didn't  tell  me 
that  Doner  said  she  wasn't  there.  He  said 
he  didn't  know  where  she  was  at  and  this 
was  In  answer  to  Gossett's  question  as  to 
Callie's  whereabouts.  •  •  •  When  I  got 
down  there,  they  decided  that  they  would 
want  Callie  at  the  coroner's  Inquest,  and  I 
went  up  to  the  house  where  they  lived,  and 
went  in,  and  Mrs.  Gossett  said  that  she  had 
not  seen  Callie.  I  found  her  at  a  house 
where  colored  people  lived.  She  was  In  bed 
with  two  negro  children."  Both  the  plaintiff 
and  the  defendant  were  connected  with  the 
United  States  army  post  In  Walker  county, 
the  defendant  being  employed  with  the  pack 
train.  The  defendant  Introduced  no  evidence, 
but  relied  on  his  statement,  which  was  simi- 
lar to  that  detailed  by  the  witness,  only  full- 
er. Among  other  things,  he  stated  as  fol- 
lows: The  deceased  and  he  had  worked  to- 
gether for  two  years,  and  were  Intimate 
friends — almost  like  brothers — and  the  de- 
ceased was  a  constant  visitor  In  his  family. 
On  the  night  of  the  homicide  he  was  at  the 
defendant's  house,  and  when  the  latter  be- 
came tired  he  excused  himself,  leaving  the 
deceased  and  several  members  of  the  family 
together.  In  the  night  his  wife  waked  him, 
and  told  him  that  their  daughter  was  gone, 
and  that  she  thought  Doner  bad  run  away 
with  the  girl.  He  went  to  Doner's  house,  and 
called  for  his  (Doner's)  roommate  to  see  If 
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sbe  was  there,  and  to  make  Inquiries  after 
her.  After  knocking  and  calling  twice  and 
recelTlng  no  answer,  he  tamed  the  door  knob, 
and  the  door  came  partly  open.  Doner  came 
to  the  door,  and  on  Inqnlry  denied  knowledge 
of  the  glrrs  whereabouts.  Defendant  went 
In,  and  found  his  daughter  In  Doner's  bed. 
He  smelled  whisky  strongly  on  her  breath, 
and  **that  caused  me  to  think  that  he  had 
brought  her  there  to  ruin  her,  and  the  rest 
of  us,  for  the  rest  of  my  days.  And  I  tell 
you  what's  a  fact,  whean  such  feelings  as  that 
come  over  you.  It  sure  hurts  you,  and  to  ruin 
a  child  of  mine  it  sure  hurts.**  He  turned  on 
Doner,  a  scuffle  ensued,  and  Doner  was  killed. 

In  rebuttal  the  state  Introduced  the  evi- 
dence of  seTeral  witnesses  to  show  that  they 
knew  the  general  character  as  to  ylrtne  or 
lewdness  of  Gallle,  the  defendant's  daughter, 
In  that  neighborhood;  that  the  general  talk 
around  there  was  that  she  was  not  consid- 
ered a  virtuous  woman,  and  that  her  char- 
acter for  lewdness  was  bad;  that  the  general 
talk  among  those  who  worked  around  that 
place  was  that  she  was  of  bad  character,  and 
had  been  for  a  year  previous;  that  Qossett 
worked  with  the  pack  train,  which  was  right 
in  the  neighborhood  of  where  this  gossip  was 
going  on,  and  that  both  he  and  Doner  lived 
there;  that  this  was  talked  among  the 
soldiers  and  employes  of  the  United  States 
government  One  of  the  witnesses  testified 
that  the  girl  appeared  to  be  about  17  or  18 
years  old;  that  she  "was  a  medium-sized 
woman";  that  she  wore  short  dresses  when 
the  witness  first  knew  her,  but  had  put  on 
long  dresses,  reaching  about  to  her  shoe  tops. 
Evidence  was  also  admitted  to  show  that  she 
had  been  seen  on  several  occasions  at  night 
away  from  home— once  on  the  road  with  a 
negro  girl,  once  sitting  on  the  "corrar  fence, 
talking  with  a  man,  between  0  and  10  o'clock 
at  night,  and  at  another  time  coming  out  of 
the  pack  train  quarters  about  8  o'clock  at 
night;  and  that  she  had  been  seen  In  the  pack 
train  quarters,  running  and  playing  with  the 
men  In  their  sleei^ng  quarters,  and  In  the 
kitchen;,  also  that  she  had  been  seen  at  the 
railway  station  at  8  or  9  o'clock  at  night 

The  defendant  made  a  further  statement 
In  which  he  said  that  his  daughter  was  only 
15  years  old,  and  that  if  she  had  done  any- 
thing wrong,  or  had  a  bad  reputation,  he  had 
no  knowledge  of  it 

The  motion  for  new  trial  was  based  on  the 
grounds  that  the  verdict  was  contrary  to 
law  and  the  evidence,  and  that  the  court 
erred  In  various  charges  and  omissions  to 
charge,  and  In  the  admission  of  evidence  to 
show  the  general  character  of  Gallle  Oossett 
to  be  lewd,  over  objection  on  the  ground  that 
It  was  not  in  rebuttal,  that  it  was  immaterial 
and  irrelevant,  and  that  there  was  no  evi- 
dence that  the  defendant  knew  at  the  time 
of  the  homldde  of  such  lewd  character.  An- 
other ground  of  the  motion  was  based  on  the 
evidence  of  a  witness  who  testified  that  he 
saw  her  In  the  "corral"  between  9  and  10 


o'clock  at  night,  talking  to  a  man,  over  ob- 
jection on  the  ground  that  the  state  was 
singling  out  some  specific  act  of  Gallle  Gos- 
sett  to  show  bad  character,  and  that  this  was 
improper;  also  that  there  was  no  evidence 
that  defendant  had  notice  of  the  fact 

Payne  &  Payne,  R.  M.  W.  Glenn,  W.  A. 
Schofield,  and  F.  W.  Oopeland,  for  plaintUf 
in  error.  W.  H.  Ennis,  Sol.  Gen.,  and  Bale  & 
Shaw,  for  the  State. 

LUMPKIN,  J.  (after  stating  the  above 
facts).  1.  It  was  said  In  the  case  of  Wllker- 
son  V.  State,  91  Ga.  729,  17  S.  E.  990,  44  Am. 
St  Rep.  63:  "This  court  will  go  as  far  as 
the  rules  of  established  law  will  permit  in 
protecting  the  virtue  and  chastity  of  the 
wives  and  daughters  of  this  state  from  the 
criminal  wiles  of  the  adulterer  and  seducer, 
and  will  uphold  husbands  and  fathers  in  all 
they  may  lawfully  do  to  maintain  and  protect 
the  sanctity  of  their  homes  and  firesides.*^ 
And  again:  '*The  law  permits  and  will  Jus- 
tify the  homicide  of  another  by  the  husband 
to  prevent  the  seduction  of  the  wife,  or  even 
to  prevent  the  committing  with  her  of  a  sin- 
gle act  of  adultery,  if  by  his  previous  conduct 
he  has  not  forfeited  the  right"  Page  734,  91 
Ga.,  page  993,  17  S.  B.,  44  Am.  St  Rep.  68. 
But  in  all  such  cases,  whether  relating  to 
wife  or  daughter,  the  idea  of  prevention  or 
defense  against  an  impending  or  progressing 
wrong  must  be  involved  in  order  to  render  the 
homicide  Justifiable.  ^TTo  deliberately  kill  in 
revenge  for  a  past  Injury,  however  heinous, 
after  reason  has  had  time  to  resume  its  sway, 
cannot  be  Justifiable."  Hill  v.  State,  64  Ga. 
458  (2).  "A  husband  may  attack  for  intimacy 
with  his  wife  in  his  presence,  raising  a  well- 
founded  belief  that  the  criminal  act  is  Just 
over  or  about  to  begin.'*  Drysdale  v.  State, 
83  Ga.  744,  10  S.  E.  358,  6  L.  R.  A.  424,  20 
Am.  St  Rep.  340 ;  Wilkerson  v.  State,  supra. 
But  the  law  will  not  Justify  deliberate  re- 
venge. However  grievous  a  past  wrong  may 
have  been,  the  law  does  not  intrust  its  pun- 
ishment to  Individual  vengeance.  For  cases 
where  the  defense  was  under  section  75 
of  the  Penal  Oode  of  1895,  on  account 
of  wife  or  daughter,  see  Jackson  v.  State,  91 
Ga.  271,  18  S.  B.  298,  44  Am.  St  Rep.  22; 
Futch  V.  State,  90  6a.  472,  16  S.  E.  102; 
Ohannell  v.  State,  109  Ga.  160,  153,  84  S.  B. 
353;  Cloud  v.  State,  81  Ga.  444,  7  S.  B.  641; 
Mays  V.  State,  88  Ga.  399,  402,  14  S.  E.  560; 
Baker  v.  State,  111  Ga.  141,  142,  86  S.  E.  607; 
Richardson  v.  State,  70  Ga.  825;  Bone  v. 
State,  86  Ga.  108, 12  S.  E.  206 ;  Perry  v.  Stat^ 
103  Ga.  865,  30  8.  E  903;  Elliot  v.  State,  46 
Ga.  169.  While  the  case  of  Biggs  v.  State, 
29  Ga.  728,  76  Am.  Dec.  630,  contains  many 
strong  and  forcible  expressions,  it  has  not 
been  considered  by  the  court  as  conflicting 
with  later  rulings.  Wilkerson  v.  State,  91 
Ga.  733,  17  S.  B.  990,  44  Am.  St  Rep.  63. 

2.  Several  of  the  grounds  of  the  motion  for 
a  new  trial  complain  that  the  court  did  not 
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give  in  charge  to  the  Jnry  the  whol«  of  sec- 
tion  74  of  the  Penal  Code  of  1895,  which 
reads  as  follows:  "Parents  and  children  may 
mutually  protect  each  other,  and  Justify  the 
defense  of  the  person  or  reputation  of  each 
other."  It  is  urged  that  the  court  should 
have  Instructed  the  jury  that,  if  the  defend- 
ant killed  Doner  in  defense  of  the  person  or 
reputation  of  his  daughter,  it  was  justifiable 
homicide.  Prior  to  the  codification  of  1895 
the  section  quoted  did  not  form  any  part  of 
the  Penal  Ck)de,  but  was  in  the  CiiFll  Code.  It 
was  first  codified  In  the  original  Code  of  1863 
as  section  1747,  in  the  chapter  relating  to 
parent  and  cliild.  It  was  continued  in  the 
ciTil  division  of  the  successive  Codes  until 
that  of  1895,  when  it  was  transferred  and  be- 
came section  74  of  the  Penal  Code.  Sections 
70,  71,  72,  73,  and  75  of  the  Penal  Code  of 
1895  date  back  to  the  Penal  Code  of  1838, 
where  they  form  sections  39  to  43,  inclusive. 
Cobb's  Dig.,  pp.  784,  785.  With  these  five  sec- 
tions In  the  penal  division  of  the  Code  and 
what  is  now  section  74,  then  incorporated  in 
the  civil  division  of  the  Code,  nearly  all  of 
the  decisions  above  cited  were  made.  In  Hill 
V.  State,  supra,  it  was  held  that  section  75 
should  be  construed  in  connection  with  sec- 
tions 70-73^  that  the  expression,  "all  other 
instances  which  stand  open  the  same  footing 
of  reason  and  justice  as  those  enumerated" 
had  reference  to  those  sections,  and  that  the 
idea  of  defense  against  some  impending  and 
pressing  wrong  entered  into  all  of  them.  In 
our  judgment,  the  insertion  of  section  74  into 
the  Penal  Code  of  1895,  and  Its  adoption* 
were  not  intended  to  wholly  change  the  law 
as  previously  adjudicated.  The  protection  of 
the  parent  or  child  by  the  other,  when  neces- 
sary, would  have  fallen  within  section  76  un- 
der the  former  arrangement  of  sections.  But 
it  must  be  considered  in  the  light  of  the  other 
sejetions  mentioned.  The  rules  which  justify, 
or  under  the  ancient  law  excuse,  a  homicide 
in  self-defense,  have  long  been  held  to  extend 
to  parent  and  child  and  husband  and  wife. 
Armistead  v.  State,  18  Ga.  704;  4  Bl.  Com. 
180  (Hammond's  Ed.  230).  What  effect  is  to 
be  given  to  the  expression,  "or  reputation  of 
each  other,"  it  Is  not  necessary  now  to  decide. 
Certain  it  is  that  a  man  cannot  be  justified 
in  committing  a  homicide  because  some  slan- 
der has  been  perpetrated  upon  him  or  upon 
bis  child.  If  any  case  can  exist  where  a  man 
may  lawfully  slay  to  prevent  a  libel  or  slan- 
der npon  bim  or  upon  his  child  from  being 
published  it  has  not  been  suggested  to  us. 
But  no  question  of  preventing  Injury  to  repu- 
tation is  involved  In  this  case.  There  was  no 
evidence  to  show  that  any  violent  personal 
injury  was  sought  to  be  accomplished  upon 
the  daughter  of  the  defendant,  or  that  there 
was  any  threatened  or  impending  libel  or 
slander  which  would  aJOTect  her  reputation. 
It  would  not  have  been  proper,  under  the  evi- 
dence, to  have  instructed  the  jury,  in  etfect, 
that  the  defendant  had  the  right  to  kill  the 
4eceased  to  protect  his  daughter's  person  or 


reputation.  The  writer  has  found  but  one 
place  in  which  section  1796  of  the  Code  of 
1882  (Pen.  Code  1896,  S  74)  has  been  dted  In 
a  criminal  case,  and  there  only  passingly. 
Osgood  V.  State,  63  Ga.  793. 

3.  Without  discussing  the  various  grounds 
of  the  motion  separately,  it  may  be  said. that 
the  charge  given  by  the  court  did  not  clearly 
and  distinctly  place  before  the  jury  the  is- 
sues involved  in  the  case.  It  was  in  ques- 
tion whether  the  killing  of  the  deceased  by 
the  defendant  was  murder;  or  whether,  un- 
der the  circumstances  disclosed  by  the  evi- 
dence, the  defendant  was  guilty  of  voluntary 
manslaughter;  or  whether,  under  section  75 
of  the  Penal  Code  of  1895,  as  construed  in 
the  Hill  Case  and  other  decisions  above  cited, 
this  was  one  of  the  "other  instances  which 
stand  upon  the  same  footing  of  reason  and 
justice  as  those  enumerated"  in  sections  70« 
73,  80  as  to  make  the  homicide  justlfiahle. 

4.  "The  general  character  of  the  parties* 
and  especially  their  conduct  in  other  trans- 
actions, are  irrelevant  matter,  unless  the  na« 
ture  of  the  action  involves  such  character 
and  renders  necessary  or  proper  the  investi- 
gation of  such  conduct"  Pen.  Code  1895, 
§  993.  In  a  minrder  case  the  state  cannot 
put  in  issue  the  character  of  the  defendant 
for  violence,  or  the  character  of  the  deceased 
for  peaceableness,  hut  may  Introduce  evi- 
dence on  that  subject  in  rebuttal.  Pound  ▼• 
State,  43  Ga.  88.  In  some  cases  evidence 
as  to  character  for  chastity  is  relevant  and 
admissible;  as  on  an  indictment  for  keep- 
ing a  lewd  house  (McCain  v.  State,  57  Ga. 
390),  <»r  being  a  street  walker  (Braddy  v. 
City  of  MiUedgeville,  74  Ga.  516^  68  Am. 
Rep.  443).  For  other  rulings  on  the  subject, 
see,  also,  Blackman  v.  State,  d6  Ala.  295; 
Foulkes  ▼.  Sellway,  Esp.  234;  Fall  v.  Over- 
seers of  Poor  of  Augusta  0>unty,  S  Munf. 
495;  O>mmoawealth  ▼.  Gray,  129  Mass.  474, 
37  Am.  Rep.  378.  Here  the  character  sought 
to  be  proved  is  not  that  of  the  defendant  or 
the  deceased,  but  of  the  daughter  of  the  for- 
mer, to  protect  whom  from  ruin  he  claimed 
to  have  slain  the  deceased.  The  homicide 
was  not  denied.  The  defense  rested  upon 
the  contention  that  the  defendant  acted  for 
the  purpose  of  saving  his  daughter  from  be- 
ing seduced  or  debauched.  He  contended 
that  she  was  a  very  young  girl,  and  sought 
In  his  statement  to  put  the  deceased  in  the 
attitude  of  being  on  the  point  or  in  the  act 
of  ruining  her.  Was  this  true?  Or,  If  not 
entirely  so,  under  the  actual  facts,  was  the 
defendant  guilty  of  murder  or  manslaughter, 
or  was  he  justifiable?  Where  the  defense  is 
based  on  section  75  of  the  Penal  Code  of 
1895,  and  it  is  claimed  that  the  facts  of  the 
particular  case  make  it  one  of  the  instances 
which  stand  upon  the  same  footing  of  rea- 
son and  justice  as  those  enumerated  in  other 
sections  of  the  Code  already  referred  to,  it 
will  be  perceived'  that  the  alleged  conduct 
of  the  deceased  is  to  be  somewhat  analoglsKcd 
to  an  efiCOrt  to  slay  the  defendant,  or  by 
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▼lolence  or  surprise  to  commit  a  felony  up- 
on habitation^  property,  or  person,  or  seek- 
ing to  make  a  forcible  Inrasion  upon  tbe 
property  of  another  with  Intention  to  commit 
a  serious  injury,  or  in  such  manner  that 
serious  injury  might  accrue  to  person,  prop- 
erty, or  family;  and  the  person  who  kills 
and  relies  on  that  section  of  the  Penal  Code 
for  his  defense  occupies  a  position  somewhat 
analogous  to  one  claiming  to  have  defended 
against  the  acts  referred  to  In  the  other  sec- 
tions of  the  Penal  Code  mentioned  as  there- 
in provided.  This  is  clearly  stated  in  Hiirs 
Case,  64  6a.  467.  Where  tbe  defense  rests 
upon  the  section  Just  referred  to,  the  case 
Involves  a  consideration  of  the  conduct  both 
of  the  deceased  and  of  the  defendant  in  con- 
nection with  the '  transaction.  In  the  case 
of  Biggs  V.  State,  29  Ga.  723,  T25,  76  Am. 
Dec.  630,  evidence  In  regard  to  the  general 
<!haracter  of  Mrs.  Biggs  (the  defendant's 
wife)  for  virtue  and  chastity  was  admitted. 
Lumpkin,  J.,  in  delivering  tbe  opinion,  said: 
*'Her  reputation  in  this  respect  has  been 
Implicated  both  by  the  conduct  and  evidence 
of  Eleazer  M.  Parish.  And  if  she  was  the 
woman  he  took  her  to  be,  the  conduct  of 
her  husband  would  have  been  less  Justifiable 
In  resorting  to  the  means  he  did  to  rescue 
and  protect  her  from  Insult  and  importunity. 
We  hold,  therefore,  that  the  proof  should 
have  been  received."  2  Blsh.  Cr.  Proc.  (4th 
Ed.)  §  95.  The  evidence  in  that  case  was 
offered  by  the  defendant;  but,  if  the  general 
character  of  the  defendant's  wife  for  virtue 
and  chastity  was  implicated,  so  as  to  au- 
thorize the  defendant  to  introduce  evidence 
to  sustain  It,  why  was  it  not  so  far  brought 
into  the  present  case  by  the  defendant  as  to 
authorize  the  state  to  introduce  rebutting  ev- 
idence on  the  subject?  In  a  word,  the  case 
stands  thus:  The  homicide  Is  admitted.  The 
defendant,  however,  asserts  that  he  was  Jus- 
tified In  killing  the  deceased  because  the  l&ttec 
was  proceeding  to  ruin  the  defendant's  little 
daughter,  and  she  was  found  by  defendant 
In  his  bed,  her  breath  full  of  the  odor  of 
whisky.  The  state  responds  by  seeking  to 
prove  that  this  is  not  true;  that  the  de- 
ceased was  not  proceeding  to  ruin  the  de- 
fendant's daughter;  that  she  was  a  young 
woman  of  lewd  character;  and  that  this  was 
so  notorious  in  the  neighborhood  where  the 
defendant  and  the  deceased  both  worked  and 
resided,  among  those  with  whom  they  dealt, 
that  defendant  must  have  previously  known 
of  the  fact;  and  therefore  his  statement  in 
regard  to  his  own  conduct  and  that  of  the 
deceased,  and  also  in  regard  to  his  own  mo- 
tivesy  and  the  luiexpected  discovery  which 
outraged  his  feelings  as  a  father,  were  not 
in  fact  as  he  stated  them  to  be.  It  is  com- 
petent for  the  state  to  introduce  evidence 
to  rebut  the  defeiKlant's  statement  Halsen- 
bake  ▼.  State,  45  Ga.  44  (3).  In  the  Hill 
Case,  64  Ga.  453,  evidence  of  previous  lewd 
conduct  on  the  part  of  the  defendant's  wife, 
and  to  show  that  he  knew  of  it,  was  ad- 


mitted, and  commented  on  as  a  materia) 
factor  in  the  case;  and  this  is  also  a  fact 
in  other  cases  hereinbefore  cited.  It  is  true 
that  no  ruling  was  made  upon  the  admis- 
sibility of  the  evidence,  but  it  was  discussed 
as  a  material  part  of  those  cases.  It  is  also 
true  that  the  defendant  might  claim  the  right 
to  prevent  cohabitation  with  his  minor 
daughter,  even  though  she  had  fallen,  and 
to  use  force,  if  necessairy  for  that  purpose, 
unless  by  his  conduct  he  had  forfeited  that 
right  But  whether  or  not  under  a  certain 
state  of  facts  the  defendant  would  be  Jus- 
tified in  killing  the  deceased,  this  furnishes 
no  reason  why  he  should  be  permitted  to 
state  what  may  be  an  entirely  dlCTerent 
state  of  facts,  and  yet  exclude  the  state 
from  disproving  his  statement  It  would 
savor  too  much  of  trying  a  case  by  ex- 
cluding light,  rather  than  by  admitting  it. 
Of  course,  we  do  not  mean  to  express  an 
opinion  as  to  what  was  the  character  of  the 
girl,  or  whether  the  father  had  any  knowl- 
edge of  it  if  it  was  bad.  What  weight  the 
Jury  would  give  to  the  evidence  of  her  general 
bad  character,  and  whether  they  would  be- 
lieve that  in  fact  the  defendant  had  knowl- 
edge of  it  or  not,  does  not  aCTect  the  admis- 
sibility of  the  evidence  in  rebuttal.  But 
with  all  legitimate  evidence  in,  it  remains  to 
be  decided  whether  the  case  is  one  of  mur- 
der, voluntary  manslaughter,  or  Justifiable 
homicide.  Section  5176  of  the  Civil  Ck)de  of 
1895  declares  that  "when,  in  a  legal  investi- 
gation, information,  conversations,  letters 
and  replies,  and  similar  evidence,  are  facts 
to  explain  conduct  and  ascertain  motives, 
they  are  admitted  in  evidence,  not  as  hear- 
say, but  as  original  evidence."  As  to  the 
question  of  knowledge  on  the  part  of  the  de- 
f^idant  In  Kuglar  v.  Gamer,  74  Ga.  765,  it 
was  held  that  "it  is  admissible  to  prove  the 
notoriety  in  the  neighborhood  where  the  par- 
ties reside  of  a  fact  already  proved  to  exist, 
to  lay  the  foundation  for  an  inference  that 
the  plaintiff  was  cognizant  of  that  fact'* 
This  was  a  civil  case,  and  the  rule  of  civil 
law  which  charges  a  person  who  is  put  on 
inquiry  with  notice  of  whatever  such  in- 
quiry reasonably  prosecuted  would  develop 
does  not  apply  to  criminal  cases.  Neverthe- 
less, it  has  been  held  that  in  certain  crim- 
inal cases,  where  it  is  material  to  bring  home 
to  a  party  cognizance  of  a  particular  fact, 
common  reputation  where  he  resides  or  does 
business  is  admissible.  Whart  Crim.  Bv.  (9th 
Ed.)  S  254.  At  common  law,  if  a  man  caught 
another  in  the  act  of  adultery  with  his 
wife,  and  killed  the  adulterer  upon  the  spot, 
it  was  not  Justifiable  or  excusable  homicide, 
but  manslaughter.  Blackstone  says:  "So  if  a 
man  takes  another  in  the  act  of  adultery 
with  his  wife,  and  kills  him  directly  upon 
the  spot,  though  this  was  allowed  by  the 
laws  of  Solon,  as  likewise  by  the  Roman 
civil  law  (if  the  adulterer  was  found  in  the 
husband's  own  house),  also  among  tbe  an- 
cient Goths,  yet  in  England  it  is  not  abso- 
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lately  ranked  in  the  class  of  justifiable  homi- 
cide as  in  a  case  of  forcible  rape,  but  it  is 
manslaughter.  It  is,  however,  the  lowest  de- 
gree of  it;  and  therefore  In  such  a  case  the 
court  directed  the  burning  in  the  hand  to  be 
gently  inflicted,  because  there  could  not  be 
a  greater  provocation/'  4  BI.  Gom.  pp.  191, 
192  (Hammond's  Ed.  top  p.  237).  This  seems 
to  have  been  the  common  law,  although 
East,  in  his  Pleas  of  the  Crown  (page  272), 
referring  to  the  act  of  24  Henry  VIII,  c.  5, 
uses  the  expression:  "But  though  the  stat- 
ute only  mentions  certain  cases,  it  must  not 
be  taken  to  imply  an  exclusion  of  any  other 
instances  of  Justifiable  homicide  which  stand 
upon  the  same  footing  of  reason  and  jus- 
tice." 2  Bishop's  Crim.  Law  (8th  Ed.)  S  708. 
On  this  subject,  see  People  v.  Ck)Ok,  39  Mich. 
236,  83  Am.  Rep.  380;  s.  c,  6  Lawson,  Def. 
Crime,  Supp.  368.  In  Texas  a  special  stat- 
ute was  passed  on  the  subject.  Price  v. 
State,  18  Tex.  App.  474;  s.  c,  5  Lawson, 
Def.  Crime,  1095,  51  Am.  Rep.  322,  328,  and 
note;  Vamell  ▼.  State,  26  Tex.  App.  56,  9 
S.  W.  65  (involylng  a  minor  daughter);  State 
V.  Herrell,  97  Mo.  106,  10  S.  W.  387;  s.  c, 
10  Am.  St  Rep.  289  (adultery  with  defend- 
ant's mother).  As  to  the  construction  which 
has  been  placed  upon  section  75  of  the  Penal 
Code  of  1895  in  cases  involTlng  a  claim  of 
debauchery  or  seduction  of  wife  or  minor 
daughter  In  this  state,  see  cases  above  cited. 
See,  also,  Wair  v.  State,  61  Ga.  310. 

Under  the  construction  which  has  been 
placed  upon  that  section  allowing  somewhat 
greater  latitude  for  Justification  in  cases  of 
the  kind  referred  to  than  did  the  common 
law,  and  in  view  of  the  right  of  the  accused 
to  ;nake  a  statement,  which  is  accorded  in 
this  state,  there  is  all  the  more  reason  why, 
when  one  relies  upon  that  section  for  his 
defense,  all  the  light  legitimately  derivable 
from  the  evidence  should  be  obtained. 
Haynes  v.  State,  17  Ga.  465,  484;  Noles  v. 
State,  26  Ala.  31,  62  Am.  Dec.  711.  We  are 
aware  that  evidence  of  character  is  not 
usually  received,  when  offered  for  the  pur- 
pose of  throwing  light  on  the  probability  of 
the  doing  of  a  certain  act  by  a  person  whose 
character  is  thus  testified  about  1  Green- 
lears  Ev.  (16th  Bd.)  S  14  (b),  (a).  But  this 
is  quite  different  from  the  question  present- 
ed in  the  case  at  bars 

5.  Where  character  Is  a  part  of  the  issue — 
as,  by  way  of  illustration,  in  an  indictment 
for  seduction — special  acts  have  sometimes 
been  admitted.  For  instance,  see  1  Green- 
leaf,  Bv.  (16th  Bd.)  §  14  (h);  Com.  v.  Gray, 
129  Mass.  474;  White  v.  Murtland,  71  III. 
260,  22  Am.  Rep.  100;  Caldwell  v.  State,  17 
Conn.  467;  Foulkes  v.  Sellway,  Esp.  234; 
Blackman  v.  State,  36  Ala.  295;  Wood  v. 
State,  48  Ga.  192,  15  Am.  Rep.  664.  But 
otherwise  particular  conduct  as  evidence  of 
character  is  generally  held  Inadmissible.  Un- 
chaste conduct  of  a  wife  or  daughter  known 
to  a  husband  or  father  prior  to  a  homicide 
by  him  claimed  to  have  been  committed  to 


prevent  a  seduction  or  criminal  intimacy 
with  her  may  throw  light  on  his  motives 
and  acts.  On  the  trial  of  an  indictment  for 
rape,  or  assault  with  intent  to  rape,  general 
character,  but  not  particular  acts,  to  show 
want  of  chastity  in  the  female  alleged  to 
have  been  raped,  has  been  held  admissible. 
Black  V.  State,  119  Ga.  746,  47  8.  B.  370; 
Camp  V.  State,  8  Ga.  417;  Seals  v.  State, 
114  Ga.  518,  40  S.  E.  731,  88  Am.  St  Rep. 
33.  We  do  not  see  how  evidence  that  the 
defendant's  daughter  was  seen  talking  to  a 
man  at  night,  not  shown  to  have  been  known 
to  the  defendant,  could  have  illustrated  the 
issue.    It  should  have  been  rejected. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SIMMONS,  a  J.,  absent 

(12S  Oa.  S8e> 
SELLERS  V.  SAVANNAH,  F.  &  W.  RT.  CO. 
(Supreme  Court  of  G^rgia.     June  16,  1905.) 

1.  Carbiebs— Deli  VEST  of  Fbeigbt— Identi- 
fication. 

Inasmuch  as  the  law  imposes  liability  np- 
ou  a  common  carrier  when  a  deliverj  of  freight 
is  made  by  mistake  to  a  person  not  entitled  to 
receive  the  same,  it  is  the  right  of  the  carrier 
to  call  upon  an  unknown  person  claiming  a 
shipment  to  identify  himself  and  establish  hb 
claim  thereto^  and,  where  a  bill  of  lading  cov- 
ering the  shipment  has  been  issued,  the  carrier 
may  demand  its  production,  as  a  condition 
precedent  to  making  delivery. 

2.  Same— Instbuctions. 

The  charge  of  the  court  was  in  accord  with 
the  law  as  above  announced,  and  fully  and  fair- 
ly presented  to  the  jury  the  issues  they  were 
<»Uled  on  to  determine,  notwithstanding  some 
slight  verbal  inaccuracy  of  expression. 
8.  AppEAii— Habmless  Ebbob. 

Though  the  court  may,  in  passing  npon  a 
demurrer  to  the  plaintiff's  petition,  have  erro- 
neously held  he  was  not  entitled  to  recover  puni- 
tive damages  in  the  event  he  established  his  al- 
leged cause  of  action,  the  error  so  committed 
does  not  constrain  the  ordering  of  another  trial ; 
the  Jury  having  found,  upon  ample  evidence* 
that  the  defenoeint  railway  company  bad  not 
committed  any  breach  of  its  duty  as  a  common 
carrier. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court;  Echols  County; 
R.  6.  Mitchell,  Judge. 

Action  by  Philip  Sellers  against  the  Savan- 
nah, Florida  &  Western  Railway  Company. 
Judgment  for  defendant  Plaintifl  brings 
error.    Affirmed. 

W.  B.  Thomas  and  Wilcox  &  Johnson,  for 
plaintiff  in  error.  Kay,  Bennet  &  Conyers 
and  R.  Q.  Tison,  for  defendant  in  error. 

FISH,  P.  J.  The  plaintiff,  Philip  Sellers, 
purchased  a  bill  of  goods  from  a  mercantile 
firm  in  Brunswick,  Ga.,  and  gave  direc- 
tions to  have  the  goods  shipped  to  him  at 
Statenville,  Ga.  The  goods  duly  arrived  at 
that  station  over  the  line  of  the  defendant 
railway  company,  and  the  plaintiff  called 
upon  the  local  agent  to  deliver  them  to 
him.  They  were  marked  with  his  initials 
I  "P.  S."  The  agent  declined  to  make  de- 
I  livery  to  him.    According  to  the  testimony 
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of  the  plaintiff,  the  reason  assigned  by 
the  agent  for  refusing  to  do  so  was  that 
he  had  not  received  the  waybill,  and  did 
not  know  the  amomit  of  the  freight  charges, 
though  he  at  the  same  time  expressed  some 
doubt  as  to  the  plaintiff  being  the  consignee 
of  the  goods.  The  plaintiff  had  but  recently 
established  a  place  of  business  24  miles 
from  the  station,  was  a  stranger  In  the  com- 
munity, and  was  unknown  to  the  agent 
The  plaintiff  offered  to  deposit  with  the 
agent  $20  to  cover  the  freight  charges,  but 
the  agent  declined  to  receive  the  money; 
saying  it  was  against  the  orders  of  the  com- 
pany to  deliver  freight  In  the  absence  of  a 
waybill.  He  further  said  he  did  not  know 
the  plaintiff,  nor  whether  he  was  "the  party 
entitled  to  the  goods,  or  not,  and  didn't 
know  whether  the  goods  were  shipped  *to 
order,  notify,'  bill  of  lading  attached,  or  not. 
That  was  the  reason  he  gave  [for  refusing 
to  make  delivery],  and  the  only  one.  The 
agent  said  he  wanted  to  see  the  waybill. 
He  never  mentioned  the  bill  of  lading  at 
alL"  This  occurred  about  the  23d  or  24th 
of  December.  The  plaintiff  subsequently 
sent  a  neighbor  who  was  known  to  the 
agent  for  the  goods.  The  agent  declihed  to 
deliver  them  on  the  ground  that  he  had  not 
received  the  waybill,  and  did  not  know 
what  the  freight  charges  were,  but  promised 
to  deliver  the  goods  to  the  teamster  of  this 
neighbor  as  soon  as  the  amount  of  the 
freight  charges  was  ascertained.  Acting  in 
behalf  of  the  plaintiff,  this  party  again 
called  for  the  goods,  but  was  confronted 
with  the  same  statement  from  the  agent 
No  tender  of  the  goods  was  ever  made  to 
the  plaintiff  until  some  10  months  there- 
after, when  he  declined  to  accept  delivery, 
as  the  goods  consisted  of  provisions  and  sup- 
plies, and  had  greatly  deteriorated  In  value. 
Upon  this  Evidence  the  plaintiff  relied  as 
sustaining  his  complaint  that  the  defendant 
company  had  been  guilty  of  a  conversion 
of  the  goods,  and  was  liable  to  account  to 
him  for  the  value  of  the  same.  In  support 
of  its  defense  that  It  had  committed  no 
breach  of  its  public  duty  as  a  carrier,  the 
company  Introduced  as  a  witness  its  local 
agent  who  testified  substantially  as  follows: 
He  had  himself  but  recently  gone  to  Staten- 
ville,  and,  while  he  had  seen  the  plaintiff 
once  In  the  latter  part  of  November,  the 
plaintiff  was  unknown  to  him  when  he  came 
to  see  about  his  goods.  The  plaintiff  being 
a  stranger  to  him,  he  asked  for  the  bill  of 
lading;  not  knowing  whether  or  not  the 
goods,  which  were  simply  marked  "P.  S.," 
belonged  to  him.  The  plaintiff  replied  that 
he  did  not  have  the  bill  of  lading,  where- 
upon the  agent  said  that  If  he  had  the 
**purchase  bill,"  and  it  was  marked  "Paid," 
the  goods  would  be  delivered  to  him  upon 
his  paying  $5.  The  agent  thought  the  goods 
might  have  been  shipped  "to  order,  notify," 
and  he  knew  that  if  they  were,  so  shipped, 
and   he  should  deliver  them  to  the  wrong 


party,  without  requiring  the  production  of 
the  bill  of  lading,  he  would  have  to  pay 
for  the  goods.  Plaintiff  did  offer  to  pay 
the  freight  but  the  agent  had  not  received 
the  waybill,  and  did  not  know  the  amount 
of  the  charges.  He  found  out  about  January 
7th  that  the  goods  were  intended  for  the 
plaintiff,  and,  on  the  same  day  he  received 
this  Information,  tendered  the  shipment  to 
him,  but  the  plaintiff  refused  to  accept  de- 
livery, saying  he  had  already  instituted  suit 
against  the  company.  The  agent  had  previ- 
ously delivered  freight  to  responsible  persons, 
whom  he  knew,  without  requiring  them  to 
produce  a  bill  of  lading.  His  reason  for 
calling  on  the  plaintiff  to  show  a  bill  of 
lading  was  that  the  plaintiff  was  a  stranger 
to  him,  and  he  did  not  know  whether  or 
not  the  plaintiff  was  the  proper  person  to 
whom  to  deliver  the  shipment  The  Jury 
accepted  the  explanation  given  by  the  com- 
pany's agent  excusing  his  refusal  to  make 
delivery  of  the  goods  prior  to  January  7th, 
and  the  coilrt  below  declined  to  set  aside 
the  verdict  which  they  returned  in  favor  of 
the  defendant 

1.  Inasmuch  as  the  law  exacts  of  a  com- 
mon carrier  of  freight  that  it  shall  ascer- 
tain beyond  question,  before  delivering  goods 
to  a  person  claiming  the  right  to  receive 
them,  that  he  is  the  proper  person  to  whom 
to  make  delivery,  and  puts  upon  the  carrier 
the  entire  risk  of  making  a  mistake  as  to 
the  identity  of  the  consignee.  It  is  but  rea- 
sonable that  the  carrier  should  be  permit- 
ted to  exercise  the  right  of  calling  on  the 
consignee  to  establish  his  claim  to  the;  ship- 
ment Hutch.  Car.  (2d  Ed.)  %  344.  If  the 
person  who  applies  for  the  goods  la  not 
known  to  the  carrier,  and  there  Is  any  doubt 
as  to  his  right  to  receive  them,  the  car^ 
rler  "should  require  the  most  unquestionable 
proof  of  his  Identity."  Id.  And,  to  this  end 
•*the  carrier  may  properly  require  the  pro- 
duction of  the  bill  of  lading  by  the  con- 
signee as  evidence  of  his  right  to  demand 
delivery  of  the  goods."  Id.  §  423a.  Accord- 
ingly It  was  held  by  this  court  in  Bass  v. 
Glover,  63  Ga.  745,  that  "A  railroad  company 
completing  the  transportation  of  freight 
begun  by  other  common  carriers  whose  lines 
are  connected  with  the  railroad  by  an  inter- 
mediate line  or  lines,  may,  for  Its  own  se- 
curity, exact  the  production  of  the  bill  of 
lading  before  making  delivery  of  the  goods 
to  the  consignee."  Failure  to  do  so  may,  in- 
deed, establish  liability  for  an  improper  de^ 
livery  to  him.  Boatmen's  Savings  Bank  v. 
Railroad  Co.,  81  Ga.  221,  7  S.  B.  125.  The 
company  sued  in  the  present  case  was  not 
the  initial  carrier,  and  Its  local  agent  was 
not  presumed  to  know  what  were  the  terms 
of  shipment  until  he  received  the  waybill, 
or  a  bill  of  lading  was  produced  by  the 
plaintiff.  It  is  clear  that  if  the  agent's  ver- 
sion of  what  occurred  be  true,  the  company 
was  not  liable,  and  the  verdict  of  the  jury 
was  right  and  should  be  upheld* 
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2.  The  charge  of  the  court  was  In  accord 
with  the  law  as  above  announced.  (Com- 
plaint Is  made,  however,  that  the  judge,  In 
referring  to  the  paper  which  the  coifipany 
contended  Its  agent  called  on  the  plaintiff  to 
produce  as  evidence  of  his  right  to  demand 
delivery  of  the  shipment,  alluded  to  It  as 
**the  waybill  or  bill  of  lading."  The  use  of 
the  term  ''waybill,"  the  plaintiff  in  error 
insists,  was  calculated  to  convey  to  the  Jury 
the  idea  that  it  was  Incumbent  on  the  plain- 
tiff to  produce  a  paper  which  should  have 
accompanied  the  shipment,  and  should  have 
been  In  the  hands  of  the  carrier,  not  in  the 
possession  of  the  consignee.  The  technical 
meaning  of  the  term  is  doubtless  that  Indi- 
cated by  the  plaintiff.  See  2  Bouv.  L.  Die. 
1222;  80  Am.  ft  Eng.  Enc.  L.  (2d  Ed.)  440; 
Peixottl  V.  McLaughlin,  1  Strob.  Law  (S.  C.) 
468,  47  Am.  Dec.  563.  But  we  do  not  think 
the  Jury  could  have  been  misled  as  to  the 
meaning  of  the  Judge  when  he  undertook  to 
Instruct  them  as  to  the  right  pf  the  local 
agent  to  demand  of  the  plaintiff  the  paper 
evidencing  his  claim  to  the  shipment  The 
term  ''bill  of  lading"  was  not  the  precise, 
technical  word  by  which  that  paper  could 
be  accurately  referred  to,  since,  strictly 
speaking,  the  term  Is  one  to  be  applied  only 
to  the  written  evidence  of  a  contract  for 
the  carriage  and  delivery  of  goods  sent  by 
sea,  though  it  is  now  In  common  use  In  con- 
nection with  the  affreightment  of  goods  by 
WAteT  other  than  the  sea,  or  carriage  by 
rail.  See  4  Am.  ft  Ehig.  Enc.  L.  (2d  Ed.) 
509;  5  Oyc.  707;  Cyc.  L.  Die.  965.  "Freight 
bill"  or  "freight  recelptf'  was  perhaps  the 
most  technically  correct  term  to  employ. 
Id.;  Hutch  Car.  (2d  Ed.)  {  120.  Still  a  presid* 
ing  Judge  may  be  accorded  some  latitude  of 
expression,  and  It  may  well  be  presumed 
that  an  intelligent  Jury  understand  that 
vvhich  should  be  perfectly  plain  to  a  person 
it  ordinary  mental  capacity. 

Exception  is  also  taken  to  the  following 
ixcerpt  from  the  charge  of  the  court:  "If 
you  find  firom  the  evidence  in  this  case  that 
there  was  any  delay  in  tendering  the  goods 
to  the  plaintiff,  if  they  were  tendered  to  him 
by  the  agent,  •  •  •  and  that  this  delay 
piras  occasioned  because  the  defendant's 
igent,  in  good  faith,  had  doubt  as  to  wheth- 
er the  plaintiff  was  the  person  rightfully  en- 
jltled  to  have  the  goods,  •  •  •  such  de- 
lay would  not  constitute  a  conversion  of  the 
^oods,  •  •  •  and  would  not  render  the 
defendant  liable."  This  and  another  in- 
struction along  the  same  line  are  subjected 
to  the  criticism  that  the  court  in  so  char- 
ring "excluded  from  the  consideration  of  the 
imy  the  necessity  of  a  demand  for  the  bill 
of  lading  by  the  agent  of  the  company,  and 
tended  to  convince  them  that  doubt  alone  of 
the  identity  of  the  consignee  and  of  his  right 
to  receive  the  goods  would  free  the  company 
from  liability  in  the  absence  of  the  demand." 
A  reference  to  the  full  charge  of  the  court, 
which  appears  in  the  record,  discloses  that 


these  instructions  were  given  to  the  Jury 
while  the  Judge  was  diarging  upon  the  right 
of  a  carrier,  acting  in  good  faith,  to  demand 
identification  of  a  consignee,  and  that  in  an- 
other portion  of  the  charge  the  Judge  sub- 
mitted to  the  Jury  the  question  whether  or 
not  the  agent  did,  by  calling  upon  the  plain- 
tiff to  produce  the  bill  of  lading,  afford  him 
an  opportunity  of  thus  identifying  himself 
or  showing  his  right  to  receive  delivery.  As 
the  plaintiff  did  not  pretend  that  he  had  a 
bill  of  lading,  it  was  really  not  necessary 
for  the  company  to  prove  a  demand  on  him  to 
produce  It,  and  the  charge  given  to  the  Jury 
was  as  favorable  to  him  as  he  had  any  right 
to  expect  It  would  seem  to  be  as  much 
incumbent  upon  an  unknown  consignee  to 
produce,  of  his  own  volition,  a  bill  of  lad- 
ing, If  he  has  one,  as  it  is  incumbent  on  a 
railway  agent  to  make  demand  to  see  the  bill 
of  lading  before  making  delivery  of  freight 
Upon  the  consignee  rests  the  burden  of  of- 
fering proof  of  his  Identity,  and  establish- 
ing his  right  to  receive  the  goods  consigned 
to  him.  The  real  and  controlling  issue  in 
the  case  was  whether  the  agent  had  no  rea- 
son for  declining  to  make  delivery,  other 
than  that  he  did  not  know  the  precise  amount 
of  the  freight  charges,  and  arbitrarily  and 
capriciously  refused  to  accept  a  deposit 
which  would  fully  cover  the  same,  or  in  good 
faith  declined  to  make  delivery  for  the  rea- 
son that  the  consignee  was  unknown  to  him, 
and  he  doubted  his  right  to  claim  the  goods. 
Whether  the  agent  did  or  did  not  demand  a 
production  of  a  bill  of  lading  was  unimpor- 
tant save  as  the  truth  In  this  regard  went 
to  Illustrate  his  good  faith  In  endeavoring  to 
ascertain  whether  the  plaintiff  was  the  prop- 
er person  to  whom  to  make  delivery. 

8.  The  plaintiff,  in  his  petition,  alleged  that 
the  company's  agent  with  full  knowledge  of 
plaintiff's  right  to  claim  the  goods,  "will- 
fully, maliciously,  impertinently,  and  disre- 
spectfully, and  without  any  reason  whatever^ 
refused  to  allow  petitioner  to  have  said 
goods";  and  for  this  alleged  willful  breach 
of  the  defendant's  duty  as  a  common  carrier 
the  plaintiff  asserted  the  right  to  recover 
punitive  damages  in  addition  to  the  value  of 
the  shipment  On  demurrer  to  certain  para- 
graphs of  the  plaintiff's  petition,  the  court 
held  that  he  was  not  entitied  "to  recover 
damages  beyond  the  difference  In  the  value 
of  the  goods  shipped  at  the  time  they  should 
have  been  delivered  and  at  the  time  they 
were  offered  for  delivery  by  the  defendant 
company."  Exception  to  this  ruling  was 
duly  taken.  Granting  it  was  erroneous,  no 
cause  for  ordering  another  trial  of  the  case 
is  made  to  appear.  The  plaintiff  was  afford- 
ed full  opportunity  to  establish  his  alleged 
cause  of  action,  being  restricted  in  no  way 
in  making  proof  thereof;  and  the  Jury  has 
found,  upon  suflacient  evidence,  that  he  is  not 
entitled  to  recover  in  any  amount.  Had  the 
court  ruled  that  he  was  entitled  to  recover 
punitive  as  well  as  actual  damages  if  he 
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estaldlsbed  the  alleged  breach  of  duty  on  tbe 
part  of  the  carrier,  the  result  would  havB 
been  the  same,  aa  he  failed  to  satisfy  the 
Jury  that  this  was,  In  point  of  fact;  tme. 
Judgment  a£Qrmed. 

SIMMONS,  C.  J.,  absent 


(123  Ga.  878) 
SAVANNAH,  F.  ft  W.  RY.  CO.  T.  TOIi- 
BERT. 
(Supreme  Court  of  Georgia.    June  16,  1905.) 

1.  Gabbibbb— LiSN  roB  Fbkioht. 

A  carrier  acquires  no  right,  by  virtue  of 
Its  employment  as  such,  to  hold  goods  deliv- 
ered to  it  by  a  wrongdoer,  to  whom  they  do 
not  belong,  until  the  charges  are  paid,  against 
the  claim  of  the  true  owner:  nor  has  the  car- 
rier any  lien  on  the  goods  for  the  transporta- 
tion charges. 

[Eid.  Note. — ^For  cases  fai  point,  see  tdL  9, 
Cent.  Dig.  Ouriers,  §  892.] 

2.  Appeal— Rttvixw-^UKSTioNB  not  Raised 
Below. 

The  Supreme  Court  will  not  pass  on  a 
question  not  made  in  the  trial  court  Thus 
where  the  sole  prayer  of  the  petition  is  for  in- 
junction, and  the  defendant,  without  demurring, 
pleads  to  the  merits,  and  consents  to  a  trial  on 
the  merits  by  the  judge  without  a  jury,  he 
cannot,  after  an  adverse  jud^ent,  for  the  first 
time  raise  the  point  in  a  direct  bill  of  excep- 
tions that  tbe  plaintiff  had  not  pursued  his 
proper  remedy. 

[Ed.  Note.-^For  cases. in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §{  1053-1059.] 

(Syllabus  by  the  CourtO 

Error  from  Superior  Ooort,  Lowndes  Coun- 
ty; R.  Q.  Mitchell,  Judge. 

Action  by  T.  M.  Tolbert  against  the  Sat- 
annah,  Florida  &  Western  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

This  case  arose  upon  a  petition  brought 
by  T.  M.  Tolbert  against  the  Savannah,  Flor- 
ida Sc  Western  Railway  Company  to  enjoin 
It  from  selling  a  certain  mare  under  a  claim 
of  Hen,  as  provided  under  sections  2303  and 
2304  of  the  Qvil  Code  of  1895.  for  freight 
charges.  The  petition  alleged  that  the  plain- 
tiff is  the  owner  of  a  certain  dark-bay  mare, 
of  the  value  of  $300,  which  is  held  by  the  de- 
fendant; that  tbe  defendant  is  seeking  to 
wrongfully  sell  the  mare  under  the  named 
sections  of  the  Code  under  a  claim  of  lien 
for  the  sum  of  $74  freight  charges;  that  said 
mare  was  wrongfully  received  by  the  de- 
fendant; that  she  was  shipped  by  the  plain- 
tiff's direction  from  Rochester,  N.  Y.,  to 
his  brother,  H.  Tolbert,  at  Columbus,  Ohio, 
under  bill  of  lading,  a  copy  of  which  Is  at- 
tached to  the  petition;  that  the  mare  arrived 
at  Columbus,  Ohio,  In  due  or  reasonable  time; 
that,  without  plaintiff's  knowledge  or  con- 
sent, and  without  the  knowledge,  or  consent 
of  the  consignee,  the  mare  was  transported 
in  some  way  from  Columbus,  and  got  into 
the  possession  of  the  defendant,  without  the 
knowledge,  authority,  or  consent  of  the  plain- 
tiff, the  consignee,  at  any  authorised  agent 
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of  the  plaintiff;  that  the  trausportatkm  was 
enthrely  voluntary,  and  ttiat  the  defendant 
had  no  right  to  charge  firelght  for  such  trans- 
portation, and  had  no  Uen  on  the  mare  for 
such  charges;  that  the  defendant  refuses  to 
deliver  the  mare  to  petitioner,  or  to  refrain 
from  selling  the  same  under  its  alleged  claim 
of  lien.  The  prayer  was  for  an  injunction 
to  restrain  the  sale,  and  to  prevent  the  en- 
forcement of  the  lien  for  ^Ight  charges. 
The  defendant,  in  its  answer,  admitted  the 
possession  of  the  mare,  and  that  it  was  seek- 
ing to  sell  her,  under  sections  2303  and  2304 
of  the  Code,  for  the  payment  of  its  lien  for 
freight  charges  in  the  sum  of  $74.90.  It 
averred  that  it  received  the  mare  in  the 
usual  and  ordinary  business  way  from  the 
Louisville  &  Nashville  Railroad  Oompaay  at 
Montgomery,  Ala.,  and  transported  her  from 
Montgomery  to  Valdosta,  Ga.,  in  good  faith; 
that  defendant's  possession  of  the  mare  is 
a  legal  possession,  because  it  was  received 
in  the  ordinary  and  usual  course  of  business, 
and  brought  by  tbe  defendant  to  tbe  place 
of  destination  in  good  faith;  that  after  reach- 
ing said  destination  the  mare  could  not  be 
delivered,  and  the  defendant  Is  therefore 
holding  the  same  for  fts  freight  charges;  that 
the  mare  was  shipped  from  Cincinnati,  Ohio, 
to  Valdosta,  €ra.,  and  a  bill  of  lading  was  is- 
sued at  Columbus,  Ohio,  to  H.  Tolbert,  and 
that  the  mare  was  shipped  to  Valdosta  by 
said  H.  Tolbert:  that  defendant  and  its  con- 
necting lines  transported  the  same  according 
to  tbe  shipping  contract;  that  when  the  mare 
reached  Valdosta  the  consignee  refused  to 
accept  the  same  and  to  pay  the  freight 
charges. 

The  case  came  on  to  be  tried  on  its  merits 
before  the  Judge  of  the  superior  court,  with- 
out a  Jury,  upon  an  agreed  statement  of  facts 
and  certain  evidence  which  was  introduced. 
It  was  agreed  by  the  parties  that  on  June  30, 
1901,  W.  B.  Foster  delivered  the  mare  to  the 
New  York  Central  &  Hudson  River  Rail- 
road Company  at  Rochester,  New  York,  to 
be  transported  to  Columbus,  Ohio,  said  rail- 
road company  accepting  and  delivering  its 
bill  of  lading,  the  material  parts  of  which 
are  as  follows: 

"New  York  Central  &  Hudson  River  R. 
R.  Co.  Received  subject  to  the  classification 
in  effect  on  the  date  of  issue  of  this  bill  of 
lading  at  Rochester  Station,  July  30,  1901, 
from  W.  B.  Foster,  the  property  described 
below,  in  apparent  good  order,  except  as 
noted  (contents  and  condition  of  contents  of 
packages  unkuovm)  marked,  consigned  and 
destined  as  indicated  below,  which  said  com- 
pany agrees  to  carry  to  said  destination,  if 
on  its  road,  otherwise  to  deliver  to  another 
carrier  on  the  route  to  said  destination.  It 
is  mutually  agreed  in  consideration  of  freight 
hereinafter  named,  as  to  each  carrier  of  all 
or  any  of  said  property  over  all  or  any  por- 
tion of  said  route  to  destination,  and  as  to 
each  party  at  any  time  interested  In  all  or 
any  of  said  property  that  every  service  to  be 


402 


51  SoUTHBASTEHN  REPORTEB. 


(Qa. 


performed  hereunder  shall  be  subject  to  all 
the  conditions  whether  printed  or  written, 
herein  contained  (see  conditions  on  back 
hereof),  and  which  are  agreed  to  by  the  ship- 
per and  accepted  for  himself  and  his  assigns 
as  just  and  reasonable. 

''Marks:  Consignee,  H.  Talbot,  Destination, 
Columbus,  Ohio. 

"Description  of  Articles:  1  horse,  OOB  yal 
$100,  man  in  chg. 

"Car,  D  22867. 

"A.  R.  Laurence,  Agent 

"(The  signature  of  the  Agent  here  acknowl- 
edges only  the  receipt  of  the  property  and 
the  charges  advanced,  if  any.)'* 

"[One  cent  revenue  stamp.] 

"NYC  7-30,  1901. 

"[On  the  other  side.]  Not  negotiable.  If 
the  word  'order'  is  written  immediately  be- 
fore or  after  the  name  of  the  party  to  whose 
order  the  property  is  consigned,  the  sur- 
render of  the  Bill  of  Lading,  properly  en- 
dorsed, shall  be  required  before  the  delivery 
of  the  property  at  destination,  as  provided 
by  Section  9  of  the  conditions  of  the  Uni- 
form Bill  of  Lading,  on  the  back  hereof." 

Among  the  conditions  placed  on  the  back 
of  said  bill  of  lading,  which  is  headed,  "New 
York  Central  &  Hudson  River  R.  R.  Co. 
Uniform  bill  of  lading  conditions,"  is  the 
following: 

"(5)  Property  not  removed  by  the  i>erson  or 
party  entitled  to  receive  it  within  twenty- 
four  hours  after  its  arrival  at  destination,  may 
be  kept  in  the  car,  depot  or  place  of  delivery 
of  the  carrier  at  the  sole  risk  of  the  owner 
of  said  property,  or  may  be  at  the  option 
of  the  carrier  removed  and  otherwise  stored 
at  the  owner's  risk  and  cost,  and  there  held 
subject  to  lien  for  all  freight  and  other 
charges." 

"(9)  If  the  word  'order*  is  written  hereon 
immediately  before  or  after  the  name  of  the 
party  to  whose  order  the  property  is  con- 
signed (without  any  condition  or  limitation 
other  than  the  name  of  the  party  to  be  no- 
tified on  the  arrival  of  the  property,  the  sur- 
render of  this  bill  of  lading  properly  en- 
dorsed shall  be  required  before  delivery  of 
the  property  at  destination.  If  any  other 
than  the  aforesaid  form  of  consignment  is 
used  herein,  the  said  property  may  at  the 
option  of  the  carrier,  be  delivered  without  re- 
quiring the  productlo«\  or  surrender  of  this 
bill  of  lading. 

"(10)  Owner  or  consignee  shall  pay  freight 
at  the  rate  herein  stated  and  all  other  char- 
ges accruing  on  said  property  before  delivery 
and  according  to  weights  as  ascertained  by 
any  carrier  hereunder." 

It  was  further  admitted  that  the  mare  was 
transported  under  this  bill  of  lading  to  Col- 
umbus, Ohio,  but  was  not  delivered  to  H. 
Tolbert,  the  consignee,  who  lived  there,  but 
came  on  to  Valdosta  without  bis  knowledge 
or  consent,  and  that  it  is  now  at  Valdosta, 
and  is  claimed  by,  and  is  the  property  of, 
the  plaintiff.    It  was  further  agreed  that  the 


defendant  received  the  mare  from  the  Louis- 
ville &  Nashville  Railroad  Company  at  Mont- 
gomery, Ala.,  in  good  faith  and  in  the  usual 
course  of  business,  and  that  the  amount  of 
advanced  charges  mentioned  in  the  waybill 
was  paid  by  defendant  to  its  connecting 
lines,  and  that  the  charge  of  $15.32  by  the  de- 
fendant is  a  reasonable  charge  for  the  trans- 
portation of  the  mare  from  Montgomery  to 
Valdosta;  that  the  material  parts  of  the 
waybill  are  as  follows:  "Plant  System  of 
Railways,  Collect  way-bill;  Waybill  series 
and  No.  LP  497,  date,  Aug.  5,  1901,  LS  &  MS 
Oar  22867,  From  Montgomery  to  Valdosta, 
Ga.,  via  Alb.  (Consignor,  L&N,  Cintl.  258  8-2, 
1901.  Columbus,  O,  CCC&St  L.  Consignee,  H. 
Talbot,  Valdosta.  Articles,  1  Horse.  Released. 
Weight,  2000,  Class  2,  Advanced  charges, 
$59.62,  Freight  $15.32,  Collect  $74.94." 

It  was  further  agreed  that  Leonard  John- 
son was  the  man  in  charge  mentioned  in  the 
bill  of  lading,  that  he  had  the  bill  of  lading 
in  his  possession,  and  surrendered  the  same 
to  the  initial  carrier  at  Ck>lumbus,  Ohio,  and 
directed  that  the  mare  be  shipped  to  Valdos- 
ta, and  that  it  was  shipped  under  this  di- 
rection. The  plaintiff  also  Introduced  the 
following  oral  testimony:  T.  M.  Tolbert: 
"I  know  Leonard  Johnson.  On  August  80, 
1901,  he  was  a  half-grown  negro  boy,  un- 
couth, fifteen  or  sixteen  years  old,  such  as 
we  have  around  here  on  the  streets.  He  did 
not  have  any  business  with  the  horse.  He 
was  put  in  charge  of  the  horse,  looking  after 
it  in  the  car,  and  taking  care  of  It  His 
duties  were  to  feed  and  water  the  horse." 
On  cross-examination  he  testified:  That 
Leonard  Jolmson  was  In  Rochester,  N.  T., 
when  the  mare  was  shipped  to  Columbus, 
Ohio.  That  he  did  not  know  that  Johnson 
was  there.  Did  not  know  whether  he  was 
dressed  in  broadcloth  at  the  time  he  was  put 
in  charge  of  the  mare.  He  had  not  seen  him 
for  3%  months  prior  to  that  time,  and  did 
not  know  what  Johnson's  duties  were  in  ref- 
erence to  the  mare,  except  what  somebody 
else  told  him.  He  did  not  know  what  in- 
structions or  restrictions  as  to  the  manage- 
ment or  control  of  the  mare  were  placed  upon 
Johnson  by  the  person  who  put  him  In 
charge.  Neither  did  he  know  about  what  in- 
formation was  given  to  the  Hudson  River 
Railroad  Company  as  to  the  boy's  relation 
to  the  mare,  or  as  to  the  right  or  authority 
he  had  over  it  The  defendant  Introduced 
J.  F.  Passmore,  who  testified  that  he  knew 
Leonard  Johnson;  that  he  was  at  that  time 
from  20  t7  25  years  old,  and  that  in  1901  he 
looked  like  he  would  weigh  130  or  135 
pounds,  and  that  mentally  he  was  a  bright 
"fellow";  that  he  weighs  now  about  165 
pounds;  that  be  is  a  follower  of  race  horses; 
that  he  did  not  know  his  business,  but  has 
seen  him  about  the  stables  at  the  fair 
grounds;  that  he  would  lead  the  horses 
around,  cooling  them  off,  after  they  had  run 
their  races;  that  he  did  not  know  that  John- 
son was  exercising  authority  or  ownership 
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over  any  of  the  horses  when  he  saw  him  thus 
engaged.  Upon  the  agreed  facts  and  the 
evidence  introduced,  the  court  rendered  a 
judgment  in  favor  of  the  plalntiH,  granting 
a  perpetual  injunction  against  the  defendant, 
to  which  Judgment  the  defendant  excepts, 
alleging  that  the  judgment  is  contrary  to 
law,  and  without  evidence  to  support  it  for 
the  reasons,  first,  that  the  agreed  statement 
of  facts  and  the  evidence  submitted  showed 
that  the  defendant,  as  a  common  carrier  of 
freight  for  hire,  received  the  mare  in  good 
faith  from  its  connecting  road,  and  while  the 
mare  was  in  the  custody  of  Leonard  John- 
son, who  had  been  placed  in  charge  of  the 
same  by  the  consignee;  second,  that  the 
agreed  statement  of  facts  and  the  evidence 
sbowed  that  the  plaintiff  had  a  complete  and 
adequate  remedy  at  law  by  an  action  of 
trover  against  the  defendant;  third,  that  the 
agreed  statement  of  facts  and  evidence  show- 
ed that  the  defendant  had  neither  done  nor 
threatened  to  do  any  act  which  was  illegal, 
nor  was  it  guilty  of  any  conduct  which  would 
authorize  the  granting  of  an  injunction,  but, 
on  the  contrary,  it  was  only  proceeding  law- 
fully to  collect  freight  charges  which  were 
due  and  which  had  been  advanced  to  its  con- 
necting lines  of  carriers,  and  for  a  proper 
freight  charge  which  was  due  to  the  defend- 
ant, as  a  common  carrier,  for  transporting 
the  freight  which  it  had  received  in  good 
faith. 

Kay,  Bennet  &  Gonyers  and  Cranford  ft 
Walker,  for  plaintiff  in  error.  W.  H.  Grififin 
and  A.  T.  Woodward,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facts).  1. 
The  right  of  the  railroad  company  to  collect 
its  transportation  charges  is  dependent  upon  | 
whether  the  person  who  started  the  shipment  j 
of  the  mare  from  Columbus  to  Valdosta  had  | 
authority  to  direct  such  shipment.  It  iB  con- 
tended that  Leonard  Johnson,  who  was  in 
charge  of  the  mare  when  it  left  Rochester,  N. 
T.,  was  clothed  by  the  consignor  with  appar-  ; 
eiit  authority  to  direct  this  shipment  from  j 
Colnmbus  to  Valdosta.  The  bill  of  lading 
which  the  New  York  Central  ft  Hudson  River 
Railroad  Company  issued  to  Foster  stated 
that  there  was  a  man  in  charge  of  the 
"horse."  This  man  was  Leonard  Johnson, 
and  it  is  inferable  from  the  evidence  and 
agreed  statement  of  facts  that  he  had  no  au- 
thority over  the  mare  except  to  feed,  water, 
and  look  after  its  general  welfare  while  in 
transit.  It  is  true  that  he  had  possession  of 
the  bill  of  lading,  but  that  bill  of  lading  au- 
thorized a  delivery  to  the  consignee  without 
its  production.  It  was  the  duty  of  the  car- 
rier to  deliver  the  mare  to  the  consignee,  and 
It  was  liable  for  a  delivery  to  any  other  per- 
son than  the  consignee  named  in  the  bill  of 
Ruling,  or  his  authorized  agent  When  the 
mare  arrived  at  Columbus  it  was  not  deliv- 
ered to  the  consignee.  Tolbert,  but,  without 
bis  knowledge  or  authority  or  consent,  was 


reshlpped  over  the  line  of  defendant's  road 
and  its  connecting  carriers.  The  dellrery  to 
Johnson  at  Columbus  was  wrongful,  and 
Johnson's  possession  was  that  of  a  wrong- 
doer. He  had  no  authority  either  to  receive 
the  mare,  or  to  continue  the  shipment  from 
Columbus  to  Valdosta.  His  surrendering  the 
bill  of  lading  in  his  possession  to  the  initial 
carrier  at  Columbus,  and  directing  that  the 
mare  be  shipped  to  Valdosta,  was  without  the 
knowledge  or  consent  of  either  the  consignee 
or  the  owner.  "A  carrier  acquires  no  right 
by  virtue  of  its  employment  as  such,  to  hold 
the  goods  delivered  to  it  by  a  wrongdoer,  and 
to  whom  they  do  not  belong,  until  the  charges 
are  paid,  against  the  claim  of  the  true  owner, 
and  it  therefore  has  no  lien  upon  them,  but 
must,  on  demand,  surrender  them  to  the  own- 
er." Hutch.  Car.  §  491.  This  rule  is  based 
upon  that  universal  principle  that  no  one's 
property  can  be  taken  from  him  without  his 
consent,  expressed  or  implied.  It  is  not  a 
harsh  rule,  as  applied  to  common  carriers, 
for  the  reason  that  the  carrier  has  the  right 
to  demand  of  the  consignor  the  transportation 
charges  in  advance.  When  a  carrier  receives 
goods  for  shipment  from  one  who  has  neither 
title  nor  rightful  possession,  the  true  owner 
may  reclaim  the  goods  wherever  found.  The 
right  of  a  connecting  road  is  no  better  than 
that  of  the  initial  carrier,  in  the  collection  of 
Its  freight  charges,  even  though  it  may  have 
received  the  goods  in  good  faith,  and  with- 
out notice  that  the  consignor's  possession  was 
wrongful  and  fraudulent  The  liability  in 
such  case  is  on  the  principle  that  the  true 
owner  of  personal  property  has  the  right  to 
the  possession  of  his  property  which  has  been 
fraudulently  taken  from  him,  even  though  it 
be  found  in  the  possession  of  an  innocent  pur- 
chaser. And  in  such  cases  the  true  owner  is 
not  liable  for  any  expenses  to  which  the  per- 
son in  possession  may  have  been  put,  either 
in  the  purchase  of  the  property  or  otherwise. 
The  evidence  in  this  case  authorized  the  find- 
ing that  the  possession  of  Johnson,  who  start- 
ed the  shipment  from  Columbus  to  Valdosta, 
was  tortious,  and  that  the  shipment  was  made 
without  authority  from  either  the  consignee, 
in  Columbus,  or  the  plaintiff,  who  resided  in 
Valdosta.  It  follows,  therefore,  that  the  de- 
fendant is  not  entitled  to  its  freight  charges, 
however  reasonable  they  may  be,  and  that  if 
has  no  lien  therefor.  It  was  not  error  for  the 
court  to  permanently  enjoin  the  collection  of 
the  charges  by  sale  under  the  provisions  of 
the  Code. 

2.  The  plaintiff  in  error  further  contends 
that  the  Judgment  of  the  court  is  erroneous 
for  the  reason  that  the  evidence  disclosed 
that  the  plaintiff  bad  an  adequate  and  com- 
plete remedy  at  law  by  an  action  of  trover. 
If  the  defendant  desired  to  avail  itself  of  the 
objections  that  the  owner  had  gone  into  a 
court  of  equity  and  invoked  the  aid  of  that 
court,  when  his  remedy  at  law  was  complete, 
it  should  have  done  so  by  appropriate  demur- 
rer.    It  cannot  submit  the  determination  of 
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tbe  case  to  a  court  of  equity,  and,  after  an 
adverse  judgment,  for  the  first  time  raise  the 
point  that  the  plaintUF  has  not  pursued  tbe 
proper  remedy.  The  only  prayer  in  the  peti- 
tion was  for  injunction.  The  only  Issue  sub- 
mitted to  the  court  by  the  pleadings  was 
whether,  under  the  facts,  the  plaintiff  was  en- 
titled to  relief  by  Injunction.  The  failure  of 
tbe  railroad  company  to  demur  at  the  proper 
time,  and  the  trial  of  the  case  by  the  judge 
without  a  jury,  amounted  to  a  consent  that 
the  Issue  made  by  the  pleadings  should  be 
determined  In  that  manner;  and  It  Is  now 
too  late,  after  the  case  has  been  decided,  to 
raise  tbe  question  that  the  plaintiff's  legal 
remedy  was  ample,  and  that  there  was  theret- 
fore  no  necessity  to  invoke  the  extraordinary 
powers  of  a  court  of  equity.  See  Hay  v.  Ool- 
11ns,  118  Ga.  247,  248,  44  S.  B.  1002. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  SIMMONS,  0.  J.,  absent  on  ac- 
count of  sickness. 

(123  Oa.  m.) 

DU  VALL  T.  BROGDBN. 
(Supreme  Court  of  Georgia.     June  16,  1905.) 

1.  Wbit  of  Ebbob— Final  Judgment. 

*'No  cause  shall  be  carried  to  the  Supreme 
Court  upon  any  bill  of  exceptions,  so  long  as 
the  same  ia  pending  in  the  court  below,  unless 
the  decision  of  judtgment  complained  Of,  if  it 
had  been  rendered  as  claimed  by  tbe  plaintiff, 
would  have  been  a  final  disposition  of  the  cause, 
or  final  as  to  some  material  party  thereto.'* 
Ciy.  Code  1805,  S  5526. 

2.  Sake— Cebtiobabi  to  Jubticb. 

Where  a  case  was  carried  to  the  superior 
court  by  certiorari,  the  answer  of  the  justice 
of  the  peace  traversed,  verdict  rendered  against 
the  traverse,  and  a  motion  for  new  trial  made 
and  overruled,  a  writ  of  error  did  not  lie,  as  the 
main  case  was  still  pending,  and  it  would  not 
have  been  finally  disposed  of,  had  a  new  trial 
been  granted.  Brakelow  Steamship  Company 
V.  West,  48  S.  E.  693,  121  Ga.  104. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Berrien  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  between  W.  L.  Du  Vail  and  James 
ftrogden.  From  the  judgment,  Du  Tail 
brings  error.    Dismissed. 

Levi  O'Steen,  B.  T.  Allen,  and  Bule  & 
Knight,  for  plaintiff  In  error.  R.  A.  Hen- 
dricks, for  defendant  in  error. 

FISH,  P.  J.    Writ  of  error  dismissed. 

SIMMONS,  O.  J.,  absent 


023  Oa.  893) 

ATLANTIC  &  B.  RY.  CO.  v.  OWBNa 
Supreme  Court  of  Georgia.     June  16,  1905.) 
t.  OAaaiEBS— Nboliqencs   or  EmflottA— Iif- 

JXJBT  TO  LlOKNSEE  AT  STATION. 

A  railroad  company  owes  to  one  who  comes 
V.0  its  passenger  station  to  receive  a  friend  or 
gupst  upon  arrival  ordinary  care  for  bis  safety 
while  at  the  station,  and  is  liable  for  an  in- 
jury resulting  from  the  negligence  of  an  em- 
p]oy6  In  the  handling  of  baggage. 

fEd.  Note. — For  cases   In  point,  see  ToL  9, 
Cent  Dig.  Carriers,  %  1113.] 


2.   SAMK—EvinSNCB. 

The  evidence  authorized  tbe  verdfct,  and 
no  reason  appears  for  reversing  the  judgment 
overruling  the  motion  for  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Moultrie;  W.  S» 
Humphreys,  Judge. 

Action  by  J.  A.  Owens  against  the  Atlantic 
&  Birmingham  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Owens  sued  the  railway  company,  alleging 
in  his  petition:  Plaintiff  went  to  defend- 
ant's passenger  station  In  the  city  of  Moultrie 
to  await  the  arrival  of  a  friend  upon  one  of 
the  defendants  trains.  As  the  train  ap- 
proached the  station,  and  while  the  pas- 
sengers were  leaving  it,  plaintiff  was  stand- 
ing on  the  platform  of  the  depot.  Immedi- 
ately next  to  the  train,  and,  while  he  was 
watching  the  passengers  as  they  were  com- 
ing out  of  the  train,  a  porter  of  the  defendant, 
employed  to  work  about  the  depot  and  to 
assist  in  taking  baggage  from  the  trains  of 
the  defendant,  brought  a  heavy  trunk  from 
the  baggage  car  of  the  train,  and,  approach- 
ing that  portion  of  the  platform  where  plain- 
tiff was  standing,  pitched  the  trunk  violently 
and  negligently  in  his  direction,  and  caused 
it  to  strike  his  left  leg  and  foot,  and  crush 
his  foot,  breaking  several  bones  in  the  same. 
Plaintiff  was  not  at  fault  The  petition  con- 
tains allegations  as  to  tbe  plaintiff's  age, 
suffering,  and  earning  capacity,  and  prays 
damages  In  the  sum  of  $10,000.  The  defend- 
ant filed  a  demurrer  to  the  petition  on  the 
following  grounds:  No  cause  of  action  is 
set  forth.  The  place  where  the  plaintiff  was 
standing  when  injured  Is  not  alleged  with 
sufficient  clearness,  nor  is  it  alleged  why  be 
was  not  in  the  waiting  room  of  the  depot, 
nor  is  the  alleged  negligence  of  the  defend- 
ant's servant  sufficiently  set  forth.  It  ap- 
pears from  the  petition  that  the  plaintiff's 
injury  was  the  result  of  a  pure  accident,  and 
was  the  result  of  his  own  fault  in  placing 
himself  in  the  way  of  the  trunk,  and  expos- 
ing himself  to  danger.  The  demurrer  was 
overruled,  and  the  defendant  excepted  pen- 
dente lite.  The  defendant  filed  an  answer  in 
which  it  denied  any  liability  for  the  acts 
complained  of  in  the  petition.  The  trial  re- 
sulted in  a  verdict  in  favor  of  the  plaintiff. 
The  defendant  moved  for  a  new  trial.  The 
motion  was  overruled,  and  it  excepted. 

J.  I/.  Sweat,  J.  H.  Merrill,  and  J.  A.  Wilkes, 
for  plaintiff  in  error.  Shipp  &  Kline  and  W. 
A.  Covington,  for  defendant  in  error. 

COBB,  J.  1.  One  who  expressly  or  Impli- 
edly invites  another  upon  his  premises  ia 
bound  to  see  that  they  are  In  such  condition 
that  the  person  invited  may  approach  and 
remain  thereon  in  safety.  This  rule  applies 
to  railroad  companies.  A  person  who  enters 
the  premises  of  a  railroad  company  for  the 
purpose  of  transacting  business  with  its 
agent  is  lawfully  upon  the  premises^  and 


Ga.) 


SLOCUHB  ▼.  STfiWABT, 


405 


the  company  owea  him  a  duty  to  keep  tbe 
pxemises  in  safe  condition.  Qa.  Railroad 
▼.  Blchmond,  OS  Ga.  485,  25  S.  B.  (^65.  ▲ 
railroad  company  owes  a  duty  to  keep  Its 
passenger  station  In  safe  condition  not  only 
to  those  who  come  there  for  the  purpose  of 
embarking  upon  trains,  or  those  who  use 
the  station  In  alighting  from  trains,  but  also 
to  those  who  may  accompany  others  about 
to  become  passengers,  or  who  resort  there 
for  the  purpose  of  meeting  Incoming  passen- 
gers. The  company  owes  to  one  who  goes 
to  its  station  for  the  purpose  of  meeting  an 
incoming  passenger  the  same  duty  In  regard 
to  the  station  and  the  conduct  of  Its  employ^ 
thereat  as  It  does  to  any  person  going  there 
for  the  purpose  of  transacting  business  with 
an  agent  of  the  company.  While  such  a  per- 
son iB  not  a  passenger,  the  CQmpany  owes 
to  him  ordinary  care  for  his  safety,  and  will 
be  liable  to  him  If  he  Is  injured  as  a  result 
of  ordinary  neglect  on  the  part  of  the  agents 
or  servants  of  the  company.  See  1  Fetter  on 
Carriers  of  Passengers,  §  237;  Ray's  Neg. 
Imposed  Duties  (Passenger  Oarrlers)  pp.  6, 
7:  26  Am.  &  Bug.  Enc.  U  (2d  Ekl)  510;  6 
Cyc.  610;  Macon  R.  Go.  ▼.  Moore,  108  Ga. 
84,  33  S.  B.  888;  Sullivan  ▼.  R.  Co.,  39  La. 
Ann.  800,  2  South.  586,  4  Am.  St  Rep.  239; 
McKone  v.  R.  Co.,  51  Mich.  601,  17  N.  W.  74, 
7  Am.  Rep.  596;  Tobln  ▼.  R.  Go.,  69  Me. 
183,  8  Am.  Rep.  415;  notes  to  Little  Rock 
Ry.  Co.  y.  Lawton  (Ark.)  29  Am.  St  Rep.  54. 
Applying  these  rules,  there  was  no  error  in 
overruling  the  demurrer. 

2.  It  appears  from  the  evidence  that  a 
minister  of  the  gospel  was  boarding  at  the 
plalntilTa  house:  that  the  minister  was  ex* 
pecting  a  young  lady  organist  to  arrive  on 
the  train,  and  requested  the  plalntifl  to  go 
with  him  to  the  station  to  meet  this  young 
lady,  asking  that  he  would  take  charge  of  her 
upon  her  arrival;  that  the  two  went  to  the 
station  to  await  the  arrival  of  the  train; 
that  the  plaintiff  was  standing  upon  a  portion 
of  the  platform  where  it  was  usual  for  per- 
sons upon  business  similar  to  that  which 
carried  the  plaintiff  to  the  station  to  stand; 
and  that  while  on  the  platform  he  was  in- 
jured by  a  trunk  falling  upon  his  foot  The 
evidence  amply  Justified  a  finding  that  this 
trunk  was  handled  in  a  negligent  manner, 
and  that  there  was  nothing  to  place  the  plain- 
tiff upon  notice  that  it  would  be  so  handled. 
Taking  the  evidence  most  favorably  for  the 
plaintiff,  a  finding  in  his  favor  was  amply 
warranted.  It  was  argued  that  as  the  young 
lady  was  the  friend  of  the  minister,  the  duty 
of  safety  on  the  part  of  the  company  might 
be  owing  to  him,  but  would  not  extend  to  his 
friend,  the  plaintiff.  We  think  that  under 
the  evidence  the  Jiury  were  authorized  to 
find  that  the  plaintiff  was  the  one  who  really 
went  to  the  station  for  the  purpose  of  taking 
charge  of  the  passenger,  and  that  therefore 
the  duty  was  owing  to  him.  But  there  is 
authority  for  the  proposition  that  a  carrier 
of  passengers  owes  a  duty  not  only  to  a 


friend  of  an  incoming  passenger  who  goes 
there  to  assist  the  passenger,  but  also  to  a 
person  who  accompanies  such  friend  on  this 
mission.  See  Langton  ▼.  Board  of  Land  & 
Works,  6  yict  Law  Rep.  316,  cited  in  a  note 
to  1  Fetter  on  Carriers  of  Passengers,  S  237. 
There  was  no  error  requiring  a  reversal  of 
the  Judgment 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  SIMMONS,  C.  J.,  absent 


(12SO«.  427) 
O'BRIEN  V.  FLETCHER  et  al. 
(Sapreme  Court  of  Qeorgia.     June  16,  1905.) 

1.  Adverse  Possession— Color  of  Tptlk. 

Where  a  deed  was  executed  in  1887,  rec* 
ord  of  it  was  not  necessary  in  order  for  it  to 
operate  as  color  of  title,  so  that  possession  of 
a  part  of  the  tract  of  land  covered  bj  it  would 
extend  constructively  to  the  limits  of  the  lot 
or  known  tract  described  in  it.  Roberson  v. 
Downing  Co.,  48  S.  E.  429,  120  Ga.  833,  and 
citations. 

[Ed.  Note. — For  cases  in  point,  see  voL  1« 
Cent  Dig.  Adverse  Possession,  §  468.] 

2.  Samb—Evidsncb. 

The    verdict    wss   supported   by    the   evi- 
dence. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Irwin  County; 
D.  M.  Roberts,  Judge. 

Action  by  B.  S.  O'Brien  against  H.  T. 
Fletcher  and  others.  From  the  judgment, 
O'Brien  brings  error.    Affirmed. 

B.  D.  Graham  and  Z.  D.  Harrison,  for 
plaintiff  in  error.  L.  Kennedy  and  W.  L. 
and  Warren  Grice,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  8IMM0NS»  O.  J^ 
absent  on  aocount  of  sickness. 


CmOa.  860) 

SU>CUMB  V.  9TBWART. 
(Sapreme  Court  of  Georgia.     Jvne  16,  1005.) 

U8trBT--BviOXN0<. 

It  appearing  from  the  evidence  of  tlia  de* 
fendant  that  the  promissory  note  and  mort- 
gage given  by  him  to  the  plaintiff  were  infect- 
ed with  usury,  in  that  the  principal  of  the  note 
was  made  up  of  two  items  aggregating  $450. 
upon  which  sum  $50  interest  had  been  charged 
for  a  period  of  a  little  over  nine  months;  the 
plaintiff  saying  he  would  exact  12  per  cent,  up- 
on $350  of  that  amount,  and  8  per  cent,  npon 
the  remaining  $100;  and  the  pkiintiff  testify- 
ing that  he  was  not,  for  want  of  recollection, 
in  a  position  to  swear  positively  that  any  oth- 
er items  of  Indebtedness  were  included  in  the 
principal  of  the  note,  and  admitting  that  it 
was  his  intention  to  charge  80  cents  on  every 
$10  of  the  principal  for  the  time  the  note  was 
to  run,  a  period  considerably  less  than  a  year — 
a  charge  by  the  court  based  on  the  theory  that 
the  plaintiff  made  an  honest  mistake  of  fact  in 
calculating  interest  on  the  principal  at  the 
rate  of  8  per  cent  per  annum,  and  that  he  had 
no  intention  to  exact  any  usury,  was  not  war- 
ranted by  the  evidence,  and  the  fluding  of  the 
jury  that  he  had  no  such  intention  should  have 
been  set  aside. 
(Syllabus  by  the  Court) 
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Error  from  Superior  Court,  Jones  County; 
H.  G.  Lewis,  Judge. 

Action  by  B.  F.  Stewart  against  W.  A. 
Slocumb.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 

Johnson  &  Johnson,  for  plaintiff  In  error. 
Hardeman  &  Moore  and  R.  N.  Hardeman, 
for  defendant  in' error. 

EVANS,  J.  Judgment  reversed.  All  the 
Justices  concur,  ezc^t  SIMMONS,  C  J.* 
absent 

(123  Oa.  412) 

GODUCKB  T.  LOWNDES  COUNTY. 
(Supreme  Court  of  Georgia.     June  16,  1905.) 

1.  Action— JoiNDEB  ow  Causes. 

A  party  may  not,  in  one  suit  growing  out 
of  a  single  transaction,  maintain  an  action  for 
damages  for  the  alleged  breach  of  a  written 
contract  of  employment,  and  also  sue  for  the 
value  of  services  rendered,  ^'regardless  of  the 
contract." 

2.  Contract— Action  vob  Bbbach  —  Plbad- 

INO. 

Treating  the  suit  as  one  for  damages  for 
the  breach  of  a  contract,  and  reading  the  con- 
tract declared  on  in  connection  with  the  alle- 
gations of  the  petition,  the  plaintiff  did  not  al- 
lege with  sufficient  denniteness  a  fulfillment  by 
him  of  the  obligations  imposed  by  the  writing, 
or  show  with  the  legal  certainty  required  the 
amount  in  which  it  was  alleged  he  had  been 
damaged. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Valdosta;  W.  H. 
Griffin,  Judge. 

Action  by  J.  W.  Golncke  against  Lowndes 
county.  Judgment  for  defendant  Plaintiff 
brings  error.    Affirmed. 

Cranford  &  Walker,  Moore  A  Pomeroy, 
Felder  &  Rountree,  and  A.  G.  Golncke,  for 
plaintiff  In  error.  Demmark,  Ashley  ft 
Smith,  for  defendant  In  error. 

CANDLER,  J.  The  county  of  Lowndes, 
through  its  board  of  county  commissioners, 
entered  into  a  contract  with  J.  W.  Golncke 
ft  Co.  (the  firm  name  of  the  plaintiff  in  er- 
ror), of  which  the  following  are  the  material 
parts:  "We  have  this  day  employed  Messrs. 
J.  W.  Golucke  ft  Co.,  of  Atlanta,  Ga.,  as  archi- 
tects for  a  county  courthouse  for  Lowndes 
county,  located  at  Valdosta,  Ga.  They  are  to 
prepare  full  plans,  specifications,  and  detail 
drawings,  and  furnish  supervision  to  Inspect 
the  work,  not  exceeding  twenty  visits  during 
its  construction,  and  for  said  services  we 
agree  to  pay  them  the  sum  of  five  per  cent, 
and  their  expenses  to  amount  of  $2(X)  on 
total  cost  of  said  building  when  fully  com- 
pleted and  furnished.  We  also  agree  to  pay 
them  two  per  cent  of  their  fee  when  plans 
and  specifications  are  completed  and  deliver- 
ed»  two  per  cent  when  contract  is  let  and 
balance  in  equal  installments  as  estimates 
are  given  contractors."  According  to  the  pe- 
tition, the  cost  of  the  building  was  to  be 
$dO,(X)0.    It  was  also  alleged  that  In  accord- 


ance with  the  contract  the  plaintiff  submitted 
plans,  which  were  adopted  by  the  county,  and 
he  was  ordered  to  proceed  to  make  working 
plans,  detail  drawings,  and  spedflcatloiis,  so 
that  bidders  might  Intelligently  estimate  and 
bid  on  the  cost  of  erecting  the  building;  that 
he  complied  with  these  orders,  and  submitted 
the  plans,  specifications,  and  drawings  re- 
quired, which  were  accepted  by  the  board  of 
county  commissioners,  and  be  was  thereupon 
paid  $1,000  as  the  first  installment  on  the 
contract  He  alleged  that  subsequently,  at 
a  meeting  of  the  board  of  commissioners,  the 
publication  of  a  notice  was  authorized,  in- 
viting bids  for  the  construction  of  the  court- 
house building  under  his  plans;  that  a  num- 
ber of  bids  were  submitted,  all  of  which  were 
rejected;  and  that  the  county  commissioners 
decided  to  postpone  further  action,  advising 
plaintiff  that  he  would  be  notified  when  the 
county  would  advertise  for  other  bids.  From 
time  to  time  the  plaintiff  wrote  to  the  chair- 
man of  the  county  board,  asking  when  the 
county  would  be  ready  to  proceed  with  the 
construction  of  the  building,  but  received  no 
definite  reply  to  his  inquiries.  In  July,  1903, 
nearly  three  years  after  the  execution  of  the 
contract  heretofore  set  out,  the  plaintiff  was 
advised  by  the  chairman  of  the  board  of 
county  commissioners  that  the  county  would 
not  use  the  plans  furnished  by  him,  and  Ititeat 
he  learned  that  the  county  had  secured  plans 
and  specifications  from  another  architect 
The  plaintiff  alleged  that  he  was  at  all 
times  ready  and  willing  to  comply  with  his 
part  of  the  contract,  and  expected  to  do  so 
up  to  the  time  he  received  the  letter  advising 
him  that  his  plans  would  not  be  used.  He 
alleges,  also,  that  in  January,  1901,  on  the 
day  on  which  the  letting  of  the  contract  was 
advertised  to  take  place,  he  went  to  Valdosta 
for  the  purpose  of  co-operating  with  the 
board  of  county  commissioners  in  the  letting 
of  the  contract,  incurring  an  expense  of  $20, 
which  was  authorized  by  his  contract,  and 
that  the  cost  of  supervision  and  other  mat- 
ters required  of  him  under  the  contract  would 
not  have  exceeded  $100,  "leaving  a  balance 
due  petitioner  under  the  terms  of  said  con- 
tract of  $1,420,  besides  interest,  •  •  ♦ 
which  is  past  due  and  unpaid."  'Petitioner 
further  shows  that,  regardless  of  the  price 
fixed  by  said  contract,  the  services  and  work 
rendered  and  performed  by  your  petitioner 
to  and  for  the  defendant,  and  duly'  approved 
and  accepted  by  the  defendant,  •  •  • 
were  and  are  of  the  reasonable  value  of  $1,- 
420,  in  addition  to  the  amount  already  receiv- 
ed by  him."  To  this  petition  the  county  filed 
a  demurrer,  which  the  court  sustained,  and 
the  plaintiff  excepted.  The  demurrer  con- 
tained 20  grounds,  many  of  which  were  repe- 
titions of  each  other.  We  will  therefore  not 
attempt  to  pass  on  the  various  grounds  seri- 
atim, but  will  consider  only  such  as,  in  our 
opinion,  have  a  material  bearing  on  the  casa 
1.  Clearly  the  plaintiff  could  not  maintair 
in  one  action  a  suit  on  the  contract,  and  *'re> 
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gardlesB  of  the  contract,"  bb  he  sought  to  da 
Thwe  can  be  no  doubt,  boweyer,  that  he  in- 
tended to  declare  on  the  contract,  as  he  does 
not  contend  that  he  did  anything,  except  in 
accordance  with  its  tenna,  which  would  enti* 
tie  him  to  recover.  We  will  therefore  treat 
the  action  aa  a  suit  on  a  contract 

2.  The  contract  sued  on  ia  quite  vague  in 
its  terms,  but,  reading  it  together  with  the 
petition,  it  appears  that  the  plaintiff  under- 
took to  design  a  courthouse  building  to  cost 
$50,000,  and  to  supervise  the  work  of  con- 
struction. For  this  he  waa  to  be  paid  5  per 
cent  of  the  total  cost  of  the  building  when 
completed  and  furnished.  Looking  al<Hie  to 
the  contract,  it  would  seem  that  he  was  to  be 
paid  2  per  cent  of  his  fee  when  the  plans 
were  accepted,  2  per  cent  when  the  contract 
for  the  building  was  let,  and  96  per  cent  in 
equal  installments  as  estimates  were  givei 
contractors;  but  in  the  light  of  the  petition, 
it  is  presumable  that  the  intention  of  the  par- 
ties was  tliat  he  was  to  be  .paid  2  per  cent 
of  the  cost  of  the  building,  or  40  per  cent 
of  his  fee,  when  the  plans  were  acc^ted,  etc. 
At  all  events,  he  has  already  been  paid  40 
per  cent  of  his  fee,  taking  the  total  cost  of 
the  building  at  $50,000  as  a  basis.  What 
part  of  the  fee  was  intended  to  remunerate 
him  for  making  plans  and  drawings,  and 
what  for  supervising  the  construction,  does 
not  appear,  nor  does  it  appear  that  the  plans 
submitted  by  the  plaintiff  called  for  a  build- 
ing which  could  be  constructed  f6r  $60,000. 
True,  the  contract  is  silent  as  to  the  cost  of 
the  building  contemplated,  but  the  plaintiff, 
in  his  petition,  supplied  that  omission;  and 
consequently,  in  passing  upon  the  sufficiency 
of  the  petition,  a  provision  to  that  effect  is 
to  be  read  into  the  contract  We  think  it  is 
clear  that  the  plaintiff  has  failed  to  allege 
with  sufficient  definlteness  a  performance  by 
him  of  his  part  of  the  contract,  or  to  show 
with  legal  certainty  the  amount  in  which  he 
has  been  damaged  by  the  alleged  breach  by 
the  defendant 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  SIMMONS,  a  J.«  absent 


(128  Oa.  891) 

REDFEARN  T.  HINES. 

(Supreme  Court  of  Georgia.     June  16,  1005.) 

Venue— Plea  to  Jubtsdiction— Bvidbnce. 

The  evidence  demanded  a  finding  in  favor 
of  the  plaintiff  on  the  issue  raised  by  the  plea 
to  the  jurisdiction. 

(Syllabus  by  the  Onrt) 

Error  from  Superior  (Dourt,  Brooks  CJounty ; 
R.  G.  Mitchell.  Judge. 

Action  by  J.  H.  Hines  against  R.  L.  Red- 
fearn.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Hines  sued  Redfeam  in  Brooks  county,  and 
the  defendant  filed  a  plea  to  the  Jurisdiction, 
averring  that  be  was  a  resident  of  Thomas 
county.    The  trial  of  this  issue  resulted  in  a 


finding  against  the  plea,  and  a  verdict  was 
rendered  against  him  on  the  morits  of  the 
case.  The  defendant  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  he  ex- 
cepted. The  evidence,  taken  most  strongly 
for  the  defendant,  showed  tiiat  he  was  an  un- 
married man,  with  his  mother  and  sister  liv- 
ing with  him,  whom  he  referred  to  as  his 
family ;  that  he  had  lived  in  Thomas  county, 
and  about  January  1,  1903,  sold  his  home  in 
Thomas  county,  and  temporarily  removed  to 
Brooks  county  until  he  could  build  another 
home  in  Thomas  county ;  that  he  always  re- 
garded Thomas  county  as  his  home,  worked 
the  roads  there,  and  only  removed  to  Brooks 
county  until  he  could  get  his  house  built  tn 
Thomas  county;  that  he  taught  school  in 
various  places ;  that  his  family  had  lived  on 
his  farm  in  Thomas  county ;  that  at  the  time 
the  suit  was  brought  he  had  sold  his  home 
in  Thomas,  and  had  no  home,  and  had  moved 
his  family  to  Brooks  county,  where  he  was 
keeping  house  with  his  mother  and  sister,  and 
teaching  school ;  that  he  had  taken  the  school 
census  in  Brooks  county,  and  also  in  Thom> 
as;  that  he  paid  his  poll  tax  in  Thomas;  and 
that  the  school  that  he  was  teaching  was  a 
county  line  school,  located  in  Brooks  county. 
Just  across  the  line  from  Thomas,  and  was 
patronized  by  pupils  from  both  counties. 
There  was  also  evidence  from  others  to  the 
effect  that  Redfeam  had  claimed  Thomas 
county  as  his  home.  The  contract  sued  on 
was  in  writing,  and  stated  that  It  was  be- 
tween Hines,  of  Brooks  county,  "and  B.  L. 
Redfeam  of  Thomas." 

Rennet  &  Bennet  for  plaintiff  in  error.  L. 
W.  Branch,  for  defendant  in  error. 

COBB,  J.  The  only  question  argued  in 
this  court  was  that  of  Jurisdiction.  Domicile 
is  determined  by  act  and  intention.  The  evi- 
dence undoubtedly  discloses  an  intention  on 
the  part  of  the  defendant  to  make  Thomas 
county  his  domicile.  But  the  undisputed  evi- 
dence as  to  his  conduct  is  such  as  to  clearly 
indicate  that  this  intention  has  not  been  car- 
ried into  effect  Even  if  the  mother  and  sis- 
ter of  an  unmarried  man  can  be  so  far  treated 
as  his  family  as  to  authorize  service  upon 
him  by  leaving  process  at  the  place  where 
they  are  found,  these  relatives  of  the  defend- 
ant bad  been  carried  by  him  from  Thomas 
county  to  Brooks  county,  and  were  there 
keeping  house  with  him.  He  owned  no  home 
and  had  no  family  residing  in  Thomas  coun- 
ty at  the  time  the  suit  was  brought  There 
would  have  been  no  way  under  the  law  to 
have  perfected  service  of  process  upon  him  in 
Thomas  county.  We  think  the  evidence  de- 
manded a  finding  that  he  was  domiciled  in 
Brooks  county  at  the  time  the  suit  was  filed, 
and  that  therefore  the  suit  was  well  brought 
in  that  county.  This  being  so,  if  any  errors 
were  committed  in  charging  ou  this  issue, 
they  were  immaterial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  SIMMONS,  O.  J.,  absent 
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(123  Qa.  41S) 

MTTCHEIiL  T.  SCHMIDT. 

(Supreme  Court  of  Georgia.     June  16,  1905.) 

1.  Auditob's  Repobt— RsoomoTTAi.. 

Under  the  fax^ts  of  this  case,  there  was  no 
error  in  refusing  to  recommit  it  to  the  auditor. 

2.  ApPEAii— Remand— Amendment  of  Plead- 
ings. 

Where  a  case  was  referred  to  an  auditor, 
exceptions  taken  to  his  report,  a  trial  had  there- 
on, and  the  caBe  brought  to  this  court,  where  it 
was  held  that  there  was  nothing  in  the  plead- 
ings which  raised  an  issue  as  to  whether  there 
had  been  a  misappropriation  of  payments  made 
by  a  debtor  to  a  creditor  holding  more  than  one 
claim,  and  the  point  was  not  decided  by  the  au- 
ditor, on  the  return  of  the  ca^e  to  the  superior 
court  a  motion  on  the  part  of  the  defendant  to 
file  a  plea  raising  that  issue  was  properly  over* 
ruled. 

3.  Same— Second  TbiaI/— Law  of  Case. 

Where  this  court  ruled  that  a  certain  issue 
was  not  made  by  the  pleadings  in  a  case,  and 
that  the  judge  of  the  trial  court  should  have 
instructed  the  jury  not  to  consider  that  ques- 
tion, on  a  second  trial  there  was  no  error  in 
not  submitting  to  the  jury  an  exception  to  an 
auditor's  report  which  merely  raised  the  same 
question. 

4.  Triai.  DiBBcrxNG  Vebdict. 

There  was  no  error  in  directing  a  verdict 
in  favor  of  the  plaintiff. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  WUcox  Ooon- 
ty;  T.  A.  Parker,  Judge. 

Action  by  Augustus  Schmidt  against  T.  L 
Mitchell.  Jadgment  for  plaintUt,  and  de- 
fendant brings  error^    Affirmed. 

Schmidt  commenced  a  proceeding  against 
Mitchell  in  Wilcox  superior  court  to  fore- 
close a  mortgage.  The  defendant  answered, 
showing  cause  against  the  foreclosure.  The 
case  will  be  found  reported  in  117  Oa.  6,  43 
8.  E.  371.  The  answer  of  the  defendant  is 
there  sufficiently  set  out*  except  certain  alle- 
gations, and  a  prayer  substantially  as  fol- 
lows: 

"PlaintiCt  and  defendant  have  had  large 
dealings  for  a  number  of  years,  and  it  is 
impossible  for  this  defendant  to  set  out  an 
itemized  stat^nent  of  all  said  dealings,  but 
they  consisted  of  the  ehipment  by  defendant 
to  plaintiff  of  quantities  of  timber  and  lum- 
ber -which  plaintiff  bought  from  defendant 
according  to  measurement  in  Darieo,  where 
plaintiff  resided,  and  after  paying  dbarges 
against  such  shipments  the  balance  should 
have  been  applied  to  such  note  and  mort- 
gage; and  defendant  has  reason  to  believe 
that  upon  a  proper  accounting  said  plaintiff 
Is  indebted  to  him  in  a  large  buhl  The  as- 
certainment of  the  true  status  of  accounts  be- 
tween the  parties  will  require  the  investiga* 
tion  of  numerous  transactions,  and  long  and 
complicated  accounts.  Wherefore  defendant 
prays  that  said  plaintiff  be  required  to  come 
to  an  accounting  with  this  defendant,  in 
order  that  the  true  indebtedness  of  said  plain* 
tiff  to  this  defendant  may  be  ascertained,  and 
that  upon  the  same  being  ascertained  the  de- 
fendant may  haye  judgment  thereof."  By 
amendment  it  was  alleged  that  the  defendant 


Itad  made  numerous  paym^ts  by  sMpments 
of  rafts  of  timber  which  were  accepted  by 
plaintiff  at  their  cash  yalue  in  Darien,  and 
were  to  be  credited  on  the  note  and  mortgage 
sought  to  be  foreclosed.  An  itemized  state- 
ment of  the  date  of  receipt  of  the  rafts  by 
the  plaintiff,  the  number  of  them,  vand  the 
amount  of  cash  value  of  each  raft,  was  eet 
out  as  an  exhibit.  Defendant  prayed  for 
Judgment  against  the  plaintiff  for  the  amount 
of  excess  of  the  payments  over  and  above 
the  note  and  mortgage.  After  the  judgment 
on  the  first  trial  had  been  reversed,  and  the 
case  returned  to  the  superior  court,  tb<^  de- 
fendant moved  to  recommit  it  to  the  auditor, 
in  order  that  he  might  get  the  benefit  of  a 
plea  ot  misappropriation  of  payments.  This 
motion  was  overruled.  He  then  tendered  an 
amendment  to  his  plea  setting  up  ttaia  de- 
fense. It  was  rejected.  The  defendant  did 
not  Insist  upon  any  of  the  exceptions  to  the 
auditor's  report,  except  two,  numbered  re- 
spectively 10  and  18.  On  motion  of  the  plain- 
tiff the  court  directed  a  yerdlct  in  bis  fayor. 
Defendant  esxeepted. 

J.  W.  Haygood  and  Eldrldge  Cutts,  for 
plaintiff  in  error.  Hal  Lawson,  for  defend- 
ant in  error. 

LUMPKIN,  J.  (after  stating  the  above 
facts).  1.  There  was  no  error  in  refusing  the 
motion  to  recommit  this  case  to  the  auditor. 
If  it  was  not  too  late  to  make  the  motion, 
and  if  the  presiding  Judge  had  a  discretionary 
power  in  regard  to  It,  he  did  not  err  in  re- 
fusing it  On  the  subject  of  recommitting 
to  an  auditor,  see  Littleton  &  Lamar  v.  Pat- 
ton  &  Co.,  112  Ga.  438,  37  S.  B.  755  (5);  Fleet- 
wood, Adm'r,  v.  Bibb,  Adm'r,  113  Ga.  618, 
38  S.  E.  980;  Sanford  y.  Tanner,  114  Ga. 
1006,  1015,  41  S.  B.  668;  Cureton  y.  Oureton, 
120  Ga.  663,  48  S.  E.  162. 

2.  It  was  determined  by  this  court  when 
the  case  was  previously  before  it  that  there 
was  nothing  in  the  pleadings  which  raised 
the  issue  wfiether  or  not  there  had  been  a 
misappropriation  of  payments.  But  on  that 
subject  the  Jury  could  only  inquire  whether 
the  demand  to  which  the  payments  had  been 
applied  was  correct.  Just,  and  due  at  the  time 
they  were  made.  When  the  case  came  on  for 
trial  after  this  ruling  it  was  sought  to 
amend  the  pleadings  by  setting  up  as  a  de- 
fense misappropriation  of  payments.  This 
the  court  rightly  refused  to  allow.  In  Cure- 
ton  V.  Cureton,  120  Ga.  560,  48  S.  B.  162,  it 
was  held  that  "an  amendment  to  the  plead- 
ings, raising  new  and  distinct  issues,  is  not 
allowable  after  the  filing  of  an  auditor's  re- 
port But  an  amendment  of  a  pleading  to 
conform  to  the  evidence  submitted  before 
the  auditor  without  objection,  and  which 
does  not  raise  any  new  issue,  is  permissible." 
In  that  case  it  appears  that  evidence  was 
introduced  before  the  auditor,  without  objec- 
tion, on  the  subject  of  whether  the  demabd 
of  Cureton,  one  of  the  parties,  was  stale. 
Ho  reported  that  Cureton  by  his  own  delajr 
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aad  laches  lost  his  right  to  enforce  contri- 
bntioB,  and  his  demand  was  barred  hj  the 
statute  of  limitations;  bv^  Inasmuch  as  no 
plea  of  the  statute  «F  limitations  had  been 
filed,  he  (the  auditor)  recommended  that  the 
pleadings  be  amended  so  as  to  set  up  this 
defense,  and,  when  so  amended,  that  such 
claim  of  Cureton  be  held  barred  by  the  stat- 
ute. This  court  held  that  under  such  cir- 
cumstances the  amendment  was  properly  al- 
lowed. Mr.  Justice  Evans,  delivering  the 
opinion,  said  distinctly  that:  ''An  amend- 
ment to  pleadings  setting  up  new  and  distinct 
issues  is  not  allowable  after  the  filing  of  an 
auditor's  report.  •  •  •  The  matter  to 
which  the  amendment  related  was  involved  ! 
in  the  original  issue,  and  no  new  Issue  was  | 
raised.*'  In  the  case  at  bar,  as  already  not-  j 
ed,  it  has  been  distinctly  held  that  there  was  ^ 
no  Issue  of  misappropriation  of  payments 
made  in  the  case  as  heard  before  the  auditor. 
Therefore  to  file  a  plea  to  that  effect  now 
would  be  to  raise  a  new  and  distinct  Issue. 
It  was  never  Intended  by  what  was  said  In 
Cureton  v.  Cureton  that  If,  in  the  course  of 
an  investigation  before  an  auditor,  some  evi- 
dence should  find  its  way  into  the  record 
touching  a  point  which  was  not  in  Issue  after 
his  report  had  been  filed  and  a  trial  had  on 
exceptions  to  it,  one  of  the  parties  could 
amend  his  pleadings  so  as  to  set  up  a  new 
and  distinct  issue,  based  upon  such  casual 
statements  or  pieces  of  evidence.  To  allow 
this  would  be,  as  Mr.  Justice  Evans  said, 
'^  make  trials  Interminablew**  On  a  hearing 
before  an  auditor  many  things  may  be  said 
casually  by  witnesses  which  are  not  ob- 
jected to,  or  as  to  which  there  Is  bo  cross- 
examination,  because  they  do  not  apply  to 
any  issue  on  trial,  and  are  ooosfdered  of  lit- 
tle or  no  consequence^  To  allow  a  party  to 
proceed  until  he  fails  before  the  auditor,  and 
then  to  file  an  entirely  new  plea  based  on 
such  evidence,  might  woiiL  grave  injustice, 
or  necessitate  a  reopening  of  the  entire  liti- 
gation. If  there  had  been  a  misappropri- 
ation of  payment  to  an  older  debt,  the  de- 
fendant must  have  known  it  before  the  au- 
ditor made  his  report 

3.  The  thirteenth  exception  merely  seeks 
to  have  this  same  point  submitted  to  the 
jury«  which  the  defendant  was  not  entitled 
to  have  done.  The  bill  of  exceptions  stated 
that  none  of  the  exceptions  to  the  auditor's 
report  were  Insisted  on  at  the  last  trial,  ex- 
cept those  numbered  10  and  13.  Exception 
No.  13  has  been  disposed  of  by  what  has 
been  said  above.  j 

4.  Exception  No.  10  alleges  error  in  the  j 
auditor's  finding  of  fact  which  is  numbered 
5  in  his  report,  on  the  ground  that,  to  reach 
the  conclusion  therein  stated,  the  auditor 
charged  the  defendant  with  Interest  on  the 
mortgage  debt  at  the  rate  of  8  per  cent  per 
annum,  while  it  is  contended  that  the  evi- 
dence showed  that  subsequent  to  the  date 
of  the  mortgage  an  agreement  was  reached 
whereby  the  defendant  was  not  to  be  charged 


with  any  interest  whatever,  and  tiiat  this 
was  based  on  a  valuable  ccmsideration  and 
was  binding.  The  auditor's  finding  of  Xact 
which  is  numbered  S,  and  to  which  this  ex- 
ception la  directed*  is  as  follows:  'There 
was  due  and  unpaid  on  said  note  on  the  20th 
day  of  September,  1885,  tiie  sum  of  $1,386.44, 
and  nothing  has  been  paid  on  it  since  that 
date.  There  is  now  due  said  sum  of  $1,- 
386.44,  and  interest  on  the  same  at  eight 
per  cent  per  annum  from  said  20th  day  of 
September,  1885."  Immediately  following 
this  finding  in  the  auditor's  report  occurs 
finding  of  fact  No.  6,  which  is  as  follows: 
"The  items  of  Interest  included  in  the  state- 
ments of  account  rendered  by  plaintiff  and 
by  Smith  and  Wylly  to  defendant  after  Oc- 
tober 30, 1881,  were  the  interest  on  said  note, 
and  no  other  interest  was  chacged.  The 
agreement  between  plaintiff  and  detandant 
that  no  Interest  sh(Mild  be  charged  did  not  ap- 
ply to  said  note."  To  this  finding  no  excep- 
tion was  taken,  or  at  least  none  is  now  in- 
sisted on  or  contained  in  the  present  record. 
Therefore  it  stands  as  being  unexcepted  to 
and  conclusive.  If  the  agreement  to  charge 
no  Interest  did  not  apply  to  the  note,  then  it 
foHows,  as  matter  of  course,  that,  in  esti- 
mating the  amount  due  on  the  note.  Interest 
would  be  calculated  at  the  rate  stated  iA  it 
And  therefore  the  exception  to  the  finding 
numbered  5,  standing  alone.  Is  without  mer- 
it It  is  contended  by  plaintiff  in  error  that 
this  case  was  one  at  common  law,  and  not 
ia  equity,,  and  therefore  that  exceptions  of 
fact  should  have  been  submitted  to  the  Jury, 
or  that,  if  it  should  be  treated  as  an  equi- 
table proceeding,  having  already  been  sub- 
mitted once  to  the  J^ury,  It  could  not  after- 
wards be  withdrawn  from  their  consideration 
by  the  presiding  judge.  It  is  immaterial 
whether  either  of  these  positions  be  correct 
or  not  The  presiding  judge  did  not  strike 
or  dismiss  the  exception,  but  directed  a  ver- 
dict; holding  ia  effect  that  there  could  be 
but  one  finding  by  the  jury.  In  this  we  con- 
cur with  the  judge.  One  exceptioii  being 
covered  by  the  former  ruling  of  this  court 
and  the  other  point  being  concluded  by  a 
finding  unexcepted  to,,  and  also  being  with- 
out merit,  there  was  but  one  possible  finding. 
Moreover,  it  was  held  when  this  case  was 
formerly  here  that  "the  general  rule  is  that 
in  the  absence  of  clear  indications  to  the 
contrary,  promises,  each  of  which  forms  the 
whole  consideration  for  the  other,  will  not 
be  held  to  be  independent  of  one  another, 
and  a  failure  of  one  party  to  perform  will 
exonerate  the  other  from  liability  to  per- 
form." 

The  plaintiff  testified  that  the  defendant 
did  not  deliver  the  timber  as  he  agreed.  In 
the  brief  of  the  defendant's  evidence  accom- 
panying the  auditor's  report  occurs  the  fol- 
lowing statement:  "When  I  applied  for  last 
advancement  I  told  Mr.  Schmidt  that  I  ex- 
pected to  have  a  good  deal  of  dealings  with 
him.     He  declined  to  advance  me  monejr. 
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and  that  stopped  me.  I  could  not  go  on  with- 
out help,  and  his  refusal  to  help  me  further 
placed  me  where  I  had  to  stop.  (Objection 
to  this  eTldence — no  eTldence  to  support  it.) 
My  recollection  is,  I  wrote  him  I  could  not 
go  on  because  he  would  not  advance  balance 
of  the  five  hundred  dollars  agreed  on."  Ac- 
companying the  auditor's  report  in  the  rec- 
ord, and  apparently  forming  a  part  of  it,  is 
a  statement  of  his  rulings  on  the  evidence. 
One  of  these  is  that  "plaintiff  objects  to  de- 
fendant's testimony  that  he  stopped  sawing 
timber  for  plaintiff  because  the  latter  re- 
fused to  make  him  further  advances  on  the 
ground  that  there  Is  nothing  in  defendant's 
plea  to  support  this  evidence.  Sustained,  and 
evidence  ruled  out."  As  to  considering  this 
ruling,  see  Tifton  Ry.  Co.  v.  Ohastaln,  122 
Ga.  250,  60  S.  E.  105. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  SIMMONS,  O.  J^  absent  on  ac- 
count of  sickness. 
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(Supreme  Court  of  Georgia.     June  16,  1905.)  ^ 

SpSCIFIO   PKBFOBHANGB   —   INDEFINITX    OON- 
TBACr. 

Neither  specific  performance,  nor  damages 
for  its  breach,  will  be  decreed  in  an  action  on  a  I 
written  option  to  purchase  land,  where  the  land 
is  80  vaguely  described  that  the  writing  fur- 
nishes no  key  to  its  identification. 

[B3d.  Note. — For  cases  In  point,  see  voL  44, 
Cent  Dig.  Specific  Performance,  SS  71-82;  voL 
48,  Oent  Dig.  Vendor  and  Purchaser,  |  27J 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Telfair  County; 
D.  M.  Roberts,  Judge. 

Action  by  J,  U.  Tipplns  against  D.  W. 
Phillips.  Judgment  for  defendant,  and  plain- 
tiff  brings  error.    Affirmed. 

J.  U.  Tlppins  brought  suit  against  D.  W. 
Phillips,  alleging  that  on  June  22,  1904,  Phil- 
lips sold  to  petitioner  a  certain  tract  of  land 
lying  in  the  1403d  G.  M.  district  of  Tattnall 
county,  containing  424  acres,  having  bound- 
aries as  specified  in  the  petition,  and  being 
known  as  the  **D.  W.  Phillips  Tract  of 
Land,"  which  he  had  obtained  from  his  fa- 
therms  estate;  that  Phillips  also  sold  petition- 
er his  share  of  the  crops  then  growing  on 
said  tract  It  was  further  alleged  that  the 
contract  of  sale  was  in  writing,  as  follows: 

''State  of  Georgia,  Telfair  County.  Lum- 
ber City,  Ga.,  June  22,  1904.  For  and  in 
consideration  of  the  sum  of  $5.00  to  me  in 
hand  paid,  and  receipt  of  which  is  hereby 
acknowledged.  I  have  granted  to  Mr.  J.  U. 
Tipplns,  a  80  days  option  on  424  acres  of 
land  in  Tattnall  County.  The  price  of  said 
land  if  taken  in  the  limit  of  this  option,  is 
to  be  $1100.00  said  price  to  also  include  my 
share  of  the  crops  now  growing  on  the  said 
land.  In  Witness  wnereof,  the  parties  here- 
to have  hereunto  subscribed  their  names  and 


afiized  their  seals  the  day  and  year  first 
above  written.  D.  W.  Phillips.  [L.  8.]  J. 
U.  Tipplns.    [L.a] 

"In  presence  of:  R.  0.  Holaday,  O.  E. 
Slkes." 

PlaintiflT  alleged  that  within  the  time  limit 
of  the  option  he  tendered  to  the  defendant 
$1,100  in  cash,  and  that  at  the  time  of  the 
tender  the  defendant  refused  to  accept  the 
same.  He  further  charged  that  D.  W.  Phil- 
lips then  admitted  the  execution  and  de- 
livery of  the  option,  but  refused  to  comply 
with  its  conditions,  merely  oflTering  to  return 
the  $5  received  as  earnest  money  to  bind 
the  contract;  that  on  August  6^  1904,  the 
defendant  verbally  sold  to  petitioner  two 
other  tracts  of  land  adjoining  each  other 
and  the  424-acre  tract  for  $10  per  acre,  and 
as  evidence  of  such  contract  petitioner  at- 
tached to  his  petition  the  following  letter: 

"Lumber  City,  Ga.  July  21,  1904.  Mr.  J. 
U.  Tlppins,  Altamaha,  Ga.  —  Dear  Sh::  I 
would  like  you  make  me  an  offer  on  Mrs. 
McLeod's  little  place  there  are  160  acres  in 
the  tract  If  you  will  pay  her  the  worth  of 
it,  you  certainly  will  have  no  trouble  in  se- 
curing a  deed  to  my  property.  You  may  not 
have  any  trouble  to  get  it  any  way,  as  I  told 
you  the  other  day  while  up  here  that  I 
meant  to  do  the  clean  thing,  and  expected  to 
do  it,  but  that  I  would  make  no  deed  until 
I  made  some  investigation  as  to  certain  mat- 
ters in  your  neighborhood.  Now  I  will  soon 
go  down  there,  but  can't  say  for  certain 
that  I  will  get  off  next  week,  but  will  say 
that  it  will  not  be  later  than  ten  or  twelve 
days,  but  if  can  arrange  with  my  people,  will 
try  to  be  there  by  the  middle  of  next  week. 
If  you  don't  care,  make  me  an  offer  in  writ- 
ing you  can  think  the  matter  over,  and  if 
you  are  in  a  notion  for  it,  we  will  see 
what  can  be  done  when  I  go  down.  If  you 
feel  like  it,  you  can  answer  this  letter. 
Yours  truly,  D.  W.  Phillips." 

Petitioner  alleged  a  continuous  tender  of 
$1,100  for  the  lot  of  land  mentioned  in  the 
option  and  of  the  price  named  for  the  ad- 
Joining  tracts;  that  the  value  of  the  424- 
acre  tract  was  $2,968.  He  prayed  Judgment 
for  the  difference  between  $1,110  and  $2,968^ 
unless  defendant  would  make  him  a  good 
and  sufficient  title  to  the  424  acres  of  land. 
The  defendant  demurred  to  the  petition  on 
the  ground  that  t^e  alleged  option  was  not 
sufficiently  definite  and  certain  in  its  terms 
and  in  its  description  of  the  land  to  author- 
ize the  court  to  require  a  specific  perform- 
ance by  the  defendant;  that  the  alleged 
parol  contract  as  to  the  tracts  adjoining  the 
424-acre  tract  was  void  because  it  was  not 
in  writing;  and  that  the  option  contract  was 
void  for  uncertainty  and  indeflnlteness,  and 
the  allegations  of  the  petition  were  insuffi- 
cient to  authorize  a  decree  for  specific  per- 
formance or  damages  for  the  breach  of  the 
contract.  The  court  sustained  the  demvtm, 
and  the  plaintiff  excepts. 


Ga.) 


WHITE  y.  SOUTHERN  BY.  CO. 


411 


W.  T.  Burkhalter  and  J.  K.  Hines,  for 
plaintiff  In  error.  B.  M.  Frizzelle  and  £L  D. 
Graham,  for  defendant  In  error. 

BVANS,  J.  (after  stating  the  facts).  In 
order  to  recover  damages  in  lien  of  specific 
performance,  it  is  essential  that  a  case  for 
specific  performance  be  made  ont  Prater 
T.  Sears,  77  Ga.  28.  Was  the  contract  sufli- 
ciently  certain  as  to  the  snbject-matter  as 
would  authorize  a  court  of  equity  to  decree 
specific  performance?  The  statute  of  frauds 
requires  all  contracts  for  the  sale  of  land 
or  any  interest  therein  to  be  in  writing, 
signed  by  the  party  to  be  charged  therewith, 
or  some  person  by  him  lawfully  authorized. 
CHy.  Code,  1895,  S  26d8.  (4)  Every  essential 
element  of  the  sale  must  be  expressed  in 
the  writing  to  meet  the  statutory  require- 
ment One  of  the  essentials  is  that  the 
land  must  be  so  described  that  it  is  capable 
of  identification.  While  it  is  not  necessary 
that  the  land  be  described  with  such  preci- 
sion that  its  location  and  identity  is  appar- 
ent from  the  description  alone,  yet  the  de- 
scription must  be  sufficiently  clear  to  indi- 
cate with  reasonable  certainty  the  land  in- 
tended to  be  conveyed.  Parol  evidence  can- 
not be  invoked  in  aid  of  a  vague  and  uncer- 
tain description,  but  is  available  under  the 
maxim  of  "Id  certum  est  quod  certum  reddl 
potest"  to  show  the  application  of  a  descrip- 
tion which  itself  furnishes  a  means  of  iden- 
tification. If  the  land  Is  so  imperfectly  and 
indefinitely  described  in  the  writing  that  no 
particular  tract  or  lot  is  designated,  parol 
evidence  is  not  admissible  to  supply  a.  de- 
scription. Douglass  V.  Bunn,  110  Ga.  159, 
35  S.  E.  339.  The  land  described  in  the 
writing  is  "424  acres  of  land  in  Tattnall 
county."  Nothing  could  be  more  indefinite 
than  this  description.  Not  the  slightest  key 
is  furnished  to  locate  the  land.  It  is  not  even 
as  specific  as  the  description  in  Gathis  v.  An- 
gler, 104  Ga.  386,  30  S.  B.  876.  There  the 
land  was  described  as  "a  certain  piece  of 
land  described  as  follows:  Commencing 
about  one  hundred  (100)  feet  from  the  land 
lot  line  on  M.  &  T.'s  Road  and  extending 
along  said  road  four  hundred  and  twenty 
(420)  feet  and  running  back  a  uniform  width 
to  the  S.  land'*;  and  this  description  was  held 
to  be  80  indefinite  and  vague  as  to  render 
it  impossible  to  identify  any  particular  land. 
There  is  a  distinction  between  a  vague  and 
an  ambiguous  description.  In  the  latter 
case  parol  evidence  is  permissible  to  explain 
the  ambiguity.  It  was  on  this  principle 
that  the  court  in  Mohr  v.  Dillon,  80  Ga.  572, 
5  S.  E.  770,  allowed  parol  proof  to  show  that 
the  100  acres  referred  to  in  the  auctioneer's 
memorandam  were  bounded  in  a  certain 
way.  The  question  in  that  case  was  wheth- 
er the  memorandum  as  to  who  was  the  pur- 
chaser and  who  was  the  vendor  and  as  to 
the  land  itself  was  ambiguous  on  its  face, 
and  the  court  held  that  it  was.    As  to  iu- 


Bufficlent  description  in  deeds  see  LuttreU 
▼.  Whitehead,  121  Ga.  699,  49  S.  B.  691; 
Crawford  r.  Vemer,  122  Ga.  814,  50  8.  B. 
958.  But  it  is  insisted  that  the  clause,  "The 
price  of  said  land  if  taken  in  the  limit  of 
this  option  is  to  be  $1,100.00,  said  price  to 
also  include  my  share  of  the  crops  now  grow- 
ing on  the  said  land,"  serves  to  point  out  a 
definite  and  certain  tract  of  land  In  Tattnall 
county  upon  which  D.  W.  Phillips  had  a 
share  in  a  crop.  For  aught  that  the  writing 
discloses,  there  may  be  other  lots  of  land  in 
which  Phillips  had  an  interest  in  the  crops. 
After  all,  it  would  be  first  necessary  to  lo< 
cate  the  land  to  find  the  crops,  and  the  writ- 
ing does  not  identify  the  land.  The  salutary 
rule  that  contracts  for  the  sale  of  land  must 
be  in  writing  would  be  practically  abro- 
gated if  courts  were  to  allow  the  parties  to 
supply  by  parol  a  description  to  the  land 
when  the  'writing  contains  no  descriptive 
words  indicating  any  particular  land.  Nei- 
ther does  the  letter  attached  to  the  petition 
supply  the  deficiency  in  the  description  in 
the  option.  The  letter  was  written  about 
a  month  after  the  execution  of  the  option, 
and  makes  no  reference  to  the  option.  The 
connection  of  the  two  writings  cannot  be 
shown  by  parol  evidence.  North  v.  Mendel, 
73  Ga.  400,  54  Am.  Rep.  879. 

There  is  no  prayer  in  the  petition  either 
for  specific  performance  of  the  parol  con- 
tract in  reference  to  the  two  tracts  adjoin- 
ing the  tract  of  424  acres  or  for  damages  re- 
Bulthig  from  the  breach  of  the  contract; 
hence  it  is  unnecessary  to  decide  whether 
the  letter  attached  to  the  petition  was  suf- 
ficiently certain  to  prove  the  subsequent  sale 
by  parol  of  these  two  tracts.  The  written 
agreement  on  which  the  suit  is  based  is  void 
for  lack  of  a  sufficient  description  of  the 
land,  and  there  was  no  error  in  sustaining 
the  demurrer  which  pointed  out  this  vital 
defect  in  the  plaintiff's  petition. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

8IMM0NS,  C.  J.,  absent 


cm  Ga.  368) 
WHITE  V.  SOUTHEBN  RT.  00. 
(Supreme  Court  of  Georgia.     June  15,  1905.) 

1.  Cabbibbs—Dbath  of  Pasbengbb— Action 
— Petition— Amendment. 

In  a  suit  against  a  railway  company  to 
recover  damages  for  the  homicide  of  a  passen- 
ger, it  is  proper  to  disallow  an  amendment  to 
the  plaintiff's  petition  when  the  allegations 
thereof  need  no  amplification,  and  the  only  ad- 
ditional matter  sought  to  be  mtroduced  by  way 
of  amendment  is  the  assertion  that  the  defend- 
ant company  owed  to  the  passenger  a  legal  du- 
ty, the  nonobservance  of  which  could  in  no 
way  have  brought  about  or  contributed  to  the 
injury  of  which  complaint  is  made. 

2.  Deposition  —  Impbopeb  Execution— Rb- 
tubn  fob  cobbegtion— suppbession. 

Interrogatories  which  have  not  been  prop- 
erly executed  and  returned  into  court  cannot. 
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idthoat  an  order  anthorlziog  steps  to  be  taken 
to  have  the  same  re-executed  and  returned^  be 
lawfully  taken  out  of  the  office  of  the  clerk  bj 
counsel  and  sent  back  to  the  commissioners, 
with  instructions  to  make  another  return  of 
them  to  th«  court 

(a)  In  Tiew  of  the  admissions  made  in  open 
court  by  plaintiff's  counsel,  the  depositions  were 
incompetent  evidence. 

(b)  That  the  defendant  did  not  in  writing  ex- 
cept to  the  improper  execution  and  return  of 
the  interrogatories,  and  serve  the  plaintiff  with 
the  notice  prescribed  by  statute,  afforded  no 
reason,  under  the  facts  appearing,  why  the 
court  should  have  declined  to  suppress  the  depo- 
sitions. 

3.   OABBISBfl   —   INJUBT   TO   PAflSENOXB— EVI- 
DENCS— RE9  GeSTJB. 

A  narrative  as  to  the  circumstances  under 
which  a  person  was  injured  in  alighting  from  a 
moving  train,  given  by  him  a  half  hour  or  more 
after  he  was  nurt  to  persons  arriving  on  the 
scene,  is  not  admissible  as  a  part  of  the  res 
gests  of  the  occurrence.  Nor  can  a  statement 
as  to  what  occurred,  made  by  him  on  the  fol- 
lowing day  to  an  agent  of  the  defendant,  who 
reduced  the  statement  to  writing,  be  regarded  bm 
competent  evidence. 
4h  Samb— Evidence. 

The  uncontradicted  evidence  submitted  by 
the  defendant  company  demanding  the  finding 
which  the  jury  returned  in  its  favor,  the  plain- 
tiff was  not  entitled  to  a  new  trial,  irrespective 
<*i  whether  the  court  correctly  charged  the  jury 
as  to  the  law  governing  the  case. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Monroe  Coun- 
ty; E.  J.  Reagan,  Judge. 

Action  by  Carrie  White  against  the  South- 
em  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.   Affirmed. 

The  plaintiff  below,  Carrie  White,  brought 
an  action  against  the  Southern  Railway  Com- 
pany to  recover  damages  for  the  homicide  of 
her  son  Titus  White,  who  at  the  time  of  hie 
death  Tvas  19  years  of  age.  The  allegations 
of  fact  on  which  the  plaintiff  relied  for  a  re- 
coy  ery  were  as  follows:  On  or  about  Janu- 
ary 7,  1901,  Titus  boarded  one  of  the  pas- 
senger trains  of  the  defendant  company  at 
Dames  ITerry,  and,  after  the  train  started,  In- 
formed the  conductor  that  he  wished  to  be 
put  off  at  a  place  called  the  **Coal  Chute," 
some  seven  miles  north  of  Dames  Ferry, 
where  the  company  was  in  the  habit  of  tak- 
ing on  and  letting  off  passengers.  The  con- 
ductor agreed  to  put  him  off  at  the  coal 
chute,  as  did  also  the  porter  of  the  train. 
Plaintiff's  son  was  unacquainted  with  the  lo- 
cation of  the  stations  and  the  distance  be- 
tween them.  The  train  stopped  at  the  coat 
chute,  and  started  on  again,  without  any  of 
the  company's  officials  advising  Titus  of  the 
fact  that  the  coal  chute  had  been  reached, 
and  without  his  knowing  It;  and,  'when  the 
train  started  to  running  again,  the  conductor 
informed  him  that  the  coal  chute  had  been 
reached,  and  told  him  to  get  off  the  moving 
train.  He  accordingly  got  off  the  train,  not 
knowing  how  fast  It  was  running,  being  gov- 
erned entirely  by  the  conductor's  advice  and 
command.  While  In  the  act  of  alighting, 
plaintiff's  son  was  thrown  violently  to  the 
ground  in  the  darkness,  and  the  moving  train 


passed  over  his  leg  and  arm,  and  he  was  bo 
grievously  wounded  that  he  died  on  the  fol- 
lowing day. 

The  negligence  charged  against  the  com- 
pany was  (1)  that  the  servants  having  charge 
of  Its  train  carelessly  and  negligently  failed 
to  stop  It  long  enough  at  the  coal  chute  to 
put  off  plaintiff's  son  safely,  or  to  afford  him 
an  opportunity  to  alight;  (2)  that  the  con- 
ductor improperly  directed  him  (an  ignorant 
country  boy)  to  get  off  the  moving  train, 
which  was  ''unusual  negligence,^  in  that  the 
conductor  and  port»  were  thoroughly  fa- 
miliar with  the  road  in  that  locality,  and  with 
the  surroundings  and  the  speed  of  the  train» 
whereas  plalntiiTs  son  had  no  such  knowl- 
edge, and  was  relying  absolutely  upon  the  di- 
rection and  will  of  the  conductor,  in  whom  he 
trusted,  and  whose  duty  It  was  to  see  that 
he  got  off  the  train  safely;  and  (3)  In  addi- 
tion to  such  gross  negligence,  the  defendant 
company  was  also  negligent  in  failing  to  ex- 
ercise towards  plaintiff's  son  that  extraordi- 
nary diligence  which  the  law  imposes  upon  it. 

At  the  trial  the  plaintiff  offered  an  amend- 
ment to  her  petition,  wherein  she  reiterated 
the  statement  that  her  son  was  a  passenger 
on  the  train,  and  the  company  was  under  a 
duty  to  put  him  off  safely  at  the  coal  chute, 
or  afford  him  an  opportunity  to  alight  with 
safety,  and  wherein  she  further  alleged  "that, 
defendant  company  being  advised  that  Titus 
White  desired  to  get  off  at  the  chute.  It  was 
its  duty  to  afford  him  a  safe  place  to  get  off, 
and  to  select  such  a  safe  place,  and  to  see  to 
it  that  he  did  get  safely  off,"  but  neverthe- 
less the  defendant  negligently  started  Its 
train  without  giving  him  an  opportunity  to 
safely  alight,  and  he  was  thrown  firom  the 
train  and  killed.  The  court  declined  to  al- 
low this  proffered  amendment  for  the  rea- 
son that  its  allegations  were  substantially 
covered  by  tiiose  In  the  original  declaration, 
**except  the  one  that  It  was  defendant* s  duty 
to  afford  a  safe  place  to  alight  at,"  which 
was  demurrable.  To  this  ruling  the  plaintiff 
excepted  pendente  lite.  A  verdict  In  favor 
of  the  railway  company  was  returned  by  the 
Jury,  and  she  also  excepts  to  the  overruling 
of  her  motion  for  a  new  trial. 

W.  C.  Lane,  M.  W.  Harris,  J.  R.  Cooper, 
and  Saml.  Rutherford,  for  plaintiff  In  error. 
Dessau,  Harris  &  Harrl^,  for  defendant  In 
error. 

EVANS,  J.  (after  stating  the  facts).  !• 
No  harm  resulted  to  the  plaintiff  from  the  re- 
fusal of  the  trial  judge  to  allow  the  amend- 
ment to  her  petition,  the  allegations  of  which 
needed  no  amplification.  The  only  new  mat- 
ter sought  to  be  introduced  by  way  of  amend- 
ment was  the  assertion  that  the  company 
owed  to  her  son  the  duty  of  providing  a  safe 
place  at  which  he  could  alight  That  it  fatt- 
ed to  observe  this  duty  is  not  alleged.  Even 
regarding  the  company's  coal  chute  as  a  reg- 
ular station  at  which  It  received  and  dis- 
charged passengers,  its  failure  to  provide  a 
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place  TTbere  passengers  could  safely  allgM 
In  no  way  brought  about  or  contributed  to  the 
Injury  received  by  him.  On  the  contrary,  the 
plaintiff  alleges  that  the  train  was  negli- 
gently started  before  her  son  was  given  an 
opportunity  of  leaving  it  In  safety,  and  that 
his  injury  was  caused  by  the  negligent  act  of 
the  conductor  in  directing  him  to  get  off  the 
train  while  It  was  in  motion.  The  allegation 
that  the  company  owed  him  the  duty  of  fur- 
nishing a  safe  place  at  which  he  could  alight 
was  wholly  irrelevant  and  immaterial. 

2.  Upon  the  call  of  the  case,  counsel  made 
to  the  court  a  statement  to  the  following 
^ect:  Certain  interrogatories  which  the 
plaintiff  had  sued  out  for  S.  A.  Alexander,  of 
Mississippi,  were  returned  to  the  superior 
court  of  Honroe  county,  and  were  received 
by  the  clerk  of  that  court  Upon  the  recjuest 
of  plaintiff's  counsel,  the  clerk  mailed  them 
to  him  at  Macon,  Ga.  Upon  receiving  the 
package,  counsel  discovered  that  the  com* 
missioner  who  had  made  the  return  of  the 
Interrogatories  had  not  signed  and  sealed 
the  same  upon  the  back  of  the  envelope,  and 
and  that  the  receipt  of  the  postmaster  at 
Forsyth,  Ga.,  was  not  signed  as  written  ;out 
Thereupon  counsel  returned  the  package  to 
the  postmastei'  in  Mississippi  from  whom  it 
came,  with  the  request  that  the  commlsslonr 
er  be  required  to  sign  and  seal  same  on  the 
back.  Subsequently  the  clerk  of  the  court 
received  the  interrogatories  by  due  course  of 
mall,  the  package  being  signed  by  the  post- 
master at  Forsyth,  and  the  uAmes  of  the  two 
commissioners  appearing  upon  the  back  of 
tile  envelope  with  their  seals.  Before  re- 
ceiving the  interrogatories  from  the  d^k, 
counsel  had  taken  an  orde;  from  the  Jndge 
to  open  the  same;  but  he  did  not  open  the 
package  while  In  his  hands,  nor  was  anything 
written  thereon.  At  the  conclusion  of  this 
statement,  the  court,  on  motion  of  the  defend- 
ant, held  that  the  Interrogatories  could  not 
be  received  In  evidence,  and  announced  that 
th^  would  be  suppressed  because  they  had 
not  been  returned  under  an  order  of  the  court 
for  correctlcm  and  re^acecotlon.  Counsel  for 
the  plaintiff  then  stated  in  his  place  that  he 
had  construed  the  order  to  open  the  inter- 
rogatories as  granting  leave  to  take  them  out 
of  the  clerk's  office.  The  court  replied  that 
this  was  an  unauthorized  liberty,  and  an  un- 
warranted construction  of  the  order.  Com- 
plaint is  made  that  the  plaintiff  was  thus  un- 
justly deprived  of  the  benefit  of  the  interrog- 
atories. Inasmuch  as  "no  contention  was 
made  by  anybody  that  the  interrogatories 
had  been  opened,  changed,  or  tampered  with 
after  they  had  been  re-«cecuted." 

It  was  certainly  not  Incumbent  on  the  de- 
fendant to  make  any  charge  of  fraud  which 
could  not,  because  of  the  defendant's  lade  of 
knowledge  of  the  facts,  be,  substantiated. 
The  defendant  was  Informed  that  counsel  for 
the  plaintiff  had,  without  right,  procured  the 
derk  to  mail  the  interrogatories  to  him,  and 
bad  then,  iipon  discovering  that  they  had  not 


been  properly  returned  to  the  court,  started 
them  off  on  an  unauthorized  Journey  to  Mis- 
sissippi. Into  whose  hands  they  actually  fell, 
or  what  transpired  during  their  sojourn  in 
that  state,  the  defendant  was  not  expected 
to  know,  nor  was  counsel  for  the  plaintiff  in 
a  position  to  say.  It  did  appear  that  the  in- 
terrogatories had  not  been  executed  and  re- 
turned Into  court  conformably  with  law. 
This  fact  was  allnsufficient  to  warrant  the 
court  in  suppressing  them,  for,  until  properly 
executed  and  returned,  they  could  not  be 
used  as  evidence.  Counsel,  upon  ascertaining 
that  they  had  not  been  returned  into  court 
In  accordance  with  law,  had  the  choice  of 
two  courses — ^that  which  the  court  ruled  he 
should  have  pursued,  and  that  which  be  fol- 
lowed. He  chose  the  wrong  one.  The  ques> 
tion  Is  not  whether  any  fraud  was  perpe^ 
trated  In  the  present  Instance,  bvt  whether 
such  an  Inexcusable  disregard  of  the  prescrib- 
ed practice  for  securing  the  testimony  of 
witnesses  by  Interrogatories  can  In  any  case 
be  countenanced.  In  view  of  the  opportuni- 
ties for  fraud  which  would  be  afforded  if  so 
grave  a  departure  from  the  practice  to  be 
observed  were  tolerated,  no  doubt  should  be 
entertained  that  the  ruling  of  the  trial  Judge 
was  eminently  right  and  proper. 

Counsel  for  the  plaintiff  insisted  before 
this  court,  however,  that  the  defendant  had 
no  right  to  move  to  suppress  the  depositions; 
not  having  complied  with  the  provisions  of 
Civ.  Code  1895,  S  5314,  which  declares  that 
*'all  exceptions  to  the  execution  and  return 
of  commissions  must  be  made  In  writing,  and 
notice  thereof  given  to  the  opposite  party." 
Where  a  party  fails  to  comply  with  the  re- 
quirements of  this  section,  he  cannot,  of 
course,  complain  that  the  trial  court  declines 
to  suppress  Interrogatories  because  of  want 
of  proper  execution.  Galceran  v.  Noble;  66 
Ga.  867;  LangfordT.  Driver,  TO  Ga.  588.  But 
In  the  present  case  counsel  for  the  plaintiff 
Invoked  a  dedsion  of  tfie  court  as  to  the 
propriety  of  treating  the  depositions  as  trust- 
worthy evidence,  waiving  all  benefit  of  the 
provisions  of  the  statute  with  reelect  to  no- 
tice of  exceptions  which  the  opposite  side 
might  have  presented.  Counsel  admltt^  he 
bad  so  far  meddled  with  the  depositions  as 
to  send  them  into  a  sister  state,  and  secure 
upon  the  package  the  indicia  of  a  legal  exe- 
cution and  return^  which  had  not  in  point  of 
fact  been  had  in  the  first  Instance;  and  he 
voluntarily  called  down  upon  his  client  the 
Just  wrath  of  the  court,  which  was  warrant- 
ed, of  its  own  motion,  to  thereupon  exclude 
the  Interrogatories.  The  conduct  of  counsel 
In  thus  bringing  to  the  attention  of  the  court 
the  truth  with  regard  to  the  matter  was 
straightforward  and  manly.  That  the  result 
of  so  doing  operated  to  the  prejudice  of  his 
dlent  is  perhaps  something  to  be  regretted, 
but  not  something  which  affords  cause  for 
reversing  the  dedsion  of  the  trial  court 

3.  The  fact  was  developed  by  the  plaJD- 
tlflTft  evidence  that,  after  the  train  on  which 
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her  son  had  taken  passage  had  proceeded  on 
its  Journey  after  having  stopped  at  the  coal 
chute,  he  was  found  lying  near  the  track, 
and  was  seriously  Injured.  The  plaintiff 
sought  to  show  hy  two  witnesses  who  ar- 
rived on  the  scene  some  half  an  hour  after 
the  tiain  had  departed  that  the  Injured  man 
told  them  he  had  gotten  on  the  train  at 
Dames  Ferry,  and  had  informed  the  con- 
ductor he'  wanted  to  get  off  at  the  coal 
chute,  and  that  the  way  in  which  he  re- 
ceived his  injury  was  that  the  conductor  had 
hurried  him  to  get  off  the  moving  train — had 
pushed  him  and  told  him  to  get  off  *'damned 
quick" — and  he  obeyed  the  order  and  was 
injured.  The  plaintiff  also  offered  to  prove, 
as  a  part  of  the  res  gestse  of  the  occurrence, 
the  statement  made  hy  her  son  on  the  fol- 
lowing morning;  in  the  presence  of  a  phy- 
sician and  an  agent  of  the  company,  who  re- 
duced his  statement  to  wilting,  concerning 
the  manner  in  which  he  got  hurt  As  a 
matter  of  course,  the  court  ruled  that  none 
of  this  evidence  was  admissible.  The  court 
also  declined  to  require  either  the  company's 
agent  or  its  counsel  to  produce  the  written 
statement  so  that  plaintiff  might  introduce 
it  in  evidence,  and  the  court  rightly  declined 
to  do  so.  In  reply  to  the  complaint  which 
the  plaintiff  makes  of  these  rulings,  it  is 
only  necessary  to  cite  a  few  of  the  many 
instances  in  which  this  court  has  expressly 
held  that  such  declarations  are  incompetent: 
Raihroad  Co.  v.  Bandall,  79  Ga.  304,  4  S.  £1 
674;  Holland's  Case,  32  Ga.  257,  10  S.  B. 
200,  14  Am.  St  Rep.  158;  Roach  v.  R.  Co., 
93  Ga.  785,  21  S.  B.  67;  Electric  Ry.  Co.  v. 
Carson,  98  Ga.  652,  27  S.  E.  156;  Newsom 
V.  Georgia  Railroad,  66  Ga.  57;  Poole  v.  Rail- 
way Co.,  92  Ga.  337,  17  S.  B.  267;  Welnkle 
V.  Railroad  Co.,  107  Ga.  367,  33  S.  B.  471; 
W.  &  A.  R.  Co.  V.  Season,  112  Ga.  553,  37 
S.  B.  863.  The  writing  made  by  the  com- 
pany's agent  had  no  evidentiary  value  what- 
soever. Carroll  v.  Railway  Co.,  82  Ga.  452 
(4),  473,  10  S.  a  163,  6  L.  R.  A.  214. 

4.  The  evidence  introduced  in  behalf  of 
the  plaintiff  failed  to  establish  any  of  the 
specific  acta  of  negligence  alleged  in  her  pe- 
tition, or  to  disclose  under  what  circumstan- 
ces her  son  met  with  his  injuries.  She 
therefore  necessarily  had  to  rest  her  case 
entirely  upon  the  presumption  of  negligence 
raised  by  law  from  the  fact  that  he  was 
injured  by  the  running  of  the  defendant's 
train.  Civ.  Code  1895,  S  2321.  The  com- 
pany submitted  evidence  bringing  to  light 
the  following  facts:  The  coal  chute  was  not 
a  station  or  a  regular  stopping  place,  though 
passengers  were  permitted  to  get  off  when 
trains  stopped  for  coal  or  water.  On  the 
evening  of  January  7,  1901,  a  north-bound 
passenger  train  arrived  at  the  coal  chute 
shortly  before  8  o'clock,  and  stopped  thero 
four  or  five,  or  possibly  as  long  as  seven, 
minutes.  The  engineer  had  charge  of  the 
stopping  and  starting  of  the  train  at  the 
coal  chute,  it  not  being  a  station.     After 


the  train  came  to  a  standatlll,  the  conductor 
assisted  a  gentleman,  a  lady,  and  a  child 
to  alight;  at  the  same  time  warning  them 
not  to  go  on  the  main  line,  as  a  freight  train 
was  expected  to  pass  at  any  moment  The 
conductor  then  went  inside  the  second-class 
car,  sat  down,  and  began  reading  a  news- 
paper. He  was  approached  by  a  negro  pas- 
senger who  had  a  ticket  from  Dames  Ferry 
to  Juliette,  a  station  a  mile  beyond  the  coal 
chute,  and  was  asked  if  that  place  was  the 
coal  chute.  The  conductor  said,  "Yes,"  and 
the  negro  then  said  he  wanted  to  get  off 
there.  The  conductor  told  him,  "All  right;" 
to  get  off  if  he  wished,  but  he  had  better 
be  in  a  hurry.  The  train  was  at  the  time 
standing  still.  The  negro  immediately  went 
out  upon  the  platform,  apparently  for  the 
purpose  of  getting  off,  and  was  not  after- 
wards seen.  He  appeared  to  be  an  able- 
bodied  man,  22  or  23  years  of  age,  and  ca- 
pable of  taking  care  of  himself.  The  ground 
was  level  at  the  point  where  the  car  was 
standing,  and  he  could  have  alighted  there- 
from in  safety  within  half  a  minute.  A  few 
minutes  after  the  negro  left  the  conductor, 
the  passenger  train  "pulled  up"  to  let  the 
freight  train  pass,  and  in  a  few  moments 
afterwards  proceeded  on  its  Journey.  The 
statement  of  the  conductor  aa  to  the  con- 
versation inside  the  car  between  him  and 
the  negro  was  corroborated  by  the  testi- 
mony of  the  only  other  occupants  of  the  car 
— a  colored  preacher  and  the  newsboy — both 
of  whom  testified  that  the  conductor  merely 
cautioned  the  negro  by  telling  him  he  had 
better  get  off  pretty  quick,  and  one  of  wliom 
added  that  the  conductor  displayed  no  anger 
or  impatience  towards  the  negro.  After  this 
conversation  the  car  remained  motionless  for 
from  one  to  two  minutes.  The  front  end  of 
it  was  65  feet  distant  from  the  coal  chute, 
opposite  which  the  engine  and  tender  had 
been  stopped  for  the  purpose  of  taking  on 
coal,  and  under  the  apron  of  which  the 
plaintiff's  son  was  found  shortly  after  the 
departure  of  the  train.  There  was  at  that 
point  blood  on  the  track,  and  also  on  a  post 
which  stood  within  a  distance  of  14  inches 
of  the  point  to  where  the  eaves  of  a  pass- 
ing passenger  coach  would  extend.  Had 
the  injured  man  been  on  the  bottom  step  of 
a  car,  leaning  outward,  after  the  train  was 
started,  he  might  have  been  knocked  off  by 
coming  into  contact  with  this  post  No  at' 
tempt  was  made  by  the  plaintiff  to  discredit 
any  of  the  defendant's  witnesses,  and  this 
being  so,  and  their  testimony  fully  exoner- 
ating it  and  overcoming  the  presumption  of 
negligence  upon  which  the  plaintiff  relied  for 
a  recovery,  a  verdict  in  her  favor  would 
have  been  wholly  unwarranted.  W.  &  A.  R. 
Co.  T.  Reason,  112  Ga.  553,  556,  37  S.  B.  863, 
and  cases  cited.  And  the  verdict  returned 
by  the  Jury  being  demanded  by  the  evidence, 
it  is  unnecessary  to  consider  whether  the 
charge  of  the  court  is  open  to  any  of  the 
crlticismB  made  upon  it,  or  whether  it  fully 
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covered  all  tbe  issues  In  the  case.  People's 
Sayings  Bank  y.  Smith,  114  Ga«  185,  89  S. 
Bl  920.  For  the  trial  Judge  to  haye  granted 
a  new  trial  would  haye  been  an  alnue  of 
discretion. 
Judgment  affirmed. 

SIMMONS,  a  J.,  absent 


a2S  Ga.  MS) 

HENDRICKS  y.  SOUTHERN   RT.   CO. 
(Supreme  Court  of  Georgia.     June  16,  1905.) 

1.  New  Triait— Grounds. 

An  action  for  damages  was  brought  against 
a  railway  company  on  the  ground  that  a  house 
located  near  the  railroad  track  was  set  on  fire 
by  sparks  negligently  emitted  from  an  engine 

Silling  one  of  the  defendant's  trains.  A  yer- 
ct  was  rendered  in  fayor  of  the  plaintiff,  and. 
en  motion,  a  new  trial  granted.  On  a  second  trial 
a  yerdict  was  again  rendered  for  the  plaintiff 
for  a  slightly  smaller  sum.  A  second  motion 
for  new  trial  was  made,  and,  upon  the  hear- 
ing before  a  different  judge  from  the  one  who 
presided  at  the  trial,  it  was  granted.  The  mo- 
tion contains  no  grounds  assigning  error  in  rul- 
injrs  of  the  court  which  would  authorize  a  new 
trial,  and  the  eyidence  was  sufficient  to  sustain 
the  yerdict  Held,  that  the  verdict  should  have 
been  allowed  to  stand,  and  the  grant  of  a  sec- 
ond new  trial  was  error. 

2.  Wiix— Constbuction—Injubt  to  Estate 
—Action  by  Executob. 

The  will  of  a  married  woman  named  her 
husband  as  executor,  'Vith  full  and  ample  pow- 
er to  take  charge  of  her  entire  property,  per- 
sonal and  real,  to  manage  it  as  in  his  discre- 
tion seemed  best  to  him,  to  sell  and  convey  and 
reinvest  Uie  proceeds  of  any  sale  made  in  both 
personalty  and  realty  as  he  deemed  best;  and 
aU  sales  of  both  personal  and  real  property 
to  be  solely  in  the  discretion  of  her  said  execu- 
tor at  private  or  public  sale,  or  in  such  manner 
and  on  such  terms  as  he  saw  fit  to  adopt  rela- 
tive to  any  and  all  her  property  without  any 
order  from  the  court  of  Ordinary  for  such  sale 
or  reinvestment  That  her  said  executor  was 
to  be  left  in  the  management  of  her  said  estate 
to  his  own  discretion,  and  should  not  be  com- 
pelled to  make  returns  of  his  acts  and  doings  in 
the  premises,  she  reposing  entire  confidence  in 
his  Judgment  and  discretion  to  manage  the  prop- 
erty for  the  best  interest  of  his  and  her  children 
without  any  interference  by  the  court  or  orders 
and  directions  therefrom;  she  therefore  gave 
him  power  to  manage  without  restrictions  all 
her  said  property,  leaving  it  with  him  when 
and  where  to  divide  it  out  among  their  children, 
or  to  keep  it  together  as  long  as  he  lived,  or  un- 
til tbe  youngest  child  became  of  age,  before  any 
division  thereof;  or  to  make  division  earlier 
or  at  any  time  that  he  saw  fit  and  in  the  man- 
ner that  he  thought  best ;  that  her  said  executor 
should  not  be  made  to  account  for  the  manage- 
ment or  disposition  of  her  property  or  the  pro- 
ceeds thereof,  but  should  have  absolute  and  un- 
trammelled control  of  her  entire  estate  during 
his  life  without  liabilitv  therefor;  and  at  his 
death  the  estate  then  in  his  hands  should  be 
divided  equally  between  his  children,  share  and 
share  alike;  but  should  the  said  executor  make 
any  advances  to  any  child  during  his  or  her 
life  as  part  of  his  or  her  said  child's  distribu- 
tive share  in  the  estate  of  testator,  then  such 
advances  so  made  shall  be  accounted  for  by  such 
child  in  the  distribution  among  the  children  of 
testator."  Held,  that  this  provision  did  not 
vest  the  legal  estate  at  once  in  the  husband  in- 
dividually. The  executor  had  the  right  to  keep 
the  estate  intact  and  manage  it,  at  least  until 
tbe  youngest  child  became  of  age,  and,  for  the 


negligent  destruction  of  property  forming  a  part 

of  such  estate  during  that  time,  he  could  sue  as 

executor. 

8.  FiBES  Set  bt  LocoiiOTiyB— ByiDENCE. 

On  the  trial  of  an  action  based  on  the  con- 
tention that  property  was  negligently  set  on 
fire  by  sparks  emitted  by  a  railroad  engine,  it 
being  in  controversy  whether  the  engine  was 
properly  equipped  and  handled,  evidence  tend- 
ing to  show  that  on  that  day,  and  near  the  time 
of  the  alleged  burning,  the  same  engine  threw 
out  sparks  and  cinders  which  set  fire  to  grass 
along  the  right  of  way  of  the  railroad  at  two 
different  points,  was  admissible. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Pulaski  Coun- 
ty; D.  M.  Roberts,  Jndge. 

Action  by  T.  R.  Hendricks,  executor, 
against  tbe  Southern  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

W.  li.  &  Warren  Orlce,  for  plaintiflT  in  er- 
ror. De  Lacy  &  Bishop,  for  defendant  in 
error. 


LUMPKIN,  J.  T.  R.  Hendricks,  as  execu- 
tor of  his  deceased  wife,  brought  suit  against 
the  Southern  Railway  Company  to  recover 
damages  for  the  burning  of  a  bouse  and  con- 
tents located  near  the  right  of  way  of  the 
railway,  and  which,  it  was  alleged,  was 
set  on  fire  by  aparks  or  cinders  carelessly 
thrown  from  one  of  its  engines.  The  de- 
fendant denied  the  allegations  of  the  decla- 
ration that  the  fire  was  caused  by  its  engine, 
and  that  there  was  negligence  on  its  part 
Two  verdicts  were  found  In  favor  of  the 
plaintiff.  A  second  motion  for  new  trial  was 
made,  containing  14  grounds.  But  we  think 
that  none  of  them  authorised  the  verdict  to 
be  set  aside.  Among  these  grounds  was  one 
complaining  that  the  court  held  that  under 
the  will  of  Mrs.  Hendricks,  the  substance 
of  which  is  set  out  in  the  second  headnote, 
the  executor  had  the  right  to  keep  the  estate 
intact  until  the  youngest  child  became  of 
age,  and  that  the  executor  consequentiy  had 
the  right  to  sue  for  an  injury  to  the  property 
resulting  from  a  negligent  tort  In  this  we 
think  he  was  right 

There  was  conflict  In  the  evidence  as  to 
whether  the  fire  was  the  result  of  sparks  or 
cinders  thrown  off  by  the  defendant's  en- 
gine. A  witness  testified  that  when  the  en- 
gine, which  it  is  claimed  emitted  sparks, 
passed  a  place  about  4%  miles  from  the  place 
of  the  burning,  it  was  throwing  out  sparks 
which  set  fire  to  the  grass  along  the  right  of 
way.  Another  witness  testified  to  a  similar 
state  of  facts  at  a  place  about  five  miles 
from  the  point  where  the  plaintiff's  house 
was  burned.  The  latter  witness  stated  that 
he  saw  grass  on  fire  about  75  or  80  feet 
from  the  railroad,  and  that  it  began  to  bum 
as  soon  as  the  train  passed.  A  third  witness 
testified  that  the  engine  emitted  cinders  and 
sparks  as  large  as  a  man's  thumb,  and  in 
considerable  quantities;  that  they  remaiued 
red-hot  until  they  fell  to  the  ground  and  set 
the  graas  along  the  right  of  way  on  fire. 
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Evidence  was  Introduced  on  behalf  of  the  de- 
fendant to  show  that  the  en^ne  was  properly 
equipped  with  a  spark  arrester  which  was  In 
good  condition.  Its  boiler  Inspector  testified 
that  the  meshes  or  holes  in  the  netting  on 
this  locomotlye  were  three-slzteenths  of  an 
inch  In  size,  that  if  smaller  holes  were  used 
it  would  clog  the  engine  and  prevent  the  nec- 
essary draft,  and  that  if  the  netting  was  all 
right  nothing  larger  could  pass  through. 
On  cross-examination  he  testified  that  a 
spa^k  larger  than  a  pencil  could  not  pass 
through  tbe  spark  arrester,  and  that  'If  an 
engine  had  thrown  out  sparks  larger  than 
that  cedar  pencil,  and  thrown  them  from  60 
to  80  feet,  and  they  stayed  alive  until  they 
got  on  the  ground,  such  an  engine  could  not 
have  been  equipped  with  a  first-class  spark 
arrester."  The  plaintiff  did  not,  therefore, 
rely  u];K>n  a  mere  presumption  arising  from 
proof  of  Injury,  but  introduced  additional 
evidence  bearing  on  the  question  of  negli- 
gence. It  was  not  only  admissible;  it  was 
very  material.  A  careful  examination  of  the 
record  discloses  no  reason  why  this  second 
verdict  should  have  been  set  aside.  See 
Brown  v.  Benson,  Bee,  101  Ga.  753,  29  8.  B. 
215;  General  of  Ga.  By.  Go.  v.  Trammell  & 
McGowen,  114  Ga.  812,  40  S.  B.  259. 
Judgment  reversed. 


SIMMONS,  a  J.,  absent 
qualified. 


BVANS,  J.,  dis- 


(128  Ga.  819) 

MAXWELL  V. 


WILLIS  et  al. 


(Supreme  Oourt  of  Georgia.     June  15,  1905.) 

1.  Altsbnativk  Road  Law— Rbpeai/— Adop- 
tion—Road  DUTT. 

What  is  known  as  the  "Alternative  Road 
Law/'  contained  in  PoL  Gode  1895.  S|  578-5S3, 
was  not  repealed  by  the  act  of  1896  (Acts  1896, 
p.  78).  The  alternative  road  law  created  by 
the  act  of  1891,  and  embodied  in  the  sections 
referred  to,  goes  into  effect  upon  recommenda- 
tion of  the  grand  jury.  The  act  of  1896,  amend- 
ed by  the  act  of  1898  (Acts  1898,  p.  110),  pro- 
vided for  a  road  law  to  take  effect  on  a  vote 
of  the  people  of  the  county.  The  one  does  not 
repeal  the  other,  but  the  one  or  the  other  may 
take  effect  upon  being  adopted  by  the  grand 
jury  or  by  popular  vote.  The  act  of  August  8, 
1903  (Acts  1903,  p.  103),  is  an  amendment  to 
the  act  of  1806,  and  affects  the  road  law  pro- 
vided for  in  that  act.  It  does  not  directly 
amend  any  section  of  the  Political  Code.  There- 
fore, in  counties  where  the  alternative  road  law 
has  been  adopted  as  provided  by  the  sections 
of  the  Political  Code  cited,  each  male  citizen 
between  the  ages  of  16  and  50  years  is  subject 
to  road  duty,  although  in  any  county  where 
the  other  alternative  road  law  provided  for  by 
the  acts  of  1896,  and  the  amendments  thereof, 
has  been  adopted,  each  male  inhabitant  of  such 
county  between  the  ages  of  21  and  50  years, 
who  is  not  physically  or  mentally  disabled,  is 
made  subject  to  road  duty,  and  although  the 
time  of  service  and  the  amount  of  commutation 
tax  is  different  from  that  under  the  other  sys- 
tem. McGinnia  v.  Ragsdale,  42  a  E.  492,  llt> 
Ga.  245;  Commissioners  of  Hoads,  etc.,  v. 
Bums,  44  S.  £.  828,  118  Ga.  112. 
%.  Same. 

The  amendment  to  the  act  of  1891  (Acta 
f897,  p.  20)  does  not  affect  the  point  now  de- 
cided. 


8.  Sams— Decatxjx  County. 

Decatur  county  is  not  within  the  provisions 
of  the  act  of  August  12,  1903  (Acts  1903,  p. 
10^. 
(Syllabus  by  the  Court) 

Error  from  Superior  Conrt»  Decatur  (boun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  J.  D.  Maxwell,  Jr.,  by  his  next 
friend,  against  E.  J.  Willis  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Randolph  Rossell  and  John  B.  Wilson,  for 
plaintiff  in  error.  Albert  H.  Russell,  for  de- 
fendants In  error. 

PER  CURIAM.    Jadgment  aiBrmedL 

SIMMONS,  a  J.,  absent 


(128  Oa.  32S) 
FLETCHER  ▼.  FLETCHER. 

(Supreme  Court  <^  Georgia.     June  15,  1905.) 

1.  INJT7I7CTI0N— RESTRAJNINQ    TBMPASS— PE- 
TITION. 

It  is  not  necessary  for  a  plaintiff,  who  al- 
leges  himself  to  be  the  true  owner  and  in  pos- 
session of  a  tract  of  land,  to  attach  an  abstract 
of  his  title  to  an  equitable  petition  to  restrain 
a  trespass  by  an  insolvent  trespasser. 

2.  Sakb— Plainxuv  in  Possession. 

A  plaintiff  in  possession  of  land  ondor 
claim  of  ownership,  upon  proof  of  such  posses- 
sion, and  without  showing  a  complete  title,  may 
maintain  against  an  insolvent  wrongdoer  an 
action  to  enjoin  any  interference  with  bis  pos- 
session. 

(SyUabus  by  tbe  Oourt) 

Error  from  Snpoior  Coart,  Berrioi  Coon- 
ty;   R.  G.  Biitchell,  Judge. 

Action  by  George  H.  Fletcher  against  Joe 
Fletcher.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

George  H.  Fletcher  brought  an  equitable 
petition  against  Joe  Fletcher,  and  a  demur- 
rer was  filed  by  the  defendant  The  peti- 
tion was  amended,  and,  as  amended,  alleged 
substantially  that  the  petitioner  was  the 
true  and  lawful  owner  and  in  the  possession 
of  a  certain  described  tract  of  land;  that 
the  defendant  unlawfully,  and  without  au- 
thority from  petitioner,  had  entered  upon 
the  land  and  commenced  cutting  the  sawmill 
timber  thereon  with  the  intention  of  cutting 
and  carrying  away  all  of  the  sawmill  tim- 
ber upon  the  described  tract  of  land;  that 
petitioner  claims  title  to  the  land  and  tim- 
ber by  virtue  of  a  deed  from  James  H. 
Fletch^  to  himself  dated  January  9,  1902; 
that  the  defendant  claims  title  to  65  acres 
of  said  described  land  by  reason  of  a  deed 
from  J.  P.  and  Tucker  Mauldin;  that  J.  P. 
and  Tucker  Mauldin  claim  title  from  J.  L. 
Fletcher,  who  claims  title  from  James  H. 
Fletcher,  petitioner's  grantor;  that  tbe  deed 
from  James  H.  Fletcher  to  J.  L.  Fletcher 
was  never  delivered  to  J.  li.  Fletcher,  but 
was  by  bim  fraudulently  obtained  from  the 
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wife  of  James  H.  Fletcher  by  false  and 
franclaleDt  representations  to  her  that  his 
father,  James  H.  Fletcher,  had  directed  and 
requested  that  she  deliver  the  deed  to  him, 
and  that  relying  upon  this  statement  df 
J.  L.  Fletcher,  Caroline  Fletcher,  wife  of 
James  H.  and  mother  of  J.  L.  Fletcher,  de- 
livered the  deed  to  him;  that  James  H. 
Fletcher  never  directed  that  the  deed  be  de- 
livered to  J.  Xi.  Fletcher,  and  never  ratified 
the  delivery  which  was  made  by  his  wife; 
that  on  the  day  following  the  delivery  of  the 
deed  to  J.  I/.  Fletcher,  and  as  soon  as  he 
ascertained  the  fact,  James  H.  Fletcher  de- 
manded of  J.  L.  Fletcher  the  return  of  the 
deed,  and  was  informed  that  J.  U  Fletcher 
had  sold  a  portion  of  the  land  described  in 
the  deed  to  J.  P.  and  Tucker  Mauldin,  and 
had  delivered  the  deed  to  them,  whereupon 
James  H.  Fletcher  demanded  of  the  Maul- 
dins  a  return  of  the  deed,  and  at  the  same 
time  Informed  them  that  the  deed  had  neyer 
been  delivered  by  him  to  J.  L.  Fletcher; 
that  the  Mauldind  returned  the  deed  to 
James  H.  Fletchezv  and  it  was  destroyed  by 
him.  It  was  further  alleged  that  at  the 
time  of  the  retom  of  the  deed  to  James  H. 
Fletcher  and  its  destruction  by  him  J.  L. 
Fletcher  had  not  conveyed  the  land  to  the 
Mauldins,  but  that  they  had  actual  notice, 
at  the  time  the  deed  was  made  to  them  by  J. 
L.  Fletcher,  that  he  had  fraudulently  pro- 
cured possession  of  the  deed  from  James  H. 
Fletcher;  that  the  defendant  also  had  ac- 
tual notice  that  J.  L.  Fletcher  had  never 
had  title  to  the  land  at  the  time  he  (the  de- 
fendant) purchased  It  from  J.  P.  and  Tuck- 
er Mauldin;  that  i>etitioner  went  into  pos- 
session of  the  land  Immediately  upon  receiv- 
ing his  deed  from  James  H.  Fletcher,  which 
deed  was  upon  a  fair-  and  valuable  consid- 
eration, and  that  he  still  is  in  possession  of 
the  same;  that  the  title  claimed  by  Joe 
Fletcher  is  a  cloud  on  petitioner's  title;  and 
that  the  defendant  is  insolvent.  The  prayer 
was  for  the  cancellation  of  the  deeds  from 
J.  H.  Fletcher  to  J.  K  Fletcher,  from  J.  L. 
Fletcher  to  J.  P.  and  Tucker  Maul|d4n,  and 
from  J.  P.  and  Tucker  Mauldin  to  the  de- 
fendant; and  that  the  defendant  be  restrain- 
ed from  interfering  with  the  timber  on  said 
land,  or  with  the  plaintiff's  possession.  The 
demurrer  was  upon  the  ground  that  the  al- 
legations in  the  petition,  taken  together 
with  the  alleged  abstract  of  title,  failed  to 
show  that  the  plaintiff  had  sufilcient  title 
to  the  lands  described  in  the  petition  to  en- 
title him  to  the  relief  prayed.  The  demur- 
rer was  sustained,  and  the  plaintiff  excepts. 

R.  A.  Hendricks  and  McDonald  &  Quincey, 
for  plaintiff  In  error.  H.  B.'  Peeples  and  L. 
Kennedy,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facts).  The 
petition  was  not  good  as  a  proceeding  to  can- 
cel title  to  land  because  the  parties  to  the 
deeds  sought  to  be  canceled  were  not  parties 
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to  the  petition.  Neither  was  there  any 
.prayer  for  damages  for  the  trespass  actually 
committed.  So  the  petition  was  solely  a  pro- 
ceeding for  Injunction  to  restrain  the  defend- 
ant from  cutting  or  removing  the  timber,  or 
in  any  wise  interfering  with  the  plaintiff's 
possession.  An  action  of  trespass  ^pon. realty, 
brought  to  recover  damages  to  the  freehold, 
is  not  maintainable  by  one  who  is  not  in  pos- 
session of  the  land,  unless  he  shows  him- 
self to  be  the  true  owner  thereof.  Whiddon 
T.  Williams  Lumber  (Company,  98  Qa.  700,  25 
S.  E.  770.  If  the  t>laintlff  10  ta  possession  of 
the  land  under  a  claim  of  ownership,  upon 
proof  of  such  possession,  and  without  show- 
ing a  complete  title,  he  may  maintain  against 
a  wrongdoer  an  action  for  a  trespass  upon 
the  property  committed  while  such  possession 
existed.  McDonough  v.  Carter,  98  Ga.  703, 
25  S.  E.  988.  Where  the  plaintiff  relies  upon 
possession,  be  must  have  the  actual  physical 
possession  of  the  property  upon  which  the 
trei^asB  was  alleged  to  have  been  committed 
to  support  his  right  to  recover  even  ai^  against 
a  wrongdoer.  Ault  t.  Meager,  112  Ga.  148, 
87  S.  E.  185.  The  petition  is  not  a  suit  to 
recover  damages  to  the  freehold,  but  Is  solely 
to  enjoin  an  Interference  of  the  plaintiff's 
possession  by  a  trespasser.  The  allegations 
as  to  the  manner  in  which  the  defendant 
claimed  his  right  to  the  timber  upon  a  part  - 
of  the  land  described  in  the  petition  were  evl- 
dehtly  Intended  by  the  pleader  to  show  that 
th^  defendant  was  a  trespasser,  and  that  his 
title  was  fraudulent  If  the  defendant  relied 
upon  his  conv^ance  from  the  Mauldins  as 
authority  to  cut  the  timber,  and  had  knowl- 
edge at  the  time  he  purchased  from  the  Maul- 
dins how  their  title  had  been  obtained,  his 
status  would  in  no  wise  be  superior  to  that 
of  his  grantors.  His  grantors,  the  Mauldins, 
according  to  the  allegations  of  the  petition, 
knew  at  the  time  they  purchased  and  obtain- 
ed their  deed  from  J.  L.  Fletcher  that  J.  L. 
Fletcher  had  fraudulently  possessed  himself 
of  a  deed  which  had  been  executed,  but  never 
delivered,  by  plaintiff's  grantor.  So  that  the 
case  made  by  the  petition  Is  that  of  a  plain- 
tiff who  alleges  himself  to  be  in  the  actual 
possession  of  a  tract  of  land  under  a  deed, 
and  who  is  seeking  to  enjoin  an  interference 
with  that  possession  by  an  Insolvent  tres- 
passer. It  is  not  necessary  to  show  a  perfect 
title  to  land  to  entitle  a  complainant  to  enter 
a  court  of  equity  and  seek  relief  against  an 
Interference  of  his  possession  by  a  trespasser. 
^  prima  fade  title  is  sufficient  in  the  absence 
of  a  better  outstanding  title.  McArthur  v. 
Matthewson,  67  Ga.  134.  The  possession  of 
land  under  a  deed  raises  the  presumption 
that  the  possession  is  rightful,  and  that  the 
possessor  has  a  prima  facie  title.  The  peti- 
tion in  this  case  should  not  have  been  (Wh- 
missed  on  demurrer,  but  the  plaintiff  sliouiil 
have  been  given  an  opportunity  to  prove  th« 
facts  alleged  in  his  petition,  and  upon  proof 
of  the  allegations  therein  contained  he  would 
be  entitled  to  a  permanent  liUnnctjoa  against 
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the  defendant,  unless  be  showed  a  better  title 
to  the  timber  than  that  held  by  the  plaintiff. 
Accordingly,  It  was  error  to  sustain  the  de- 
Ainrrer  on  the  ground  that  the  plaintiff  had 
not  shown  such  right  or  title  as  would  en- 
title him  to  the  writ  of  injunction. 
Reversed. 

SIMMONS,  0.  J.,  absent 


(123  Oa.  SaS) 

FLETCHER  t.  FLETCHER. 
(Supreme  Court  of  Georgia.     June  15,  1905.) 

1.  Injunction— CiTTTiNo   Timber— Petition. 

SecUon  4927  of  the  Civil  Code  of  1895  pro- 
vides  for  applying  for  an  injunction  against  cut- 
ting timber  in  certain  cases  and  upon  certain 
conditions  therein  stated  without  the  necessi- 
ty for  alleging  or  proving  insolvency  of  the 
defendant  or  the  irreparable  nature  of  the  dam- 
ages which  will  result.  But  where  this  section 
is  not  relied  on,  and  the  plaintiff  seeks  to  en- 
join the  commission  of  a  trespass  on  the  ground 
that  the  defendant  is  insolvent  and  the  dam- 
ages will  be  Irreparable,  the  requirement  of  that 
section  that  the  plaintiff  shall  attach  an  ab- 
stract of  his  title  nas  no  application. 

2.  Same— Ibbeparable  Damage. 

Where  the  plaintiff  seeks  to  enjoin  a  tres- 
pass on  the  ground  that  the  defendant  is  in- 
solvent and  the  damages  will  be  irreparable,  an 
allegation  that  he  is  the  true  and  lawful  owner 
of  the  land  described  in  the  petition  is  sufiBcient 
to  withstand  a  demurrer. 
8.  Same. 

Section  5002  of  the  Civil  Code  of  1895  does 
not  apply  to  such  a  case,  it  not  being  an  action 
to  recover  land,  but  an  equitable  proceeding  to 
enjoin  a  trespass. 

4.  Same— Petition. 

In  such  an  action,  where  the  plaintiff  did 
not  affirmatively  allege  without  qualification 
that  he  was  the  owner  of  the  land  described,  or 
set  up  any  possession  thereof,  but  alleged  mere- 
ly that  he  was  the  only  true  and  lawful  owner, 
and  had  a  true  and  complete  title  to  the  land, 
"as  will  fully  appear  bv  reference  to  abstract 
of  title  hereto  attached,^*  and  thereupon  volun- 
tarily attached  such  an  abstract  thus  referred 
to  and  made  a  part  of  his  pleading,  and  where 
it  showed  on  its  face  that  one  of  the  muniments 
of  title  on  which  the  plaintiff  relied  was  a  par- 
titioning of  land  lying  in  one  county  by  par- 
titioners  appointed  by  the  superior  court  of 
another  county,  and  there  was  nothing  to  show 
how  the  court  acauired  jurisdiction  of  such 
partitioning  proceeding,  the  petition  was  demur- 
rable. Williamson  v.  White,  28  S.  E.  846,  101 
Qa.  276  (8),  279,  65  Am.  St  Rep.  802. 

5.  Same— Abstract  of  Title. 

The  decision  in  Yonn  v.  Pittman,  9  S.  E. 
667,  82  Ga.  637,  had  reference  to  the  abstract 
of  title  attached  to  a  statutory  action  of  com- 
plaint for  land. 
(Syllabus*  by  the  Court) 

Error  from  Superior  Conrt,  Berrien  Coun- 
ty; It  G.  Mitchell,  Judge. 

Application  by  Joe  Fletcher  against  Jos. 
H.  Fletcher.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

R.  A.  Hendricks  and  McDonald  &  Quin- 
cey,  for  plaintiff  in  error.  H.  B.  Peeples  and 
Ia  Kennedy,  for  defendant  in  error. 

LUMPKIN,  J.    Judgment  affirmed. 

SIMMONS,  a  J^  absent 


(123  Ga.  470) 
FLETCHER  et  al.  v.  FLETCHER. 

(Supreme  Court  of  Georgia.     June  17,  1905.) 

1.  LaNDLOBD    and    TBNAIfT—SXTlOIAllT    PSO- 
OEEDINGS. 

When  a  tenant  places  a  subtenant  in  pos- 
session, and  the  latter  remains  in  possession 
beyond  the  term,  the  original  tenant  is  to  be 
regarded  as  holding  over  beyond  his  terra,  and 
a  summary  joint  proceeding  for  possession 
against  him  and  the  subtenant  is  authorized. 

2.  Save— Judgment. 

In  such  a  proceeding  a  judgment  In  fiiTor 
of  the  plaintiff  for  the  possession  of  the  prem- 
ises should  be  entered  against  both  of  the  de- 
fendants, and  a  judgment  for  double  rent 
against  the  original  tenant  only. 

3.  Same— Instructions. 

Those  portions  of  the  charge  which  were 
objected  to  were  not  erroneous  for  any  reason 
assigned.  The  requests  to  charge,  so  far  as 
legal  and  pertinent,  were  covered  oy  the  gen- 
eral charge,  which  fairly  submitted  to  the  jury 
the  controlling  issue  in  the  case.  The  evidence 
amply  warranted  the  verdict,  and  no  reason 
appears  for  reversing  the  judgment. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Irwin  County; 
D.  M.  Roberts,  Judge. 

Action  by  Joe  Fletcher  against  George  H. 
Fletcher  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed,  with 
directions. 

Joe  Fletcher  made  affidavit  before  a  Jus- 
tice of  the  peace  that  he  was  the  owner  of 
a  described  parcel  of  land;  that  he  had  rent- 
ed the  same  to  George  H.  Fletcher  for  the 
year  1901;  that  the  term  had  expired,  and 
he  desired  possession;  that  George  H.  Fletch- 
er and  one  David  Christmas  were  holding 
possession  as  tenants  holding  over;  and  that 
he  had  demanded  possession  of  each  of  them 
since  the  expiration  of  the  term,  and  they 
had  refused  to  deliver  possession  to  him. 
The  affidavit  was  amended  by  adding  an 
averment  that  Christmas  was  holding  under 
George  H.  Fletcher  and  claiming  possession 
as  a  subtenant  of  George  H.  Fletcher,  and 
that  they  were  holding  over  beyond  the  term. 
George  H.  Fletcher  and  Christmas  each  filed 
a  counter  affidavit  and  gave  bond.  The 
papers  were  returned  to  the  superior  court 
for  trial.  The  defendants  moved  to  dismiss 
the  proceeding  on  the  following  grounds:  (1) 
The  affidavit  falls  to  allege  that  the  plaintiff 
had  consented  that  Christmas  should  become 
the  subtenant  of  George  H.  Fletcher  or  the 
tenant  of  plaintiflT.  (2)  George  H.  Fletcher 
and  Christmas  could  not  be  proceeded  against 
jointly.  (3)  Unless  the  plaintiff  consented 
that  Christmas  should  become  the  tenant  of 
George  H.  Fletcher,  Christmas  was  an  in- 
truder, and  should  have  been  proceeded 
against  as  such.  The  court  overruled  this 
motion,  and  the  defendants  excepted  pen- 
dente lite.  The  trial  resulted  in  a  verdict 
in  favor  of  the  plaintiff  for  the  possession  of 
the  premises  and  $50  rent.  Upon  this  verdict 
a  judgment  was  entered  that  possession  be 
delivered  to  the  plaintiff,  and  that  he  recover 
of  the  defendants  |50  rent  and  costB.    The 
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defendants  made  a  motion  for  a  new  trial, 
^whicb  was  oTerruled.  They  excepted,  a»- 
algnlng  error  upon  the  Judgment  overruling 
the  motion  to  dismiss  and  upon  that  over- 
mling  the  motion  for  a  new  trial. 

McDonald  &  Quincey,  for  plaintiffs  in  er- 
ror. L.  Kennedy  and  E.  D.  Graham,  for  de- 
fendant in  error. 

CX)BB,  J.  1.  When  a  tenant,  either  with 
or  without  the  consent  of  the  landlord,  sub- 
lets the  premises  and  places  the  subtenant 
in  possession,  and  the  latter,  claiming  only 
under  the  tenant,  remains  in  possession  after 
the  term  has  expired,  sudi  possession  Is  a 
holding  over  of  the  tenant,  and  authorizes  a 
proceeding  by  the  landlord  against  the  tenant 
as  a  tenant  holding  over.  A  tenant  holding 
over  is  liable  for  double  rent,  and  he  cannot 
evade  this  liability  by  so  arranging  the  pos- 
session that  the  same  is  not  actually  in  him, 
but  in  another  claiming  under  him.  The 
landlord  Is  permitted,  under  certain  circum- 
stances, either  during  the  term  or  after  it 
has  expired,  to  treat  the  subtenant  as  bis  own 
tenant,  and  to  proceed  against  him  as  such 
either  for  rent  or  for  possession.  Hudson  v. 
Stewart,  110  Ga.  37,  35  S.  E.  178,  and  cit. 
But  the  landlord  is  not  compelled  to  do  this. 
He  may  still  treat  the  person  with  whom  he 
dealt  as  his  tenant,  and  nothing  done  by  such 
person  can  relieve  him  from  any  of  the  lia- 
bilities to  the  landlord  which  the  relation  im- 
poses. The  purpose  of  the  summary  pro- 
ceeding which  the  law  gives  against  a  tenant 
holding  over  is  to  oust  the  tenant  and  place 
the  landlord  in  possession.  If  the  landlord 
sees  fit  to  treat  the  subtenant  as  his  tenant 
and  proceed  against  him  as  such,  he  cannot 
afterwards  hold  the  original  tenant  to  any 
liability  for  double  rent,  for  this  liability 
arises  under  tbe  statute,  and  Is  an  incident 
to  the  proceeding  to  oust  the  tenant.  The 
landlord  is  therefore  entitled  by  this  sum- 
mary proceeding  to  have  possession  delivered 
to  him  and  a  judgment  against  his  tenant  for 
double  rent  To  completely  accomplish  the 
purpose  of  the  statute  and  give  to  the  land- 
lord a  Judgment  for  double  rent  against  the 
person  with  whom  he  had  dealt  it  Is  there- 
fore necessary  that  the  proceeding  should  be 
so  directed  that  the  actual  occupant  would  be 
ousted  and  a  Judgment  for  the  double  rent 
entered  against  the  tenant  This  cannot  be 
accomplished  unless  both  the  tenant  and  the 
subtenant  are  parties  to  the  proceeding.  The 
afildavit,  as  amended,  set  forth  the  exact 
condition  of  affairs  as  they  existed.  The  ten- 
ant was  holding  over,  not  by  himself,  but 
by  another,  and  the  landlord  desired  posses- 
sion from  the  subtenant,  and  a  judgment  for 
double  rent  against  the  tenant  This  could 
be  accomplished  by  making  them  both  parties 
to  the  proceeding.  In  Richardson  v.  Harvey, 
37  Ga.  229,  there  is  a  dictum  by  Mr.  Chief 
Justice  Warner  to  the  effect  that  in  a  pro- 
ceeding against  a  subtenant  to  evict  him  as 
a  tenant  holding  over  it  was  discretionary 


with  the  court  whether  the  original  tenant 
should  be  made  a  formal  party  to  the  pro- 
ceeding; that  he  could  defend  in  the  name 
of  the  subtenant,  but  that  the  court  might 
permit  him  to  be  made  a  formal  party  if  it 
saw  fit  to  do  so.  In  that  case  the  court  had 
refused  to  allow  the  tenant  to  be  made  a 
party,  and  this  Judgment  was  not  reversed, 
simply  for  the  reason  that  It  appeared  from 
the  record  that  he  had  not  been  deprived  of 
any  substantial  right  by  this  ruling,  as  his 
defenses  had  been  fully  made  In  the  name  of 
his  subtenant  If  in  a  proceeding  against 
the  subtenant  where  the  landlord  has  elect- 
ed to  treat  him  as  his  tenant  the  original 
tenant  could,  in  the  discretion  of  the  court 
be  made  a  party  defendant,  it  would  seem 
for  a  stronger  reason  that  the  landlord,  at 
the  inception  of  the  proceedings,  could  make 
both  the  original  tenant  and  the  subtenant 
or  actual  occupant  parties  to  the  eviction 
proceedings.  There  was  no  error  in  overrul- 
ing the  motion  to  dismiss  the  proceeding.  In 
the  case  of  Grlzzard  v.  Roberts,  110  Ga.  41, 
35  S.  B.  291,  the  persons  who  were  sought  to 
be  made  parties  in  the  proceeding  claimed  to 
be  the  owners  of  the  land,  and  desired  to  set 
up  a  claim  adverse  to  that  of  the  landlord, 
alleging  that  the  defendant  was  their  tenant. 
They  were  entire  strangers  to  the  only  issue 
made  by  the  proceeding,  and  therefore  could 
not  under  any  circumstances,  be  made  par- 
ties to  the  case. 

2,  8.  The  motion  for  a  new  trial  contains 
numerous  grounds,  assigning  error  upon  ex- 
tracts from  the  charge  and  upon  the  refusal 
to  give  various  requests  to  charge.  The  case 
turned  upon  the  question  whether  Christmas 
had  gone  into  possession  before  the  term  ex- 
pired as  the  tenant  of  George  H.  Fletcher,  or 
as  the  tenant  of  the  plaintiff,  or  whether 
George  H.  Fletcher  had,  during  the  term, 
abandoned  possession,  Christmas  entering  as 
an  Intruder,  and  having  no  connection  with 
George  H.  Fletcher,  and  after  the  term  had 
expired  made  a  contract  of  rental  with 
George  H.  Fletchef,  who  then  claimed  to  be 
the  owner  of  the  premises  by  a  title  para- 
mount to  that  of  the  plaintiff.  This  issue  was 
fairly  submitted  to  the  Jury  under  the  judge's 
charge.  Those  portions  of  the  charge  that 
were  excepted  to  were  not  erroneous  for  any 
reason  assigned,  and  the  requests  to  charge, 
so  far  as  legal  and  pertinent,  were  covered 
by  the  general  charge.  The  evidence  fully 
authorized  the  finding  that  the  possession  of 
George  H.  Fletcher  during  the  term  and  the 
entry  of  Christmas  was  the  result  of  a  col- 
lusive arrangement  to  defeat  the  rights  of 
the  plaintiff,  and  therefore  neither  Christ- 
mas nor  George  H.  Fletcher  could,  as  against 
the  plaintiff  in  the  proceeding  to  oust  them 
from  possession  as  tenants  holding  over,  set 
up  a  title  adverse  to  the  plaintiff  until  they 
had  surrendered  possession  to  him.  Grlz- 
zard V.  Roberts,  supra.  While  the  proceed- 
ing was  properly  brought  against  George  H. 
Fletcher  and  Christmas  for  the  possession, 
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we  do  not  think  that  Christmas  is  liable  to 
the  plaintiff  for  double  rent,  and  that  the 
judgment  for  rent  should  have  been  entered 
against  George  H.  Fletcher  alone.  Dirfectlon 
Is  given  that  the  judgment  be  amended  so  as 
to  be  a  judgment  for  possession  against  both 
of  the  defendants  and  a  judgment  for  the 
double  rent  against  the  defendant  Fletcher 
only.  There  was  no  error  requiring  a  re- 
versal of  the  judgment 

Judgment  affirmed,  with  direction.  All 
the  Justices  concur,  except  SIMMONS,  C.  J^ 
absent 


(123  Ga.  836) 
BEDGOOI>-HOWELL    CO.    v. 


MOOBB. 


(Supreme  Court  of  Georgia.     June  16,  1906.) 

1.  Contracts— Fraudulent  Alteration. 

"If  a  written  contract  be  altered  intention- 
ally, and  in  a  material  part  thereof,  by  a  person 
claiming  a  benefit  under  it,  with  intent  to  de- 
fraud the  other  party,  such  alteration  voids  the 
whole  contract  at  the  ontion  of  the  other  par- 
ty."   av.  Code  1895,  S  3702. 

2.  Chattel  Mortgage  —  Fraudulent  Al- 
teration. 

An  intentional  and  fraudulent  insertion  of 
additional  property  in  a  chattel  mortgage  by 
the  mortgagee  renders  the  instrument  void. 
Bowser  v.  Cole,  11  S.  W.  1131,  74  Tex.  222; 
Hollingsworth  v.  Holbrook,  45  N.  W.  561,  80 
Iowa,  151,  20  Am.  St.  Rep.  411. 

[Ed.  Note. — For  cases  In  point,  see  vol.  2, 
Cent  Dig.  Alteration  of  Instruments,  §§  117» 
185-139.f 

8.  Appeal— Harmless  Error. 

**The  materiality  of  an  alteration  is  a 
question  of  law;  the  fact  of  an  alteration  is 
a  question  for  the  jury."  Civ.  Code  1895,  S 
8703.  That  the  court,  in  one  portion  of  Its 
charge,  leaves  the  materiality  of  an  alleged  al- 
teration to  the  jury,  Is  not  cause  for  new  trial 
when  the  alteration.  If  made,  was  unquestion- 
ably material, , and  the  jury  found  that  it  was 
made. 

4.  New  Trial^Insiructions. 

Refusal  to  give  an  oral  request  In  charge 
is  not  cause  for  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error.  S  4223;  vol.  46, 
Cent  Dig.  Trial.  |S  614-516.] 

5.  Chattel  Mortgage— Fojreclosurk. 

The  verdict  was  authorized  by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Thomas  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  the  Bedgood-Howell  Company 
against  W,  R.  Moore.  Judgment  for  defend- 
ant, and  plalntifT  brings  error.    Affirmed. 

J.  D.  McKenzie,  Roddenberry  ft  Luke,  and 
Shipp  &  Kline,  for  plaintiff  in  error.  W.  H. 
Hammcmd,  for  defendant  in  error* 

FISH,  P.  J.    Judgment  affirmed. 

SIMMONS,  a  J.,  absent 

(123  OtL  296) 

RUMBLD  et  al.  v.  TTUS  et  al. 

(Supreme  (^urt  of  Georgia.     June  15,  1905.) 

BAKKa—lKSOLVEifCT— Reorganization— Sub- 

sequent  Failure— Rights   of  Creditors. 

A  bank  was  placed  in  the  hands  of  a  re- 

eelver.     Pending   the   Moeiv>er8faip   proceeding 


the  bank  filed  a  motion  alleging  that  It  was  sol- 
vent and  able  to  pay  all  of  Its  creditors,  set 
forth  a  scheme  under  which  it  claimed  that 
it  could  be  reorganized  to  the  advantage  of  its 
creditors,  and  praved  that  its  assets  be  surren- 
dered to  it  for  this  purpose.  Certain  of  its- 
creditors  and  depositors  agreed  in  writing  to- 
the  alleged  reorganisation  scheme,  and  pledged 
themselves  to  aid  in  securing  a  dismissal  of  the 
receivership  proceeding.  The  motion  was- 
granted,  and  the  assets  of  the  bank  turned  over 
to  it,  upon  which  it  proceeded  to  do  business 
under  a  different  name,  but  under  the  old  char- 
ter. The  scheme  failed,  and  the  bank  again 
made  an  assignment.  tJpon  the  petition  of 
some  of  its  creditors  it  was  again  placed  in  the 
hands  of  a  receiver.  Its  assets  are  not  suffi- 
cient to  pay  all  of  its  creditors.  Held^  that  un- 
der the  facts  appearing  in  the  record  in  the  di»- 
tribution  of  such  assets  deitositors  who  were 
not  parties  to  the  agreement  and  the  applica- 
tion for  a  surrender  of  the  assets  under  the 
first  receivership  are  entitled  to  priority  over 
those  who  were. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pike  County; 
R.  B.  Russell,  Judge. 

lu  the  matter  of  the  insolvency  of  the 
People's  Bank  of  Barnesville  W.  G.  Tyus 
and  W.  M.  Rice  &  Sons  intervened.  P.  Rum- 
ble and  others,  receiyers  of  the  bank,  demifr- 
red  to  the  intervention,  and  from  orders  over- 
ruling the  demurrer  and  requiring  them  to> 
pay  the  claims  of  the  interveners  the  receiv- 
ers bring  error.    Affirmed. 

The  Barnesville  Savings  Bank,  upon  the 
petition  of  Rogers  and  others,  as  creditors* 
was  placed  in  the  tiands  of  a  receiver.  While 
this  case  was  pending  the  savings  bank  filed 
an  application  in  the  superior  court  in  wliich 
the  following  allegations  were,  in  substance, 
made:  Since  the  bank  was  placed  in  the 
hands  of  a  receiver,  the  bank  has  become 
solvent,  and  able  to  pay  its  debts.  The  bank 
has  perfected  plans  for  a  reorganization,  and 
its  capital  stock  has  been  subscribed  for 
anew  by  solvent  persons,  and  the  bank  wil> 
be  reorganized  under  its  present  charter  a» 
soon  as  the  receiver  is  discharged.  A  list 
of  subscribers  and  tlie  amounts  of  their  sub- 
scriptions were  set  forth.  As  soon  aa  the 
bank  is  reorganized,  debts  due  it,  amounting 
to  $09,000,  will  be  paid  to  it  The  depositora 
in  the  bank  have  agreed  to  take  $20,000  of 
the  preferred  stock  of  the  Barnesville  Manu* 
facturing  Company,  a  corporation  which  was 
a  debtor  of  the  bank  in  a  large  amount,  as 
a  credit  on  their  respective  deposits.  Unless 
the  bank  is  reorganized,  the  debts  due  It 
above  referred  to  will  be  lost  All  of  the 
depositors  tn  the  baak,  except  a  few,  whose 
deposits  amount  to  about  $6,000,  have  signed 
an  agreement  by  which  they  agree  to  accept 
preferred  stodc  as  above  indicated  as  a  credit 
on  their  deposits,  and  then  to  take  10  per 
cent  of  their  deposits  in  cash  and  the  re- 
mainder in  two  equal  payments.  The  bank 
tenders  a  bond  in  the  sum  of  $50,000,  condi- 
tioned to  pay  the  depositors  the  amouat  of 
their  deposits  in  acoordance  with  sooh  agree- 
ment. The  bank  has  arranged  to  discharge 
all  other  debts  doe  other  persons.    It  is  to 
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the  beat  interests  of  all  parties  concerned 
that  the  receiver  be  discharged  by  the  court, 
and  the  bank  turned  over  to  its  stockholders, 
BO  that  it  can  be  reorganized;  for  in  this 
way  the  debts  due  the  bank  will  be  paid,  a 
new  capital  stock  will  be  paid  in,  and  a  bond 
in  the  sum  of  $50,000  given  for  the  protection 
of  the  depositors  who  are  parties  to  the 
agreement;  whereas,  if  the  reorganization  is 
not  allowed  to  take  place,  the  creditors  of  the 
bank  will  probably  not  receive  more  than  20 
cents  on  the  dollar.  The  prayer  was  that 
the  receiver  be  discharged,  and  ordered  to 
turn  over  to  the  bank  and  its  stockholders  all 
its  assets  and  effects  in  his  hands.  The 
agreement  referred  to  in  the  application  was 
exhibited  to  the  court.  In  it  certain  deposit- 
ors, through  their  representatives,  agreed  to 
the  reorganiaation  scheme  set  forth  in  the 
application  of  the  bank,  and  pledged  their 
efforts  to  secure  a  dismissal  of  receivership 
proceedings,  a^j  well  as  a  idmilar  proceeding 
against  the  Barnesvllle  Manufacturing  Ck>m- 
pany  in  the  federal  court,  upon  condition 
that  the  bank  would  give  bond  as  set  forth 
in  the  application.  Upon  consideration  of  the 
application  and  agreement,  the  court  passed 
an  order  reciting  that:  **After  hearing  evi- 
dence and  argument  upon  the  foregoing  mo- 
tion, and  considering  the  agreement  of  the 
depositors  and  creditors  of  said  bank,"  It  is 
ordered,  "upon  consent  of  all  parties,  that 
the  motion  be  sustaineil,  the  receiver  dis- 
charged, the  case  dismissed,  and  the  assets 
and  effects  of  the  bank  surrendered  to  it.** 
Tb^eafter  the  bank  received  its  assets  and 
effects,  undertook  to  put  into  operation  the 
scheme  set  forth  in  its  motion,  and  proceed- 
ed to  do  business  under  the  name  of  the  Peo- 
ple's Bank  of  Barnesvllle,  the  charter  having 
been  amended  as  to  the  corporate  name. 
The  charter  was  subsequently  amended  so  as 
to  change  the  liability  of  the  stockholders. 
The  scheme  failed,  the  bank  made  an  assign- 
ment, and  a  second  application  for  receiver 
was  made  by  certain  of  the  creditors  of  the 
bank.  In  this  proceeding  W.  O.  Tyus  and  W. 
M.  Rice  A  Sons  intervened,  and  asked  to  be 
made  parties.  They  alleged  that  they  were 
depositors  of  the  Barnesvllle  Savings  Bank, 
set  forth  the  facts  in  reference  to  the  man- 
agement of  the  bank's  affairs  and  the  re- 
ceivership above  set  forth,  averred  that  they 
were  not  parties  to  the  application  for  a  sur- 
render of  the  assets  of  the  bank  under  the 
original  receivership,  that  they  were  not 
among  the  creditors  of  the  bank  who  con- 
sented to  that  scheme,  that  the  receivers  had 
in  their  poesessibn  sufficient  assets  of  the 
bank  to  pay  the  Interveners'  demands  in  full, 
and  prayed  that  in  the  distribution  of  those 
assets  they  be  allowed  priority  over  those 
creditors  who  consented  to  the  alleged  scheme 
of  reorganization.  The  receivers  demurred 
to  and  answered  the  intervention.  The  court 
overruled  the  demurrer,  and,  the  case  having 
been  submitted  to  the  judge  without  the  in- 
tervention of  a  ivry,  he  granted  an  order  re- 


quiring the  receivers  to  pay  in  full  the  de- 
mands of  the  interveners  before  payment  was 
made  to  other  creditors  who  were  parties  to 
the  agreement  above  set  forth.  It  appeared 
from  the  evidence  that  the  interveners  were 
not  parties  in  any  way  to  the  scheme  of  the 
bank,  or  the  motion  under  which  its  assets 
were  surrendered  to  it;  that  the  averment 
in  the  motion  that  the  bank  was  solvent,  and 
able  to  pay  its  creditors,  was  untrue;  and 
that  there  was  In  the  hands  of  the  receivers 
a  BUfflelent  amoont  of  the  assets  of  the  bank 
to  pay  the  claims  of  the  interveners,  though 
not  enough  to  pay  all  the  other  creditors 
of  the  bank.  The  receivers  excepted  to  the 
orders  overruling  the  demurrer  and  requiring 
them  to  pay  the  claims  of  the  interveners. 
The  contest  is  between  depositors  of  the  bank 
who  did  not  consent  to  the  alleged  reorgan- 
ization scheme  of  the  bank  and  creditors  who 
were  instrumental  in  securing  an  order  re- 
leasing to  the  bank  its  assets. 

W.  W.  Lambdin  and  J.  F.  Redding,  for 
plaintiffs  in  error.  Bobt  L.  Berner,  for  de- 
fendants in  error. 

COBB,  J.  The  assets  of  the  Barnesvllle 
Savings  Bank  were  placed  in  the  hands  of  a 
receiver  under  an  equitable  petition  filed  by 
some  of  its  creditors.  A  copy  of  the  petition 
is  not  in  the  record,  but  it  is  to  be  inferred 
that  it  was  an  equitable  petition  In  the  na- 
ture of  a  creditors'  bill  filed  in  behalf  of  all 
the  creditors  of  the  bank,  and  especially  In 
behalf  of  depositors.  While  this  case  was 
pending,  and  the  receiver  was  proceeding  to 
gather  in  the  assets  and  wind  up  the  affairs 
of  the  bank,  it  filed  an  application  to  the 
court  asking  that  its  assets  be  returned  to 
It,  so. that  they  might  be  used  and  appropri- 
ated in  furtherance  of  a  scheme  to  rehabili- 
tate the  bank,  which  is  set  forth  in  the  mo- 
tion. It  was  distinctly  averred  in  the  mo- 
tion that  there  were  depositors  whose  claims 
aggregated  |6,000,  who  had  not  consented  to 
the  scheme  proposed;  and  it  was  also  stated 
in  emphatic  terms  that  at  the  time  the  mo- 
tion was  filed  the  bank  was  solvent.  Upon 
this  representation  the  court  permitted  the 
bank  to  take  possession  of  its  assets  and  use 
them  for  the  purpose  stated  in  the  motion. 
It  is  inconceivable  that  the  judge  would 
have  for  a  moment  entertained  the  appli- 
cation except  for  the  unequivocal  statement 
that  the  bank  was  solvent,  which  could  con- 
vey no  other  idea  to  the  mind  of  any  one  to 
whom  the  representation  was  made  than 
that  the  bank  was  able  to  meet  all  demands 
of  every  creditor,  and  was  in  a  position 
where  the  rights  of  creditors  would  not  at 
all  be  imperiled  by  the  court  releasing  the 
assets  from  its  custody.  It  is  hardly  neces- 
sary to  state  that  under  no  circumstances 
would  a  judge  of  the  superior  court  have 
granted  such  an  application  to  embark  the 
assets  of  an  Insolvent  bank  into  the  uncer- 
tain scheme  set  forth  in  the  application  ex- 
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cept  for  the  positive  statement  that  the  bank 
was  in  a  position  where  the  rights  of  Its 
creditors  would  not  be  imperiled  If  Its  as- 
sets were  placed  In  its  hands.  It  does  not 
appear  that  the  plaintiffs  in  the  intervention 
were  parties  to  the  original  receivership  pro- 
ceeding. E}ven  in  a  creditors'  bill  filed  in 
behalf  of  all  the  creditors  of  an  Insolvent  the 
suit  is  between  the  actual  parties  thereto, 
and  the  actual  plaintiffs  have  control  of  the 
case,  and  may  dismiss  it  at  any  time,  or  the 
defendant  may  make  satisfaction  to  them 
and  compel  a  dismissal.  McDougald  v. 
Dougherty,  11  Ga.  570  (7,  8);  Stlnson  y. 
Williams,  35  Ga.  172.  Any  one  interested  In 
such  a  suit  not  a  party  thereto  must  come  in 
and  be  made  a  party  before  it  is  necessary 
that  he  should  be  consulted  as  to  a  dismissal 
of  the  case;  but  when  in  such  a  case  the 
extraordinary  powers  of  the  court  have  been 
invoked,  the  assets  of  the  insolvent  seized  by 
the  court,  and  as  a  result  an  equitable  lien 
attaches  to  the  property  in  the  custody  of 
the  court  in  favor  of  every  creditor  who 
sees  fit  to  come  In  before  decree,  or  even, 
under  some  circumstances,  after  decree,  and 
claim  his  portion  of  such  fund,  while  the 
plaintiffs  have  power  to  retire  as  litigants, 
and  therefore  dismiss  the  case,  so  far  as  their 
rights  are  concerned,  the  question  as  to 
what  shall  be  done  with  the  assets  in  the 
hands  of  the  receiver  is  one  addressed  to  the 
sound  discretion  of  the  Judge,  who  may,  on 
his  own  motion,  give  the  matter  such  direc- 
tion as  the  principles  of  equity  require, 
either  by  imposing  conditions  in  behalf  of 
those  Interested  in  the  fund,  although  not 
parties,  or  by  holding  possession  of  the 
fund  for  a  reasonable  time  to  allow  others  to 
come  In  and  assert  their  rights.  The  Judge 
evidently  thought  that  the  rights  of  all  per- 
sons interested  in  the  assets  were  fully  pro- 
tected, or,  as  said  above,  the  order  would 
never  have  been  granted.  The  scheme  of  the 
bank  was  a  failure.  It  now  appears  that 
the  bank  was  not  solvent;  that  it  not  only 
was  not  in  a  position  where  it  could  pay  all 
the  depositors,  but  was  not  even  in  a  posi- 
tion where  it  could  pay  those  depositors  who 
consented  to  the  use  of  the  assets  for  the 
purpose  of  carrying  out  the  scheme  of  reha- 
bilitation. The  failure  of  the  scheme  was 
followed  by  an  assignment,  and  the  assign- 
ment was  followed  by  a  second  i>etltion  in 
the  nature  of  a  creditors*  bill.  What  is 
left  of  the  assets  of  the  bank  is  again  in  the 
custody  of  a  court  of  equity,  and  those  de- 
positors who  did  not  consent  to  the  scheme, 
which  was  allowed  a  trial  simply  because  of 
the  misinformation  which  the  court  had  as 
to  the  condition  of  the  bank,  now  come,  into 
court  and  ask  that  their  rights  be  protected 
as  against  the  bank  and  those  depositors  who 
saw  fit  to  enter  into  what  now  appears  to 
have  been  a  visionary  scheme  to  place  the 
bank  upon  a  firm  footing.  Those  who  have 
appealed  to  the  court  of  equity  in  the  present 
proceeding  are  depositors  who  entered  with 


the  bank  into  the  scheme  proposed  in  the 
motion  which  resulted  In  the  assets  of  the 
bank  being  restored  to  it  It  would  seem 
there-  could  be  no  question  that  in  equity 
those  depositors  who  had  refused  to  consent 
to  the  scheme  were  entitled  at  least  to  be 
placed  in  the  position  where  they  were  be- 
fore the  assets  of  the  bank  were  turned  over 
to  it  Certainly  they  have  this  equity  against 
those  for  whose  benefit  the  assets  of  the 
bank  have  been  used,  and  this  equity  must 
be  accorded  by  those  persons  before  they 
will  be  entitled  to  any  of  the  equitable 
remedies  which  they  Invoke.  But  it  may  be 
said  that  it  is  Impossible  to  now  determine 
what  amount  would  have  been  received  by 
the  nonassentlng  depositors  under  a  final 
decree  in  the  original  case.  This  is  undoubt- 
edly true.  But  whose  fault  is  it  that  the 
court  cannot  now  restore  the  status  as  it 
existed  at  the  time  the  assets  were  released 
to  the  bank?  It  is  certainly  not  the  fault 
of  the  Interveners,  for  they  have  taken  no 
part  In  the  managem^it  of  the  bank's  af- 
fairs, nor  have  they  directly  or  indirectly 
caused  any  of  them  to  be  handled  for  their 
benefit.  These  assets,  which  are  admitted 
to  have  been  of  large  amount,  have  become 
commingled  with  other  assets,  and  some 
have  been  entirely  lost,  though  it  Is  admit- 
ted that  there  is  in  the  hands  of  the  present 
receivers  a  sufficient  amount  of  the  original 
assets  of  the  bank  to  more  than  discharge 
the  claims  of  the  interveners.  How  much 
these  Interveners  would  have  received  under 
a  decree  in  the  original  case  will  never  be 
known;  but  the  reason  that  it  cannot  be 
known  is  due  entirely  to  the  bank  and  those 
who  consented  for  it  to  enter  into  the  scheme 
above  referred  to.  Loss  must  fall  on  some 
one.  Shall  it  fall  upon  those  who  are  not  in 
any  way  responsible  for  the  misleading  state- 
ment which  caused  the  Judge  to  release  the 
hold  of  the  court  upon  the  assets  of  the 
bank?  Or  shall  it  fall  upon  those  who  made 
the  misleading  statement  and  those  who  have 
consented  that  the  bank  should  use  the  as- 
sets thus  obtained  for  their  benefit?  It 
seems  to  us  there  can  be  but  one  answer  to 
this  question.  The  loss  should  fall  upon 
those  who  sought  to  benefit  themselves  by  a 
proceeding  which  would  never  have  been  al- 
lowed but  for  the  misleading  statements, 
and  this  would  be  true  even  though  they 
were  not  directly  responsible  for  the  state- 
ment, and  even  though  they  might  have  be- 
lieved that  it  was  true;  it  being  now  demon- 
strated that  it  was  not  true,  and  the  officers 
of  the  bank,  through  whose  conduct  they 
hoped  to  be  benefited,  could  certainly  have 
ascertained  the  exact  truth  before  the  state- 
ment was  made  to  the  court  The  case  is, 
indeed,  peculiar  and  exceptional,  but  it  seems 
to  be  one  where  those  who  have  been  guilty 
of  wrongdoing  should  not  be  permitted  to  be 
heard  in  regard  to  equities  which  they  might 
have  against  others  in  reference  to  the  as- 
sets now  in  the  hands  of  the  receiver  until 
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they  have  allowed  wbatever  equity  and  good 
conscience  woold  require  should  he  accorded 
to  those  creditors  interested  in  the  fund  of 
the  insolvent  bank  who  were  not  parties  to 
the  misleadihg  statement  upon  which  the 
court  acted,  nor  responsible  for  the  condition 
of  affairs  which  hai  brought  about  a  tolling 
of  the  fund  residting  from  an  assignment 
and  a  second  receivership.  If  the  court  had 
been'  allowed  to  administer  the  fund  under 
the  first  receivership,  all  creditors  would 
have  been  paid  pari  passu,  and  each  would 
have  been  compelled  to  receive  his  pro  rata 
without  a  murmur;  and,  if  it  could  be  as- 
certained what  would  have  been  that  pro 
rata,  it  may  be  that  all  would  still  be  re- 
quired to  receive  it  But  certainly  the  cred- 
itors who  took  no  part  in  the  application  to 
have  the  funds  released  by  the  court  or  in 
the  subsequent  transactions  should  not  be 
charged  with  any  expenses  or  losses  incident 
to  the  management  of  the  bank  under  the 
scheme,  or  the  assignment,  or  the  second  re- 
ceivership; and  as  the  inability  of  the  court 
now  to  find  out  what  was  the  true  interest 
of  these  nonassenting  creditors  in  reference 
to  the  fund  is  due  to  the  fault  of  those  who 
are  now  clamoring  for  equitable  relief,  they 
will  be  allowed  whatever  equitable  relief 
they  may  be  entitled  to  as  against  those  who 
have  wronged  them,  provided  they  are  will- 
ing to  do  full  equity  under  the  circumstances 
to  those  whom  they  have  wronged.  Under 
all  of  the  circumstances  of  the  case  the  only 
proper  Judgment  that  could  have  been  ren- 
dered was  that  which  required  these  non- 
assenting  creditors  who  are  now  complaining 
to  be  paid  in  full  their  demands,  allowing 
the  court  to  distribute  the  balance  of  the 
fund  for  the  benefit  of  those  who  were  the 
victims  of  the  unfortunate  scheme  which 
was  made  possible  by  a  misrepresentation 
of  a  material  fact  at  the  time  their  repre- 
sentatives took  charge  of  the  assets  of  the 
bank. 

The  additional  record  which  the  judge 
caused  to  be  transmitted  to  this  court  under 
an  order  was  necessary  in  order  to  put  the 
court  in  full  possession  of  the  case  in  all  of 
Its  details,  and  therefore  the  motion  to  tax 
the  costs  of  this  additional  record  against  the 
defendant  in  error  will  not  be  granted. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  SIMMONS,  0.  J.,  absent 
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MATHEWS  V.  ROUNTREB. 
(Supreme  Court  of  Georgia.     June  15,  1905.) 

1.  Widow's  Suppobt  —  Aixowancb— Caveat 
—Right  to  File. 

Not  only  heirs,  legatees,  and  creditors  of 
an  estate,  but  also  all  other  persons  concerned 
in  the  legal  administration  of  the  assets  thereof, 
including  a  co-surety  of  the  decedent  on  a  bond 
on  which  suit  has  been  brought,  may  interpose 
a  caveat  to  an  application  for  a  year's  support 

2.  Appeal  —  Review  —  Interlocutort  In- 
junctiow. 

Until  final  judgment  be  rendered  in  the 
trial  court,  no  interlocutory  ruling  which  would 


not  have  finally  disposed  of  tiie  ease  if  rendered 
in  favor  of  the  excepting  party  can  be  brought 
under  review  in  this  court. 

[Ed.  Note. — For  cases  in .  point,  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  {§  402-416.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Brooks  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Application  of  Hannah  Mathews  for  a 
year's  support  S.  S.  Rountree  filed  a  caveat. 
From  the  judgment  the  widow  brings  error. 
Afllrmed. 

L.  W.  Branch,  for  plaintiff  in  error.  J. 
W.  Edmondson  and  W.  H.  Griffin,  for  de- 
fendant in  error. 

FISH,  P.  J.  An  application  for  a  year's 
support  was  made  to  the  court  of  ordinary 
of  Brooks  county  by  Mrs.  Hannah  Mathews. 
To  the  return  of  the  appraisers,  S.  S.  Roun- 
tree, In  his  capacity  as  executor  of  the  es- 
tate of  M.  Brlce,  filed  a  caveat.  The  ordi- 
nary, upon  the  hearing  of  the  issues  pre- 
sented by  the  caveat,  made  the  return  of  the 
appraisers  the  judgment  of  the  court,  and 
the  caveator  thereupon  entered  an  appeal 
to  the  superior  court  When  the  case  was 
called  for  a  hearing  in  that  court,  he  of- 
fered an  amendment  to  his  caveat,  which 
was  allowed  over  the  objection  of  Mrs. 
Mathews.  She  then  moved  to  dismiss  the 
caveat  on  the  ground  that  the  caveator  was 
not  "an  heir  at  law,  legatee,  or  creditor  of 
the  estate"  of  her  deceased  husband,  S. 
M.  Mathews,  and  therefore  had  no  right  to 
object  to  the  allowance  of  the  year's  sup- 
port The  court  overruled  this  motion  to 
dismiss,  and,  at  the  instance  of  the  caveator, 
continued  the  hearing  of  the  case  until  there 
should  be  a  final  judgment  in  a  suit  upon 
a  bond  which  had  been  signed  by  S.  M.  Math- 
ews and  M.  Brlce  as  sureties,  to  which  suit 
Mrs.  Mathews,  as  the  executrix  of  her  de- 
ceased husband,  and  Rountree,  as  executor 
of  Brlce,  were  parties.  The  present  bill  of 
exceptions  was  sued  out  by  Mrs.  Mathews, 
who  complains  of  the  rulings  adverse  to  her, 
and  also  of  the  action  of  the  court  in  con- 
tinuing the  case. 

1.  The  interest  which  Rountree,  as  exec- 
utor, had  in  contesting  the  right  of  Mrs. 
Mathews  to  receive  the  allowance  set  apart 
to  her  as  a  year's  support,  was  that  he  had 
reason  to  apprehend  that  there  might  be  a 
recovery  on  the  bond  signed  by  his  testator 
as  surety,  in  which  event  the  estate  of 
Mathews  would  also  become  liable  because 
of  the  obligation  which  he  had  assumed  as 
a  co-surety.  The  caveator  alleged  that  oth- 
ers who  had  become  sureties  on  the  bond 
were  Insolvent;  that  the  amount  claimed  to 
be  due  on  the  bond  was  $8,483.41;  that,  in 
the  event  of  a  recovery  on  the  bond,  he 
would  have  to  look  to  the  estate  of  Mathews 
for  contribution;  and  that  the  excessive  al- 
lowance given  to  Mrs.  Mathews  for  a  year's 
support  would  render  that  estate  insolvent 
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It  i3  therefore  apparent  that  the  cayeator 
had  a  rtrj  vital  concern  In  the  matter  of 
fixing  the  amount  of  money  or  property  to 
be  set  aside  as  a  year's  support  Giy.  Code 
1805,  I  3467,  provides  that  upon  the  re- 
turn of  the  appraisers  the  ordinary  shall 
publish  notice,  and  cite  *'all  persons  con- 
cerned" to  show  cause  why  the  year's  sup- 
port should  not  be  granted,  and,  if  no  ob- 
jections be  interposed,  the  application  shall 
be  granted  as  a  matter  of  course.  After 
the  year's  support  is  once  set  apart,  no  one 
is  at  liberty  to  go  behind  the  Judgment 
granting  It,  no  matter  what  interest  he  may 
have  in  defeating  the  same.  So  we  are  very 
clearly  of  the  opinion  that  it  was  the  right 
of  the  caveator,  as  one  of  the  "persons  con- 
cerned" in  the  matter  of  granting  the  appli- 
cation of  Mrs.  Mathews  for  a  year's  support, 
to  resist  the  application  upon  any  ground 
which  could  properly  be  urged  by  any  other 
person  concerned  as  heir  at  law,  legatee, 
creditor,  or  administrator. 

The  plaintiff  in  error  calls  attention  to 
the  fact  that  Oiv.  Code  1896,  |  339i,  which 
provides  for  giving  notice  of  an  application 
for  letters  of  administration,  declares  that 
the  ordinary  shall  issue  a  citation  to  '*all  con- 
cerned"; and,  in  this  connection,  several  de- 
cisions of  this  court  construing  this  section 
of  the  Code  are  cited  and  relied  on  as  sup- 
porting the  contention  that  the  caveator 
had  no  right  to  object  to  the  allowance  of 
the  year's  support  applied  for.  In  the  cas^ 
of  Augusta  R.  Co.  V.  Peacock,  56  Ga.  146 
(2),  it  was  remarked  that,  before  one  could 
be  heard  to  object  to  the  appointment  of  an 
administrator,  it  was  incumbent  upon  him  to 
"show  that  he  has  an  interest  in  the  choice 
of  administrator,  either  as  heir  or  creditor. 
Some  interest  on  the  part  of  the  objector  in 
the  assets  and  their  distribution  must  ap- 
pear." The  language  used  is  not  inconsist- 
ent with  the  idea  that  one  having  such  an 
interest  in  an  estate  as  Rountree,  the  cav- 
eator, shows,  could  object  to  the  appoint- 
ment of  an  unsuitable  administrator.  All 
that  was  definitely  ruled  was  that  the  rail- 
road, which  had  killed  the  person  on  whose 
estate  Peacock  had  applied  for  letters  of 
administration,  could  not  be  heard  to  ob- 
ject to  his  appointment  simply  because  the 
company  apprehended  he  might  bring  suit 
against  it  for  the  homicide  of  the  person 
whom  it  had  killed.  In  Williams  v.  Wil- 
liams. 113  Ga.  1006,  89  S.  B.  474,  similar 
language  was  used,  and  the  court  held  that 
one  claiming  the  property  sought  to  be  ad- 
ministered could  not  object  to  the  appoint- 
ment of  an  administrator.  It  is  evident  that 
an  administrator  should  be  appointed  in  or- 
der to  contest  such  a  claim  in  behalf  of  the 
estate  he  represents.  The  only  remaining 
case  relied  on  is  Towner  v.  GrlflOn,  115  Ga. 
965,  42  8.  E.  262,  wherein  it  was  ruled  that 
**an  application  for  letters  of  administra- 
tion which  falls  to  allege  that  the  applicant 


is  an  heir  at  law  of  tbe  decedent  or  a  cred- 
itor of  the  estate,  or  any  other  reason"  en- 
titling him  to  administer  the  estate,  should 
be  dismissed  at  the  instance  of  persons  in- 
terested in  the  estate  as  h^rs  at  law.  In 
a  later  case  (not  dted,  by  the  way)  this 
court  expressly  ruled  that  It  was  not  neces- 
sary that  one  objecting  to  the  appointment 
of  an  administrator  should  be  either  an  heir 
or  a  credlt<Mr  of  the  estate,  provided  he  had 
some  interest  in  having  it  properly  admin- 
istered, or  disposed  of  without  administra- 
tion. Dierks  v.  Smith,  119  Ga.  859,  47  8. 
B.  203.  The  objecting  party  was  one  who 
had  acquired  by  purchase  the  Interest  of  an 
heir,  in  the  estate,  and  the  objection  made 
that  there  was  no  necessity  for  administra- 
tion was  held  to  be  one  which  he  could 
urge. 

2.  Had  the  court  sustained  the  motion  to 
dismiss  the  caveat,  the  ruling  made  would 
have  brought  about  a  final  disposition  of  the 
case;  and,  this  being  so.  It  is  the  right  of 
the  plaintiff  to  have  the  Judgment  overruling 
the  motion  reviewed  by  this  court,  notwith- 
standing the  case  has  not  been  finally  dis- 
posed of  in  the  court  below.  Oiv.  Code 
1895,  f  5626.  But  this  court  is  without  Ju- 
risdiction to  also  pass  upon  the  exception 
taken  to  the  allowance  of  the  amendment 
to  the  caveat  (Turner  v.  Camp,  110  Ga.  631, 
86  8.  E.  76),  or  to  deal  with  the  complaint 
touching  the  continuance  of  the  case  (Berry- 
man  ▼.  Haden,  112  Ga.  752,  38  S.  B.  53), 
since  such  interlocutory  rulings  cannot  be 
brought  under  review  till  the  trial  court 
renders  final  Judgment 

Judgment  afi^rmed. 

SIMMONS,  a  J.,  absent 


OliGtt.saO) 
GBORGIA  SOUTHERN  ft  F.  RT.  00.  T. 
PRITCHARD. 
(SupresM  Ooart  of  Georgia.     June  15,  1905.) 

1.  Bnx  OF  Excspriona— TaANSGBiFT  —  Va- 

EIANCB. 

When  a  bill  of  ezceptions  purports  to  con- 
tain an  extract  from  the  record  In  the  case,  and 
the  same  is  at  variance  with  what  is  contained 
in  the  transcript  of  the  record  duly  certified  by 
the  clerk,  tbe  latter  will  control  as  to  what  is 
the  true  record  in  tbe  case. 

2.  PBOCEBS— SUFFICIENCT. 

A  process  issued  by  a  named  person  as 
clerk,  who  is  clerk  of  the  superior  court,  bear- 
ing test  in  the  name  of  the  Judge  of  that  court, 
and  requiring  the  defendant  to  appear  "at  the 
next court  to  be  held"  for  a  given  coun- 
ty, on  a  day  when  a  regular  term  of  the  su- 
perior court  of  that  county  is  required  by  law 
to  be  held,  is  a  valid  process  of  the  superior 
court,  and  needs  no  amendment  This  is  true 
notwithstanding  the  person  signing  the  process 
as  clerk  is  also  clerk  of  the  county  court  of 
that  county,  and  that  court  has  a  regular  term 
beginuing  on  the  day  when  the  defendant  Is  re- 
quired to  appear. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Berrien  Comi- 
ty; B.  G.  Mitchell,  Judge. 
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Action  by  William  Pritdiard  against  the 
Georgia  Soutbem  &  Florida  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Prltchard  filed  a  petition  against  the  Geor- 
gia Southern  &  Florida  Railway  Company  In 
the  office  of  the  clerk  of  the  superior  court 
of  Berrien  county  on  February  19,  1904.  At 
the  March  term,  1904,  the  defendant  made  a 
motion  to  dismiss  the  petition  on  the  ground 
that  no  process  had  been  issued  by  the  clerk 
of  that  court.  The  motion  was  not  heard  at 
the  March  term,  but  was  continued  until  the 
September  term.  The  bill  of  exceptions  re- 
cites that  at  the  hearing  during  that  term  the 
defendant  Introduced  a  paper  which  purported 
to  be  a  process  attached  to  the  petition,  of 
which  the  following  is  a  copy :  •'State  of  Geor- 
gia, Berrien  County.  To  the  Sheriff  of  Said 
County,  or  His  Deputies,  Greeting:  William 
Prltchard  vs.  G.  S.*  &  F.  Ry.  Co.  Complaint 
The  defendant,  the  G.  S.  &  F.  Ry.  Co.,  [is] 
hereby  required,  personally  or  by  attorney, 
to  be  and  appear  at  the  next  County  Court  to 
be  held  in  and  for  said  county  on  the  third 
Monday  in  Mai^ch,  1904,  next,  then  and  there 
to  answer  plaintiff*s  demand  tn  an  action  of 
complaint  Witness  the  Honorable  Robert  G. 
Mitchell,  Judge  of  said  Court  this  the  19th 
day  of  February,  1904.  [Signed]  J.  D.  Lovett 
Clerk."  The  defendant  also  introduced  evi- 
dence showing  that  J.  D.  Lovett  was  the  clerk 
of  the  superior  court,  and  also  clerk  of  the 
county  court  It  further  appeared  that  both 
courts  had  a  regular  term  beginning  on  the 
third  Monday  in  March  of  each  year.  The 
bill  of  exceptions  specified  as  the  record  to 
be  transmitted  the  motion  to  dismiss,  and  the 
judgment  of  the  court  thereon.  The  clerk 
transmitted  those  portions  of  the  record,  and 
also  transmitted  a  paper  signed  by  counsel 
for  the  plaintiff  and  the  judge  of  the  superior 
court,  which  embodies  a  motion  to  insert  the 
word  '"superior"  before  the  word  "court,"  so 
that  the  process,  when  amended,  "Vill  read 
to  the  superior  court  Instead  of  to  the  court," 
and  an  order  that  the  defendant  be  served 
with  a  copy  of  the  amendment  and  of  the 
order,  together  with  a  copy  of  the  original 
petition  and  process,  20  days  before  the  next 
term  of  the  superior  court  and  that  that  term 
be  considered  the  appearance  term  of  the 
case.  The  defendant  excepts  to  the  allow- 
ance of  the  amendment,  and  to  the  overruling 
of  the  motion  to  dismiss.  When  the  case  was 
called  in  this  court,  counsel  for  the  plain- 
tiff filed  a  suggestion  that  the  copy  process 
set  torih  in  the  bill  of  exceptions  was  not  cor- 
rect, in  that  the  process  as  issued  by  the  clerk 
did  not  have  the  word  "county"  before  the 
word  "court"  Under  an  order  from  this 
conrt  the  clerk  transmitted  a  copy  of  the  orig- 
inal process,  duly  certified,  which  is  as  fol- 
lows: "State  of  Georgia,  Berrien  County. 
William  Pritchard  v.  G.  S.  &  F.  Ry.  Co. 
Complaint  To  the  sheriff  of  said  county  and 
his  deputy,  greeting:  The  defendant,  G.  S.  & 
F.  Bj.  CXik»  Is  hereby  required,  personally  or 


by  attorn^,  to  be  and  appear  at  the  next 
■  court,  to  be  held  in  and  for  said  coun- 

ty on  the  Srd  Mohday  in  March  next,  then 
and  there  to  answer  the  plaintiff's  demand  in 
an  action  of  complaint  Witness  the  Hon- 
orable R.  G.  Mitchell,  judge  of  said  court,  this 
19th  day  of  Feb.,  1904.    J.  D.  Lovett  Clerk." 

John  L  Hall,  R.  C.  Jordan,  and  F.  S.  Har- 
rell,  for  plaintiff  in  error.  J.  P.  Knight 
Bush  &  Bush,  and  T.  8.  Felder,  for  defendant 
in  error. 

COBB,  J.  1.  The  clerk-  of  a  court  of  rec- 
ord is  the  custodian  of  its  records  and  files, 
and  the  certificate  of  this  officer  as  to  what 
is  contained  in  the  record  must  always  be 
looked  to  in  preference  to  any  other  evidence. 
As  to  matters  occurring  during  the  progress 
of  the  trial,  which  are  not  of  record  or  of  file 
in  the  office  of  the  clerk,  the  judge's  certifi- 
cate will  control.  But  when  a  bill  of  excep- 
tions purports  to  set  forth  a  copy  of  what  is 
of  record  or  of  file,  and  the  recitals  therein 
are  at  variance  with  what  is  contained  in  the 
record  duly  certified  by  the  clerk,  the  certifi- 
cate of  the  clerk  will  be  looked  to,  rather 
than  the  recital  in  the  bill  of  exceptions.  See 
Southern  Ry.  Co.  v.  Flemlster,  120  Ga.  526, 
48  S.  B.  160,  and  citations. 

2.  The  copy  certified  by  the  clerk  appears 
to  be  a  process  Issued  by  one  as  clerk  who  is 
in  fact  clerk  of  the  superior  court,  bears  test 
in  the  name  of  the  judge  of  that  coinrt,  and 
requires  the  defendant  to  appear  at  the  "next 

court"  to  be  held  for  a  given  county. 

The  words  "county  court"  do  not  appear  at 
all  in  this  copy,  nor  does  the  word  "county" 
appear  anywhere  as  a  term  descriptive  of  the 
court  referred  to.  One  upon  whom  such  a 
process  was  served  could  not  be  misled.  It 
was  returnable  at  a  time  when  a  regular  term 
of  the  superior  court  would  begin.  It  was 
signed  by  a  person  as  clerk  who  was  the  clerk 
of  the  superior  court,  and  bore  test  in  the 
name  of  the  judge  of  that  court  and  no  other 
court  was  mentioned  or  referred  to  therein. 
The  next  court  to  be  held  in  that  county  on 
the  day  named  could  not  have  been  under- 
stood by  the  defendant  to  be  other  than  a 
court  in  which  the  clerk  who  signed  the  pro- 
cess, and  the  judge  in  whose  name  it  bore 
test,  were  officers.  The  fact  that  the  clerk 
was  also  clerk  of  the  county  court  could  not 
mislead,  when  there  was  no  requirement  that 
the  defendant  appear  at  the  county  court,  and 
when  the  process  bore  test  in  the  name  of  the 
judge  of  the  superior  court  It  may  be  that 
the  copy  process  which  was  used  in  preparing 
the  bill  of  exceptions  contained  the  word 
"county,"  but  this  does  not  appear  from  the 
record.  What  would  be  the  result  in  the 
event  this  did  appear,  we  do  not  determine. 
The  case  of  Cochran  v.  Davis,  20  Ga.  581,  ap- 
parently rules  that  defects  in  the  copy  are 
immaterial  if  the  original  is  correct  but  n 
critical  examination  of  this  case  will  show 
that  what  is  said  therein  on- this  subject  is 
obiter.    If  the  original  process  had  been  as 
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set  oat  in  the  bill  of  exceptions,  the  case  of 
Lowrey  v.  Railroad  Company,  83  Ga.  504,  10 
S.  E.  12a,  would  haye  been  in  point 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  SIMMONS,  O.  J^  absent 

(123  Qa.  SU) 

WESLOSKY  et  aL  v.  QUARTERMAN  et  aL 

{Supreme  Court  of  Georgia.     June  15,  1905.) 

1.  Banks— IRSOLVENCT  —  Rights  op  Stoox- 
HOLDEB8— Action  against  Dibeotobs. 

A  petition  by  minority  stockholders  of  an 
insolvent  corporation  which  has  been  placed 
in  the  hands  of  a  receiver,  brought  26  months 
after  his  appointment,  with  a  view  to  obtaining 
leave  to  institute  proceedings  against  the  direct- 
ors of  the  corporation,  of  whom  he  was  one, 
for  the  purpose  of  calling  them  to  account  for 
alleged  misconduct  in  conducting  its  business, 
is  not  premature  for  the  reason  that  the  affairs 
of  the  corporation  have  not  been  wound  up  and 
the  extent  of  the  liability  of  the  directors  ascer- 
tained ;  nor  are  the  petitioners  chargeable  with 
laches  in  not  sooner  presenting  their  petition. 

2.  Sams— Pabties. 

The  receiver  not  being  himself  competent 
to  bring  such  a  proceeding  against  himself  and 
his  fellow  directors,  it  was  within  the  discre- 
tionary power  of  the  court  to  permit  the  com- 
plaining minority  stockholders  to  maintain  the 
action  m  behalf  of  themselves  and  others  simi- 
larly situated,  johiing  the  receiver  and  the  cor- 
poration as  parties  defendant. 

3.  Same— Vacating  Pebmission  to  Sue. 

The  petition  filed  in  conformity  to  the  or- 
der of  court  granting  leave  to  institute  suit 
was  good  as  against  a  general  demurrer,  and, 
this  being  so,  a  motion  to  vacate  the  order  was 
properly  refused,  irrespective  of  the  question 
whether  the  plaintiffs'  pleadings  were  or  were 
not  open  to  ob^'ections  which  could  and  ought 
to  have  been  raised  by  special  demurrer. 

(Syllabus  by  the  Court.) 

Elrror  from  Superior  Court,  Dougherty 
County;  W.  N.  Spence,  Judge. 

Action  by  S.  J.  Quarterman  and  others 
against  Morris  Weslosky  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Affirmed. 

On  January  17,  1902,  the  directors  of  the 
Commercial  Bank  of  Albany  filed  a  petition 
in  the  superior  court  of  Dougherty  county, 
alleging  that  the  institution  was  financially 
embarrassed  and  unable  to  meet  its  obliga- 
tions, and  praying  for  a  receiver  to  take 
charge  of  its  assets  and  wind  up  its  affairs. 
The  court  appointed  one  of  the  directors, 
Morris  Weslosky,  receiver,  and  he  entered 
upon  the  discharge  of  his  duty  as  such,  and 
took  possession  of  the  assets  of  the  bank. 
Some  26  months  thereafter,  on  March  15, 
1901,  pending  the  receivership,  S.  J.  Quarter- 
man  and  other  stockholders  of  the  bank  pre- 
sented to  the  court  a  petition  in  which  they 
set  up  the  following  facts:  Some  time  prior 
to  the  suspension  of  the  bank,  its  directors, 
in  violation  of  the  provisions  of  section  1914 
of  the  Civil  Code  of  1895,  made  large  loans 
to  the  officers  of  the  bank  without  good  se- 
curity. Among  the  loans  made  was  one  to 
Carter  &  Woolfolk,  a  partnership  composed 
of  the  president  of  the  bank*  who  was  also 


one  of  the  members  of  its  finance  commit- 
tee, and  a  director  of  the  bank,  amountini^ 
to  the  sum  of  ^19,503.77;  another  loan  of 
$2,318.21  to  this  director  Individually,  and 
one  of  $5,851.89  to  his  wife;  a  loan  of  $5,250 
to  the  wife  of  the  bank's  president;  a  loan 
of  $1,579.04  to  its  cashier,  who  was  a  director 
and  a  member  of  the  finance  committee;  and 
another  of  $4,279.07  to  an  insolvent  corpo- 
ration, the  stock  of  which  was  mostly  own- 
ed by  him  and  another  director;  still  another 
loan  to  Morris  Weslosky,  the  vice  president, 
a  director,  and  a  member  of  the  finance  com- 
mittee, of  $1,000,  and  one  of  $3,500  to  him 
in  the  name  of  the  Albany  Grocery  Com- 
pany, under  which  name  he  conducted  busi- 
ness; and  yet  another  of  $3,500  to  a  part- 
nership composed  of  his  father  and  another 
of  the  bank's  directors,  as  well  as  a  loan  of 
$1,000  to  a  firm  of  which  still  another  of 
the  directors  was  a  member.  These  loans 
amounted  in  the  aggregate  to  more  than  25 
per  cent  of  the  capital  stock  of  the  bank, 
and  one  of  them  to  more  than  10  per  cent, 
thereof,  as  did  also  another  loan  mentioned. 
Other  loans  were  made  to  certain  relatives 
of  the  officers  and  directors  6f  the  bank,  in 
violation  of  law,  and  also  to  numerous  per- 
sons on  scarcely  any  security,  and  sometimes 
without  any  security  at  all.  Large  over- 
drafts were  also  permitted,  the  greater  part 
of  which  still  remain  uncollected.  The  af- 
fairs of  the  bank,  as  now  ascertained,  are 
such  that  it  is  probable  the  depositors  and 
general  creditors  will  be  paid  in  full,  but  the 
stockholders  will  receive  nothing,  but  will 
lose  the  entire  value  of  their  holdings.  Gross 
misconduct  and  neglect  in  the  management 
of  the  affairs  of  the  bank  was  charged 
against  its  officers  and  directors,  amounting 
not  only  to  a  breach  of  the  duty  they  owed 
to  its  stockholders,  but  to  a  violation  of  the 
penal  laws  of  this  state.  It  was  alleged 
that,  as  a  result  of  such  malfeasance  and 
misfeasance,  the  directors  were  liable  to  ac- 
count for  the  moneys  lost  and  diverted  by 
their  misconduct;  that  the  court's  receiver, 
Morris  Weslosky,  who  bad  been  the  vice 
president  of  the  bank,  one  of  its  directors, 
and  a  member  of  its  finance  committee,  was 
himself  liable  with  his  co-directors  for  the 
wrongs  committed  by  them,  and  was  not  in 
a  position  either  to  sue  himself  or  to  prose- 
cute with  vigor  against  his  fellow  wrong- 
doers an  action  in  behalf  of  the  corporation; 
and  that  it  was  accordingly  the  ri^ht  of  peti- 
tioners, in  behalf  of  themselves  and  other 
stockholders  at  interest,  to  proceed  against 
the  directors,  and  enforce  against  them  the 
personal  liability  they  had  incurred  to  the 
corporation.  Petitioners  prayed  that  they 
be  allowed  to  so  proceed,  any  fund  realized 
as  a  result  of  the  action  to  be  subject  to 
the  further  order  of  the  court  The  court 
granted  an  ex  parte  order  permitting  peti- 
tioners to  institute  an  equitable  proceeding 
against  the  directors  of  the  bank,  including 
its  receiver,  Weslosky,  as  prayed,  and  to 
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Join  as  a  party  thereto  the  corporation  either 
as  a  plaintiff  or  as  a  defendant,  in  order 
that  it  might  become  bound  by  the  final  de- 
cree. After  the  filing  of  the  snit  so  anthor- 
ixed,  Morris  Weslosky  and  John  Mock,  who 
"were  duly  made  defendants,  appeared  before 
the  court  and  presented  a  written  motion  to 
THcate  the  ex  parte  order  aboye  referred  to 
on  the  ground  that  it  had  been  Improvident- 
ly  granted,  in  that  petitioners  were  without 
right  to  legally  or  equitably  maintain  such 
an  action.  This  motion  was  overruled,  and 
movants  excepted. 

John  D.  Pope  and  Little  &  Battle,  for 
plaintiffs  in  error.  Hall  &  Wimberly,  Gross- 
land  &  Jones,  and  L  J.  Hofmayer,  for  de- 
fendants in  error. 

FISH,  P.  J.  (after  stating  the  facts).  1. 
Among  the  reasons  assigned  why  the  refusal 
of  the  court  to  sustain  the  motion  was  er- 
roneous are:  (1)  That  the  suit  authorixed  to 
be  instituted  is  premature,  as  the  affairs  of 
the  corporation  are  still  being  liquidated. 
There  is  no  certainty  that  the  shares  of  its 
capital  stock  will  be  depreciated,  or.  If  so, 
that  they  will  become  depreciated  in  any 
particular  amount  And  (2)  because  the  pe- 
titioning sto<±holders  have  been  guilty  of 
laches  in  failing  to  institute  their  suit  with- 
in a  reasonable  time.  It  would  seem  that 
the  action,  if  prosecuted  at  all,  should  be 
commenced  before  the  affairs  of  the  bank 
are  finally  wound  up.  Petitioners  distinctiy 
allege  that,  while  depositors  and  general 
creditors  will  probably  be  paid  in  full,  the 
available  assets  of  the  corporation  will  be 
Insufiicient  to  meet  the  claims  of  its  stock* 
holders,  and  they  will  practically  lose  the  en- 
tire value  of  their  holdings.  If  they  be  un- 
duly apprehensive,  and  the  assets  prove  suffi- 
cient to  meet  their  claims  in  whole  or  in 
part,  the  defendants  will  profit  by  their  good 
fortune;  and  In  no  event  will  the  defendants, 
if  subjected  to  liability,  be  called  upon  to 
pay  more  than  is  sufficient  to  discharge  the 
just  demands  of  the  petitioners.  The  court 
may  be  relied  on  to  so  frame  its  decree.  As 
to  the  inconsistent  charge  of  laches,  we  are 
of  the  opinion  that  the  petitioners  have 
moved  In  ample  time  to  protect  their  rights. 
They  are  not  chargeable  with  fault  because 
they  did  not  find  out  the  alleged  misconduct 
of  the  bank's  governing  officials  before  it 
was  claimed  to  haye  been  wrecked  and  pla- 
ced by  the  directors  in  the  hands  of  a  re- 
ceiver; and,  even  though  they  might  then 
have  ascertained  the  true  condition  of  af- 
fairs, it  was  not  unreasonable  to  wait  26 
months,  at  which  time  it  became  apparent 
that  the  assets  of  the  bank  would  be  insuffi- 
cient to  meet  the  demands  of  its  stock- 
holders. The  status  was  in  no  way  changed 
by  the  delay,  and  the  defendants  are  not  in 
a  position  to  complain  thereof. 

2.  Unfaithful  officials  of  a  corporation  are 
primarily  liable  to  it  for  their  misconduct 


But  where  they  are  ii^  control,  and  minority 
stockholders  are  unable  to  secure  relief  with- 
in the  corporation,  such  stockholders  may 
usually  maintain  an  equitable  proceeding, 
and  thus  call  the  mtoaging  officials  to  ac- 
count for  fraud  or  acts  which  are  ultra  vires. 
3  Cook,  Corp.  (5th  Ed.)  |  785w  To  such  a 
proceeding  the  corporation  is  a  necessary 
party  defendant,  in  order  that  the  result 
may  bind  it,  and  bar  any  future  action  which 
it  might  bring  for  the  same  cause.  Bethune 
V.  Wells,  94  6a.  486,  21  S.  B.  230.  Had  not 
the  bank  been  placed  in  the  hands  of  a  re- 
ceiver, the  right  of  petitioners  to  bring  the 
present  proceeding  would  not  be  open  to 
question.  It  is  insisted,  however,  that,  after 
a  receiver  for  the  corporation  has  been  ap- 
pointed, all  actions  must  proceed  in  his 
name,  as  he  represents  not  only  the  corpo- 
ration, but  all  i>ersons  concerned  in  the  due 
winding  up  of  its  affairs.  Ordinarily,  it  is 
undoubtedly  true  that  the  receiver  is  the 
proper  party  to  bring  suit  against  offending 
officials.  But  when,  as  in  the  present  case, 
the  receiver  is  himself  charged  With  having 
been  one  of  the  officials  guilty  of  the  wrong- 
doing, an  equitable  proceeding  may  be  main- 
tained by  the  stockholders,  the  receiver  and 
the  corporation  both  being  made  parties  to 
the  action.  2  Morse,  Banks  &  Banking  (4th 
Ed.)  I  718,  p.  1151;  Brinckenhoff  v.  Bost- 
wlck,  88  N.  Y.  52.  And  it  is  unnecessary  to 
allege  any  demand  made  upon  the  receiver 
to  sue,  since  he  could  not  be  permitted  to 
sue  himself,  nor  would  he  be  a  proper  per- 
son to  prosecute  a  suit  against  his  fellow 
wrongdoers.  3  Cook,  Corp.  (5th  Ed.)  S  741, 
and  note  on  page  1911,  citing  Flynn  v.  Third 
Nat  Bank,  122  Mich.  642,  81  N.  W.  572. 
The  receiver  must,  however,  be  made  a  par- 
ty defendant,  that  he  may  be  given  an  op- 
portunity to  defend  the  action.  3  Cook, 
Corp.  S  738,  pp.  1898,  1899.  To  allow  such  a 
proceeding  does  not  bring  about  a  multiplici- 
ty of  suits,  as  contended,  for  some  one  must 
prosecute  a  suit  against  the  corporation's 
unfaithful  officials  in  order  to  establish  their 
liability  and  call  upon  them  to  account  Nor 
is  there  anything  in  the  suggestion  that  the 
remedy  of  the  complainants  was  to  apply  to 
the  court  to  have  another  receiver  appointed 
to  take  the  place  of  Weslosky.  To  remove 
him  from  office  on  the  ex  parte  application 
of  the  complainants  would  be  manifestly  un- 
just; whereas  to  inquire  into  the  truth  of 
the  charges  of  misconduct  brought  against 
him  on  which  they  base  thehr  right  to  sue 
would  involve  a  trial  of  the  case  made  in 
their  petition  as  a  preliminary  step  towards 
granting  their  prayer  to  be  allowed  to  main- 
tain an  action  against  him  and  his  fellow 
directors.  One  trial  of  the  controlling  issue 
should  suffice  to  settle  it  once  and  for  all. 
Certainly  it  was  within  the  discretion  of  the 
court  to  allow  petitioners  to  maintain  the 
action,  notwithstanding  the  corporation  had 
been  placed  in  the  hands  of  a  receiver.  Ste- 
phens V.  Augusta  Telephone  Go^   120  Ga. 
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1062,  48  &  EL  433,  and  cases  cited.  It  does 
aot  appear  that  the  court  abused  its  dis- 
cretion. 

3.  Another  assignment  of  error  upon  the 
refusai  of  the  court  to  vacate  its  order  allow- 
ing suit  to  be  instituted  is  "because  the  pe- 
tition on  which  the  order  was  issued  does 
not  allege  fraud,  or  the  commission  of  any 
ultra  vires  acts  on  the  part  of  the  directors/* 
In  this  connection  Civ.  Ck>de  1805,  |  1860,  is 
cited,  and  plaintiffs  in  error  insist  that  no  ultra 
vires  acts  were  shown,  since  the  provisions 
of  law  the  directors  were  charged  with  hav- 
ing violated  did  not  apply  to  the  Commercial 
Bank  of  Albany,  but  only  to  state  banks 
which  issue  circulating  notes,  and  that  there 
is  no  charge  against  the  directors  of  actual 
fraud.  Of  course,  if  the  complaint  of  the 
stockholders  were  idle,  and  obviously  without 
merit,  this  would  have  afforded  ground  for 
refusing  to  grant  them  permission  to  bring 
their  suit  But  1b  it  so?  It  is  somewhat 
amplified  in  the  petition  they  were  allowed 
to  file  against  the  defendants  below,  who 
sought  to  have  the  action  stayed.  In  that 
petition  the  charge  is  made  that  a  few  weeks 
before  the  suspension  of  the  bank,  the  direct- 
ors declared  a  semiannual  dividend  of  3  per 
cent  on  the  capital  stock  of  the  bank,  which 
dividend  was  not  taken  from  the  net  profits 
arising  from  the  business,  and  which  crippled 
the  bank  by  withdrawing  cash  assets,  and  led 
petitioners  and  others  to  believe  that  the  bank 
was  in  a  sound  and  solvent  condition.  There 
are  other  allegations  indicating  that  the  con- 
duct of  the  directors  in  making  loans  to 
themselves  and  relatives  and  endeavoring  to 
conceal  the  true  state  of  the  bank's  affairs 
was  fraudulent  Clearly,  the  petition  was 
such  as  to  withstand  a  general  demurrer. 
The  motion  to  vacate  the  order  granting  per- 
mission to  sue  cannot  be  said  to  supply  the 
place  of  a  special  demurrer  to  the  petition 
filed.  That  motion  In  the  most  general  terms 
alleges  that  "as  matter  of  law,  under  the  al- 
legations of  the  petition  [for  leave  to  insti- 
tute suit],  no  legal  right  existed  in  the  plain- 
tiffs to  exhibit  said  petition  against  any  of 
the  defendants  named  therein,  nor  to  insti- 
tute any  action  nor  to  recover  any  judgment 
or  decree  against  the  corporation  nor  any  of 
its  officers  or  directors,  nor  is  it  competent 
in  law  or  equity  to  wind  up  the  affairs  of  the 
bank,  nor  to  fix  the  rights  of  stockholders  in 
the  proceeding  which  the  plaintiffs  have  In- 
stituted." The  most  the  court  below  was 
called  on  to  determine  in  passing  upon  this 
motion  was:  (1)  Were  the  complainants 
proper  parties  to  Institute  such  a  proceed- 
ing? (2)  Did  they  set  forth  a  cause  of  ac- 
tion? (3)  Was  it  expedient  to  allow  them  to 
maintain  the  suit  in  behalf  of  them^telves  and 
other  stockholders  similarly  situated?  Ac- 
cordingly, we  cannot  undertake  at  this  time 
to  deal  with  the  question  whether  or  not  the 
acts  of  the  directors  complained  of  amounted 
to  a  violation  of  the  banking  laws  of  the 
4tatet  nor  to  pass  upon  any  other  question 


which  can  and  should  be  raised  by  special 
demurrer  to  the  petition.  Suffice  it  to  say 
the  court  below  rightly  held  it  was  incam- 
bent  on  the  defendants  to  defend  the  pro- 
ceeding in  the  usual  and  regular  way  bj 
demurrer  or  answer,  or  both. 
Judgment  affirmed. 

SIMMONS,  C.  J.,  absent 


(12SGft.  SSO) 
SOUTH  GEORGIA  RY.  CO.  T.  RTALS. 
(Supreme  Court  of  Georgia.     June  15,  1905.) 

1.  Railboads— Killing  Stock  — Action  roB 

D  AM  AG  ES—DeGLABATIO  N . 

In  a  suit  brought  in  a  county  court  against 
a  railway  company  for  the  negligent  killing  of 
stock,  where  the  declaration  alleged  in  general 
terms  "that  said  damage  was  done  by  the  run- 
ning of  the  locomotive  and  cars  of  said  defend- 
ant in  said  county  in  a  careless  and  negligent 
manner  by  said  defendant's  employ^,"  it  was 
subject  to  a  special  demurrer  on  the  ground  that 
it  failed  to  specify  wherein  the  defendant  was 
negligent,  or  to  pat  it  on  notice  of  the  tort  com- 
plained of;  ana  In  the  absence  of  amendment 
the  declaration  should  have  been  dismissed. 

[Ed.  Note. — For  cases  in  ix>int,  see  voL  41« 
Cent  Dig.  Railroads,  H  1561,  1562.] 

2.  Same— OwNEBSHip. 

Where  suit  was  broaght  for  the  negligent- 
killing  of  stock  by  a  railroad  company,  and  the 
declaration  failed  to  allege  the  ownership  of 
such  stock,  it  was  subject  to  special  demurrer 
on  that  ground. 

[Ed.  Note. — For  cases  in  point,  see  voL  41« 
Cent  Dig.  Pleading,  {  1539.] 

8.  Sams— AiXEGATXons  as  to  Nb«lioknob. 

*  If  a  declaration  alleges  with  sufficient 
specification  negligence  on  the  part  of  the  de- 
fendant and  its  agents  or  employ^  and  in  what 
such  negligence  consisted,  and  where  it  occurred, 
it  is  not  necessary  to  set  out  the  names  of  the 
particular  agents  or  employte  alleged  to  have 
committed  it 
4.  Tbial— Pbaotice. 

The  practice  and  modes  of  procedure  in 
the  county  court  are  similar  to  thcMe  in  the  sa- 
perior  court 
(Syllabus  by  the  Court) 

Error  from  Superior  Comt,  Brooks  County ; 
B.  O.  Mitchell,  Judge. 

Action  by  C.  W.  Ryals  against  the  South 
Georgia  Railway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Reversed. 

This  case  originated  In  the  county  court  of 
Brooks  county,  and  was  appealed  to  the  su- 
perior court  Ryals  brought  suit  against  the 
South  Georgia  Railway  Company,  alleging 
that  the  defendant  had  damaged  him  in  the 
sum  of  |70,  besides  interest,  by  killing  cer- 
tain cattle  and  a  hog  which  were  described 
in  an  account  attached  to  the  declaration. 
The  only  allegation  of  negligence  was  'that 
said  damage  was  done  by  the  running  of  the 
locomotive  and  cars  of  said  defendant  in  said 
county  in  a  careless  and  negligent  manner  by 
said  defendant's  employes."  The  defendant 
demurred  to  the  declaration  generally,  and 
also  on  the  ground  that  it  failed  to  specify 
wherein  the  defendant  was  negligent,  or  to 
put  it  on  notice  of  the  tort  complained  of ;  that 
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it  failed  to  anege  that  the  stock  kUled  be- 
longed to  the  plaintiff ;  that  the  petition  was 
not  arranged  in  orderJy  paragraphs,  and  that 
it  failed  to  state  any  facts  constituting  neg- 
ligence, or  to  state  what  agents  or  employes 
of  the  defendant  were  negligent  The  demur- 
rer was  overruled,  a  recovery  was  had  by  the 
plaintiff,  a  motion  for  new  trial  was  over^ 
ruled,  and  the  defendant  excepted.  Among 
other  assignments  of  error  was  one  based  on 
the  overruling  of  the  demurrer,  to  which  ruK 
Ing  a  bill  of  exceptions  pendente  lite  has  been 
duly  filed. 

L.  W.  Branch,  for  plaintiff  in  error.  S.  S. 
Bennet,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  above 
facts).  A  general  allegation  in  a  declaration 
that  damage  was  done  by  the  running  of  the 
locomotive  and  cars  of  a  certain  railroad 
company  in  a  careless  and  negligent  manner 
by  its  employes  Is  subject  to  special  demur- 
rer. In  the  absence  of  amendment,  a  decla- 
ration based  on  such  an  allegation  should  be 
dismissed.  Seaboard  Air-Line  Ry.  v.  Pierce, 
120  Ga.  230,  47  S.  E.  681;  Macon  R.  Co.  v. 
Stewart,  120  Ga.  890,  48  S.  E.  354;  Russell 
V.  Central  of  Ga.  Ry.  Co.,  119  Ga.  705,  46  S. 
E.  858.  As  to  a  suit  in  a  justice's  court,  see 
Macon  &  Birmingham  R.  Co.  v.  Walton,  121 
Ga.  275,  48  &  E.  940.  Section  2821  of  the 
Civil  Code  of  1895,  under  which,  upon  proof 
of  injury  from  the  operation  of  its  locomo- 
tives, cars,  and  other  machinery,  a  presump- 
tion of  negligence  arises  against  the  railroad 
company,  states  a  rule  of  evidence,  and  does 
not  dispense  with  proper  pleadings.  In  a  suit 
against  a  railroad  for  the  killing  of  stock  a 
failure  to  allege  ownership  of  the  stock  fur- 
nishes ground  for  special  demurrer.  Ga.  Ry. 
&  Electric  Co.  v.  Knight  (March  term,  1905) 
60  S.  E.  124.  If  there  is  a  sufQcient  allega- 
tion of  negligence  on  the  part  of  a  railroad 
company  in  respect  of  time,  place,  and  circum- 
stance, it  furnishes  no  ground  for  demurrer 
that  the  declaration  does  not  give  the  name 
of  the  negligent  agent  Pierce  v.  S.  A.  L.  Ry., 
122  Ga.  664,  60  S.  E.  46a  The  practice  and 
modes  of  procedure  in  the  county  court  are 
similar  to  those  in  the  superior  court  Civ. 
Code  1895,  |$  4198,  4204.  The  court  having 
erred  in  overruling  the  demurrer,  all  that  oc- 
curred subsequently  to  that  ruling  was  nuga- 
tory, and  need  not  now  be  considered.  Macon 
R.  Co.  V.  Walton,  121  Ga.  276,  48  S.  B.  940. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SIMMONS,  C.  J.,  absent  on  ac- 
count of  sickness. 

<123  Ga.  isi) 

GEORGIA   CO-OPERATIVE    FIRE   ASS'N 
v.  BOROHARDT  &  CO. 

(Supreme  Court  of  Georgia.     Jane  14,  1905.) 

1.  Fibs  Insttbaivci!— Assionusnt  of  Poliot. 

The  assignment  of  a  fire  insurance  policy 

without  the  consent  of  the  izisarer,  after  a  loss 

has  oceurred  thereunder,  does  not  render  the 


policy  void,  but  the  assignee  has  the  rls^t  to 
bring  an  action  thereon. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent  Dig.  Insurance,  tl  475«  1483.] 

2.  Sake— Validitt. 

Such  assignment  Is  valid  without  the  con- 
sent of  the  insurer,  although  the  written  trans- 
fer of  the  policy  purports,  by  its  terms,  to  be 
subject  to  the  consent  of  the  insurer. 

3.  Saicx— Action  om  Policies* 

Properly  construed,  the  suit  in  the  present 
case  was  upon  the  insurance  policies,  and  not 
upon  a  written  adjustment  of  the  loss  and  a 
promise  in  writing  by  the  defendant  to  pay  the 
amount  shown  by  the  adjustment. 

4.  SAMB—-PETmow— Construction. 

The  name,  "The  Georgia  Co-Operative 
Fire  Association,"  by  which  the  defendant  was 
sued,  taken  in  connection  with  the  allegations 
in  toe  petition  that  "the  defendant  insurance 
companv  or  association  [had]  an  agent  and  a 
place  of  doing  business  in  the''  county  wherein 
the  suit  was  brought,  and  on  a  named  date  is- 
sued "its  certain  policy  of  fire  insurance  where- 
by and  by  the  terms  of  which  it  insured  against 
loss  by  nre"  certain  property,  imported  a  cor- 
poration, and  it  was  not  necessary,  even  as 
against  a  special  demurrer,  to  allege  the  cor- 
porate existence  of  the  defendant. 

5.  Writ  ov  Ebbor— Absionmsnts  ov  Error— 
QuBSTioNS  Presented. 

An  assignment  of  error,  In  exceptions  pen- 
dente lite  or  in  a  motion  for  a  new  trial,  that 
the  court  erred  in  refusing  to  sustain  a  motion 
to  rule  ottt  the  testimony  of  a  named  witness, 
does  not  properly  present  any  question  for  de- 
termination by  this  court,  when  the  testimony 
in  question  is  not,  either  literally  or  substan- 
tially, set  forth  in  connection  with  the  assign- 
ment of  error  in  such  exceptions,  or  in  the 
ground  of  the  motion  for  new  trial  complaining 
of  the  ruling  of  the  court,  and  no  statement 
thereof  is  attached  as  an  exhibit  to  the  excep- 
tions or  to  the  motion. 

6.  In8Ubanci>— Action  on  Poliot— Adjust- 
icent— co  nclusi veness. 

In  a  suit  upon  a  fire  Insurance  policy, 
brought  by  an  assignee  of  such  policy  against 
the  company  which  Issned  it,  the  defendant  can- 
not be  held  bound  by  an  adjustment  of  a  lo^ 
sustained  under  the  policy,  made  after  the  as- 
signment, between  the  insurer  and  the  assignor 
of  the  policv,  unless  in  such  adjustment  the  as- 
signor acted  as  the  authorised  agent  of  the  as- 
signee. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Bnmswick;  A.  D. 
Gale,  Judge. 

Action  by  Benjamin  Borchardt  &  Co. 
against  the  Georgia  Co-operative  Fire  Asso- 
ciation. Judgment  for  plaintifTB^  and  de- 
fendant brings  error.    Reversed. 

Ernest  Dart,  for  plaintiff  in  error.  C.  P. 
Goodyear  and  Max  Isaac,  for  defendants  In 
error. 

FISH,  P.  J.  Benjamin  Borchardt  and  Co., 
a  firm  composed  of  Benjamin  Borchardt  and 
Albefrt  Fendig,  brought  an  action  in  the  city 
court  of  Brunswick  agiainst  **The  Georgia  Co- 
operative Fire  Association"  on  two  fire  in- 
surance policies,  alleging  that  **the  defend- 
ant insurance  company  or  ajBSociation"  had 
an  agent  or  place  of  doing  business  in  the 
county  of  GlynA.  Both  of  the  policies  were 
alleged  to  have  been  issued  by  the  defendant 
upon  a  certain  stock  of  groceries  and  the 
stere  fixtures  contained  In  a  deacribed  build* 
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ing  in  the  city  of  Brunswick,  one  of  them 
having  been  issned  on  July  6,  1903,  to  H.  H. 
Brady,  and  by  him  subsequently  transferred, 
with,  the  consent  of  the  defendant,  to  L. 
Bordeaux,  and  the  other  having  been  issued 
by  the  defendant  on  August  17,  1903,  to  said 
Bordeaux.  The  first  policy  was  alleged  to 
have  been  Issued  "in  consideration  of  a  mem- 
bership fee  of  eight  cents  and  a  monthly 
assessment  of  eighty  cents,"  and  the  other  **in 
consideration  of  a  membership  fee  of  forty 
cents  and  a  monthly  assessment  of  forty 
cents,"  the  older  policy  being  in  the  sum  of 
$400,  and  the  other  in  the  sum  of  |200.  It 
was  alleged  that  the  premiums  on  each  policy 
had  been  paid  for  a  full  term  of  one  year, 
and  that  on  October  24,  1903,  a  fire  occurred 
which  totally  destroyed  the  property  insured, 
which  then  belonged  to  Bordeaux.  It  was 
further  alleged  that  after  the  fire  "an  ad- 
juster of  said  association  came  to  Brunswick 
and  adjusted  said  fire  loss  with  the  said  L. 
Bordeaux,  in  writing,  for  the  sum  of"  $333.14, 
"and  agreed  to  pay  it  within  a  reasonable 
time,"  which  sum  the  plaintiffs  were  entitled 
to  receive  by  reason  of  an  assignment,  dat- 
ed October  26,  1903,  of  each  of  said  policies, 
of  which  assignment  the  said  association  had 
due  notice.  It  was  further  alleged  that  the 
adjustment  created  this  sum  liquidated  de- 
mand, and  that  the  association  had  neglected 
and  refused  to  pay  the  same  to  either  Bor- 
deaux or  the  plaintiffs.  Copies  of  the  ma- 
terial portions  of  the  two  policies  were  at- 
tached to  the  petition  as  exhibits,  and  the 
several  assignments  referred  to  were  «also 
attached.  The  defendant  filed  both  general 
and  special  demurrers,  and,  subject  thereto, 
answered.  The  court  overruled  the  demur- 
rers, and  upon  the  trial  there  was  a  verdict 
for  the  plaintiffs.  The  defendant  had  duly 
filed  exceptions  pendente  lite  to  the  over- 
ruling of  the  demurrers,  and  also  to  certain 
other  rulings  made  during  the  trial,  and, 
after  the  verdict,  made  a  motion  for  a  new 
trial,  which  the  court  overruled.  In  the  bill 
of  exceptions  error  is  assigned  upon  the  ex- 
ceptions pendente  lite,  and  also  upon  the 
Judgment  refusing  the  new  trial. 

1.  The  petition  was  demurred  to  npon  the 
ground  that  no  cause  of  action  was  set  forth 
therein  in  favor  of  anybody,  and  upon  the 
further  ground  that  the  facts  set  forth  there- 
in showed  that  the  plaintiffs  had  no  legal 
right  to  institute  and  maintain  the  suit  It 
needs  no  argument  to  demonstrate  that  a 
cause  of  action  was  set  out  in  the  peti- 
tion. The  only  ground  urged  here  in  sup- 
port of  the  contention  that  the  petition  did 
not  show  a  cause  of  action  in  favor  of  any- 
body is  that  the  transfers  of  the  policies  to 
the  plaintiffs,  without  the  consent  of  the  in- 
surer, rendered  them  void,  and  section  2102 
of  the  Civil  Code  is  cited  to  support  sucli 
contention.  That  section  provides  that  **an 
alienation  of  the  property,  and  a  transfer  of 
the  policy*  without  the  consent  of  the  in- 
sure, TOlds  It";  but  this  section  is  not  ap- 


plicable after  a  loss  occurs.  "After  the  loss 
occurs,  a  sale  of  the  property  and  transfer 
of  the  policy  does  not  affect  the  liability  of 
the  insurer,  but  the  assignee  may  recover." 
Section  2105. 

2.  The  contention  that  the  petition  showed 
no  right  of  recovery  in  the  plaintiffs,  because 
each  of  the  written  transfers  to  them  was 
"subject  to  the  consent  of  the  Georgia  Co- 
operative Fire  Association,"  and  such  con- 
sent was  not  alleged,  is  without  merit  As 
the  section  of  the  Civil  Code  last  cited  shows, 
no  consent  of  the  insurer  was  necessary  to 
render  valid  assignments  of  the  policies  oc- 
curring after  the  loss.  After  the  loss,  the 
claim  of  the  insured,  like  any  other  chose 
In  action,  could  be  assigned  without  in  any 
way  affecting  the  insurer's  liability.  Civ. 
Code  1895,  S  2105;  May,  Ins.  468;  Wood,  Ins. 
189.  It  has  been  held,  rightiy  we  think,  that 
a  condition  in  a  policy  of  fire  insurance  pro- 
hibiting an  assignment  or  transfer  of  the 
same  after  lossi  without  the  consent  of  the 
insurer,  is  null  and  void,  as  inconsistent  with 
the  covenant  of  indemnity  and  contrary  to 
public  policy.  Joyce,  Ins.  8$  904,  2322;  Rog- 
er Williams  Ins.  Co.  v.  Carrington,  43  Mich. 
252,  5  N.  W.  303;  Alkan  v.  New  Hamp- 
shire Ins.  Co.,  53  Wis.  136,  10  N.  W.  91;  Goit 
V.  Ins.  Co.,  25  Barb.  (N.  Y.)  189;  Courtney 
V.  Ins.  Co.,  28  Barb.  116;  West  Branch  Ins. 
Co.  V.  Helfenstein,  40  Pa.  289,  80  Am.  Dec. 
573.  The  policies  of  insurance  having  been 
assigned  after  loss,  the  assignee  simply  stood 
in  the  shoes  of  the  assignor,  and  any  valid 
defense  which  the  insurer  might  have  had 
against  the  insured  could  be  set  up  against 
the  assignee.  No  right  of  the  Insurer  being 
affected  by  the  assignments  of  the  policies, 
it  would  be  a  mere  act  of  caprice  or  bad  faith 
for  it  to  take  advantage  of  the  stipulation 
that  the  transfers  were  subject  to  its  con- 
sent, by  withholding  such  consent,  in  order 
to  defeat  the  claim  of  the  assignee.  The  as- 
signments being  perfectly  valid  without  the 
consent  of  the  Insurer,  and  its  rights  being  in 
no  way  affected  thereby,  the  condition  in 
question  was  superfluous,  and  the  law  will 
not  tolerate  its  enforcement  against  the  as- 
signee. The  words  "subject  to  the  consent 
of  the  Georgia  Co-operative  Fire  Associa- 
tion" are  to  be  treated  as  mere  surplusage. 
Doubtless  the  assignor,  by  mere  Inadvertence 
or  mistake,  merely  filled  out  a  blank  form  on 
the  back  of  the  policy  for  an  assignment  be- 
fore loss,  or  followed  the  wording  of  the 
previous  assignment  of  one.  of  the  policies 
before  loss,  to  himself. 

3.  One  ground  of  the  special  demurrer  was 
that  the  petition  declared  upon  a  written  ad- 
justment of  the  loss,  and  a  special  promise 
in  writing  by  the  defendant  to  pay  the 
amount  of  such  adjustment,  and  that  no 
copy  of  the  adjustment  or  of  such  written 
promise  was  attached  to  the  petition,  and 
therefore  the  suit  should  be  dismissed.  We 
agree  with  the  view  taken  by  the  defendant 
in  other  grounds  of  its  demurrers;   that  is, 
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tbat  this  was  a  suit  upon  the  Insurance  pol- 
icles,  and  not  upon  a  written  promise  to  pay 
the  specific  amount  shown  by  the  written  ad- 
justment of  the  loss.  In  the  first  place,  the 
petition  did  not  allege  that  the  defendant  or 
its  adjuster  promised  in  writing  to  pay  the 
amount  of  the  adjustment,  or  any  other 
amount  The  allegation  was  that  the  ad- 
juster of  the  defendant  had  "adjusted  said 
fire  loss  with  the  said  Bordeaux  in  writing 
for  the  sum  of  three  hundred  and  thirty- 
three"  dollars  and  fourteen  cents,  "and  had 
agreed  to  pay  it  within  a  reasonable  time." 
From  this  it  appeared  tha^  the  adjustment 
was  In  writing,  but  whether  the  agreement 
to  pay  the  amotmt  thereof  was  in  writing 
did  not  appear.  There  was  no  allegation 
that  anything  had  been  assigned  to  the  plain- 
tiffs except  the  policies,  nor  did  It  even  ap- 
pear whether  the  assignments  of  the  policies 
occurred  before  or  after  the  adjustment; 
and  the  right  of  the  plaintiffs  to  receive  the 
amount  fixed  by  the  adjustment  was  alleged 
to  be  "by  reason  of  an  assignment  of  each 
of  said  policies,  •  •  •  of  which  assign- 
ment the  said  association  had  due  notice." 
It  is  true  tiiat  In  one  paragraph  of  the  peti- 
tion It  was  alleged  "that,  although  said  asso- 
ciation had  promised  to  pay  said  sum  of 
three  hundred  and  thirty-three  dollars  and 
fourteen  cents  aforesaid  within  a  reasonable 
time  as  the  satisfaction  of  said  loss,  said 
company  or  association  has  wholly  neglected 
and  refused  to  pay  same  to  this  date,  or  any 
part  thereof,  to  either  the  said  Bordeaux  or 
these  petitioners;  and  petitioners  furUier 
show  that  the  said  adjustment  created  this 
a  liquidated  demand";  and  this  allegation 
as  to  the  amount  sued  for,  being  a  liquidated 
demand.  Is  relied  on  in  support  of  the  ground 
of  the  demurrer  now  under  consideration. 
But  this  does  not  show  that  the  plaintiffs 
were  not  suing  on  the  contracts  contained  In 
the  policies.  We  understand  a  liquidated 
demand  to  be  one  ''where  by  agreement  or 
otherwise  the  stmi  to  be  paid  Is  fixed  or  cer- 
tain.* Oiv.  Code  1895,  S  2884.  So  the  mere 
all^^tlon  that  the  adjustment  created  this 
a  liquidated  demand,  without  more,  simply 
amounts  to  an  averment  that  the  amount  of 
the  liability  of  the  insurer  upon  the  policies 
had,  by  reason  of  the  adjustment,  become 
fixed  and  certain.  The  amount  of  the  In- 
surer's liability  might  well  have  been  liqui- 
dated without  in  any  wise  Interfering  with 
the  right  of  the  Insured,  or  of  one  to  whom 
the  policy  had  been  assigned  after  a  loss,  to 
bring  an  action  upon  the  breach  of  the  cove- 
nants contained  In  the  policies. 

4.  There  was  a  special  demurrer  upon  the 
ground  that  it  was  not  alleged  In  the  pe- 
tition whether  the  defendant  was  a  corpo- 
ration, partnership,  or  natural  person.  In 
Mattox  V.  State,  115  Ga.  212,  41  S.  E.  700, 
the  accused  was  indicted  for  the  offense  of 
simple  larceny,  the  Indictment  alleging  that 
the  owner  of  the  property  alleged  to  have 
been  stolen  was  the  Acme  Brewing  Com- 


pany. A  demurrer  was  filed  upon  the 
ground  that  the  Indictment  was  defective, 
for  the  reason  that  it  did  not  set  forth  the 
ownership  of  the  property,  as  the  term  "Ac- 
me Brewing  Company"  was  not  the  name  of 
an  individual,  and  did  not  Import  either  a 
partnership  or  a  corporation.  The  demurrer 
was  overruled,  and  the  accused  was  tried 
and  convicted.  This  court  held  that  the 
name  "Acme  Brewing  Company"  Imported 
a  corporation,  and  that  "where,  in  an  in- 
dictment for  larceny,  the  ownership  of  the 
goods  alleged  to  have  been  stolen  is  laid 
In.  a  name  which  imports  a  corporation, 
the  presumption  Is  that  It  is  the  name 
of  a  corporation,  and  It  is  not  necessary, 
even  as  against  a  special  demurrer,  to 
allege  the  fact  of  incorporation."  In  Hol- 
comb  V.  Cable  Company,  119  Ga.  466,  46  S. 
E.  671,  It  was  held  that  the  name,  "The 
Cable  Company,"  imports  a  corporation,  and 
that,  "when  the  name  of  a  party  to  a  suit 
Is  such  as  to  import  that  the  party  Is  a 
corporation,  there  Is  a  presumption  to  this 
effect,  which  prevails  until  the  contrary  Is 
shown.'*  This  ruling  was  likewise  made 
upon  a  special  demurrer.  So  If  the  name, 
"The  Georgia  Co-operative  Fire  Association," 
imports  a  corporation,  or  does  so  when  con- 
sidered in  connection  with  allegations  In 
the  petition,  it  Is  clear  from  thbse  deci- 
sions, one  rendered  In  a  criminal  case  and  the 
other  in  a  dvU  case,  that,  even  as  against  a 
special  demurrer,  it  was  not  necessary  to  al- 
lege whether  the  defendant  was  a  corpora- 
tion, partnership,  or  natural  person.  It  is 
perfectly  evident  that  the  name  Is  not  that  of 
an  Individual.  It  is  also  evident  that  this 
name,  when  taken  in  connection  with  the  alle- 
gation that  "the  defendant  Insurance  company 
or  association  has  an  agent  and  place  of 
doing  business  in  [Glynn]  county,"  and  on 
named  dates  Issued  "Its  certain  [policies]  of 
fire  insurance  whereby  and  by  the  terms  of 
which  It  insured,"  etc..  Imports  either  a 
firm  or  a  corporation,  as  an  entity  not  an 
individual,  engaged  In  carrying  on  business, 
must  be  the  one  or  the  other.  The  name 
Itself  Is  more  appropriate  to  a  corporation 
than  to  a  partnership,  for  the  name  of  no 
Individual  is  disclosed  therein.  It  is  clear, 
from  previous  decisions  of  this  court,  that, 
If  the  defendant  had  been  engaged  In  car- 
rying on  a  regular  business  under  the  name 
"The  Georgia  OoK>perative  Fire  Company," 
the  name  thus  used  would  have  imported 
a  corporation.  Wilson  v.  Sprague  Mowing 
Machine  Co.,  55  Ga.  672;  Cribb  v.  Way- 
cross  Lumber  Oo.,  82  Ga.  597,  9  S.  B.  426; 
Smith  V.  Columbia  Jewelry  Co.,  114  Ga.  698, 
40  S.  B.  785;  Mattox  v.  State,  supra;  Per- 
kins Company  v.  Shewmake^  119  Ga.  617,  46 
S.  B.  832;  Holcomb  v.  Cable  Co.,  supra; 
Turners  Chapel  A.  M.  ES.  Church  v.  Lord 
Lumber  Co.,  121  Ga.  876,  49  S.  B.  272.  In 
each  of  those  cases  the  name  ended  with 
the  word  "company,"  which  was  not  pre- 
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ceded  by  the  conjunction  "and,"  as  Iq  usual 
in  partnership  names.  We  can  see  no  rea- 
son for  making  a  distinction  between  the 
words  "company"  and  "association**  when 
they  are  respectively  used  to  designate  an 
entity  engaged  in  carrying  on  business  and 
malting  contracts.  Each  of  the  words  Is 
used  in  detoing  the  other.  One  of  the 
meanings  of  the  word  "company"  is  "an  as- 
sociation of  persons  for  the  purpose  of  car- 
rying on  some  enterprise  or  business,"  and 
one  of  the  meanings  of  the  word  "associa- 
tion" is  a  '^nion  of  persons  in  a  company 
or  society  for  some  particular  purpose." 
Webst  Diet  So  the  word  "association," 
when  used  with  descriptive  adjectives  as 
the  name  of  a  business  entity,  Is  as  mudi 
Indicative  of  a  corporation  as  the  word 
"company"  when  so  used.  Other  courts,  In 
determining  whether  a  particular  name  Im- 
ported a  corporation,  have  made  no  dis- 
tinction between  these  two  words.  Stein 
V.  Indianapolis  Building  Association,  18  Ind. 
237,  81  Am.  Dec.  353;  Odd  Fellows'  Build- 
ing Association  v.  Hogan,  28  Ark.  261. .  We 
are  of  opinion  that  the  name  by  which  the 
defendant  was  sued,  when  considered  in 
the  light  of  the  allegations  of  the  petition, 
imported  a  corporation,  and  there  was  there- 
fore no  error  In  overruling  the  special  de- 
murrer in  question. 

6.  In  the  exceptions  pendente  lite,  and  In 
one  ground  of  the  motion  for  a  new  trial, 
error  is  assigned  upon  the  refusal  of  the 
court,  upon  motion  of  the  defendant,  to  rule 
out  all  of  tike  testimony  of  a  named  witness 
for  the  plalntiffa  What  the  testimony  of 
this  witness  was  neither  appears  In  connec- 
tlOD  with  the  assignment  of  error  In  the 
exceptions  pendente  lite,  nor  in  the  ground 
of  the  motion  for  a  new  trial  complaining 
of  this  ruling  of  the  court,  and  no  state- 
ment of  such  testimony,  is  attached  to  the 
exceptions,  or  to  the  motion  as  an  exhibit 
Under  numerous  rulings  of  this  court,  there- 
fore, this  assignment  of  error  cannot  be 
considered. 

6.  One  ground  of  the  motion  was  "that 
the  court  erred  In  ruling  that  the  assignment 
of  the  policy  was  sufAcient,  valid,  and  legal, 
and  that  the  sole  issue  In  the  case  was 
whether  there  had  been  an  adjustment  of 
the  lostf  and  a  promise  to  pay  a  specific 
amount  in  settlement  thereof."  One  assign- 
ment of  error  upon  this  charge  is  that  there 
were  other  Issues  raised  by  the  defendant's 
plea  besides  the  question  as  to  whether 
there  had  been  an  adjustment  of  the  loss. 
Another  ground  was  that  the  court  erred  in 
charging  that  "if  the  defendant  company, 
through  its  agent,  Mr.  Wilcox,  agreed  with 
Bordeaux  that  his  loss  sustained  amounted 
to  the  sum  of  $333.14,  and  agreed  to  pay 
that  amount  in  settlement  thereof,  then  the 
plaintiffs  in  this  case,  B.  Borchardt  &  Co., 
the  transferees  of  these  two  policies  from  L. 
Bordeaux,  would  be  entitled  to  recover  that 
amount,  and  would  be  entitled  to  recover 


Interest  on  sudi  amount  from  the  date  of 
the  agreement  or  adjustment  until  the  same 
was  paid,  at  the  rate  of  7  per  cent  per  an- 
num." One  assignment  of  error  upon  this 
instruction  is  that  the  plaintiffs  "could  not 
recover  under  an  agreement  with  Bordeaux 
to  pay  Bordeaux,  unless  the  agreement  to 
pay  was  itself  transferred  to  Borchardt  & 
Co."  Another  ground  was  that  the  court 
erred  in  charging  that  if  the  Jury  believed 
that  the  plaintiffs  had,  by  a  preponderance 
of  the  evidence,  established  that  the  defend- 
ant agreed  with  Bordeaux  that  the  amount 
of  the  loss  sustahied  by  him  under  the  terms 
of  the  policies  was  $333.14,  and  agreed  to 
pay  that  amount  in  settlement  of  the  same, 
it  would  be  the  duty  of  the  Jury  to  find 
in  favor  of  the  plaintiffs  the  full  amount  of 
$333.14,  with  Interest  from  the  date  of  the 
adjustment  Error  is  assigned  upon  this 
Instruction,  because  "the  evidence  disclosed 
no  legal  right  of  Borchardt  &  Co.  to  recover 
a  sum  agreed  to  be  paid  to  Bordeau,"  and 
because  the  charge  "placed  upon  the  plain- 
tiffs no  burden  whatever  of  showing  any 
connection  between  Bordeaux  and  them- 
selves in  order  to  recover,  although  the  evl« 
dence  showed  no  contract  or  other  relation 
existed  between  the  plaintiffs  and  the  de- 
fendant" It  is  evident  from  these  instruc* 
tions  that  the  court  tried  the  case  upon 
the  theory  presented  in  the  plaintiffs'  peti- 
tion; that  is,  that  if  there  was  an  adjust- 
ment of  the  loss  between  an  authorised  agent 
of  the  insurer  and  Bordeaux,  the  insured, 
such  adjustment  was  conclusive  upon  the 
insurer,  as  to  its  liability  and  the  amount 
thereof,  in  a  suit  «pon  the  policies,  not  by 
Bordeaux,  but  by  Borchardt  &  Co.,  to  whom 
the  policies  liad  been  transferred,  before  the 
adjustment  by  Bordeaux.  Whatever  effect 
the  adjustment  might  have  had  if  it  had 
been  made  between  Borchardt  &  Co.  and 
the  insurance  company,  it  seems  to  us  very 
dear  that  in  a  suit  by  Borchardt  A  Co. 
against  the  insurer,  an  adjustment  of  the 
loss  by  an  agent  of  the  latter  with  Bor^ 
deaux,  occurring  after  he  had  assigned  all 
his  interest  in  the  policies  to  the  plaintiffs, 
could  not  be  conclusive  upon  the  defendant 
upon  the  question  of  its  liability  and  the 
amount  of  the  same;  Possibly  it  might  in 
such  a  suit  be  used  as  evidence  in  the  na- 
ture of  an  admission  of  liability  by  the  in- 
surer, but  It  could  rise  to  no  higher  dignity 
than  that  In  order  for  the  adjustment 
when  made,  to  be  binding  upon  the  insur- 
ance company,  it  had  to  be  also  binding 
upon  the  then  legal  owner  of  the  policies. 
It  could  not  bind  one  of  these  parties  unless 
it  bound  the  other.  The  evidence  showed 
that  the  general  manager  and  adjuster  of  the 
Insurer,  when  he  went  to  Brunswick  to  ad- 
Just  the  loss,  refused  to  recognise  the  validity 
of  the  assignments  of  the  policies  to  Bor^ 
chardt  &  Co.,  and  hence  declined  to  have  any 
dealings  with  a  member  of  that  firm  in  con- 
nection with  the  adjustment  of  the  loss.    All 
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bis  dealings  Ih  this  respect  were  with  Boiv 
deaax,  who  was  not  shown  by  the  eridence 
to  have  had  any  anthority  to  represent  and 
hind  the  firm  to  which  he  had  prevlonsly  as- 
signed the  policies.  Indeed  It  was  not  shown 
that  he  even  assumed  to  act  as  the  agent  of 
Borchardt  &  Co.  Under  the  evidence,  an  ad- 
jQStment  of  the  loss  between  the  Insnranee 
company  and  Bordeaux  was  not  equivalent 
to  an  adjustment  between  the  Insurer  and 
the  assignees  of  the  policies,  and  a  prOmlse 
by  the  insurer  to  Bordeaux  was  not  a  prom- 
ise to  Borchardt  &  Oo.  Besides,  the  charges 
complained  of  assumed  that  in  this  suit  the 
defendant  company  would  be  bound  by  an 
adjustment  of  the  loss  by  the  insurer  with 
Bordeaux,  whether  he  was  acting  as  agent 
of  the  plaintiffs  or  not,  and,  upon  this  as- 
sumption, the  Jury  were  instructed  to  find 
for  the  plaintiffs  the  full  amount  aued  for, 
if  they  believed,  from  the  evidence,  that  the 
loss  had  been  adjusted  at  this  sum  by  the 
defendant  with  Bordeaux. 

The  following  cases  are  authority,  if  any 
can  be  needed,  for  the  proposition  that  Bor- 
chardt &  Co.  were  not  bound  by  the  adjust- 
ment between  Bordeaux  and  the  defendant 
company.  Fire  Association  of  London  v. 
Blum,  6S  Tex.  282;  American  Central  Ins. 
Co.  V.  Sweetser,  116  Ind.  870,  19  N.  B.  159; 
Brown  v.  Roger  Williams  Ins.  Co.,  5  R.  I. 
394;  Hall  v.  Witt;  Association,  64  N.  H.  406, 
13  Atl.  648;  Harrington  v.  Fitchburg  Fire 
Co.,  124  Mass.  126.  In  the  Indiana  case  it 
was  held:  "The  assignee  of  a  policy  of  in- 
surance is  not  bound  by  any  agreement 
which  the  assignor  may  make  with  the  insur- 
ance company,  subsequent  to  the  assignment, 
as  to  the  amount  which  shall  be  accepted  as 
a  satisfaction  of  its  liability."  In  the  Texas 
case,  as  in  the  present  one,  the  policy  had 
been  assigned  after  the  loss  occurred,  and 
there  was,  after  the  assignment,  an  adjust- 
ment of  the  loss  between  the  insured  and  the 
Insurance  company,  which  the  court  held  not 
to  be  binding  on  the  assignee.  In  the  other 
cases  cited,  the  same  principle  was  applied 
where  the  policy  was  made  payable.  In  case 
of  loss,  to  a  creditor  of  the  insured.  The 
claim  of  the  plaintiffs  against  the  defendant 
was,  under  the  evidence,  an  unliquidated  de- 
mand; the  charges  of  the  court  excepted  to 
were  erroneous,  and  a  new  trial  must  be 
granted. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SIMMONS,  O.  J.,  absent  on  ac- 
count of  sickness,  and  LUMPKIN,  J.,  not 
presiding. 

'123  Qa.  480) 

TUGGLH  V.   ENTERPRISE  LUMBER   00. 

(Supreme  Conrt  of  Georgia.    June  17, 1905.) 
CoBPOSATioNS— Action  fob  TaESPAsa— Veh- 

A  privste  business  corporation  created  un- 
der the  laws  of  this  state,  with  its  principal 
office  in  a  given  county,  cannot  be  sued  in  an- 
other county  for  a  trespass  comBiitted  therein, 
51S.E.-2S 


when  it  has  no  agent,  agency,  or  place  of  busi* 
in  the  latter  oountF. 


(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Irwin  County ; 
D.  M.  Roberts,  Judge. 

Action  by  W.  R.  Tuggle  against  the  Enter- 
prise Lumber  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Ellis,  Wimbish  &  Ellis,  for  plaintiff  in  er- 
ror. W.  S.  Florence  and  McDonald  &  Quin- 
cey,  for  defendant  in  error. 

riSH,  P.  J.  W.  R.  Tuggle,  as  administra- 
tor de  bonis  non  of  the  estate  of  Robert  Tug- 
gle, deceased,  brought  an  action  for  damages 
in  the  superior  court  of  Irwin  county  against 
the  Enterprise  Lumber  0>mpany  for  alleged 
cutting  by  the  defendant  company  of  timber 
on  land  in  that  county  belonging  to  the  estate 
of  plaintifTs  intestate.  The  petition  alleged 
the  defendant  company  to  be  a  corporation  of 
this  state,  with  its  principal  office  in  Fulton 
county.  Service  was  made  by  serving  copy 
of  second  original  issued  from  the  superior 
court  of  Irwin  county  on  the  vice  president 
and  general  manager  of  the  defendant  com- 
pany at  its  place  of  business,  in  Fulton  coun- 
ty. The  defendant  demurred  to  the  petition 
on  the  ground  that  it  showed  on  its  face  that 
the  court  had  no  jurisdiction  of  the  defend- 
ant or  of  the  cause  of  action,  as  it  was  al- 
leged that  the  defendant  was  a  domestic  cor- 
poration, with  Its  principal  place  of  business 
in  the  county  of  Fulton,  and  that  the  petition 
failed  to  allege  that  at  the  time  the  timber 
was  alleged  to  have  been  cut,  or  at  the  time 
suit  was  filed,  or  at  any  time,  it  had  an  office 
and  transacted  business  in  Irwin  county,  or 
at  any  time  had  an  agent  or  place  of  business 
in  that  county.  The  demurrer  was  sustained 
and  the  case  dismissed.  Plaintiff  excepted 
to  this  ruling. 

The  single  question  presented  for  decision 
is  one  of  law,  which  may  be  stated  as  follows: 
Can  a  private  business  corporation  created 
under  the  laws  of  this  state,  with  its  prin- 
cipal office  in  Fulton  county,  be  sued  in  Irwin 
county  for  a  trespass  committed  in  the  lat- 
ter county,  when  it  does  not  appear  that  the 
corporation  sued  has  ever  had  an  agent  or 
agency  or  place  of  business  therein?  The  so- 
lution of  the  question  depends  upon  the  prop- 
er construction  of  section  1900  of  the  Civil 
0)de  of  1895,  which  provides:  "Any  corpo- 
ration, mining  or  Joint-stock  company,  char- 
tered by  authority  of  this  state,  may  be  sued 
on  contracts  in  that  county  in  which  the  con- 
tract sought  to  be  enforced  was  made,  or  is  to 
be  performed,  if  it  has  an  office  and  transacts 
business  there.  Suits  for  damages,  because 
of  torts,  wrong  or  injury  done,  may  be 
brought  in  the  county  where  the  cause  of  ac- 
tion originated.  Service  of  such  suits  may  be 
effected  by  leaving  a  copy  of  the  writ  with 
the  agent  of  the  defendant,  or  If  there  be  no 
agent  in  the  county,  then  at  the  agency  or 
place  of  business."    It  is  clear  that  an  action 
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against  a  domestic  corporation,  mining  or 
Joint-stock  company,  on  a  contract,  cannot, 
under  this  section,  be  brought  In  a  county 
unless  the  defendant  has  an  ofiElce  and  trans- 
acts business  therein.  As  to  suits  for  dam- 
ages because  of  torts,  wrong  or  injury  done, 
the  section  declares  they  may  be  brought  in 
the  county  where  the  cause  of  action  origi- 
nated. If  the  section  went  no  further,  the 
meaning  would  be  plain  that  such  suits  might 
be  brought  in  the  county  where  the  cause  of 
action  originated,  whether  the  defendant  at 
the  time  the  suit  was  instituted  had  an  office 
and  transacted  business  in  that  county  or  not. 
The  section,  however,  proceeds  to  say  that 
"service  of  such  suits  may  be  effected  by  leav- 
ing a  copy  of  the  suit  with  the  agent  of  the 
defendant,  or  if  there  be  no  agent  in  the 
county,  then  at  the  agency  or  place  of  busi- 
ness.*' ''Such  suits"  evidently  refer  to  "suits 
for  damages  because  of  torts,  wrong  or  injury 
done,"  and  it  is  clear  that  if  the  defendant 
has  an  agent  In  the  county  where  the  tort, 
wrong,  or  injury  was  done,  then  service  may 
be  effected  by  leaving  a  copy  of  the  writ  with 
him ;  but,  in  the  event  there  be  no  agent  in 
the  county,  then  the  section  provides  that 
service  may  be  perfected  by  leaving  a  copy  of 
the  writ  "at  the  agency  or  place  of  business." 
"The  agency  or  place  of  business,"  we  think, 
refer  to  the  same  place;  that  is,  "the  agency" 
and  the  "place  of  business"  are  synonymous. 
At  what  "agency  or  place  of  business,"  then, 
may  the  copy  of  the  writ  be  left?  At  the 
principal  place  of  business?  We  do  not  think 
the  statute  means  this,  because  it  cannot  be 
said  that  a  corporation,  mining  or  Joint-stock 
company  has  an  agency  in  Its  home  office  or 
principal  place  of  business;  and,  moreover, 
if  this  were  the  intention,  it  seems  that  the 
statute  would  have  so  declared.  Nor  do  we 
think  it  means  that  such  a  defendant  may  be 
served  by  leaving  a  copy  of  the  writ  at  any 
agency  or  place  of  business  in  any  county  in 
the  state  where  it  may  happen  to  have  an 
agency  or  place  of  business.  What  reason 
could  there  be  for  allowing  such  defendant 
to  be  sued  in  a  county  in  the  extreme  south- 
em  portion  of  the  state,  where  the  cause  of 
action  originated,  and  service  of  the  suit  to 
be  effected  by  leaving  a  copy  of  the  writ  at 
an  agency  or  place  of  business  of  the  defend- 
ant in  a  county  in  the  extreme  northern  sec- 
tion of  the  state?  Considering  the  whole  sec- 
tion, we  think  its  purpose  is  to  permit  suits 
against  domestic  corporations,  mining  or 
Joint-stock  companies,  because  of  torts,  wrong 
or  injury  done,  to  be  brought  in  the  county 
where  the  cause  of  action  originated,  pro- 
vided the  defendant  has  an  agent,  agency,  or 
place  of  business  in  such  county,  and,  if  the 
agent  be  in  the  county,  service  is  to  be  per- 
fected by  leaving  a  copy  of  the  writ  with  him, 
but  if  he,  for  any  reason,  is  not  there,  then 
A  copy  of  the  writ  is  to  be  left  at  the  agency 
or  place  of  business  in  that  county.  It  fol- 
lows from  this  interpretation  of  the  section  in 
Quettlon  that  the  court  properly  sustained  the 


demurrer  to  the  petition.  In  Glllis  t.  Hil- 
ton &  Dodge  Lumber  Co.,  113  Ga.  622,  S8  S. 
E.  940,  relied  on  by  counsel  for  plaintiff  in 
error,  it  appeared  that  the  Hilton  &  Dodge 
Lumber  Company  had  at  the  time  the  suit 
was  instituted  an  agent  and  an  office  in  the 
county  wherein  the  action  was  brought,  and 
transacted  business  at  its  office  in  that  coun- 
ty. 
Judgment  affirmed. 

(m  oa.  m) 
BIGGINS  V.  JOSEPH  D.  BOYD  MFG.  CO. 
(Supreme  Court  of  Georgia.    June  14,  1905.) 

Action  on  Note— Defenses— Evidbnoe. 

The  trial  judge  committed  no  error  requir- 
ing a  reversal  of  the  Judgment  below  in  ruling 
out  the  evidence  introduced  by  the  defendant. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pike  County; 
B.  B.  Russell,  Judge. 

Action  by  the  Joseph  D.  Boyd  Manufactur- 
ing Company  against  A.  D.  Biggins.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 

Joseph  D.  Boyd  Manufacturing  Company 
sued  A  D.  Bigfi^,  as  trustee  for  his  wife, 
M.  S.  Biggins,  on  a  promissory  note  for  $210.- 
87  principal,  given  by  the  defendant,  as  trus- 
tee for  M.  8.  Biggins,  to  the  plaintiff,  dated 
February  25,  1901,  and  due  October  15th  aftr 
er  date.  The  petition  alleged  that  the  consid- 
eration of  the  note  was  fertilizers  furnished 
by  the  plaintiff  to  the  defendant,  as  trustee, 
which  were  used  by  the  defendant,  as  trustee, 
on  certain  lands  belonging  to  the  trust  es- 
tate ;  and  that  they  were  articles  of  necessity 
for  which  the  trust  estate  was  liable.  A 
copy  of  the  deed  creating  the  trust  and  de- 
scribing the  lands  of  the  trust  estate  was  at- 
tached to  the  petition,  as  well  as  a  copy  of 
an  order  of  the  Judge  of  the  superior  court 
appointing  defendant  trustee  in  lieu  of  a 
former  trustee.  The  petition  asked  for  a  spe- 
cial Judgment  on  the  lands  of  the  trust  estate 
described  therein.  The  defendant,  in  his 
answer,  admitted  that  he  was  trustee  as  al- 
leged, and  pleaded  payment  The  plea  al- 
leged that  the  defendant,  as  trustee,  in  the 
year  1900  bought  of  the  plaintiff  designated 
quantities  and  kinds  of  fertilizers  of  the  ag- 
gregate value  of  $367.75 ;  that  in  the  fall  of 
the  same  year  he  paid  the  plaintiff  a  stated 
quantity  of  lint  cotton  of  the  value  of  $462, 
which  overpaid  the  amount  of  his  indebted- 
ness to  the  plaintiff  $94.25.  On  the  trial  the 
plaintiff  put  in  evidence  the  note  sued  on, 
and  introduced  a  witness,  who  testified  that 
the  consideration  of  this  note  was  fertilizers 
bought  by  the  defendant,  as  trustee,  for  M. 
S.  Biggins,  and  that  the  trust  estate  got  the 
benefit  of  such  fertilizers  by  reason  of  their 
use  upon  the  lands  of  the  estate.  The  plain- 
tiff also  introduced  In  evidence  a  trust  deed 
dated  April  13,  1857,  whereby  a  trust  in  cer- 
tain lands,  negroes,  etc.,  was  created  for  the 
benefit  of  Mary  Susan  Neal,  now  Mia.  BC 
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S.  Rlgglns.  The  defendant  put  In  evidence  a 
note  signed  by  him  as  trustee  for  M.  S.  Rig- 
gins,  payable  to  tbe  plaintiff,  for  the  snm  of 
$670.50,  dated  May  29, 1900,  and  due  October 
15th  after  date,  the  consideration  of  the  note 
being  13  tons  and  8  sacks  of  guano  and  5 
sacks  of  add,  with  credits  thereon  of  4,362 
pounds  of  lint  cotton.  The  defendant  testi- 
fied: "That  the  note  sued  on  was  a  renewal 
note  for  the  balance  of  the  $670.50  note  given 
May  29,  1900;  that  he  bought  a  part  of  the 
guano  for  the  trust  estate,  and  a  part  of  it 
he  bought  for  sale,  and  did  sell  a  part  of 
it,  and  used  a  part  of  it  on  the  trust  estate ; 
that  he  signed  the  note  as  trustee  because 
they  asked  him  to  do  that ;  that  at  the  time 
the  guano  was  bought  nothing  was  said  about 
his  buying  it  as  trustee,  but  he  did  use  on 
the  trust  estate  ten  tons  and  eight  sacks  of 
the  guano,  and  that  he  used  the  seven  and 
one-half  tons  of  acid ;  that  the  market  value 
of  the  guano  at  the  time  he  bought  it  was  $20 
per  ton,  and  the  market  value  of  the  acid  at 
the  time  he  bought  It  was  $17.50  per  ton,  the 
total  amounting  in  the  aggregate  to  $347.- 
25;  that  he,  as  trustee,  paid  from  the  crops 
of  the  trust  estate  upon  the  guano  debt  tbe 
amount  of  4,362  pounds  of  middling  lint  cot- 
ton, as  appeared  from  the  credits  upon  the 
note  Introduced  in  evidence,  dated  May  29, 
1900,  for  the  sum  of  $670.50 ;  that  the  trust 
estate  had  not  bought  or  in  any  way  received 
anything  else  from  the  plaintiff,  nor  [did] 
he  or  the  trust  estate  owe  the  plaintiff  any- 
thing else;  ♦  ♦  ♦  that  his  wife,  M.  S. 
Rlgglns,  had  then  living  eight  children ;  that 
the  cotton  he  had  delivered  to  plaintiff  from 
the  trust  estate  was  worth  at  the  time  he 
made  the  delivery  9%  cents  per  poimd,  and 
making  the  aggregate  amount  thus  paid 
$414.39,  which  more  than  paid  off  all  that  the 
trust  estate  actually  owed  the  plaintiff  upon 
said  note."  Upon  motion  of  the  plaintiff,  the 
court  ruled  out  tbe  note  put  In  evidence  by 
the  defendant  and  all  of  the  defendant's  tes- 
timony except  that  Mrs.  Rlgglns  had  eight 
children  then  living.  The  court  then  directed 
a  verdict  for  the  plaintiff.  The  defendant 
sued  out  a  bill  of  exceptions.  In  which  the 
only  error  assigned  Is  the  ruling  out  of  the 
evidence  offered  by  the  defendant  as  above 
set  forth. 

G.  D.  Domlnick  and  B.  C  Armistead,  for 
plaintiff  in  error.  O.  F.  Dupree,  for  defend- 
ant In  error. 

FISH,  P.  J.  The  trust  Involved  In  this 
case  was  construed  in  Rlgglns  v.  Adair,  105 
Ga.  727,  31  S.  B.  743,  where  It  was  held  that 
the  trust  created  is  executory,  at  least  dur- 
ing the  lifetime  of  Mrs.  Rlgglns,  and  that  the 
property  of  the  trust  estate  is  liable  for  debts 
created  by  the  trustee  for  the  benefit  of 
such  estate.  In  that  case  the  trust  estate  was 
held  to  be  bound  for  a  debt  conti-acted  for 
fertilizers  bought  for  its  use.  The  evidence 
for  the  plaintiff  In  the  present  case  made  out 
a  clear  case  of  liability  on  the  part  of  the 


trust  estate  for  the  amount  represented  by 
the  note  sued  on,  and,  unanswered,  demand- 
ed a  verdict  In  favor  of  the  plaintiff  for  the 
full  amount.  The  defendant  sought  to  meet 
this  by  evidence  which  the  court  ruled  out, 
and  the  sole  question  which  we  are  to  decide 
l8  whether  the  court  conmiltted  a  reversible 
error  in  ruling  out  this  evidence,  for  there  is 
no  exception  to  the  direction  of  a  verdict  by 
the  court  or  to  the  particular  verdict  which 
was  directed.  Whether  the  court  was  right 
or  wrong  In  the  ruling  complained  of  is,  in 
the  view  which  we  take  of  the  case.  Immate- 
rial. If  this  evidence  had  remained  in,  the 
Jury  could  not  have  lawfully  found  in  fa- 
vor of  the  defendant  generally,  nor  reduced 
the  amount  of  the  plaintiff's  proven  claim. 
From  the  evidence  in  question  it  appeared 
"that  the  note  sued  upon  was  a  renewal  note 
for  the  balance  of  the  $670.50  note  given  May 
29,  1900."  This  last-mentioned  note  showed 
that  it  was  given  by  the  defendant  as  trustee, 
which  fact  he  neither  denied  in  his  answer 
nor  by  his  testimony.  He  did  testify  that 
at  the  time  he  bought  the  fertilizers  for 
which  this  note  was  given  nothing  was  said 
about  his  buying  them  as  trustee.  But,  on 
the  other  hand,  he  failed  to  state  that  any- 
thing was  said  about  his  buying  them,  or 
any  part  of  them,  individually.  How,  then, 
did  he  buy  them?  Presumably,  from  the  way 
he  signed  the  note,  he  purchased  them  as 
trustee.  He  testified  that  he  signed  the  orig- 
inal note  as  trustee  because  "they"  asked 
him  to  do  that,  a  request  wliich  was  both 
natural  and  proper  if  he  bought  the  ferti- 
lizers for  the  trust  estate,  and  which,  when 
made,  in  the  abserce  of  anything  to  contrary, 
put  him  upon  notl  te  that  the  intention  of  the 
seller  was  to  sell  the  goods  to  him  in  his  ca- 
pacity as  trustee.  He  said  nothing  to  the 
seller  to  indicate  that  he  was  not  purchasing 
all  of  the  fertilizers  for  the  trust  estate,  and 
when  he  was  asked  to  sign  the  note  as  trus- 
tee he  did  so  without  explanation  or  objec- 
tion. If  he  did  not  Intend  to  contract  in  his 
capacity  as  trustee  for  the  whole  of  the  fer- 
tilizers which  he  purchased,  the  time  for  him 
to  have  made  this  known  was  when  he  was 
asked  to  do  so.  As  we  have  already  intimat- 
ed, when  he  bought  the  fertilizers  for  the 
purchase  price  of  which  the  original  note  was 
given,  and  signed  such  note  in  his  capacity 
as  trustee,  the  presumption  was  that  he  pur- 
chased the  goods  in  his  representative,  and 
not  in  his  individual,  capacity.  This  pre- 
sumption was  not  overcome  by  the  mere  state- 
ment "that  at  the  time  the  guano  was  bought 
nothing  was  said  about  his  buying  it  as  trus- 
tee." When  he  signed  the  note  in  his  rep- 
resentative capacity,  something  was  said,  or 
rsfther  declared,  in  writing,  as  to  the  capacity 
In  which  he  purchased  the  fertilizers.  His 
statement  that  he  did  this  because  the  seller 
asked  him  to  do  it  is  perfectly  consistent  with 
the  idea  that  he  bought  the  whole  of  the  goods 
as  trustee,  while  the  manner  in  which  he 
signed  the  note  Is  inconsistent  with  the  idea 
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that  he  did  not  so  purchase  them  at  all.  He 
gave  no  explanation  whatever  as  to  why  he 
signed  the  renewal  note  as  trustee,  after 
having,  as  he  testified,  paid  all  that  the  ear 
tate  owed  for  the  fertilizers.  He  testUQed 
"that  he  bought  a  part  of  the  guano  for  the 
trust  estate,  and  part  of  it  he  bought  for 
sale,"  but  he  did  not  testify  that  this  was 
understood  between  him  and  the  seller,  or 
that  the  latter  knew  that  such  was  the  fact; 
and  he  failed  to  state  what  part  he  bought 
for  the  trust  estate,  or  how  much  he  purchas- 
ed for  himself,  nor  did  he  state  what  the  con- 
tract price  of  the  guano  or  the  contract  price 
of  the  add  was.  How,  then,  was  it  possible 
for  a  Jury  to  find,  either  wholly  or  partial- 
ly, in  favor  of  his  plea?  Granting  that  it 
was  permissible  for  him,  after  signing  both 
the  original  and  the  renewal  note  as  trustee, 
to  show  that  at  the  time  of  the  purchase  his 
undisclosed  intention  was  to  buy  a  part  of 
the  goods  for  the  trust  estate  and  a  part  for 
himself  individually,  it  was  still  incumbent 
upon  him,  in  order  to  overcome,  either  in 
wliole  or  in  part,  the  case  made  by  the  evi- 
dence for  the  plaintiff,  to  show  what  he 
bought  for  the  trust  estate  and  what  he  pur- 
chased for  himself,  and  what  the  contract 
price  was.  This  he  utterly  faiied  to  do.  He 
did  testify  that  he  used  10  tons  and  8  sacks 
of  the  guano  <m  the  trust  estate,  and  used 
the  7%  tons  of  acid,  and  sold  3  tons  of  the 
guano ;  but  this  did  not  show  that  the  8  tons 
of  guano  which  he  sold  were  not  bought  for 
the  trust  estate,  and  the  seller  was  not  bound 
to  follow  him  up,  and  see  that  he  used  all 
of  the  fertilizers  for  the  trust  estate.  Even 
if  he  had  shown  what  part  of  the  fertil- 
izers he  purchased  for  the  trust  estate  and 
what  part  he  bought  for  himself,  there  waB 
no  way  of  fixing  the  amount  to  be  deducted 
from  the  plaintiff's  proven  claim  against 
him  as  trustee,  for  the  reason  that  he  failed 
to  show  what  the  contract  price  of  the  guano 
or  the  contract  price  of  the  acid  was.  The 
testimony  in  reference  to  the  market  value 
of  the  fertilizers  and  the  market  value  of  the 
cotton  paid  on  the  original  note  was  wholly 
irrelevant  and  immaterial.  The  plaintiff  was 
not  suing  upon  a  quantum  meruit,  but  for 
the  balance  due  under  a  contract  of  sale, 
and  the  price  of  the  fertilizers  was  fixed  by 
the  contract  between  the  parties,  and  could 
not  be  altered  by  proof  of  their  market  value 
at  the  time  of  purchase.  This  would  be 
true  even  if  the  sale  had  been  for  cash,  to 
which  "market  value"  presumably  refers, 
whereas  the  sale  in  question  was  upon  a 
credit  The  defendant  could  not  go  behind 
the  renewal  note  for  the  purpose  of  showing 
the  market  value  of  the  cotton  which  he,  as 
trustee,  had  delivered  to  the  plaintiff  in  pay- 
ment of  the  original  note;  for  clearly  the 
aggregate  amount  paid  in  cotton  on  the  old 
note  must  have  been  agreed  upon  by  the  par- 
ties when  the  new  note  was  given  for  the 
balance  due.  The  giving  of  the  renewal  note 
waa  a  distinct  and  clear  recognition  of  the 


amount  still  due  after  the  cotton  paymeuta 
had  been  made  on  the  old  note,  and,  in  the 
absence  of  any  proof  as  to  fraud,  accident,  or 
mistake  in  the  settlement  evidenced  by  this 
note,  no  evidence  as  to  value  of  the  cotton 
paid  on  the  note  was  relevant  As  the  evi- 
dence for  the  plaintiff  demanded  a  verdict 
in  its  favor  for  the  full  amount  of  the  note 
sued  on,  and  the  evidence  offered  by  the  de- 
fendant would  not  have  authorized  the  Jury 
to  find  any  other  verdict,  the  court  committed 
no  error  requiring  a  reversal  of  the  Judg- 
ment below  in  the  ruling  complained  of. 

Judgment  afiirmed.  All  the  Justices  con- 
cur, except  SIMMONS,  O.  J^  absent  on  ac- 
count of  sickness. 


cmcML  201) 
WBLLMAKER  v.  WHBATLBT. 
(Supreme  Ck)art  of  Georgia.     June  14,  1905.) 

1.  Leasb— GoNSTBUCTioN  —  Option  to   Pub- 

CHASE. 

A  paper  recited  that  A.  had  rented  to  B. 
a  farm  for  a  given  year,  ^'with  the  refusaJ  of 
baying  it  next  fall  for  the  sum  of  six  dollars 
per  acre,"  and  provided  that,  if  B.  "does  not 
take  the  place,  any  bulMlnss  which  he  is 
compelled  to  have  shall  be  paia  for  by  A.  at  a 
reasonable  price,  if  they  Mo  not  trade."  Held, 
that  the  legal  effect  of  the  paper  was  to  rent 
the  farm  to  B.,  and  to  give  him  the  option  of 
purchasing  it  at  the  time  and  price  stated. 

2.  GONTBAOT  —  CONSIDBBATION  —  PABOL  Bv- 
inSNGB. 

In  a  writing  which  carries  on  its  face  mu- 
tual promises,  terms  and  conditions  expressed 
on  one  side  may  be  the  consideration  for  terms 
and  conditions  expressed  on  the  other;  and  in 
such  a  case  proof  of  a  consideration  different 
from  that  expressed  in  the  writing  mi^ht  alter 
its  terms  and  conditions,  and,  when  it  would 
have  this  effect,  parol  proof  would  be  inadmis- 
sible to  change  or  alter  the  consideration,  or  to 
show  that  it  was  not  applicable  to  the  promise 
to  which,  on  the  face  of  the  contract,  it  appear- 
ed to  apply. 
8.  Same. 

In  the  absence  of  proper  pleadings  asking 
for  a  reformation  of  a  written  contract,  parol 
evidence  is  inadmisBible  to  show  that  the  con- 
tract does  not  set  forth  the  real  undertaking 
entered  into  by  the  parties. 

4.  SPECino  PEBroBMANcs— Sale  or  Land^ 
Petition. 

In  a  suit  by  the  vendee  to  compel  the  spe- 
cific performance  of  a  contract  for  the  sale  of 
land,  it  is  not  necessary  that  the  petition  should 
allege  that  the  vendee  has  tendered  a  deed  for 
execution  by  the  vendor,  unless,  under  the  terms 
of  the  contract,  the  preparation  of  the  deed  de- 
volved upon  the  vendee. 

[Bd.  Note. — For  cases  in  point,  see  voL  44^ 
Cent  Dig.  Specific  Performance^  f  27d.] 

5.  Pabol  Bvidencb. 

A  contract  recited  that  A.  had  rented  B.*s 
place,  which  is  not  otherwise  described,  and 
provided  that  A.  should  have  an  option  to  pur- 
chtuse  the  place  at  a  stated  amount  Held,  that 
parol  evidence  could  be  admitted  to  identify  the 
place  referred  to  in  the  contract 

6.  Specibio  Pebfobicarcb— Pleading. 

There  was  no  error  in  overruling  the  de- 
murrer to  the  petition,  nor  in  refusing  to  grant 
a  new  trial. 
(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Lincoln  Coun- 
ty; H.  M.  Holden,  Judge, 
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Action  by  C.  W.  Wheatley  against  Lowe 
Wellmaker.  Judgment  for  plaintiif,  and  de- 
fendant brings  error.    Affirmed. 

T.  H.  Remsen  and  Jno.  T.  West,  for  plain- 
tiff in  error.  J.  M.  Pitner  and  F.  H.  Colley, 
for  defendant  in  error. 


COBB,  J.  Wheatley  brought  an  action  f«r 
the  speclflc  performance  of  an  alleged  con- 
tract for  the  purchase  of  land.  The  petition 
allied  the  making  of  the  contract,  a  tender 
of  the  purchase  money,  and  the  refusal  of  the 
defendant  to  accept  the  same  and  make  the 
plaintiff  a  deed.  The  defendant  demurred  to 
the  petition  on  the  grounds  that  no  cause  of 
action  Is  set  forth,  the  contract  is  unilateral, 
the  petition  falls  to  allege  that  the  contract 
was  in  writing,  and  there  is  no  allegation  that 
the  plaintiff  prepared  and  tendered  a  deed  to 
the  defendant  The  petition  was  amended, 
and  a  writing  of  which  the  following  Is  a 
copy  was  set  forth  as  the  contract  relied  on: 

"September  19th,  1902.  This  is  to  certify 
that  C.  W.  Wheatley  has  rented  Miss  Lowe 
Wellmaker's  place  for  one  thousand  pounds 
of  lint  cotton  for  the  year  1903,  with  the  re- 
fusal of  buying  it  next  fall  for  the  sum  of  six 
dollars  per  acre.  Said  place  is  to  be  con- 
trolled and  protected  by  said  O.  W.  Wheatley 
just  the  same  as  If  it  belonged  to  him.  The 
said  O.  W.  Wheatley  agrees  to  take  care  of 
the  lands,  clear  what  he  can  tree  of  charge* 
If  he  does  not  take  the  place,  what  buildings 
he  is  compelled  to  have,  if  any,  are  to  be  paid 
for  by  Miss  Lowe  Wellmaker  at  a  reaBonabla 
price.  If  we  do  not  trade.  [Signed]  G.  W. 
Wheatley.    Lowe  Wellmaker." 

The  defendant  renewed  her  demurrer,  and, 
the  same  being  overruled,  excepted  pendente 
lite.  In  her  answer  she  admitted  the  execu- 
tion of  the  paper,  but  denied  that  It  consti- 
tuted an  enforceable  contract;  arerring  that 
it  was  unilateral  and  without  consideration. 
A  yerdlct  was  returned  in  favor  of  the  plain- 
tiff, and,  the  defendant's  motion  for  a  new 
trial  being  overruled,  she  excepted. 

1.  The  proper  construction  of  the  paper  re- 
lied on  by  the  plaintiff  as  a  contract  is  that 
the  defendant  rented  the  land  to  the  plaintiff 
for  the  year  1908,  and  gave  him  an  option  to 
purchase.  It  has  been  held  that  an  agree- 
ment by  a  lessor  to  give  a  lessee  at  the  end  of 
the  term  the  "refusar*  of  the  premises  for 
another  definite  term  was  merely  an  expres- 
sion of  preference  for  the  lessee  over  others, 
and  did  not  bind  the  lessor  to  renew  the  lease. 
Aransas  Pass  Land  Co.  v.  Hanaford,  4  Tex. 
Civ.  App.  286,  23  S.  W.  566.  A  similar  con- 
struction of  the  word  was  given  in  a  case 
where  one  person  promised  to  give  another 
"the  refusal*  [of  land]  when  he  sold."  Deere 
V.  Nelson.  78  Iowa,  188,  34  N.  W.  809.  On  the 
other  hand.  It  has  been  expressly  held  that  an 
agreement  in  a  lease  to  give  the  lessee  "the 
refusal"  for  another  term  bound  the  lessor 
to  rent  to  the  lessee  for  that  term  upon  the 
same  tarma  and  conditions  as  the  first  term. 


Steen  v.  Scheel,  46  Neb.  252,  64  N.  W.  957; 
McAdoo  V.  Galium,  86  N.  C.  419;  Tracy  v. 
Albany  Ex.  Co.,  57  Am.  Dec.  53a  **The  re- 
fusal of  buying  [the  land]  next  fall  for  the 
sum  of  six  dollars  per  acre,"  and  the  agree- 
ment that  the  defendant. is  to  pay  for  certain 
buildings  "If  [the  plaintiff]  does  not  take  the 
place,"  shows  the  Intention  of  the  parties  to 
have  been  that  the  plaintiff  was  to  have  the 
option  of  buying  at  a  fixed  price  and  at  a 
specified  time.  The  expression  "if  we  do  not 
trade"  evidently  means  the  same  thing  as  "If 
he  does  not  take  the  place."  The  payment 
by  the  defendant  for  certain  buildings  is  made 
to  depend  both  upon  the  plaintiff's  taking  the 
place  and  upon  the  parties  trading.  These 
expressions  were  Intended  to  convey  the  same 
idea  and  to  mean  the  same  thing  as  "If  the 
plaintiff  does  not  exercise  the  option." 

2.  As  a  general  rule,  the  consideration  of  a 
contract  is  open  to  Inquiry  as  between  the 
original  parties,  and  even  th^  consideration 
of  a  deed  may  be  Inquired  Into  when  the 
principles  of  justice  require  it  Finney  v. 
Cadwallader,  55  Ga.  78;  Civ.  Code  1895,  § 
8599.  But  this  rule  is  applicable  only  where 
the  statement  as  to  the  consideration  In  the 
contract  is  merely  by  way  of  recital.  The 
consideration  may  be  so  referred  to  in  the 
contract  as  to  make  It  one  of  its  terms  and 
conditions.  When  this  Is  true,  parol  evidence 
is  not  admissible  to  vary  the  term,  although 
the  term  relates  to  the  consideration.  The 
rule  is  thus  stated  in  6  American  &  English 
Bnc.  Law,  p.  775:  "When,  however,  the  state- 
ment of  the  consideration  leaves  the  field  of 
mere  recital  and  enters  that  of  contract, 
thereby  creating  and  attesting  rights,  as 
shown  by  the  intention  of  the  parties  to  be 
gathered  from  the  instrument.  It  is  no  longer 
open  to  cootradlctlon  by  extrinsic  evidence." 
See,  also,  Browne  on  Parol  Ev.  f  81,  p.  44. 
In  a  written  contract  which  carries  on  its 
face  mutual  promises,  terms  and  conditions 
expressed  on  one  side  may  be  the  considera- 
tion for  terms  and  conditions  expressed  on 
the  other.  In  such  a  case  proof  of  a  con- 
sideration different  from  that  expressed  In 
the  written  Instrument  might  alter  Its  terms 
and  conditions,  and,  if  it  would.  It  is  inad- 
missible. Burke  v.  Napier,  106  Ga.  329,  32  S. 
E.  134.  The  contract  under  consideration  in 
the  present  case  contains  on  its  face  mutual 
promises.  There  was  a  promise  on  the  part 
of  Wheatley  to  pay  1,000  pounds  of  cotton, 
and  there  was  a  promise  on  the  part  of  Miss 
Wellmaker  to  give  to  Wheatley  the  use  of  the 
farm  for  a  year«  and  the  right  to  purchase  it 
at  a  given  sum  per  acre  In  the  event  he  saw 
fit  to  do  so  during  the  fall  of  that  year.  It 
was  on  its  face  really  a  contract  for  a  stated 
consideration  to  sell  two  things — one  year's 
use  of  the  farm,  and  the  right  to  buy  the 
same  upon  given  conditions.  The  subject- 
matter  of  the  sale  was  double.  It  is  pro- 
posed now  to  show  by  parol  that  the  contract 
was  not  for  the  sale  of  two  things,  but  for 
only  one;  that  is,  that  the  consideration  stat- 
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ed  in  the  contract  applied  only  to  one  of  the 
subject-matters  of  the  contract  A  writing 
which  on  its  face  shows  a  contract  to  sell 
two  things  Is  certainly  altered  in  its  terms 
by  parol  evidence  that  there  was  a  contract 
to  sell  only  one  thing.  There  was  no  error 
in  excluding  the  parol  evidence  to  show  that 
the  consideraticm  as  stated  in  the  contract 
was  applicable  only  to  the  agreement  to  rent 
8.  There  was  no  plea  alleging  that  that 
portion  of  the  contract  in  reference  to  the 
option  was  inserted  as  a  result  of  fraud,  ac- 
cident, or  mistake,  and  no  prayer  for  a  ref- 
ormation of  the  contract  and  therefore  the 
evidence  offered  to  show  that  the  writing  did 
not  constitute  the  real  undertaking  of  the 
parties  waB  properly  excluded. 

4.  When  a  vendor  brings  an  action  to  com- 
pel the  specific  performance  of  a  contract  to 
buy  land,  it  is  incumbent  upon  him  to  show 
an  offer  of  performance  on  his  part  by  the 
tender  of  suflacient  title  deeds,  or  by  of- 
fering to  execute  such  a  deed  when  its  prep- 
aration does  not,  by  the  terms  of  the  agree- 
ment, devolve  upon  the  vendee.  But  in  an 
application  for  specific  performance  by  the 
vendee  it  is  not  necessary  to  show  that  he 
presented  a  deed  for  execution,  unless  under 
the  terms  of  the  agreement  the  preparation 
of  the  deed  devolved  upon  him.  See  Emery 
V.  Atlanta  Exchange,  88  Ga.  827,  14  S.  B.  556. 

5.  Parol  evidence  is  admissible  to  identify 
land  which  is  the  subject-matter  of  a  con- 
tract, and  which  is  described  in  the  contract 
merely  in  general  terms,  provided  the  gen- 
eral description  is  such  as,  in  the  light  of 
parol  evidence,  to  clearly  identify  the  prop- 
erty. Johnson  v.  McKay,  119  Ga.  196,  45  a 
B.  992,  100  Am.  St  Rep.  166.  The  contract 
in  the  present  case  referred  to  the  land  as 
"Miss  Lowe  Wellmaker's  place."  If  this  had 
been  the  only  description  of  the  land,  parol 
evidence  would  have  been  admissible  to  Iden- 
tify the  land  to  which  this  description  ap- 
plied; but,  taking  the  contract  as  a  whole, 
the  description  is  even  more  definite  than 
this,  for  it,  in  effect,  describes  the  land  as 
Miss  Lowe  Wellmaker's  place  which  she 
rented  to  C.  W.  Wheatley,  and  by  parol  evi- 
dence it  can  be  definitely  determined  what  is 
the  place  which  Is  the  subject-matter  of  the 
contract 

6.  Applying  the  principles  above  laid  down, 
there  was  no  error  in  overruling  the  demur- 
rer to  the  petition,  nor  in  refusing  to  grant 
a  new  trial. 

Judgment  afllrmed.  All  the  Justices  con- 
cur, except  SIMMONS,  O.  J.,  absent 


(123  Ga.  287) 

STEELE  V.  CENTRAL  OF  GEORGIA  RY. 

CO. 
(Supreme  Court  of  Georgia.     June  14,  1905.) 

1.  EviDENOB— Weight  and  Sufficiency. 

**The  testimony  of  a  party  who  offers  him- 
self as  a  witness  in  his  own  behalf  is  to  be  con- 
strued  most  strongly  against  him  when  it  is 
self-contradictory,  vagua,  or  equivocal;"    and 


unless  there  is  other  evidence  tending  to  estab- 
lish his  right  to  recover  he  "is  not  entitled  to 
a  finding  in  his  favor  if  that  version  of  his  tes- 
timony the  most  unfavorable  to  him  shows  that 
the  verdict  should  be  against  him."  Southern 
Ry.  Co.  V.  Hobbs,  49  S.  B.  294,  121  Ga.  428. 
[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  f  2488.] 

2.  Railboao— Bbidob  Ovee  Highway  —  In- 

JX7BT  to  TbAVELBB. 

Under  the  plaintiff's  testimony,  and  other 
evidence  introduced  by  him  in  this  case,  he 
was  not  entitled  to  recover  for  an  injury  re- 
ceived while  attempting  to  pass  onder  a  bridge 
over  a  highway  driving  a  wagon  loaded  with 
cotton,  and  a  nonsuit  was  proper.  Barfield  v. 
Southern  Ry.  Co.,  45  S.  E.  282,  118  Ga.  256; 
W.  &  A.  R.  Co.  V.  Ferguson.  39  S.  E.  306,  118 
Ga.  712,  64  L.  R.  A.  802,  and  citations; 
Bridger  v.  Gresham,  35  S.  E.  677,  111  Ga.  814; 
City  of  Columbus  v.  Griggs,  AdmV,  38  S.  E. 
953,  113  Ga.  597,  84  Am.  St.  Rep.  257;  Ray  v. 
Green  et  al,  39  S.  E.  470,  113  Ga.  920;  Farm- 
er, Adm'r,  v.  Davenport,  45  a  B.  244,  118  Ga. 
289. 

3.  Sake. 

This  case  does  not  fall  within  the  ruling 
in  Samples  v.  City  of  Atlanta,  22  S.  E.  135,  95 
Ga.  110. 

4.  AfPEAD— HABlfliBSS  Bbbob. 

Whether  or  not  there  was  error  in  respect 
to  permitting  a  question  to  be  asked  of  a  wit- 
ness for  the  plaintiff  on  cross-examination,  the 
ruling  would  not  cause  a  reversal  where  the  ex- 
clusion of  the  evidence  could  not  affect  the  de- 
cision in  regard  to  the  grant  of  a  nonsuit 
(Syllabus  by  the  Court) 

Error  ftom  City  Court  of  Griffin;  B.  W. 
Hammond,  Judge. 

Action  hy*W.  S.  Steele  against  the  Centra) 
of  Georgia  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Steele  sued  the  Central  of  Georgia  Railway 
Company,  alleging  that  he  had  received  an 
injury  while  endeavoring  to  pass  under  a 
bridge  of  that  company  extending  over  a  pub- 
lic highway  in  the  city  of  Griffin.  According 
to  his  testimony,  he  went  to  Griffin  driving 
a  wagon  loaded  with  cotton,  two  bales  being 
placed  on  the  wagon  and  a  third  on  top  of 
them,  he  being  seated  on  the  top  bale.  He  in- 
tended to  cross  the  railway  track  at  a  certain 
street  crossing,  but  found  it  blocked  by  a  train, 
and  went  further  up  the  railroad.  There 
were  several  streets  at  which  he  could  have 
crossed  on  a  levti  with  the  track,  but  they 
were  somewhat  more  distant  Nearer  by 
there  was  a  street  which  passed  under  the 
railroad  track,  and  he  determined  to  utilize 
it  He  went  along  a  street  which  was  parallel 
with  the  railroad  track,  and  then  turned  at  a 
point  about  100  yards  distant  from  it  into 
the  street  which  passed  under  it  The  place 
where  he  turned  toward  the  railroad  was  on 
a  somewhat  higher  grade  than  the  track.  He 
then  testified:  "Where  I  started  to  go  under 
the  railroad  track  it  was  not  more  than  thirty 
feet  from  the  railroad.  When  I  turned  to  go 
imder  the  bridge  I  was  sitting  on  the  top  bale, 
on  the  edge  of  it  with  my  feet  on  the  bottom 
bale.  When  I  started  down  the  little  hili. 
and  got  half  way  down,  I  saw  the  danger,, 
and  slided  down  on  the  bottom  bale  below. 
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and  was  pushing  back  with  my  left  hand  on 
the  cotton,  and  had  the  reins  In  my  right 
hand,  trying  to  stop  the  mules.  My  hand  was 
caught  between  the  beam  of  the  bridge  and 
the  cotton.  I  had  the  reins  in  my  right  hand. 
In  coming  down  that  little  hill  I  threw  my 
hand  up  on  the  bale  of  cotton.  When  I  got 
my  hand  upon  the  cotton  I  was  not  more  than 
twenty  feet  from  the  railroad  track,  half  way 
down  the  little  hill.  I  got  down  off  of  the 
top  bale  of  cotton  to  get  out  of  the  way  of  the 
timbers  of  the  bridge.  I  saw  I  was  not  going 
under,  and  tried  to  stop  the  mules.  I  did  not 
stop  them  soon  enough.  When  I  got  under 
the  railroad  track  It  knocked  me  off.  My 
hand  got  caught  between  the  beams  of  the 
trestle  and  the  cotton."  He  was  a  contractor, 
had  built  bridges,  and  had  lived  In  the  neigh- 
borhood of  Griffin  for  15  years.  In  his  testi- 
mony also  occurred  the  following  statements: 
"During  that  time  Griffin  has  been  my  mar- 
ket   I  am  familiar  with  the  streets  of  Griffin. 

*  *  •  There  is  a  street  right  up  there  that 
crosses  the  railroad  track  on  a  grade.  •  •  * 
The  tunnel  route  was  the  nearest,  nearer 
than  the  crossing  above  here  by  some  one 
hundred  or  two  hundred  yards.  •  •  ♦  I 
had  only  been  under  that  subway  one  time. 
I  walked  under  it  several  years  ago,  when  it 
was  first  built,  but  I  did  not  pay  any  atten- 
tion to  the  height  of  It  I  have  rode  by  the 
bridge  several  times.  I  don*t  know  how  many 
times.  I  had  not  passed  through  there  any 
other  time.  I  come  Second  street  I  had 
seen  the  bridge,  and    knew  It  was    thera 

♦  •  •  I  had  seen  the  bridge  frequently, 
and  was  familiar  with  the  building  of  county 
bridges.  •  •  •  I  could  not  see  that  bridge 
good  until  I  got  In  thirty  feet  of  it,  because 
it  is  down  in  a  cut  It  was  below  me.  I  was 
up  above  it  I  was  going  above  it  until  I  got 
within  thirty  or  forty  feet  When  I  got  up 
there  I  did  not  know  whether  it  was  high 
enough  or  low  enough,  and  started  down.  I  saw 
it  just  as  I  started  down,  and  could  not  stop. 
I  do  not  know  that  the  bridge  is  in  sight  fifty 
or  seventy-five  yards  up  that  road.  It  might 
be.  I  did  not  look  to  see.  I  would  not  swear 
a  man  could  not  get  on  the  top  of  three  bales 
of  cotton  and  see  the  subway  that  distance. 
It  was  In  the  bright  open  daylight  10  o'clock 
in  the  morning.  •  •  •  If  I  had  remained 
seated  on  the  top  bale  of  cotton  the  beam 
would  have  struck  me  about  the  middle  of  the 
breast  •  •  •  If  I  had  had  my  hand  in 
a  natural  position,  instead  of  up  against  the 
bale  of  cotton,  it  would  not  have  struck  It 
then.  I  don't  know  that  it  entirely  cleared 
the  top  bale.  I  think  a  little  cotton  was  left 
on  the  trestle.  I  am  not  right  certain  about 
that  I  do  not  know  that  two  bales  of  cotton 
with  one  bale  on  top  of  them  would  clear  that 
thing  a  foot  or  more.  It  will  not  clear  it 
more  than  three  or  four  inches.  It  cleared 
my  head  three  or  four  Inches.  •  •  •  The 
left  hand  was  the  one  was  hurt  by  the  trestle. 
I  don't  know  whether  I  had  it  above  the  bale 
of  cotton  or  not    I  only  know  I  was  trymg  to 


get  down."  A  witness  introduced  by  the 
plaintiff  testified  that  he  thought  a  person 
sitting  on  top  of  a  bale  of  cotton  which  rest- 
ed on  two  others  could  see  the  subway  100 
yards  before  reaching  it;  that  from  his 
knowledge  of  the  place  he  thought  an  ordi- 
nary wagon  with  three  bales  of  cotton,  two 
lying  down  and  one  on  top  of  them,  would 
clear  the  bridge  about  10  inches;  that  the 
subway  had  been  In  its  present  condition  for 
about  14  years,  and  no  one  had  previously 
been  injured  by  going  under  it ;  that  the  sub- 
way from  top  to  bottom  was  In  plain  view  of 
a  person  walking  on  the  ground  for  200  yards 
before  reaching  it,  following  the  direction 
which  the  plaintiff  pursued;  and  that  it 
would  be  obvious  to  the  witness  for  200  yards 
before  reaching  the  subway,  with  two  bales 
of  cotton  on  a  wagon,  that  It  would  be  dan- 
gerous to  go  under  it  He  also  testified  that: 
"I  think,  as  a  matter  of  fact,  it  would  be  ap- 
parent to  an  ordinarily  prudent  man  coming 
down  the  street  on  top  of  two  bales  of  cotton 
that  it  was  dangerous  to  undertake  to  go  un- 
der that  subway.  It  would  be  apparent  to  a 
man  of  ordinary  observance."  This  last  state- 
ment was  admitted  over  objection.  On  the 
close  of  the  evidence  for  the  plaintiff  the 
court  granted  a  nonsuit,  and  the  plaintiff  ex- 
cepted. 

M.  W.  Beck  and  B.  T.  Daniel,  for  plaintiff 
In  error.  R.  L.  Berner  and  Hall  &  Cleveland, 
for  defendant  in  error. 

LUBiPEIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  SIMMONS,  a  J^ 
absent 


028  Ga.  886) 
HOSCH  LUMBER  00.  r.  WEEKS. 
(Supreme  Court  of  Georgia.     Jane  15,  190CS.) 

1.  TeSTAICENTABT  TBUST—EXECfUTION. 

Where  several  executors  of  a  will  have 
qualified,  the  joint  act  of  all  of  tbem  is  neces- 
sary to  execute  a  special  trust  created  by  the 
will. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  47, 
Cent  Dig.  Trusts,  f  846.] 

2.  EXEGUTOBS  —  BXKOTTTIOIf  OT  DZBiy-JOIIf- 
DBB  OF  BXECUTOBS. 

Where  one  of  several  coexecutors  executes 
a  deed  which  depends  for  its  validity  upon  the 
signature  of  all,  the  heira  of  the  estate  will  not 
be  held  to  have  acquiesced  in  his  unauthorized 
act,  where  there  is  no  evidence  that  actual  no- 
tice of  the  execution  of  the  deed  was  ever 
brought  home  to  them,  and  the  deed  is  not  re- 
corded until  after  the  execution  and  record  of  a 
later  deed  by  an  administrator  de  bonis  non  of 
the  estate. 
8.  Depositions  —  NonoB  —  Failubb  to  Ap- 

PEAB. 

A  party  who  gives  notice  to  his  adversary 
that  the  depositions  of  a  named  witness  will  be 
talcen  at  a  given  time  and  place  is  under  no 
legal  obligation  to  appear  at  the  place  and  time 
stated  and  take  the  depositions.  If  the  opposite 
party,  after  complying  with  the  notice,  desires 
the  evidence  of  the  witness  for  himself,  he 
must  on  his  own  part  give  notice  to  his  adver- 
sary as  reouired  by  the  law  relating  to  the 
takmg  of  depositions.     He  may  not  cross-ex- 
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amine  a  witness  who  has  never  l>een  examined 
in  chief,  and  introduce  in  evidence  the  deposi- 
tions so  taken. 
(SyUaboB  by  the  Coutt) 

Error  from  Superior  Court,  Ck)lquitt  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  the  Hosch  Lumber  Company 
against  J.  S.  Weeks.  Judgment  for  defend- 
ant, and  plaintitf  brings  error.    Reversed. 

A.  G.  Powell,  C.  J.  Haden,  W.  a  Hum- 
phreys, Y.  L.  Watson,  and  E.  L.. Bryan,  for 
plaintiff  in  error.  Shipp  &  Kline,  for  defend- 
ant in  error* 

CANDLER,  J.  This  was  a  common-law 
action  of  ejectment,  brought  to  recover  a  lot 
of  land  in  Colquitt  county.  Several  demises 
were  laid,  as  will  hereafter  more  fully  ap- 
pear. The  plaintiff  and  the  defendant  claim- 
ed under  a  common  source  of  title,  viz.,  the 
estate  of  James  Davison*  of  Greene  county, 
who  held  under  a  grant  from  the  state,  and 
who  died  in  1882,  leaving  a  will  in  which  it 
was  provided  that  the  testator's  wild  lands, 
which  included  the  lot  now  in  dispute,  "be 
sold  at  such  time  and  place  as  may  be  to  the 
best  Interest  of  my  estate,  at  the  discretion 
of  my  executors  and  the  ordinary  of  thia 
[Greene]  county."  The  testator's  wife,  Ella 
M.  Davison,  was  made  executrix,  and  W.  F. 
Davant  and  W.  A.  Overton  executors,  of  the 
will.  In  1884  Davant  and  Overton,  by  con- 
sent of  the  executrix,  resigned  as  executors, 
.  and  were  duly  discharged  from  their  trust  by 
the  ordinary  of  Greene  county.  In  1894  Rob- 
ert E.  Davison  filed  a  petition  in  the  court 
of  ordinary  of  Greene  county,  reciting  that 
the  duly  nominated  executors  of  the  estate 
of  James  Davison  were  no  longer  qualified  to 
act,  and  that  the  estate  was  not  fully  admin- 
istered, and  praying  that  he  be  appointed  ad- 
ministrator de  bonis  non  cum  testamento  an- 
nexe of  the  estate  of  James  Davison.  The 
petition  was  granted,  and  letters  of  adminis- 
tration issued  to  Robert  E.  Davison.  In  1897, 
for  the  purpose  of  administering  the  estate 
of  James  Davison,  and  for  distribution  among 
the  heirs  of  the  estate,  the  administrator  ap- 
plied for  and  received  from  the  ordinary  of 
Greene  county  permission  to  sell  all  the  wild 
lands  of  the  estate  of  James  Davison  at  pub- 
lic or  private  sale,  by  tracts  or  as  a  whole, 
citation  and  notice  having  first  been  made  and 
published;  and  on  June  8,  1897,  the  lot  in 
dispute,  with  others,  was  conveyed  by  the  ad- 
ministrator to  Charles  J.  Haden.  This  deed 
was  recorded  in  the  office  of  the  clerk  of  the 
superior  court  of  Colquitt  county  on  May  6, 
1898.  On  April  6,  1903,  the  administrator 
made  a  deed  in  which  it  was  recited  that  "the 
estate  of  James  Davison,  deceased,  late  of 
Greene  county,  Ga.,  has  been  fully  adminis- 
tered, pursuant  to  the  terms  of  the  will  of 
said  deceased,  James  Davison,  and  all  of  the 
debts  of  said  estate  have  been  fully  paid," 
and  conveying  to  the  devisees  named  in  the 
will  (four  in  number)  ^'all  the  right,  title  and 
interest  in  the  real  property  of  said  estate 


that  may  yet  remain  in  said  estate*';  desig- 
nating certain  lots,  including  the  one  now  in 
suit  In  1899  C.  J.  Haden  conveyed  the  land 
in  dispute  to  the  Hosch  Lumber  Company, 
the  plaintiff  below,  and  in  1903  the  devisees 
under  the  will  of  James  Davison  made  a  like 
conveyance  to  the  plaintiff. 

The  foregoing  is  an  outline  of  the  claim  of 
title  set  up  by  the  plalntlfC  The  defendant 
introduced  a  quitclaim  deed  made  by  W.  F. 
Davant,  who,  as  will  have  been  seen,  was  one 
of  the  executors  of  the  will  of  James  Davison 
to  J.  B.  Norman,  dated  March  7,  1882,  and 
recorded  September  12,  1898,  covering  the  lot 
in  dispute,  and  a  warranty  deed  from  Nor- 
man to  the  defendant,  dated  November  10, 
1883,  and  recorded  in  1899.  The  defendant 
also  Introduced  In  evidence,  over  the  objec- 
tion of  counsel  for  the  plaintiff,  what  pur- 
ported to  be  the  depositions  of  W.  F.  Davant, 
in  which  he  testified  that  he  was  executor  of 
the  will  of  James  Davison,  and  had  the  entire 
management  of  the  estate ;  that  the  other  ex- 
ecutor, Overton,  and  the  executrix,  Mrs.  Ella 
M.  Davison,  gave  the  management  of  the  es- 
tate entirely  to  him;  that  he  executed  and 
delivered  the  deed  dated  March  7,  1882,  to 
James  Davison,  "as  the  virtually  sole  execu- 
tor, and  for  the  benefit  of  the  estate";  that 
the  transaction  was  bona  fide,  and  done  in 
the  Interest  of  the  estate ;  that  the  other  ex- 
ecutor and  the  executrix  did  not  sign  the  deed 
because  the  entire  matter  was  left  to  him; 
and  that  in  making  the  deed  he  acted  as  sole 
executor  by  request  of  the  other  executor  and 
the  executrix.  The  defendant  also  introduced 
a  certified  copy  of  a  petition  to  the  court  of 
ordinary  of  Greene  county  by  Davant,  Overton, 
and  Mrs.  Davison,  executors  of  the  estate  of 
James  Davison,  reciting  that  it  was  to  the 
interest  of  the  estate,  and  in  accordance  with 
the  will  of  their  testator,  that  "all  the  wild 
and  scattered  lands  belonging  to  said  estate 
be  sold";  designating,  among  othei-s,  the  lot 
In  controversy,  and  praying  for  an  order 
granting  leave  to  sell  such  lands  at  private 
sale.  In  pursuance  of  this  petition  it  was 
ordered  "that  such  executors  have  leave  to 
sell  such  wild  lands  at  private  sale  if  they 
think  it  is  to  the  interest  of  said  James  Davi- 
son's estate  to  sell  the  same."  The  quitclaim 
deed  made  by  Davant  to  Norman  by  virtue 
of  this  order,  to  which  we  have  already  re- 
ferred, contained  no  recital  of  the  authority 
under  which  it  was  executed,  and  was  signed, 
"Wm.  F.  Davant,  Executor  of  James  Davison, 
Deceased." 

At  the  conclusion  of  the  evidence  the  court 
directed  a  verdict  for  the  defendant,  and  the 
plaintiff  excepted. 

1.  It  will  be  seen  that  the  plaintiff  put  in 
evidence  without  objection  a  chain  of  title 
apparently  complete,  originating  in  a  grant 
from  the  state  to  James  Davison.  The  de- 
fendant's title  sprang  from  the  same  source, 
and  the  question  arises,  who  has  the  better 
title?  The  parting  of  the  ways  came  with 
the  quitclaim  deed  by  Davant  to  Korman  in 
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1862.  The  decision  of  this  oa«e  turns  In 
large  measure  upon  the  construction  of  this 
deed,  for,  if  it  conveyed  title,  the  subse- 
quent deed  from  the  administrator  de  bonis 
non  was  nugatory,  and  the  court  was  rigbt 
in  directing  a  verdict  for  the  defendant, 
while,  if  it  did  not  pass  title,  the  defendant 
must  yield  to  the  superior  claim  of  the 
plaintiff.  The  deed  from  Davant  to  Nor- 
man was  executed  by  virtue  of  a  provision 
In  the  will  of  James  Davison  that  the  wild 
lands  of  the  testator's  estate  be  sold  at  such 
time  and  place  as  might  be  to  the  interest  of 
the  estate,  at  the  discretion  of  his  execu- 
tors (three  in  number)  and  the  ordinary  of 
Greene  county.  The  vital  question  at  issue 
is  whether  or  not  Davant,  a  single  execu- 
tor, had  authority  to  execute  a  deed  which 
would  pass  title;  his  coexecutors  having 
qualified,  but  failing  to  Join  with  him  in  the 
deed.  There  seems  to  be  no  doubt  that  in 
ordinary  acts  of  administration  of  an  estate 
the  act  of  one  executor  is  the  act  of  all,  and 
is  binding  upon  the  estate.  Hall  t.  Carter, 
8  6a.  388;  Wilkerson  v.  Wootten,  28  Ga. 
568;  Willson  v.  Whitfield,  38  Ga.  270.  The 
sale  of  the  wild  lands  of  the  estate  of 
James  Davison,  however,  was  a  special  trust 
created  by  the  will,  and  the  concurrent  dis- 
cretion of  the  three  executors  and  the  ordi- 
nary of  Greene  county  was  required  to  ex- 
ecute it;  and  it  is  well  settled  that,  to  ex- 
ecute a  q;)ecial  trust,  all  the  executors  mufst 
Join.  This  distinction  was  clearly  drawn 
in  the  Code  of  1882,  §  244»,  which  was  in 
force  at  the  time  the  deed  from  Davant  to 
Norman  was  executed,  and  is  still  the  law  of 
this  state.  See  Civ.  Code  1895,  §  3817,  where 
it  is  provided  that,  "if  more  than  one  [ex- 
ecutor] qualifies,  each  is  authorized  to  dis- 
charge the  usual  functions  of  an  executor, 
but  all  must  join  in  executing  special  trusts." 
See,  also,  Willson  t.  Whitfield,  supra;  5 
Enc.  Dig.  Ga.  Rep.  845^ 

2.  It  is  claimed,  however,  by  counsel  for 
the  defendant  that  the  heirs  of  James  Da- 
vison and  those  claiming  under  them  are 
estopped  by  long  acquiescence  in  the  deed 
from  Davant  to  Norman.  A  complete  reply 
to  this  contention  is  that  there  is  no  evidence 
whatever  in  the  record  of  actual  notice  to 
the  heirs  of  the  deed,  while  that  instrument 
was  not  recorded  until  September  12,  1888, 
more  than  16  years  after  its  execution,  and 
several  months  after  the  record  of  the  deed 
from  Davison,  administrator,  to  Haden.  It 
was  not  shown  that  any  part  of  the  purchase 
price  received  by  Davant  from  Norman  was 
paid  to  the  heirs,  or  that  they  knew  at  any 
time  that  the  conveyance  had  been  made. 
It  was  not  claimed  that  the  defendant  or  his 
predecessors  in  title  had  acquired  any  pre- 
scriptive title  to  the  land  in  controversy. 

3.  It  was  sought  to  show  by  the  deposi- 
tions of  Davant  that  he  had  authority  from 
the  coexecutors  to  execute  the  deed  to  Nor- 
man, and  to  manage  the  affairs  of  the  es- 


tate generally.  From  the  bill  of  exceptions 
it  appears  that  there  was  no  eridence  that 
these  depositions  were  taken  upon  notice; 
"that  they  were  not  accompanied  by  any  no- 
tice to  take  the  same,  nor  was  there  any 
service  or  evidence  of  service  thereon;  that 
they  were  not  dated,  neither  was  it  shown 
that  ttiey  were  taken  in  any  lawful  manner 
or  by  any  lawful  authority,  being  unaccom- 
panied by  any  caption  or  return.  The  depo- 
sition began  in  the  following  language: 
'Hosch  Lumber  Co.  vs.  J.  S.  Weeks  et  al. 
In  the  Superior  Court  of  Colquitt  County, 
Georgia,  Greene  County.  Deposition  of  W.  F. 
Davant,  Being  Duly  Sworn  on  Cross-Bx- 
amination  by  the  Defendant.'  Then  follows 
the  deposition  signed  by  W.  F.  Davant,  and 
following  the  signature  of  W.  F.  Davant 
was  the  following:  •The  foregoing  deposi- 
tions were  taken  before  me,  as  stated  in  the 
caption  and  answers  reduced  to  writing  by 
me;  and  I  certify  that  I  am  not  interested  in 
the  cause,  nor  of  kin  or  counsel  to  either  of 
the  parties.  George  A.  Merret,  Commission- 
er.' There  was  attached  an  order  from  John 
C.  Hart,  Judge  of  the  superior  court,  appoint- 
ing George  A.  Merret  as  a  commissioner  to 
take  depositions  in  the  county  of  Greene,  and 
a  statement  of  Merret  that  he  accepted  the 
ap'pointment  There  was  no  notice  to  take 
the  deposition,  and  no  evidence  of  any  no- 
tice, nor  any  waiver  thereof."  It  appeared 
further  that  counsel  for  the  defendant  "stat- 
ed that  he  had  been  served  with  a  notice  by 
the  plaintiff  to  take  this  witness'  testimony, 
but  that  the  plaintiff  failed  to  attend  at  the 
hearing,  and  that  the  defendant  proceeded 
to  cross-examine  the  witness  and  to  have 
his  testimony  taken."  The  depositions  were 
admitted  over  the  objections  of  the  plaintiff, 
and  this  is  assigned  as  errw.  Clearly  the 
evidence  was  inadmissible.  There  was  bare- 
ly a  semblance  of  compliance  with  the  pro- 
visions of  Civ.  Code  1895,  §f  5315-5317,  re- 
lating to  the  formal  requisites  of  depositions 
to  be  used  as  evidence.  The  mere  statement 
of  counsel  in  the  courtroom  cannot  supply 
the  deficiency  of  these  vital  requisites.  Con- 
ceding everything  that  he  stated,  the  deposi- 
tions were  still  inadmissible.  They  purport- 
ed to  have  been  the  "cross-examination"  of 
the  witness  Davant  A  cross-examination 
where  there  has  been  no  examination  in 
chief  is  a  paradox.  If,  after  having  been  no- 
tified by  the  plaintiff  that  the  depositions  of 
the  witness  would  be  taken,  and  having 
complied  with  the  notice,  and  the  plaintiff 
having  failed  to  put  in  an  appearance  at  the 
time  specified,  the  defendant  desired  the  tes- 
timony of  the  witness  in  his  own  behalf,  he 
should,  on  his  part,  have  given  the  plaintiff 
notice  that  the  witness  would  be  examined 
as  his  witness.  The  plaintiff  was  under  no 
legal  obligation  to  examine  the  witness  after 
having  given  notice  that  his  depositions 
would  be  taken,  and,  if  he  was  to  be  exam- 
ined as  a  witness  for  the  other  party,  the 
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plaintiff  had  the  right  to  be  notified,  so  as 
to  be  present  and  cross-examine  him. 

Judgment  reversed.    All  the  Justices  con- 
car,  except  SIMMONS,  a  J.*  absent 


(71  S.  C.  461) 

BROOKSHIRB  v.    FARMERS'   ALLIANCE 

BXCHANQB  OF  SOUTH  CAROLINA, 

Limited,  et  al. 

(Supreme  Court  of  South  Carolina.    April  18, 

1905.)       . 

1.    ReFEBBNOB— AXTTHOBITT  TO   MAKB. 

Where  calendar  No.  2  is  being  called  at  in- 
tervals during  the  trial  of  cases  on  calendar  No. 

1,  on  motion  in  open  court  after  trial  of  a  case 
on  calendar  No.  1  an  order  of  reference  may 
be  made  in  a  case  on  calendar  No.  2,  without 
further  notice,  one  counsel  of  record  being  in 
court,  and  the  other  not  being  present,  and  hav- 
ing no  notice  of  the  motion. 

2.  COBPOBATIORB    —    RBCBIVEB    —    PbOOV    OF 

Claims. 

In  a  suit  by  a  stockholder  against  a  cor- 
poration, an  order  of  reference  was  made  to  as- 
certain if  the  conditions  of  the  corporation  re- 
quired the  appointment  of  a  receiver.  On  the 
coming  in  of  the  master's  report  a  receiver  was 
appointed.  Held,  that  an  order  calling  in  cred- 
itors and  stockholders  to  prove  their  claims  was 
not  appealable. 

Appeal  from  Common  Pleas  Circnlt  Court 
of  Richland  County;  Gary,  Judge. 

Action  by  H.  B.  Brookshire  against  the 
Farmers*  Alliance  Exchange  of  South  Caro- 
lina, Limited,  and  others.  From  an  order  of 
reference  calling  in  creditors,  defendants  ap- 
peal.   Dismissed* 

Hunt,  Hunt  &  Hunter  and  Lyles  &  Mc- 
Mahan,  for  appellants.  Jas.  S.  Vemer  and 
Bellinger,  Townsend  &  Haskell,  for  respond- 
ent 

JONES,  J.  The  appeal  in  this  case  is  from 
the  following  order  of  reference:  "On  motion 
of  plaintiff* s  attorneys,  after  hearing  counsel 
In  opposition  thereto,  it  is  ordered  that  the 
master  do  forthwith  advertise  once  in  each 
week  for  three  weeks  for  all  creditors  and 
stockholders  of  the  defendants  the  Farmers* 
Alliance  Exchange  of  South  Carolina  to  come 
in  and  prove  their  claims  before  him,  and 
that  he  take  testimony  offered  before  him 
as  to  said  claims,  and  report  thereon  to  this 
court  with  all  convenient  speed."  From  this 
order  defendants  appeal  upon  two  grounds: 
(1)  That  the  order  could  not  be  granted  with- 
out notice  to  defendant  when  said  cause 
had  not  been  reached  upon  any  call  of  the 
calendar.  (2)  Because  the  order  granted  re- 
lief to  the  plaintiff  which  was  in  its  nature 
final  and  appropriate  only  after  the  deter- 
mination of  the  issues  Joined  by  the  plead- 
ings. Respondent  has  made  motion  to  dis- 
miss the  appeal  upon  the  ground  that  the  or- 
der is  not  appealable. 

An  order  of  reference  to  take  testimony  is 
ordinarily  addressed  to  the  discretion  of  the 
circuit  court,  and  the  appeal  therefrom  will 
not  be  entotained  unless  the  order  is  as- 
sailed on  jurisdictional  grounds  (Simms  t. 


Phillips,  46  S.  C.  149,  24  S.  E.  97;  Barnwell 
V.  Marion,  56  S.  C.  54,  83  S.  E.  719),  or  <^ 
erates  to  deny  to  litigant  a  mode  of  trial  to 
which  be  is  entitled  by  law  (Alston  t.  Lime- 
house,  61  S.  C.  4,  39  S.  E.  192;  Mnckenfuss 
T.  Flshbume,  65  S.  C.  574,  44  S.  B.  77).  As- 
suming, for  the  present,  that  the  order  is  ap- 
pealable under  the  first  exception,  which  as- 
sails It  for  want  of  notice,  we  do  not  think 
the  exception  can  be  sustained.  The  facts 
in  this  connection  stated  In  the  "case"  are 
as  follows:  "At  the  spring  term,  1904,  court 
of  common  pleas  for  Richland  county,  the 
case  stood  on  calendar  2  for  trial  as  No.  131. 
On  the  22d  day  of  April,  1904,  the  court  was 
engaged  In  the  trial  of  causes  on  calendar  1, 
and  had  been  so  continuously  since  the  open- 
ing of  court,  except  that  cases  of  calendar 
2  had  been  called  up  at  Intervals.  On  the 
said  22d  day  of  April,  1904,  Messrs.  Lyles 
&  McMaban,  two  of  the  attorneys  for  the 
defendant,  being  present  in  court,  having, 
after  a  motion,  obtained  an  order  for  a  non- 
suit In  a  case  which  had  been  tried  before 
the  court  and  jury,  Mr.  James  S.  Vemer,  of 
the  counsel  for  the  plaintiff,  arose,  and  ad- 
dressed the  court,  asking  for  an  order  In 
this  cause.  Objection  was  made  by  Mr. 
Lyles  upon  the  ground  that  the  defendant 
had  received  no  notice  of  any  such  appli- 
cation; that  the  said  cause  had  not  been 
reached  in  any  call  of  calendar  2;  that 
Messrs.  Hunt,  Hunt  &  Hunter,  the  leading 
counsel  for  the  defendants,  were  not  present 
In  the  court,  and  had  no  Intimation  of  the 
purpose  of  counsel  for  plaintiff  to  apply  for 
said  order."  From  this  It  appears  that  the 
case  waa  on  calendar  2  for  trial,  and  subject 
to  be  called  at  Intervals  during  the  progress 
of  the  court.  It  was  therefore  not  necessary 
to  give  any  further  notice  of  the  application 
for  order  of  reference.  Ferguson  v.  Harri- 
son, 34  S.  C.  172,  13  S.  E.  832. 

In  connection  with  the  second  exception, 
we  consider  the  appealability  of  the  order, 
as  both  questions  involve  a  consideration  of 
the  present  status  of  the  case.  The  conten- 
tion of  the  appellant  Is  that  the  order  ap- 
pealed  from  is.  In  its  nature,  a  final  order, 
and  appropriate  only  after  the  issues  are  de- 
termined; while  the  contention  of  the  re- 
spondent is  that  the  order  is  a  mere  adminis- 
trative order,  made  after  the  determination 
of  the  issues  as  to  the  appointment  of  a  re- 
ceiver. A  brief  history  of  the  case  is  there^ 
fore  necessary  in  order  to  determine  Its 
present  status.  The  object  of  the  action  was 
to  wind  up  the  affairs  of  the  Farmers*  Alli- 
ance Exchange.  On  March  7,  1903,  a  rule  to 
show  cause  why  a  receiver  should  not  be  ap- 
pointed was  made  by  Judge  Ernest  Gary, 
and  an  order  issued  in  the  meantime  restrain- 
ing the  defendant  from  disposing  of  the 
funds  of  the  said  exchange.  On  March  21, 
1903,  the  same  Judge  made  an  order*  refer- 
ring the  cause  to  the  master  of  Richland 
county  to  take  testimony  as  to  the  allega- 
tions of  the  pleadlnga  and  report  the  samew 
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•  with  Ills  conclusions  of  fact,  in  order  that 
the  court  may  be  fully  advised  as  to  the 
conduct  of  affairs  of  said  corporation  before 
deciding  as  to  the  necessity  of  the  appoint- 
ment of  a  receiver,  and  continued  the  hear- 
ing of  the  motion  to  appoint  a  receiver.  It 
was  agreed  by  counsel  on  both  sides  that  the 
testimony  taken  by  the  master  be  construed 
as  taken  on  the  merits  of  the  case,  as  well 
as  for  the  purpose  of  the  motion  for  a  re- 
ceiver. The  master  filed  his  report  on  June 
27,  1908,  to  which  exceptions  were  taken  by 
defendants.  After  the  filing  of  the  master's 
report,  the  consideration  of  the  matter  of 
appointing  a  receiver  was  resumed  on  July 
21, 1903»  and  Judge  Qary,  from  the  pleadings, 
the  report  of  the  master,  which  he  confirmed, 
and  the  admitted  fact  that  the  capital  of  the 
exchange  had  been  used  and  Invested  other 
than  as  authorized  by  the  charter,  adjudged 
that  plaintiff  was  entitled  to  an  order  sip- 
pointing  a  receiver,  and  accordingly  he  made 
an  order  appointing  J.  Q.  Marshall  receiver, 
"unless  the  said  corporation  shall  within  ten 
days  from  the  date  of  the  filing  of  this  or- 
der, give  a  bond  in  the  penal  sum  of  $33,000, 
being  double  the  value  of  said  property,  with 
sufficient  siurety,  to  be  approved  by  the  clerk 
of  this  court,  conditioned  to  fully  account  for 
and  deliver  over,  whenever  hereafter  re- 
4]uired  by  any  final  adjudication  in  the  above- 
entitled  cause,  the  assets  and  property  of 
said  Farmers*  Alliance  Exchange  of  South 
Carolina,  Limited,  and  to  satisfy  any  decree, 
Judgment,  or  order  that  may  be  made  in  the 
case/'  The  order  further  continued  the  tem- 
porary injunction  until  the  further  order  Of 
the  court.  From  this  order,  an  appeal  was 
taken  to  this  court,  which  resulted  in  the 
following  order:  ''The  order  of  Judge  Gary, 
made  at  chambers,  from  which  this  appeal 
was  taken,  provided  for  the  appointment  of 
a  receiver  unless  the  defendant  corporation 
entered  into  a  bond  in  the  penal  sum  of 
$33,000,  with  sufficient  surety.  It  Is  agreed 
by  counsel  on  both  sides  that  the  bond  pro- 
vided for  In  the  order  of  Judge  Gary  (pur- 
suant to  section  266,  subd.  8,  of  the  Code  of 
Civil  Procedure)  has  been  c^ven  by  the  de- 
fendant corporation  and  approved  by  the 
clerk  of  the  court  of  common  pleas  for  Rich- 
land county  within  the  time  required.  It  Is 
therefore  the  opinion  of  this  court  that  a 
hearing  of  this  appeal  is  unnecessary,  as  the 
entering  Into  the  bond  on  the  part  of  the  ap- 
pellant vacated  an  order  of  Judge  Gary  in 
so  far  as  the  appointment  of  a  receiver  is 
concerned.  It  is  therefore,  upon  motion  of 
appellants'  attorney,  ordered  that  the  ap- 
peal herein  be  dismissed.  [Signed]  Y.  J. 
Pope,  Chief  Justice.    January  8,  1904." 

This  was  the  status  of  the  case  when 
Judge  Gary  passed  the  order  appealed  here- 
in. When  an  appeal  from  an  order  is  dis- 
missed, all  questions  made  thereunder  are, 
as  a  rule,  deemed  to  be  finally  determined. 
Muckenfuss  v.  Fishburne,  68  S.  C.  41,  46  S. 
Q.  537.    In  this  particular  case,  however,  the 


effect  of  the  above  order  of  this  court  would 
not  operate  as  a  confirmation  of  the  report 
of  the  master  and  overruling  all  exceptions 
thereto,  as  If  the  circuit  court  had  consid- 
ered' the  whole  case  on  its  merits,  because 
Judge  Gary,  at  chambers,  was  not  trying  the 
case  on  its  merits,  but  was  only  hearing  a 
preliminary  motion  for  a  receiver  before 
Judgment  on  the  merits.  Judge  Gary's  con- 
firmation of  the  master's  report  Is  to  be  con- 
strued as  his  accepting  the  facts  reported  by 
the  master  as  a  basis  for  his  action  on  the 
motion  for  a  receiver.  This  court,  by  this 
order,  expressly  declared  that  a  hearing  of 
.the  appeal  therein  was  unnecessary,  because. 
In  the  opinion  of  the  court,  the  giving  of  the 
bond  vacated  the  order  In  so  far  as  the  ap- 
pointment of  a  receiver  is  concerned.  The 
effect  of  the  bond  Is  to  prevent  a  receivership 
preliminary  to  a  hearing  on  the  merits,  and 
to  preserve  the  property  in  the  meantime. 
The  case  was  pending  for  such  a  hearing  at 
the  time  of  Judge  Gary's  last  order.  The 
master  made  a  report,  with  testimony,  which 
counsel  have  agreed  shall  be  considered  as 
given  upon  the  merits  of  the  case.  In  this 
report  the  master  says:  "The  testimony  of 
Mr.  J.  L.  Keitt,  one  of  the  dhrectors,  taken 
by  me.  Is  to  the  effect  that  the  corporation 
owes  no  debts,  but  the  attorney  for  the  de- 
fendants, M.  U  Donaldson  and  J.  C.  Coitt, 
took  the  position  that  he  was  not  called  upon 
either  by  the  said  order  of  reference  or  the 
agreement  herein  to  prove  at  this  reference 
their  claims,  and  I  so  ruled  against  the  con- 
tention of  the  attorneys  for  the  corpora- 
tion." In  this  situation  of  affairs  it  was  per- 
fectly competent  for  Judge  Gary  to  issue  the 
order  In  question  as  an  administrative  or- 
der, calling  in  creditors  and  stockholders  to 
establish  their  demands.  Such  Information 
would  enable  the  court  on  a  final  hearing  to 
determine  the  solvency  or  insolvency  of  de- 
fendant corporation,  the  necessity  for  the 
appointment  of  a  receiver  after  a  hearlug 
on  the  merits,  and  to  make  final  disposition 
of  the  assets  of  the  defendant  corporation 
in  the  event  the  court  should  finally  deter- 
mine to  take  control  of  and  administer  the 
same.  The  order  is  not  assailable  on  Juris- 
dictional grounds,  and  does  not  deny  to  the 
defendant  corporation  a  mode  of  trial  to 
which  it  is  entitled  by  law.  It  la  therefore 
not  appealable. 
The  appeal  herein  Is  dismissed. 

(72  s.  0. 1) 
THOMASSON  v.  SOUTHERN  RY.* 
(Supreme  Court  of  South  Carolina.    May  20, 
1905.) 

1.    RaILBOADS— AOCIDENT    AT    OeOSSI WO— EVI- 
DENCE. 

In  an  action  for  personal  injuries  at  a 
street  crossing  which  had  been  blocked  for  a 
longer  time  than  permitted  by  the  ordinance  of 
the  town,  evidence  was  admissible  to  show  that 
plaintiff   and   others   were    laborers,    who   bad 
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gone  borne  for  dinner,  and  had  only  a  few  min- 
utes to  retam  to  their  work,  and  that  plain- 
tiff's foot  was  crushed  while  attempting  to 
pass  between  the  standing  cars. 

2.  Trial  —  Instructions  —  Question  tor 
Jury. 

It  is  not  error,  where  an  ordinance  has 
been  duly  proved,  and  its  terms  are  plain,  for 
the  court  to  charge  the  iurj  to  determine  what 
the  ordinance  is,  and  whether  it  has  been  vio- 
lated. 
8.  Sami>— Expression  of  Opinion. 

Where  the  court  refuses  to  charge  that 
there  is  no  evidence  that  the  acts  in  question 
were  willful,  it  is  not  an  expression  of  opinion 
for  him  to  say  that  there  is  some  evidence  of 
such  acts,  if  there  be  such  evidence. 

4.  Railroads— Accident  at  Qrossino— Neo» 
LiGENCE— Instructions. 

In  an  action  against  a  railroad  for  in- 
juries at  a  crossing,  an  instruction  that  gross 
negligence. is  sometimes  defined  as  entire  absence 
of  care,  and  willful  negligence  as  such  con- 
duct as  shows  an  intentional  disregard  of  the 
precautions  which  a  prudent  person  would  ex- 
ercise, and  that  a  person  may  be  careless  in- 
tentionally, may  be  grossly  careless  intention- 
ally, and  may  be  willfully  disregardful  of  the 
care  he  ought  to  exercise,  did  not  put  on  de- 
fendant a  prreater  burden  of  proof  than  the  law 
required. 

5.  Same— Punitive  Damages. 

On  evidence  of  a  willful,  wanton,  or  reck- 
less act,  done  with  a  reckless  design,  or  utter 
disregard  of  the  rlehts  of  others,  punitive  dam- 
ages may  be  awarded,  without  proof  of  malice 
towards  the  person  injured. 

Appeal  from  Common  Pleas  Oircuit  €k>iirt 
of  Spartanburg  Oounty;  Benet,  Special  Judge. 

Action  by  Claude  Thomasson  against  the 
Southern  Railway.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

C.  P.  Sanders,  for  appellant  Stanyarne 
Wilson  and  0.  P.  Sims,  for  respondent, 

POPE,  C.  J.  This  was  an  action  brought 
to  recover  $15,000  for  personal  injuries  re- 
ceived by  the  plaintiff  on  the  25th  day  of 
March,  1902,  for  having  his  foot  crushed  be- 
tween the  bumpers  of  two  of  the  cars  of  the 
defendant  company  near  the  depot  of  the 
defendant  in  the  town  of  Gaffney,  S.  C. 
The  complaint  alleges  that  the  train  of  the 
defendant  was  standing  across  one  of  the 
streets  of  the  town  of  Gaffney,  blocking  the 
same,  for  over  20  minutes,  In  violation  of  one 
of  the  ordinances,  which  prohibited  any 
train  from  blocking  any  street  for  more  than 
5  minutes;  that  the  plaintiff  was  compelled 
to  pass  between  two  of  the  defendant's  cars 
which  were  standing  across  said  street  in 
order  to  go  to  his  work,  which  was  in  the 
cotton  mill;  that  while  so  attempting  to  pass 
between  said  can  the  servants  of  the  de- 
fendant who  were  in  charge  of  said  train, 
without  any  warning  of  their  intention,  ei- 
ther by  sounding  the  whistle  or  ringing  the 
bell,  moved  said  cars  willfully,  wantonly, 
carelessly,  and  negligently,  and,  in  utter  dis- 
regard of  the  rights  of  the  plaintiff,  caused 
the  cars  to  be  moved,  crushing  plaintiff's 
foot  between  the  bumpers,  and  mashing  it 
so  badly  that  it  had  to  be  amputated.  The 
answer  of  the  defendant  denied  all  of  the 


material  allegations  of  the  complaint  which 
alleged  any  negligence,  willfulness,  or  want- 
onness on  Its  part,  and  it  set  up  the  affirma- 
tive defense  that  the  pUdntlff  was  guilty  of 
contributory  negligence.  Both  parties  intro- 
duced testimony  going  to  show  that  this  was 
a  freight  train.  The  plaintiff  alleged  that 
said  train  occupied  the  street  for  more  than 
20  minutes,  while  the  defendant's  testimony 
was  that  only  for  4  or  5  minutes  at  one  time 
did  its  train  occupy  said  street  There  was 
testimony  going  to  show  that  it  was  almost 
impossible  for  the  defendant  to  transact  its 
business  in  said  town  of  Gaffney  without  oc- 
cupying the  street  more  than  5  minutes;  that 
an  engine  was  hitched  to  said  train  with 
steam,  ready  to  move  at  any  time,  and  that 
the  plaintiff  undertook  to  cross  the  track 
when  the  said  train  of  cars  was  moving  or 
shifting;  that  Just  at  the  moment  It  came  to 
a  standstill,  and  before  reversing  its  motion, 
plaintiff  undertook  to  pass  oy&  the  bumpers 
of  the  cars,  and  that,  in  undertaking  to 
climb  between  the  cars,  he  took  the  risk  of 
being  Injured;  that  by  walking  100  yards 
plaintiff  could  have  easily  gone  around  the 
train;  that  none  of  the  employes  of  the  de- 
fendant had  any  knowledge  whatever  of  the 
fact  that  either  the  plaintiff  or  any  one  else 
was  attempting  to  a*06s  over  the  bumpers 
of  the  cars  at  the  time  they  undertook  to 
cross  the  train,  or  that  any  one  was  in  the 
slightest  danger  of  being  Injured.  The  evi- 
dence was  conflicting  as  to  the  following 
facts:  As  to  whether  this  train  was  stand- 
ing across  this  street  for  more  than  five  min- 
utes, and  as  to  whether  it  moved  without 
sounding  the  whistle  or  ringing  the  bell. 
Several  witnesses  were  allowed  to  testifyr 
against  the  objection  of  the  defendant,  that 
others  had  crossed  between  these  cars  on  the 
day  named  and  at  other  times,  and  to  give 
their  reasons  why  they  passed  between  thete. 
This  evidence  was  objected  to  on  the  ground 
that  it  was  incompetent,  irrelevant— being 
the  act  of  an  independent  third  party,  not 
connected  with  this  suit— and  not  responsive 
to  any  of  the  allegations  in  the  eomplaint. 
His  honor  allowed  the  evidence  to  go  in. 
The  defendant  requested  his  honor  to  In- 
struct the  Jury  that  there  was  no  evidence 
of  willfulness  or  wantonness,  and  that  no 
vindictive  or  punitive  damages  could  be  giv- 
en. His  honor  refused  the  request,  stating 
that  there  was  some  evidence  tending  to 
prove  an  intentional  and  willful  act  The 
defendant  requested  the  court  to  charge  as 
follows:  "A  town  or  city  has  no  right  to  pass 
an  ordinance  which  Is  unreasonable,  and,  if 
it  does  pass  an  unreasonable  ordinance,  then 
such  ordinance  canndt  be  enforced."  His 
honor  refused  this  request,  and  instructed 
the  Jury  that  an  ordinance  could  be  enfor- 
ced, even  though  it  was  unreasonable,  and 
that  it  would  be  unlawful  to  disregard  it 
In  reference  to  the  defense  of  contributory 
negligence  on  the  part  of  the  plaintiff,  under 
the  statutes,  his  honor  charged  the  Jury  that 
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gross  negligence  was  an  entire  absenoe  of 
care,  and  also  ttiat  gross  negligence  was  an 
Intentional  act  After  hearing  tlie  testimony 
and  the  diarge  of  Dis  honor,  the  jury  return* 
ed  a  yerdict  of  $7,500.  A  motion  was  made 
for  a  new  triifl  on  the  minutes  of  the  court, 
which  was  refused.  From  the  Judgment  en- 
tered upon  the  verdict  the  defendant  has  ap* 
pealed;  challenging  the  correctness  of  his 
honor's  ruling  in  admitting  the  eyidence  ex- 
cepted to,  as  well  as  tlie  correctness  of  Ills 
charge  in  the  matters  herein  referred  to. 

We  will  first  consider  the  exceptions  from 
1  to  10,  inclusive,  which  are  as  follows: 

**(!)  In  allowing  the  following  question  to 
be  asked  the  witness  Gaston,  to  wit:  'State 
whether  or  not  you  crossed  over  the  train  at 
any  crossing  that  day?'  And  in  allowing  the 
witness  to  answer  the  same.  The  error  be- 
ing that  this  question  was  incompetent  and 
Irrelevant;  it  being  the  act  of  an  independ- 
ent third  party,  not  connected  with  this  suit, 
and  there  being  no  allegations  in  the  com- 
plaint in  reference  to  any  such  act. 

'^(2)  In  allowing  the  following  question  to 
be  asked  the  witness  Gaston,  to  wit:  'How 
did  you  cross  the  track?  And  in  allowing 
him  to  answer  the  same.  The  error  being 
that  this  was  incompetent  and  irrelevant;  it 
being  the  act  of  an  independent  third  per- 
son; there  being  no  allegations  in  the  com- 
plaint tn  reference  to  it. 

"(3>  In  allowing  the  following  question  to 
be  asked  the  witness,  Gaston,  to  wit:  'Why 
did  you  cross  between  the  cars?  And  al- 
lowing him  to  answer  this  question;  the  same 
being  incompetent  and  Irrelevant,  being  the 
act  of  a  third  person,  and  being  speeulatiye^ 
and  there  being  no  allegations  in  the  com- 
plaint in  reference  to  it 

**(4i)  In  allowing  the  following  questions  to 
be  asked  the  witness,  Gaston:  'WeU,  state 
whether  or  not  other  people  did  the  same 
thing?*  'Did  yon  cross  over  the  train  again? 
And  in  allowing  the  witness  to  answer  the 
same.  The  error  being  that  these  questions 
were  Incompetent  and  irrelevant,  being  as  to 
the  act  of  other  people  not  connected  with 
this  suit,  and  there  being  no  allegations  in 
the  complaint  in  reference  to  the  sama 

"(5)  In  allowing  the  following  qoesticm  to 
be  asked  the  witness  Gaston:  'Mr.  Gaston, 
if  you  had  heard  the  whistle  blow  or  the  bell 
ring,  would  you  have  tried  to  cross?'  And 
in  allowli^  the  witness  to  answer  the  same. 
The  error  being  that  this  was  incompetent 
and  spedUatlve,  in  that  it  allowed  this  wltr 
ness  to  give  his  opinion  as  to  his  act;  he 
being  a  third  p^son,  not  connected  with  this 
suit,  and  there  being  no  allegations  in  the 
complaint  in  reference  to  it 

'H6)  In  allowing  the  following  questions  to 
be  asked  the  witness  Gaston,  to  wit:  'How 
did  people  get  across  the  street  when  it  was 
Mocked  that  way?'  'What  did  the  majority 
do?'  And  in  allowing  the  witness  to  answer 
tbe  same.  The  error  being  that  these  ques- 
tiona  were  Incompetent  and  irrelevant  in 


that  they  referred  to  the  acts  of  people  who 
were  third  parties,  not  connected  with  this 
suit,  and  tended  to  prove  the  custom  of  oth- 
er people,  and  there  being  no  allegations  of 
the  complaint  in  reference  to  ihe  same. 

"(7)  In  allowing  the  following  question  to 
be  asked  the  witness  J.  D.  Belch:  'Do  you 
cross  over  this  crossing  going  to  dinner?'  And 
in  allowing  the  witness  to  answer  tiie  same. 
The  error  being  that  this  was  incompetent 
and  irrelevant,  in  that  it  referred  to  the  act 
of  a  third  person ;  there  being  no  allegations 
in  the  complaint  in  reference  thereto. 

"(8)  In  allowing  the  following  questions  to 
be  asked  the  witness  W.  C.  McAbee:  'Did 
you  see  other  people  crossing  there  at  that 
time  ahead  of  Mr.  Thomasson?'  'How  many 
did  you  see?'  And  in  allowing  him  to  answer 
the  same.  The  error  being  that  this  was  in- 
competent and  irrelevant  it  being  in  refer- 
ence to  the  acts  of  third  persons,  not  con- 
nected with  this  suit,  and  there  being  no  al- 
l^ations  in  the  complaint  in  reference  there- 
to. 

*'(9)  In  allowing  the  following  questions  to 
be  asked  the  plaintiff:  'Why  didn't  you  wait 
until  the  train  moved  off  across  the  cross- 
ing?' 'Why  were  you  compelled  to  go  on?' 
And  in  allowing  him  to  unswer  the  same. 
The  error  being,  that  this  was  incompetent 
and  irrelevant  and  speculative;  there  being 
no  evidence  of  any  force  used  by  defendant, 
and  no  evidence  that  the  plaintiff  was  in  dan- 
ger, and  did  this  act  under  any  apprehen- 
sion of  personal  injury. 

"(10)  In  allowing  the  following  question 
to  be  asked  the  plaintiff:  'Did  individuals 
cross  ahead  of  you?'  And  in  allowing  him 
to  answer  the  same.  The  error  being  that 
fMs  question  was  incompetent  and  irrelevant ; 
it  being  as  to  the  act  of  third  persons  not  con- 
nected with  this  suit,  and  about  which  the 
complaint  contained  no  allegations." 

An  examination  of  the  testimony  here  re- 
ferred to,  involving  the  questions  and  an- 
swers, is  somewhat  perplexing.  Usually  it 
is  the  case  that  the  testimony  as  to  the 
acts  of  third  persons  not  connected  with  the 
case  is  objectionable,  but  in  this  case,  whidi 
involves  the  conduct  of  the  railroad  company 
as  to  its  train  blocking  streets,  preventing 
persons  from  attending  to  their  work,  where 
time  is  very  important  to  them,  as  laborers, 
such  testimony  as  is  objected  to  goes  to  show 
what  were  the  conditions  confronting  the 
plaintiff  on  the  day  of  his  injury.  And  also 
it  goes  to  show  the  conduct  of  persons  block- 
ed from  their  daily  labor  by  a  train  of  the  de- 
fendant being  allowed  to  shut  up  streets  used 
by  them,  which  streets  were  shut  up  by  the 
train  for  more  than  five  minutes;  and,  In 
this  view,  we  cannot  say  that  the  testimony 
should  have  been  shut  out.  The  circuit  Judge 
is  clothed  with  a  great  deal  of  responsibility 
in  regard  to  trials,  and  he  admitted  this  tes- 
timony, endeavoring  to  keep  the  witnesses 
within  limit  In  their  answers.  All  in  all,  we 
think    the   testimony   was    admissible,   and 
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cberefore  these  exceptions  must  be  overruled. 

The  eleventh  exception  Is  as  follows:  "Be- 
cause his  honor  erred  In  charging  the  jury 
as  follows:  *With  reference  to  the  blocking 
of  the  street  as  alleged  in  the  complaint — 
that  it  was  In  violation  of  the  town  ordinance 
of  the  town  of  Gaffney.  You  will  have  to  de- 
termine from  the  testimony  what  was  the 
town  ordinance,  and  whether  it  was  violated 
by  the  action  of  the  railway  company.'  The 
error  being  that  by  this  charge  his  honor  has 
left  as  a  fact  to  be  determined  by  the  jury 
what  the  town  ordinance  was.  Whereas,  it  is 
respectfully  submitted,  this  was  a  question  of 
law  for  the  court"  As  to  this  exception,  we 
do  not  see  that  the  circuit  judge  erred  as 
herein  attempted  to  be  pointed  out  The  or- 
dinance was  proved  by  the  clerk  of  the  coun- 
cil of  Gaffney,  its  phraseology  was  direct, 
and  really  needed  no  construction  by  the 
judge,  for  it  simply  forbade  the  railroad  com- 
pany to  obstruct  the  streets  for  more  than 
five  minutes  at  a  time.  And  his  honor,  in  the 
charge  referred  to,  simply  said:  "You  will 
have  to  determine  from  the  testimony  what 
was  the  town  ordinance,  and  whether  it  was 
violated  by  the  action  of  the  railroad  com- 
pany." Under  this  view  of  the  case,  there 
was  no  error.  This  exception  is  therefore 
overruled. 

We  will  next  consider  the  twelfth  excep- 
tion: "Because  his  honor  erred  in  not  char- 
ging the  defendanf  s  tenth  request  to  charge, 
to  wit:  *A  dty  or  town  has  no  right  to  pass 
an  ordinance  which  is  unreasonable,  and,  if 
it  does  pass  an  unreasonable  ordinance,  then 
such  ordinance  cannot  be  enforced.*  And  in 
charging  in  connection  therewith  as  follows: 
*I  cannot  charge  you  that  because  it  is  con- 
ceivable that  a  city  or  town  might  pass  an 
unreasonable  ordinance,  and  it  might  enforce 
it  very  successfully.  It  might  be  a  hardship 
on  the  public,  but  it  can  be  enforced  so  long 
as  it  is  an  ordinance,  and  it  is  unlawful 
to  disregard  it;  and,  if  the  public  desire  to 
have  it  repealed,  the  proper  plan  is  not  to 
violate  it,  but  to  take  proper  steps  to  have 
it  repealed.  I  cannot  say,  because  an  ordi- 
nance of  a  dty  may  be  unreasonable,  it  can- 
not be  enforced,  and  I  therefore  have  to  re- 
fuse the  tenth  request'  The  error  being,  as 
it  is  respectfully  submitted,  that  an  unrea- 
sonable ordinance  la  a  void  ordinance,  and 
his  honor  erred  in  not  charging  the  jury  as 
requested  by  the  defendant  and  in  substan- 
tially instructing  the  jury  that,  even  if  this 
ordinance  was  an  unreasonable  ordinance, 
the  violation  of  it  would  be  a  violation  of 
law  on  the  part  of  the  defendant  as  long  as 
it  was  unrepealed,  and  that  it  would  be  an 
act  of  negligence  on  the  part  of  the  defend- 
ant to  violate  it,  even  though  it  was  unrea- 
sonable." A  municipal  ordinance  within  the 
constitutional  grant  of  the  Legislature  can- 
not be  impeached  in  court  for  mere  unrea- 
sonableness. Darlington  v.  Ward,  48  S.  O. 
583,  26  8.  B.  90e,  38  L.  R.  A.  326,  and  cases 
therein  cited.    But  If  attacked  on  constitu- 


tional grounds,  the  unreasonableness  of  an 
ordinance  may  be  considered  as  a  circum- 
stance, vdth  a  view  to  ascertaining  if  it  real- 
ly violates  some  constitutional  provision. 
State  V.  Earle,  66  S.  G.  208,  M  S.  B.  781, 
wherein  it  was  held  that  it  was  competent 
to  show  that  an  ordinance  is  so  unreasonable 
in  its  operation  as  really  to  be  spoliatl<Hi  or 
confiscation  of  property  under  thA  guise  of 
legal  forms,  hi  violation  of  the  federal  Gon- 
stitution.  The  ordinance  under  consideration 
being  questioned  for  mere  unreasonableness 
in  the  request  to  charge,  and  not  because  in 
violation  of  the  Constitution  or  as  void  for 
want  of  power,  a  judicial  question  was  not 
presented,  and  there  was  no  error  in  refus- 
ing to  charge  that  the  ordinance  was  void 
because  unreasonable. 

We  will  now  consider  the  thirteenth  excep- 
tion: "Because  his  honor  erred  in  instruct- 
ing the  jury  that  an  unreasonable  ordinance 
could  be  enforced  as  long  as  it  was  unre- 
pealed, and  that  it  would  be  an  unlawful  act 
to  disregard  an  unreasonable  ordinance, 
thereby  leading  the  jury  to  believe  that  even 
if  the  ordinance  of  the  town  of  Gaffney  was 
unreasonable,  that  the  defendant  would  be 
liable  to  the  plalntUT  if  it  violated  it  and 
plalntlflP  was  injured.  The  error  being  that 
an  unreasonable  (Hrdinance  is  void,  and  not 
binding  upon  the  citizens  of  the  town  or 
state,  and  his  honor  erred  in  not  so  instruct- 
ing the  jury."  This  exception,  involving  as 
it  does  the  circuit  judge's  action  as  referred 
to  in  the  twelfth  ground  of  appeal,  renders 
it  unnecessary  for  us  to  consider  this  thir- 
teenth exception.  This  exception  is  there- 
fore overruled. 

We  will  next  consider  the  fourteenth  and 
fifteenth  exceptions:  "(14)  Because  his  hon- 
or erred  in  not  charging  the  defendant's 
twelfth  request,  to  wit:  *No  yindictive  or 
punitive  or  exemplary  damages  can  be  al- 
lowed in  this  case,  as  there  is  no  evidence 
showing  any  intentional  or  willful  or  wanton 
act  of  the  defendant  causing  the  injury  com- 
plained of.'  And  In  connection  therewith  in 
charging  the  jury  *that  there  is  in  the  case 
evidence  tending  to  prove  that  the  defend- 
ant was  guilty  of  a  willful,  intentional,  or 
wanton  act'  (a)  The  error  being  that  there 
is  a  total  failure  on  the  part  of  the  plaintiflT 
to  prove  any  intentional,  willful,  or  wanton 
act  such  as  would  warrant  a  verdict  for  vin- 
dictive or  punitive  damages,  and  it  was 
error  of  law  on  the  part  of  his  honor  the 
presiding  judge  to  refuse  the  defendant's  re- 
quest (b)  That  the  refusing  of  this  request 
and  his  honor's  charge  in  connection  there- 
with, was  a  charge  upon  the  facts,  and  an  in- 
struction to  the  jury  that  there  was  evidence 
tending  to  prove  the  contention  of  plaintiff 
upon  a  material  point  which  was  in  dispute, 
thereby  violating  the  provisions  of  the  Con- 
stitution which  prohibits  a  circuit  judge  from 
charging  upon  the  facts  of  the  case. 

"(15)  Because  his  honor,  in  connection 
with  defendant's  tutlftb  request,  erred  in 
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Instructing  the  Jury  as  follows:  If  I  could 
clearly  see  there  was  no  evidence  showing 
any  intentional  ot  willful  or  wanton  act  on 
the  part  of  the  railway  company,  I  would 
so  charge  you;  hut,  without  saying  how 
mnch  evidence  there  is,  or  what  its  effect 
should  he,  or  whether  It  proves  satisfactorily 
that  the  railroad  company  is  guilty  of  inten- 
tional or  willful  or  wanton  negligence,  I  am 
hound  to  say  that  there  is  in  the  case  evi- 
dence tending  to  prove  that.  •  •  •  I  am 
bound,  and  I  hold  there  is  some  evidence  in 
the  case  tending  to  show  that'  (a)  The  er- 
ror being,  as  it  is  respectfully  submitted, 
that  his  honor,  in  so  charging,  was  charging 
in  respect  to  matters  of  fact,  in  violation  of 
the  constitutional  inhibition  in  that  regard, 
and  was  instructing  the  Jury  that  there  was 
evidence  tending  to  prove  the  contention  of 
plaintiff  upon  a  disputed  question  of  fact, 
in  violation  of  the  inhibition  contained  in 
section  26,  art  5,  of  the  Constitution  of  this 
state,  which  prohibits  'that  judges  shall  not 
charge  juries  In  respect  to  matters  of  fact, 
but  shall  declare  the  law.'  (b)  The  error  be- 
ing that  hy  this  charge  his  honor  stated  the 
testimony,  contrary  to  section  26,  art  4,  of 
the  Constitution,  and  expressed  his  opinion 
that  there  was  evidence  on  a  disputed  ques- 
tion of  fact." 

While  the  writer  of  this  opinion  thinks 
that  the  circuit  judge,  as  complained  in 
this  exception,  expressed  an  opinion  in  re- 
gard to  the  weight  of  the  evidence,  and  in  so 
doing  transgressed  article  5,  fi  26,  of  the  Con- 
stitution of  1896,  the  majority  of  the  court 
are  of  the  opinion  that  the  exception  should 
be  overruled,  for  these  reasons:  "The  re- 
marks of  the  judge  were  directly  resi)onsive 
to  the  appellant's  request  to  charge,  and 
appellant  cannot  complain,  for,  as  matter  of 
fact,  there  was  some  evidence  tending  to 
show  a  recklessness  or  wanton  injury.  The 
court  expressed  no  opinion  as  to  the  weight 
or  sufficiency  of  the  evidence,  and  was  care- 
ful to  so  state.  It  was  the  duty  of  the  court 
to  refuse  the  request  If  there  was  some  evi- 
dence on  that  issue.  It  would  doubtless  be 
the  best  practice  for  the  trial  court  to  sim- 
ply decline  such  a  request,  without  making 
reference  to  the  testimony,  if,  In  his  view, 
the  charge  could  not  be  properly  made;  but 
still,  in  legal  effect,  the  mere  refusal  of  such 
a  request  is  tantamount  to  a  holding  that 
there  is  some  testimony  to  be  submitted  to 
the  jury.  Often,  in  refusing  a  nonsuit  or 
motion  to  direct  a  verdict,  a  court  is  called 
upon  to  say  whether  there  is  any  testimony 
to  be  submitted  to  the  jury,  and,  although 
such  a  ruling  may  be  in  the  hearing  of  the 
jury,  it  is  not  deemed  to  be  a  charge  on  the 
facts.  In  all  such  cases,  as  also  In  refusing 
to  grant  a  new  trial,  whether  there  Is  any 
testimony  tending  to  show  a  particular  issue 
is  rather  a  question  of  law  than  a  question 
of  fact  An  examination  of  the  record  satis- 
fies this  court  that  there  was  some  testimony 
tending  to  show  a  wanton  or  reckless  injury 


to  plaintiff,  and  in  such  case  the  refusal  to 
charge  as  requested  was  proper  and  was  not 
a  charge  in  respect  to  matters  of  fact" 

We  will  next  examine  exception  16,  which 
Is  as  follows:  ''Because  his  honor  erred  in 
charging  the  jury  in  respect  to  matters  of 
fact,  in  contravention  of  section  26,  art  5, 
of  the  Constitution  of  this  state,  when  he 
Instructed  and  charged  them:  'And  there 
was  in  this  case  evidence  tending  to  prove 
that  the  railroad  company  was  guilty  of  an 
Intentional  or  willful  or  wanton  act,  and  in 
instructing  them  that  there  was  evidence 
upon  which  the  jury  could  find  a  verdict  for 
yindictive  or  punitive  damages.'  **  This  is  but 
a  renewal  of  the  alleged  errors  of  the  circuit 
judge  as  set  out  in  the  fourteenth  and  fif- 
teenth exceptions. 

Exception  17:  "Because  his  honor  erred  in 
instructing  the  jury  in  reference  to  gross 
negligence  and  willful  negligence,  as  fol- 
lows: 'Gross  negligence  is  sometimes  defined 
as  the  entire  absence  of  care.  Willful  negli- 
gence is  such  conduct  as  shows  an  intention- 
al disregard  of  those  precautions  which  a 
prudent  person  would  exercise.  Now,  a  per- 
son may  be  careless  intentionally;  may  be 
grossly  careless  Intentionally.  On  the  other 
hand,  he  may  be  willfully  disregardful  of 
the  care  he  ought  to  exercise.'  The  error 
being:  (1)  By  this  charge  his  honor  put  upon 
the  defendant  a  greater  burden  of  proof  than 
the  law  does,  and  hy  this  charge  the  jury 
were  Instructed  substantially  that  in  order 
to  prove  gross  negligence  on  the  part  of  the 
plaintiff,  it  was  necessary  to  show  an  entire 
absence  of  care  on  his  part  Whereas  it  is 
respectfully  submitted  that  it  is  only  neces- 
sary to  show  an  absence  of  slight  care,  and 
led  the  jury  to  infer  that  the  defense  of 
gross  negligence  on  the  part  of  the  plaintiff 
could  not  be  established  except  upon  proof 
of  the  entire  absence  of  care  on  his  part 
(2)  That  by  this  charge  his  honor  Instructed 
the  jury  that  willfulness  was  an  intentional 
disregard  of  those  precautions  which  a  pru- 
dent person  should  exercise,  whereas  it  is 
respectfully  submitted  that  negligence  and 
willfulness  are  the  opposites  of  each  other, 
and  under  his  honor's  charge  the  jury  were 
bound  to  find  that  the  plaintiff  intended  to 
commit  the  act,  before  they  could  find  that 
his  carelessness,  if  it  existed,  contributed  to 
the  injury,  even  though  such  carelessness 
may  have  been  gross;  thus  putting  upon  the 
defendant  a  greater  burden  than  the  law 
places  upon  it"  We  have  reproduced  the  en- 
tire exception,  including  not  only  what  the 
presiding  judge  did  say,  but  what  the  appel- 
lant thinks  he  might  have  had  in  his  mind. 
Certainly  an  examination  of  the  language 
used  by  the  presiding  judge  shows  It  Is  free 
from  error.    This  exception  Is  overruled. 

Exception  18:  "Because  his  honor  erred  In 
charging  in  reference  to  the  gross  careless- 
ness of  the  plaintiff  as  follows:  'Now,  a  per- 
son may  be  careless  Intentionally,  may  be 
grossly  careless  intentionally,  and,  etc.'    The 
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error  being  that  by  this  charge  his  honor 
the  circuit  jndge  placed  upon  the  defendant 
a  greater  burden  than  the  law  places  upon  it, 
and  substantially  instructed  the  Jury  that 
before  the  defense  of  gross  negligence  could 
be  sustained^  it  was  necessary  to  show  that 
the  plaintiff's  act  was  an  intentional  one." 
How  In  the  world  the  language  of  the  circuit 
Judge  as  quoted,  to  wit:  "Now,  a  person  may 
be  careless  intentionally,  may  be  grossly 
careless  intentionally,  and,  etc.,"  could  injure 
the  defendant,  we  cannot  see.  If  the  ap- 
pellant imagined  that  we  would  hunt  up  the 
language  of  the  circuit  Judge  as  covered  by 
"etc.,"  he  was  In  error.  This  exception  is 
overruled. 

Exception  19:  "Because  his  honor  erred  in 
charging  as  follows:  '(1)  But  there  are  cases  in 
which  the  law  allows  a  party  to  assess  what 
are  called  "punitive  damages" — damages  in- 
tended to  punish  a  defendant  for  an  inten- 
tional, willful,  unlawful,  and  reckless  wrong- 
doing. (2)  And  he  must  satisfy  you  by  the 
preponderance  of  the  testimony  that  the  rail- 
road company  was  guilty  of  such  conduct 
as  described,  that  the  negligence  was  unlaw- 
ful, reckless,  wanton,  etc.,  before  you  can 
find  punitive  damages.  (3)  That  kind  of 
negligenbe  which  would  Justify  giving  puni- 
tive damages  is  not  simply  carelessness  or 
heedlessness,  but  it  implies  the  person  has 
acted  Intentionally  has  some  evil  purpose  or 
reckless  design,  or  utter  disregard  of  the 
rights  of  others,  has  done  what  he  Intended 
to  do  to  Injure  another  person,  or  acted  in 
such  a  way  as  would  likely  injure  another 
person,  regardless  of  his  rights,  Implying  an 
act  of  the  mind— an  Intention  to  do  so— not 
an  Intention  to  Injure,  but  to  do  an  act 
which  resulted  In  Injury.  (4)  But  if  he  suc- 
ceeds still  further  in  satisfying  you  that  the 
railroad  company's  negligence  was  willful, 
wanton,  or  reckless,  then  he  would  be  entitled 
to  punitive  damages.'  The  error  being,  as  It 
Is  respectfully  submitted,  that  his  honor  by 
this  charge  led  the  Jury  to  believe  (a)  that 
the  mere  reckless  doing  of  an  act,  without 
the  Intention  to  injure,  would  warrant  a  ver- 
dict for  vindictive  or  punitive  damages,  (b) 
That  by  this  charge  his  honor  led  the  Jury  to 
believe  that  the  willful  doing  of  an  act,  even 
if  done  without  the  intention  to  injure,  but 
the  mere  intention  to  do  the  act,  would  war- 
rant the  Jury  in  rendering  a  verdict  for  vin- 
dictive or  punitive  damages,  (c)  That  his 
honor's  charge  in  this  respect  was  calculated 
to  lead  the  Jury  to  believe  that  the  mere  do- 
ing of  a  willful  or  Intentional  act  by  the  de- 
fendant was  suflacient  to  warrant  a  verdict 
for  vindictive  or  punitive  damages,  even 
though  the  defendant  might  not  have  known 


or  did  not  know  that  injury  would  result  to 
the  plaintiff,  (d)  That  this  charge  was  cal- 
culated to  lead  the  Jury  to  believe  that  the 
plaintiff  could  recover  vindictive  or  punitive 
damages  from  the  defendant  In  this  case  if 
It  appeared  that  the  defendant  acted  In  a 
willful  or  Intentional  manner,  even  though 
there  was  no  malice  on  the  part  of  the  de- 
fendant against  the  plaintiff,  and  no  Intent 
on  its  part  to  injure  him.  (e)  That  his  hon- 
or, in  so  charging,  made  the  word  'reckless' 
equivalent  to  'willfulness'  or  'wantonness,' 
and  put  into  it  a  broader  and  deeper  mean- 
ing than  such  as  the  law  implies."  (a)  We 
have  held  that  the  use  of  the  word  "reckless," 
in  characterizing  the  conduct  of  a  defendant 
to  one  Injured  by  it,  is  suf^dent  to  support 
punitive  damages.  Pickett  v.  B.  Co.,  69  S.  O. 
445,  48  S.  E.  466.  (b)  We  do  not  see  that  the 
circuit  Judge,  by  the  language  he  used.  Justi- 
fied this  inference  of  the  appellant  (c)  The 
language  of  the  appellant  in  this  subdivision 
of  the  nineteenth  exception  Is  not  supported 
by  the  words  used  by  the  circuit  Judge,  (d 
and  e)  These  subdivisions  are  not  responsive 
to  the  language  actually  used  by  the  circuit 
Judge.  Therefore  the  nineteenth  ground  of 
appeal  is  overruled. 

Exception  20:  "Because  his  honor  erred 
in  not  granting  a  motion  for  a  new  trial  on 
the  grounds,  it  is  reiq>ectfully  submitted:  (a) 
That  there  was  no  evidence  to  sustain  the 
allegations  of  willfulness,  wantonness,  or  In- 
tentional wrongdoing  on  the  part  of  the  de- 
fendant There  being  no  evidence  of  any 
intention  on  the  part  of  the  defendant  to  In- 
jure the  plaintiff,  and  no  evidence  of  malice 
towards  him,  and  no  evidence  of  any  knowl- 
edge on  its  part  that  plaintiff  was  in  a  place 
of  danger,  or  that  he  Intended  to  cross  the 
railway  track  at  the  time  he  did."  (a) 
We  do  not  think  there  was  error  in  the  cir- 
cuit Judge  in  refusing  to  grant  a  new  trlaL 
There  was  testimony  tending  to  show  that  de- 
fendant's conduct  to  plaintiff  warranted  the 
Jury  in  finding  vindictive  damages.  This 
exception  Is  therefore  overruled. 

Exception  21:  "Because  his  honor*  having 
erred  in  charging  the  Jury  in  respect  to  mat- 
ters of  fact,  and  In  charging  them  on  mate- 
rial facts  of  the  case  which  were  In  dispute, 
when  he  charged  them  that  there  was  evi- 
dence of  willfulness,  wantonness,  and  inten- 
tional wrongdoing  on  the  part  of  the  defend- 
ant erred  In  not  granting  the  motion  for  a 
new  trial  on  this  ground."  This  ground  of 
appeal  has  been  practically  disposed  of  by 
what  has  been  already  said.  The  exception  Is 
therefore  overruled. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  afllrmed. 
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POCAHONTAS   COLLIERIES   CO,   y.   RU- 
EAS*  ADM'R. 

(Saprane  Cooxt  of  Appeals  of  Virginia.    June 
28,  1905.) 

1.  NKOLTOBlfCS  -^  DeCULSATION  —  RiaBT  TO 
DKMANO  SpBOIFIO  STATEliXNT. 

A  declaration  charging  yarioua  grounds 
of  negligence,  and  averring  that  each  was  the 
proximate  cause  of  the  injury  complained  of,  is 
not  demurrable  because  it  leaves  defendant  ig- 
norant of  the  particular  act  of  negligence  relied 
on,  but  defendant,  under  the  express  provisions 
of  Ya.  Code  1904,  {  8249,  may  demand  a  more 
specific  statement  of  the  ground  of  complaint. 

2.  Death  bt  Wbongfui.  Act  —  Rbbidszit 
Alien— 'Right  to  Rbcoveb. 

Va.  Code  1904,  S  2902,  providing  that 
when  the  death  of  a  person  shall  be  caused  by 
the  wrongful  act  of  another,  and  the  act  is  such 
as  would,  if  death  had  not  ensued,  have  entitled 
the  injured  pefson  to  aue  therefor,  the  person 
guilty  of  the  wrongful  act  shall  be  liable  to 
an  action  for  damages,  and  section  2904,  pro- 
viding that  the  amount  recovered  shall  be  paid 
to  decedent's  personal  representative,  and  dis- 
tributed to  the  wife,  etc,  of  decedent,  authorize 
an  action  for  the  wrongful  death  of  a  resident 
alien,  for  the  benefit  of  his  resident  alien  widow 
and  children,  residing  In  another  state. 
8.  Masteb  and  Sbbyant  —  Death  ov  Em- 

PLOT^-^NbOLIOBNOB— EVIDBNOB. 

Evidence  in  an  action  against  an  employ- 
er for  the  death  of  an  employ^  employed  in  a 
coal  mine  examined,  and  held  to  support  a  find- 
ing that  the  employer  was  guilty  of  actionable 
negligence  for  failing  to  warn  the  onplov^  of 
the  danger  in  entering  the  mine  because  of  nox- 
ious gases  therein. 

BiTor  to  Circuit  Comrt,  Tazewell  Connty. 

Actioii  laiy  Anton  Rulsas*  administrator 
against  the  Pocahontas  CoUlerlea  Compaziy. 
There  was  Judgment  fbr  plaintiff,  and  de- 
fendant brings  error.    Afllrmed. 

Bncker,  Anderscm  &  Hughes  and  J.  H.  Ful- 
ton, for  plaintiff  In  error.  Chapman  &  Oilles- 
pie,  James  H.  Stuart,  and  A.  &  Hlggin- 
botban,  for  defendant  In  error. 

WHrrTLB,  J.  This  action  was  brought  to 
recover  damages  for  the  death  of  plaintHTs 
intestate,  Anton  Rukas,  which  Is  Imputed  to 
the  negligence  of  the  defendant 

On  the  morning  of  November  14,  1901, 
Rukas,  while  at  work  as  a  collier  In  the  serv- 
lee  of  the  defendant,  In  one  of  its  mines  lo- 
cated near  the  town  of  Pocahontas,  was  over- 
come and  suffocated  by  smoke  and  gases  gen- 
erated from  fire  In  an  adjoining  mine,  and 
conveyed  into  the  mine  in  which  he  was  em- 
ployed through  connecting  galleries. 

There  was  a  verdict  and  Judgment  for 
plaintiff,  and  the  defendant  brings  error. 

The  first  assignment  of  error  relates  to  the 
action  of  the  court  In  overruling  the  demur- 
rer to  the  declaration;  the  objection  being 
that  It  charges  various  grounds  of  negligence, 
to  each  of  which  the  accident  is  proximately 
ascribed,  thus  leaving  the  defendant  unap- 
prised of  the  particular  act  of  negligence 
which  It  la  called  upon  to  answer. 

This  objection  affords  no  sufilcient  ground 
for  demurrer.  It  is  permissible  under  the 
practice  in  this  Jurisdiction  for  the  plaintiff 
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to  allege  any  number  of  distinct  acts  of  neg- 
ligence, and  the  defendant  may  guard  against 
surprise  by  resort  to  the  provisions  of  sec 
tlon  3249  of  Va.  Code  1904,  which,  in  a 
proper  case,  entitles  him  to  demand  a  more 
spedflc  statement  of  the  real  ground  of  com- 
plaint. City  of  Richmond  v.  Leaker,  99  Va. 
1,  37  S.  E.  348;  Wood  v.  Am.  Nat  Bank,  100 
Va.  306,  40  S.  E.  931. 

The  second  assignment  of  error  Involves 
the  ruling  of  the  court  In  sustaining  the 
motion  of  the  plaintiff  to  reject  a  plea  of  the 
defendant  which  denies  the  right  of  the  per- 
sonal representative  of  a  nonresident  alien 
to  maintain  an  action  for  his  death  under 
section  2902  of  the  Code. 

At  common  law  an  alien  domiciled  in  a 
country  Is  entitled  to  the  protection  of  Its 
laws,  and  In  return  therefor  owes  temporary 
allegiance  to  the  country  of  his  adoption 
during  the  period  of  his  residence.  He  is 
subject  to  the  law,  as  well  as  entitled  to  Its 
protection,  and  Is  liable  to  be  tried  and  pun- 
ished for  crime,  and  may  sue  and  be  implead- 
ed In  the  proper  courts  to  the  same  extent 
as  a  citizen.  The  general  doctrine  Is  stated 
thus:  ''While  the  rights  of  aliens  depend  en- 
tirely upon  the  municipal  law  of  the  state  or 
nation,  or  the  rights  which  are  given  aliens 
by  international  law,  in  the  United  States, 
except  as  to  certain  political  and  municipal 
rights  to  which  citizens  only  are  entitled, 
resident  alien  friends  have  practically  all 
and  the  same  rights  and  privileges  as  citi- 
zens. These  rights  and  privileges  Include 
both  personal  rights,  such  as  the  right  to 
dwell  safely  in  the  country,  and  the  right  of 
protection  to  person,  reputation  and  other 
relative  rights,  and  property  rights."  2  Cyc. 
89,  and  authorltleB  cited. 

In  the  same  volume,  at  page  108,  It  Is  said: 
"So,  also,  It  has  been  held  that  an  alien  might 
maintain  an  action  .for  statutory  damages 
or  penalty  for  death  by  wrongful  act." 
Many  of  the  cases  bearing  on  that  question 
are  there  referred  to. 

Alien  fMends  are  Included  In  our  statute 
of  descents,  and  by  section  43  of  the  Code  are 
permitted  to  acquire  by  purchase  or  descent, 
and  hold  and  transmit,  real  estate,  In  the 
same  manner  and  to  the  same  extent  as  a 
citizen.  These  statutes  indicate  an  Inten- 
tion on  the  part  of  the  Legislature  to  extend 
rather  than  abridge  the  liberal  policy  of  the 
common  law  with  respect  to  aliens. 

An  examination  of  the  authorities  relied 
on  to  sustain  the  overruled  plea  shows  that 
the  decisions  are  controlled  by  the  status  of 
the  parties  entitled  to  the  recovery  In  an  ac- 
tion for  death  by  wrongful  act,  rather  than 
by  that  of  the  decedent  in  his  lifetime.  The 
distinction  is  sharply  drawn  between  the 
rights  of  nonresident  and  of  resident  rela- 
tions of  the  deceased. 

Thus,  In  the  leading  case  of  McMillan  y. 
Spider  Lake,  etc.,  Co.,  115  Wis.  332,  91  N.  W. 
979,  60  L.  R.  A.  589,  95  Am.  St  Rep.  947,  It 
Is  held  that  nonresident  alien  relations  of  the 
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deceased  are  not  entitled  to  the  benefits  of 
the  Wisconsin  statute  giving  a  right  of  ac- 
tion In  such  case.  This  case  reviews  the 
authorities,  English  and  American,  on  the 
subject,  and  in  all  of  them  the  above-men- 
tioned distinction  seems  to  be  observed. 

So,  also,  in  the  case  of  Deni  v.  Pennsyl- 
vania R.  Co.,  181  Pa.  525,  37  Atl.  558,  59 
Am.  St  Rep.  676 — ^a  case  much  relied  on  by 
the  defendant — ^it  is  said  that  '*a  nonresident 
alien  mother  has  no  standing  to  maintain  an 
action  against  a  citizen  of  Pennsylvania  to 
recover  damages  for  the  death  of  her  son.*' 
The  opinion  proceeds:  *'Our  statute  was  not 
intended  to  confer  upon  nonresident  aliens 
rights  of  action  not  conceded  to  them  or  to  us 
by  their  own  country,  or  to  put  burdens  on 
our  own  citizens  to  be  discharged  for  their 
benefit.  It  has  no  extraterritorial  force,  and 
the  plaintiff  Is  not  within  the  provisions  of 
it  While  it  is  possible  that  the  language  of 
the  statute  may  admit  of  a  construction 
which  would  Include  nonresident  alien  hus- 
bands, widows,  children,  and  parents  of  the 
deceased,  it  Is  a  construction  so  obviously 
opposed  to  the  spirit  of  the  statute  that  we 
cannot  adopt  it'* 

The  weight  of  authority  in  this  country, 
however,  maintains  the  right  even  of  non- 
resident alien  relatives  of  the  deceased  to  re- 
ceive the  benefit  of  these  statutes. 

In  the  case  of  Mulhall  v.  Fallon,  176  Mass. 
266,  57  N.  E.  386,  54  L.  R.  A.  934,  79  Am. 
St  Rep.  309,  Holmes,  0.  J.,  in  delivering  the 
opinion  of  the  court,  observes:  **One  or  two 
cases  may  be  found  where  a  general  grant 
of  a  right  of  action  for  wrongfully  causing 
death  has  been  held  to  confer  no  rights  upon 
nonresident  aliens,  Deni  v.  Pennsylvania  R. 
Co.,  181  Pa.  525,  37  Atl.  558,  59  Am.  St  Rep. 
676;  Brannigan  v.  Union  Gold  Mine  Co.  (C. 
C.)  93  Fed.  164.  But  compare  Knight  v. 
West  Jersey  R.  Co.,  108  Pa.  250,  56  Am.  Rep. 
200.  On  the  other  hand,  in  several  states 
the  right  of  the  nonresident  to  sue  is  treated 
as  too  clear  to  need  extended  argument 
Phllpott  V.  Missouri  Pac.  R.  Co.,  85  Mo.  164; 
Chesapeake,  etc.,  R.  Co.  v.  Hlgglns,  85  Tenn. 
620,  4  S.  W.  47;  Augusta  Ry.  Co.  v.  Glover, 
92  Ga.  132,  18  S.  E.  406;  Luke  v.  Calhoun 
County,  52  Ala.  116.  •  •  ♦  In  all  cases 
the  statute  has  the  Interest  of  the  employes 
in  mind.  It  is  on  their  account  that  an  action 
is  given  to  the  widow  or  next  of  kin.  •  •  • 
We  cannot  think  that  workmen  were  In- 
tended to  be  less  protected  if  their  mothers 
happen  to  live  abroad.  ♦  ♦  ♦  In  view  of 
the  very  large  amount  of  foreign  labor  em- 
ployed in  this  state,  we  cannot  believe  that 
so  large  an  exception  was  silently  left  to  be 
read  in.**  See,  to  the  same  effect  Kellyville 
Coal  Co.  V.  Petraytis,  195  111.  215,  63  N.  B. 
94,  88  Am.  St  Rep.  191. 

None  of  these  cases  question  the  right  of 
resident  aliens  (by  which  Is  meant  aliens 
domiciled  in  the  United  States,  in  contradis- 
tinction to  those  residing  in  foreign  coun- 
tries) to  the  benefit  of  these  statutes. 


In  this  case,  if  the  averments  of  the  plea 
were  sufiSclent  to  present  the  issue  intended 
to  be  raised,  the  evidence  shows  that  the 
widow  and  one  of  the  children  of  the  de- 
ceased reside  in  the  state  of  West  Virginia. 
The  question,  therefore,  of  the  right  of  a  non- 
resident alien  to  maintain  this  action,  does 
not  arise,  and  upon  that  question  no  opinion 
need  be  expressed.  But  the  right  of  a  resi- 
dent alien  to  the  benefits  and  remedies  af- 
forded by  sections  2902  and  2904  of  Ya.  Code 
1904  is  sustained  by  authority,  and  is  in 
accordance  with  sound  policy  and  Justice, 
and  this  court  has  no  hesitancy  In  upholding 
It  in  the  present  case. 

The  third  assignment  of  error  is  in  respect 
to  the  rule  of  the  court  in  giving  the  four 
Instructions  asked  for  by  the  plaintiff. 

These  instructions  enunciate  no  new  prin- 
ciples, they  correctly  propound  the  plalntifTs 
theory  of  the  case,  and  there  was  evidence 
tending  to  sustain  them.  Upon  familiar  prin- 
ciples, therefore,  they  were  properly  given. 

With  regard  to  the  instruction  as  to  what 
constitute  proper  elements  of  damage  in  this 
class  of  cases,  it  is  conceded  that  the  instruc- 
tion conforms  to  the  decisions  of  this  court; 
but  a  different  rule  is  invoked,  as  being,  it 
is  alleged,  more  in  harmony  with  the  weight 
of  authority  In  other  states. 

It  is  sufficient  to  say  that  the  court  has 
recently  had  occasion  to  consider  that  ques- 
tion, and  no  sufficient  reason  is  perceived  to 
justify  a  departure  from  its  own  precedents. 
Portsmouth  St  R.  Co.  v.  Peed's  Adm'r,  102 
Va.  662,  47  S.  B.  850. 

The  instructions  given  by  the  court  as  a 
whole,  correctly  and  fairly  submitted  the  law 
of  the  case  to  the  jury,  and  a  more  detailed 
notice  of  them  would  be  unprintable. 

The  gravamen  of  the  charge  in  the  third 
count  of  the  declaration — the  one  that  pre- 
sents the  controlling  issue  in  this  case — was 
the  negligent  failure  of  the  defendant  on  the 
morning  of  the  accident  to  notify  plalntifTs 
intestate  that  connecting  mines  with  the  one 
in  which  he  was  accustomed  to  work  were 
on  fire,  and  of  the  consequent  danger  of  en- 
tering that  mine.  The  significance  of  that  al- 
legation will  be  appreciated  in  considering 
the  fourth  and  last  assignment  of  error, 
namely,  the  action  of  the  court  in  overruling 
the  motion  of  the  defendant  to  set  aside  the 
verdict  of  the  jury  on  the  ground  that  It  was 
contrary  to  the  law  and  the  evidence. 

The  salient  facts,  which  for  the  purposes 
of  this  appeal  must  be  taken  as  true,  are  as 
follows:  In  November,  1901,  and  for  a  num- 
ber of  years  prior  thereto,  the  defendant  op- 
erated extensive  coal  mines  in  the  vicinity 
of  Pocahontas.  The  mines  particularly  re- 
ferred to  in  the  record  are  the  New  Baby 
mine,  the  Old  Baby  mine,  and  the  West 
mine,  lying  parallel  and  contiguous  to  each 
other,  and  in  the  order  named.  The  terrltoxy 
occupied  by  these  mines  is  three  miles  in 
length  and  a  mile  and  a  half  in  width,  and 
embraces  a  surface  area  of  3,000  acres.    The 
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map  exhibited  with  the  record  discloses  a 
perplexing  labyrinth  of  entries,  cross-entries, 
air  courses,  and  traveling  ways,  some  of 
wlilch  are  several  miles  in  length,  and  extend 
entirely  through  the  mountain.  These  pas- 
sages are  ventilated  by  two  suction  fans,  lo- 
cated respectively  near  the  mouths  of  the  fan 
entries  of  the  New  Baby  mine  and  the  West 
mine.  The  New  Baby  mine  is  located  about 
a  half  a  mile  from  the  town  of  Pocahontas, 
and  the  distance  from  the  drift  mouth  of 
that  mine  to  the  drift  mouth  of  the  West 
mine  is  between  a  half  and  three-quarters  of 
a  mile.  The  Old  Baby  mine  had  been  aban- 
doned, and  its  main  passageway,  for  the  dis- 
tance of  900  feet,  is  used  as  the  approach  to 
the  New  Baby  mine.  The  passageway  to  the 
former  near  the  junction  of  the  two  mines 
was  closed  with  a  wooden  brattice,  which 
separated  the  old  mine  from  the  new. 

On  November  14,  1901.  at  3  o'clock  in  the 
morning,  a  fire  was  discovered  in  the  fan  of 
the  New  Baby  mine,  which  was  extinguished 
in  about  one  hour,  but  the  fan  was  disabled 
and  not  operated  again  that  day.  About  4 
o'clock  a  large  fire  was  discovered  in  a  pile 
of  coal  at  the  junction  of  the  Old  Baby  mine 
and  the  New  Baby  mine,  and  three  other 
fires  were  also  found  burning  in  the  courses 
leading  to  the  burnt  fan.  At  5  o'clock  there 
was  an  explosion  in  the  burning  mine,  which 
destroyed  the  brattice  referred  to,  and  af- 
forded an  outlet  for  gases  and  smoke  into 
the  Old  Baby  mine,  whence  they  were  car- 
ried through  crosscuts  to  the  higher  levels 
of  the  West  mine.  The  origin  of  these  fires 
is  unknown,  nor  is  it  material,  in  the  view 
which  the  court  takes  of  the  case. 

It  was  a  rule  of  the  company  to  issue 
checks  to  its  employes  every  morning  from 
a  check  office  located  near  the  Baby  mine. 
These  checks  were  slips  of  paper  with  which 
the  miners  tagged  loaded  coal  cars,  so  that 
each  might  receive  credit  for  the  number 
of  car  loads  of  coal  to  which  he  was  entitled. 

On  the  morning  of  the  accident,  plaintifTs 
intestate,  with  his  brother  and  a  miner 
named  Sprengoskl,  set  out  from  their  home, 
in  Pocahontas,  to  go  to  their  place  of  work, 
at  about  20  minutes  to  six  o'clock;  and, 
having  received  their  checks,  at  the  usual 
hour— about  6:16  o'clock— entered  the  West 
Mine  at  the  main  entrance.  After  proceed- 
ing some  distance  in  the  mine,  they  discov- 
ered smoke,  but  Sprengoskl,  who  was  an  ex- 
perienced miner,  was  unable  to  determine 
whether  it  came  from  the  loca — ^a  small 
steam  engine  used  in  hauling  coal  cars  in 
and  out  of  the  mine — or  from  the  adjoining 
mine. 

Shortly  after  these  men  had  gone  in  to 
their  work,  one  of  the  company's  mining  en- 
gineers, who  had  been  ordered  by  the  super- 
intendent to  ascertain  the  condition  of  the 
West  mine,  met  and  turned  back  '20  or  30 
men,  miners  and  mule  drivers,  who  had  en- 
tered the  mine,  and  it  was  not  until  after 
that  occurrence  that  a  man  was  stationed  at 


the  drift  mouth  to  warn  people  of  the  dan 
ger. 

PlalntiLfTs  intestate  had  no  khowledge  of 
these  fires.  He  had  only  been  in  the  service 
of  the  company  three  or  four  months,  and 
bis  work  had  been  confined  to  a  section  of 
the  mine  known  as  **Gray  Heading,"  2% 
miles  from  the  drift  mouth  of  the  main  en- 
try. Sprengoskl  worked  at  Ft  Wayne,  which 
is  a  shorter  distance  from  the  drift  mouth 
than  Gray  heading,  and  the  Rukas  brothers 
parted  with  him  at  that  point  When  that 
part  of  the  mine  began  to  fill  with  gaB  and 
smoke,  he  escaped  through  an  opening  near 
his  place  of  work,  with  which  he  was  fa- 
miliar, while  the  Rukases  sought  safety  in 
flight  along  the  route  by  which  they  had  en- 
tered— the  only  one  known  to  them — but 
were  overcome  before  reaching  the  outside, 
and  perished. 

As  observed,  the  officials  of  the  company 
learned  of  the  condition  of  affairs  at  the 
mines  soon  after  the  first  fire  was  discover- 
ed; and,  after  extinguishing  the  fire  at  the 
fan,  they  had  been  in  vain  attempting  to  con- 
trol the  fire  in  the  Baby  mine  for  some  two 
hours  before  plaintiff's  intestate  and  his  com- 
panions entered  the  West  mine.  They  knew 
that  several  hundred  men  composed  the  day 
shift  in  that  mine,  and  that  their  hours  of 
labor  commenced  between  6  and  7  o'clock. 
They  also  knew,  or  in  the  exercise  of  ordi- 
nary care  ought  to  have  known,  of  the  dan- 
gerous consequences  likely  to  result  from  an 
uncontrollable  fire  in  a  gaseous  coal  mine  to 
an  adjoining  mine  on  a  higher  level,  and  con- 
nected by  crosscuts  with  the  burning  mine. 
Such  conditions  imperatively  demanded 
prompt  measures  for  the  safety  of  employ^. 

The  duty  of  the  defendant  to  warn  plain- 
tiff's intestate  of  the  changed  conditions  and 
the  certain  peril  to  which  he  would  be  ex- 
posed by  continuing  to  work  in  the  mine  is 
corollary  to  the  primary  duty  of  exercising 
ordinary  care  to  furnish  him  a  reasonably 
safe  place  in  which  to  work  in  the  first  in- 
stance. The  main  principle  has  repeatedly 
received  the  sanction  of  this  court,  and  the 
subordinate  proposition  seems  also  to  be  well 
settled. 

The  doctrine  Is  stated  as  follows  by  Shear- 
man &  Redfield:  "The  master  must  there- 
fore give  warning  to  his  servants  of  all 
perils  to  which  they  will  be  exposed,  of 
which  he  is  or  ought  to  be  aware,  other  than 
such  as  they  should,  in  the  exercise  of  or- 
dinary care,  have  foreseen  as  necessarily 
incidental  to  the  business,  in  the  natural  and 
ordinary  course  of  affairs,  though  more  than 
this  is  not  required  of  him."  1  Shearman 
&  Red.  on  Neg.  (5th  Ed.)  S  203. 

In  note  6  to  that  section  it  is  said:  "An 
employer  is  bound  to  give  notice  of  latent 
dangers  among  which  the  employ^  is  re- 
quired to  work,  and  of  which  the  employer 
has  knowledge." 

See,  also,  1  Labatt  on  Master  &  Servant  Ir 
240;    Galveston,   etc^  B.  y.  Garxtttt   (Tex. 
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Sup.)  13  S.  W.  62, 15  Am.  St  Rep.  781;  Park- 
hurst  V.  Johnson  (Mich.)  15  N.  W.  107,  45 
Am.  Rep.  28;  Smith  v.  Peninsular  Car- 
works  (Mich.)  27  N.  W.  662,  1  Am.  St  Rep. 
542;  McDonald  v.  Chicago,  etc.,  R.  CJo. 
(Minn.)  43  N.  W.  380.  16  Am.  St  Rep.  711; 
Johnson  v.  First  Nat  Bank  (Wis.)  48  N.  W. 
712,  24  Am.  St  Rep.  722. 

In  Michael  v.  Roanoke  Mach.  Wks.,  90  Va. 
492,  19  S.  E.  261,  44  Am.  St  Rep.  927,  this 
court  says:  "Accordingly  the  servant  has  a 
right  to  assume,  when  placed  in  a  situation 
of  danger,  where  engrossing  duties  are  re- 
quired of  him,  that  the  master  will  not 
without  proper  warning,  subject  him  to  other 
perils  unknown  to  him,  and  from  which  the 
work  exacted  necessarily  distracts  his  at- 
tention." 

The  questions  of  negligence  and  contribu- 
tory negligence  were  submitted  to  the  jury 
upon  correct  instructions,  and,  viewing  the 
case  from  the  standpoint  of  a  demurrer  to 
the  evidence,  the  evidence  is  quite  sufficient 
to  establish  the  fact  that  the  negligence  of 
the  defendant  was  the  proximate  and  effi- 
cient cause  of  the  death  of  plaintlfTs  intes- 
tate. 

The  Judgment  of  the  circuit  court. is  with- 
out error,  and  must  be  affirmed. 


(104  Va.  118) 

SEABOARD  &  B.   R.  CO.  T.  VAUGHAN'S 
ADM'X. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
15,  1905,) 

1.  Raii<boa.d8--Cbossinq  Accident  —  Neoli- 
obncb— contbibutobt  negligence— ques- 
tion fob  jurt. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  bicycle  rider  at  a  crossing, 
held^^  that  plaintiff  was  guilty  of  contributory 
negligence. 

2.  Railboads— Pebsons  neab  Tback  — Oabk 
Requibed. 

where  one  riding  a  bicycle,  on  reaching  a 
railroad  crossing,  turned  his  wheel,  and  rode  In 
the  open  space,  10  or  12  feet  wide,  between 
the  trades,  where  persons  did  and  could  ride 
with  safety,  it  was  not  a  circumstance  which 
showed  that  be  was  In  peril,  or  made  it  the 
duty  of  the  operatives  of  an  approaching  train 
to  stop  the  train  to  avoid  Injuring  him,  be- 
cause he  might  possibly  fail  or  be  thrown  upon 
the  track. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Raihroads,  H  1080*1083.] 

8.   TBTAIr-lNOTBUCTIONS. 

Where  the  instructions  given,  or  which  the 
court  has  determined  to  give,  are  sufficient  to 
submit  the  case  fairly  to  the  jury,  it  is  under 
no  obligation  to  give  additional  requested  ones, 
though  they  be  correct. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  TrUl,  §S  651-659.J 

4.  Railboadb  —  Tbe8Passeb»— Cabb  Requib- 
ed. 

A  trespasser  on  a  railroad  right  of  way 

fs  not  entitled  to  more  than  ordinary  care  on 

the  part  of  the  operatives  of  a  train  not  to 

injure  him. 
[Eld.  Notfe«^I!)or  cases  In  polnt»  see  voL  41, 

Cent  Dig.  Raih-oads,  t  1238.1 


Error  to  Circuit  Court,  Norfolk  County. 

Action  by  Rosa  A.  Vaughan«  as  administra- 
trix of  the  estate  of  Benjamin  F.  Yaughan, 
deceased,  against  the  Seaboard  A  Roanoke 
Railroad  Company  and  another.  Judgment 
in  favor  of  plaintiff,  and  defendant  the  Sea- 
board &  Roanoke  Railroad  Company  brings 
error.    Reversed. 

G.  Hatton,  for  plaintiff  in  error.  R.  Ran- 
dolph Hicks,  for  defendant  in  error. 

BUC^ANAN,  J.  Rosa  A.  Vaughan,  ad- 
ministratrix of  Benjamin  F.  Yaughan,  de- 
ceased, brought  this  action  against  the  Sea- 
board Air  Line  Railway  and  the  Seaboard 
&  Roanoke  Railroad  Company  for  negligent- 
ly causing  the  death  of  her  decedent  at  a 
highway  crossing.  The  action  was  dismissed 
as  to  the  former  company,  and  upon  the  third 
trial  a  judgment  was  rendered  against  the 
other  defendant  From  that  judgment  this 
writ  of  error  was  awarded. 

The  first  error  assigned  is  to  the  action  of 
the  court  in  overruling  the  defendant  com- 
pany's demurrer  to  the  fourth  count  of  the 
declaration. 

The  material  allegations  of  that  count  are 
that  the  plaintiff's  decedent  was  retiumlng 
home  along  a  common  highway  in  Norfolk 
county,  known  as  "Godwin  Street,"  which 
crosses  the  defendant  company's  tracks;  that 
as  he  was  approaching  the  crossing  on  a  bicy- 
cle, at  a  rapid  rate  of  speed,  one  of  the  de- 
fendant's trains  was  backing  slowly  down 
the  railroad  tracks  towards  the  crossing,  so 
that  he  and  the  train  reached  the  crossing  at 
the  same  time;  that  the  plaintiff's  intestate, 
realizing  his  peril,  turned  his  bicycle  down 
the  .side  of  the  railroad  tracks  in  order  to 
avoid  a  collision  with  the  freight  train,  where- 
upon it  beckme  the  duty  of  the  defendant  to 
use  reasonable  care  so  that  the  freight  train 
should  not  be  negligently  and  recklessly  run 
upon  the  plaintiff's  intestate,  yet  the  said 
defendant,  not  regarding  its  duty  in  that 
behalf,  did  not  use  reasonable  care  to  avoid 
the  collision,  but  carelessly  and  recklessly 
conducted  itself  so  that  the  rear  car  of  the 
freight  train  was  run  upon  and  over  the 
plaintiff's  intestate,  by  means  whereof  be 
was  killed. 

The  case  made  by  the  count  shows  that  the 
plaintiff's  intestate  was  guilty  of  negligence 
in  approaching  the  crossing  as  he  did.  There 
is  no  charge  that  the  defendant  company  was 
guilty  of  negligence  in  the  management  of 
its  train,  as  it  approached  the  crossing,  which 
misled  or  put  the  plaintiff's  intestate  in  peril, 
nor  is  there  any  averment  that  after  the  de-. 
fendant  knew,  or  by  the  exercise  of  ordUiary 
care  could  have  known,  of  his  peril.  It  could 
have  avoided  the  injury.  The  count  did  not 
aver  a  state  of  facts  which  showed  that  the 
defendant-  was  guilty  of  negligence,  and  the 
court  erred  in  not  sustaining  the  demurrer 
to  it  Hortensteln  v.  Ya.  Car.  R.  Co.,  102 
Ya.  914,  47  S.  B.  096;  N.  &  Y^,  By.  Co.  y. 
Wood,  99  Ya.  156,  37  S.  E.  846. 
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Upon  the  first  trial  there  was  a  verdict 
in  favor  of  the  plaintiff,  which  was  set  aside 
upon  the  motion  of  the  defendant  company. 
The  plaintiff  insists,  under  rale  9  (45  S.  EL 
vi),  that  the  action  of  the  trial  court  In  set- 
ting aside  that  verdict  was  erroneous,  ana 
that  this  court  should  so  hold,  and  enter 
judgment  thereon  under  the  provisions  of 
section  8486  of  the  Code  of  1904. 

The  motion  for  a  new  trial  was  because  the 
verdict  was  contrary  to  the  law  and  the  evi- 
dence, and  for  after-discovered  testimony. 

The  evidence  was  substantially  the  same 
on  the  first  and  last  trials.  The  scene  of  the 
accident  was  in  the  county  of  Norfolk,  out- 
side of  the  limits  of  the  city  of  Portsmouth, 
where  Godwin  street  crosses  the  tracks  of  the 
defendant's  road.  At  that  point  the  street 
runs  north  and  south,  and  the  railroad  tracks 
nearly  east  and  west  The  street  is  60  feet 
wide,  but  only .  about  one-half  of  it  is  used 
at  the  crossing,  which  half  is  covered  with 
plank»  leaving  a  space  of  about  13  feet  east 
of  the  plank  to  the  outer  edge  of  the  street, 
and  about  17  feet  from  the  plank  to  the  west- 
ern limit  of  the  street  About  170  feet  south 
of  the  crossing  Godwin  street  intersects  with 
South  street,  which  runs  northeast  and  south- 
west, and  crosses  the  railroad  some  800  feet 
east  of  Godwin  street  crossing.  The  diagram 
below  shows  generally  the  location  of  the 
railroad  tracks,  Godwin  street,  and  South 


I  street,  with  reference  to  each  other,  at  and 
near  the  scene  of  the  accident 

The  plaintiff's  theory  of  the  case  was 
that  her  intestate,  who  was  going  home  on 
his  bicycle,  traveled  along  South  street  from 
where  it  crosses  the  railroad  tracks  to  God- 
win street,  and  thence  along  that  street 
until  he  reached  the  railroad  tracks,  when 
he  discovered  that  the  rear  car  of  a  back- 
ing train  had  blocked  the  crossing,  and  to 
avoid  a  collision  therewith  he  turned  his 
bicycle,  which  was  going  rapidly,  into  the 
open  space  between  the  main  line  and  switch 
No.  1,  on  which  the  train  was  backing,  and, 
after  going  from  25  to  40  feet,  he  was  thrown 
from  his  bicycle,  his  head  falling  on  the 
southern  rail  of  switch  No.  1,  and  was 
crushed  by  the  rear  wheel  of  the  rear  car. 
The  plaintiff  claims  that  the  defendant  was 
negligent  in  failing  to  give  notice  that  its 
train  was  going  to  back,  and  in  not  avoid- 
ing the  injury  after  it  discovered  her  in- 
testate's peril. 

The  defendant's  theory  of  the  case  is 
that  the  plaintiff  did  not  approach  the  cross- 
ing over  Godwin  street  from  South  street, 
but  left  South  street  where  it  crosses  the 
railroad  tracks,  and  traveled  on  the  defend- 
ant company's  right  of  way  on. the  south 
side  of  its  main  line  until  he  reached  God- 
win street,  when,  finding  that  the  rear  car 
of  the  backing  train  was  passing  over  the 
street,  he  crossed  over  the  main  track  of 
the  defendant  and  continued  his  course  be- 
tween that  track  and  the  track  upon  which 
the  train  was  moving,  and,  after  having 
gone  from  25  to  40  feet,  either  in  his  effort 
to  get  off  his  bicycle,  or  because  It  struck 
the  ties  of  the  track  upon  which  the  train 
was  moving,  he  fell  or  was  thrown  upon 
the  rail,  his  head  falling  between  the  wheels 
of  the  rear  truck  of  the  rear  car. 

The  only  one  of  the  plaintifTs  witnesses 
that  testified  that  her  intestate  approached 
the  crossing  by  way  of  Godwin  street  from 
South  street  was  a  young  lady,  who  was  on 
the  western  side  of  Godwin  street  north 
of  the  railroad  tracks.  She  stated  that  she 
was  on  her  way  to  visit  a  friend,  and  as 
she  neared  the  crossing  she  heard  a  train 
and  stopped  near  an  office  (some  80  or  100 
feet  from  where  the  accident  occurred), 
and  waited  to  see  if  the  train  would  come 
in  sight,  and,  while  standing  there,  she 
noticed  Mr.  Yaughan  come  around  some  bill- 
boards (which  were  situated  east  of  Godwin 
street  and  north  of  South  street  where  they 
intersect,  120  feet  or  more  from  the  cross- 
ing); that  he  seemed  to  be  riding  rapidly, 
and,  as  he  rode,  they  (that  Is,  the  train  and 
himself)  seemed  to  be  racing  to  the  cross- 
ing, and  they  both  got  there  at  the  same 
time;  that  Mr.  Yaughan  turned  his  wheel 
and  rode  down  beside  the  track;  that  she 
watched  him,  and  saw  that  he  was  In  dan- 
ger; that  he  went  down  the  track  a  shore 
distance,  when  his  feet  seemed  to  go  over 
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his  head;  that  his  head  struck  the  rail, 
and  was  almost  cut  from  his  body  by  the 
wheel  or  wheels  of  the  rear  truck;  that  the 
whole  car  did  not  go  over  his  body,  and 
that  it  was  stopped  suddenly;  that  it  looked 
to  her  Uke  he  was  trying  to  stop  after  he 
turned,  but  when  he  came  to  the  track  he 
seemed  to  be  coming  yery  rapidly;  that  she 
was  on  the  opposite  of  the  car  from  Mr. 
Vaughan,  but  could  see  under  the  car  with- 
out difficulty  his  wheel  as  it  went  along, 
and  half  of  his  body;  that  when  she  first 
saw  the  train  it  was  moving  in  sight  at  Gor- 
don street  crossing;  that  there  was  a  coal 
house  or  shed  between  her  and  the  train, 
which  prevented  her  from  seeing  it  until  it 
reached  the  street;  that  there  was  a  man 
with  a  flag  at  the  crossing,  but  she  did  not 
see  him  make  any  motion  to  stop  the  train, 
nor  did  she  hear  any  bell  ring;  that  Mr. 
Vaughan,  in  coming  from  South  street  to- 
ward the  crossing,  could  have  seen  the  train 
If  he  had  looked. 

Another  witness  of  the  plaintiff  testified 
that  Mr.  Vaughan  and  the  train  reached  the 
crossing  at  the  same  time,  and  when  he 
saw  the  train  was  going  to  cut  him  off  he 
turned  his  wheel,  and,  after  going  about  40 
feet,  was  run  over  by  the  first  wheel  of  the 
rear  car;  that  when  witness  first  saw  Mr. 
Vaughan  he  was  about  12  feet  from  the 
crossing,  going  at  a  pretty  good  speed. 

The  engineer,  who  was  put  upon  the  stand 
by  the  plaintiff,  proved  that  his  train  of  13 
cars  was  backing  very  slowly;  that  he  was 
moving  by  signals,  and  was  on  the  lookout; 
that  he  did  not  see  Mr.  Vaughan,  and  saw 
nothing  of  the  accident,  except  the  bicycle 
fly  up  and  the  signal  to  stop,  when  he  put 
on  his  brakes,  reversed  the  engine,  and 
stopped  the  train  as  soon  as  possible,  and 
within  five  feet,  he  thinks,  the  track  being 
level,  or  without  grade,  where  the  train 
was  moving. 

Several  witnesses  of  the  defendant  testi- 
fied that  Mr.  Vaughan  rode  his  bioycle  on 
the  defendant's  right  of  way  south  of  the 
main  line,  from  South  street  crossing  to 
Godwin  street,  parallel  to  the  backing,  train; 
that  when  he  reached  Godwin  street,  find- 
ing that  the  rear  car  had  reached  and  block- 
ed the  crossing  there,  he  crossed  the  main 
line  track  diagonally,  and  continued  his  way 
rapidly  between  that  track  and  switch  No. 
1,  on  which  the  train  was  slowly  backing; 
and  that  when  he  had  thus  gone  from  25  to 
40  feet  he  fell  or  was  thrown  from  his  bicy- 
cle, and  his  head  fell  upon  the  south  raU 
of  the  track  of  switch  No.  1.  and  was  run 
over  by  one  wheel  of  the  rear  truck  of  the 
rear  car.  They  further  testified  positively 
that  the  bell  was  ringing,  and  that  there 
was  nothing  whatever  to  prevent  Mr. 
Vaughan  from  seeing  the  train.  The  conduct- 
or of  the  train  testified  that  he  and  one  of 
his  brakemen  at  the  time  of  the  accident 
were  at  Godwin  street  crossing  to  signal  the 


train;  that  he  saw  Mr.  Vaughan  when  he 
crossed  the  main  track  at  that  crossing,  and 
turned  down  between  that  track  and  switch 
No.  1  on  the  space  between  the  two,  which 
was  some  12  feet  wide,  level  and  smooth, 
and  sometimes  traveled  by  bicycles,  though 
there  was  a  sign  near  there  warning  tres- 
passers to  keep  off  the  premises  of  the  de- 
fendant; that  there  was  ample  room  to  ride 
between  the  two  tracks  without  danger  of 
falling  on  switch  track  No.  1,  and  that  he 
did  not  think  about  Mr.  Vaughan  being  in 
danger  until  he  fell,  when  he  at  once  sig- 
naled, and  the  train  was  stopped  before 
the  front  trucks  of  the  rear  car  reached 
his  body. 

Considered  as  on  a  demurrer  to  the  evi- 
dence, it  clearly  appears  that  Mr.  Vaughan 
was  guilty  of  negligence.  The  raihroad  track 
was  a  proclamation  of  danger,  and  the  back- 
ing train  was  in  full  view,  and  its  bell  was 
ringing.  It  does  not  appear  that  the  de- 
fendant omitted  to  do  anything  that  it 
ought  to  have  done  in  the  management  of 
its  train  as  It  approached  the  crossing,  or 
after  it  was  aware  of  Mr.  Vaughan' s  peril. 
As  soon  as  he  fell  or  was.  thrown  from  his 
bicycle,  it  did  all  that  was  possible  to  avoid 
the  injury,  and  it  does  not  appear  that  any 
of  the  defendant's  servants  knew,  or  ought 
to  have  known,  that  he  was  in  peril,  if,  in- 
deed, he  was  in  peril  before  that  time.  The 
mere  fact  that  Mr.  Vaughan,  who  was  in 
the  apparent  possession  of  his  faculties,  as 
he  was  shown  to  have  been,  when  he  reach- 
ed the  crossing  turned  his  bicycle  and  rode 
in  the  open  space  10  or  12  feet  wide  be- 
tween the  tracks  where  persons  did  ride  and 
could  ride  with  safety,  was  not  a  circum- 
stance which  showed  that  he  was  in  peril 
or  made  it  the  duty  of  the  defendant  to 
stop  its  train  to  avoid  injury  to  him  be- 
cause he  might  possibly  fall  or  be  thrown 
upon  the  track. 

We  are  of  opinion,  therefore,  that  the 
evidence  was  not  sufficient,  either  upon  the 
first  or  the  last  trial,  to  sustahi  a  verdict 
in  favor  of  the  plaintiff,  and  that  the  court 
did  not  err  in  setting  aside  the  first  verdict, 
but  did  err  In  not  setting  aside  the  verdict 
in  the  last  trial. 

There  are  a  number  of  assignments  of 
error  to  the  action  of  the  court  in  giving, 
modifying,  and  refusing  instructions.  The 
questions  of  law  involved  in  the  case  were 
few,  yet  the  court,  on  the  last  trial,  was 
asked  to  give  25  instructions,  and  did  give 
20,  as  originally  offered  or  as  modified. 

The  practice  of  asking  for  a  great  number 
of  instructions  in  cases  which  involve  few 
law  questions  has  grown  up  In  recent  years, 
and.  Instead  of  aiding  Juries  in  reaching 
right  conclusions,  tends  to  mislead  and  con- 
fuse them,  and  imposes  a  heavy  and  unneces- 
sary burden  upon  trial  courts.  The  general 
rule,  that  a  party  who  asks  for  an  instruc- 
tion which  properly  states  the  law  and  ii 
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applicable  to  the  facts  of  the  case  has  the 
right  to  have  it  given,  is  not  without  limi- 
tations. Where  the  instructions  given,  or 
which  the  court  has  determined  to  give,  are 
sufficient  to  submit  the  case  fairly  to  the 
jury,  the  court  is  under  no  obligation  to 
give  additional  instructions,  for  they  are 
unnecessary,  cannot  aid,  and  from  their  very 
number  may  mislead  and  confuse  the  jury. 

Several  of  the  instructions  given  were  ob- 
jected to,  because  they  submitted  to  the  jury 
the  question  whether  or  not,  after  the  de- 
fendant knew  or  ought  to  have  known  of 
Mr.  Vaughan's  peril,  it  exercised  due  care  to 
avoid  injuring  him,  when  there  was  no 
evidence  upon  which  to  base  them. 

As  we  have  seen  in  considering  the  facts 
of  the  case,  it  was  not  shown  that  the  de- 
fendant knew  or  ought  to  have  known  that 
the  plaintifTs  intestate  was  in  peril  before 
he  fell  or  was  thrown  from  his  bicycle,  or 
that  anything  more  could  have  been  done 
after  his  fall  than  was  done  to  avoid  the  ac- 
cident No  instruction  ought  therefore  to 
have  been  given  submitting  that  question  to 
the  jury. 

Instruction  No.  5  was  objected  to,  and 
the  objection  ought  to  have  been  sustained, 
because  the  instruction  is  ambiguous,  and* 
if  construed  to  mean  that  the  defendant 
owed  the  plaintiff's  intestate,  as  a  trespasser, 
any  higher  degree  of  duty  under  the  facts 
of  the  case  than  to  exercise  ordinary  care 
not  to  Injure  him  after  it  knew  of  his  peril, 
it  is  erroneous. 

There  are  other  assignments  of  error,  but 
as  they  are  not  likely  to  arise  upon  the 
next  trial,  if  there  should  be  another  trial, 
it  will  be  unnecessary  to  consider  them. 

Tlie  judgment  to  which  this  writ  of  error 
was  awarded  must  be  reversed,  the  verdict 
of  the  jury  set  aside,  and  a  new  trial 
awarded,  to  be  had  not  in  conflict  with  the 
views  expressed  In  this  opinion. 
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STAW3  v.   VIRGINIA-CAHOLINA   CHEM- 
ICAL CO.  et  al. 

(Supreme  Court  of  South  Carolina.    May  22, 
1905.) 

1.  CJoNSTirunowAL  Law  —  Polick  Power— 
CoNTBOL  of  Trusts. 

Civ.  Code  1902.  $  2845,  prohibiting  trusts 
or  combinations  witn  a  view  to  lessen  or  which 
teQd  to  lessen  foil  and  free  competition,  is  an 
exercise  of  a  police  power  in  defining,  limiting, 
governing,  or  destroying  trusts  and  monopolies, 
and  not  in  violation  of  Const.  tJ.  8.  art.  14,  S  1. 

2.  Foreign  Corporations— Powers  and  Lia- 
bilities—Control  BT   LSGISLATaBE. 

Under  Rev.  St.  1893,  §  1471,  providing 
that  foreign  corporations  carrying  on  business 
in  die  state  shall  be  subject  to  the  law  govern- 
ing domestic  corporations,  and  section  1499, 
Rev.  Sfc  1893,  providing  that  all  charters  shall 
be  subject  to  amendment,  a  foreign  corporation 
accepting  these  conditions  makes  the  statute 
laws  of  the  state  a  part  of  its  charter,  and  can- 
not complain  of  a  law  affecting  its  rigjit  to  do 


business  in  the  state  because  snch  business  is 
a  monopoly  and  in  restraint  of  trade. 

3.  CoNSTmrrioNAi.   Law— Irtbbstatb   Com- 
merce. 

So  much  of  Civ.  Code  1902.  §  2845,  as  pro- 
hibits the  importation  into  and  sale  of  articles 
in  the  state  with  a  view  to  lessen  or  which  tend 
to  lessen  full  and  free  competition  is  an  attempt 
to  refrulate  interstate  commerce,  and  cannot  be 
sustamed  under  the  police  power. 

4.  Monopolies— Surr  by  STATl^— Pleading- 
Cause  OF  Action. 

In  a  suit  by  a  state  against  certain  cor- 
porations for  violation  of  Civ.  Code  1902,  $ 
2845,  in  entering  into  certain  trusts  and  com- 
binations therein  declared  to  be  against  public 
policy  and  void,  certain  allegations  that  one 
defendant  has  had  transferred  to  it  all  the  oth- 
er defendant  corporations  that  were  independ- 
ently engaged  in  the  manufacture  and  sale  of 
fertilizers  m  the  state,  and  has  acquired  all 
others  except  four,  and  a  large  proportion  of 
the  phosphate  lands  of  the  state,  and  controls 
a  majority  of  the  stock  in  a  large  manufacturer 
of  fertilizer  ingredients,  and  that  covenants 
were  entered  into  between  it  and  some  of  the 
other  defendants  not  to  engage  in  the  manu- 
facture and  sale  of  fertilizers  for  a  certain  pe- 
riod within  the  state,  state  a  cause  of  action 
under  such  section. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Gary,  Judge. 

Action  by  the  state  against  the  Virginia- 
Carolina  Chemical  Company  and  others.  De- 
murrer to  complaint  overruled,  and  the  Vir- 
ginia-Carolina Chemical  Company  appeals. 
Affirmed. 

The  following  is  the  complaint  in  this  ac- 
tion: 

"The  plaintiff,  by  G.  Duncan  Bellinger, 
Esq.,  its  duly  qualified  Attorney  General, 
complaining  of  the  defendants  above  named, 
alleges : 

"First  That  on  the  13th  day  of  February, 
A.  D.  1900,  the  General  Assembly  of  South 
Carolina  adopted  the  following  joint  resolu- 
tion: 'Section  1.  Be  it  enacted  by  the  Gen- 
eral Assembly  of  the  state  of  South  Carolina, 
that  the  Attorney  General  of  the  state  of 
South  Carolina  be,  and  he  is  hereby,  instruct- 
ed and  required  to  forthwith  institute  an  in- 
vestigation to  determine  by  what  authority 
the  Virginia-Carolina  Chemical  Company  is 
doing  business  in  this  state,  whether  said 
company  and  all  other  foreign  corporations 
have  complied  with  the  laws  of  this  state, 
regulating  foreign  corporations,  and  whether 
said  company,  or  any  person  or  corporation 
who  may  be  engaged  in  any  business  within 
this  state,  has  violated  or  Is  violating  the 
provisions  of  the  laws  of  this  state  prohibit- 
ing trusts  and  combinations,  and  that  he  in- 
stitute such  proceedings,  civil  or  criminal, 
as  may  be  necessary  to  prevent  and  punish 
the  violations  of  such  laws  against  trusts 
and  combinations.* 

"Second.  That  the  Virginia-Carolina  Chem- 
ical Company  is  a  corporation  created  under 
and  by  virtue  of  the  laws  of  the  state  of  New 
Jersey,  and  by  its  certificate  of  incorpora- 
tion, dated  12th  day  of  September,  1895,  the 
purpose  and  object  of  said  corporation,  as 
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set  forth  In  said  charter,  are  as  follows: 
The  objects  for  which  the  company  is  form- 
ed are  to  carry  on  the  business  of  buying, 
manufacturing  and  selling  chemicals,  paints, 
varnishes,  drugs,  fertilizers  and  all  materials 
or  articles  used  or  capable  of  use  in  the  man- 
ufacture, preservation,  packing  and  trans- 
portation of  each,  any  and  all  of  said  prod- 
ucts, and  of  purchasing,  leasing  or  otherwise 
acquiring  and  using,  operating,  caring  for 
and  disposing  of  any  such  business  or  busi- 
nesses, now  established  or  hereafter  estab- 
lished, and  the  property  and  good  will  con- 
nected therewith,  and  also  any  mines,  man- 
ufactories, plants,  machinery,  appliances, 
tools,  supplies,  materials,  patents,  trade- 
marks, copyrights,  brands,  formulas  and  any 
other  real  or  personal  property,  rights  and 
privileges  of  any  nature  whatsoever,  suita- 
ble, convenient  or  necessary  for  any  of  the 
purposes  aforesaid,  or  hereinafter  stated,  or 
which  can  lawfully  be  used  in  connection 
therewith,  and  of  establishing  agencies  and 
warehouses  for  the  storage,  sale  and  distri- 
bution of  the  company's  products  and  simi- 
lar products  of  other  manufacturers  and 
dealers,  and  of  transporting  or  causing  the 
transportation  of  such  products  as  articles 
of  commerce,  and  the  doing  of  any  other 
similar  or  different  business  and  things  in- 
cidental to,  or  which  may  lawfully  and  con- 
veniently be  done  in  conjunction  with  any  of 
the  matters  aforesaid.  The  portion  of  the 
business  of  said  company  which  is  to  be  car- 
ried on  out  of  this  state,  and  in  the  states 
and  countries  above  mentioned,  is  to  carry 
on  the  business  of  buying,  manufacturing 
and  selling  chemicals,  paints,  varnishes* 
drugs,  fertilizers  and  all  materials  or  arti- 
cles used,  or  capable  of  use,  in  the  manu- 
facture, preservation,  packing  and  transpor- 
tation of  each,  any  and  all  of  said  products, 
and  of  purchasing,  losing  or  otherwise  ac- 
quiring and  using,  operating,  caring  for  and 
disposing  of,  any  such  business  or  businesses, 
now  established  or  hereafter  established,  and 
the  property  and  good  will  connected  there- 
with, and  also  any  mines,  manufactories, 
plants,  machinery,  appliances,  tools,  supplies, 
materials,  patents,  trade-marks,  copyrights, 
brands,  formulas  and  any  other  real  or  per- 
sonal property,  rights  and  privileges  of  any 
nature  whatsoever,  suitable,  convenient  or 
necessary  for  any  of  the  purposes  aforesaid, 
or  hereinafter  stated,  or  which  can  lawfully 
be  used  in  connection  therewitb*  and  of  es- 
tablishing agencies  and  warehouses  for  the 
storage,  sale  and  distribution  of  the  com- 
pany's products  and  similar  products  of  other 
manufacturers  and  dealers,  and  of  transport- 
ing, or  causing  the  transportation  of  such 
products  as  articles  of  commerce,  and  the  do- 
ing of  any  other  similar  or  different  busi- 
ness and  things  incidental  to,  or  which  may 
lawfully  and  conveniently  be  done  in  con- 
nection with  any  of  the  matters  aforesaid, 
to  the  extent  that  all  the  above  mentioned 


matters  must  necessarily*  or  can  convenient- 
ly or  advantageously  to  the  company,  be 
transacted  out  of  the  state  of  New  Jersey.' 
That  the  capital  stock  of  said  corporation,  as 
appears  by  said  certificate,  is  $6,500,000,  di- 
vided into  65,000  shares,  of  the  par  value  of 
$100  each,  of  which  said  stock  $4,000,000  was 
general  or  common  stock,  and  $2,500,000  was 
preferred  stock.  That  it  appears  by  a  cer- 
tificate of  increase  of  capital  stock,  dated 
21st  day  of  July,  A.  D.  1808,  and  filed  in  the 
Secretary  of  State's  office  of  New  Jersey, 
that  the  common  stock  of  said  corporation 
was  increased  to  $6,000,000,  and  the  prefer- 
red stock  to  $6,000,000,  making  the  total 
amount  of  capital  stock  $12,000,00a  That 
it  appears  by  a  certificate  of  increase  of  cap- 
ital stock,  dated  20th  day  of  July,  A.  D.  1899, 
and  filed  in  the  Secretary  of  State's  office  of 
New  Jersey,  the  common  stock  of  said  cor- 
poration was  increased  to  the  amount  of 
$12,000,000,  and  the  amount  of  preferred 
stock  to  $12,000,000,  making  the  total  capital 
stock  of  said  corporation  $24,000,000;  and 
plaintiff  is  informed  and  believes  the  capital 
stock  has  since  been  increased  to  $50,000,000. 
That  on  the  22d  day  of  January,  1900,  the 
charter  of  said  company  and  amendments 
thereof  was  filed  in  the  office  of  the  Secre- 
tary of  State  of  South  Carolina,  and  it  re- 
ceived authority  to  do  business  in  this  state 
under  and  in  accordance  with  sections  1465- 
1471,  inclusive,  of  the  Revised  Statutes  of 
South  Carolina  of  1898,  and  has  since  been 
doing  business  and  acquiring  property  in 
this  state,  and  cont^ues  to  do  so,  and  owns 
property  and  does  business  in  the  county  of 
Richland,  as  well  as  in  nearly  all  of  the  coun- 
ties of  this  state. 

'Third.  That  the  Imperial  Fertilizer  Com- 
pany is  a  corporation  created  under  the  laws 
of  the  state  of  South  Carolina,  and  incorpo- 
rated to  manufacture  and  sell  commercial 
fertilizers. 

«*Fourth.  That  the  Standard  Fertilizer 
Manufacturing  Company  is  a  corporation  cre- 
ated under  the  laws  of  the  state  of  South 
Carolina,  and  incorporated  to  manufacture 
and  sell  commercial  fertilizers. 

"Fifth.  That  the  Chlcora  Fertilizer  Com- 
pany Is  a  corporation  created  under  the  laws 
of  the  state  of  South  Carolina,  and  incorpo- 
rated to  manufacture  and  sell  commercial 
fertilizers. 

"Sixth.  That  the  Berkeley  Chemical  Com- 
pany is  a  corporation  created  under  the  laws 
of  the  state  of  South  Carolina,  and  incorpo- 
rated to  manufacjture  and  sell  commercial 
fertilizers. 

"Seventh.  That  the  Greenville  Fertilizer 
Company  is  a  corporation  created  under  the 
laws  of  the  state  of  South  Carolina,  and  in- 
corporated to  manufacture  and  sell  com- 
mercial fertilizers. 

"Eighth.  That  the  Carolina  Sulphuric  Acid 
Manufacturing  Company.  Blacksburg,  Chero- 
kee county,  is  a  corporation  created  under 
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the  laws  of  the  state  of  South  Carolina,  and 
incorporated  to  manufacture  sulphuric  acid 
essentially  used  in  the  manufacture  of  com- 
mercial fertilizers. 

"Ninth.  The  Columbia  Phosphate  Company 
is  a  corporation  created  under  the  laws  of 
South  Carolina,  and  incorporated  to  manu- 
facture and  sell  commercial  fertilizers. 

•rrenth.  That  on  the  25th  day  of  Febru- 
ary, 1897,  the  General  Assembly  of  South 
Carolina  passed  an  act  entitled  *An  act  to 
prohibit  trusts  and  combinations  and  to  pro- 
Tide  penalties'  (22  St  at  Large,  p.  434),  which 
said  act  was  by  the  General  Assembly 
amended  on  the  19th  day  of  February,  1898 
(22  St  at  Large,  p.  782).  The  first  section 
of  the  last-named  act  is  as  follows:  'Section 
1.  Be  it  enacted  by  the  General  Assembly  of 
tiie  state  of  South  Carolina,  that  from  and 
after  the  passage  of  this  act  all  arrange- 
ments, contracts,  agreements,  trusts  or  com- 
binations between  two  or  more  persons  as 
Individuals,  firms  or  corporations  made  with 
a  view  to  lessen,  or  which  tends  to  lessen, 
full  and  free  competition  in  the  importation 
or  sale  of  articles  imported  into  this  state, 
or  in  the  manufacture  or  sale  of  articles  of 
domestic  growth,  or  of  domestic  raw  mate- 
rial, and  all  arrangements,  contracts,  agree- 
ments, trusts  or  combinations  between  per- 
sons or  corporations,  designed  or  which  tend 
to  advance,  reduce  or  control  the  price  or 
cost  to  the  producer  or  to  the  consumer  of 
any  such  product  or  article,  and  all  arrange- 
ments, contracts,  trusts,  syndicates,  associa- 
tions or  combinations  between  two  or  more 
persons  as  Individuals,  firms,  corporations, 
syndicates  or  associations,  that  may  lessen 
or  affect  in  any  .manner  the  full  and  free 
competition  in  any  tariff,  rates,  tolls,  pre- 
miums or  prices,  or  seeks  to  control  in  any 
way  or  manner  such  tariffs,  rates,  tolls,  pre- 
miums or  prices  in  any  branch  of  trade,  busi- 
ness or  commerce,  are  hereby  declared  to  be 
against  publte  policy,  unlawful  and  void.' 

"Eleventh.  That  all  the  defendants  hereto 
except  the  Virginia-Carolina  Chemical  Com- 
pany were  at  the  times  hereinafter  specified 
independently  engaged  in  the  manufacture 
and  sale  of  fertilizers  in  South  Carolina,  and 
which  bad  become  necessary  to  and  was  uni- 
versally used  by  the  farmers  of  said  state 
in  the  cultivation  and  production  of  their 
crops. 

"Twelfth.  That  the  Virginia-Carolina 
Chemical  Company  was  organized  by  a  com- 
bination of  capitalists  and  other  persons,  un- 
der the  guise  of  a  comprehensive  charter,  for 
the  purpose  of  monopolizing  the  manufacture 
and  sale  of  commercial  fertilizers  In  the 
state  of  South  Carolina  and  adjoining  states, 
and  its  capital  stock  increased  from  time  to 
time  to  enable  it  to  accomplish  this  purpose 
and  suppress  fall  and  free  competition  there- 
in, to  the  great  injury  of  the  people  of  this 
state. 

"Thirteenth.  That  the  said  Virginia-Car^ 


olina  Chemical  Company,  In  pursuance  of 
the  unlawful  scheme  and  purpose  for  which 
its  corporation  was  procured,  and  which  It 
has  pursued,  in  order  that  It  might  obtain 
practically  complete  control  of  the  prices  of 
fertilizers  manufactured  In  the  state  of 
South  Carolina,  and  practically  to  lessen  or 
with  a  view  to  lessen  full  and  free  competi- 
tion therein,  entered  into  an  unlawful  and 
oppressive  scheme  to  purchase  the  plants, 
property,  good  will,  and  brands  of  the  other 
defendants  hereto,  agreeing  to  pay  therefor 
either  in  cash  or  in  stock  of  the  said  Vir- 
ginia-Carolina Chemical  Company  for  the 
stock  and  property  as  aforesaid,  or  either  or 
both  of  them  of  said  other  defendants;  the 
method  pursued  by  the  said  Virglula-Car- 
olina  Chemical  Company  being  in  some  cases 
to  acquire  a  controlling  interest  in  the  stock 
of  the  other  defendants  hereto,  then  electing 
its  own  ofilcers  or  employ^  as  officers  of 
such  corporations,  and  either  conduct  the 
business  under  an  agreement  or  arrangement 
by  which  the  said  Virginia-Carolina  Chan- 
leal  Company  controlled  and  dictated  the 
prices  of  the  products  of  such  other  com- 
panies until  such  time  as  the  Virginia-Car- 
olina Chemical  Company  should  choose  to 
direct  conveyances  of  the  property,  plants, 
trade-marks,  brands,  and  good  will  of  such 
other  companies,  and  in  other  cases  direct 
at  once  such  conveyances  to  it  That  in 
pursuance  of  said  unlawful  scheme  and  pur- 
pose t6  acquire  substantial  control  of  the 
prices  of  fertilizers  in  this  state,  and  sub- 
stantially lessen  or  with  a  view  to  lessen  full 
and  free  competition  against  it  in  the  manu- 
facture and  sale  of  fertilizers  within  the 
state,  the  said  Virginia-Carolina  Chemical 
Company  caused  to  be  conveyed  to  it  the 
property  of  the  several  other  defendants 
hereto,  as  follows:  (1)  On  the  6th  day  of 
September,  1900,  property  and  plant  of  the 
Imperial  Fertilizer  Company  in  consideration 
of  ^225,000.  (2)  On  the  5th  day  of  Septem- 
ber, 1900,  the  property  and  plant  of  the 
Standard  Fertilizer  Manufacturing  Company 
in  consideration  of  $300,000.  (8)  On  the  19th 
day  of  November,  1898,  the  property,  plant 
and  good  will  of  the  Chlcora  Fertilizer  Com- 
pany in  consideration  of  $400,000,  and  also 
the  good  will,  brands,  formulas,  trade-marks, 
signs,  labels  of  said  Chlcora  Fertilizer  CJom- 
pany,  and  used  by  It  in  connection  with,  or 
acquired  for,  the  puri)oses  of  its  business  as 
aforesaid.  (4)  On  the  20th  day  of  August 
1898,  the  property  and  plant  and  good  will 
of  the  Berkeley  Chemical  Company,  In  con- 
sideration, as  set  forth  in  said  conveyance, 
of  $37,325;  on  the  same  day  said  Berkeley 
Chemical  Company  conveying,  by  its  presi- 
dent W.  B.  Chisolm,  to  the  Virginia-Carolina 
Chemical  Company,  several  tracts  of  land, 
among  which  is  enumerated  the  works  and 
property  of  the  Stono  Phosphate  Company, 
together  with  brands  and  good  will  of  the 
business  carried  on  by  said  company;  and 
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further  on  the  same  day  the  said  Berkeley 
Chemical  Company,  by  its  president,  W.  B. 
Chisolm,  conveyed  to  the  Virginia-Carolina 
Chemical  Company  all  the  property  of  the 
Wappoo  Mills  and  the  franchises  of  the  said 
Wappoo  Mills,  the  aggregate  consideration 
for  the  last  two  being  $184,930.  (5)  That  on 
the  »th  day -of  August,  1899,  the  Greenville 
Fertilizer  Company  conveyed,  in  considera- 
tion of  the  sum  of  $130,000,  to  W.  G.  Cren- 
shaw, Jr.,  Baltimore,  Md.,  all  the  property, 
including  brands,  trade-marks,  and  the  good 
will  of  the  business  of  said  company,  and  the 
said  W.  G.  Crenshaw,  Jr.,  on  the  7th  day  of 
September,  1899,  conveyed  said  property  to 
the  Virginia-Carolina  Chemical  Company  In 
consideration  of  the  sum  of  $10  and  other 
valuable  consideration,  together  with  all 
brands,  trade-marks,  and  good  will  of  the 
business  of  the  Greenville  Fertilizer  Com- 
pany. (6)  That  on  the  15th  of  April,  1897, 
Louis  H.  Comstock,  trustee,  conveyed  to  the 
Virginia-Carolina  Chemical  Company  the 
property  of  the  Carolina  Sulphuric  Acid  Man- 
ufacturing Company,  Blacksburg,  Cherokee 
county,  in  consideration  of  $8,500,  and  the 
further  consideration  caused  by  an  agree- 
ment signed  March  26,  1897,  by  Louis  H. 
Comstock,  trustee,  and  S.  T.  Morgan,  presi- 
dent of  the  Virginia-Carolina  Chemical  Com- 
pany. (7)  That  on  the  2l3t  day  of  Septem- 
ber, 1899,  the  Columbia  Phosphate  Company 
•conveyed  to  the  Virginia-Carolina  Chemical 
Company  its  entire  plant,  together  with  the 
good  will,  trade-marks,  and  brands,  for  the 
consideration  of  the  sum  of  $85,000,  to  be 
paid  by  the  said  Virginia-Carolina  Chemical 
Company  to  the  said  Columbia  Phosphate 
Company  In  cash  or  in  a  like  amount  of  the 
<:apital  stock  of  the  said  Virginia-Carolina 
-Chemical  Company. 

''Fourteenth.  That,  In  addition  to  the  con- 
trol and  purchase  by  the  said  Virginia-Car- 
olina Chemical  Company  of  the  stock  and 
property  or  either  or  both  of  its  codef endants 
herein,  the  said  Virginia-Carolina  Chemical 
Company,  with  a  view  to  lessen  the  full  and 
free  competition  in  the  manufacture  and  sale 
of  fertilizers  In  this  state,  and  to  lessen  full  j 
and  free  competition  in  the  manufacture  and  j 
sale  of  domestic  raw  material,  the  product  of 
this  state,  and  to  advance,  reduce,  or  control 
the  price  thereof  to  the  consumer  thereof  in 
this  state,  has,  as  appears  f  roip  state  returns 
for  assessment  and  taxation,  acquired  the 
stock  or  property  or  both. of  all  the  corpo- 
rations engaged  In  this  state  in  the  manufac- 
ture and  sale  of  fertilizers,  except  four, 
whose  output  constitute  but  a  very  small 
percentage  of  the  fertilizers  manufactured 
and  sold  in  South  Carolina. 

"Fifteenth.  That,  in  furtherance  of  Its  op- 
pressive and  unlawful  scheme  and  combina- 
tion to  monopolize  the  business  of  manufac- 
turing and  selling  fertilizers  in  South  Caro- 
lina, the  said  Virginia-Carolina  Chemical 
Company  has  acquired  a  very  large  propor^ 


tion,  as  plaintiff  is  informed  and  believes,  of 
the  available  supply  of  land  phosphate  terri- 
tory In  this  state,  either  by  purchase  or 
lease,  and  controls  the  majority  of  the  stock 
of  the  Southern  Cotton  Oil  Company,  a  gigan- 
tic corporation  created  under  the  laws  of  the 
state  of  New  Jersey,  and  engaged  In  the 
manufacture  of  cotton  seed  Into  meal  and 
other  products,  which  said  cotton  meal  Is  ex- 
tensively employed  as  a  fertilizer. 

"Sixteenth.  That,  In  addition  to  the  con- 
trolling interest  of  almost  the  entire  fertilizer 
Industry  In  this  state,  the  said  Virginia-Caro- 
lina Chemical  Company,  by  reason  of  its 
enormous  capital  as  aforesaid,  owns  and 
controls,  as  plaintiff  Is  informed  and  believes, 
a  majority  of  the  corporations  engaged  in 
the  manufacture  of  fertilizers  In  the  states  of 
Georgia,  North  Carolina,  and  Virginia,  and 
has  thus  practically  secured  Itself  against 
competition  from  outside  of  the  state  of 
South  Carolina  In  its  control  of  fertilizers 
therein. 

'*Seventeenth.  That,  to  secure  Itself  against 
future  competition  by  the  erection  of  fac- 
tories in  the  state  of  South  Carolina  for  the 
manufacture  and  sale  of  fertilizers,  the  said 
Virginia-Carolina  Chemical  Company,  its  of- 
ficers and  stockholders,  procured  to  be  ex- 
ecuted by  the  directors  and  stockholders  of 
the  other  defendants  hereto,  or  some  of  them, 
agreements  not  to  engage  thereafter  in  the 
manufacture  and  sale  of  fertilizers  for  a  great- 
er or  less  period  within  the  state  of  South 
Carolina;  and  the  plaintiff  la  informed  and 
believes,  and  so  charges,  that  such  covenants 
and  agreements  were  procured  from  and  ex- 
ecuted by  the  officers,  directors,  and  stock- 
holders, or  some  of  them,  o^  the  Imperial  Fer- 
tilizer Company,  the  Standard  Fertilizer  Man- 
ufacturing Company,  and  the  Chicora  Fer- 
tilizer Company,  defendants  herein.  That 
the  several  conveyances,  sales,  and  transfers 
of  the  stock  and  property,  or  either  or  both 
of  them,  as  aforesaid,  and  the  covenants 
and  agreements  in  restraint  of  trade  as  afore- 
said, were  made  and  entered  Into  by  its  sev- 
eral codefendants  with  the  knowledge  that 
the  said  Virginia-Carolina  Chemical  Com- 
pany was  and  is  engaged  In  the  unlawful 
and  oppressive  scheme  to  acquire  control  of 
the  fertilizer  industry  in  South  Carolina,  and 
were  made  and  entered  Into  with  a  view 
to  lessen,  and  tend  to  lessen,  full  and  free 
competition  in  the  manufacture  and  sale  of 
fertilizers,  the  product  of  domestic  raw  ma- 
terial of  this  state,  and  were  designed  to 
control  the  prices  thereof  to  the  consumers  of 
such  product  In  this  state,  and  to  lessen  or 
affect  full  and  free  competition  in  the  prices 
of  fertilizers  In  this  state,  and  to  control  said 
prices  in  this  state.  That  said  conveyances, 
sales,  and  transfers  as  aforesaid  and  said 
covenants  and  agreements  in  restraint  of 
trade  were  made  and  entered  into  with  the 
intent  to  evade  the  provision  of  the  act  of 
the  General  Assembly  of  South  Carolina  ap- 
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proyed  tbe  25th  day  of  February,  A.  D.  1887, 
and  the  amendment  thereto  approved  the 
19th  day  of  February,  A.  D.  1898^  and  are 
In  yiolation  of  the  public  policy  of  the  state 
of  South  Carolina,  as  declared  in  and  by  the 
said  act  and  the  amendments  thereto,  and 
the  said  conveyances,  sales,  and  transfers  as 
aforesaid,  and  the  said  covenants  and  agree- 
ments, and  either  or  all  of  them,  are  con- 
trary to  public  policy,  unlawful,  and  TOid. 

"Wherefore  plaintiff  prays  Judgment:  (1) 
That  all  and  each  of  said  unlawful  convey- 
ances, sales,  and  transfers  shall  be  delivered 
up  and  canceled  and  declared  to  be  void,  and 
the  said  Virginia-Carolina  Chemical  Com- 
pany be  ordered  to  reconvey  to  its  several 
codefendants  herein  the  property  conveyed 
and  transferred  to  it  as  aforesaid,  and  that 
the  said  the  other  defendants  hereto  be  di- 
rected to  return  to  the  Virginia-Carolina 
Chemical  Company  the  consideration  paid  or 
agreed  to  be  paid  to  each  of  them,  respective- 
ly, for  the  said  conveyances  and  transfers, 
or  the  same  be  made  a  charge  upon  the  prop- 
erty so  decreed  to  be  reconveyed.  (2)  That  a 
receiver  be  appointed  of  the  propert!^  of  the 
defendants,  the  Imperial  Fertilizer  Company, 
Standard  Fertilizer  Manufacturing  Company, 
Chicora  Fertilizer  Company,  Berkeley  Chem- 
ical Company,  the  Greenville  Fertilizer  Com- 
pany, the  Columbia  Phosphate  Company,  and 
the  Carolina  Sulphuric  Acid  Manufacturing 
Company,  Blacksburg,  Cherokee  county.  (8) 
That  all  agreements  entered  into  by  and  be- 
tween the  Virginia-Carolina  Chemical  Com- 
pany and  the  other  defendants  herein,  or 
any  of  them,  or  with  the  directors  of  the 
other  defendants  herein,  or  stockholders,  in 
restraint  of  trade,  and  in  violation  of  the  act 
of  the  General  Assembly  of  South  Carolina 
as  aforesaid,  be  set  aside  and  declared  null 
and  void.  (4)  That  the  said  Virginia-Caro- 
lina Chemical  Company  be  adjudged  and  de- 
creed to  have  violated  the  terms  and  condi- 
tions on  which  it  was  licensed  to  do  business 
hi  this  state,  and  that  said  license  be  ad- 
judged and  decreed  to  be  forfeited,  and  the 
said  Virginia-Carolina  Chemical  Company  be 
enjoined  from  doing  business  in  this  state. 
(5)  That  the  said  Virginia-Carolina  Chemical 
Company  be  adjudged  and  decreed  to  have 
forfeited  its  right  to  recognition  as  a  cor- 
poration in  the  courts  of  this  state.** 

Thereafter,  on  5th  January,  1904,  the  fol- 
lowing stipulation  was  entered  into  by  tho 
attorneys:  "It  is  hereby  stipulated  and  agreed 
that  the  Virginia-Carolina  Chemical  Company 
will  demur  orally  to  the  complaint  herein,  as 
not  stating  facts  sufficient  to  constitute  a 
cause  of  action,  so  that  the  argument  upon 
such  demurrer  to  test  the  constitutionality  of 
the  statute  set  up  and  relied  on  In  said  com- 
plaint and  by  said  demurrer,  and  on  the  ar- 
gument of  the  same,  said  demurrer  shall 
not  be  construed  to  admit  any  intent  as  char- 
ged in  the  complaint  further  than  as  any 
such  intent  can  be  inferred  by  the  court  from 


the  substantive  facts  alleged  and  stated  In 
said  complaint**  In  pursuance  of  this  stipula- 
tion, a  demurrer  was  filed  on  the  ground  set 
out  in  the  first  three  exceptions  to  the  cir- 
cuit judgment  The  circuit  judgment  on  the 
demurrer  is  as  follows: 

"This  is  an  action  instituted  by  the  Attor- 
ney General,  in  the  name  of  the  state,  against 
the  Virginia-Carolina  Chemical  Company,  a 
corporation  created  under  the  laws  of  New 
Jersey,  and  seven  other  defendant  corpo- 
rations created  under  the  laws  of  South 
Carolina,  charging  a  violation  of  the  statutes 
commonly  known  as  the  'Anti-Trust  Law,' 
approved  the  25th  day  of  February,  1897, 
and  amended  on  the  19th  day  of  February, 
1898,  the  first  section  of  which  reads  as  fol- 
lows: 'Section  1.  Be  it  enacted  by  the  Gen- 
eral Assembly  of  the  state  of  South  Carolina, 
that  from  and  after  the  passage  of  this  actr 
all  arrangements,  contracts,  agreementSr 
trusts  or  combinations  between  two  or  more 
persons  as  individuals,  firms  or  corporations, 
made  with  a  view  to  lessen,  or  which  tend 
to  lessen,  full  and  free  competition  in  the  im- 
portation or  sale  of  articles  Imported  into 
this  state,  or  in  the  manufacture  or  sale  of 
articles  of  domestic  growth  or  of  domestic 
raw  material,  and  all  arrangements,  con- 
tracts, agreements,  trusts  or  combinations  be- 
tween persons  or  corporations,  designed  or 
which  tend  to  advance,  reduce  or  control 
the  price  or  the  cost  to  the  producer  or  to 
the  consumer  of  any  such  product  or  article, 
and  all  arrangements,  contracts,  trusts,  syn- 
dicates, associations  or  combinations  between 
two  or  more  persons  as  individuals,  firms, 
corporations,  syndicates  or  associations,  that 
may  lessen  or  affect  in  any  manner  the  full 
and  free  competition  in  any  tariff,  rates,  tolls, 
premiums  or  prices,  or  seek  to  control  in  any 
way  or  manner  such  tariffs,  rates,  tolls,  pre- 
miums or  prices  in  any  branch  of  trade,  busi- 
ness or  commerce,  are  hereby  declared  to  be 
against  public  policy,  unlawful  and  void.* 
The  complaint  alleges  that  all  the  defendants 
except  the  Virginia-Carolina  Chemical  Com- 
pany were  Independently  engaged  in  the 
manufacture  and  sale  of  fertilizers  in  this 
state,  which  product  had  become  necessary 
to  and  was  tmlversally  used  by  the  farmers 
of  the  state  in  the  production  of  their  crops, 
and  that  the  Virginia-Carolina  Chemical 
Company,  which  filed  Its  charter  and  amend- 
ments thereto  in  the  office  of  the  Secretary 
of  State  on  the  22d  of  January,  1900,  with  a 
capital  stock  of  twenty-four  million  dollars, 
'and  plaintiff  is  Informed  and  believes  that 
the  capital  stock  has  since  been  increased 
to  fifty  million  dollars,'  and  (paragraph  13) 
'entered  Into  an  unlawful  and  oppressive 
scheme  to  purchase  the  plants,  property,  good 
will,  and  brands  of  the  other  defendants 
hereto,  agreeing  to  pay  therefor  in  cash  or 
in  stock  of  the  said  Viiginia-Carollna  Chem- 
ical  Company  for  the  stock  and  property  as 
aforesaid,  or  either  or  both  of  them,  of  said 
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other  defendants;  the  method  pursued  by  the 
said  Vlrginia<Carollna  Chemical  Company 
being  in  some  cases  to  acquire  a  controlling 
interest  in  the  stock  of  the  other  defendants 
hereto,  then  electing  its  own  officers  or  em- 
ployes as  officers  of  such  corporations,  and 
either  conduct  the  business  under  an  agree- 
ment or  an  arrangement  by  which  the  said 
Yirginia-Oarolina  Chemical  Company  con- 
trolled and  dictated  the  prices  of  the  products 
of  such  other  companies  until  such  time  as 
the  Virginia-Carolina  Chemical  Company 
should  choose  to  direct  conveyance  of  the 
property,  plants,  trade-marks,  brands,  and 
good  will  of  such  other  companies,  and  in 
other  cases  direct  at  once  such  conveyances 
to  it'  The  complaint  alleges  further  that  the 
said  Virginia-Carolina  Chemical  Company, 
on  the  dates  mentioned,  caused  to  be  con- 
veyed to  it  the  property  of  the  several  other 
defendants,  and,  in  the  fourteenth  paragraph, 
*a8  appears  from  state  returns  for  assessment 
and  taxation,  acquired  the  stock  or  property, 
or  both,  of  all  the  corporations  engaged  in 
this  state  in  the  manufacture  and  sale  of  fer- 
tilizers, except  four,  whose  output  constitutes 
but  a  very  small  percentage  of  the  fertiliz- 
ers manufactured  and  sold  in  South  Caro- 
lina.' In  paragraph  16  it  is  charged  that 
the  Virginia-Carolina  Chemical  Company  has 
acquired  a  very  large  proportion,  as  plaintiff 
is  informed  and  believes,  of  the  available 
supply  of  land  phosphate  territory  in  this 
state,  either  by  purchase  or  lease,  and  con- 
trols a  majority  of  the  stock  of  the  Southern 
Cotton  Oil  Company,  a  gigantic  corporation 
created  under  the  laws  of  the  state  of  New 
Jersey,  and  engaged  in  the  manufacture  of 
cotton  seed  into  meal,  which  said  cotton  seed 
meal  is  extensively  employed  as  a  fertilizer.' 
In  paragraph  16  it  is  alleged  'that,  in  addi- 
tion to  the  controlling  interest  of  almost  the 
entire  fertilizer  industry  in  this  state,  the 
said  Virginia-Carolina  Chemical  Company,  by 
reason  of  its  enormous  capital  as  aforesaid, 
owns  and  controls,  as  plaintiff  is  informed 
and  believes,  a  majority  of  the  corporations 
engaged  in  the  manufacture  of  fertilizers  in 
the  states  of  Georgia,  North  Carolina,  and 
Virginia,  and  has  thus  practically  secured 
itself  against  competition  from  outside  of  the 
state  of  South  Carolina  in  its  control  of  fer- 
tilizers therein.'  Paragraph  17  sets  forth 
that  the  said  Virginia-Carolina  Chemical 
Company,  its  officers  and  stockholders,  pro- 
cured to  be  executed  by  the  directors  and 
stockholders  of  the  other  defendants  here- 
to, or  some  of  them,  agreements  not  to  en* 
gage  thereafter  in  the  manufacture  and  sale 
of  fertilizers  for  a  greater  or  less  period 
within  the  state  of  South  Carolina,  and  the 
plaintiff  is  informed  and  believes,  and  so 
charges*  that  such  covenants  and  agreements 
were  procured  from  and  executed  by  the  of- 
ficers, directors,  and  stockholders,  or  some  of 
them,  of  the  Imperial  Fertilizer  Company, 
the  Standard  Fertilizer  Manufacturing  Com- 


pany, and  the  Chlcora  Fertilizer  Oompanf, 
defendants  herein,'  and  farther  alleges  *that 
said  covenants,  sales,  and  transfers  as  afote- 
said,  and  said  covenants  and  agreements  in 
restraint  of  trade,  were  made  and  entered 
into  with  the  intent  to  evade  the  provision 
of  the  act  of  the  General  Assembly  of  South 
Carolina  approved  the  26th  day  of  February, 
A.  D.  1897,  and  the  amendments  thereto  ap- 
proved the  19th  day  of  February,  A.  D.  1898, 
and  are  in  violation  of  the  public  policy  of 
the  state  of  South  Carolina,  as  declared  in 
and  by  the  said  act  and  the  amendments 
thereto,  and  the  said  conveyances,  sales,  and 
transfers  as  aforesaid,  and  the  said  cov- 
enants and  agreements,  and  either  or  all  of 
them,  are  contrary  to  public  policy,  unlawful, 
and  void.' 

"Under  a  stipulation  that  a  demurrer 
should  not  be  construed  to  admit  any  intent 
as  charged  in  the  complaint,  further  than  as 
such  intent  can  be  inferred  by  the  court  from 
the  substantive  facts  alleged  and  stated  in 
the  complaint,  the  defendant  interposed  an 
oral  demurrer  to  the  complaint  upon  several 
constitutional  grounds,  alleging  that  the  acts 
of  the  General  Assembly  above  cited,  under 
which  this  action  was  brought,  are  uncon- 
stitutional, and  upon  other  grounds  to  be 
hereafter  considered. 

**One  objection  is  that  the  above  acts  are 
in  contravention  of  section  1,  art  14,  in 
amendment  of  the  Constitution  of  the  United 
States,  which  enjoins  any  state  from  making 
or  enforcing  any  law  which  shall  abridge 
the  privileges  or  Immunities  of  citizens  of  the 
United  States,  directs  that  no  state  shall 
deprive  any  person  of  life,  liberty*  or  prop- 
erty without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  law.  This  constitntional 
objection  cannot  avail  the  defendant  It  is 
well  settled  that  the  fourteenth  amendment 
does  not  interfere  with  the  exercise  of  the 
police  power  of  a  state.  As  was  stated  by 
our  Supreme  Court  in  State  ▼.  Aiken,  42  S. 
C.  249,  20  S.  B.  281,  26  L.  R.  A.  846,  citing 
from  Barbier  v.  Connolly,  113  U.  8.  27,  6 
Sup.  Ct  867,  28  L.  Ed.  928:  'In  short  it  is 
not  to  be  doubted  that  the  power  to  make 
ordinary  regulations  of  police  remains  with 
the  individual  states,  and  cannot  be  assumed 
by  the  national  government  and  that  in  this 
respect  it  is  not  interfered  with  by  the  four- 
teenth amendment'  And  it  is  likewise  well 
settled  that  the  police  power  can  be  invoked 
in  defining,  limiting,  governing,  or  destroy- 
ing trusts,  monopolies,  combinations  in  re- 
straint of  trade,  etc.  The  exact  terms  of  the 
South  Carolina  act  were  passed  upon  by  the 
Supreme  Court  of  Tennessee  (State  v.  Schlitz 
Brewing  Co.,  104  Tenn.  715,  69  S.  W.  1038, 
78  Am.  St  Rep.  941),  and  declared  constitu- 
tional as  a  police  measure.  Statutes  of  like 
nature  and  same  purpose  have  been  declared 
constitutional  in  the  carefully  considered  cas- 
es of  Waters-Pierce  Oil  Co.  v.  State,  19  Tex. 
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Civ.  App.  1,  44  S.  W.  936;  State  v.  Buckeye 
Pipe  Line  Co.,  61  Oliio  St.  620,  56  N.  E.  464; 
State  ex  inf.  Crow  v.  Firemen's  Fund  Ins- 
Co..  152  Mo.  1,  52  S.  W.  595,  45  L.  R.  A.  363. 
And  see  20  Am.  &  Eng.  Encyc  Law,  p.  852. 
It  is  very  obvious,  therefore,  that  as  the  acts 
in  question  are  police  regulations,  and  that 
I)oIice  regulations  are  not  governed  by  the 
fourteenth  amendment,  and  that  no  discrim- 
ination or  class  legislation  is  suggested,  this 
ground  of  demurrer  must  be  overruled.  \ 

''Another  objection  is  that  these  acts  are 
in  contravention  of  the  state  and  federal  Con- 
stitutions, enjoining  that  no  state  shall  pass 
any  law  Impairing  the  obligations  of  a  con- 
tract. The  contention  is  that  this  state  hav- 
ing invited  and  permitted  the  Virginia-Caro- 
line Chemical  Company,  a  New  Jersey  cor- 
poration, to  do  business  in  this  state,  and 
having  accepted  its  New  Jersey  charter,  that 
the  terms  of  that  charter  must  be  respected 
SB  a  contract. assumed  by  this  stata  As  al- 
ready indicated,  corporations  are  subject  to 
the  police  power  of  the  state.  No  suggestion 
is  made  that  the  state  has  attempted  to  sur- 
render such  power,  for  I  presume  it  will  not 
be  seriously  contended  that  the  state  could 
barter  away  such  power,  the  same  being 
4U1  inherent  right  of  sovereignty.  Conceding 
that  corporate  charters  are  vested  rights,  it 
-cannot  be  questioned  that  defendant  corpora- 
tion came  into  this  state,  and  could  only 
come  upon  such  terms  as  this  state  saw  fit 
to  impose.  Now,  one  of  the  conditions  Im- 
posed by  chapter  45  of  the  Revised  Statutes 
'Of  1893,  which  permitted  defendant  to  do 
business  in  this  state,  is  contained  in  section 
1471  of  that  chapter,  providing  every  foreign 
corporation  carrying  on  business  or  owning 
pr(H)erty  in  .this  state  shall  be  subject  to 
laws  as  domestic  corporations;  and  section 
1499,  Rev.  St  1893,  provides  that  all  charters 
shall  be  subject  to  amendment.  That  is  stat- 
utory reservation  general  throughout  the 
country.  It  follows,  then,  that,  defendant 
being  advised  of  these  conditions  and  accept- 
ing them,  the  statute  laws  of  this  state  be- 
came a  part  of  its  diarter  privileges  and  lim- 
itations, and  it  cannot  complain  of  the  law  i 
as  found  in  the  statutes.  This  objection  is  j 
overruled.  • 

'*The  demurrer  objects  further  that  the  | 
acts  in  question  are  in  violation  of  the  fed- 
eral Constitution,  which  invests  Congress 
with  authority  to  regulate  interstate  com- 
merce, because  section  1  of  said  act  attempts 
to  prevent  'contracts,*  etc  *•♦♦  be- 
tween two  or  more  persons  as  individuals,' 
etc.  *•  •  ♦  made  with  a  view  to  lessen, 
or  which  tends  to  lessen,  full  and  free  com- 
petition in  the  importation  or  sale  of  articles 
imported  into  this  state,'  etc  It  strikes  me 
that  this  clause  is  an  attempt  by  the  state 
to  exercise  a  prerogative  of  Congress  to  reg- 
ulate interstate  commerce.  No  act  of  Con- 
gress has  Invested  the  state  with  authority 
4d  interfere  with  this  subject  of  commerce. 


and  the  police  power  cannot  be  invoked  for 
that  purpose.  The  state  has  no  power  over 
importations  of  articles  of  commerce.  Sec 
recent  case.  Smith  v.  La  Far  (S.  C.)  46  S.  EL 
332.  To  the  extent  of  this  clause  the  de- 
murrer must  be  sustained.  But  it  is  con- 
tended by  the  Attorney  General  that  the  sec- 
tion contains  other  provisions  which  const!-, 
tute  a  cause  of  action  under  this  complaint 
It  is  a  rule  that  a  statute  is  not  rendered 
unconstitutional  by  the  presence  therein  of 
provisions  which  are  unconstitutional  when 
they  can  be  eliminated  without  affecting  the 
rest  of  the  statute.  I  am  satisfied,  as  the 
complaint  herein  has  no  reference  to  the  vio- 
lation of  the  importation  clause,  that  a  cause 
of  action  exists  under  the  statute  eliminated 
of  its  defective  features,  as  above  intimated. 
State  V.  Potterfield,  47  S.  C.  75, 25  S.  B.  39; 
Supervisors  V.  Stanly,  105  U.  S.  305,  26  L. 
Ed.  1044;  Powell  v.  State,  69  Ala.  10.  So 
far  as  defendant  is  concerned,  the  question 
is  merely  speculative.  Hill  v.  City  Council, 
59  S.  C.  415,  38  S.  E.  11.  This  objection  to 
the  demurrer  is  overruled. 

'*Other  constitutional  objections  are  urged, 
but  they  merely  involve  the  same  terms  and 
principles. 

««Two  other  objections  are  offered,  but,  as 
the  section  numbered  'Third'  is  general  in 
its  terms,  it  cannot  be  considered,  especially 
as  all  objections  urged  by  counsel  have  been 
considered,  or  will  be  in  the  next  and  only 
remaining  objection,  which  alleges  that  it 
nowhere  appears  upon  the  face  of  the  com- 
plaint, under  the  terms  of  said  acts,  that  any 
act  of  defendants  has  had  the  effect  of  les- 
sening full  and  free  competition  in  the  man- 
ufacture or  sale  of  articles  of  domestic 
growth  or  domestic  raw  material,  or  has  had 
the  effect  of  having  tended  either  to  advance, 
reduce,  or  control  the  price  or  cost  to  the 
producer  or  consumer  of  any  such  product  or 
article,  or  has  lessened  or  affected  in  any 
manner  the  rates,  tariffs,  tolls,  premiums,  or 
prices  in  any  branch  of  trade,  business,  or 
commerce.  Under  the  rules  of  pleading,  a 
demurrer  admits  all  facts  well  pleaded,  and 
under  the  stipulation  in  this  case  the  sub- 
stantive facts  only  can  be  considered.  Now, 
the  complaint  allies  the  following  admitted 
substantive  facts:  That  the  Virginia-Caro- 
lina Chemical  Company  has  had  transferred 
to  it  all  the  other  defendant  corporations 
that  were  independently  engaged  In  the  man- 
ufacture and  sale  of  fertilizers,  and  has  ac- 
quired all  other  corporations  engaged  in  the 
manufacture  of  fertilizers,  except  four,  of 
small  output;  that  the  corporation  has  ac- 
quired a  very  large  proportion,  as  plaintiff 
is  informed  and  believes,  of  the  land  phos- 
phate territory  in  this  state,  controls  a  ma- 
jority of  the  stock  of  the  Southern  Cotton 
Oil  Company,  a  manufacturer  of  a  fertilizer 
ingredient,  owns  and  controls  a  majority  of 
the  corporations  engaged  In  the  manufacture 
of  fertilizers  in  the  states  of  Georgia,  North 
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Carolina,  and  Virginia,  and  has  secured  itself 
against  competition  from  outside  of  this  state 
of  its  control  of  fertilizers  therein;  that 
covenants  were  entered  into  by  the  Virginia- 
Carolina  Chemical  Company,  its  officers  and 
Btoclsholders,  with  the  other  defendants,  or 
some  of  them,  not  to  engage  thereafter  in  the 
manufacture  and  sale  of  fertilizers  for  a 
greater  or  less  period  within  the  state  of 
South  Carolina.  From  these  admitted  facts 
the  conclusion  Is  irresistible  that  the  com- 
plaint states  facts  which  fall  clearly  within 
the  purview  of  both  the  spirit  and  letter  of 
the  acts  above  cited,  for,  jn  the  language 
of  the  act,  the  result  of  such  a  condition 
'may  lessen  or  affect  In  any  manner  the  full 
and  free  competition  In  any  tariff,  rates, 
tolls,  premiums  and  prices,'  'or  which  may 
tend  to  advance,  reduce  or  control  the  price 
or  the  cost  to  the  producer  or  consumer.' 
The  intent  of  the  combination  cannot  be  con- 
sidered, whether  such  intent  was  to  increase, 
reduce,  or  control  prices.  The  possibility  of 
either  falls  within  the  meaning  of  the  act. 
The  demurrer  is  overruled." 

The  defendant  Virginia-Carolina  Chemical 
Company  excepts  to  the  Judgment,  upon  the 
following  grounds: 

"That  the  presiding  judge  should  have  sus- 
tained the  demurrer  herein,  and  held  as  con- 
clusions of  law: 

"First  That  the  acts  of  the  General  As- 
sembly of  the  state  of  South  Carolina  re- 
ferred to  In  article  10  of  the  complaint  here- 
in, to  wit,  the  act  passed  by  the  General  As- 
sembly of  South  Carolina  on  the  26th  day 
of  February,  1897,  and  the  act  amendatory 
thereof  passed  by  the  said  Assembly  of 
South  Carolina  on  the  19th  day  of  Febru- 
ary, 1898,  upon  and  to  enforce  the  provisions 
of  which  this  action  is  brought,  are  invalid, 
null,  and  void,  and  inoperative,  under  the 
Constitution  or  the  laws  of  the  United  States, 
in  that:  (a)  That  said  acts  undertake,  in 
contravention  of  section  8  of  article  1  of  the 
Constitution  of  the  United  States,  and  the 
acts  of  Congress  in  pursuance  thereof,  to  pro- 
hibit and  render  null  and  void  all  arrange- 
ments, contracts,  or  agreements  whatsoever, 
between  persons,  firms,  or  corporations 
which  intentionally  or  unintentionally  tend 
to  lessen  full  and  free  competition  in  the 
importation  or  sale  of  articles  imported  into 
the  state,  or  in  the  manufacture  or  sale  of 
articles  of  domestic  growth  or  of  domestic 
raw  material,  (b)  The  said  articles  under- 
take, in  contravention  of  section  1  of  article 
14,  in  amendment  of  the  Constitution  of 
the  United  States,  to  prohibit  and  render  in- 
valid, null,  and  void,  all  arrangements,  con- 
tracts, or  agreements  whatsoever  between 
persons,  firms,  or  corporations,  which  inten- 
tionally or  unintentionally  tend  to  advance, 
reduce,  or  control  the  price  or  cost  to  the 
producer  or  to  the  consumer  of  any  articles 
Imported  into  the  state,  or  manufactured  or 
grown  therein,    (c)  The  said  acta  undertake, 


In  contravention  of  section  8  of  article  1  of 
the  Constitution  of  the  United  States,  and 
the  acts  of  Congress  In  pursuance  thereof, 
and  of  section  1,  art.  14,  in  amendment  of 
said  Constitution,  to  prohibit  and  render  In- 
valid, null,  and  void  all  arrangements  and 
contracts  between  persons,  firms,  or  corpora- 
tions that  may  intentionally  or  unintentional- 
ly lessen  or  affect  in  any  manner  full  and 
free  competition  in  any  tariff,  rates,  tolls, 
premiums,  or  prices  in  any  branch  of  busi- 
ness, trade,  or  commerce,  or  may  seek  to  con- 
trol the  same,  (d)  The  said  acts  undertake,  in 
contravention  of  section  10,  art  1,  of  the  Con- 
stitution of  the  United  States,  and  of  section 
2,  art  4,  of  said  Constitution,  to  impair  and 
destroy  the  rights,  privileges,  and  immunitie:^ 
agreed  to  be  given  and  granted  to  foreign  cor- 
porations by  the  public  laws  and  statutes  of 
the  state  of  South  Carolina  in  consideration  of 
their  locating,  carrying  on  business,  or  own- 
ing property  therein,  (e)  The  said  acts  un- 
dertake, in  contravention  of  section  1,  art  14, 
in  amendment  of  the  Constitution  of  the 
United  States,  to  deprive  all  corporations  of 
their  property  without  due  process  of  law, 
and  to  deny  to  them  the  equal  protection  of 
the  laws,  and  to  abridge  the  privileges  and 
Immunities  given  and  granted  to  foreign  cor- 
porations by  the  public  laws  and  statutes 
of  the  state  of  South  Carolina,  In  considera- 
tion of  their  locating  and  carrying  on  busi- 
ness therein,  (f)  The  said  acts  undertake, 
in  contravention  of  sections  5  and  6  of  arti- 
cle 1  of  the  Constitution  of  the  state  of  South 
Carolina,  to  abridge  the  rights,  privileges, 
and  immunities  of  this  defendant  and  de- 
prive it  of  its  property  without  due  process 
of  law,  and  Impair  the  obligation  of  the  con- 
tract entered  into  with  this  defendant  when 
it  was  invited  to  enter  and  locate  and  acquire 
property  In  the  state  of  South  Carolina  by 
the  public  laws  and  statutes  of  said  state, 
and  deny  to  this  defendant  the  equal  pro- 
tection of  the  laws. 

"Second.  That  it  nowhere  appears  upon 
the  face  of  the  said  complaint,  under  the 
terms  of  the  said  act  of  25th  February,  1897, 
and  amendatory  act  of  19th  February,  1898, 
that  any  act  or  thing  charged  in  the  com- 
plaint as  done  by  the  defendants  in  this 
action,  or  any  of  them,  has  had  the  effect  of 
lessening  full  and  free  competition  in  the 
Importation  or  sale  of  articles  imported  into 
the  state,  or  in  the  manufacture  or  sale  of 
articles  imported  into  the  state,  or  In  the 
manufacture  or  sale  of  articles  of  domestic 
growth  or  domestic  raw  material,  or  has  had 
the  effect  of  having  tended  either  to  ad- 
vance, reduce,  or  control  the  price  or  cost 
to  the  producer  or  consumer  of  any  such 
product  or  article,  or  has  lessened  or  affected 
in  any  manner  the  rates,  tariff,  tolls,  pre- 
miums, or  prices  in  any  branch  of  trade, 
business,  or  commerce. 

"Third.  That  it  nowhere  appears  upon 
the  face  of  the  said  complaint  that  any  act 
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or  thing  charged  in  the  complaint  as  done 
by  the  defendants  in  this  action,  or  any  of 
them,  is  in  violation  of  the  act  passed  by 
the  General  Assembly  of  South  Carolina  on 
the  25th  day  of  February,  1807,  and  the  act 
amendatory  thereof  passed  on  the  10th  day 
of  February,  1808,  which  said  acts  are  set 
forth  in  the  complaint,  or  of  any  other  pro- 
vision of  law. 

"Fourth.  That  his  honor  the  presiding 
judge  erred  In  overruling  the  demurrer  and 
in  holding:  (a)  That  the  acts  in  question  are 
police  regulations,  and  as  such  were  not 
governed  by  the  fourteenth  amendment, 
whereas  he  should  have  held  that  the  acts 
in  question  were  not  police  regulations,  and 
should  further  have  held  that  no  statute, 
whether  by  way  of  police  regulation  or  oth- 
erwise, can  t>e  passed  by  any  state  in  con- 
travention of  the  direct  terms  of  the  four- 
teenth amendment  (b)  That,  Inasmuch  as 
by  statute  law  in  this  state  the  power  is  re- 
served to  the  state  to  alter  and  amend  char- 
ters of  corporations,  therefore  the  acts  In 
question  would  be  valid  as  having  that  ef- 
fect only,  whereas  he  should  have  held  that 
the  acts  in  question  were  not  amendments 
or  modifications  of  any  charter  or  privilege, 
but  undertook,  in  contravention  of  the  pro- 
visions of  the  United  States  and  state  Con- 
stitutions, to  Impose  a  penalty  or  punish- 
ment upon  individuals  and  corporations  for 
performing  acts  expressly  authorized  by  law. 
(c)  That  the  objection  to  the  acts  in  ques- 
tion as  in  violation  of  the  federal  authority 
to  regulate  interstate  commerce  was  unten- 
able, because  the  complaint  herein  has  no 
reference  to  the  violation  of  the  importa- 
tion clause,  and,  so  far  as  defendant  is  con- 
cerned, the  question  is  merely  speculative, 
whereas  he  should  have  held  that  the  va- 
lidity of  the  act  is  to  be  determined  by  its 
language  in  its  application  to  Interstate  com- 
merce, and  not  by  the  circumstances  of  the 
particular  case  at  bar.  (d)  That  from  the 
admitted  facts  well  pleaded  in  the  complaint 
the  conclusion  was  irresistible  that  the  com- 
plaint states  facts  which  fall  clearly  within 
the  purview  of  both  the  spirit  and  letter 
of  the  acts  in  question,  whereas  he  should 
have  held  that  from  the  complaint,  taken  In 
connection  with  the  stipulation,  the  facts 
which  appeared  and  which  alone  could  be  con- 
sidered by  the  court  were  all  acts  which  were 
authorl55ed  by  law,  and  that  no  unlawful  in- 
tent can  be  inferred  by  the  court  from  the 
mere  performance  of  a  series  of  lawful  acts 
which  are  not  alleged  to  have  eventuated  in 
any  unlawful  result,  nor  can  a  crime  be  com- 
mitted by  or  punishment  be  inflicted  for  the 
performance  of  a  lawful  act,  no  matter 
what  was  the  motive  or  result  of  its  per- 
formance." 

Mitchell  &  Smith,  James  Simons,  and  W. 
A.  Holman,  for  appellants.  U.  X.  Gunter, 
Jr^  Atty.  Gen.,  for  the  State. 


GARY,  A.  J.  This  is  an  appeal  from  an 
order  overruling  a  demurrer  to  the  complaint 
on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  In 
the  particulars  mentioned  in  the  first,  sec- 
ond, and  third  exceptions,  which,  together 
with  the  other  exceptions,  the  complaint,  and 
the  order  of  his  honor  the  circuit  Judge,  will 
be  set  out  in  the  report  of  the  case. 

The  first  question  that  will  be  considered 
la  the  construction  of  the  statute  of  this  state 
prohibiting  certain  trusts  and  combinations. 
In  the  case  of  Northern  Securities  Co.  v. 
United  States,  103  U.  S.  107,  24  Sup.  Ct  436. 
454,  466.  48  L.  Ed.  670,  the  court  had  under 
consideration  the  act  of  Congress  entitled 
•*An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies," 
which  provides  that  "every  contract  combi- 
nation in  the  form  of  trust  or  otherwise,  con- 
spiracy in  restraint  of  trade  or  commerce, 
among  the  several  states,  or  with  foreign 
nations,  .is  hereby  declared  to  be  Illegal. 
•  ♦ .  ♦"  Mr.  Justice  Harlan,  who  wrote  the 
opinion  of  the  court,  in  which  three  other 
members  concurred  generally,  and  Mr.  Jus- 
tice Brewer  in  a  separate  opinion,  announced 
the  proposition:  "That  the  act  Is  not  limited 
to  restraints  of  interstate  and  international 
trade  or  commerce  that  are  unreasonable  in 
their  nature,  but  embraces  all  direct  re- 
straints Imposed  by  any  combination,  con- 
spiracy, or  monopoly  upon  such  trade  or 
commerce."  Mr.  Justice  Brewer  did  not  ac- 
cept this  proposition,  except  in  so  far  as  It 
was  applicable  to  unreasonable  restraints  im- 
posed upon  trade  or  commerce,  but,  in  speak- 
ing of  former  decisions  of  the  court,  said: 
''Instead  of  holding  that  the  anti-trust  act 
Includes  all  contracts,  reasonable  or  unrea- 
sonable, in  restraint  of  Interstate  trade,  the 
ruling  should  have  been  that  the  contracts 
there  presented  were  unreasonable  restraints 
of  interstate  trade,  and  as  such  within  the 
scope  of  the  act  That  act,  as  appears  from 
Its  title,  was  leveled  at  only  'unlawful  re- 
straints  and  monopolies.*  Congress  did  not 
Intend  to  reach  and  destroy  those  minor  con- 
tracts In  partial  restraint  of  trade  which  the 
long  course  of  decisions  at  common  law  had 
affirmed  were  reasonable  and  ought  to  be 
upheld.  The  purpose  was  rather  to  place  a 
statutory  prohibition,  with  prescribed  penal- 
ties and  remedies,  upon  those  contracts  which 
were  in  direct  restraint  of  trade,  unreason- 
able, and  against  public  policy."  The  opin- 
ion of  Mr.  Justice  Harlan,  to  the  extent  of 
Mr.  Justice  Brewer's  concurrence,  correctly 
stated  the  principles  governing  the  construc- 
tion of  the  act  then  under  consideration. 
That  principle  is  applicable  to  the  statute  of 
this  state,  and  It  must  be  construed  as  In- 
tending that  the  contracts,  etc.,  herein  men- 
tioned, were  unlawful  and  against  public 
policy  only  when  made  with  a  view  to  lessen, 
or  which  tend  to  lessen,  full  and  free  compe- 
tition to  an  unreasonable*  extent    The  ad- 
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mitted  siibstantire  facts  set  forth  in  the  or- 
der of  hlB  honor  the  circuit  Judge  show  be- 
yond doubt  that  they  lessened,  or  tended  to 
lessen,  full  and  free  competition  to  an  un- 
reasonable degree.  This  was  a  natural  con- 
sequence that  might  reasonably  have  been 
expected  to  result  from  them.  Therefore  it 
must  be  presumed  that  such  result  was  in- 
tended. 22  Enc  of  Law,  1235.  What,  then, 
was  the  effect  of  this  intention  upon  the 
transactions  set  out  in  the  complaint?  In 
the  case  of  Swift  &  Ck>.  v.  United  States,  23 
Sup.  Ct  276,  279,  49  L.  Ed.  518,  the  principle 
is  thus  stated:  "The  scheme,  as  a  whole, 
seems  to  us  to  be  within  the  reach  of  the 
law.  The  constituent  elements,  as  we  have 
stated  them,  are  enough  to  give  the  scheme 
a  body,  and,  for  all  we  can  say,  to  accom- 
plish it.  Moreover,  whatever  we  may  think 
of  them  separately,  when  we  take  them  up 
as  distinct  charges  they  are  alleged  suffi- 
ciently as  elements  of  the  scheme.  It  is  sug- 
gested that  the  several  acts  charged'  are  law- 
ful, and  that  intent  can  make  no  difference. 
But  they  kce  bound  together  as  the  parts 
of  a  single  plan.  The  plan  may  make  the 
parts  unlawful,  Aikens  v.  Wisconsin,  195  U. 
a  194,  206,  25  Sup.  Gt  8,  49  L.  Ed.  164.  The 
statute  gives  this  proceeding  against  combi- 
nations in  restraint  of  commerce  among  the 
states,  and  a^inst  attempts  to  monopolize  the 
same.  Intent  is  almost  essential  to  such  a 
combination,  and  is  essential  to  such  an  at- 
tempt Where  acts  are  not  sufficient  in  them- 
selves to  produce  a  result  which  the  law 
seeks  to  prevent — for  instance,  the  monopoly 
— but  require  further  acts  in  addition  to  the 
mere  forces  of  nature  to  bring  that  result  to 
pass,  an  Intent  to  bring  it  to  pass  is  neces- 
sary in  order  to  produce  a  dangerous  prob- 
ability that  It  will  happen.    Com.  ▼.  Peaslee, 


177  Mass.  267,  272,  59  N.  E.  55.  Bui  when 
that  intent  and  the  consequent  dangerous 
prdbahility  emist^  this  statute,  like  many  oth- 
ers^ and  like  the  common  law  in  some  cases, 
directs  itself  against  that  dangerous  prohahiU 
ity  as  well  as  against  the  completed  result.** 
(Italics  ours.)  In  Aikens  v.  Wisconsin,  25  Sup. 
Ct  3,  49  L.  Ed.  164,  it  is  said:  "No  conduct 
has  such  an  absolute  privilege  as  to  justifjr 
all  possible  schemes  of  which  it  may  be  a 
part  The  most  innocent  and  constitutionally 
protected  of  acts  or  omissions  may  be  made 
t  step  in  a  criminal  plot  and,  if  it  is  a  step 
in  a  plot  neither  its  innocence  nor  the  Con- 
stitution is  sufficient  to  prevent  the  punish- 
ment of  the  plot  by  law."  See,  also,  National 
Cotton  Oil  Co.  v.  State  of  Texas,  25  Sup.  Ct 
879,  49  L.  Ed.  689,  and  Gwynn  v.  Citizens' 
Tel.  Co.,  69  a  O.  434,  48  8.  E.  460,  67  L.  R. 
A.  111.  In  15  Enc.  of  Law,  934,  it  is  said: 
"Where  a  contract  belongs  to  a  class  which 
is  reprobated  by  public  policy,  it  will  be  de- 
clared Illegal,  though  in  that  particular  in- 
stance no  actual  injury  may  have  resulted 
to  the  public,  as  the  test  is  the  evil  tendency 
of  the  contract  and  not  its  actual  results." 

The  principles  Just  stated  show  that  the 
different  acts  alleged  in  the  complaint  in 
combination  with  the  intent  to  efl>ect  the  re- 
sult of  lessening  or  toiding  to  lessen  full  and 
firee  competition  in  an  unreasonable  manner, 
were  unlawful  and  against  the  public  policy 
of  this  state.  Upon  all  other  questionB  in  the 
case  this  court  concurs  in  the  rulings  of  his 
honor  the  circuit  Judge,  for  the  reasons  stat- 
ed in  his  order. 

It  Is  the  judgment  of  this  court,  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

Judge  D.  A.  TOWNSBND  sat  In  place  of 
Mr.  Justice  WOODS,  dtequalilled. 
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(123  Qa.  441) 

PARKEB  ▼*  BALLARD. 

(Supreme  Court  of  Georgia.     June  17,  1905.) 

1.  Witness  —  Coio-fiTKNor  —  Tbansaction 
WITH  Decedeitt. 

Where  an  equitable  petition  was  filed  by 
the  administrator  of  the  cantor  eeekiniT  to  can- 
cel a  deed  on  the  ground  that  the  deceased  was 
mentally  incapable  of  making  it,  that  it  was 
procured  by  fraud  and  undue  influence,  and  that, 
while  it  purported  to  be  made  in  consideration 
of  services  rendered  by  the  grantee  to  the  gran- 
tor, no  such  services  were  m  fact  rendered,  on 
the  trial  the  grantee  was  incompetent  to  testi- 
fy that  services  were  In  fact  rendered  to  the 
grantor  by  himself  and  his  children,  and  to 
state  the  character  of  such  services. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  S  664.] 

2.  BviDBxvcE— Petition  in  Coubt  of  Rscobd. 

The  contents  of  a  petition  filed  in  a  court 
of  record  in  a  county  other  than  that  where  the 
trial  took  place  should  be  proved  bv  a  certified 
copy  of  the  record,  and  not  by  parol. 

3.  Deei>— Action  to  Cancel  —  Incapacity- 
Undue  Influence— New  Trial. 

In  an  equitable  action  brought  by  the  ad- 
ministrator of  the  grantor  to  cancel  a  deed  on 
the  ground  of  want  of  mental  capacity  on  the 
part  of  such  grantor  to  make  it,  and  on  the 
ground  that  it  was  procured  by  fraud  and  undue 
influence  exercised  by  the  grantee,  wbere  it  was 
alleged  by  the  plaintiff  that  the  deed  purported 
to  be  made  in  consideration  of  services  render- 
ed to  the  grantor  by  the  grantee,  but  that  in 
fact  no  services  were  rendered,  and  that  the 
grantee  had  been  fully  paid  for  any  services 
which  he  may  have  rendered,  but  that,  if  it 
should  be  found  that  any  such  services  were 
rendered,  the  plaintiff  was  ready  and  offered 
to  pay  the  va!ue  therdof  in  order  to  bav3  the 
deed  canceled;  and  where,  on  the  trial,  some 
evidence  was  introduced  by  the  defendant  to 
sliow  certain  services  rendered,  but  no  estimate 
of  their  value  was  made  by  the  witnesses:  and 
where  the  court  submitted  special  questions  of 
fact  to  the  jury,  one  of  which  inquired  if  any 
services  had  been  rendered,  and,  if  so,  what 
was  their  value ;  and  where  it  does  not  appear 
that  any  objection  was  made  to  such  question, 
and  no  error  is  assigned  in  the  motion  for  new 
trial  or  by  bill  of  exceptions  on  the  submission 
of  that  issue — under  such  circumstances  it  fur- 
nished no  ground  for  a  motion  for  new  trial 
on  behalf  of  the  defendant  that  the  jury  fixed 
a  valuation  upon  such  services  in  their  verdict, 
thu»  finding  in  his  faVor  such  sum. 

4.  Same— Evidence. 

Considering  the  entire  evidence,  both  that 
in  regard  to  the  question  of  mental  caoacity  of 
the  grantor  to  make  the  deed  involved  in  this 
case,  and  that  introduced  by  the  defendant  tend- 
ing to  show  recognition  of  the  deed  during  lucid 
intervals  after  it  was  made,  the  verdict  was 
supported  by  the  evidence. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Jasper  County; 
H.  G.  Lewis,  Judge. 

Action  by  B.  W.  Ballard,  administrator, 
against  L.  B.  Parker,  administrator.  Judg- 
ment for  plalntifTv  and  defendant  brings  er- 
ror.   Affirmed. 

B.  W.  Ballard,  as  administrator  of  8.  R. 
Parker,  deceased,  filed  an  equitable  petition 
against  L.  B,  Parker  in  the  superior  court 
of  Jasper  county  seeking  to  Tecover  certain 
land,  and  to  hare  a  deed  made  by  the  de- 
ceased tt>  the  defendant  canceled  on  the 
ground  that  the  deceased  did  not  have  men- 
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tal  capacity  to  make  it,  and  that  It  was  pro- 
cured by  undue  influence.  By  amendment 
the  plaintiff  alleged  that  the  deed  sought  to 
be  canceled  expressed  a  consideration  of 
services  rendered;  that  this  was  wholly 
fictitious,  and  no  such  services  were  render- 
ed by  the  defendant  to  the  deceased;  that 
the  defendant  had  been  fully  paid  for  any 
services  which  he  may  have  rendered;  and 
that,  if  it  should  be  found  that  any  services 
were  rendered,  the  plaintiff  was  ready  and 
offered  to  pay  the  value  thereof,  as  an  offer 
and  tender  precedent  to  having  the  deed 
canceled.  Mesne  profits  were  also  claimed. 
The  defendant  admitted  that  he  was  in  pos- 
session of  the  land,  and  claimed  it  as  own- 
er, but  denied  the  substantial  allegations  on 
which  the  plaintiff  based  his  claim  for  re- 
lief. On  the  trial  the  evidence  was  con- 
flicting. The  defendant  introduced  some 
evidence  to  show  that  he  and  his  children 
rendered  services  to  the  deceased  in  the 
latter  part  of  his  life,  while  he  was  feeble 
and  in  bad  health.  No  witness  gave  any 
opinion  as  to  the  value  of  such  services.  The 
case  was  submitted  to  the  Jury  on  special 
questions  of  fact,  and,  so  far  as  the  xecord 
discloses,  no  objection  was  made  to  the  ques- 
tions propounded.  The  Jury,  in  answer  to 
them,  found  that  the  de'ed  was  void  for  want 
of  mental  capacity  on  the  part  of  the  maker: 
that  a  reasonable  rental  value  of  the  land 
was  $150,  and  that  the  defendant  rendered 
services  to  the  deceased  of  the  value  of  $150. 
A  motion  for  a  new  trial  was  overruled,  and 
the  defendant  excepted. 

F.  Jordan  &  Son,  for  plaintiff  in  error. 
Greene  F.  Johnson,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts).  1. 
The  administrator  of  the  grantor  being  the 
plaintiff  in  the  proceeding  to  cancel  the 
deed,  the  purported  consideration  of  which 
was  services  rendered  to  the  deceased  by 
the  defendant,  the  latter  was  an  incompetent 
witness  to  testify  that  he  and  his  children 
had  rendered  services  to  the  deceased.  The 
rendering  of  such  services  by  him  was  a 
transaction  between  him  and  the  deceased. 
Moreover,  services  rendered  by  his  children 
were  Irrelevant,  except  in  so  far  as  they 
might  be  treated  on  the  same  basis  as  serv- 
ices rendered  by  him,  on  the  ground  that  he 
was  entitled  to  such  service.  Acts  1900,  p. 
57;  Civ.  Code  1895,  §  5269. 

2~4h  The  other  rulings  complained  of  suf- 
ficiently appear  in  the  headnotes,  except  as 
to  the  finding  of  the  Jury  in  regard  to  the 
yalue  of  the  services  of  the  defendant.  The 
plaintiff  sought  to  cancel  the  deed  of  the 
defendant  on  the  ground  that  the  grantor  was 
non  compos  mentis.  On  its  face  it  purported 
to  be  made  upon  a  consideration  of  serv- 
ices rendered  and  to  be  rendered. .  Plaintiff 
denied  that  any  such  services  had  been  ren- 
dered, and  claimed  that  they  were  altogeth- 
er fictitious.    But  he  alleged  that,  if  it  should 
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appear  that  any  ludi  serylces  had  in  fact 
been  rendered,  he  was  ready  and  offered  to 
pay  the  value  thereof  before  having  the 
deed  canceled.  As  he  denied  that  there  were 
any  such  services,  and  only  made  the  offer 
to  do  equity  in  the  case  if  it  should  be 
found  that  there  were  any,  it  was  not  in- 
cumbent on  him  to  disprove  his  own  case 
by  introducing  evidence  to  show  that  there 
were  such  services,  and  what  was  their 
value. 

On  the  trial  the  defendant  introduced  evi- 
dence for  the  purpose  of  showing  that  some 
services  were  rendered,  but  did  not  prove 
what  they  were  worth.  The  court  submitted 
the  case  to  the  Jury  upon  special  questions 
of  fact,  one  of  which  inquired,  "Were  any 
services  rendered  S.  R.  Parker  by  the  de- 
fendant, and,  if  so,  what  is  the  value  of 
such  services?'  In  answer  to  this  the  Jury 
found  the  value  to  be  $150.  No  exception  or 
objection  appears  to  have  been  taken  at 
the  time  to  the  submission  of  this  issue  to 
the  Jury,  nor  does  the  motion  for  a  new  trial 
or  the  bill  of  exceptions  contain  any  excep- 
tion or  assignment  of  error  to  such  submis- 
sion. The  motion  for  a  new  trial  alleges 
only  that  the  finding  of  the  Jury  as  to  the 
value  of  such  services  was  contrary  to  the 
evidence,  and  without  evidence  to  support 
it  Under  these  circumstances,  if  the  jury, 
after  having  found  that  the  grantor  did  not 
have  mental  capacity  to  make  a  deed,  put 
a  valuation  upon  the  defendant's  services 
fron^  the  best  information  which  was  fur- 
nished them,  we  are  of  the  opinion  that  it 
would  not  furnish  a  ground  for  a  new  trial 
at  the  instance  of  the  defendant  If  the 
plaintiff  were  complaining  of  such  finding, 
perhaps  the  case  might  be  different  But 
the  verdict  seems  to  have  been  in  favor  of 
the  defendant  for  more  than  in  strictness 
he  may  have  been  entitled  to. 

Judgment  affirmed. 


(128  Oa.  468) 

BOSTON  MERCANTILE  CX>.  et  al.  v.  OULD- 
CARTER  CO.  et  al. 

(Supreme  Court  of  Georgia.     June  17,  1905.) 

1.  InSOLVENCT  —  JUBISDICTION  ~  FbOCEED- 

iNOS  IN  Bankruptcy. 

When  proceedings  have  been  begun  under 
the  federal  bankruptcy  act  of  July  1,  1898,  c. 
541,  30  Stat.  544  [U.  S.  Comp.  St  1901,  p. 
3418],  the  operation  of  the  insolvent  traders* 
act  (Civ.  Code  1895,  §§  2716-2722)  is.  as  to  the 
subject  of  the  suit,  suspended;*  but  in  the  ab- 
sence of  any  proceeding  in  the  United  fitates 
courts,  the  state  courts  have  jurisdiction  to  try 
all  cases  coming  within  the  purview  of  the  act 
last  mentioned. 

2.  Corporation  —  Insolvency  —  Receiver. 

The  petition  was  awkwardly  drawn,  but 
was  sufficient  to  authorize  the  order  granted, 
appointing  a  receiver,  and  making  the  injunc- 
tion permanent 

3.  Injunction  —  Petition  —  VERincATioN. 

The  affidavit  of  the  attorney  for  the  plain- 
tiff in  a  petition  for  injunction  and  receiver, 
to  the  effect  that  be  knows  the  recitals  of  fact 


in  the  petition  to  bs  true,  is  a  sufficient  verifi- 
cation of  the  petition. 

[Ed.  Note. — For  cases  In  point,  see  voL  39, 
Cent  Dig.  Pleading,  Si  898-^1.] 

4.  New  TRiAii— Introduction  of  Bvidbncb. 

The  admission  of  relevant  evidence  at  any 
stage  of  a  case  is  never  ground  for  a  new  trial. 
This  is  so  though  the  party  offering  the  evi- 
dence, which  consisted  of  affidavits,  failed  to 
comply  with  an  order  of  the  court  requiring 
that  all  affidavits  to  be  used  as  evidence  be  filed 
in  the  clerk's  office  a  given  number  of  days  be- 
fore the  day  set  for  the  hearing. 
6.  Tri Air— Argument  on  Demurrer. 

Where,  at  an  interlocutory  bearing  of  a 

Setition  for  injunction  and  receiver,  to  which  a 
emurrer  has  been  filed,  the  whole  cajse  is  heard 
together  on  the  petition,  demurrer,  answer,  and 
evidence,  it  is  not  error  to  refuse  to  allow  the 
defendant  to  open  and  conclude  the  argument 
on  the  demurrer. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trial,  H  44-47.] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Thomas  Coun- 
ty; R.  Q.  Mitchell,  Judga 

Action  by  the  Oold-Carter  Company  and 
others  against  the  Boston  Mercantile  Com- 
pany and  others.  Judgment  for  plaintlffls. 
and  defendants  bring  error.    Afilrmed. 

M.  Baun  and  L.  W.  Brancli,  for  plaintiffs 
in  error.  Hansell,  Maclntyre  &  Maclntyr^ 
W.  H.  Hammond,  S.  A  Roddenberry,  Roscoe 
Luke,  W.  C.  Suodgrass,  and  Theo.  Titus,  foi 
defendants  in  error. 

CANDLER,  J.  The  case  laid  by  the  peti 
tlon  is  substantially  as  follows:  The  Bostoi 
Mercantile  Company,  a  trading  corporation 
doing  business  in  Boston,  Thomas  county, 
Georgia,  is  Indebted  to  plaintiffs  in  name^ 
amounts;  the  debts  being  matured,  unpaid 
and  unsecured,  and  amounting  to  more  thac 
one-third  of  the  unsecured  indebtedness  ol 
the  corporation,  which  is  insolvent  Payment 
has  been  demanded  and  refused.  On  January 
13,  1905,  W.  Z.  Brantley,  C.  P.  McRae,  Fred 
Feltham,  and  C.  R.  McRae,  all  stockholders 
of  the  Boston  Mercantile  Company,  presented 
to  the  superior  court  of  Thomas  county  a  pe- 
tition praying  the  court,  for  reasons  therein 
set  forth,  to  permit  the  surrender  of  the  fran- 
chise of  the  Boston  Mercantile  Company,  and 
for  the  appointment  of  a  receiver  to  take  and 
hold  the  assets  of  the  corporation,  so  that  they 
might  be  duly  administered,  and  that  the  funds 
arising  therefrom,  if  any,  remaining  after 
payment  of  creditors,  be  distributed  among 
the  stockholders  as  their  interests  might  ap- 
pear. The  court  accepted  the  surrender  of 
the  franchise  and  appointed  a  receiver  as 
prayed.  On  January  10,  1005,  the  petitioning 
stockholders  appeared  before  the  court  and 
asked  leave  to  dismiss  their  petition,  "and 
upon  said  motion  the  court  passed  an  order 
dismissing  the  petition,  and  directing  the  re- 
ceiver *  *  *  to  surrender  the  assets  to 
the  petitioners  in  said  petition,'*  which  was 
done.  **The  order  passed  upon  the  petition  of 
said  stockholders  enjoined  all  creditors  from 
proceeding  In  any  manner  to  enforce  their 
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claims  against  said  corporation,  and  required 
tbem  to  appear  In  this  court  and  prove  tbelr 
claims,  and  assert  whatever  legal  rights  they 
may  have  In  the  premises  In  the  said  proceed- 
ings." It  was  alleged  that  the  surrender  of  the 
franchise  of  the  corporation  as  set  out  left  the 
assets  which  were  In  the  hands  of  the  receiver 
without  any  person  legally  qualified  to  admin- 
ister them,  and  that  there  was  "manifest  dan- 
ger of  loss  or  destruction  of  same,  or  mate- 
rial injury  to  those  Interested  In  said  assets." 
The  stockholders  of  the  Boston  Mercantile 
Company  are  continuing  the  business  of  that 
concern  as  a  partnership  under  the  name  of 
the  Boston  Mercantile  Company.  An  indebt- 
edness was  alleged  against  this  firm  in  the 
same  amounts  and  on  the  same  claims  as 
those  charged  against  the  corporation  in  the 
outset  of  the  petition.  It  was  also  alleged 
that  the  firm  was  insolvent,  and  that  the 
amount  due  by  it  to  the  plaintiffs  constituted 
more  than  one-third  of  the  xinsecured  debts 
of  the  Insolvent  firm.  The  prayers  of  the  pe- 
tition were  (1)  that  a  receiver  be  appointed 
to  take  and  hold,  subject  to  the  order  of  the 
court,  all  the  assets  of  the  Boston  Mercantile 
Company  and  of  said  insolvent  firm  of  trad- 
ers ;  (2)  that  the  Boston  Mercantile  Company 
and  said  insolvent  firm  of  traders  be  enjoined 
from  selling  or  disposing  of  or  incumbering 
any  of  said  assets ;  and  (3)  for  judgment  for 
the  amounts  alleged  to  be  due,  for  general 
relief,  and  for  process.  The  defendants  de- 
murred to  the  petition  on  numerous  grounds, 
but  the  demurrer  was  overruled.  They  also 
filed  an  answer  in  which  the  material  allega- 
tions of  the  petition  were  denied.  They  also 
denied  the  existence  of  any  partnership  com- 
posed of  the  stockholders  of  the  Boston  Mer- 
cantile Company,  and  averred  that,  after  the 
appointment  of  a  receiver  and  the  dismissal 
of  the  petition  of  the  stockholders,  the  assets 
of  the  corporation  were  turned  over  by  the 
receiver,  not  to  the  stockholders  as  individ- 
uals, but  to  the  corporation  through  its  pres- 
ident The  court  granted  a  restraining  order 
and  appointed  a  temporary  receiver.  At  the 
hearing  the  evidence  offered  went  mainly  to 
the  value  of  the  assets  of  the  Boston  Mercan- 
tile Company  in  the  bands  of  the  receiver, 
and  was  quite  conflicting.  There  was  no  evi- 
dence of  the  existence  of  any  partnership 
consisting  of  the  stockholders  of  the  corpo- 
ration, nor  did  it  appear  that  the  stockhold- 
ers, as  individuals,  had  ever  been  in  pos- 
session of  the  assets.  On  the  contrary,  it 
appeared  that  the  order  of  January  16,  1905, 
granted  upon  the  request  of  the  stockhold- 
ers for  leave  to  dismiss  their  former  peti- 
tion, directed  "that  the  receiver  be  dischar- 
jEred.  and  that  he  turn  over  to  the  plaintiff  the 
Boston  Mercantile  Company,  through  its  pres- 
ident, W.  Z.  Brantley,  all  of  the  property  and 
assets  of  said  corporation,  and  the  keys  of 
said  store."  After  hearing  the  evidence  and 
arguments,  the  court  passed  the  following  or- 
der: "Upon  hearing  had  this  day  it  is  or- 
dered, considered,  and  adjudged  that  injunc- 


tion issue  as  prayed,  and  that  James  M. 
Jones,  Esq.,  be,  and  he  is  hereby,  appointed 
permanent  receiver  and  ordered  to  take 
charge  of  all  the  assets  of  the  defendant  It 
is  further  ordered  that  the  receiver  keep  open 
the  storehouse  of  defendant,  and  proceed  to 
sell  at  retail  the  stock  of  goods,  keeping  a 
strict  account  of  all  sales  made,  and  report 
same  to  the  court  Said  receiver  is  author- 
ized to  employ  only  such  assistants  as  are 
actually  necessary  to  carry  on  the  business. 
and  pay  the  assistants  weekly,  taking  their 
receipt  for  same  as  his  vouchers."  The  de- 
fendants except  to  this  order,  to  the  overrul- 
ing of  their  demurrer,  to  the  refusal  of  the 
court  below  to  allow  them  the  opening  and 
conclusion  of  the  argument  on  the  demurrer, 
and  to  the  admission  of  certain  evidence  over 
their  objection. 

1.  An  important  question  raised  by  the  de- 
murrer is  whether  jurisdiction  of  the  suit 
was  in  the  state  court  or  in  the  federal  court. 
It  is  urged  that  the  passage  of  the  federal 
bankruptcy  act  of  July  1,  1898,  c.  541,  80 
Stat  544  [U.  S.  Comp.  St  1901,  p.  8418],  had 
the  effect  to  suspend  the  operation  of  our 
insolvent  traders*  law,  and  that  while  the 
United  States  law  is  in  force  all  proceedings 
to  administer  the  estate  of  an  insolvent  trad- 
er must  be  brought  in  the  federal  court  un- 
der the  bankruptcy  law.  That  the  Georgia 
insolvent  traders'  act  is  in  some  respects 
similar  to  a  state  bankruptcy  law  \a  undoubt- 
edly true,  and  attention  has  been  called  by 
this  court  to  these  features  of  the  act  in 
Comer  v.  Coates,  C9  Ga.  491,  and  Ryan  v. 
Kingsbury,  88  Ga.  861-389,  14  S.  E.  596.  In 
the  first  of  these  cases  the  court  through 
Chief  Justice  Jackson,  in  discussing  the  in- 
solvent traders*  act,  said  (page  495):  "It  is 
putting  a  trader  in  bankruptcy  and  relieving 
him  from  past  debts,  as  far  as  state  legisla- 
tion can  do;"  and  upon  the  authority  of  this 
case,  and  that  of  Ryan  v.  Kingsbury,  supra, 
the  United  States  Circuit  Court  in  the  case 
of  Carling  v.  Seymour  Lumber  Co.,  8  Am. 
Bankr.  Rep.  29,  113  Fed.  483,  51  C.  C.  A.  1, 
held  that  the  Georgia  insolvent  traders'  act 
"is  a  kind  of  state  bankruptcy  law,  putting 
a  trader  In  bankruptcy  and  relieving  him 
from  past  debts  aa  far  as  state  legislation 
can  do  so,  but  its  operation  was  suspended 
by  the  passage  of  the  bankrupt  act  of  1898." 
This  case,  as  well  as  that  of  Comer  v.  Coates, 
proceeds  upon  the  idea  that  the  insolvent 
traders*  act  contains  that  essential  to  a  valid 
banlorupt  law — a  provision  that  the  debtor 
shall  be  relieved  from  further  liability  on  his 
then  existing  debts.  How  this  idea  could 
ever  have  obtained,  we  are  at  a  loss  to  un- 
derstand. The  only  warrant  for  it  is  in  Civ. 
Code  1895,  i  2722,  which  is  as  follows:  "It 
shall  be  in  the  power  of  the  chancellor,  in  his 
final  judgment  in  the  cases  provided  for,  to 
express  his  opinion,  if  the  facts  authorize  it, 
that,  from  the  facts  as  they  have  transpired 
during  the  progress  of  the  cause,  the  defend- 
ant has  honestly  and  fairly  delivered  up  his 
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assets  for  distribution  under  the  law,  and 
to  recommend  to  the  creditors  of  the  defend- 
ant that  they  release  him  from  further  lia- 
bility." In  its  last  analysis,  this  section 
means  nothing  more  than  that  the  jud^e 
shall  have  power  to  ezpress  his  opinion  in 
open  court  as  to  the  good  faith  which  the  de- 
fendant has  shown  in  surrendering  his  assets 
to  the  receiver,  and  to  give  some  benevolent, 
but  useless,  advice  to  the  creditors.  He  may 
play  Portia  to  the  creditors'  Shylock,  remind- 
ing them  that  "the  quality  of  mercy  is  not 
strained,"  and  admonishing  them:  'Though 
Justice  be  thy  plea,  remember  this:  that  in 
the  course  of  Justice  none  of  us  should  see 
salvation.  We  do  pray  for  mercy,  and  that 
same  prayer  doth  teach  us  to  render  the 
deeds  of  mercy."  But  If,  like  Shylock,  the 
creditors  should  fail  to  appreciate  the  beauty 
of  this  advice,  and  should  demand  to  the  ut- 
most the  pound  of  flesh,  the  law  of  Qeorgia, 
unlike  that  of  Venice,  affords  no  avenue  by 
which  the  unfortunate  debtor  can  "get  back 
at"  his  adversary.  We  have  yet  to  learn  of  a 
case  where  even  the  scant  power  given  by  the 
Ck)de  section  has  been  exercised  by  any  chan- 
cellor. In  Comer  v.  Ck)ates,  supra,  the  ques- 
tion whether  a  debtor  could  be  released  from 
his  debts  by  the  exercise  of  the  power  con- 
ferred on  the  trial  Judge  in  the  Ck>de  section 
under  consideration  was  not  even  remotely 
involved,  so  that  the  assertion  of  the  learned 
chief  Justice  that  the  insolvent  traders'  act 
is  "putting  a  trader  in  bankruptcy,  and  re- 
lieving him  from  past  debts,  so  far  as  state 
legislation  can  do  so,"  may  well  be  consid- 
ered as  obiter  and  not  binding  on  this  court; 
while  the  ruling  of  Judge  Shelby  in  Garling 
V.  Seymour  Lumber  Co.,  supra,  which  rests 
upon  the  authority  of  that  case,  may  be  dis- 
missed from  consideration  upon  the  ground 
that  the  learned  Jurist  who  delivered  the 
opinion  was  simply  misled  by  the  dictum 
above  referred  to. 

The  insolvent  traders'  act  is  unquestion- 
ably an  insolven<7  law,  but,  as  we  have  seen, 
it  lacks  one  necessary  element  of  a  bank- 
ruptcy law,  viz.,  a  provision  that  after  dis- 
charge the  debtor  shall  be  released  from  fur- 
ther liability  on  his  debts.  If,  after  proceed- 
ings have  been  begun  under  its  terms,  the 
federal  court  obtains  Jurisdiction  of  the  per- 
son or  property  of  the  defendant,  either  by 
a  voluntary  petition  in  bankruptcy,  or  by  a 
suit  filed  by  other  creditors  of  the  defendant, 
there  can  be  no  doubt  that  the  state  court 
must  yield  Jurisdiction.  Merry  v.  Jones,  119 
Ga.  643,  46  S.  B.  861.  But  where  the  bank- 
rupt court  has  never  taken  Jurisdiction,  we 
do  not  deem  it  to  be  necessary  for  creditors 
to  go  into  the  federal  court  in  preference  to 
the  state  court  The  law  on  this  subject  is 
fully  and  clearly  stated  in  Collier  on  Bank- 
ruptcy (4th  Ed.)  531,  from  which  we  quote 
OE  follows:  "No  bankruptcy  law  since  that 
of  1800  has  contained  any  provision  declaring 
the  effect  of  such  a  law  on  analogous  state 
laws.    That  law  (section  61)  provided  as  fol- 


lows: This  act  shall  not  repeal  or  annul,  or 
be  construed  to  repeal  or  annul,  the  laws  of 
any  state  now  In  force,  or  which  may  be  here- 
after enacted,  for  the  relief  of  insolvent  debt- 
ors, except  so  far  as  the  same  may  affect 
persons  who  are  or  may  be  within  the  pur- 
view of  this  act'  9o  far  as  it  goes,  the  clause 
quoted  is  doubtless  still  the  law.  There  was 
no  need  to  insert  it  in  subsequent  statutes, 
for,  ere  the  act  of  1841  was  passed,  the  Su- 
preme Court  had  delivered  two  epoch-making 
decisions,  which  settled  the  law  on  the  sub- 
ject: (1)  That,  when  Congress  has  exercised 
its  constitutional  power  to  enact  a  uniform 
bankruptcy  law,  all  existing  state  insol- 
vency laws  applying  to  the  same  persons  are 
suspended;  but  (2)  that  this  power  not  beln^ 
exclusive,  state  laws  are  valid  and  continue 
operative  so  far  as  they  do  not  conflict  with 
the  paramount  federal  law."  Sturges  v. 
Crowningshield,  4  Wheat  122,  4  L.  Ed.  529; 
Ogden  V.  Saunders,  12  Wheat  213,  6  L.  Ed. 
606. 

2.  It  must  be  admitted  that  the  petition 
was  awkwardly  drawn.  No  good  reason  ap- 
pears why  the  stockholders  of  the  Boston 
Mercantile  Company,  as  a  partnership,  should 
have  been  made  parties  to  the  action.  It 
seems  that  an  effort  was  made  by  them  to 
dissolve  the  corporation  of  which  they  were 
members,  that  they  offered  to  surrender  thehr 
franchise  to  the  court,  and  that  this  offer 
was  accepted.  It  is  not  necessary  to  dis- 
cuss the  question  whether  the  existence  of 
a  corporation  may  be  terminated  in  this 
manner.  It  Is  sufficient  to  say  that  after 
the  attempt  was  made  to  kill  the  subject 
restoratives  were  applied,  and  it  was  brought 
back  to  life.  In  fact  it  was  never  "entirely 
dead."  According  to  the  petition,  the  as- 
sets of  the  corporation  were  turned  over  to 
the  petitioning  stockholders,  presumably  in 
their  individual  capacity.  If  such  were  the 
case,  the  indiyiduals  would  hold  the  assets 
merely  in  trust  for  the  corporation.  But  the 
evidence  shows  that  the  assets  were  turned 
over  to  the  corporation  itself,  through  Its 
officers,  and  the  stockholders  were  not  shown 
to  have  been  connected  in  the  slightest  man- 
ner with  the  business  or  the  assets  in  their 
Individual  capacity  or  ai|  a  partnership.  The 
petition  was  also  faulty  in  that  It  alleged  two 
distinct  debts  to  be  due  to  the  plaintiffs  by 
two  distinct  legal  entities — one  the  Boston 
Mercantile  Company,  a  corporation,  and  the 
other  the  Boston  Mercantile  Company,  a  part- 
nership composed  of  named  individuals.  But 
construing  the  petition  In  the  light  of  the 
undisputed  evidence,  it. appears  that  the  in- 
debtedness sued  on  was  due  to  the  plain- 
tiffs by  the  corporation,  and  that,  had  all 
reference  to  the  stockholders  as  a  partner- 
ship been  left  out,  the  petition  would  have 
been  good«  The  action  was  one  more  against 
the  property  involved  than  the  parties  in 
whose  possession  it  was,  and,  as  there  was 
no  dispute  as  to  who  the  real  debtor  was,  or 
as  to  the  Justice  of  the  debt,  the  granting 


Ga.) 


CBNTBAL  OF  QJBOBGIA  BY.  CO.  t.  OOBTATOWSEY. 


469 


of  the  Injunction  and  appointing  of  a  re- 
oeiver  by  the  court  In  the  face  of  the  demur- 
rer setting  up  the  technical  misjoinder  of 
parties  will  not  be  held  error. 

3.  dr.  Code  1895,  §  49G6,  requhres  that  "pe- 
titions for  a  restraining  order,  Injunction, 
receiver,  or  other  extraordinary  equitable  re- 
lief should  be  verlfled  positively  by  the  petl- 
tloner,  or  supported  by  other  satisfactory 
proofs.*'  This  does,  not  mean  that  only  the 
petitioner  may  verify  the  petition,  but  that 
whatever  verification  is  had  shall  be  positive 
in  character.  Therefore,  where,  as  in  the 
present  case,  the  attorney  for  the  petitioner 
makes  a  positive  affidavit  that  of  his  own 
knowledge  the  recitals  of  fact  in  the  petition 
are  true,  the  verification  of  the  petition  is 
sufficient  See  Dunham  v.  Curtis,  92  Ga.  614, 
17  S.  S.  910. 

4.  It  appears  that,  by  an  order  of  court 
passed  prior  to  the  hearing,  all  affidavits  to 
be  used  as  evidence  were  required  to  be  filed 
at  least  three  days  in  advance  .of  the  hear- 
ing, but  that  nevertheless  certain  affidavits 
were  allowed  in  evidence  over  the  objection 
of  the  defendants,  which  were  filed  on  the 
day  of  the  hearing,  and  of  which  the  defend- 
ants had  no  notice  of  service.  It  does  not 
appear,  however,  that  the  defendants  asked 
for  time  iu  which  to  meet  these  affidavits. 
The  admission  of  these  affidavits  is  assigned 
as  error.  Clearly  this  was  a  matter  within 
the  sound  discretion  of  the  trial  Judge,  and 
that  discretion  will  not  be  controlled  unless 
It  is  shown  to  have  been  abused.  No  such 
showing  was  made  in  this  case.  Blectric  IL 
Co.  V.  Savannah  R.  Co.,  87  Ga.  261,  18  S.  B. 
512. 

5  Error  is  also  assigned  upon  the  refusal 
of  the  court  to  allow  the  defendants'  counsel 
the  opening  and  conclusion  of  the  argument 
on  the  demurrer  filed  to  the  petition.  It 
appears  that  the  demurrer  was  considered 
at  the  interlocutory  hearing,  along  with  the 
evidence  introduced,  and  that  the  plaintiffs 
were  allowed  to  open  and  conclude  on  the 
case  as  a  whole.  We  see  no  error  in  this. 
Had  the  demurrer  been  heard  separately  at 
the  proper  time,  upon  the  single  question 
whether  or  not  the  petition  made  out  a  case 
to  warrant  the  grant  of  the  equitable  relief 
sought,  the  defendants  would  undoubtedly 
have  been  entitled  to  open  and  conclude  the 
argument;  but  where,  at  an  Interlocutory 
hearing,  the  entire  case  Is  heard,  to  deter- 
mine whether  the  plaintiff  is  entitled  to  equi- 
table relief,  the  demurrer  has  no  special  or 
favored  standing  as  to  the  argument,  and 
it  is  not  error  to  grant  the  opening  and  con- 
clusion to  the  plaintiff  on  the  whole  case. 

The  foregoing  disposes  of  the  material 
questions  made  by  the  bill  of  exceptions. 
Some  of  the  grounds  of  the  demurrer  are  not 
true  in  fact,  as,  for  Instance,  those  which 
raise  the  point  that  the  petition  does  not  al- 
lege that  the  defendants  are  insolvent,  and 
that  it  fails  to  show  that  tbe  plaintiffs  own 
one-third  of  the  unsecured  debts  of  the  In- 


solvent corporation.  Further  comment  upon 
these  points  is,  of  course,  unnecessary.  A 
careful  examination  of  the  entire  record  con- 
vinces us  that  the  Judgment  of  the  court 
below  should  not  be  disturbed. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(12S  Ga.  866). 
CENTRAL  OF  GEORGIA  RT.  CO.  v.  GOR- 
TATOWSKY  et  al. 

(Supreme  Court  of  Georgia.     Jane  16,  1905.) 

1.  TBIAI/— DlBECTIWO  Vebdict. 

A  presiding  judge  of  a  teial  court  sboald 
not  direct  the  jury  to  find  a  verdict  in  favor  of 
one  party  against  the  other,  except  where  there 
is  no  conflict  in  the  evidence,  and  that  iDtro- 
duced,  with  all  reasonable  deauctions  or  infer- 
ences therefrom,  demands  a  particular  verdict. 
Where  there  is  conflict  in  the  evidence  on  mate- 
rial issues,  it  Is  error  to  direct  a  verdict. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  M  876-^80.1 

2.  Contbaox^What  Constitutes. 

In  order  to  make  a  contract,  there  must 
be  an  agreement  of  parties.  If  there  is  a  propo- 
sition, but  it  is  not  accepted,  no  binding  con- 
tract results. 

8.  CABBIEBa— GONTBACr  OF  Shifmsnt— Ml8* 
TAKB. 

If  shippers  applied  to  a  railroad  agent  for 
a  rate  for  the  transportation  of  certain  men  and 
horses,  and  the  agent  (who  was  a  "commercial 
agent,  whose  duty  it  was  to  solicit  business")! 
not  having  authority  to  make  a  special  rate, 
telegraphed  to  the  general  agent  for  the  pur- 
pose 01  obtaining  one,  and  the  general  agent 
replied,  through  the  telegraph  office  of  the  road, 
stating  a  rate,  but  by  an  error  in  transmission 
the  telegram,  as  delivered  to  the  agent  dealing 
with  the  shipper,  stated  an  amount  lower  than 
the  general  agent  had  written  in  the  original 
telegram,  and  if  upon  receipt  of  such  telegram 
the  agent  correctly  quoted  a  rate  as  stated  in 
it  to  the  shippers,  and  if  they  accepted  such  of- 
fered rate  in  good  faith,  and  the  mistake  was 
not  evident,  and  they  did  not  have  knowledge  of 
it,  this  created  a  binding  contract  upon  the 
company. 

4.  Same. 

If  the  mistake  was  evident  on  Its  face 
or  known  to  the  shippers,  they  could  not  seize 
upon  it  to  take  an  unfair  advantage  of  the  oth- 
er party. 

5.  Samb— Rbsoisbion. 

If  a  contract  is  made,  one  party  to  it  can- 
not rescind  it  by  merely  giving  notice  to  the 
other  of  its  intention  to  do  so,  without  the 
agreement  or  assent  of  such  other;  but  it  may 
be  rescinded  with  the  assent  of  both  parties. 

[Ed.  Note. — For  cases  in  point,  sea  voL  11, 
Oent.  Dig.  Contracts,  SS  1146-1150.] 

6.  TBIAIi—DlBECTINO  VbBDICT. 

This  case  should  have  been  submitted  to 
the  jury,  and  It  was  error  to  direct  a  verdict. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dougherty 
County;  W.  N.  Spence,  Judge. 

Action  by  A.  C.  Gortatowsky  and  others 
against  the  Central  of  Georgia  Railway  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Reversed. 

A.  C.  Gortatowsky  et  al.  brought  suit 
against  the  Central  of  Georgia  Railway 
Company  for  the  sum  of  $552.    On  tbe  trial 
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the  evidence  showed,  withont  conflict,  the 
following  facts:  I.  0.  Brlnson  was  the  com- 
mercial agent  of  the  defendant  at  Albany. 
His  duties  were  to  solicit  business.  He  did 
not  have  authority  to  make  contracts  for 
special  rates  on  its  behalf,  and  this  was 
known  to  the  plaintiffs.  At  their  instance 
hie  telegraphed  to  J.  C.  Halle,  the  general 
passenger  agent  at  Savannah,  who  had  au- 
thority to  make  special  rates  for  the  road, 
for  such  a  rate,  for  the  transportation  of 
troops  from  Lytle  to  Albany  and  return. 
Halle  wrote,  and  delivered  to  the  railroad 
telegraph  olfice  In  Savannah,  a  telegram 
dated  November  80,  1903,  directed  to  Brln- 
son, the  body  of  which  was  as  follows: 
"Chairman  has  announced  rate  six  dollars 
each  direction  movement  troop  Seventh  Cav- 
alry Albany  Lytle  return  account  street  fair 
for  men,  rate  on  horses  fifty  dollars  per  car 
special  service.  Quote  this  rate  to  committee 
endeavor  to  secure  deposit  for  movement  our 
line  advising."  In  transmission  a  mistake 
was  made  in  this  message  by  the  omission 
of  the  word  "direction,"  thus  making  the 
message  read  "six  dollars  each,"  instead  of 
"six  dollars  each  direction."  Brlnson  quoted 
this  rate  to  Gortatowsky  on  Tuesday,  De- 
cember 1,  1903»  about  noon.  On  the  same 
day  plaintiffs  wrote  to  Halle  a  letter,  the 
material  parts  of  which  are  as  follows:  "We 
would  appreciate  it  if  you  would  allow  us 
to  pay  one-half  of  this  transportation  now 
balance  due  carnival  week.  In  as  much  as 
the  subscription  given  by  the  merchants, 
only  one-half  is  payable  now,  balance  dur- 
ing carnival.  Unless  absolutely  necessary 
we  would  not  care  to  advance  the  entire 
amount  now,  as  our  advertising  expense  la 
very  heavy.  You  will  kindly  advise  Mr. 
Brlnson  if  this  is  perfectly  satisfactory." 
On  the  next  day  Mr.  Halle  replied  in  a  letter 
which  contained  the  following:  "We  would 
like  very  much  to  accommodate  you  in  the 
matter  of  payment,  but  it  is  not  within  our 
power  to  deviate  from  our  usual  custom  with 
respect  to  collecting  prepaid  transportation, 
therefore,  we  are  powerless  to  do  anything 
except  to  instruct  our  representative  to  col- 
lect the  full  amount  sufficient  to  cover  the 
movement,  Lytle  to  Albany,  which  is,  $510.00 
provided  coaches  are  used;  if  sleepers  are 
used  1570.00."  Brlnson  later  received  a  copy 
of  the  letter  written  to  the  plaintiffs,  tele- 
graphed to  Haile,  and  learned  of  the  mistake 
on  Thursday.  He  notified  plaintiffs  of  it 
The  troops  were  carried  to  Albany,  plain- 
tiffs paying  the  amount  of  $552.  Afterwards 
they  were  transported  back  to  Lytle,  and 
plaintiffs  again  paid  $552,  under  protest,  and 
it  is  for  this  that  suit  is  brought  The  dif- 
fei-ence  between  $570  and  $552  was  due  to 
the  fact  that  not  as  many  men  were  carried 
as  at  first  It  was  thought  would  be  trans- 
ported. 

As  to  other  matters  in  connection  with  the 
transaction,  it  is  necessary  to  briefly  set  out 
the  testimony  of  each  tide  respectively.  One 


of  the  plaintiffs  testified  as  follows:  The 
rate  was  quoted  to  them  on  Monday  or 
Tuesday.  They  accepted  it  in  good  faith. 
There  was  nothing  in  the  rate  quoted  to  put 
them  on  notice  that  it  was  wrong.  Brlnson 
did  not  say  that  the  rate  was  any  lower 
than  it  had  been,  and  the  rate  quoted  to 
plaintiffs  was  that  which  they  expected  to 
pay,  and  which  they  told  Brlnson  would  be 
the  usual  rate.  Brinson  told  the  plaintiffs 
that  Haile  had  telegraphed  him,  and  was 
expecting  him  to  secure  "the  movement"; 
and  plaintiffs  said  to  him  that  they  expected 
to  pay  about  $600,  and  to  get  the  rate,  and 
he  would  get  the  business.  He  told  them 
that  he  would  have  to  get  the  rate  from 
Haile.  Brlnson  went  to  one  of  the  plain- 
tiffs on  the  night  of  December  3d  and  told 
him  that  the  rate  which  he  (Brlnson)  had 
quoted  was  a  mistake,  and  that  the  amount 
named  would  be  for  each  way.  When  Brln- 
son first  quoted  the  rate,  the  witness  told 
him  that  it  was  a  contract;  that  they  would 
take  the  rate,  and  to  go  ahead;  that  It  was 
his  "movement"  The  plaintiffs  afterwards 
wrote  a  letter  to  Haile  asking  him  to  let 
them  pay  one-half  the  freight  at  that  time. 
But  the  rate  was  accepted  without  any  con- 
dition. Prior  to  these  negotiations  plaintiffs 
had  spent  $20  in  advertising  this  attraction 
for  the  carnival.  Brinson  telegraphed  to 
Haile  on  the  30th  of  November  or  the  Ist 
of  December  that  he  had  secured  the  move- 
ment A  check  for  $570  was  given  to  Brin- 
son. The  difference  between  this  and  $532 
was  refunded,  or  the  amount  corrected.  The 
check  bore  date  December  2d,  and  on  it  were 
the  words,  "movement  troop  C."  In  regard 
to  this  payment  the  witness  testified  as  fol- 
lows: "We  paid  the  money  to  him  the  lat- 
ter part  of  the  week  some  time.  When  we 
paid  Mr.  Brinson  that  money,  we  understood 
that  there  had  been  a  mistake;  but  I  will 
tell  you  why  we  paid  the  money.  When  Mr. 
Brlnson  sent  the  telegram,  that  was  right 
after  he  received  the  telegram,  and  he  said: 
*I  have  wired  Mr.  Haile  that  I  have  received 
that  money,  and,  when  he  wires  me  to  dis- 
pose of  it,  I  will  come  over  and  get  a  check 
for  it;*  and  it  was  there  subject  to  Mr. 
Brinson's  call.  When  we  paid  that  money 
we  understood  that  it  was  for  the  payment 
of  the  troops  one  way.  We  lost  a  good  deal 
of  money  on  the  carnival,  and  this  attrac- 
tion did  not  prove  as  much  as  we  thought 
It  would.  I  don*t  know  that  I  knew  until 
after  the  carnival  was  over  that  we  had  lost 
a  good  deal  of  money,  because  one  or  two 
days  of  a  carnival  can  pick  up  things  won- 
derfully. It  is  not  true  that  I  did  not  make 
any  complaint  about  this  matter  until  I 
found  out  how  much  we  had  lost  on  the  car- 
nival. I  notified  Mr.  Brlnson  the  night  of 
the  3d,  when  he  came  to  the  opera  house 
and  told  me  that  he  had  gotten  instructions 
from  Mr.  Haile  that  there  was  a  mistake 
in  that  telegram,  and  we  told  him  that  we 
were  going  to  hold  them  to  it  and  he  said. 
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'I  know  I  neyer  made  a  mistake  about  it' " 
After  the  troops  were  brought  to  Albany, 
plaintiffs  demanded  that  the  defendant 
should  return  them  without  additional  com- 
pensation, which  it  refused  to  do. 

Another  witness  for  the  plaintiff  testified 
that  he  was  present  when  Brinson  spoke  to 
one  of  the  plaintiffs  about  the  mistake  in  the 
rate  quoted;  that  the  plaintiff  stated  that 
that  was  wrong,  and  Brinson  replied,  "Yes, 
I  think  it  is  a  mistake,  and  I  so  wired  Mr. 
Halle;*'  and  that  the  plaintiff  said,  *'I  want 
you  to  understand  that  I  expect  to  hold  the 
railroad  to  this  rate.**  This  witness  appears 
to  have  been  an  agent  for  the  plaintiffs.  He 
further  stated:  "Mr.  Brinson  sent  me  A  re- 
ceipt by  a  boy,  and  I  took  it,  as  I  didn't  know 
what  It  was.  He  brought  it  to  me  in  an  en- 
velope. I  sent  the  check  to  him,  and  told 
the  boy  not  to  accept  any  receipt" 

Another  of  the  plaintiffs  testified  that  the 
rate  quoted  was  accepted  in  good  faith,  be- 
cause he  knew  that  the  defendant  had  made 
four  '^OTements**  of  this  cavalry  at  a  cent  a 
mile ;  that  he  had  investigated  it  beforehand 
to  find  out  what  it  would  cost  them. 

Brinson  testified,  among  other  things,  as 
follows:  ''Plaintiffs  made  no  agreement  with 
me  relative  to  the  movement  of  Troop  G»  oth- 
er than  that,  if  my  rate  were  as  low  as  they 
could  get  over  other  lines,  that  they  would 
give  me  the  movement  ♦  ♦  •  When  I 
quoted  that  rate  to  Mr.  Qortatowsky  I  do  not 
remember  what  he  said,  but  he  gave  me  to 
understand  that  he  liked  that  rate,  and  that 
it  was  lower  than  he  really  expected.  There 
was  no  written  contract  entered  into  at  the 
time ;  there  was  no  oral  acceptance  of  it ;  he 
simply  said  that  It  was  better  than  he  ex- 
pected. I  didn't  have  any  intention  of  mak- 
ing a  contract  at  the  time  I  quoted  the  rate. 
♦  *  ♦  ♦  I  notified  Mr.  Gortatowsky  of  the 
mistake  between  9  and  10  o'clock  Thursday 
night,  and  they  said  it  must  be  wrong,  and 
that  I  had  better  take  the  matter  up  with 
Mr.  Halle.  They. had  not  paid  me  any  money 
at  that  time."  No  money  had  been  expended 
by  plaintiffs  except  for  advertising,  which 
was  done  before  the  rate  was  quoted.  Plain- 
tiffs paid  Brinson  the  money  on  Friday  after- 
noon, and  he  gave  a  receipt  stating  that  it 
was  for  the  movement  of  Troop  C,  Lytle  to 
Albany,  **and  it  was  understood  then  that 
that  was  for  one  way."  He  afterwards  said 
that  he  made  this  statement  "because  my 
former  rate  had  been  withdrawn.**  The  troop 
left  Lytle  at  10  o'clock  Saturday  night,  and 
arrived  in  Albany  about  3  o'clock  Sunday  aft- 
ernoon. "I  received  my  first  real  complaint 
about  it  about  Thursday  of  the  following  week 
during  the  carnival,  48  hours  before  the  troop 
left  The  attendance  of  the  carnival  had  not 
been  good,  and  both  of  the  Gortatowsky 
brothers  stated  to  me  that  they  were  losing 
money.  The  rate  that  was  first  quoted  was 
exceedingly  low,  being  less  than  one  cent  a 
mile  for  the  round  trip,  the  mileage  being,  If 
I  remember  correctly,  353  miles,  and  I  stated 


to  Gortatowsky  on  my  first  trip  that  It  was 
an  exceedingly  low  rate,  and  he  stated  that 
it  was  a  very  low  rate,  because  it  was  less 
than  a  cent  a  mile.  •  ♦  ♦  I  don't  know 
that  that  rate  was  accepted  by  Gortatowsky 
Bros.  He  had  already  stated  that  he  would 
give  me  the  business,  and  when  I  quoted  the 
rate  he  stated  to  me  that  it  was  very  low  and 
satisfactory,  and  I  understood  that  the  move- 
ment was  mine  before  I  quoted  the  rate ;  that 
is,  that  the  movement  was  mine  provided  I 
could  quote  a  rate  as  low  as  any  of  the  other 
roads,  and  as  to  whether  they  accepted  the 
rate  when  I  quoted  it  is  the  question.  He  never 
used  the  word  that  he  would  accept  the  rate ; 
he  said  that  he  was  very  glad  to  get  the  rate. 
I  had  telegraphed  and  written  Mr.  Halle  that 
I  would  secure  the  movement  before  I  had 
quoted  the  rate.  •  •  •  On  Thursday  I 
received  this  telegram  from  Mr.  Halle  show- 
ing that  this  mistake  had  been  made.  It  is 
not  true  that  at  that  time  the  Messrs.  Gorta- 
towsky told  me  that  they  would  expect  me  to 
protect  that  rate  quoted  them  by  mistake. 
I  showed  him  that  telegram  in  the  opera 
house  at  the  time,  and  if  he  said  that  I  didn't 
hear  it,  and  I  wasn't  put  on  any  notice  at 
that  time  that  we  would  be  held  responsible 
for  that  rate.  •  •  •  Gortatowsky  Bros, 
made  no  direct  statement  to  the  effect  that 
they  would  release  us  from  the  rate  already 
quoted." 

At  the  conclusion  of  the  evidence  the  court 
refused  to  direct  a  verdict  for  the  defendant, 
but  directed  one  for  the  plaintiff  a  Defend 
ant  excepted. 

Wooten  &  Hofmayer,  for  plaintiff  in  error. 
Crosland  &  Jones,  for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  above 
facts).  The  court  may  direct  the  Jury  to 
find  for  the  party  entitled  thereto,  where 
there  is  no  conflict  in  the  evidence,  and 
where  that  introduced,  with  all  reasonable 
deductions  and  Inferences  therefrom,  de- 
mands a  particular  verdict  Civ.  Code  1895, 
I  5331.  Unless  this  state  of  facts  exists,  a 
verdict  should  not  be  directed,  but  the  jury 
should  be  left  to  pass  on  the  Issues.  In 
this  case  there  were  two  leading  questions: 
Did  the  parties  ever  arrive  at  a  valid,  bind- 
ing contract?  and,  if  so,  was  there  a  rescis- 
sion or  release  from  the  original  terms  by 
mutual  consent  or  agreement?  The  first 
question  may  be  divided  into  two  subordi- 
nate parts:  First  when  the  telegraphing 
agent  made  a  mistake  In  transmission,  and 
Brinson  correctly  offered  to  the  plaintiffs 
the  rate  as  received  by  him,  considering 
what  had  transpired  previously  and  also  at 
that  time,  did  the  plaintiffs  accept  this  rate 
and  make  a  contract  whereby  they  agreed 
to  have  the  troops  transported  over  the  de- 
fendant's road,  and  the  defendant  agreed  to 
so  transport  them?  Second,  If  there  was 
such  an  acceptance  by  the  plaintiffs  in  good 
faith  and  without  notice  of  any  mistake, 
was  it  binding  on  the  company,  or  was  the 
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defendant  reliered  by  reason  of  the  mistake 
in  tbe  transmission  of  its  message?  The 
first  of  these  last  mentioned  questions  Is  one 
of  fact;  the  second,  one  of  law. 

On  the  subject  of  acceptance  the  evidence 
for  the  plaintiffs  was  to  the  effect  that, 
when  Brlnson  quoted  the  proposed  rate  to 
them,  they  accepted  it  Nevertheless,  they 
wrote  to  Halle  asking  him  to  agree  for  them 
to  pay  one-half  of  the  amount  in  cash  and 
the  balance  later,  and,  though  he  declined 
this,  they  succeeded  in  getting  Brinson  to 
treat  the  matt^  as  if  they  had  made  some 
deposit,  when  in  fact  they  had  made  none 
until  after  they  were  notified  of  the  mis- 
take. It  is  true  that  Halle's  telegram  to 
Brinson  says,  "Endeavor  secure  deposit," 
etc.;  but  his  letter  to  plaintiffs,  dated  De- 
cember 2d,  required  prepayment  The  first 
check  which  was  given  to  Brinson  bore  date 
on  its  face  December  2d,  though  in  fact  it 
appears  not  to  have  been  given  until  Fri- 
day, December  4th.  Brinson  denied  flatly 
in  one  part  of  his  testimony  that  the  rate 
quoted  by  him  was  accepted,  or  that  he  un- 
derstood that  a  contract  was  then  made, 
while  elsewhere  he  said  that  the  plaintiffs 
had  told  him  they  would  give  him  "the 
movement**  if  he  could  quote  as  low  a  rate 
as  others,  and  that,  when  he  did  inform 
them  of  Halle's  telegram  naming  the  rate, 
they  expressed  themselves  pleased  with  it 
His  testimony,  considered  in  connection  with 
the  letters  above  referred  to,  makes  it  by 
no  means  absolutely  certain  that  any  con- 
tract was  consummated,  so  as  to  authorize 
the  direction  of  a  verdict  If  his  statement 
he  correct,  that  the  plaintiffs  merely  said 
that  the  rate  was  low,  or  was  satisfactory, 
jr  the  like,  did  the  plaintiffs,  in  the  light 
ot  all  the  evidence,  bind  themselves  to  make 
the  shipment  at  that  rate?  Whether  or  not 
there  was  an  acceptance  and  a  completion 
^f  a  contract  should  have  been  left  to  the 
>ary. 

If  the  rate  stated  in  the  telegram  received 
by  Brinson  was  correctly  communicated  by 
him  to  the  plaintiffs,  and  they  accepted  it, 
and  closed  the  contract  at  that  rate,  and 
were  not  in  a  position  where  they  knew  or 
ought  to  have  known  of  the  mistake,  would 
the  railroad  company  be  bound  by  the  con- 
tract or  would  it  be  relieved  by  reason  of 
the  mistake  made  in  the  transmission  of 
the  message  of  its  general  agent?  Two  op- 
posing views  on  this  subject  are  entertained 
by  the  courts,  which  are  respectively  very 
well  stated  in  the  opinion  of  the  majority, 
and  in  the  dissenting  opinion  of  Clark,  J., 
In  the  case  of  Borden  v.  Richmond  &  D. 
R.  Co.,  113  N.  0.  670,  18  £L  B.  392,  87  Am.  8t 
Rep.  682.  The  views  of  the  majority  of  the 
court  are  expressed  in  the  headnotes  of  that 
case  as  follows:  "(1)  Where  there  has  been 
no  misrepresentation,  and  where  there  is  no 
ambiguity  in  the  terms  of  the  contract  a 
party  to  !t  cannot  be  allowed  to  evade  the 
performance  of  It  by  the  simple  statement 


that  he  has  made  a  mistake.  If,  however, 
a  proposal  by  one  evidently  contains  a  mis- 
take, the  other  cannot  by  snapping  at  it 
be  permitted  to  take  advantage  of  the  error. 
(2)  Where  a  local  freight  agent  of  defend- 
ant railroad  company  made  a  written  offer 
to  ship  cotton  between  two  points  at  09^ 
cents  per  hundred  for  plaintiff,  who  at  once, 
and  in  writing,  accepted  the  offer,  and  it 
was  conceded  that  the  said  local  agent  was 
authorized  to  make  such  proposal  on  the 
part  of  the  defendant  and  the  agent  plain- 
ly and  unequivocally  expressed  what  he  un- 
derstood to  be  the  price  to  be  charged  for 
carrying  cotton,  and  there  was  no  misun- 
derstanding between  the  plaintiff  and  the 
agent  as  to  any  of  the  terms  of  the  alleged 
contract  and  it  appears  that  by  an  error 
in  the  transmission  of  a  telegram  from  the 
general  freight  agent  to  the  local  agent 
"S&W  was  changed  to  "69%,'  held:  (1)  That 
the  contract  was  binding  on  defendant  com- 
pany, notwithstanding  the  mistake;  (2)  that 
in  an  action  by  the  shipper  (who  had  paid 
the  larger  rate  under  protest)  to  recover  the 
difference  between  the  two  rates,  all  evi- 
dence in  regard  to  plaintiff's  purchase  of 
cotton  was  irrelevant  and  plaintiff  was  en- 
titled to  recover.**  But  In  the  case  of  Hart- 
ford, etc.,  R.  R.  Co.  V.  Jackson,  24  Conn. 
514,  63  Am.  Dec.  177,  a  rate  was  named  by 
an  agent  of  a  railroad  who  understood  the 
shipper  to  say  that  there  were  100  bundles 
of  laths,  when  in  fact  the  latter  said  500 
bundles.  It  was  held  that  the  railroad  com- 
pany was  not  bound.  In  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Dawson  (Tex.  Civ.  App.)  24  S. 
W.  566,  where  a  shipper  informed  the  agent 
of  a  railway  company  of  the  character  of  the 
fruit  shipped,  but  the  latter  misunderstood 
him  and  quoted  a  rate  under  a  mistake  jis 
to  the  character  of  the  shipment  it  was 
held  that  the  parties  did  not  assent  to  the 
same  thing  at  the  same  time,  so  as  to  con- 
stitute a  binding  contract  See,  also,  Row- 
land V.  R.  Co.,  61  Conn.  103,  23  Ati.  755,  29 
Am.  St  Rep.  175.  This  court  has  held  that 
in  the  transmission  of  a  tele^phlc  message 
the  telegraph  company  Is  the  agent  of  the 
sender,  and  that  if  an  offer  is  made  by  tele- 
gram, and  as  delivered  to  the  addressee  It 
is  materially  different  from  the  telegram 
delivered  for  transmission,  and  is  accepted, 
the  sender  is  bound  by  the  terms  of  the 
proposal  as  contained  in  the  telegram  de- 
livered to  the  addressee.  Western  Union 
Tel.  Co.  ▼.  Flint  River  Lumber  Co.,  114  Ga. 
576,  40  S.  B.  815,  88  Am.  St  Rep.  36;  Brooke 
V.  Western  Union  TeL  Co.,  119  Ga.  694,  46 
8.  R  826.  These  decisions  are  based  on 
the  ground  that  the  telegraph  company  is 
the  agent  of  the  sender  in  transmitting  the 
message.  If  this  be  true  of  an  Independent 
company  to  whom  a  message  is  delivered  for 
transmission,  we  can  perceive  no  reason 
why  the  case  would  be  different  If  the  tele- 
graphing were  done  by  the  company  or  op- 
erators under  the  control  of  the  railroad  In 
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transmitting  a  message  to  an  agent  wbo 
dealt  directly  with  the  plaintiffs.  The  evi- 
dence states  that  the  telegram  sent  by 
Haile  to  Brinson  was  filed  "in  the  railroad 
telegraph  office"  in  Savannah,  which  we 
understand  to  mean  a  telegraph  office  un- 
der control  of  the  railroad  company.  There 
is  no  donbt,  as  Mr.  Justice  Gobb  points  out 
In  the  Flint  River  Liomber  Ck>mpany  Case, 
that,  if  the  status  of  a  telegraph  company 
is  to  be  considered  from  the  standpoint  of 
agency,  some  very  strong  reasoning  can  be 
adduced  to  sustain  the  position  that  the 
minds  of  the  parties  never  met,  and  that 
there  was  In  fact  no  binding  contract;  and 
also  that  this  falls  within  the  rule  that  a 
special  agent  who  is  directed  to  communicate 
a  particular  message  or  do  a  particular  thing 
has  no  authority  to  deliver  another  message 
or  do  some  othei-  thing,  so  as  to  make  h 
binding  contract  for  his  principal.  Civ. 
Code  1805,  f  9028.  But  we  think  that  th« 
telegraph  cases  above  referred  to  in  principle 
bear  ^ongly  on  this  point  And  we  must 
take  position  witb  the  majority  of  the  Su- 
preme Court  of  North  Carolina  in  the  Bor- 
den Case. 

If,  however,  the  plaintiffs  had  known,  or 
from  all  the  circumstances  should  have 
known,  that  the  rate  quoted  to  them  was  a 
mistake,  they  could  not  have  seized  upon 
an  evident  mistake  to  take  an  unfair  advan- 
tage of  tie  other  party.  Shelton  v.  Ellis,  TO 
Oa.  297;  Singer  v.  Match  Co.,  117  Oa.  86,  48 
8.  B  756.  Courts  cannot  relieve  from  bad 
contracts  or  hard  bargains,  where  they  have 
been  deliberately  made,  and  where  there  has 
been  no  fraud  or  deceit,  and  the  terms  of 
the  contract  are  clear  and  unambiguous. 
If  a  man  puts  a  low  price  upon  his  property, 
and  it  is  accepted,  he  cannot  escape  from  the 
contract  on  the  ground  that  he  ought  to  have 
charged  more.  This  is  not  the  character  of 
mistake  which  is  a  ground  for  relief  in 
equity.  Alexander  v.  Herring,  54  Ga.  200. 
Nor  does  mere  Ignorance  of  a  fact  by  both 
parties  do  so.  Civ.  Code  1805,  §  8085.  Nev- 
ertheless, the  law  of  this  state  does  rec- 
ognize a  difference  between  reforming  a  con- 
tract, and  executing  a  contract  in  case  of  a 
mistake.  To  authorize  a  reformation  of  a 
contract  on  the  ground  of  mistake,  such  mis- 
take must  be  mutual;  but  the  courts  may  de- 
cline to  enforce  the  execution  of  a  contract 
tf  the  mistake  is  confined  to  the  party  re- 


fusing, provided  it  is  such  a  mistake  as  fur- 
nishes a  good  defense,  and  it  can  be  cor- 
rected without  injustice  to  the  other  party, 
and  the  party  seeking  the  rescission  or  as- 
serting the  mistake  has  not  been  guilty  of 
such  negligence  or  laches  as  to  prevent  his 
doing  so.  On  the  subject  of  mistake  as  fur- 
nishing a  basis  for  defense  or  for  ck]uitable 
relief,  see  Civ.  Code  1805,  §§  3535,  3660,  3081- 
3085,  8074;  Stibc,  Krouse  &  Co.  v.  Houlston, 
88  Oa.  743,  15  S.  B.  826;  Singer  v.  Grand 
Rapids  Match  Co.,  117  Ga.  86,  43  S.  E.  755; 
Werner  v.  Rawson,  80  Ga.  610,  15  S.  B.  813; 
Jossey  V.  R.  Co.,  100  Ga.  430,  447,  34  S.  B. 
664  (discussing  the  Werner  Case  and  section 
30T4  of  the  Civil  Code  of  1805);  Keith  v. 
Brewster,  114  Ga.  176,  30  S.  B.  850;  Atlanta 
Trust  &  Banking  Co.  v.  Nelms,  116  Ga.  015, 
028,  43  B.  B.  380;  Comer  v.  Granniss,  75  Ga. 
277  On  which  case  rescission  of  an  executed 
contract  was  denied);  Du  Bignon  v.  ^iayor, 
106  Ga.  817,  32  S.  B.  102;  Dyar  v.  Walton, 
70  Ga.  466,  7  S.  B.  220. 

If  a  binding  contract  was  entered  into  be- 
tween the  plaintiff  and  the  defendant,  the 
latter  could  not  rescind  without  the  assent 
of  the  former.  One  party  to  a  contract  can- 
not rescind  it  by  mere  notice  to  the  other. 
Oklahoma  Vinegar  Co.  v.  Carter,  116  Ga. 
140,  42  S.  B.  378,  50  L.  R.  A.  122,  04  Am.  St. 
Rep.  112.  But  rescission  may  be  had  by 
mutual  consent  There  was  no  express  state- 
ment that  the  original  contract  should  be 
rescinded  or  changed,  but  the  evidence  was 
conflicting  as  to  what  transpired  and  as  to 
the  conduct  of  the  parties.  If  there  was  a 
valid  binding  contract,  but  the  parties  con- 
sented to  a  correction  so  as  to  make  it  con* 
form  to  the  telegram  sent,  whether  this 
would  amount  to  a  technical  novation,  with 
the  requisites  thereof,  does  not  require  de- 
cision at  this  time.  The  issues  as  to  whether 
or  not  there  was  an  acceptance  and  the  mak- 
ing of  a  contract,  and  whether  or  not  there 
was  an  assent  to  a  rescission  or  change  from 
the  rate  first  quoted,  were  made  by  the  plea. 
The  question  whether  there  was  knowledge 
of  the  mistake  on  the  part  of  the  plain- 
tiffs, and  an  effort  to  seize  on  the  mistake  to 
take  an  unfair  advantage,  was  suggested  in 
the  briefs,  but  was  not  made  in  the  plea 
filed. 

Judgment  reversed.  All  the  Justices  con- 
cur,  except  SIMMONS,  C  J^  absent  on  ac- 
count of  sickness. 
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SMITH  €t  ftL  T.  McWHORTER  et  aL 
(Supreme  Court  of  Georgia.     June  16,  1905.) 

1.  TbUST   DbXD   —    CONSTBUOnON    —    BSTATB 

Conveyed. 

In  1869  Sarah  Finch  conveyed  to  "John 
F.  Smith  for  the  use,  benefit  and  advantage,  in 
trust,  for  said  Mary  A.  Smith,  for  life,  exempt 
from  the  marital  rights  of  said  John  F.  Smith, 
or  any  future  husband,  *  *  *  for  her  sole 
and  separate  use,  and  on  her  decease  to  such 
child  or  children,  or  representatives  of  child  or 
children,  bom  of  the  said  John  F.  Smith  and 
the  said  Mary  A«  Smith,  as  she  may  leave  in 
Hfe,"  certain  described  land.  "To  have  and  to 
hold  the  said  tract  or  parcel  of  land  to  him, 
the  said  John  F.  Smith,  in  trust  for  the  said 
Mar^  A.  Smith  and  her  children,  as  above 
specified,  forever,  free  from  the  debts,  liabili- 
ties, obligations  or  control  of  her  present,  or 
any  future,  husband  of  the  said  Mary  A. 
Smith.''  llie  trust  created  by  this  deed  was 
for  the  life  estate  only,  and,  under  the  opera- 
tion of  the  married  woman's  act  of  1866,  be- 
came executed  immediately  upon  the  delivery  of 
the  deed,  and  the  legal  title  to  the  life  estate 
vested  in  the  life  tenant  The  remainder  cre- 
ated was  a  legal  remainder. 

2.  Same  — Estate  in  Reicaindeb  —  Powebs 
OF  Tbustee. 

The  estate  In  remainder  being  a  legal  es- 
tate, the  trustee  did  not  represent  the  remainder- 
men, and  the  judge  of  the  su^rior  court  had  no 
Jurisdiction,  on  the  application  of  the  trustee, 
m  chambers,  to  authorize  the  sale  of  the  inter- 
est of  the  remaindermen. 
8.  Rbmaindebmen— Advebbb  Possession. 

As  the  trustee  did  not  represent  the  re- 
maindermen, their  right  of  action  did  not  accrue 
until  the  death  of  the  life  tenant,  and  the  pos- 
session of  the  defendants  was  not  adverse  to 
the  plaintiib  until  they  had  their  cause  of  ac- 
tion. 
4.  Estoppel—Ratification. 

Mere  knowledge  of  the  illegal  decretal  or- 
der and  the  sale  thereunder  will  not  estop  the 
remaindermen  from  asserting  their  title  after 
the  death  of  the  life  tenant  against  the  gran- 
tees of  the  purchaser  under  the  void  order.  Nor 
can  the  remaindermen  be  said  to  have  ratified 
such  void  sale,  unless,  with  knowledge  of  the 
facts,  something  was  done  by  them  to  indicate 
their  adoption  and  approval  of  the  sale  under 
the  decree. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Oglethorpe 
County;   H.  M.  Holden,  Judge. 

Action  by  S.  C.  Smith  and  others  against 
Lula  McWhorter,  executrix,  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.     Reversed. 

On  September  2,  1869,  Sarah  Finch  made 
to  John  F.  Smith  a  deed  to  certain  land  in 
Oglethorpe  county,  known  as  the  "William 
Finch  Tract";  the  consideration  expressed  In 
the  instrument  being  the  natural  love  and 
affection  which  the  grantor  had  for  his  wife, 
Mary  A.  Smith,  and  their  children,  as  well 
as  the  sum  of  $5  in  hand  paid  by  John  F. 
Smith.  By  this  conveyance  Sarah  Finch 
granted  the  premises  described  "unto  the  said 
John  F.  Smith,  for  the  use,  benefit  and  ad- 
vantage, in  trust,  for  said  Mary  A.  Smith, 
for  life,  exempt  ftom  the  marital  rights  of 
said  John  F.  Smith  or  any  future  husband, 
♦  ♦  ♦  f or  her  sole  and  separate  use,  and 
on  her  decease  to  such  child  or  children,  or 


representatives  of  child  or  children,  born  of 
the  said  John  F.  Smith  and  the  said  Mary  A. 
Smith,  as  she  may  leave  in  life.  *  •  * 
To  have  and  to  hold  the  said  tract  or  parcel 
of  land  to  him,  the  said  John  F.  Smith,  in 
trust  for  the  said  Mary  A.  Smith  and  her 
children,  as  above  specified,  forever,  free  from 
the  debts,  liabilities,  obligations  or  control  of 
her  present,  or  any  future,  husband  of  the 
said  Mary  A.  Smith."  On  November  22, 
1875,  John  F.  Smith,  as  "trustee  for  his  wife, 
Mary  A.  Smith,  and  children,'*  presented  a 
petition  to  the  judge  of  the  Northern  Circuit, 
praying  leave  to  sell  the  lands  of  the  trust 
estate,  and  to  reinvest  the  proceeds  of  the 
sale  in  a  tract  of  land  belonging  to  petitioner, 
which  was  represented  to  be  a  more  suitable 
place  to  rear  his  children,  and  was  then  oc- 
cupied by  himself  and  family  as  a  residence. 
Upon  the  following  day,  which  was  in  vaca- 
tion, the  chancellor  passed  an  order  granting 
the  prayer  of  the  petition  on  condition  that  a 
guardian  ad  litem  thereby  appointed  to  rep- 
resent the  minor  children  should  assent  in 
writing  to  such  sale  and  reinvestment  The 
assent  of  the  guardian  ad  litem  was  pro- 
cured, and  the  trust  property  was  brought 
to  sale  J.  H.  McWhorter  became  the  pur- 
chaser at  the  sale,  and  on  February  24,  1876» 
John  F.  Smith,  as  trustee  for  his  wife  and 
children,  made  to  him  a  deed  which  redted, 
as  authority  for  its  execution,  the  above-men- 
tioned order  of  the  chancellor.  On  Decem- 
ber 20,  1876,  J.  H.  McWhorter  conveyed  the 
property  to  Jos.  McWhorter,  who  by  will  de- 
vised the  land  to  certain  persons  therein 
named.  At  the  time  the  trust  deed  was  exe- 
cuted, Mary  A.  Smith  was  over  21  years  of 
age.  She  died  December  27,  1900,  leaving 
five  children  surviving  her.  These  children 
on  March  81,  1902,  after  the  death  of  their 
father  on  February  24,  1901,  brought  an  ac- 
tion to  recover  the  land  described  in  the 
trust  deed  against  J.  H.  McWhorter,  the  pur- 
chaser at  the  sale  by  the  trustee,  and  certain 
persons  claiming  under  him.  The  defendants 
in  their  answer  set  up  the  claim  that  the 
deed  of  trust  from  Sarah  Finch  to  John  F. 
Smith  clothed  him  with  the  fee-simple  title 
to  the  property  thereby  conveyed,  that  the 
order  of  the  chancellor  conferred  upon  him 
power  to  sell  the  property  for  the  purposes 
of  reinvestment,  and  that  J.  H.  McWhorter 
acquired  the  legal  title  thereto  as  purchaser 
at  the  sale  made  by  Smith,  trustee.  The  de- 
fendants set  up  the  further  defense  that,  if 
such  sale  was  not  valid  and  binding  in  the 
first  instance,  it  was  subsequently  ratified  by 
the  plaintiffs,  who  for  more  than  JO  years 
enjoyed  the  proceeds  of  the  sale  with  full 
knowledge  of  the  facts. 

To  the  answer  filed  by  the  defendants  the 
plaintiffs  demurred  both  generally  and  spe- 
cially. Thereupon  the  defendants  amended 
their  answer  by  alleging  In  support  of  their 
contention  that  the  sale  had  been  ratified  by 
the  plaintiffs  the  following  facts:  Plaintiffs 
had  actual  knowledge  of  the  occupancy  by 
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Jofi^h  McWborter  of  the  land  sued  for,  con- 
tinuously from  Noyember  20,  1876»  up  to  the 
time  of  bringing  suit;  plaintiffs  having  been 
t>orn  and  having  lived  on  the  Finch  tract,  and 
having  removed  therefrom  at  the  time  of  the 
sale  thereof  to  J.  U.  McWhorter  on  Feb- 
ruary 24,  1876,  and  having  from  time  to 
time  thereafter  been  the  tenants  of  Joseph 
McWhorter,  and  having  seen  him  make  im- 
provements upon  it,  and  also  having,  heard 
their  parents  say  he  was  in  possession  In 
pursuance  of  the  sale  by  their  father  as  trus- 
tee. While  plaintiffs  remained  members  of 
the  family  of  their  father  they  were  support- 
ed from  the  tract  of  land  which  he  had  pur- 
chased with  the  proceeds  of  that  sale,  and 
derived  a  support  therefrom  after  the  death 
of  their  mother  and  up  to  the  time  of  his 
death.  They  knew  the  property  so  occupied 
and  enjoyed  by  them  was  purchased  with 
funds  arising  from  the  sale  by  the  trustee, 
yet  they  did  not  assert  an  adverse  claim  to 
the  premises  sued  for,  or  notify  McWhorter 
that  they  had  any  Interest  therein,  and  with 
full  knowledge  of  all  the  facts,  remained  In 
possession  of  the  substituted  tract  of  land 
after  the  death  of  the  life  tenant 

The  plaintiffs  demurred  to  the  answer  as 
amended,  but  their  demurrer  was  overruled. 
A  trial  was  had  on  the  merits,  and  resulted 
In  the  direction  of  a  verdict  for  the  defend- 
ants. The  plaintiffs  except  to  various  rulings 
made  during  the  trial,  as  well  as  to  the 
overruling  of  their  demurrer  and  the  direc- 
tion of  the  verdict 

Saml.  H.  Sibley,  for  plalntifla  in  error. 
Wm.  M.  Howard  and  EUimilton  McWhorter, 
for  defendants  in  error. 

BVANS,  J.  (after  stating  the  facts).  1.  The 
rights  of  the  parties  in  the  present  litiga- 
tion very  largely,  if  not  entirely,  depend  on 
the  construction  of  the  deed  from  Sarah 
Finch  to  John  F.  Smith,  trustee,  executed  on 
the  2d  day  of  September,  1869.  A  copy  of 
this  deed  appears  in  the  statement  of  facts. 
At  the  time  the  deed  was  made,  Mary  A. 
Smith,  the  life  tenant  was  an  adult  The 
practical  question  is  whether  by  the  terms 
of  this  deed  a  trust  estate  was  created  for 
the  life  tenant  and  the  remaindermen,  execu- 
tory at  least  until  the  death  of  the  life  ten- 
ant or  was  the  trust  limited  to  the  life  es- 
tate and  executed  by  the  "married  woman's 
act**  immediately  on  the  signing  and  deliv- 
ery of  the  trust  deed.  It  is  a  general  rule, 
upon  which  'the  authorities  all  concur,  that 
in  creating  a  trust  estate,  the  trustee,  with- 
out words  of  inheritance — and  in  the  case  of 
wills  with  them — takes  only  such  quantity  of 
estate  as  is  necessary  for  the  purposes  of  the 
trust"  East  Rome  Town  CJo.  v.  Ck>thran, 
81  Oa.  361,  8  S.  E.  737.  If  there  is  no  need 
of  a  trustee  to  protect  and  preserve  the  in- 
terests of  those  who  are  to  take  by  way  of 
remainder,  the  trust  will  be  limited  to  the 
life  estate.  As  was  pointed  out  In  Fleming 
V.  Hughes,  90  Ga.  448,  27  S.  B.  791,  before 


the  Oode  a  trust  was  necessary  to  preserve 
a  contingent  remainder,  because  such  a  re- 
mainder might  be  defeated  by  the  premature 
termination  of  the  precedent  estate;  but 
since  the  Code,  as  no  particular  estate  is  nec- 
essary to  sustain  a  remainder,  the  defeat  of 
the  particular  estate  for  any  cause  does  not 
destroy  the  remainder.  It  is  not  therefore, 
necessary  to  Interpose  a  remainder  to  trus- 
tees to  preserve  a  contingent  remainder. 
Hence  it  has  often  been  held  that  a  convey- 
ance to  a  trustee  in  trust  for  one  for  life, 
and  after  the  death  of  the  life  tenant  to  such 
children  as  the  life  tenant  may  leave  living 
at  the  time  of  her  death,  created  a  trust 
only  for  the  life  estate,  and  that  the  re- 
mainder was  a  legal,  and  not  an  equitable, 
estate.  Tillman  v.  Banks,  116  6a.  250,  42 
S.  E.  517,  wherein  the  prior  cases  on  this 
subject  are  collated.  See,  also,  Luquire  v. 
Lee,  121  Ga.  624,  49  S.  E.  834;  Stiles  v. 
Gumming,  122  Ga.  635,  50  S.  E.  484.  A 
grantor  may  convey  the  title  to  the  remain- 
der estate  to  the  trustee,  and  the  trustee  in 
such  cases  will  hold  the  legal  titie  to  the  re- 
mainder estate  until  the  trust  becomes  exe- 
cuted. Askew  ▼.  Patterson,  53  Ga.  209;  Ford 
V.  Cook,  73  Ga.  215;  Knorr  v.  Raymond,  73 
Ga.  749;  Cushman  v.  Coleman,  92  Ga.  772, 
19  S.  B.  46;  Moore  t.  Slnnott  117  Ga.  1010, 
44  S.  B.  810,  s.  c.  118  Ga.  908,  39  S.  E.  415. 
Likewise  a  grantor,  while  not  expressly  con- 
veying to  the  trustee  the  title  to  the  remain- 
der estate,  may  create  a  duty  in  the  trustee 
with  respect  to  the  estate  in  remainder,  so 
as  to  convert  the  legal  estate  into  an  equita- 
ble one,  and  make  the  trust  executory  until 
the  duty  may  be  performed  under  the  terms 
of  the  trust  Thus,  If  the  Instrument  creat- 
ing the  trust  imposes  upon  the  trustee  the 
duty  of  making  division  among  indetermi- 
nate remaindermen  after  the  termination  of 
a  precedent  life  estate,  the  trust  is  execu- 
tory pending  the  existence  of  the  life  estate. 
Riggins  V.  Adair,  105  Ga.  727,  31  S.  E.  743; 
Cushman  v.  Coleman,  92  Ga.  772,  19  S.  E. 
46.  Or  if  the  trustee  is  expressly  empowered 
to  act  and  manage  the  property  for  the  life 
tenant  and  for  infant  or  contingent  remain- 
dermen, the  trust  is  executory  until  the  life 
estate  is  determined.  Johnson  v.  Cook,  122 
Ga.  524,  50  S.  E.  367.  Generally,  where  the 
title  is  conveyed  to  a  trustee  in  trust  for  a 
life  tenant  with  a  remainder  over,  where 
no  express  trust  for  those  who  are  to  take 
In  remainder  is  created,  nor  any  duty  im- 
posed on  the  trustee  with  respect  to  the 
estate  in  remainder,  such  remainder  is  a  le- 
gal, and  not  an  equitable,  estata  The  mere 
fact  that  the  remainder  estate  may  be  con- 
tingent does  not  necessarily  convert  it  into 
an  equitable  estate.  Mitchell  v.  Turner,  117 
Oa.  959,  44  S.  E.  17.  The  contingency  of  the 
remainder,  however.  Is  always  an  important 
factor  in  construing  the  character  of  the  es- 
tate passing  to  the  trustee,  in  the  effort  to 
arrive  at  the  true  intent  of  the  grantor. 
The  cases  of  Thomas  ▼.  Crawford,  67  Oa. 
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211,  and  Jennings  t.  Coleman,  59  Ga.  718^. 
are  distinguishable  from  the  case  at  bar.  In 
both  cases  the  issue  presented  for  determi- 
nation arose  upon  the  levy  of  a  fi.  fa.  upon 
the  interest  of  the  tenant  for  life  and  a  claim 
by  the  trustee.  In  the  first  case  the  bequest 
of  the  property  was  to  the  trustee,  who  was 
to  pay  over  the  rents,  issues,  and  profits  an- 
nually to  the  person  whom  it  was  contended 
owned  a  life  estate.  By  the  will  the  corpus 
of  the  estate  was  expressly  devised  to  the 
trustee.  He  was  to  have  possession  of  the 
land,  was  to  manage  it  and  pay  the  income 
annually  to  Howard,  and  upon  Howard's 
death  the  trustee  was  to  deliver  possession 
to  those  entitled  in  remainder.  The  phrase- 
ology of  the  will  clearly  indicated  that  the 
testator  intended  that  the  trustee  should 
represent  the  whole  estate  during  the  life  of 
Mr.  Howard,  and  that  the  trust  was  to  be 
executory  so  long  as  he  lived.  In  the  latter 
case  the  property  conveyed  by  the  deed  be- 
fore the  court  was  subjected  to  the  same 
trusts,  uses,  and  conditions  as  were  con- 
tained in  the  will  of  the  father-in-law  of  the 
grantor;  and  it  was  held  that  the  deed,  in- 
terpreted and  construed  with  the  will,  creat- 
ed an  executory  trust.  This  case  is  con- 
trolled by  its  own  special  facts,  and  the  con- 
clusion reached  was  the  result  of  an  attempt 
to  give  effect  to  the  two  instruments  so  as 
to  eflTectuate  the  grantor's  intent 

Discarding  all  technicalities,  the  plain  and 
manifest  intent  of  the  grantor  in  the  deed 
before  us  was  to  create  a  trust  for  the  life 
estate  only.  No  express  trust  was  created 
for  the  remaindermen;  no  powers  were  con- 
ferred on  the  trustee,  and  no  duty  imposed 
for  the  benefit  and  protection  of  the  re- 
maindermen. The  evident  purpose  of  the 
grantor  in  conveying  the  title  to  the  life 
estate  to  a  trustee  was  to  protect  the  life 
tenant  against  the  marital  rights  of  the  hus- 
band. This  deed  was  made  shortly  after 
the  enactment  of  the  ''married  woman's  act 
of  1866,'*  and  at  that  time  the  emancipation 
of  a  married  woman's  property  was  hardly 
appreciated  by  the  public.  As  to  her  sep- 
arate estate,  the  wife  was  then  a  feme  sole, 
and  the  husband's  marital  right  of  reducing 
to  possession  the  wife's  property,  and  in 
this  way  acquiring  the  title  thereto,  no  lon- 
ger existed.  Only  the  naked  legal  title  to  the 
life  estate  passed  to  the  trustee.  The  estate 
in  remainder  was  a  purely  legal  estate.  As 
no  trust  at  the  date  of  this  deed  could  be 
created  for  an  adult  married  woman,  the 
trust  was  executed  on  the  delivery  of  the 
deed,  and  the  complete  title  to  the  life  es- 
tate vested  in  Mary  A.  Smith.  The  trustee 
represented  neither  life  tenant  nor  remain- 
dermen, and,  having  no  duty  to  perform, 
the  trust  was  executed.  Tillman  v.  Banks, 
supra. 

2.  The  estate  in  remainder  being  a  legal 
estate,  the  trustee  did  not  represent  the  re- 
maindermen; and  the  judge  of  the  superior 
court  had  no  Jurisdiction  in  chamb^Mi,  on 


the  application  of  the  trustee,  to  authorize 
the  sale  of  the  interest  of  the  remaindermen. 
Milledge  Y.  Bryan,  49  Ga.  897;  Knapp  v. 
Harris,  60  Ga.  398;  Rogers  v.  Pace,  76  Ga. 
486;  Pughsley  v.  Pughsley,  Id.  95;  Taylor 
V.  Kemp,  86  Ga.  181,  12  S.  B.  296;  Fleming 
V.  Hughes,  99  Ga:  444.  27  S.  B.  791.  The 
order  of  sale  being  without  authority  of  law, 
the  sale  thereunder  was  necessarily  void. 

8.  This  suit  was  instituted  within  two 
years  of  the  death  of  Mrs.  Smith,  the  life 
tenant  As  the  trustee  did  not  represent  the 
remaindermen,  their  right  of  action  did  not 
accrue  until  the  death  of  the  life  tenant, 
and  the  possession  of  the  defendants  was 
not  adverse  to  the  plaintiffs  until  they  had 
their  cause  of  action.  Luqulre  v.  Lee,  121 
Ga.  634,  49  S.  B.  834. 

4.  The  defendants  further  pleaded  that  If 
the  title  did  not  vest  In  the  trustee  by  vir- 
tue of  the  deed  from  Finch  to  Smith,  trusted 
but  vested  In  the  life  tenant  and  the  remain- 
dermen, they  and  their  predecessors  in  title 
had  full  and  complete  possession  of  the 
premises  since  the  date  of  the  deed  from 
Smith,  trustee,  to  J.  H.  McWhorter  (Feb- 
ruary 24,  1876).  with  the  knowledge  and 
consent .  of  the  remaindermen,  who  after 
their  maturity  enjoyed  the  proceeds  of  the 
sale.  We  have  already  pointed  out  that 
the  trustee  was  not  Invested  with  the  title 
to  the  land  under  the  Sarah  Finch  deed. 
Under  this  deed,  Mary  A.  Smith  took  a  life 
estate,  and  the  plaintiffs  the  estate  in  re- 
mainder. The  trustee's  sale  was  absolutely 
void.  Whether  the  life  tenant  was  estopped 
from  denying  the  legality  of  that  sale,  or 
had  ratified  it,  does  not  enter  Into  the  pres- 
ent controversy.  She  died  without  having 
disaffirmed  it,  and  the  litigation  is  between 
the  grantees  of  the  purchaser  at  that  sale 
and  the  remaindermen,  whose  estate  did  not 
come  into  possession  until  after  the  life  ten- 
ant's death.  The  rule  in  such  cases  Is  that 
remaindermen  who  do  not  participate  In  the 
sale  by  the  life  tenant  are  not  bound  to  pro- 
ceed against  the  purchaser  nor  give  him  no- 
tice until  the  accrual  of  their  title.  Par- 
ker V.  Chambers^  24  Ga.  518.  Before  an 
estoppel  can  be  urged  against  the  remainder- 
men, they  must  have  done  some  act  whereby 
they  derived  a  benefit  or  prejudiced  anoth- 
er. It  is  quite  evident  from  the  allegations 
of  the  plea  that  the  purchaser  at  the  sale 
relied  upon  the  validity  of  the  decree  of 
sale,  and  the  deed  executed  by  virtue  of 
aud  conformably  with  the  decree.  It  is  not 
even  hinted  that  the  remaindermen  acted  in 
any  way  to  induce  the  purchase.  The  plea 
discloses  that  the  ages  of  the  remaindermen 
at  the  date  of  the  filing  of  the  plea  ranged 
from  27  to  35  years.  The  plea  was  filed  in 
the  year  1902,  and  the  sale  occurred  in 
1876,  so  that  the  oldest  of  the  plaintiffs 
was  approximately  9  years  of  age  when  the 
decree  was  entered.  In  a  case  where  a 
trustee  for  two  persons  sells  and  conveys 
the  whole  property  in  fee,  purporting  to  act 
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as  trustee  for  one  only,  tnd  a  part  of  the 
price  or  of  the  proceeds  of  the  sale  passes 
from  the  trustee  to  the  beneficiary  not 
named  In  the  transaction,  such  beneficiary 
must  refund  the  same  to  the  purchaser,  or 
to  those  holding  under  him  as  subsequent 
purchasers,  before  he  will  be  allowed  to 
recover  the  whole  of  his  interest  In  the  trust 
estate  so  sold  and  conveyed.  Bazemore  v. 
Davis,  55  Ga.  504.  Also,  where  a  trustee  for 
the  life  tenant,  who  does  not  represent  the 
remaindermen,  sells  and  conveys  the  entire 
fee,  and  the  remlilndermen  receive  a  part 
of  the  proceeds  of  the  saje,  they  must  re- 
fund the  amount  so  received  before  they  can 
recover  the  whole  estate  In  remainder.  Lu- 
qulre  v.  Lee,  121  6a.  686,  40  S.  E.  834.  In 
the  case  before  us  the  life  tenant  died  In 
1901,  and  suit  was  brought  by  the  remain- 
dermen 15  months  thereafter.  Of  course, 
they  cannot  hold  the  land  conveyed  to  the 
trustee  In  exchange  for  the  land  conveyed 
by  him,  and  also  recover  the  land  which  the 
trustee  conveyed.  Their  action  in  suing  for 
this  land  so  soon  after  the  life  tenant's 
death  amounts  to  a  disaffirmance  and  repudi- 
ation of  the  sale  by  Smith,  trustee,  to  Me- 
Whorter.  It  Is  familiar  doctrine  that,  to 
bind  one  by  a  ratification  of  an  illegal  or 
void  act.  It  must  be  shown  that  he  had  full 
knowledge  at  the  time  of  the  alleged  ratifi- 
cation of  the  facts  which  would  make  such 
acts  illegal  and  void,  and  the  burden  of 
proving  ratification  is  upon  the  person  as- 
serting it.  De  Vaughn  v.  McLeroy,  82  Qa. 
688,  10  8.  B.  211  (4).  The  bare  fact  that 
plaintifTs  lived  on  the  exchanged  land  as 
members  of  their  father's  family,  and  were, 
supported  by  their  father  from  the  proceeds 
thereof,  would  not  amount  to  ratification  of 
the  sale.  Their  father  owed  them  a  sup- 
port during  their  minority,  and  the  accept- 
ance after  majority  of  their  father's  bounty 
would  not  be  a  ratification  of  an  Illegal  and 
unauthorized  sale  of  their  land.  Neither 
would  their  brief  occupancy  of  the  exchanged 
land  after  the  accrual  of  their  right  to  sue 
ratify  the  Illegal  sale,  unless  something  else 
was  done  by  them  to  Indicate  their  adoption 
and  approval  of  the  sale  under  the  decree. 
Nothing  of  this  kind  was  alleged  in  the 
plea,  and  the  court  should  have  stricken  the 
same  on  demurrer. 

Inasmuch  as  the  trial  judge  held  contrary 
to  some  of  the  principles  of  law  herein 
enunciated,  a  new  trial  is  ordered. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  SIMMONS,  (X  J.,  absent 


(123  Oa.  844) 

CALLAWAY  v.  IRVIN. 

(Supreme  Court  of  Georgia.     June  16,  1905.) 

1.  DowEB— Assioitk^nt^Pbkscbiftion. 

Where  land  belonging  to  the  estate  of  a 
decedent  is  actually  admeasured  by  commis- 
sioners appointed  to  set  apart  dower  to  bis 
widow,  and  she  enters  into  possessic^  of  the 
same  with  the  acquiescence  ox  all  persons  con- 


cerned, it  is  not  essential  to  the  creation  of 
a  dower  estate  therein  that  there  shonld  be 
an  order  of  court  formally  assigning  the  land 
to  her  as  dower.  It  follows  that  the  right  to 
enjoy  the  reversionary  interest  In  the  land  is 
postponed  until  the  termination  of  the  dower 
estate  by  her  death,  and  prescription  will  not 
run  against  persons  entitled  to  the  reversion 
until  their  right  of  enjoyment  accrues. 

2.   OBDEB— GOIXATESAL  ATTACK. 

Where  the  record  of  a  legal  proceeding 
shows  on  its  face  that  an  order  passed  In  va- 
cation by  the  judge  of  the  superior  court  is 
void  for  want  of  jurisdiction  over  the  subject- 
matter,  such  order  may  be  collaterally  attack- 
ed at  any  time  by  any  person  who  has  not  by 
his  conduct  estopped  himself  from  questioning 
Its  validity. 

8.   EXXCXTTOBS   AND   ADMINISTBATOBS  —   SAUB 

OF  Land— Validity  of  Ordeb. 

Under  the  act  of  March  17,  1866  (Acts 
1885-66,  p.  221),  declaring  under  what  circum- 
stances a  judge  of  the  superior  court  may,  in 
vacation,  give  direction  in  a  case  where  it  ap- 
pears that  it  has  become  imiKissible  to  carry  out 
the  provisions  of  a  will,  jurisdiction  of  the  sub- 
ject-matter depends  upon  the  consent  In  writ- 
ing of  all  persons  at  Interest  who  are  sul  juris 
that  the  judge  may  render  a  decree.  If  a  feme 
covert  be  a  benendary  under  a  will  probated 
prior  to  the  married  woman's  act  of  1866,  and 
her  hnsband  has  taken  no  steps  to  enforce  his 
marital  rights  with  respect  to  the  devise  or  be- 
quest made  to  her  bv  the  testator,  her  written 
consent  that  the  judge  may  entertain  jnrisdic- 
tlon  of  a  petition  for  direction  presented  by 
the  executor  is  essential  to  the  validity  of  an 
order  passed  in  vacation  authorizing  the  ex- 
ecutor to  sell  the  property  of  the  estate. 
4.  JuDOMENT— Res  Judicata. 

Estoppel  by  judgment  cannot  be  succesB- 
fully  urged  as  a  defense  to  a  suit  brought  bv  a 
single  plaintiff,  where  it  appears  that  in  a  for- 
mer suit,  jointly  instituted  by  hira  and  others, 
with  respect  to  the  same  matter,  the  defend- 
ant Interposed  several  distinct  defenses,  some 
going  to  the  merits  of  the  controversy,  and  one 
to  the  right  to  maintain  the  action  as  brought, 
and  it  does  not  appear  upon  which  of  these  de- 
fenses the  judgment  in  his  favor  was  rendered. 

OSyllabus  by  the  Court.) 

Error  from  Superior  Court,  Wilkes  County; 
H.  M.  Holden,  Judge. 

Action  by  M.  S.  Callaway  against  C.  B.  Ir- 
vln,  administrator.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

On  August  25^  1861,  Seaborn  Callaway 
died,  leaving  a  will  whicb  contained  the 
following  provisions:  "Item  2.  I  wleb  all  my 
property  kept  together  and  used  as  I  bavo 
used  the  same  during  the  life  of  my  wife, 
she  to  have  the  privilege,  with  the  consent  of 
my  executors,  of  fifi^ins  off  to  my  children,  as 
they  become  of  age  or  marry,  such  parts  as 
she  and  they  may  select,  to  be  accounted  for 
In  the  final  division,  as  shall  be  also  what  I 
have  given  heretofore  to  any  of  my  children. 
Item  3.  At  the  death  of  my  wife,  I  wish  my 
property  equally  divided  between  my  chil- 
dren. •  •  •  Item  5.  If  any  of  my  chil- 
dren die  without  leaving  children,  I  wish  the 
share  given  to  them  by  this  will  to  revert  to 
my  other  children.  •  ♦  ♦  item  7.  In  the 
event  of  my  wife's  marriage,  I  wish  her  to 
have  an  equal  part  of  my  estate  set  off  to 
her,  which  shall  at  her  death  revert  to  my 
children  under  the  above  limitations."  The 
will  was  duly  probated  on  September  9th  of 


478 


61  SOUTHEASTERN  REPOBTBB. 


(Qa. 


the  same  year,  and  letterg  testamentary  Is- 
sued to  Simeon  Parker  Callaway,  one  of  the 
executors  therein  named,  who  was  a  son  of 
the  testator.  The  property  of  the  estate  was 
^:ept  together  until  the  year  1866,  when  Mrs. 
Callaway,  the  widow  of  the  testator,  inter- 
married with  one  William  Bryant,  and  gave 
notice  to  the  executor  of  her  election  to  take 
dower.  The  executor  thereupon  presented 
a  petition  for  direction  to  the  Judge  of  the 
superior  court  of  Wilkes  county,  reciting  in 
the  petition  that  Mrs.  Callaway  had  remar- 
ried and  had  elected  to  take  dower,  and 
stating  various  reasons  why  it  was  no  longer 
practicable  to  carry  out  the  Intention  of  the 
testator  of  keeping  the  property  together  for 
the  support  of  his  family.  The  executor  also 
set  forth  the  names  of  the  children  interest- 
ed in  the  estate,  some  of  whom  were  mi- 
nors, and  stated  that  one  of  the  adult  bene- 
ficiaries under  the  will,  Martha  L.  Callaway, 
had  married  Henry  E.  Spratlln.  Included 
among  those  alleged  to  have  attained  their 
majority  was  the  name  of  Marshall  S.  Calla- 
way. By  an  order  passed  at  chambers,  the 
judge  appointed  Spratlln  as  guardian  ad 
litem  to  represent  the  minor  children,  and 
he  accepted  the  appointment,  and,  in  his 
representative  capacity,  signed  a  written 
consent  that  the  judge  might  at  chambers 
render  such  decree  as  he  might  deem  proper 
under  the  petition,  and  might  decide  any  is- 
sue of  fact  that  might  be  raised  by  any  of 
the  parties  at  interest  This  written  con- 
sent appears  to  have  been  signed  by  Sprat- 
lln in  his  individual  capacity  also,  and  by  all 
of  the  children  whom  the  petition  alleged 
were  adults,  except  the  wife  of  Spratlln, 
formerly  Martha  L.  Callaway,  and  the  ex- 
ecutor. It  was  also  signed  by  the  testator's 
widow,  Mrs.  Bryant,  and  by  William  Bryant 
with  whom  she  had  intermarried.  At  cham- 
bers, on  December  13,  1866,  the  judge  passed 
an  order  which  recited  that  "the  parties  in- 
terested" had  requested  that  he  should  *'de- 
clde  the  various  matters  presented  in  said 
will,"  and  which  directed  the  executor  to 
sell  at  public  sale,  in  the  same  manner  as 
executors  usually  sell,  "all  the  property  of 
[the  testator],  except  so  much  as  may  be 
set  off  for  the  widow's  dower."  The  execu- 
tor was  also,  by  this  order,  given  Instructions 
as  to  how  to  make  distribution  of  the  pro- 
ceeds of  the  sale.  The  land  belonging  to  the 
estate  was  brought  to  sale  by  the  executor 
under  this  order,  was  bid  off  by  Samuel 
Bamett  and  on  February  5,  1867,  the  execu- 
tor made  to  him  a  deed.  The  purchaser  at 
the  sale  subsequently  conveyed  the  land  to 
Gabriel  Toombs,  and  from  him  it  passed  by 
a  chain  of  deeds,  made  by  persons  claiming 
under  him,  to  Bamett  Irvin,  to  whom  It  was 
conveyed  on  January  6>  1886.  The  convey- 
ances last  referred  to  purported  to  convey  a 
fee-simple  estate  In  the  land,  Samuel  Bamett 
having  on  January  9,  1867,  prior  to  the  ex- 
ecutor's sale,  secured  a  deed  from  William 
Bryant  and  his  wife,  formerly  Mrs.  Calla- 


way, to  that  portion  of  the  tract  which  she 
claimed  as  dower.  The  portion  so  claimed  as 
dower  was  run  off  and  platted  by  commis- 
sioners, she  took  possession  of  -It  as  her 
dower,  and  it  was  so  treated  by  all  per- 
sons concerned,  though  no  order  of  court 
formerly  setting  it  apart  as  dower  appears  of 
record.  Barnett  Irvin  and  his  predecessort 
in  titie  under  the  executor's  sale  and  the  deed 
conveying  the  dower  interest  remained  in 
undisturbed  possession  of  the  land  up  to  the 
time  of  the  death  of  Mrs.  Bryant,  which  oc- 
curred in  December,  1898.  On  January  12, 
1900,  Simeon  Parker  Callaway,  Marshall  S. 
Callaway,  and  others  claiming  under  the  will 
of  Seaborn  Callaway  brought  against  Bar- 
nett Irvin  an  action  to  recover  the  tract  of 
land  which  Mrs.  Bryant  had  claimed  as  dow- 
er. Soon  thereafter  Barnett  Irvin  died,  and 
his  administrator,  Charles  EL  Irvin.  was 
made  a  party  defendant  in  his  stead.  The 
defense  Interposed  was  (1)  title  derived  from 
Samuel  Barnett;  (2)  titie  by  prescription, 
and  the  making  of  valuable  Improvements  on 
the  land;  (3)  a  denial  that  dower  was  ever 
set  apart  to  the  widow  of  Seaborn  Callaway: 
and  (4)  estoppel  operating  against  Simeon 
Parker  Callaway  from  asserting  titie  to  the 
premises,  he  having.  In  his  capacity  of  ex- 
ecutor of  Seaborn  Callaway,  conveyed  the 
land  by  absolute  deed  to  Samuel  Barnett;  the 
defendant's  predecessor  In  titie.  The  case 
was  tried  by  the  court,  without  tne  interven- 
tion of  a  jury,  upon  an  agreed  statement  of 
facts,  and  judgment  in  favor  of  the  defend- 
ant was  rendered.  The  case  was  then  taken 
to  the  Supreme  Court  for  review,  but  was 
there  dismissed  for  want  of  prosecution. 

The  present  action  is  a  complaint  for  land 
brought  by  Marshall  S.  Callaway  on  October 
3,  1903,  against  Charles  E.  Irvin,  as  adminis- 
trator of  Bamett  Irvin,  to  recover  a  one- 
seventh  undivided  interest  in  the  tract  of 
land  in  which  the  plaintifTs  mother,  Mrs. 
Bryant  claimed  a  dower  estate.  In  addi- 
tion to  the  defenses  interposed  to  the  previ- 
ous action  to  which  the  plaintiff  was  a  party, 
the  administrator  filed  a  plea  of  res  adjudl- 
cata.  By  an  amendment  to  his  petition  the 
plaintiff  alleged  that  the  order  under  which 
the  land  was  sold  at  executor's  sale  was  void 
for  want  of  jurisdiction  on  the  part  of  the 
judge  of  the  superior  court  to  pass  it  In  va- 
cation without  the  written  consent  of  all 
parties  at  interest,  and  the  sale  was  attack- 
ed on  the  ground  that  it  was  not  made  in 
conformity  to  the  order,  and  for  other  rea- 
sons. The  case  proceeded  to  a  trial  on  the 
merits,  and  resulted  In  the  direction  of  a  ver- 
dict in  favor  of  the  defendant  Exception  is 
taken  by  the  plaintiff  to  the  disposition  thus 
made  of  his  case. 

S.  H.  Sibley,  for  plaintiff  in  error.  S.  H. 
Hardeman,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facts).  1. 
As  the  land  which  Mrs.  Bryant  claimed  as 
dower  was  actually  admeasured  by  commls- 
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Blonen  appointed  to  set  apart  dower  to  her 
otit  of  the  lands  of  her  deceased  husband,  and 
as  she  went  into  possession  of  this  tract,  and 
all  persons  coDcerned  acquiesced  in  her  as- 
sertion of  a  dower  estate  therein.  Including 
the  defendant's  predecessors  in  title,  it  mat- 
ters not  that  no  formal  judgment  of  the 
superior  court  of  ordinary  assigning  dower  to 
her  was  shown  to  have  been  rendered.  Wells 
V.  Dillard,  93  Ga.  682,  20  S,  E.  263.  The 
right  of  action  of  the  plaintiff  did  not  accrue 
until  the  death  of  Mrs.  Bryant  Id.,  at  page 
683  of  93  Ga.,  page  264  of  20  S.  E.;  Napier 
V.  Anderson,  95  Ga.  618,  23  S.  E.  191. 

2.  The  plaintiff  swore  as  a  witness  on  the 
trial  that,  at  the  time  the  executor  of  his 
father's  will  procured  the  order  of  the  chan- 
cellor authorizing  a  sale  of  the  property 
of  the  estate,  he  (the  plaintiff)  was  only  19 
years  of  age;  that  he  had  no  notice  of  the 
executor's  petition  for  direction,  did  not  sign 
the  written  consent  upon  which  the  order 
was  based,  nor  authorize  any  one  to  sign  his 
name  thereto;  and  that  not  until  after  his 
mother's  death  in  1898,  when  he  was  in- 
vestlgatlDg  his  rights  with  respect  to  the 
lands  set  apart  to  her  as  dower,  did  he  learn 
of  the  sale  made  by  the  executor  under  color 
of  that  order.  Counsel  for  the  defendant  in 
error  insists,  however,  that  it  was  not  the 
right  of  the  plaintiff  to  make  this  collateral 
attack  upon  the  order,  which  Is  to  be  treat- 
ed as  the  judgment  of  a  court  of  competent 
jurisdiction,  and  the  presumption  indulged 
that  the  plaintiff  did  consent  in  writing,  and 
that  all  necessary  jurisdictional  facts  were 
made  to  appear  to  the  chancellor.  Unless  the 
record  of  the  proceedings  shows  on  its  face 
the  want  of  jurisdiction  to  pass  the  order, 
the  position  of  counsel  is  doubtless  maintain- 
able. Mayer  ▼.  Hover,  81  Ga.  309,  315.  7  a 
E.  662.  But  it  affirmatively  appears  that 
the  judge  acted  upon  the  petition  without 
procuring  the  written  consent  of  Martha  L. 
Spratlln  (formerly  Miss  Callaway),  who  was 
one  of  the  beneficiaries  under  the  will  of 
Seaborn  Callaway;  and  If  such  consent  on 
her  part  was  necessary,  then  the  record 
shows  upon  its  face  that  the  order  of  the 
judge  was  void  for  want  of  jurisdiction  to 
pass  it,  as  the  petition  filed  by  the  executor 
names  her  as  one  of  the  children  of  his  tes- 
tator who  was  interested  in  the  estate.  The 
order,  if  void,  could  be  collaterally  attacked 
by  the  plaintiff,  unless  he  was  for  some  rea- 
son estopped  from  calling  into  question  its 
validity.  His  testimony  was  therefore  per- 
tinent as  tending  to  show  he  was  not  instru- 
mental in  procuring  the  order  or  effecting 
the  sale  thereunder,  he  not  having  any  notice 
of  the  proceeding  or  Its  result  until  after  his 
mother's  death,  years  after  the  sale.  It  fur- 
ther appears  from  the  testimony  Introduced 
in  his  behalf  that  he  never  received  any  of 
the  proceeds  arising  from  the  sale. 

3.  The  only  authority  which  the  chancellor 
had  to  entertain  jurisdiction  of  that  proceed-, 
ing  in  vacation  was  such  as  was  conferred 


by  the  act  of  March  17,  1866.  Acts  1865-66, 
p.  221;  Civ.  Code  1895,  I  4855.  That  act 
declares  that  when,  "for  any  reason  already 
existing  or  to  exist,  it  becomes  impossible  to 
carry  out  any  last  will  and  testament.  In 
whole  or  in  part,  the  judges  of  the  superior 
court  shall  have  pbwer  to  render  at  cham- 
bers, during  vacation,  any  decree  that  may 
be  necessary  and  legal  in  the  premises;  pro- 
vided, all  parties  in  Interest  consent  thereto 
in  writing,  and  there  is  no  issue  as  to  facts; 
or  if  there  is  such  an  issue,  there  is  a  like 
consent  in  writing  that  the  judge  presiding 
may  hear  and  determine  said  facts,  subject 
to  a  revision  by  the  Supreme  Court,  as  in 
other  cases";  and  provided,  further,  ''that 
in  all  cases  where  minors  are  interested,  the 
consent  of  the  guardian  at  law  or  guardian 
ad  litem  shall  be  obtained  before  such  decree 
is  rendered."  If  Mrs.  Spratlln  was  a  party 
*'in  Interest,"  the  written  consent  of  her  hus- 
band, acting  in  his  individual  capacity  and 
as  guardian  ad  litem  for  minor  children,  was 
insufficient  to  give  the  judge  jurisdiction  over 
her,  or  to  authorize  him  to  pass  any  order 
disposing  of  the  property  of  the  estate.  The 
will  provided  that  upon  the  death  of  the 
testator's  wife  his  executors  should  divide 
his  property  equally  between  his  surviving 
children  and  the  offspring  of  deceased  chil- 
dren. Mrs.  Spratlln  was  therefore  to  re- 
ceive her  share  of  the  estate  only  in  the  event 
she  survived  her  mother.  The  evidence  dis- 
closes that  the  husband  of  Mrs.  Spratlln  nev- 
er made  any  attempt  to  reduce  her  interest 
in  the  estate  to  his  possession  in  the  exercise 
of  his  marital  rights.  Accordingly,  when  the 
order  of  sale  was  passed,  she  was  a  party  at 
interest  Archer  v.  Guill,  67  Ga.  195;  Ster- 
ling V.  Sims,  72  Ga.  51;  De  Vaughn  v.  Mc- 
Leroy,  82  Ga.  704  et  seq.,  10  S.  E.  211,  and 
cases  cited;  Arnold  v.  Limeburger,  122  Ga. 
72,  49  S.  E.  812.  On  the  day  that  order  was 
passed  (December  13,  1866),  the  married  wo- 
man's law  went  into  effect;  so,  when  the 
sale  took  place,  her  Interest  in  her  father's 
estate  had  become  a  part  of  her  separate 
estate.  Since  that  time  she  has  not  been 
deprived  of  such  interest  by  any  act  on  the 
part  of  her  husband.  She,  and  not  he,  was 
therefore  the  party  in  interest  whose  written 
consent  was  essential  to  confer  jurisdiction 
upon  the  judge  of  the  superior  court  to  pass 
the  order  of  sale,  unless  it  be  that  the  assent 
of  both  was  necessary  In  order  to  cut  off  his 
future  right  to  reduce  her  property  to  his 
possession.  The  record  of  the  proceedings 
before  the  judge  disclosed  the  fact  of  her 
marriage,  as  well  as  the  fact  that  she  was  a 
beneficiary  under  her  father's  will;  neverthe- 
less, as  the  record  also  shows  upon  its  face, 
her  written  consent  to  the  judge's  entertain- 
ing  jurisdiction  of  the  executor's  petition  for 
direction  was  not  procured,  and  the  order  of 
sale  was  consequently  a  mere  nullity.  Noth- 
ing passed  to  the  purchaser  at  the  executor's 
sale,  and  the  legal  title  to  the  reversionary 
Interest  in  the  tract  of  land  set  apart  as 
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dower  was  not  shown  to  be  in  the  defendant 
4.  The  present  action  is  in  no  legal  sense  a 
renewal  of  that  brought  jointly  by  the  piain- 
tilT,  Simeon  Parker  Callaway,  and  others 
claiming  nnder  the  will  of  Seaborn  Callaway. 
White  y.  Moss,  92  Gsl.  244,  18  S.  E.  13. 
Their  right  to  recover  depended  upon  their 
ability  to  show  that  they,  and  each  of  them, 
had  title  as  against  the  defendant  Wooding 
y.  Blanton,  112  Ga.  509,  37  S.  E.  720.  If  one 
was  not  entitled  to  recover,  there  could  be 
no  recovery  by  any  of  his  coplain tiffs.  Walk- 
er y.  Pope,  101  Ga.  666,  29  S.  E.  8;  Mc- 
Glamory  y.  McCormick.  99  Ga.  148»  24  S.  B. 
941,  and  cases  cited.  The  fact  being  brought 
to  light  on  the  hearing  of  that  case  that 
Simeon  Parker  Callaway  was  estopped  from 
setting  np  title  to  the  land  because  of  the 
deed  executed  by  him,  in  his  representative 
capacity  as  executor  of  his  father's  estate,  in 
pursuance  of  the  sale  he  had  brought  about, 
a  finding  in  favor  of  the  defendant  against 
all  of  the  plaintiffs  was  the  only  logical  re- 
sult of  the  trial.  Medlock  v.  Merritt,  102  Ga. 
212,  29  S.  B.  185.  All  the  facts  with  regard 
to  the  executor's  sale,  and  the  connection 
which  the  plaintiffs  had  with  the  proceeding, 
and  the  order  of  the  judge  under  which  it 
was  made,  were  yentilated  at  that  hearing. 
Upon  what  reason  the  presiding  judge  placed 
his  judgment  does  not  appear,  but  that  the 
judgment  was  right  Is  apparent  The  defend- 
ant relied,  upon  the  trial  of  the  case  now 
nnder  review,  upon  this  previous  adjudica- 
tion as  sustaining  his  plea  of  res  adjudicata, 
insisting  that  a  trial  was  had  upon  the  mer- 
its and  the  same  issues  were  involved.  He 
did  not  however,  undertake  to  go  further  and 
show  what  was  actually  decided. 

Upon  the  party  setting  up  an  estoppel  by 
judgment  rests  the  burden  of  proving  it  1 
Herman,  Estoppel  &  Res  Judicata,  8  410.  It 
matters  not  how  numerous  the  questions  in- 
volved in  the  suit  may  be,  provided  they 
were  tried  and  decided  (Id.  8  210),  for  the 
judgment  is  conclusive  not  only  of  the  thing 
directly  decided,  but  of  every  fact  which 
was  essential  to  the  adjudication.  Id.  §  231. 
"Any  coDclusion  which  the  court  or  jury 
must  evidently  have  arrived  at  in  order  to 
reach  the  judgment  or  verdict  rendered  will 
be  fully  concluded."  24  Am.  &  Eng.  Enc. 
L.  (2d  Ed.)  766.  But  even  if  a  particular 
matter  was  put  in  issue,  "If  the  issue  was 
not  determined,  by  reason  of  the  decision 
turning  upon  some  other  point  or  other- 
wise, there  is  no  estoppel."  Id.  776,  777. 
And  if  ••there  be  any  uncertainty  as  to  the 
precise  issue  involved  and  determined  in  the 
action,  as,  for  example,  if  it  appear  that 
several  distinct  matters  were  litigated,  upon 
any  one  or  more  of  which  the  judgment  may 
have  turned,  the  whole  matter  of  the  action 
will  be  at  large,  and  open  to  subsequent 
controyersy."  Id.  773-775.  Thus,  where 
several  defenses  are  pleaded,  and  the  judg- 
ment does  not  show  upon  which  issue  the  de- 
cision was  rendered,  there  is  no  estoppel.    Id. 


775,  note,  and  clt    "It  U  of  the  ensence  of 

estoppel  by  judgment  that  it  is  certain  that 
the  precise  fact  was  determined  by  the  for- 
mer judgment"  De  Sollar  v.  Hanscome,  158 
U.  S.  216,  15  Sup.  Ct  816,  39  L.  Ed.  956.  In 
the  case  before  us,  no  such  certainty  exists; 
the  defendant  in  the  first  suit  interposed  sev- 
eral defenses,  one  of  which  was  that  Simeon 
Parker  Callaway  was  estopped  by  the  deed 
he  had  executed  from  asserting  titie  to  the 
land;  and  this  special  defense  was  estab- 
lished, and  affected  not  only  his  right  to 
recover,  but  also  cut  off  his  coplalntiffs  from 
any  recovery  in  that  suit  independently  of 
whether  any  of  the  other  defenses  were 
meritorious.  That  the  judge  reached  the 
conclusion  that  the  defendant  had  the  better 
title  rests  upon  the  bare  surmise  that  the 
Judge  may  have  fallen  into  the  error  of  so 
deciding,  instead  of  placing  his  judgment 
upon  the  ground  that  one  of  the  plaintiffs 
was  clearly  estopped  from  setting  up  his 
claim  of  titie.  As  was  held  in  Worth  y.  Car- 
michael,  114  Ga.  699,  40  S.  B.  797,  ''A 
judgment  rendered  in  litigation  between  the 
same  parties  is  not  conclusive  in  a  subse- 
quent suit  between  them  on  a  different  cause 
of  action,  except  as  to  issues  actually  made 
and  determined  in  the  former  litigation." 
See,  also,  Draper  v.  Medlock,  122  Ga.  234,  50 
S.  B.  113.  That  the  plaintiff  had  an  oppor- 
tunity of  having  the  merits  of  his  claim 
passed  on  by  the  court,  and  was  not  cut  off 
therefrom  by  the  fact  that  one  of  his  coplaln- 
tiffs had  estopped  himself  from  maintaining 
the  action,  should  be  made  to  affirmatively 
appear  before  the  plaintiff  is  denied  the  privi- 
lege of  proving,  as  he  is  now  able  to  do, 
that  his  claim  is  just  "The  estoppel"  which 
the  law  contemplates  "does  not  depend  upon 
technicalities,  but  rests  in  broad  principles 
of  justice,  and  it  can  apply  only  when  the 
party  has  had  his  day  in  court  and  an  oppor- 
tunity to  establish  his  claim.  *  *  •  No  til- 
ing would  seem  to  be  plainer  than  that  no 
man  could  be  barred  by  a  judgment  against 
him  who  was  not  by  the  issue  placed  in  such 
a  position  that  establishing  his  demand 
would  entitle  him  to  a  judgment  in  his  fa- 
vor." Fiflleld  y.  Edwards,  39  Mich.  266,  267, 
So  it  has  been  held  that  even  in  an  equitable 
proceeding  the  rule  is  not  different  and 
"where  in  the  answer  various  matters  of  de- 
fense are  set  forth,  some  of  which  relate  only 
to  the  maintenance  of  the  suit  and  others  to 
the  merits,  and  there  is  a  general  decree  of 
bill  dismissed,  from  which  it  does  not  appear 
what  was  the  prevailing  ground  of  defense, 
it  is  impossible  to  hold  that  the  decree  oper- 
ates to  preclude  future  proceedings,"  Fos- 
ter y.  The  Bichard  Busteed,  100  Mass.  409,  1 
Am.  Bep.  125.  We  are  content  to  rest  our 
decision  upon  this  question  on  the  reasoning 
of  the  learned  justice  who  pronounced  the 
opinion  in  that  case. 
Judgment  reversed, 

SIMMONS,  C.  J^  absent 


Q9L4 


OQKSR  ▼.  ATIiAHTA,  S.  A  N,  BY.  CO. 


481 


(123  Ga.  48S) 

COKBR  ec  aL  %  ATIJINTA,  K.  4^  N.  EY. 
CO.  et  aL* 

(Snprerao  Court  of  GeoifU.     June  16»  190(1.) 

1.  Municipal     Cobposations  —  Yaoatiivq 
8tbest»--Poweb8. 

A  municipal  corporation  is  without  power 
to  vacate  a  public  thoroughfare  unless  authority 
■o  to  do  be  conferred  upon  it  in  express  terms 
or  by  necessary  implication. 

(a)  The  charter  of  the  city  of  Atlanta  clothes 
it  with  no  such  power. 

.  (b)  Authority  "to  open,  lay  out,  to  widen, 
straighten,  or  otherwise  change"  streets  with- 
in the  city  does  not  comprehend  the  power  to 
abandon  a  thoroughfare  and  open  another  to 
take  its  place  over  a  strip  of  land  running 
parallel  with,  but  some  26  feet  distant  from,  the 
nearest  boundary  line  of  the  street  sought  to 
be  vacated  and  devoted  to  a  purpose  Incon- 
sistent with  its  use  by  the  public. 

[Ed.  Note. — Vor  cases  in  point,  see  vol. 
Cent.  IMf.  Municipal  Corporation^  M  149, 

2.  Public  Nuibanos— Injunction. 

Though  the  unauthorized  obstructior  of  a 
city  street  by  the  laying  of  railway  tracks  and 
the  erection  of  permanent  structures  thereon 
may,  as  matter  ot  law,  amount  to  a  public  nui- 
sance^ none  save  persons  who  will  thereby  sus- 
tain injury  not  shared  in  by  the  public  at  large 
can  maintain  an  equitabb  proceeding  to  en- 
Join  the  creation  of  such  nuisance. 

[Bii  Note. — For  cases  in.  point,  see  vol.  86, 
Cent  Dig.  Munieipal  Corporations,  ^  1503.] 

8.  Injunction  —  Abandonicsnx  ov  Stkbict 
—Who  may  Maintain. 

One  whooe  property  rights  will  be  injuri- 
ously aCected  by  the  unauthoria^  abandon- 
meni  and  obstructior  of  a  street  which  fur- 
nishstt  an  important  avenue  of  approach  to  his 
place  of  business,  in  that  the  closing  of  the 
street  will  divert  travel  from  the  thorou^are 
on  which  hi«  property  is  situated,  and  render 
the  same  less  valuable  and  less  remunerative  to 
him,  can  maintain  an  action  to  prevent  the  in- 
fliction of  such  special  injury. 

4.  Municipal  Cobpobations  —  Oontbaots— 

iNJUNCmON. 

That  great  benefits  will  flow  to  a  dty  from 
the  carrying  out  of  an  ultra  vires  contract  made 
in  its  behalf  affords  no  reason  for  denying  ap- 
propriate equitable  relief  to  a  citizen  who  at- 
tacks the  contract  as  illegal,  and  whose  rights 
will  be  infringed,  if  its  terms  are  given  effect 

5.  SiAlCB»DBJrBN8E9— EVIDENOB. 

There  is  no  merit  in  the  defense  that  a 
property  owner  will  not  sustain  damage  from 
the  unlawful  closing  of  a  street,  for  the  rea- 
son that  another  street  to  take  its  place  will 
be  immediately  opened,  unless  it  be  shown  that 
the  street  to  be  opened  will  be  permanently 
maintained. 

(a)  Evidence  that  the  street  to  be  substituted 
for  that  closed  will  afford  better  access  to  the 
complainant's  property,  and  will  render  it  more 
valuable,  is  not  open  to  the  objection  that  ben- 
efits thus  arising  cannot  be  set  off  against  the 
damages  which  he  would  sustain  from  the  un- 
authorised abandonment  and  obstruction  of  the 
street  to  the  closing  of  which  he  objects. 

(b)  After  an  ultra  vires  contract  wherein  a 
municipality  is  named  as  a  party  is  wholly  or 
partially  performed  by  the  other  contracting 
party,  a  court  of  equity  cannot  undertake  to 
enjoin  the  city  authorities  from  restoring  to 
that  party  such  fruits  of  the  unauthorized 
contract  as  have  not  been  dissipated,  but  remain 
in  the  custody  of  the  municipality. 

ntehearing  denied  July  17,  IdOS. 
51  S.ID.--81 


(L  Estoppel  bt  Conduct. 

Bven  though  a  citizen  may,  by  his  conduct, 
induce  the  authorities  of  a  dty  to  believe  that 
he  will  not  question  the  validity  of  an  ordi- 
nance providing  for  the  vacation  of  a  public 
thoroughfare,  he  will  not  be  estopped  from  at- 
tacking the  ordinance  at  any  time  before  definite 
action  is  taken  thereunder  bj  the  parties  in- 
terested in  giving  it  effect 
(SylUbus  by  the  Court) 

EkTor  ftom  Superior  Court,  Fulton-  County; 
J.  H.  Lumpkin,  Judge. 

Suit  by  h\  M.  Coker,  Jr.,  and  W.  S.  Ken- 
drick  against  the  Atlanta,  Knozville  &  North- 
em  Railway  Company  and  the  city  of  At- 
lanta. Decree  for  defendants,  and  plalntifls 
bring  error.    Reversed. 

The  Atlanta,  KnoxriUe  Sc  Northern  Rail- 
way Company  undertook  to  secure  for  the 
Joint  benefit  of  itself  and  other  railroad  com- 
panies with  which  it  was  associated  terminal 
facilities  In  the  dty  of  Atlanta  affording  ac- 
cess to  Central  avenue,  in  the  heart  of  the 
city.  As  a  part  of  the  project,  the  railway 
company  desired  to  acquire  title  to  a  street 
known  as  "Waverly  Place,"  which  divided 
property  it  had  purchased  from  the  freight 
yards  of  one  of  the  companies  with  which 
it  was  associated;  to  also  acquire  title  to  a 
lot  upon  which  stood  one  of  the  fire  engine 
houses  belonging  to  the  dty;  and  to  secure 
the  privilege  of  cro3Sing  certain  streets  In- 
tersecting a  right  of  way  leading  to  the  prop- 
erty which  the  railway  company  had  pur- 
chased for  use  as  a  terminal  station.  The 
city  of  Atlanta,  acting  through  its  general 
council,  Indicated  a  willingness  to  encourage 
and  foster  the  enterprise,  and  negotiatious 
between  the  railway  company  and  the  dty 
coundl  were  entered  into,  with  a  view  to 
granting  to  the  railway  company  the  de- 
sired privileges,  and  conferring  upon  it  the 
right  to  use  Waverly  Place  as  It  might  see 
fit  The  dty  of  Atlanta  also  had  a  purpose 
of  its  own  in  view.  It  much  desired  to  ac- 
quire the  right  to  construct  a  viaduct  across 
the  railroad  yards  of  the  companies  asso- 
ciated with  the  Atlanta,  Knoxvllle  &  North- 
em  Railway  Company,  and  to  get  from  the 
railroad  companies  substantial  aid  in  the 
building  of  this  expensive  structure  from 
Washington  street,  on  the  south,  to  Collins 
street,  on  the  north,  of  the  railroad  yards. 
As  a  result  of  the  negotiations,  the  city 
council,  on  December  23,  1904,  adopted  an 
ordinance  which  provided,  in  substance,  as 
follows:  The  railway  company  was  to  bo 
granted  (1)  the  privilege  of  crossing  the 
streets  intersecting  its  right  of  way  to  the 
proposed  terminal  station;  (2)  the  dty's  fire 
engine  lot;  (3)  the  street  known  as  Waverly 
Place;  and  (4)  the  right  to  cross  with  its 
tracks  a  portion  of  Washington  street  at  a 
grade  which  would  admit  of  trains  passing 
under  the  proposed  viaduct  On  the  other 
hand,  the  dty  was  to  acquire  from  the  rail- 
way company  (1)  a  right  of  way  for  the 
viaduct  across  the  railroad  yards;    (2)  the 
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sum  of  $50,000,  to  be  used  in  building  this 
viaduct;  (3)  a  lot  in  the  neighborhood,  upon 
which  should  be  erected  by  the  railway  com- 
pany a  modem  fire  engine  house  to  take 
the  place  of  that  granted  to  the  railway  com- 
pany; and  (4)  the  use  of  a  street  laid  out 
across  the  property  of  that  company  south 
of  Waverly  Place,  and  to  be  used  in  its 
stead  till  the  city  should  take  steps  to  build 
the  viaduct,  and  should  receive  from  the 
company  the  $50,000  to  be  used  in  its  con- 
struction, when  the  strip  of  land  laid  out 
as  a  street  across  the  railway  company's 
property  should  be  reconveyed  to  that  com- 
pany, provided  the  city  was  not  prevented 
by  legal  proceedings  from  so  doing;  the  $50,- 
000  to  be  paid  to  the  city  in  any  event 

The  railway  company  assented  to  the  terms 
of  the  ordinance,  and  it  was  about  to  be 
carried  into  effect,  when  F.  M.  Ooker,  Jr., 
and  W.  S.  Kendrick  filed  an  equitable  peti- 
tion, therein  naming  the  Atlanta,  Knoxville 
&  Northern  Railway  Company  and  the  city 
of  Atlanta  as  defendants,  and  praying  that 
they  be  enjoined  from  proceeding  under  the 
ordinance  to  do  anything  affecting  the  exist- 
ing status.  Petitioners  attacked  the  contract 
evidenced  by  the  ordinance  as  ultra  vires,  al- 
leged that  they  were  the  owners  of  prop- 
erty in  the  Immediate  vicinity  of  Waverly 
Place  which  would  be  injuriously  affected  by 
the  closing  and  obstruction  of  that  street 
and  denied  any  right  or  authority  on  the 
part  of  the  city  to  vacate  it,  or  to  grant  to 
the  railway  company  the  privilege  of  using 
the  same  for  railroad  purposes.  On  the  hear- 
ing of  the  case,  no  attempt  was  made  to 
show  that  any  special  Injury  to  Kendrick 
would  result  from  the  closing  of  the  street 
but  it  did  appear  from  the  uncontradicted 
evidence  that  if  Waverly  Place  should  be 
vacated,  and  no  thoroughfare  taking  its  place 
should  be  substituted,  the  market  value  of 
certain  property  owned  by  Coker  would  de- 
preciate from  5  to  10,  or  possibly  25,  per  cent 
The  fact  was  also  brought  out  at  the  hear- 
ing that  subsequently  to  the  filing  of  the 
petition  for  injunction  the  city  council  had 
In  certain  respects  amended  the  ordinance 
complained  of.  The  only  change  therein 
which  need  be  noticed  Is  the  striking  of  the 
provision  for  the  payment  by  the  railway 
company  of  $50,000,  and  the  Insertion  in  lieu 
thereof  of  the  following  stipulation:  "Sec, 
G.  That  the  said  railroad  company,  by  ac- 
cepting this  ordinance,  agrees  and  contracts 
with  the  city  of  Atlanta  to  pay  a  part  of 
the  exx)ense  or  cost  of  the  construction  of 
said  viaduct  corresponding  to  the  amount 
needed  to  erect  that  part  of  the  viaduct  ex- 
tending over  the  tracks  of  the  railroad  from 
the  abutment  at  Washington  street  to  the 
abutment  at  Collins  street  as  shown  on  the 
plans  of  the  original  ordinance,  approximat- 
ing a  distance  of  393  feet  thus  connecting 
the  viaduct  constructed  to  either  side  of  said 
railroad  property  and  completing  said  via- 
duct, provided  tie  cost  of  such  part  of  the 


same  does  not  exceed  $80,000,  any  saving  to 
be  for  the  benefit  of  the  railroad,  its  suc- 
cessors and  assigns.  The  city  of  Atlanta 
will  adopt  a  resolution  directing  the  mayor 
to  execute  a  conveyance  in  Its  name  quit 
claiming  all  the  city's  right  title  and  Interest 
In  and  to  Waverly  Place,  as  changed,  to  the 
Atlanta,  Knoxville  &  Northern  Railroad  Com- 
pany, its  successors  and  assigns,  at  the  time 
said  railroad  company.  Its  succesors  and  as- 
signs, shall  pay  their  part  for  the  construe^ 
tion  of  said  viaduct,  as  above  provided;  and^ 
the  good  faith  of  the  city  is  hereby  pledged 
to  accordingly  secure  said  street  to  said  rail- 
road company  and  its  successors  and  assigns: 
provided,  however,  that  should  the  city  of 
Atlanta  be  prevented  by  legal  proceedings 
from  making  said  quit  claim  conveyance,  the 
payment  for  said  viaduct  shall  neverth^ess 
be  made  as  herein  provided,"  To  certain  evi- 
dence offered  by  the  defendants  objection 
was  made  by  the  plaintiffs,  and  the  court 
reserved  its  decision  as  to  the  admissibility 
of  this  evidence  until  a  date  subsequent  to 
the  hearing,  at  which  time  the  objections 
were  overruled  and  an  order  was  passed 
denying  the  Injunction  prayed  for.  T6  the 
ruling  of  the  court  as  to  the  admissibility  of 
this  evidence,  as  well  as  to  the  refusal  to 
grant  an  injunction,  exception  is  taken. 

Jno.  L.  Hopkins  &  Sons,  for  plaintiffs  In 
error.  King,  Spalding  &  little,  J.  L.  May- 
son,  and  W.  P.  Hill,  for  defendants  in  error. 

FISH,  P.  J.  (after  stating  the  facts).  1. 
"The  plenary  power  of  the  Legislature  over 
streets  and  highways  Is  such  that  It  may,  in 
the  absence  of  special  constitutional  restric- 
tion, vacate  or  discontinue  the  public  ease- 
ment in  them,  or  Invest  municipal  corp<Hra- 
tions  with  this  authority."  2  Dill.  Manic. 
Corp.  (4th  Ed.)  §  666.  "But  the  power  must 
be  conferred  In  express  terms  or  by  necessary 
implication,  and  the  construction  of  ambig- 
uous words  alleged  to  confer  It  'ought  to  be 
in  favor  of  the  common  right  of  highway.' 
Highways  cannot,  In  any  event,  be  discon- 
tinued for  the  purpose  of  devoting  them  to 
private  and  inconsistent  uses."  Elliott 
Roads  &  Streets  (2d  Ed.)  §  875.  Such  is  the 
law  as  heretofore  announced  by  this  court 
Marietta  Chair  Co.  v.  Henderson,  121  Ga. 
408,  404,  49  S.  B.  812.  No  express  power  to 
vacate  a  public  thoroughfare  has  been  con- 
ferred by  the  General  Assembly  upon  the  city 
of  Atlanta.  On  the  contrary.  Its  control  over 
streets  and  alleys  has  been  in  terms  limited 
to  the  right  **to  open,  lay  out  to  widen, 
straighten,  or  otherwise  change"  the  same. 
Acts  1874,  p.  131,  §  60.  To  exclude  the  gen- 
eral public  from  the  enjoyment  of  a  street 
and  to  devote  it  to  a  purpose  wholly  Incon- 
sistent with  Its  use  as  a  thoroughfare,  is  not 
such  a  *'change"  therein  as  the  city's  charter 
contemplates.  That  the  city  has  power  to 
abandon  or  vacate  the  street  known  as  Wa- 
verly Place  was  not  claimed  by  counsel  for 
the  defendants  in  error,  but  their  conten< 


Ga*) 


COKER  V.  ATLANTA,  K.  A  N.  RY.  CO. 


488 


tion  Ib  that  the  'Vhange"  in  that  street  pro- 
vided for  by  the  ordinance  adopted  by  the 
city  council  is  one  which  the  municipality 
has  power,  under  the  above-quoted  provision 
of  its  charter,  to  effect  The  facts  are  Wa- 
verly  Place  is  to  retain  its  name,  but  change 
its  residence,  if  the  carrying  out  of  the  plan 
outlined  in  the  ordinance  is  not  interfered 
with.  That  street  is  but  one  block  in  length, 
and  connects  Central  avenue,  on  the  west, 
with  Washington  street,  on  the  east;  the  two 
streets  last  named  running  parallel  to  each 
other,  and  at  right  angles  to  Waverly  Place. 
On  the  north  adjoin  the  railroad  yards,  now 
used  by  the  companies  associated  with  the 
defendant  railway  company,  while  on  the 
south  lies  property  all  of  which  Is  either 
owned  or  controlled  by  that  company.  Wash- 
ington street  extends  no  further  north  than 
the  raihroad  yards.  Central  avenue  continues 
northward  beyond  them.  Both  streets  ex- 
tend for  a  considerable  distance  southward, 
and  are  much-used  thoroughfares,  as  is  also 
Waverly  Place.  The  banking  house  of  Coker 
is  on  the  west  side  of  Central  avenue  and 
faces  the  open  street  called  Waverly  Place. 
It  is  proposed  to  so  change  the  location  of 
the  latter  street  as  that  it  shall  occupy  a 
strip  of  land  belonging  to  the  railway  com- 
pany, of  equal  length  and  width,  lying  some 
26  feet  south  of  the  present  southern  bound- 
ary of  Waverly  Place  where  it  connects  with 
Central  avenue,  and  some  80  feet  south  of  the 
point  where  its  southern  boundary  touches 
Washington  sti-eet  In  other  words,  Waverly 
Place  Is  to  be  moved  bodily  over  86  feet  in 
a  southerly  direction,  and  deposited  upon  the 
lands  of  the  railway  company,  over  26  feet 
distant  from  its  extreme  southern  boundary 
as  now  located,  so  that  its  extreme  northern 
boundary  will  be  86  feet  away  from  its  pres- 
ent northern  boundary.  The  journey  In- 
volves 86  feet  of  travel,  the  street  being  60 
feet  wide,  and  every  inch  of  it  journeying 
southward.  None  of  it  is  to  remain  at  its 
present  abode,  but  it  is  in  its  entirety  to  seek 
other  quarters  provided  for  it  further  down 
Washington  street.  The  proposed  "change" 
in  Waverly  Place  is  one  of  location  or  resi- 
dence, and  after  it  moves  there  will  be  noth- 
ing to  identify  it  but  its  name,  for  the  ordi- 
nance contemplates  that  all  luggage  in  the 
shape  of  sidewalks  and  other  personal  effects 
shall  be  left  behind.  The  street  is  not  an 
asset  which  the  city  can  move  from  place  to 
place  at  will.  The  so-called  "change"  in  the 
street  practically  amounts  to  an  entire  aban- 
donment of  it  as  a  thoroughfare  and  the 
opening  of  a  new  street  through  the  property 
of  the  railway  company.  Under  the  ordi- 
nance adopted  by  the  city  council  that  com- 
pany can  acquire  no  right,  title,  or  interest 
In  or  to  any  portion  of  Waverly  Place.  The 
contract  which  the  city  council  sought  to  en- 
ter into  with  the  railway  company  was  clear- 
ly ultra  vires,  and  the  same  is  not  enforce- 
able at  the  Instance  of  either  party  thereto. 
Not  until  power  derived  from  the  Legislature 


iB  conferred  upon  the  city  can  it  become 
legally  bound  by,  or  have  any  right  to  enter 
into,  such  a  contract  as  that  embodied  in  the 
ordinance   under   discussion. 

2.  It  does  not  follow,  however,  that  mere- 
ly because  the  city  was  without  power  to 
close  Waverly  Place  and  permit  the  railway 
company  to  use  it  for  terminal  facilities, 
the  plaintiffs  were  entitled  to  the  injunction 
they  sought  against  the  railway  company  to 
prevent  it  from  taking  possession  of  the 
street  or  making  any  alterations  therein. 
They  are  undoubtedly  correct  in  their  con- 
tention that,  as  matter  of  law,  the  building 
of  terminal  structures  in  the  street  would 
amount  to  a  public  nuisance  (Daly  y.  Rail- 
road Co.,  80  Ga.  793,  7  S.  E.  146,  12  Am.  St 
Rep.  286),  as  would  also  the  using  of  the 
street  as  a  switching  yard  or  place  for  the 
delivery  of  freight  (Atlantic  &  Birmingham 
R.  Co.  y.  Montezuma,  122  Oa.  1, 49  S.  R.  738), 
or  the  unauthorized  laying  of  its  tracks 
longitudinally  along  the  surface  of  the 
street  (Davis  y.  Railway  Co.,  87  Ga.  606,  13 
S.  B.  567;  Augusta  R.  Co.  y.  Augusta,  100 
Ga.  701,  28  S.  E.  126).  But  unless,  from  the 
unauthorized  use  of  the  street  the  plaintiffs 
will  suffer  injury  not  common  to  the  general 
public,  peculiarly  affecting  their  property 
rights,  and  causing  special  damage  to  them, 
they  cannot  maintain  an  action  to  either  en- 
join the  nuisance  or  to  recover  damages  for 
its  maintenance.  Coast  Line  R.  Co.  y.  Co- 
hen, 50  Ga.  451;  Bast  Tenn.  Ry.-  Co.  v. 
Boardman,  96  Ga.  356,  23  S.  B.  403.  It  was 
admitted  on  the  hearing  in  the  court  below 
that  the  railway  company  would,  unless  en- 
joined, occupy  the  strip  of  ground  now 
known  as  Waverly  Place  longitudinally  with 
its  tracks  and  terminal  structures;  and  on 
the  argument  here  counsel  for  the  plaintiffs 
insisted  that  the  banking  house  of  Coker 
would  be  depreciated  in  market  and  rental 
value,  and  the  enjoyment  of  the  property  In- 
juriously affected,  by  the  noise,  smoke,  and 
cinders  incident  to  conducting  upon  the  street 
the  operations  of  the  railway  company. 
However,  no  anticipated  Injury  to  Coker 
thus  arising  was  either  alleged  or  proved. 
His  property  does  not  abut  on  Waverly 
Place,  but  is  situated  on  the  west  side  of 
Central  avenue.  The  precise  manner  In 
which  the  railway  company  expected  to  use 
Waverly  Place  was  not  shown,  and  that  they 
expected  to  so  use  it  as  to  injuriously  affect 
Ooker's  property  is  purely  a  matter  of  infer- 
ence. Bare  conjecture  cannot  adequately 
supply  proper  allegations  and  proof,  and  the 
court  below  would  have  been  unwarranted 
in  granting  an  injunction  upon  the  assump- 
tion that  the  use  to  which  the  street  was 
to  be  put  would  result  in  special  damage  to 
either  of  the  plaintiffs. 

3.  If  Coker  was  for  any  reason  entitled  to 
the  relief  sought  It  was  upon  the  theory  that 
the  unlawful  closing  of  the  street  by  the 
city  and  the  placing  of  obstructions  therein 
by  the  railway  company  would  deprive  hir^ 
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of  the  benefits  of  one  of  the  principal  ave- 
nues of  approach  to  his  place  of  business, 
rendering  it  less  valuable  and  less  remunera- 
tive to  him.  If  such  would  be  the  result  of 
the  closing  of  the  street,  then  Coker  would 
be  entitled  to  an  injunction  to  prevent  the 
visitation  upon  him  of  this  special  injury. 
Georgia  Southern  R.  Co.  v.  Harvey,  84  Ga. 
372,  10  S.  B.  971;  s.  c,  90  Ga.  66,  15  S.  B. 
783;  Brunswick  &  Western  R.  Co.  v.  Hardey, 
112  Ga.  604,  37  S.  E.  888.  52  L.  R.  A.  396; 
Savannah  &  Western  R.  Co.  v.  Woodruff, 
86  Ga.  94,  13  S.  E.  156;  S.  F.  &  W.  Ry.  Co. 
V.  Gill,  118  Ga.  737,  745,  746,  45  S.  B.  623. 
The  evidence  introduced  in  his  behalf  showed 
that  this  would  undoubtedly  be  the  case  in 
the  event  Waverly  Place  were  closed  and  no 
street  to  take  its  place  was  opened  and 
maintained. 

4.  As  matter  of  defense,  the  defendants 
offered  the  affidavits  of  a  number  of  persons 
who  therein  expressed  their  conviction,  based 
upon  a  knowledge  of  all  the  surrounding 
facts  and  circumstances,  that  the  building 
of  a  viaduct  from  Washington  street  to  the 
north  side  of  the  railroad  yards,  so  as  to 
connect  that  street  with  thoroughfares  in 
the  northern  portion  of  the  city,  was  a 
great  public  necessity,  and  that  the  swap 
of  the  city*s  property  and  property  rights  for 
the  property  and  property  rights  moving 
from  the  railway  company  was  a  most  ex- 
cellent business  proposition,  and  was  to  the 
undoubted  advantage  of  the  city  and  the 
citizens  at  large.  This  evidence  was  ob- 
jected to  as  irrelevant,  but  was  held  by  the 
court  to  be  admissible.  It  should  not  have 
been  taken  into  consideration.  The  Issue 
was  not  whether  or  not  the  city  council  had 
made  a  good  bargain  with  the  railway  com- 
pany, but  whether  or  not  that  bargain  was 
ultra  vires. 

5.  The  defendants  also  sought  to  overcome 
the  prima  facie  case  made  out  by  the  plain- 
tiffs by  showing  that  the  new  street  to  be 
opened  across  the  property  of  the  railway 
company  would  not  only  fully  take  the  place 
of  Waverly  Place,  but  would  afford  better 
access  to  Coker's  place  of  business,  and  ren- 
der his  property  more  valuable.  Evidence  to 
this  effect  was  objected  to,  but  was  held  to 
be  admissible.  The  plaintiff*s  objections 
were  that  the  evidence  was  Irrelevant  and 
immaterial:  (1)  Because  the  unlawful  oc- 
cupancy of  Waverly  Place  by  the  railway 
company  would  be  a  public  nuisance,  and  no 
benefits  fiowing  to  plaintiffs  from  the  open- 
ing of  the  new  street  could  be  set  off  against 
the  injury  inflicted  by  closing  Waverly  Place; 
and  (2)  "because  the  rights  which  the  city 
would  acquire  In  the  proposed  new  street 
were  not  equal  In  character  or  nature  with 
those  which  It  possessed  In  the  present  Wa- 
verly Place,  the  latter  rights  being  perpet- 
ual, while  the  rights  In  the  new  street  were 
conditioned  upon  the  happening  of  the  event 
provided  for  In  the  ordinance,  at  which  time 
the  right  to  use  the  strip  of  ground  known 


as  'New  Waverly  Place^  would  be  lost  to 
the  city  and  the  public."  The  first  of  these 
objections  was  not  well  taken.  The  purpose 
of  the  evidence  was,  not  to  set  off  benefits 
against  damages,  but  to  show  that  the  clos- 
ing of  Waverly  Place,  under  the  terms  of 
the  ordinance,  would  not  result  In  any  spe- 
cial Injury  to  Coker,  or  damage  to  his  prop- 
erty. If  such  were  the  truth  of  the  matter, 
he  could  have  no  standing  In  court  as  an 
aggrieved  party.  Farkas  v.  Towns,  103  Ga. 
154,  29  S.  B.  700,  68  Am.  St  Rep.  88.  The 
second  objection  is  not  to  be  so  easily  dis- 
posed of.  The  ordinance  imposed  upon  the 
city  the  moral,  If  not  the  legal,  obligation  of 
reconveying  title  to  the  new  street  to  the 
railway  company  so  soon  as  that  company 
should  comply  with  Its  undertaking  to  share 
the  expense  of  building  the  viaduct,  provid- 
ed the  city  should  not  be  "prevented  by  le- 
gal proceedings  from  making  said  quit  claim 
conveyance."  In  other  words,  the  city  was 
bound  to  reconvey  and  contracted  to  recon- 
vey  if  within  its  power  to  do  so.  If  It  had 
the  legal  right  to  do  so  when  called  on  by 
the  railway  company  at  the  appointed  time, 
then  the  new  street  would  be  legally  closed, 
and  Coker  would  lose  all  benefits  flowing 
from  the  substituted  street.  So  if  Coker  la 
to  be  denied  the  privilege  of  objecting  to 
the  closing  of  Waverly  Place  on  the  ground 
that  another  and  better  street  will  be  sub- 
stituted for  it,  the  fact  must  be  made  to 
clearly  appear  that  the  new  street  cannot 
hereafter  be  legally  closed  at  the  will  of  the 
city,  despite  the  express  provision  in  the  or- 
dinance pledging  the  good  faith  of  the  city 
to  reconvey  it  to  the  railway  company  unless 
"prevented  by  legal  proceedings."  Could  the 
city  be  so  prevented  by  any  proceeding; 
which  Coker  might  hereafter  bring  to  en- 
join the  closhig  of  that  street?  Neither  in 
his  capacity  of  citizen  and  taxpayer  nor  in 
his  capacity  as  property  owner  could  he  be 
heard  to  assert  that  he  had  any  greater  inter- 
est in  the  street  than  had  the  city  of  Atlanta, 
or  stood  in  any  better  situation  to  object  to 
the  abandonment  thereof.  If  the  railway 
company  proposed  to  make  to  the  city  a  dedi- 
cation of  the  new  street  by  way  of  gift  and 
without  condition,  then  the  new  street  would 
stand  upon  the  footing  of  other  public  thor- 
oughfares, and  could  not  be  legally  vacated 
at  the  will  of  the  city.  But  the  company 
does  not  contemplate  any  dedication  to  the 
public,  but  has  entered  into  a  cold  business 
proposition  to  convey  the  proposed  new 
street  to  the  city  on  condition  that  the  city 
will  reconvey  the  same,  if  within  its  power, 
in  the  event  specified  in  the  ordinance.  Sup- 
pose Coker  had  waited  till  the  city  under^ 
took  to  do  so  in  accordance  with  its  terms. 
Aside  from  being  met  with  the  charge  of 
laches,  he  would  have  to  overcome  the  dif- 
ficulty of  successfully  pointing  out  some  rea- 
sonable ground  upon  which  a  court  of  equity 
could  base  a  right  to  interpose  and  enjoin 
the  city  from  making  a  conveyance  such  as 
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the  ordinance  calls  for.  That  ordinance  eyi- 
dences  an  ultra  yires  contract,  which  tlie 
court  conld  not  enforce  or  give  recognitiOQ 
to.  Ooker  could  not  assert  that  it  was  Talid 
in  so  far  as  it  provided  for  a  conveyance 
of  the  new  street  to  the  dty,  but  invalid  in 
so  far  as  it  provided  for  a  reconveyance  to 
the  railway  company.  He  could  not  in  part 
ratify  and  in  part  repudiate  the  contract,  or 
insist  that  the  city  ^as  entitled  to  hold  on 
to  any  of  the  fruits  of  the  same.  To  re- 
turn to  the  railway  company  so  much  of  the 
fruits  of  this  ultra  vires  bargain  as  had  not 
been  dissipated  would  be  the  equitable  duty 
of  the  dty,  as  to  do  so  would  be  in  accord 
with  good  conscience,  and  would  impose  no 
burden  nor  injury  upon  any  citizen,  prop- 
erty owner,  or  taxpayer.  See  1  Dill.  Munia 
Corp.  (4th  Ed.)  {  462,  note;  29  Am.  &  Eng. 
Enc  L.  (2d  Ed.)  54,  and  authorities  cited.  Cer- 
tainly, no  court  of  equity  could  consistently 
undertake  to  Interfere  with  such  restora- 
tion, whether  made  under  color  of  the  ultra 
vires  contract  by  way  of  compliance  with 
its  terms  or  voluntarily  under  a  proper  rec- 
ognition of  the  true  character  of  the  con- 
tract The  dty  could  then  reply  to  Coker: 
Treating  the  ordinance  as  valid,  no  more  is 
being  done  than  the  city  Is  bound  to  do  un- 
der its  express  terms.  If  the  ordinance  be 
invalid,  as  claimed,  then  it  is  the  right  and 
duty  of  the  dty  to  restore  to  the  railway 
company  the  strip  of  land  conveyed  as  a 
street,  and  to  take  proper  steps  to  reoper 
Waverly  Place  to  the  public.  Even  though 
the  dty  might  at  the  same  time  decline  to 
take  such  steps,  the  court  could  not  attempt 
to  compel  the  city  to  take  action,  and  Ck>ker 
would  be  remitted  to  the  remedy  pointed 
out  in  QilPs  Case,  118  Ga.  737,  45  8.  R  623, 
to  have  the  nuisance  created  by  the  railway 
company  in  Waverly  Place  abated  at  his  in- 
stance, the  dty  authorities  not  themselves 
exercising  the  right  to  have  it  abated  in  ac- 
cordance with  the  provisions  of  Civ.  Code, 
§  4762.  Now,  if  ever.  Is  the  time  for  Coker 
to  complain  of  the  invalid  ordinance  and 
object  to  the  closing  and  obstruction  of  Wa- 
verly Place  before  the  public  nuisance  there 
in  is  created;  and  the  defense  that  he  would 
suffer  no  injury  because  of  the  opening  of 
the  proposed  new  street  was  not  tenable. 

6.  Counsel  for  the  defendants  in  error  call 
attention  to  the  fact  that  there  was  no  evi- 
dence going  to  show  that  Kendrlck  would 
sustain  any  spedal  injury  by  the  closing  of 
the  street  to  the  public,  and  insist  that  CV)ker 
had,  by  certain  conduct  prior  to  the  passing 
of  the  ordinance,  estopped  himself  from  set- 
ting up  its  invalidity.  It  appears  that  pend- 
ing the  negotiations  between  the  railway 
company  and  the  dty  authorities  Coker  at- 
tended some  of  the  meetings  of  a  special 
committee  to  wliich  the  council  had  referred 
the  matter  of  granting  to  the  railway  com- 
pany the  privileges  for  which  it  asked:  that 
he  was  very  actively  In  favor  of  the  con- 
struction of  the  Washington  street  viaduct. 


and  that  he  had  expressed  himself  as  willing 
to  have  Waverly  Place  entirely  closed  up  and 
abandoned  if  the  viaduct  could  be  secured. 
But,  though  Coker  attended  these  meetings, 
he  did  not  address  the  committee  upon  the 
subject  under  discussion,  nor  favor  or  ac- 
quiesce in  the  adoption  of  the  ordinance 
which  the  dty  council  passed.  He  did  make 
to  eotmdl  a  written  proposition  to  loan  to 
the  dty  $25,000  for  six  months,  with  interest 
at  the  rate  of  4  per  cent  per  annum,  this 
sum  to  be  used  in  the  construction  of  the 
viaduct  according  to  the  plans  and  spedfi- 
cations  on  file  in  the  office  of  the  city  en- 
gineer, though  this  offer  was  not  accepted. 
On  the  hearing  below  coimsel  for  Ooker  stat- 
ed that  he  would  submit  to  all  injury  to  his 
property  without  pay  if,  as  a  part  of  the 
ordinance  and  the  delivery  of  Waverly  Place 
to  the  railway  company,  the  building  of  the 
viaduct  was  unconditionally  secured,  and  an 
appropriation  for  the  beginning  of  the  work 
madie;  but  that  this  had  not  been  done;  that 
the  ordinance  in  its  present  shape  did  not, 
in  his  opinion,  insure  the  erection  of  the 
viaduct;  and  that  he  therefore  intended  to 
stand  upon  his  legal  rights.  The  defendants 
introduced  a  resolution  presented  to  the  conn- 
dl  for  passage  by  one  of  its  members,  pro- 
viding that  the  sam  of  $20,(K)0,  to  be  taken 
from  the  tax  fund,  should  be  appropriated 
for  the  purpose  of  beginning  the  construction 
of  the  Washington  street  viaduct  What  ac- 
tion was  taken  by  coundl  upon  this  resolu- 
tion did  not  appear. 

Such  are  the  facts  upon  which  the  de- 
f^idants  rely  as  creating  an  estoppel  against 
Ooker.  If  what  he  did  influenced  the  coundl 
in  adopting  the  invalid  ordinance  of  which 
he  complains,  it  is  strange  that  this  should 
be  so.  Granting  that  such  is  the  case,  how- 
ever, no  one  has  as  yet  been  hurt  by  what 
he  did.  The  doctrine  of  equitable  estoppel 
must  have  a  subject-matter  to  work  upon. 
In  due  time  Coker  repented  of  his  folly,  if, 
indeed,  he  committed  any.  He  brings  to  the 
attention  of  the  court  the  attempted  commis- 
sion of  a  public  wrong  and  the  unjustifiable 
usurpation  of  a  power  which  has  never  been 
conferred  upon  the  city  coundl.  In  no  sense 
can  it  be  said  that  Coker  is  in  pari  delicto 
with  the  defendants,  and  for  that  reason  is 
not  a  person  to  whom  the  court  can  be- 
comingly grant  the  relief  for  which  he  prays. 

Judgment  reversed. 


SIMMONS,  a  J., 
disqualified. 


abs^t    LUMPKIN,  J., 


(71  8.  C.  467) 
RILEY    et    al.    v.    CHARLESTON    UNION 

STATION  CO. 

(Snpreme  Court  of  South  Carolina.    April  18, 

1905.) 

1.  Eminent  Domain— CoNsxiTirriONAL   Law 
—Right  to  Condemn. 

Act  Feb.  20,  1902  (23  St  at  Large,  p. 
1168),  granting  a  corporation  the  right  to  con- 
demn lands,  is  not  unconstitutional,  in  that  it 
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docs  not  provid«  some  tribunal  to  determine  any 
question   made   by   Uie   landowners   as   to   the 
right  of  the  corporation  to  condemn. 
2.  Same— DuK  Pbooess  of  Law. 

Act  Feb.  20,  1902  (23  St.  at  Large,  p. 
1168),  granting  a  corporation  the  right  to  con- 
demn lands  for  union  depot  purposes,  is  not  a 
violation  of  the  fourteenth  amendment  of  the 
federal  Constitution;  the  condemnation  being 
for  public  use,  and  the  statute  having  made 
ample  provision  for  the  protection  of  property 
owners  and  compensation  for  property  con- 
demned. 
8.  Same— Uniow  Depot— Public  Use. 

A  corporation  organized  under  Act  Feb. 
20,  1902  &S  St  at  Large,  p.  1168),  for  the 
erection  of  a  union  depot,  with  its  connecting 
necessities,  is  a  corporation  organized  for  a 
public  use,  so  that  the  provision  in  such  act 
authorizing  it  to  condemn  land  is  not  uncon- 
stitutional ;  and  the  fact  that  the  railroad  com- 
panies, who  are  stodcholders  and  whose  officers 
are  officers  in  such  corporation,  owned  sites 
suitable  for  such  station,  is  Immaterial. 

4.  Statutes— Title  of   Aoi^-Ck>NSTiTUTiON- 

AL  LiAW. 

Act  Feb.  20,  1902  (23  St.  at  Large,  p. 
1168),  incorporating  a  union  depot  company, 
does  not  violate  Const,  art  3,  §  17,  providing 
that  an  act  shall  relate  to  but  one  subject,  and 
that  expressed  in  the  title,  in  that  it  authorizes 
railroad  companies  to  subscribe  to  and  hold  its 
stock  and  guaranty  its  bonds. 

5.  Railboads  —  Amendment  of  Chabtebs— 
Special  Act. 

Act  Feb.  20,  1902  (28  St  at  Large,  p. 
1168),  organizing  a  corporation  to  build  a  union 
station,  is  not  in  violation  of  Ck>nst  art  9,  S  2, 
prohibiting  the  amending  of  charters  by  spe- 
cial act  by  granting  to  several  railroads  the 
said  powers,  where  the  act  of  incorporation  was 
passed  under  a  concurrent  resolution. 

6.  Eminent  Domain— Necessitt  —  Question 
fob  Coubt. 

The  determination  whether  a  particular 
piece  of  property  is  required  for  a  railroad  com- 
pany is  for  the  court 

7.  Same— Pbopebtt  to  be  Condemned. 

Where  a  company  is  organized  to  construct 
a  union  depot,  witn  power  to  condemn  land,  and 
owns  no  property  which  it  may  use  for  the 
purpose  named,  it  is  no  abuse  of  discretion  on 
Its  part  that  it  seeks  to  condemn  certain  prop- 
erty adapted  for  that  purpose,  without  attempt- 
ing to  use  property  belonging  to  certain  of  its 
stockholders,  which  might  be  adapted  to  the 
purpose. 

8.  Eminent  Domain— Defenses. 

In  a  suit  to  enjoin  the  condemnation  of 
bind  for  a  union  depot  that  the  party  whose 
land  the  depot  corporation  proposes  to  con- 
demn was  not  given  nersonal  notice  of  the  in- 
troduction of  the  bfll  authorising  such  con- 
demnation is  immaterial. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  Comity;  Dantzler,  Judge. 

Action  by  Ann  and  John  F.  Riley  against 
the  Charleston  Union  Station  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peals.   Affirmed. 

The  following  Is  the  circuit  decree: 
''The  defendant,  Charleston  Union  Sta- 
tion Company,  was  incorporated  by  a  special 
act  of  the  General  Assembly  of  this  state, 
approved  February  20,  1902  (23  St  at  Large, 
pp.  1168-1171).  By  section  3  of  that  act,  it 
is  vested,  among  other  powers,  with  the 
power  to  acquire  by  purchase,  lease  or  as- 
signment of  lease,  such  real  estate  as  may 


be  necessary  for  the  purposes  of  its  incor- 
poration, and  it  shall  also  have  power  to  ac- 
quire for  said  purposes  land  or  easements 
therein  by  condemnation,  and  shall  be  en- 
titled to  all  the  rights  and  privileges  em- 
braced In  sections  1743  to  1755  of  the  Re- 
vised Statutes  of  South  Carolina  of  1893,  and 
all  acts  amendatory  thereof.'  Thereafter 
the  defendant  proceeded  by  virtue  of  the 
powers  thereby  conferred  to  condemn  cer- 
tain property  owned  in  fee  by  Mrs.  Ann 
Riley,  one  of  the  plaintiffs  herein,  in  which 
her  coplalntiff,  John  F.  Riley,  was  interested 
as  lessee.  Thereupon  this  action  was  com- 
menced by  the  plaintiffs  to  enjoin  such  pro- 
ceedings. A  temporary  order  of  injunction 
was,  upon  application  of  the  plaintiffs,  grant- 
ed against  the  defendant,  and  a  rule  against 
it  issued  at  the  same  time.  Upon  return  to 
such  rule  the  order  of  injunction  was  dis- 
solved* and  on  appeal  to  the  Supreme  Court 
the  order  dissolving  such  injunction  was  re- 
versed. 67  S.  C.  84,  45  S.  E.  149.  Such  oth- 
er proceedings  were  had  as  resulted  in  an 
order  of  reference  to  6.  H.  Sass,  Esq.,  one 
of  the  masters  of  Charleston  county,  to  take 
testimony  and  report  the  same  to  this  court; 
and,  upon  his  report  of  the  testimony  taken, 
the  case  came  on  to  be  heard  before  me  dur- 
ing the  session  of  the  court  of  common  pleas 
for  Charleston  county.  The  testimony  is 
voluminous,  and  the  arguments  of  counsel, 
made  from  time  to  time,  were  corresponding- 
ly elaborate. 

"The  plaintiffs  assail  the  constitutional- 
ity of  the  act  of  incorporation  on  numer- 
ous and  various  grounds,  to  wit,  *ln  that 
the  same  is  repugnant  to  and  in  violation 
of  the  fifth  and  fourteenth  amendments  to 
the  Constitution  of  the  United  States,  pro- 
hibiting the  depriving  of  any  person  of  his 
property  without  due  process  of  law,  tak- 
ing of  private  property  for  public  use  with- 
out Just  compensation,  and  denying  to  any 
person  the  equal  protection  of  the  law,'  and, 
continuing,  further  allege  that  the  said  act 
of  incorporation  *  *  *  is  on  its  face, 
and  under  the  facts  •  •  •  alleged  In  this 
complaint,  also  unconstitutional,  null,  and 
void  on  each  of  the  following  grounds,  to  wit, 
in  that  the  same  is  repugnant  to  and  in  vio- 
lation of  (a)  article  1,  §  5,  of  the  Constitu- 
tion of  the  state  of  South  Carolina,  in  that 
it  deprives  plaintiffs  of  their  property  with- 
out due  process  of  law,  and  denies  to  plain- 
tiffs the  equal  protection  of  the  laws;  (b) 
article  1,  §  17,  of  the  Constitution  of  South 
Carolina,  in  that  it  takes  private  property 
for  private  use  without  Just  compensation 
being  first  made  therefor;  (c)  article  3,  §  17, 
of  the  Constitution  of  the  state  of  South  Car- 
olina, in  that  it  relates  to  more  than  one  sub- 
ject expressed  in  Its  title;  (d)  article  3,  S 
34,  of  the  Constitution  of  the  state  of  South 
Carolina,  in  that  it  being  a  case  where,  for 
the  establishment  and  incorporation  of  union 
stations  in  the  state  of  South  Carolina,  a 
general  law  can  be  made  applicable,  a  special 
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law,  to  wit,  said  act,  has  been  enacted;  (e) 
article  9,  §  2,  of  tlie  Constitntlon  of  the  state 
of  South  Carolina,  in  that  the  same,  not  be- 
ing a  general  law,  but  a  special  law,  amends 
the  existing  charter  of  the  railroad  compa- 
nies now  entering  Charleston,  to  wit,  the 
Southern  Railway  Company  and  the  Atlantic 
Coast  Line  Railroad  Company,  by  conferring 
the  right  upon  such  railroad  companies  to 
guaranty  the  principal  and  interest  of  the 
bonds  of  said  Charleston  Union  Station  Com- 
pany, and  to  guaranty  the  performance  of 
any  other  contract  whatsoeyer  that  such 
Union  Station  Company  may  make  in  re- 
gard to  its  corporate  interest,  and  also  in 
that  it  confers  upon  such  railroad  companies 
the  right  to  subscribe  to  and  hold  stock  in 
or  bonds  of  the  said  Charleston  Union  Sta- 
tion Company;  (f)  article  9,  S  20,  of  the  Con- 
stitution of  the  state  of  South  Carolina,  pro- 
viding that  no  right  of  way  shall  be  appro- 
priated to  the  use  of  any  corporation  until 
full  compensation  therefor  shall  first  be 
made  to  the  owner  or  secured  by  deposit  of 
money,  irrespective  of  any  benefit  from  any 
Improvement  proposed  by  such  corporation; 
(g)  article  8»  $  4,  of  the  Constitution  of  South 
Carolina,  in  that  the  said  act  of  incorpora- 
tion, granting  the  right  to  lay  and  to  operate 
railroad  track  or  tracks  along  the  streets  of 
Charleston  and  on  the  said  streets  abutting 
the  said  premises  of  plaintiff,  as  claimed,  set 
forth,  and  delineated  in  such  plan  attached 
to  Exhibit  A,  filed  In  this  court,  was  passed 
by  the  General  Assembly  without  first  ob- 
taining the  consent  of  the  city  council  of 
Charleston,  in  control  of  the  streets  propos- 
ed to  be  occupied  by  defendant  for  such 
purpose.'  These  constitutional  objections  to 
and  criticism  of  the  act  referred  to  will  be 
considered  in  the  order  in  which  they  have 
been  made. 

'It  is  sufllclent  to  say  in  relation  to  the 
fifth  amendment  of  the  Constitution  of  the 
United  States  that  it  has  no  application  to 
the  case  at  bar;  the  provisions  of  that 
amendment  having  been  and  being  intended 
as  limitations  upon  the  powers  of  Congress, 
and  as  restraints  upon  the  government  of  the 
United  States,  and  not  upon  a  state  govern- 
ment Withers  v.  Buckley  et  al.,  20  How. 
84,  15  L.  Ed.  Sia 

"Nor  are  the  provisions  of  the  fourteenth 
amendment  of  the  Constitution  of  the  Unit- 
ed States  violated.  One  of  the  attributes  of 
state  sovereignty  is  the  right  of  eminent 
domain—the  right  of  providing  for  the  tak- 
ing of  private  property  for  public  uses.  'Bach 
state,  by  virtue  of  its  statehood,  has  the 
right  t<v  exercise  the  power  of  eminent  do- 
main. This  is  doubted  nowhere.  And  the 
provisions  of  the  federal  Constitution  do  not 
relate  to  the  eminent  domain  of  the  state.' 
Am.  &  Bng.  Bncy.  Law  (2d  Ed.)  1052,  citing 
in  note  Barron  v.  Baltimore,  7  Pet  243,  8 
L.  Ed.  672.  What  constitutes  a  public  use? 
The  term  "public  use"  is  flexible,  and  can- 
not be  confined  to  public  uses  known  at  the 


time  of  framing  the  Constitution.  All  im- 
provements that  may  be  made,  if  useful  to 
the  public,  may  be  encouraged  by  the  exer- 
cise of  eminent  domain.  Any  use  of  any- 
thing which  will  satisfy  a  reasonable  public 
demand  for  facilities  of  travel,  for  trans- 
mission of  intelligence  or  commodities,  would 
be  public  use.'  Trenton,  etc..  Turnpike  Co. 
V.  American,  etc..  Commercial  News  Co.,  43 
N.  J.  Law,  384.  'And  it  is  well  established, 
upon  the  authorities,  that  private  property 
may,  under  the  power  of  eminent  domain, 
be  taken  for  a  right  of  way,  a  passenger  or 
freight  depot,  stockyards,  and  for  engine 
houses  and  shops,  in  which  to  repair  cars 
and  locomotives,  and  the  like.'  Am.  &  Bng. 
Bncy.  Law,  supra,  1074, 1075,  and  authorities 
cited  in  note.  Union  Depot  Company  v. 
Morton,  83  Mich.  265.  47  N.  W.  228;  New 
York,  etc.,  v.  Kip,  46  N.  Y.  646»  7  Am.  Rep. 
885.  It  Is  well  settled  by  the  authorities 
cited,  and  under  other  authorities  which 
could  have  been  named,  that  the  property 
sought  to  be  condemned  is  for  public  use. 
And  the  act  incorporating  the  defendant 
and  empowering  it  to  condemn  property,  and 
making  such  condemnation  proceedings  sub- 
ject to  the  provisions  of  sections  1743-1755  of 
the  Revised  Statutes  of  1893  (now  sections 
2187-2199  of  volume  1,  Code  of  Laws  of  1902), 
amply  provides  for  the  protection  of  property 
owners  and  for  compensation  for  property  so 
condemned. 

"The  contention  that  the  act  in  question 
violates  article  1,  §  6^  and  article  1,  §  17,  of 
the  Constitution  of  South  Carolina,  is  dis- 
posed of  by  what  has  been  hereinbefore 
stated.  But  it  is  averred  that  the  act  'relates 
to  more  than  one  subject  expressed  in  its 
title,'  and  is  therefore  repugnant  to  article  3, 
§  17,  of  the  Constitution  of  this  state.  A  com- 
parison of  this  article  and  section  with  ar- 
ticle 2,  S  20,  of  the  Constitution  of  1868,  will 
show  that  the  language  is  Identical.  And 
our  Supreme  Court,  In  Connor  v.  Railway 
Company,  23  S.  C,  at  pages  434,  435,  constru- 
ing section  20  of  article  2  of  the  Constitution 
of  1868,  said:  'Section  20,  art  2,  of  the 
Constitution,  with  which  the  act  here  in 
question  is  supposed  to  be  inconsistent,  reads 
as  follows:  "Every  act  or  resolution  having 
the  force  of  law  shall  relate  to  but  one  sub- 
ject, and  that  shall  be  expressed  in  the  title." 
As  we  have  said  In  Charleston  v.  Oliver, 
16  S.  C.  56,  upon  the  authority  of  Mr.  Justice 
Cooley,  "there  has  been,  and  ought  to  be,  a 
general  disposition  to  give  a  liberal  construc- 
tion to  constitutional  provisions  like  this  now 
under  consideration,  rather  than  to  embar- 
rass legislation  by  an  unnecessary  strictness 
of  construction."  Hence,  when  a  question 
under  a  clause  of  the  Constitution  is  present- 
ed for  adjudication,  we  are  bound  to  make  a 
liberal  and  enlarged  view,  and,  if  practicable, 
bring  the  legislation  which  is  assailed  as  un- 
constitutional within  the  limits  prescribed 
by  the  supreme  law  of  the  land.  Now,  look- 
ing at  the  act  in  question  in  this  spirit,  ws 
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do  not  see  how  it  conflicts  with  the  proTlsion 
of  the  Goobtitution  which  has  been  quoted. 
The  subject  to  which  the  act  reiates  is  the 
Green  Pond,  Walterboro  Sc  Branchyllie  Rail- 
way Co.,  and  that  subject  Is  undoubtedly  ex- 
pressed in  the  title.  Nor  do  we  find  that  the 
act  relates  to  any  other  subject  As  is  usual 
with  acts  bearing  such  titles,  after  constitut- 
ing certain  persons  a  body  politic  and  corpo- 
rate by  the  name  which  they  have  chosen,  it 
goes  on  to  declare  what  such  corporation  may 
do,  and  how  it  may  obtain  the  means  for  ef- 
fecting the  desired  purpose — ^by  receiving 
subscriptions  to  its  capital  stock.  The  fact 
that  It  also  provides  that  a  certain  corpora- 
tion, which  otherwise  would  not  have  the 
power  to  do  so,  may  subscribe  to  the  capital 
stock  upon  certain  prescribed  conditions,  does 
not,  It  seems  to  us,  bring  that  portion  of  the 
act  in  conflict  with  the  Constitution.  No  new 
subject  is  introduced  into  the  act,  but  the 
subject  which  all  the  while  engages  the  at- 
tention of  the  Legislature  Is  the  railway, 
which  necessarily  includes  any  appropriate 
means  for  Its  construction.  For,  as  Is  well 
said  in  San  Antonio  v.  Mehaffy,  96  U.  S.  815, 
24  L.  Ed.  816»  *'when  an  act  of  the  Legisla- 
ture expresses  in  its  title  the  object  of  the 
act,  the  title  embraces  and  expresses  any 
lawful  means  to  achieve  the  object;  thus  ful- 
fllling  the  constitutional  Injunction  that  every 
law  shall  embrace  but  one  subject,  and  that 
shall  be  expressed  in  Its  title." '  The  provi- 
sions of  the  act  assailed  in  the  case  cited  and 
quoted  from  differed  in  no  essential  respects 
from  the  provisions  of  the  act  assailed  in  this 
case,  and  the  reasoning  of  the  Supreme  Court 
and  the  conclusion  announced  In  Connor  v. 
Railway  Company,  supra,  sustained  the  con- 
stitutionality of  the  act  In  that  particular 
now  under  consideration.  And  such  is  the 
conclusion  of  this  court. 

"It  is  further  alleged  that  section  di  of 
article  3  of  the  Constitution  of  this  state  has 
been  violated,  'in  that  it  being  a  case  where, 
for  the  establishment  and  incorporation  of 
union  stations  in  the  state  of  South  Carolina, 
a  general  law  can  be  made  applicable,  a  spe- 
cial law,  to  wit,  said  act,  has  been  enacted'; 
that  section  34  of  article  3  declares,  *The 
General  Assembly  of  this  state  shall  not  en- 
act local  or  special  laws  concerning  any  of 
the  following  subjects  or  for  any  of  the  fol- 
lowing purposes,  to  wit.'  Then  follows  an 
enumeration  of  the  subjects  and  purposes  pro- 
hibited. In  division  11  of  that  section  it  is 
provided,  'In  all  other  cases,  where  a  general 
law  can  be  made  applicable,  no  special  law 
shall  be  enacted.'  Standing  alone  and  con- 
strued alone,  this  constitutional  inhibition 
would  be  decisive  of  the  question  in  favor 
of  the  contention  of  the  plaintiffs.  But  sec- 
tion 2  of  article  9  of  the  Constitution  of  1895 
provides:  'No  charter  of  incorporation  shall 
be  granted,  changed  or  amended  by  special 
law,  except  in  the  case  of  such  charitable, 
educational,  penal  or  reformatory  corpora- 
'ona  as  may  be  under  the  control  of  the 


state,  or  may  be  provided  for  in  this  Gonstita- 
tion,  but  the  General  Assembly  shall  provide 
by  general  laws  for  changing  or  amending  ex- 
isting charters^  and  for  the  organisation  of 
all  corp<H*atlons  hereafter  to  be  created,  and 
any  such  law  so  passed,  as  well  as  all  char- 
ters now  existing  or  hereafter  created,  shall 
be  subject  to  future  repeal  or  alteration:  Pro- 
vided, that  the  General  Assembly  may  by 
a  two-thirds  vote  of  each  house  on  a  concur- 
rent resolution  allow  a  bill  for  a  special  char^ 
ter  to  be  introduced,  and  when  so  introduced 
may  pass  the  same  as  other  bills.'  It  Is  well 
known  that  the  fundamental  principle  to  be 
followed  in  the  interpretation  of  Constitu- 
tions Is  that  a  Constitution  must  be  consid- 
ered as  a  whole,  and  that  no  construction 
which  raises  a  conflict  between  parts  of  the 
instrument  is  admissible  if  by  any  reasonable 
construction  they  can  be  made  to  harmonize. 
The  rule  laid  down  by  Judge  Cooley  (Cooley 
on  Const  Llm.  58)  is  that  'effect  is  to  be 
given,  if  possible,  to  the  whole  Instrument, 
and  to  every  section  and  clause.  If  different 
portions  seem  to  conflict,  the  courts  must 
harmonize  them,  if  practicable,  and  lean  in 
favor  of  a  construction  which  will  render 
every  word  operative,  rather  than  one  which 
nmy  make  some  Idle  and  nugatory.'  Says 
the  same  author:  'It  is  scarc^y  conceivable 
that  f  case  can  arise  where  a  court  would 
be  Justifiable  In  declaring  any  portion  of  a 
written  Constitution  nugatory  because  of  am- 
biguity. One  part  may  qualify  another  so  as 
to  restrict  its  operation,  or  apply  it  othemrlse 
than  the  natural  construction  would  require 
if  it  stood  by  itself;  but  one  part  is  not  to  be 
allowed  to  defeat  another,  if  by  any  reason- 
able construction  the  two  can  be  made  to 
stand  together.'  Can  division  11  of  section 
84,  art  8,  be  made  to  harmonize  with  sec- 
tion 2  of  article  9?  There  seems  to  be  no  dif- 
ficult whatsoever,  if  the  proviso  of  the  latter 
section  can  be  made  to  apply  to  and  modify 
division  11  of  section  84  of  article  8.  It  Is 
necessary  for  this  to  be  done.  In  order  to 
reconcile  the  inhibition  of  that  division  with 
the  proviso  of  section  2  of  article  9,  unless  sec- 
tion 2  of  article  9  be  construed  to  apply  solely 
to  corporations.  In  either  event  the  conclu- 
sion follows  that  the  act  in  question  Is  not 
unconstitutional  In  this  respect  if  the  General 
Assembly,  'by  a  two-thirds  vote  of  each 
house,  on  a  concurrent  resolution,'  allowed 
a  bill  for  the  special  incorporation  of  the  de- 
fendant to  be  introduced,  and  passed  such 
bill.  Such  condition  precedent  having  been 
fulfilled,  the  act  so  far  as  this  contention 
is  concerned,  is  therefore  a  valid  act 

"It  is  further  alleged  and  contended  that 
the  act  incorporating  the  defendant  is  vio- 
lative of  article  9«  §  2,  of  the  Constitution  of 
the  state  of  South  Carolina,  in  that  the  same^ 
not  being  a  general  law,  but  a  special  law, 
amends  the  existing  charter  of  the  railroad 
companies  now  entering  Charleston,  to  wit 
the  Southern  Bail  way  Company  and  the  At- 
lantic Coast  Line  Ballway  Company,  by  con- 
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ferring  the  right  upon  such  railway  com- 
panies to  guaranty  the  principal  and  Interest 
of  the  bonds  of  said  Charleston  Union  Sta- 
tion Company,  and  to  guaranty  the  per^ 
formance  of  any  other  contract  whatsoever 
that  such  Union  Station  Company  may  make 
in  regard  to  its  corporate  Interest*  and  also 
in  that  It  confers  upon  such  railroad  com- 
panies the  right  to  subscribe  to  and  hold 
stock  In  or  bonds  of  the  said  Charleston 
Union  Station  Company.  The  portion  of  the 
act  assailed  by  this  allegation  is  that  portion 
of  section  5  beginning  on  the  first  line  of 
page  1170,  and  is  In  the  following  words: 
*And  such  railroad  company  or  companies 
shall  have  the  right,  severally  or  Jointly,  or 
Jointly  and  severally,  to  guarantee  the  prin- 
cipal and  interest  of  such  bonds  as  may  be 
issued  by  the  Charleston  Union  Station  Co., 
and  may  in  Uke  manner  guarantee  the  per- 
formance of  any  other  contract  whatsoever 
that  such  Union  Station  Co.  may  make  In 
regard  to  its  corporate  business;  and  any 
sucn  railroad  company  or  companies  shall 
have  the  right  to  hold  and  dispose  of  shares 
of  the  capital  stock  of  the  said  Charleston 
Union  Station  Co.,  or  the  bonds  that  may 
be  Issued  by  it'  An  examination  of  the  act 
shows  that  neither  the  name  of  the  Southern 
Railway  Company  nor  that  of  the  Atlantic 
Coast  Line  Railroad  Company  appears  in  It, 
but  the  power  to  do  the  acts  complained  of  Is 
conferred  upon  *any  railroad  company  whose 
railroad  enters  the  city  of  Charleston. 
•  •  •*  It  Is  sufDdent  to  sar  Ir  relation  to 
this  proposition  that,  even  if  the  power  In- 
tended to  be  conferred  by  the  act  upon  rail 
road  companlen  was  unconftitutlonal  legis- 
lation, the  constitutionality  of  the  act  would 
not  be  afTected,  because  the  life  of  the  de- 
fendant corporation  In  no  way  depends  upon 
the  exercise  of  such  power  or  powers  on  the 
part  of  such  railroad  companies. 

**The  objection  that  the  act  violates  'article 
9,  I  20,  of  the  Constitution  of  the  state  of 
South  Carolina,  providing  that  no  right  of 
way  shall  be  appropriated  to  the  use  of  any 
corporation  until  full  compensation  shall  first 
be  made  to  the  owner  or  secured  by  a  de- 
posit of  money,  irrespective  of  any  benefit 
from  any  Improvement  proposed  by  such  cor- 
poration,' cannot  be  sustained.  It  is  evident 
from  an  examination  of  the  statute  upon  this 
subject  (section  2194,  Code  Laws  1902,  voL 
1),  by  which  the  defendant  is  to  be  governed, 
that  the  payment  of  compensation  is  a  pre- 
TeqnUdte  for  any  appropriation  of  any  right 
of  way.  No  interest  vests  until  compensa- 
tion Is  paid,  and  therefore  no  appropriation 
is  made  or  can  be  made  until  that  condi- 
tion is  met  and  performed.  Ollllson  v.  Rail- 
road Co.,  7  8.  O.  178;  Buckner  t.  Railroad 
Company,  7  8.  C.  826. 

''It  is  finally  urged  that  'article  8,  §  4,  of 
the  Oonstitntlott  ot  South  Carolina,'  is  violat- 
ed, in  that  the  'said  act  of  Incorporation, 
granting  the  ri|^t  to  lay  and  optfate  railroad 


track  or  tracks  along  the  streets  of  Charles- 
ton, and  on  said  streets  abutting  the  said 
premises  of  plaintiff,  as  claimed,  set  forth 
and  delineated  in  such  i^n  attached  to  Ex- 
hibit A,  filed  in  this  court,  was  passed  by  the 
General  Assembly  without  first  obtaining  the 
consent  of  the  city  council  of  Charleston,  in 
control  of  the  street  proposed  to  be  occupied 
by  defendant  for  such  purpose.'  That  part 
of  the  act  of  incorporation  of  the  defendant 
within  the  purview  of  the  above  criticism 
is  section  4  (page  1169)  thereof,  and  is  as  fol- 
lows: 'That  whenever  It  may  be  necessary 
in  order  to  enable  said  corporation  to  ac- 
quire and  construct  proper  railroad  facilities 
in  said  city  of  Charleston,  S.  C,  or  to  con- 
nect such  facilities  with  the  tracks  of  any 
railroad  company  with  which  said  corpora- 
tion may  have  contracted  to  furnish  such 
facilities,  said  corporation,  with  the  consent 
of  the  proper  authorities  of  the  said  city  of 
Charleston,  sball  have  the  right  to  lay  and 
operate  a  railroad  track  or  tracks,  a  bridge  or 
bridges,  across,  along  or  over,  or  under,  any 
such  street  whero  it  shall  be  necessary  In 
order  to  furnish  proper  railroad  t^minal 
facilities  in  said  city;  but  no  street  of  said 
city  shall  be  obstructed  or  interfered  with 
until  the  consent  of  the  proper  authorities  of 
said  city  shall  have  been  first  obtained.' 
Section  4  of  article  8  of  the  Constitution, 
which  it  is  claimed  that  section  of  the  act 
Just  quoted  contravenes,  is  as  follows:  'No 
law  shall  be  passed  by  the  General  Assembly 
granting  the  right  to  construct  and  operate 
a  street  or  other  railway,  telegraph,  tele- 
phone or  electric  plant,  or  to  erect  water  or 
gas  works  for  public  use,  or  to  lay  mains  for 
any  purpose,  without  first  obtaining  the  con- 
sent of  the  local  authorities  in  control  of  the 
stroets  or  public  places  proposed  to  be  occu- 
pied for  any  such  or  like  purposes.'  It  is 
manifest  that  this  constitutional  prohibition 
has  not  been  violated.  It  is  expressly  pro- 
vided in  the  act  that  'no  street  of  said  city 
shall  be  obstracted  or  interfered  with  until 
the  consent  of  the  proper  authorities  of  said 
city  shall  have  been  first  obtained.'  The 
granting  of  the  right  Is  predicated  upon  the 
'consent  of  the  proper  authorities  of  said 
dty  •  •  •  first  obtained.'  Without  such 
consent,  there  can  be  no  grant  of  such  right 
The  right  Is  granted  only  when  such  consent 
is  had,  and  not  until  then. 

"Therefore,  for  the  reasons  hereinbefore 
specifically  stated,  the  various  and  numerous 
objections  Interposed  by  the  plaintiffs  to  the 
constitutionality  of  the  act  Incorporating  the 
defendant  are  overruled. 

"The  issues  raised  by  the  pleadings,  in  re- 
lation to  the  allegations  contained  in  para- 
graphs 11  and  12  of  the  complaint  will  now 
be  considered,  the  following  being  such  alle- 
gations: 

"'(11)  Plaintiffs  further  allege  that  the 
right  of  way  claimed  and  requhred  by  the  de- 
fendant over  said  land  of  the  plaintiffs,  here- 
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tofore  particularly  described,  Is  not  necessary 
for  the  purpose  of  Its  Incorporation  and  oper- 
ation, as  particularly  set  forth  in  said  act 

**  'a2)  And  plaintUTs  further  allege  that  the 
Southmi  Railway  Company  and  the  Atlantic 
Coast  Line  Railroad  Company  are  the  only 
two  railroad  systems  entering  the  city  of 
Charleston  and  having  termini  in  the  city  of 
Charleston;  that  officers  of  the  said  defend- 
ant company,  and  all  stock  of  said  defendant 
company  was  subscribed  and  now  owned  by 
the  said  Southern  Railway  Company  and  At- 
lantic Coast  Line  Railroad  Company,  and 
that  under  and  by  the  terms  of  the  said  act 
of  the  General  Assembly  the  said  union  sta- 
tion can  now  be  leased  or  used  only  by  the 
said  Southern  Railway  Company  and  the 
Atlantic  Coast  Line  Railroad  Company,  both 
and  each  of  which  said  railroad  systems  al- 
ready have,  as  railroad  corporations,  and  the 
successors  of  railroad  corporations,  land  here- 
tofore already  condemned  for  public  use  by 
and  under  power  of  eminent  domain,  situ- 
ated In  the  city  of  Charleston,  suitable  and  , 
sufficient  and  advantageously  located  for 
such  union  station  for  use  of  such  railroads 
and  all  other  railroads,  and  It  is  not  neces- 
sary, but  oppressive,  to  further  exercise  the 
power  of  eminent  domain  of  the  state  of 
South  Carolina,  by  and  through  the  said  de- 
fendant company,  to  condemn  and  take  from 
the  plaintiffs  forcibly  their  lands  and  home, 
and  destroy  their  business,  for  the  benefit  of 
the  said  Southern  Railway  Company  and  the 
Atlantic  Coast  Line  Railroad  Company,  in 
addition  to  the  lands  now  already  owned  by 
the  said  railroad  systems,  and  each  of  them, 
capable  of  serving  the  same  public  purpose 
and  use.' 

"The  defendant  has  the  right  and  power, 
under  the  act  of  Incorporation,  to  condemn 
'such  real  estate  as  may  be  necessary  [Italics 
mine]  for  the  purpose  of  its  incorporation; 
and  for  such  pnrposes  Is  entitled  to  all  the 
rights  and  privileges  embraced  in  sections 
1743  to  1755  of  the  Revised  Statutes  of  South 
Carolina  of  1893,  and  all  acts  amendatory 
thereof.'  Is  It  necessary  'for  the  purpose  of 
its  incorporation'  for  the  defendant  to  con- 
demn the  property  it  has  sought  to  condemn? 
The  question  raises  another  question  of  law 
and  fact:  (1)  As  to  legal  meaning  of  the 
word  'necessary,'  and  whether  or  not,  In  the 
light  of  such  legal  construction,  it  is  neces- 
sary, under  the  testimony,  for  the  defendant 
to  condemn  such  property  for  the  purpose  of 
its  Incorporation? 

"'As  to  the  degree  of  necessity  which 
must  exist,  there  is,  as  might  be  expected, 
considerable  difference  of  opinion.  Some 
courts  have  held  that  the  necessity  must  be 
an  absolute  one,  but  the  better  opinion  Is 
that  It  must  be  a  reasonable  one.'  Lewis  on 
Bminent  Domain  (2d  Ed.)  §  276.  'If  the  ao> 
thority  permits  the  acquisition  of  as  much 
as  may  be  necessary,  or,  in  still  more  gen- 
eral terms,  confers  the  power  to  condemn 
property  far  the  purposes  of  the  undertaking, 


It  will  be  construed  to  authorize  the  taking 
of  so  much  as  may  be  reasonably  necessary 
under  the  circumstances.'  Id.  S  279.  And 
on  page  675  the  same  author  lays  down  the 
following  general  rule:  'In  general,  the  con- 
demnor is  allowed  a  large  discretion  in  de- 
termining the  quantity  necessary,  and  the  ex- 
ercise of  this  discretion  will  not  be  Interfered 
with  except  In  case  of  abuse.  The  grantee 
of  the  right  to  exercise  the  power  of  eminent 
domain  can  do  nothing  in  exercising  the  pow- 
er that  is  not  prescribed  In  the  grant  from 
the  Legislature  in  express  terms  or  by  nec- 
essary implication,  and  every  provision  in 
the  act  or  statute  conferring  the  grant  must 
be  followed  with  the  utmost  strictness.  Tet 
when  the  right  is  granted  the  grantee  is  al- 
lowed to  exercise  much  discretion  in  deter- 
mining what  and  how  much  land  shall  be 
taken,  and  where  and  how  the  work  shall  be 
located.  In  general,  if  there  appears  to  be 
no  bad  faith  on  the  part  of  the  grantee  in 
the  matter  of  location,  his  discretion  will  not 
be  interfered  with.'  In  the  note  numerous 
authorities  are  cited  to  support  the  rule  an- 
nounced in  the  text  above  quoted — among 
them,  the  case  of  New  York  Cent,  etc.,  R. 
Co.  V.  Metropolitan  Gaslight  Co.,  5  Hun,  201, 
wherein  the  following  opinion  is  stated  to 
have  been  expressed:  'Upon  the  point  that 
the  lands  proposed  to  be  taken  are  not  neces- 
sary, because  it  might  be  practicable  for  the 
respondents  to  lay  their  tracks  upon  their 
own  lands  by  adopting  another  curve,  we  are 
not  prepared  to  concur  with  appellants'  coun- 
sel. It  is  not  a  question  of  possibilities  nor 
of  strict  practicabilities,  within  the  opinion 
of  engineers.  No  route  was  ever  surveyed  for 
a  railroad  which  was  not  open  to  such  ob- 
jections, and  If  the  right  to  take  lands  was 
to  be  determined  by  conflicting  evidence 
whether,  after  all,  the  tracks  might  not, 
with  greater  or  equal .  convenience,  be  laid 
elsewhere,  the  construction  of  a  road  would 
be  attended  with  the  most  serious  embar- 
rassments. Reasonable  necessity  must  be 
shown,  but  a  reasonable  discretion  must  be 
allowed  to  the  officers  who  locate  the  tracks 
of  a  railroad,  for  it  cannot  be  presumed  that 
the  corporation  is  unnecessarily  incurring 
heavy  expenses  In  obtaining  lands,  when 
those  it  already  has  would  answer  its  pur- 
poses. We  think  enough  was  shown  to  bring 
this  case  within  the  rules  of  the  authorities 
in  respect  to  this  question.  New  York,  etc., 
R.  Co.  V.  Kip,  46  N.  Y.  646,  7  Am.  Rep.  385; 
Matter  of  Boston,  etc.,  R.  Co.,  58  N.  Y.  574.' 
'^he  rule  as  settled  by  the  great  weight  of 
authority  is  that  one  empowered  to  con- 
demn property  cannot  capriciously  or  In  bad 
fftith  do  so,  but  that  a  reasonable  necessity 
must  exist  for  such  condemnation.  Such  be- 
ing the  rule  as  I  understand  it,  I  am  satis- 
fied from  the  testimony  in  this  case  that  the 
property  undertaken  to  be  condemned  by  the 
defendant  Is  reasonably  necessary  for  the 
purposes  of  its  Incorporation,'  and  I  so  con- 
clude as  matter  of  fact  and  law. 
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Trbe  Southern  Railway  OomiMUiy  owns 
no  property  which  Is  practicable  for  the  pur- 
poses of  the  incorporation  of  the  defendant 
Mr.  B.  Q.  Rhett,  a  witness,  was  asked  this 
question:  'Will  you  state  the  reasons  which 
induced  you  and  the  committee  to  recom- 
mend the  Chape]  street  station  r  He  replied 
as  follows:  The  reasons  that  Induced  me 
were  because  it  is  impossible,  in  my  Judg- 
ment, to  operate  any  large  number  of  pas- 
senger trains  through  the  center  of  the  city. 
A  number  of  streets  have  to  be  crossed,  slow 
speed  is  necessary,  and,  moreover,  a  station 
must  occupy  necessarily  more  ground  than 
one  square.  From  John  to  Ann  street  is 
something  over  400  feet,  I  think,  and  the 
shed  itself,  proposed,  is  600  feet  Therefore 
it  would  be  for  that  reason  absolutely  im- 
possible to  have  a  union  station  shed  at  John 
street  At  Line  street  the  same  difficulty 
would  occur.  Sheppard  street  has  been  a 
bone  of  contention  for  some  time,  and,  if 
that  street  should  be  opened,  it  would  be 
impracticable  to  have  a  station  there.  More- 
over, in  my  Judgment,  a  number  of  streets 
should  be  opened  between,  running  from 
King  to  Meeting  street,  Just  above  Line,  and 
therefore  I  am  satisfied  it  was  out  of  the 
question  to  put  a  union  station  at  any  of  the 
points  along  the  Southern  Railway  track/ 
The  introduction  of  this  testimony  was  ob- 
jected to  by  counsel  for  plaintiffs,  though  no 
exceptions  to  its  admission  were  filed.  How- 
ever, I  think  that  it  was  relevant  and  com- 
petent The  witness  gave  his  reasons  for 
the  opinion  expressed  by  him,  and  it  was 
certainly  relevant  in  relation  to  the  question 
of  good  faith.  Upon  consideration  of  such 
testimony  and  testimony  of  like  character, 
and  upon  consideration  of  the  whole  testi- 
mony respecting  the  subject-matter  of  In- 
quiry, I  am  convinced  that  it  would  be  im- 
practicable to  establish  a  union  station  on 
any  of  the  property  of  the  Southern  Railway 
Company,  due  regard  being  had  to  the  pub- 
lic interests. 

•The  Atlantic  Coast  Line  Company  owns 
property  near  the  property  sought  to  be  con- 
demned. At  reference  held  previous  to  the 
beginning  of  the  hearing  of  this  case,  promi- 
nent and  disinterested  witnesses  testified 
that  the  Riley  property  was  necessary  to  be 
had  for  the  location  and  operation  of  the 
union  station*  if  such  station  was  located  on 
Chapel  street,  and  Chapel  street  was  thought 
by  them  to  be  the  most  advantageous  site 
for  such  station.  Subsequently,  during  the 
hearing  of  this  case,  I  made  an  order  that 
other  testimony  be  taken,  and  I  find  from 
such  testimony,  and  from  the  whole  testi- 
mony, that  while  the  Atlantic  Coast  Line 
Railroad  Company  owns  property  on  Chapel 
street,  yet,  in  order  to  secure  an  advantage- 
ous site  on  its  property  for  such  union  sta- 
tion, it  would  be  necessary  for  the  railroad 
company  to  remove  its  freight  station,  its 
freight  buildings  and  yards,  elsewhere. 
Mayor  B.  G.  Rhett;  who  was  examined  at  a 


reference  held  during  the  sesdoii  of  this 
court  said:  *I  think  the  ideal  situation  Is 
across  the  street,  but  it  is  now  occupied  by 
the  freight  station  of  the  Atlantic  Coast 
Line.  If  they  could  arrange  to  transfer  that 
station  eastward,  toward  the  river,  or  might 
have  it  practically  at  some  site  without  cross- 
ing Bay  street,  that  would  be  my  idea  of  the 
best  location  in  the  dty.  Whether  practic- 
able or  not,  from  a  railroad  standpoint  of 
course,  I  do  not  know.'  Furthermore  the 
same  witness  said:  'In  fact,  I  think  that  an 
ideal  spot  W  you  could  take  up  the  freight 
station  of  the  Coast  Line  and  move  it  east- 
ward, or  move  it  out  of  the  way.'  The 
same  witness  at  a  previous  reference  said: 
The  Chapel  street  station  is  peculiarly  well 
situated,  inasmuch  as  it  is  within  a  little 
over  two  squares  of  Meeting  street  and  yet 
the  approaches  to  it  are  through  marshes 
and  through  sections  not  built  up.  Trains 
can  be  run  quickly  in  and  out  of  this  sta- 
tion, and  at  the  same  time  come  almost  into 
the  heart  of  the  city.  Moreover,  this  station 
has  streets  on  three  sides,  making  the  ap- 
proaches peculiarly  advantageous  for  a  union 
station.'  He  furthermore  said:  In  my 
Judgment,  it  is  absolutely  Impracticable  to 
establish  a  union  passenger  station  on  the 
Chapel  street  site  without  the  acquisition  of 
the  Riley  property.'  The  meaning  of  the 
witness  evidently  is  this:  That  the  acquisi- 
tion of  the  Riley  property  is  necessary  if  the 
union  station  is  put  on  Chapel  street,  pro- 
vided the  Atlantic  Coast  Line  Railroad  Com- 
pany does  not  remove  its  freight  buildings 
and  yards  elsewhere,  but  that  it  is  not  neces- 
sary if  such  railroad  company  removes  its 
freight  buildings  and  yards,  and  places  the 
union  station  on  the  space  occupied  by  them. 
But  the  Atlantic  Coast  Line  Railroad  Com- 
pany contends  that  It  needs  all  the  land  that 
is  available  for  its  freight  business,  and  that 
even  if  its  freight  station  and  yards  were 
removed,  there  would  not  be  sufficient  prop- 
erty available  for  that  purpose.  I  am  not 
prepared  to  say  that  such  is  not  the  case. 
Mr.  J.  R.  Kenley,  a  witness,  and  an  official 
of  the  Atlantic  Coast  Line  Railroad  Com- 
pany, said —  He  was  asked  this  question: 
'Since  you  testified,  there  have  been  certain 
gentlemen  here  (Mr.  Rhett  and  others)  who 
have  testified  that  you  had  room  enough  on 
the  lands  of  the  Atlantic  Coast  Line,  to  the 
east  of  Bay  street,  upon  which  to  put  the 
new  union  passenger  station.  What  have 
you  to  say  with  regard  to  that?  His  answer 
was:  'Well,  in  my  Judgment,  It  is  not  prac- 
ticable to  build  the  new  union  station  east  of 
Bay  street  To  say  that  we  have  not  got  the 
land —  If  we  tore  out  everything  we  have 
there,  and  devoted  everything  we  have  there 
to  a  union  station,  it  could  be  put  there,  but 
it  is  not  practicable.'  He  was  further  ques- 
tioned: The  testimony  of  some  of  them  was 
that  you  might  move  your  present  freight 
houses,  or  certainly  the  one  on  Bay  street 
and  put  your  union  station  where  that  depot 


492 


»  SOUTHBASTBBN  RBPOBTES. 


<p.a 


now  is.  What  haye  yon  to  say  with  regard 
to  that  suggestion?  He  answered:  'We 
could  not  do  that  without  giving  up  room  that 
is  absolutely  necessary  for  our  freight  facili- 
ties. I  think  those  gentlemen,  before  we 
got  through  with  the  discussion,  were  satis- 
fied that  was  true.  However,  in  my  judg- 
ment, it  is  true.  We  have  not  got  as  much 
ground  as  we  ought  to  have  in  Charleston 
to-day  for  our  freight  facilities,  and  the  city 
is  growing  and  the  business  is  growing.  We 
are  now  going  to  develop  every  foot  we  have 
got  that  is  available  for  our  freight  business, 
and  the  sooner  we  do  it  the  better  it  will  be 
for  us  and  for  our  patrons.'  So  far  as  the 
Atlantic  Coast  Line  Railroad  Company  i0 
concerned,  I  find  and  conclude  that  the  prop- 
erty in  question  is  reasonably  necessary  for 
the  purposes  of  the  incorporation  of  the  de- 
fendant Furthermore,  where  a  corporation 
owning  no  property  is  empowered  to  con- 
demn property  for  the  purpose  of  its  incor- 
poration, such  corporation,  in  condemnation 
proceedings  for  such  purposes,  is  not  re- 
quired to  condemn  the  property  of  a  stock- 
holder, to  the  exclusion  of  any  other  prop- 
erty which  may  be  necessary  for  its  cor- 
porate purposes. 

''Counsel  for  the  defendant,  in  the  course 
of  argument,  moved  that  certain  testimony 
of  Mr.  John  Riley  in  relation  to  the  introduc- 
tion of  the  bill  to  incorporate  the  defendant 
be  stricken  out  The  motion  is  granted,  and 
it  is  so  ordered.  The  testimony  is  incom- 
petent and  irrelevant,  so  far  as  the  issues 
are  involved.  Not  only  has  there  been  no 
improper  motive  shown  in  the  Introduction 
and  passage  of  the  bill  Incorporating  the  de- 
fendant, but  the  General  Assembly  is  pre- 
sumed to  have  acted  in  good  faith,  and  it  Is 
not  the  province  of  courts  to  Inquire  into  its 
motives  and  purposes. 

"Having  disposed  of  all  issues  raised  by 
the  pleadings,  it  is  finally  ordered,  adjudged, 
and  decreed  that  the  order  of  injunction 
heretofore  made  be,  and  hereby  is,  vacated; 
that  the  Injunction  heretofore  granted  be, 
and  hereby  is,  dissolved,  and  the  complaint 
herein  be  dismissed.'' 

The  plaintiffs  appeal  on  the  following  ex* 
cepUons: 

"Exception  First  The  court  erred  in  not 
holding  that  the  act  incorporating  the  de- 
fendant company  was  unconstitutional,  null, 
and  void,  under  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  pro- 
iiibiting  the  depriving  of  any  person  of  his 
property  without  due  process  of  law. 

"Exception  Second.  The  court  erred  in  hold- 
ing: 'Nor  are  the  provisions  of  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States  violated.  One  of  the  attributes 
of  state  sovereignty  is  the  right  of  eminent 
domain — the  right  of  providing  for  the  taking 
of  private  property  for  public  uses.  Bach 
state,  by  virtue  of  its  statehood,  has  the  right 
to  exercise  the  power  of  eminent  domain. 
This  is  doubted  nowhere.   And  the  provisions 


of  the  federal  Constitution  da  not  relate  to 
the  eminent  domain  of  the  state.'  On  tbe 
grounds:  (1)  That  the  act  of  Febniary  20, 
1902  (23  St  at  Large,  S.  0.,  pp.  1168^1171), 
does  violate  the  fourteenth  amendment  to  the 
Constitution  of  tbe  United  States,  in  that  it 
operates  to  taking  private  property  without 
due  process  of  law,  without  providing  a  tri- 
bunal for  the  hearing  and  determination  of 
the  question  as  to  the  necessity  for  the  tak- 
ing of  said  land,  and  also  as  to  the  existence 
of  the  corporation,  or  trial  of  any  other  fact 
necessary  to  exercise  the  power  of  eminent 
domain  by  the  defendknt  company,  except 
the  amount  of  compensation  to  be  paid.  <2) 
On  the  ground  that  the  provision  of  the  fed- 
eral Constitution,  and  particolarly  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  prohibiting  the  depriving  of 
any  person  of  his  property  without  due  pro- 
cess of  law,  does  relate  to  eminent  domain  of 
the  state  of  South  Carolina,  and  does,  as  a 
constitutional  principle,  control  the  law  of 
eminent  domain  in  the  state  of  South  Caro- 
lina. 

"Exception  Third.  The  court  erred  In  hold- 
ing as  follows:  'It  is  well  settled  by  the  au- 
thorities cited,  and  under  other  authorities 
which  could  have  been  named,  that  the  prop- 
erty sought  to  be  condemned  is  for  public 
use.'  On  the  ground  that  under  the  &ct8  and 
circumstances  of  this  case,  alleged  and  prov- 
en, that  the  property  sought  to  be  condemned 
is  not  for  public  use,  but  for  private  use, 
against  the  provisions  of  article  1,  t  17, 
Const  S.  C,  prohibiting  the  taking  of  private 
property  for  private  use. 

"Exception  Fourth.  The  court  erred  in  hold- 
ing: 'And  the  act  incorporating  the  defend- 
ant, and  empowering  it  to  condemn  prop- 
erty, and  making  such  condemnation  proceed- 
ings subject  to  the  provisions  of  sections 
1743-1755  of  the  Revised  Statutes  of  1883 
(now  sections  2187-2190  of  volume  1,  Code 
Laws  1902),  amply  provides  for  the  protection 
of  property  owners,  and  for  compensation  for 
property  so  condemned.'  On  the  ground  that 
the  act  of  February  20,  1902  (23  St  at  Large 
S.  C,  p.  1168),  subject  to  provisions  of  sec- 
tions 1743-1755  of  the  Revised  Statutes  of 
1898  (now  sections  2187-2199,  vol.  1,  Code 
Laws  1902),  does  not  provide  for  the  pro- 
tection of  property  owners,  in  that  It-  fails  to 
provide  any  hearing  to  the  landowner  as  to 
the  necessity  for  the  taking  of  his  pr<^;>ertyk 
or  as  to  the  question  of  incorporation  of  tbe 
company,  and  other  facts  necessary  before 
the  right  of  eminent  domain  can  l>e  exer- 
cised, and  on  the  further  ground  that  such 
statute  provides  only  for  the  assessment  of 
compensation  for  property  condemned,  and 
provides  for  determination  of  no  other  ques- 
tion, 

"Exception  Fifth.  The  court  erred  In  not 
holding  the  said  act  incorporating  the  defend- 
ant company  unconstitutional,  null,  and  void, 
under  article  1,  S  5,  Const  S.  C,  prohibiting 
the  depriving  of  any  person  of  his  property 
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without  dae  process  of  law.  The  court 
further  erred  In  holding:  .  The  contention 
that  the  act  in  question  rlolates  article  1,  t 
5,  and  article  1,  t  17,  of  the  Ck>n8titution  of 
South  Carolina,  is  disposed  of  by  what  has 
been  hereinbefore  stated.'  On  the  ground  that 
the  said  act  is  unconstitutional,  in  depriv- 
ing plaintiffs  of  private  property  without  due 
process  of  law,  and  on  the  ground  that  the 
said  act  does  not  provide  for  the  hearing  and 
determination  of  any  question  made  by  the 
landowner  as  to  the  necessity  of  the  taking 
of  such  land,  or  any  other  question  necessary 
to  the  exercise  of  such  right  by  the  defendant 
company,  but  provides  only  for  the  deter- 
mination of  amount  of  compensation  to  be 
paid  to  the  landowner. 

''Exception  Sixth.  The  court  erred  in  hold- 
ing that  said  act  incorporating  defendant 
company  is  not  repugnant  to  section  17, 
art  3,  of  the  Constitution  of  South  Caro- 
lina, in  that  it  relates  to  more  than  one  sub- 
ject expressed  in  its  title,  on  the  ground  that 
besidep  incorporating  the  defendant  com- 
pany, the  said  act  amends  existing  charters 
of  the  railroads  entering  Charleston,  to  wit, 
Atlantic  Coast  Line  Railroad  and  Southern 
Bailway,  by  a  special  law,  and  not  by  a  gen- 
eral law,  forbidden  by  article  9,  §  2,  of  the 
Constitution  of  South  Carolina. 

"Eixceptloi.  Seventh.  The  court  erred  in 
holding  that  said  act  does  not  violate  secticHi 
S4,  art  23,  of  the  Constitatlon  ot  Soutli  Car- 
olina, in  that,  being  a  case  where,  for  the 
establishTnent  and  incorporation  of  unicn  st*- 
tions  in  the  state  of  South  Carolina,  a  gen- 
era] law  can  be  made  applicable,  a  special 
law,  to  wit  said  act  has  been  enacted. 

**Bxoeptlcn  E^lghth.  The  court  erred  in  hold- 
ing that  the  said  act  Incorporating  de- 
fendant company  did  not  violate  article  9,  § 
2,  of  the  Constitution  of  the  state  of  South 
Carolina,  in  that  the  same,  not  being  a  gen- 
ial law,  but  a  special  law,  amends  the  ex- 
isting charters  of  the  railroad  companies 
now  entering  Charleston,  to  wit,  Atlantic 
Coast  Line  Railroad  Company  and  Southern 
Railway  Company,  by  conferring  the  right  to 
gnaran^  the  principal  and  interest  of  the 
bonds  and  performance  of  any  contracts 
whatsoever  that  such  Union  Station  Com- 
pany may  make  as  to  its  corporate  interest 
and  the  right  to  subscribe  to  and  hold  stock, 
and  boDds  of  the  defendant  company. 

''Exception  Ninth.  The  court  erred  in  hold- 
ing: 'Even  if  the  power  intended  to  be 
conferred  by  the  act  upon  railroad  compa- 
nies was  unconstitutional  legislation,  the 
constitutionality  of  the  act  would  not  be  af- 
fected, because  the  life  of  the  defendant 
corporation  in  no  way  depends  upon  the  ex- 
ercise of  such  power  or  powers  on  the  part 
of  such  railroad  companies.'  On  the  ground 
that  it  was  provided  by  section  2  of  said  act 
that  the  said  company  may  be  organized 
and  commence  business  when  the  sum  of 
$50,000  has  been  subscribed  to  its  capital 
stock,'  and  it  appearing  from  the  evidence 


that,  of  the  $50,000  of  stock  ifubscribed,  nine- 
tenths  thereof  Is  the  invalid  stock  subscrip- 
tions of  the  Southern  Railway  Company  and 
the  Atlantic  Coast  Line  Raihroad  Company, 
the  defendant  corporation  is  not  organized 
under  the  act,  and  its  corporate  life  has  not 
actively  begun,  In  law,  and  it  is  without  au- 
thority of  law  to  institute  condemnation  pro- 
ceedings under  said  act 

"Exception  Tenth.  The  court  erred  in  not 
holding  that  the  defendant  company  is  not 
duly  incorporated,  and  not  duly  organized 
and  authorized  to  commence  business  undei 
the  terms  of  the  act  of  incorporation,  on 
the  ground  that  fifty  per  cent  of  the  capital 
stock  has  not  been  lawfully  subscribed;  it 
appearing  that  nine-tenths  of  the  subscrip- 
tion to  the  $50,000  total  capital  stock  sub- 
scribed are  invalid  subscriptions^  because 
subscribed  by  the  Atlantic  Coast  Line  Rail- 
road Company  and  the  Southern  Railway 
Company,  whose  authority  for  such  subscrip- 
tion, being  the  amendment  of  their  chaiv 
ters  of  saio  railroad  companies  by  said  spe- 
cial act  Incorporating  defendant  company 
and  not  by  general  law,  is  unconstitutional, 
null,  and  void,  under  section  2,  art  9,  of  the 
Constitution  of  South  Carolina. 

"Exception  Eleventh.  The  court  erred  in 
holding  that  the  rights  of  way  claimed  and 
required  by  the  defendant  over  the  said 
lands  of  plaintiffs,  particularly  described  in 
the  complaint  are  necessaiy  for  the  purpose 
of  incorporation  and  operation  of  the  de- 
fendant company,  as  particularly  set  forth 
In  said  act  ' 

"Exception  Twelfth.  The  court  erred  In  not 
finding  and  holding,  as  alleged,  'that  the 
Southern  Railway  Company  and  the  Atlantic 
Coast  Line  Railroad  Company  are  the  only 
two  railroad  systems  entering  the  city  of 
Charleston  and  having  termini  in  the  city  of 
Charleston;  that  ofilcers  of  the  said  two  rail- 
road systems  are  the  corporators  and  ofELcera 
of  the  said  defendant  company,  and  sub- 
stantially all  stock  of  said  defendant  com- 
pany was  subscribed  and  now  owned  by  the 
said  Southern  Railway  Company  and  Atlan- 
tic Coast  Line  Railroad  Company;  and  that 
under  and  by  the  terms  of  the  said  act  of 
the  General  Assembly  the  said  union  station 
can  now  be  leased  or  used  only  by  the  said 
Southern  Railway  Company  and  the  Atlantic 
Coast  Line  Railroad  Company,  both  and  each 
of  which  said  railroad  systems  already  have, 
as  railroad  corporations  and  the  successors  of 
railroad  corporations,  land  heretofore  al- 
ready condemned  for  public  use  by  and  under 
power  of  eminent  domain,  situated  in  the 
city  of  Charleston,  suitable  and  sufficient 
and  advantageously  located  for  such  union 
station  for  use  of  such  railroads  and  all  oth- 
er railroads;  and  it  is  not  necessary,  but  op- 
pressive, to  further  exercise  the  power  of 
eminent  domain  of  the  state  of  South  Caro- 
lina, by  and  through  the  said  defendant 
company,  to  condemn  and  take  from  tho 
plaintiffs  forcibly  their  lands  and  home,  and 
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destroy  tbelr  business,  for  the  benefit  of  the 
said  Soatbem  Railway  Company  and  the  At- 
lantic CJoast  Line  Railroad  Company,  In  ad- 
dition to  the  lands  now  already  owned  b> 
the  said  railroad  systems,  and  each  of  them, 
capable  of  serving  the  same  public  purpose 
and  use/ 

"Exception  Thirteenth.  The  court  erred  in 
holding  'that  the  property  undertaken  to  be 
condemned  by  the  defendant  Is  reasonably 
necessary  "for  the  purposes  of  its  Incorpora- 
tion"; and  I  so  conclude,  as  matter  of  law.' 

•^Exception  Fourteenth.  The  court  erred  In 
holding  that  the  Southern  Railway  Company 
owns  no  property  which  is  practicable  for 
the  purposes  of  the  Incorporation  of  the  de- 
fendant' 

"Exception  Fifteenth.  The  court  erred  In 
holding  *that  It  would  be  impracticable  to 
establish  a  union  station  on  any  of  the  prop- 
erty of  the  Southern  Railway  Company,  due 
regard  being  had  to  the  public  interests.' 

"Exception  Sixteenth.  The  court  erred  In 
holding  *that  while  the  Atlantic  Coast  Line 
Railroad  Company  owns  property  on  Chapel 
street,  yet,  in  order  to  secure  an  advantage- 
ous site  on  its  property  for  such  union  sta- 
tion, it  would  be  necessary  for  the  railroad 
company  to  remove  its  freight  station,  its 
freight  buildings  and  yards,  elsewhere.' 

"Exception  Seventeenth.  The  court  erred  In 
holding  as  follows:  'So  far  as  the  Atlan- 
tic Coast  Line  Railroad  Company  is  concern- 
ed, I  find  and  conclude  that  the  property  in 
question  is  reasonably  necessary  for  the  pur- 
poses of  the  incorporation  of  the  defendant' 

"Exception  Eighteenth.  The  court  erred  in 
holding  that  all  of  the  property  and  rights 
of  way  in  question,  as  set  forth  in  the  pro- 
ceedings for  condemnation  and  original  plat 
thereto  attached,  are  necessary  for  the  pur- 
poses of  incorporation  and  operation  of  the 
defendant  company — particularly  that  the 
rights  of  way  claimed  for  the  location  and 
operation  of  the  turntable  and  tracks  lead- 
ing thereto,  as  delineated  on  original  plat 
are  necessary  for  the  incorporation  and  op- 
eration of  the  defendant  company. 

"Exception  Nineteenth.  The  court  erred  in 
not  holding  that  the  rights  of  way  claimed 
as  required  and  necessary  for  the  location 
and  operation  of  the  turntable  and  tracks 
leading  thereto,  as  delineated  on  original 
plan  attached  to  condemnation  proceedings, 
are  not  necessary  for  the  incorporation  and 
operation  of  the  defendant  company. 

"Exception  Twentieth.  The  court  under 
the  facts  alleged  and  proven  in  this  case, 
erred  In  holding  as  follows:  'Furthermore, 
where  a  corporation  owning  no  property  is 
empowered  to  condemn  property  for  the  pur- 
poses of  Its  Incorporation,  such  corporation. 
In  condemnation  proceedings  for  such  pur- 
poses, is  not  required  to  condemn  the  prop- 
erty of  a  stockholder,  to  the  exclusion  of  any 
other  property  which  may  be  necessary  for 
Its  coroorate  purposes.' 

lUxception  Twenty-First  The  court  erred 


In  not  holding  that  a  corporation  is  purely  a 
fiction  of  the  law.  Intended  to  promote  Jus- 
tice, and  can  never  be  Invoked  to  accomplish 
its  defeat  and  that  this  case  being  a  cause 
in  equity,  and  It  being  established  that  the 
Union  Station  Company  Is  a  company  form- 
ed by  the  Atlantic  Coast  Line  Railroad 
Company  and  the  Southern  Railway  Com- 
pany and  their  officers  for  their  benefit,  its 
stock  is  owned  by  both  of  these  railroad 
companies,  and  its  officers  are  the  officers  of 
the  defendant  company,  and  that  the  real 
owners  and  only  possible  users  and  lessees 
are  the  said  stockholders,  the  Atlantic  Coast 
Line  Railroad  Company  and  the  Southern 
Railway  Company,  a  court  of  equity  should 
disregard  the  fiction  of  the  corporation,  and 
look  to  the  real  owners  and  real  parties  In 
Interest  and  where  one  or  both  of  them 
have  property  already  condemned  for  public 
use,  capable  of  subserving  the  same  public 
end  and  purpose,  the  court  would  refuse  to 
condemn  the  property  of  a  private  person, 
and  destroy  home  and  business  of  private  cit- 
izens for  such  alleged  public  purpose. 

"Exception  Twenty-Second.  The  court  err- 
ed in  not  holding  that  the  defendant  com- 
pany Is  a  mere  'holding  corporation'  for  the 
benefit  of  the  Southern  Railway  Company 
and  the  Atlantic  Coast  Line  Railroad  Com- 
pany, and  In  this  case  is  bound  by  the  equi- 
ties that  control  either  or  both  of  these  rail- 
road corporations. 

"Exception  Twenty-Third.  The  court  erred 
in  holding  as  follows:  'Counsel  for  the  de- 
fendant, in  the  dourse  of  an  argument 
moved  that  certain  testimony  of  Mr.  John 
Riley  in  relation  to  the  introduction  of  the 
bill  to  incorporate  the  defendant  be  stricken 
out  The  motion  is  granted,  and  it  is  so  or- 
dered.' On  the  ground  (1)  that  the  defend- 
ant having  at  the  time  of  giving  said  testi- 
mony objected  only  to  a  portion  thereof,  can- 
not move  thereafter  to  strike  it  all  out;  (2) 
on  the  ground  that  the  defendant  having 
cross-examined  Mr.  Riley  fully  on  the  same 
matters  objected  to,  is  estopped  to  move  to 
strike  it  out;  (8)  that  the  testimony  is  rele- 
vant to  the  issues. 

"Exception  Twenty-Fourth.  The  court  err- 
ed In  dismissing  the  complaint  herein,  and 
not  decreeing  the  injunction  as  prayed  in  the 
complaint." 

Bryan  &  Bryan,  for  appellants.  Jos.  W. 
Barnwell,  W.  Huger  Fitzsimons,  and  P.  EL 
Oadsden,  for  respondent 

JONES,  J.  This  is  an  action  for  a  perpet- 
ual injunction  against  condemnation  pro- 
ceedings Instituted  by  the  Charleston  Union 
Station  Company  under  an  alleged  power  con- 
tained in  the  act  of  the  General  Assembly  in- 
corporating the  defendant  company,  approv- 
ed February  20,  1902  (23  St  at  Large,  p. 
1168).  The  decree  of  the  circuit  court  re- 
ported herewith,  refused  injunction  and  dis- 
missed the  complaint  after  a  full  and  able 
consideration    of    the   questions    presented 


S.C.) 


RILEY   V.   CHARLESTON   UNION   STATION  CO. 


495 


The  plaintiffs  appeal  upon  exceptions  report- 
ed In  full  herewith,  which,  without  further 
statement,  we  proceed  to  consider. 

The  first,  second,  fourth,  and  fifth  excep- 
tions make  the  point  that  the  act  under  which 
the  defendant  seeks  to  condenm  plaintiffs' 
property  is  unconstitutional,  In  that  no  tri- 
bunal is  provided  for  the  determination  of 
any  question  that  may  be  made  by  the  land- 
owner as  to  the  right  and  power  of  the  de- 
fendant company  to  take  plaintiffs'  property. 
This  contention  cannot  be  sustained.  While 
it  Is  true  the  condemnation  statutes  provide 
no  special  tribunal,  except  for  the  determina- 
tion of  the  amount  of  compensation  to  be 
paid,  nevertheless  the  regular  machinery  of 
the  courts  is  available  for  the  determination 
of  any  Issue  with  respect  to  the  right  and 
power  to  condemn.  Riley  v.  Union  Station 
Co.,  67  S.  C.  98,  45  S.  B.  149.  The  remedy 
provided  by  the  condemnation  statute  is  ex- 
clusive only  as  to  matters  falling  within  its 
provisions.  These  statutes,  in  conjunction 
with  the  general  law,  provide  for  full  hear- 
ing before  a  lawful  tribunal  after  due  notice, 
and  thus  answer  every  requirement  of  the 
federal  and  state  Constitutions  with  refer- 
ence to  due  process  of  law.  A  sufficient  an- 
swer to  appellants'  contention  in  this  re- 
gard is  the  fact  that  in  these  proceedings 
they  have  rightfully  invoked  the  machinery 
of  the  court  of  equity  to  determine  the  is- 
sues which  they  have  raised,  have  had  full 
trial  thereon,  and  now  are  having  the  same 
reviewed  by  this  court 

The  second  specification  of  the  second  ex- 
ception objects  to  that  portion  of  the  de- 
cree of  the  circuit  court  wherein  the  court 
said:  "Nor  are  the  provisions  of  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States  violated.  One  of  the  attributes 
of  state  sovereignty  is  the  right  of  eminent 
domain — ^the  right  of  providing  for  the  taking 
of  private  property  for  public  uses.  Bach 
state,  by  virtue  of  its  statehood,  has  the  right 
to  exercise  the  power  of  eminent  domain. 
This  is  doubted  nowhere,  and  the  provisions 
of  the  federal  Constitution  do  not  relate  to 
the  eminent  domain  of  the  state."  Appel- 
lants' ground  of  objection  is  that  the  provi- 
sions of  the  federal  Constitution,  and  partic- 
ularly the  fourteenth  amendment,  do  relate 
to  and  control  the  law  of  eminent  domain  of 
South  Carolina.  The  exception  puts  an  er- 
roneous interpretation  on  the  meaning  of  the 
circuit  Judge.  The  objectionable  language 
was  in  the  quotation  from  10  Bncy.  Law  (2d 
Bd.)  1052,  which  was  based  upon  Barron  v. 
Baltimore,  7  Pet  243,  8  L.  Bd.  672.  The  case 
cited  was  decided  in  1883,  and  related  to  the 
fifth  amendment  declaring  that  private  prop- 
erty shall  not  be  taken  for  public  use  vrlth- 
out  Just  compensation,  which  the  court  said 
was  intended  solely  as  a  limitation  on  the  ex- 
ercise of  the  power  of  the  federal  govern- 
ment and  was  not  applicable  to  legislation  of 
the  statutes.  Judge  Dantzler  did  not  Intend 
to  say  that  the  provisions  of  the  fomrteenth 


amendment  had  no  relation  to  the  exercise 
of  eminent  domain  by  the  state,  but  that  such 
amendment  was  not  violated  by  the  statutes 
in  question,  as  he  proceeds  to  show  that  the 
condemnation  proposed  was  for  a  public  use, 
and  that  the  statutes  made  ample  provision 
for  the  protection  of  property  owners  and 
for  compensation  for  property  so  condemned. 

The  third  exception  Imputes  error  in  hold- 
ing that  the  property  sought  to  be  con- 
demned is  for  public  use,  whereas  the  facts 
show  that  it  is  to  be  taken  for  private  use,  in 
violation  of  article  1,  §  17,  of  the  state  Con- 
stitution. This  exception  cannot  be  sustain- 
ed. The  defendant  company  was  incorpo- 
rated for  the  purpose  of  constructing,  main- 
taining, and  operating  a  union  passenger  sta- 
tion in  the  city  of  Charleston,  and,  to  this 
end,  was  given  the  right  to  acquire,  by  pur- 
chase, lease,  or  condemnation,  all  property 
necessary  for  the  same,  and  to  have  the  gen- 
eral powers  and  to  be  subject  to  the  general 
restrictions  Imposed  by  law  upon  railroad  cor- 
porations. By  section  8,  power  was  given  to 
acquire  such  real  estate  as  may  be  necessary 
to  construct,  maintain,  and  operate  a  union 
passenger  station,  comprising  passenger  de- 
pots, office  buildings,  sheds,  storage  rooms, 
and  yards;  also  main  and  side  tracks, 
switches,  cross-overs,  turnouts,  bridges,  and 
other  terminal  railroad  facilities,  appurte- 
nances, and  accommodations,  suitable  in  size, 
location,  and  manner  of  construction,  to  per- 
form promptly  and  efficiently  the  work  of  re- 
ceiving, delivering,  and  transferring  all  pas- 
sengers, baggage,  and  mall  and  express  mat- 
ter of  railroad  companies  using  said  station, 
etc.,  with  power  to  condemn  lands  for  such 
purpose,  under  sections  1748-1755,  Bev.  St 
1893,  and  amendatory  statutes.  If  defendant 
company  is  not  in  fact  a  railroad  company, 
its  main  purposes  are  clearly  within  the  ob- 
jects of  a  regular  railroad  company,  and  it  is 
so  closely  analogous  thereto  as  to  warrant 
the  court  in  applying  to  it  the  same  rule  that 
would  be  applied  to  a  regular  railroad  cor- 
poration in  determining  whether  the  property 
sought  to  be  condemned  Is  for  a  public  use. 
If  it  should  be  conceded  that  the  use  of  a 
union  passenger  station  is  private,  appellant 
would  have  to  reckon  vrlth  the  case  of  Boyd 
T.  Granite  Co.,  66  S.  0.  433,  440,  45  S.  B.  10, 
12,  which,  construing  article  1,  §  17,  with 
article  9,  S§  2,  20,  holds  'that  private  prop- 
erty shall  not  be  taken  for  private  use  with- 
out the  consent  of  the  owner,  except  In 
cases  where  this  power  Is  conferred  upon  cor- 
porations by  tiie  General  Assembly,  and  then 
only  in  the  manner  prescribed  in  section  20, 
art  9." 

The  first  general  principle  which  must  con- 
trol this  question  is,  when  the  Legislature,  in 
effect,  declares  that  the  construction,  main- 
tenance, and  operation  of  the  union  passen- 
ger station  in  the  city  of  Charleston  is  a 
public  purpose,  so  as  to  authorise  the  con- 
demnation of  property,  this  conclusion  is 
binding  on  the  court,  if  there  be  any  reason- 
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able  ground  to  support  it  Chicago  &  North- 
"westem  Ry.  Co.  t.  Morehouse,  112  Wis.  7, 
87  N.  W.  849,  56  L.  R.  A.  240,  88  Am.  St 
Rep.  918.  But  independent  of  the  implication 
from  the  statute  chartering  the  defendant 
company  that  the  use  is  a  public  one,  there 
is  no  room  to  doubt,  from  the  testimony, 
that  a  union  passenger  station  with  appurte- 
nant facilities  in  the  city  of  Charleston  would 
be  a  great  and  direct  benefit  to  the  traveling 
public.  It  is  not  easy  to  give  a  definition  of 
**public  use"  which  will  be  adequate  to  cover 
every  case  that  may  properly  fall  within  the 
term,  and  this  case  does  not  call  for  an  at- 
tempt to  define  the  term.  Some  cases  tal^e 
the  very  broad  view  that  "public  use"  is  syn- 
onymous with  '*public  benefit"  A  more  re- 
stricted view,  however,  would  seem  to  better 
comport  with  the  due  protection  of  private 
property  against  spoliation  under  the  guise  of 
eminent  domain.  Judge  Cooley,  in  his  Con- 
stitutional Limitations,  654,  says:  "The  pub- 
lic use  Implies  possession,  occupation,  and  en- 
joyment of  the  land  by  the  public  at  large  or 
by  public  agencies;  and  the  due  protection 
of  the  rights  of  private  property  will  preclude 
the  government  from  seizing  it  In  the  hands 
of  the  owner,  and  turning  it  over  to  another 
on  vague  grounds  of  public  benefit  to  spring 
ftom  a  more  profitable  use  to  which  the  latter 
will  devote  it"  In  Lewis  on.  Eminent  Do- 
main, S  165,  it  is  said  that  "public  use"  means 
the  same  as  "use  by  the  public."  These  defi- 
nitions involve  the  Idea  that  the  public  must 
have  a  definite  and  fixed  use  of  the  property 
to  be  condemned,  independent  of  the  will  of 
the  person  or  corporation  taking  title  under 
condemnation,  and  that  such  use  by  the  pub- 
lic is  protected  by  law.  Fallsburg  Power  & 
Mfg.  Co.  V.  Alexander,  101  Va.  98,  43  S.  E. 
194,  61  L.  R.  A.  129,  ^  Am.  St  Rep.  855. 
The  case  of  Healy  Lumber  Co.  v.  Morris, 
38  Wash.  490,  74  Pac.  681,  63  L.  R.  A.  820,  99 
Am.  St  Rep.  964,  holds  that  a  public  use 
must  be  either  a  use  by  the  public  or  by  some 
quasi  public  agency,  and  not  simply  a  use 
which  may  incidentally  or  indirectly  promote 
the  public  Interest  or  general  prosperity.  If 
we  accept  either  of  these  views  of  the  mean- 
ing of  "public  use,"  the  defendant  company 
is  clearly  chartered  for  public  purpose,  and 
the  condemnation  of  property  for  the  con- 
struction, maintenance,  and  operation  of  a 
union  passenger  station  in  the  city  of 
Charleston  is  for  a  public  use.  No  one  doubts 
now  that  the  laying  of  railroad  tracks  and  the 
erection  of  depots  by  a  regularly  chartered 
railroad  company  is  for  such  public  use  as  to 
Justify  the  exercise  of  eminent  domain  under 
the  condemnation  statutes.  This  franchise  is 
in  its  nature  as  public  as  a  firanchlse  to  trans- 
port passengers  for  hire.  The  defendant 
company  Is  designed  to  carry  out  the  same 
public  use  by  aCTecting  snch  a  public  utility 
as  a  union  passenger  station,  involving  the 
necessary  railroad  tracks,  depots,  and  termi- 
nal facilities  for  accommodation  of  the  pub- 
lic.   The  public,  independent  of  the  will  of 


the  defendant,  and  protected  by  law,  has  a 
fixed  and  definite  right  to  use  this  station  In 
dealing  with  the  defendant  company,  or  the 
railroad  companies  using  the  station  In  their 
business  as  common  carriers  of  passengers. 

The  fact  that  the  Southern  Railway  Com- 
pany and  the  Atlantic  Coast  Line  Railroad 
Company  are  the  principal  stockholders  In 
the  defendant  company,  and  the  officers  of 
the  defendant  company  are  officers  in  said 
railroad  companies,  cannot  aCTect  this  ques- 
tion, for  the  use  is  still  a  public  use,  whether 
considered  with  reference  to  the  defendant 
company  or  with  reference  to  the  stock- 
holding companies,  as  these  railroad  com- 
panies, as  common  carriers,  are  public  agen- 
cies, and  it  is  within  the  purpose  of  their  or- 
ganization to  own  or  control  depot  facilities 
required  for  their  business  and  the  needs  of 
the  community.  Nor  is  the  question  wheth- 
er the  use  is  a  public  use  at  all  aCTected  by 
the  alleged  fact  that  each  of  the  railroad 
companies  holding  stock  In  the  defendant 
company  has  one  or  more  sites  of  its  own  to 
be  suitable  for  a  union  passenger  station. 
The  question  whether  the  use  is  public  de- 
pends upon  the  nature  of  the  use,  and  not 
upon  the  possessions  of  the  particular  Indi- 
viduals or  corporations  that  may  be  Interest- 
ed In  such  use.  Whether  the  last-mentioned 
fact  influences  the  question  whether  there  is 
a  necessity  for  condemning  plaintifTs  prop- 
erty belongs  more  properly  to  the  considera- 
tion of  other  exceptions  to  be  hereafter  no- 
ticed. 

The  sixth  exception  raises  the  point  that 
the  act  incorporating  the  defendant  com- 
pany violates  section  17,  art  3,  of  the  state 
Constitution,  In  that  it  relates  to  more 
than  one  subject  expressed  in  its  title,  since 
It  not  only  Incorporated  the  defendant  com- 
pany, but  amended  the  existing  charters  of 
the  Atlantic  Coast  Line  Railroad  and  the 
Southern  Railway  by  a  special  law,  and  not 
by  a  general  law,  which  is  forbidden  by  arti- 
cle 9, 1 2,  of  the  Constitution.  The  title  of  the 
act  is  to  incorporate  the  "Charleston  Union 
Station  Co.,"  but  in  section  5  the  statute 
gives  the  power  to  subscribe  for  and  hold 
the  stock  and  to  guaranty  and  hold  the  bonds 
of  the  defendant  company.  The  case  of  Con- 
nor V.  Railroad,  23  S.  C.  427,  holds  that  "An 
act  to  incorporate  the  Green  Pond,  Walter- 
boro  and  Branchville  Railroad  Co."  does  not 
relate  to  more  than  one  subject  expressed  in 
its  title,  because  of  the  fact  that  the  act  also 
authorized  the  county  of  Colleton  to  sub- 
scribe to  the  capital  stock.  The  principle 
upon  which  the  case  rests  is  "that,  when  an 
act  of  the  Legislature  expresses  in  its  title 
the  object  of  the  Act,  the  title  embraces  and 
expresses  any  lawful  means  to  achieve  the 
object"  San  Antonio  v.  Mehafly.  96  U.  S. 
315,  24  L,  Ed.  816.  When  the  creation  of  a 
corporation  is  the  subject,  It  necessarily  In- 
cludes the  powers  to  be  i^ven  It  Bk  parte 
Bacot  36  S.  a  135,  15  S.  E.  204,  16  L.  R.  A« 
586.    Among  the  powers  granted  was  the 
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right  to  sell  Its  stock  and  bonds  to  the  rail- 
road companleiB  entering  the  city  of  Charles^ 
ton  and  using  said  station.  But  while  the 
principle  is  admitted,  it  is  contended  that  It 
does  not  apply  here,  because  the  act  incor^ 
poratlng  the  defendant  company  was  a  spe- 
cial act  containing  an  amendment  to  the 
charters  of  said  railroad  companies  in  the 
particulars  mentioned,  contrary  to  article  0, 
§  2,  of  the  Constitution,  which  provides, 
"The  General  Assembly  shall  provide  by  gen- 
eral law  for  the  changing  or  amending  ex- 
isting charters**;  and  in  view  of  this  last- 
named  clause  of  the  Constitution,  adopted 
since  Connor  v.  R.  Co.,  supra,  was  decided, 
the  said  amendatory  provisions  constitute  a 
subject  not  embraced  in  the  title.  This  ques- 
tion will  be  necessarily  involved  in  the  con- 
sideration of  the  seventh  and  eighth  excep- 
tions»  which  raise  the  question  that  the  act 
incorporating  the  defendant  company  vio- 
lates article  9,  S  2,  quoted  above,  and  also 
article  8,  §  84,  which  prohibits  a  special  law 
when  a  general  law  can  be  made  applicable. 

The  circuit  court  has  disposed  of  this  ques- 
tion very  conclusively  by  construing  these 
provisions  of  the  Constitution  together.  Sec- 
tion 2,  art  9,  of  the  Constitution,  quoted  In 
full,  is  as  follows:  "No  charter  of  incorpora- 
tion shall  be  granted,  changed  or  amended 
by  special  law  except  in  the  case  of  such 
charitable,  educational,  penal  or  reforma- 
tory corporation  as  may  be  under  the  con- 
trol of  the  state  or  may  be  provided  for  in 
this  Constitution,  but  the  GTeneral  Assembly 
shall  provide,  by  general  laws,  for  chan- 
ging or  amending  existing  charters,  and  for 
the  organization  of  all  corporations  hereafter 
to  be  created,  and  any  such  law  so  passed, 
as  well  as  all  charters  now  existing  or  here- 
after created,  shall  be  subject  to  future  re- 
peal or  alteration:  provided,  that  the  Gen- 
eral Assembly  may,  by  a  two-thirds  vote  of 
each  house,  on  a  concurrent  resolution,  al- 
low a  bill  for  a  special  charter  to  be  intro- 
ducedt  and  when  so  introduced  may  be  pass- 
ed the  same  as  other  bills."  The  above  pro- 
viso clearly  makes  an  exception  to  the  gen- 
eral rule  forbidding  a  special  law  when  a 
general  law  can  be  made  applicable,  by  pro- 
viding that  a  special  charter  may  be  granted 
under  the  conditions  named.  In  this  case 
the  conditions  exist,  and  the  statute  recites 
the  fact  that  a  concurrent  resolution  allow- 
ing the  bill  to  be  introduced  has  been  passed 
by  a  two-thirds  vote  of  each  house,  as  re- 
quired by  statute. 

The  ninth  and  tenth  exceptions  allege  error 
in  not  holding  that  defendant  company  is 
not  duly  incorporated,  organized,  and  au- 
thorized to  commence  business  under  the 
terms  of  the  act  of  incorporation,  because  the 
act  authorized  the  company  to  organize  and 
commence  business  when  $50,000  had  been 
subscribed  to  the  capital  stock,  and  the  evi- 
dence shows  that  nine-tenths  thereof  is  in- 
valid stock  subscriptions  of  Southern  Bail- 
Si  8.B.--82 


way  Company  and  Atlantic  Coast  Line  Rail- 
road Company;  such  Invalidity  resting  in  the 
contention  that  the  special  act  incorporating 
the  company  is  void,  under  section  2,  art 
9,  of  the  Constitution.  This  contention  has 
been  overruled  in  the  consideration  of  the 
seventh  and  eighth  exceptions  above. 

The  11th.  12th,  18th,  14th,  16th,  lOth,  17th, 
18th,  and  19th  exceptions  bring  up  the  ques- 
tion of  fact  whether  the  property  sought  to 
be  condemned  is  necessary  for  the  purposes 
of  the  corporation.  The  case  of  S.  C.  R.  Co. 
V.  Blake,  9  Rich.  Law,  228,  shows  that  the 
grantee  of  the  power  to  condemn  lands  is 
not  the  sole  Judge  whether  any  particular 
parcel  of  land  is  required  for  the  purposes 
of  the  road,  and  that  the  final  determination 
of  this  question  rests  with  the  courts.  This 
Is  in  accord  with  many  authorities  cited  in 
Chicago  &,  N.  W.  Ry.  Co.  v.  Morehouse,  88 
Am.  St  Rep.  946,  note.  Nevertheless  it  is 
right  that  weight  should  be  given  to  the  fact 
that  the  grantee  to  whom  the  statute  has 
delegated  the  power  to  condemn  h|is  decided 
that  the  particular  land  in  question  is  re- 
quired. As  said  in  Smith  v.  R.  Co.,  105  111. 
511,  and  repeated  in  O'Hare  v.  Chicago,  etc., 
R.  Co.  (111.)  28  N.  B.  923,  925:  "Every  com- 
pany seeking  to  condemn  land  for  public 
improvement  must,  in  a  modified  degree,  be 
permitted  to  Judge  for  itself  as  to  what 
amount  is  necessary  for  such  purj^se.'* 
This  right,  however,  is  subordinate  to  the 
right  of  the  courts  to  prevent  an  abuse  of 
the  power  by  restricting  its  exercise  to  the 
reasonable  necessities  of  the  case,  since  to 
take  more  than  reasonable  necessity  requires 
is  to  appropriate  private  property  to  private 
use."  We  have  carefully  considered  the  tes- 
timony  in  view  of  these  principles  and  see 
no  Just  ground  for  overruling  the  decision  of 
the  circuit  court  that  such  reasonable  neces- 
sity exists.  It  is  strenuously  contended  by 
appellants  that  no  reasonable  necessity  ex- 
ists, because  the  testimony  shows  that  the 
Southern  Railway  Company  and  the  Atlantic 
Coast  Line  Railroad  Company,  holding  the 
greater  portion  of  the  capital  stock  of  the 
defendant  company,  each  have  lots  suitable 
for  the  erection  thereon  of  a  union  station, 
and  that  equity  and  good  conscience  would 
not  allow  these  companies,  associated  under 
the  name  of  the  Charleston  Union  Station 
Company,  to  condemn  the  property  of  plain- 
tiffs for  said  purposes.  In  a  proper  case  the 
court  of  equity  would  undoubtedly  look  be- 
yond the  corporate  entity  to  its  constituent 
stockholders,  as  the  real  parties  in  interest 
associated  under  the  name  of  the  corpora- 
tion. But  we  find  nothing  in  this  case  which 
calls  upon  this  court  to  ignore  the  rights  of 
defendant,  as  a  corporation,  to  condemn  the 
lands  of  others  for  a  public  use,  founded  in 
reasonable  necessity.  So  far  as  appears,  the 
defendant  company  owns  no  property  which 
it  may  use  for  the  purpose  named.  It  would 
be  a  bold  and  far-reaching  doctrine  to  an- 
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noance  that  no  qnasi  corporatioxL  could  con- 
demn property  of  a  nonstockholder  for  pub- 
lic use  as  long  as  any  stockholder  had  prop- 
erty which  might  be  used  for  the  purpose. 
Such  a  rule  would  lead  the  court  into  an  im- 
penetrable maze  to  ascertain  and  adjust  the 
rights  and  claims  of  the  various  stockhold- 
ers as  to  whose  property  should  be  taken, 
and  whose  left  The  safer  rule  Is  that  the 
grantee  of  the  power  to  condemn  must  not 
abuse  the  discretion  confided  by  the  Legis- 
lature, and  spoliate  private  property  by  tak- 
ing, for  pretended  public  use,  more  than  a 
reasonable  necessity  requires.  We  find  no 
abuse  of  discretion  or  bad  faith  in  defend- 
ant's proposal  to  condemn  plaintiffs'  proper- 
ty, and  the  general  rule  is  that,  if  there  be 
uo  bad  faith  or  abuse  of  discretion  on  the 
part  of  the  grantee  in  the  matter  of  location, 
his  discretion  will  not  be  interfered  with« 
10  Ency.  Law  (2d  Ed.)  1067,  and  cases  cited 
in  note  1.  A  somewhat  similar  contention 
was  made  in  Kansas  &  Texas  Goal  Ry.  y. 
Northwestern  Coal  &  Mining  Ck>.,  101  Mo. 
288,  61  S.  W.  084,  51  L.  B.  A«  930»  84  Am. 
St  Bep.  722,  and  was  overruled  by  the  court 
We  do  not  find  in  the  case  anything  to  war- 
rant a  conclusion  that  the  organization  of 
the  defendant  company  is  a  scheme  by  the 
Southern  Bailway  Company  and  the  Atlantic 
Coast  Line  Bailroad  to  do  something  which 
they  could  not  lawfully  do  under  their  own 
chartered  powers.  They  have  become  stock- 
holders in  defendant  company  by  authority 
of  a  valid  act  of  the  Legislature,  and  the 
plan  of  oiganisEing  the  defendant  company 


for  the  purpose  of  securing  an  important 
public  utility  in  the  line  of  their  own  char- 
tered purpose  has  legislative  sanction.  The 
case  presented  has  no  similarity  to  the  North- 
em  Securities  Case,  193  U.  S.  358,  24  Sup.  Ct 
430,  48  L.  Ed.  079,  and  other  cases  on  that 
line  relied  on  by  appellants,  relating  to  com- 
binations in  restraint  of  trade,  in  violation  of 
anti-trust  legislation.  These  conclusions  al- 
so require  that  the  20th,  2lBt,  and  22d  excep- 
tions be  overruled. 

The  twenty-third  exception,  relating  to 
striking  out  all  the  testimony  of  Mr.  John 
Riley  in  reference  to  the  introduction  of  the 
bill  to  incorporate  the  defendant,  is  unten- 
able. The  purport  of  the  testimony  was 
that  Mr.  Blley  received  no  personal  notice  of 
the  introduction  of  the  bill  in  the  Senate, 
and  thus  had  no  opportunity  to  attempt  to 
have  the  bill  amended  in  the  Senate  by 
striking  out  the  condemnation  clause,  al- 
though he  knew  from  the  newspapers  of  the 
passage  of  the  resolution  authorizing  the  in- 
troduction of  the  bill,  and,  as  a  matter  of 
fact,  was  heard  by  the  House  committee  in 
opposition  to  the  bill.  The  ruling  of  the 
circuit  court  was  quite  proper.  The  testi- 
mony was  wholly  irrelevant  to  any  issue  in 
the  case,  and,  even  if  it  had  been  permitted 
to  remain  as  a  part  of  the  record,  it  could 
be  of  no  consequence  in  affecting  the  result 
of  this  case. 

We  find  no  error  in  refusing  injunction 
sought  and  in  dismissing  the  complaint 

The  Judgment  of  the  circuit  court  is  af- 
firmed. . 
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BASHINSKI  T.  STATE  (two  cases). 
(Supreme  Court  of  Georgia.     July  17,  1905.) 

1.  Gaming — ^XNDicnaNT  —  Appeal  —  Excep- 
tion TO  Vebdict. 

Pen.  Code  1895,  S  398,  makin|;  penal  the 
keeping  of  a  gamin|:  house,  or  rentme  a  house 
to  be  used  for  gaming,  defines  a  single  offense, 
which  may  be  committed  in  any  one  of  the 
three  ways  therein  designated.  Therefore  an 
indictment  containing  two  counts,  one  charging 
the  defendant  with  maintaining  a  gaming 
house,  and  the  other  with  knowingly  renting 
the  house  with  the  view  and  expectation  of  the 
same  being  used  for  gaming,  is  not  open  to 
demurrer  on  the  ground  of  misjoinder  of  sep- 
arate and  distinct  offenses.  Nor  was  the  sec- 
ond count  defective  becaose  the  name  of  the 
tenant  was  not  averred. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Gaming,  i  266.] 

2.  Criminal   Law— Verdict  —  Review  —  Di- 
rect Exception. 

The  verdict  against  the  special  plea  in  bar 
is  not  reviewable  by  direct  exception,  assigning 
error  that  it  is  contrary  to  law  and  the  evi- 
dence. 

3.  Same— Guilty  Knowledge— Evidenc??. 

Where  guilty  knowledge  is  the  gist  of  the 
offense,  anything  going  to  show  the  existence 
of  such  knowledge  is  admissible  in  evidence, 
and  it  is  immaterial  when  and  from  what 
source  such  knowledge  was  acquired. 

4.  Same— Former  Conviction. 

Evidence  of  a  prior  conviction  of  a  similar 
offense,  or  of  the  pendency  of  ar  indictment 
charging  a  like  offense,  offered  by  the  state,  is 
incompetent  to  prove  the  charge  made  in  the 
indictment  under  which  the  defendant  is  being 
tried.  Such  evidence  is  hurtful,  as  giving  the 
jury  an  opportunity  to  infer  that  the  accused 
Is  a  persistent  violator  of  the  law  against  gam- 
ing, and  is  in  all  likelihood  guilty  of  the  specific 
charge  then  brought  figainst  him. 

5.  Gaming— Evidence. 

Testimony  that  the  defendant  was  lessee 
of  the  premises  during  the  period  within  which 
it  was  alleged  gamiug  was  carried  on  in  the 
house  was  admissible,  as  showing  he  had  con- 
trol over  the  premises. 

6.  Same— Notice. 

If  the  defendant  did  not  rent  the  premises 
for  an  illegal  or  immoral  purpose,  he  was  under 
no  obligation  to  use  ordinary  diligence  in  dis- 
covering the  use  to  which  the  premises  were 
put;  but,  if  the  circumstances  of  the  conduct 
of  that  business  were  such  as  to  put  him  upon 
notice  that  the  premises  were  used  for  gammg, 
the  jury  would  be  authorized  to  find  that  the 
defendant  had  knowledge  that  the  premises 
were  so  used. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Gaming,  §§  124,  202.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Ike  Bashinski  was  convicted  under  two 
indictments  for  maintaining  a  gaming  house, 
and  brings  error.  Reversed  as  to  one  con- 
viction, and  affirmed  as  to  the  other. 

J.  R.  Cooper  and  M.  G.  Bayne,  for  plaintiff 
in  error.  Wm.  Brunson,  Sol.  Gen.,  for  the 
State. 

EVANS,  J.    The  indictment  against  the 

defendant  contained  two  counts;    the  first 

charging  him  with  keeping  and  maintaining 

a  gaming  house,  where  persons  were  per- 
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mitted,  with  his  knowledire,  to  come  togeth- 
er and  play  for  money  and  other  things  of 
value,  and  the  second  charging  that  he  *'dld 
knowingly  rent  and  let  a  house  and  room 
with  the  view  and  expectation  of  the  same 
being  used  as  a  gaming  house  and  gaming 
room."  To  this  indictment  the  defendant 
demurred  on  the  grounds  that  the  second 
count  did  not  specify  the  name  of  the  ten- 
ant to  whom  the  premises  were  rented,  and 
that  there  was  a  misjoinder  of  offenses,  and 
the  court  should  require  the  state  to  elect 
upon  which  coimt  it  would  proceed.  The 
demurrer  was  overruled.  The  defendant 
then  filed  a  plea  of  former  conviction.  This 
plea  was  traversed  by  the  state,  and  the 
issue  was  submitted  to  a  jury,  who  found 
in  favor  of  the  traverse  and  against  the 
plea.  Thereupon  the  defendant  sued  out  a 
bill  of  exceptions,  complaining  of  the  over- 
ruling of  his  demurrer,  and  that  the  ver- 
dict of  the  jury  was  contrary  to  law  and 
without  evidence  to  support  It.  Afterwards, 
at  the  same  term,  the  defendant  was  put  up- 
on trial  and  convicted.  He  made  a  motion 
for  a  new  trial,  which  was  overruled,  and 
he  sued  out  a  second  bill  of  exceptions;  there- 
in complaining  of  the  refusal  to  grant  a  new 
trial  upon  the  various  grounds  set  out  in  his 
motion.  The  two  cases  were  argued  togeth- 
er before  this  court. 

1.  There  is  no  merit  In  any  of  the  grounds 
of  the  demurrer.  The  charge  in  the  indict- 
ment was  stated  In  the  language  of  the 
statute  (Pen.  Code  1895,  §  398).  It  is  not 
necessary  in  an  Indictment  for  knowingly 
renting  a  house  with  a  view  and  expectation 
of  the  same  being  used  as  a  gaming  house 
that  the  name  of  the  tenant  should  be  aver- 
red. 9  Enc.  PI.  &  Pr.  775.  Neither  was 
there  a  misjoinder  of  offenses.  The  offense 
of  keeping  a  gaming  house,  as  defined  in  the 
section  of  the  Penal  Code  above  cited,  may 
be  committed  in  any  one  of  the  three  ways 
therein  designated.  The  purpose  of  the  stat- 
ute was  to  make  penal  the  maintenance  of  a 
gaming  house,  whether  it  was  conducted  di- 
rectly by  the  owner,  or  by  his  servant  or 
agent,  or  whether  he  permitted  persons  to 
come  together  at  his  house  and  play  for 
money  or  other  thing  of  value,  or  knowingly 
rented  a  house  with  the  view  and  expecta- 
tion that  it  should  be  used  for  that  purpose. 
Thus  it  has  been  held  that  upon  an  indict- 
ment for  keeping  a  gaming  house,  and  also 
for  renting  a  house  to  be  used  for  gaming, 
a  general  verdict  of  guilty  is  sufficient. 
Dohme  v.  State,  68  Ga.  339. 

2.  Where  an  Issue  of  fact  has  been  tried 
by  a  jury  and  a  verdict  returned,  and  the 
losing  party  desires  to  have  the  correctness 
of  the  verdict  reviewed  by  this  court,  a  mo- 
tion for  a  new  trial  is  Indispensable.  Hol- 
sey  V.  Porter,  105  Ga.  837,  31  S,  B.  784; 
Bacon  v.  Jones,  117  Ga.  497,  43  S.  B.  689. 
There  was  no  motion  for  a  new  trial,  com- 
plaining of  the  finding  of  the  jury  upon  the 
Issue  formed  by  the  traverse  to  the  plea  of 


500 


51  SOUTHEASTEBN  REPOBTBB. 


(Ga. 


autrefois  convict,  but  the  yerdict  is  attacked 
by  direct  bill  of  exceptions.  This  being  true, 
we  cannot  undertake  to  pass  upon  the  cor- 
rectness of  that  verdict 

3.  During  the  course  of  the  trial  on  the 
indictment  the  court  admitted  the  testimony 
of  a  witness  that  two  of  the  persons  who 
frequented  the  place  where  gaming  was 
conducted,  aae  of  whom  the  state  contended 
was  the  tenant  of  the  defendant,  were  pro- 
fessional gamblers,  and  had  been  for  10 
years.  This  evidence  was  objected  to  be- 
cause at  a  prior  term  of  the  court  the  de- 
fendant had  been  convicted  of  the  offense  of 
keeping  and  maintaining  a  gaming  house  by 
renting  the  house  to  one  of  these  persons 
whom  the  witness  testified  were  professional 
gamblers.  The  defendant  urged  the  fur- 
ther objection  that  the  reputation  of  these 
persons  at  a  period  extending  beyond  the 
statute  of  limitations  was  irrelevant  The 
gist  of  the  offense  of  knowingly  renting  a 
house  for  the  practice  of  gaming  Is  knowl- 
edge on  the  part  of  the  landlord  that  the 
house  is  to  be  used  for  that  purpose.  Knowl- 
edge may  be  proved  by  circumstances.  As 
was  said  in  Bashinski  v.  State,  122  Ga.  164, 
50  S.  E.  54,  where  guilty  knowledge  is  the 
gist  of  the  offense,  anything  going  to  show 
the  existence  of  such  knowledge  is  admissi- 
ble, and  it  is  immaterial  when  or  from  what 
source  such  knowledge  was  acquired. 

4.  The  court  also  allowed  in  evidence,  over 
the  defendant's  objection,  an  indictment 
against  him  charging  him  with  having  com- 
mitted a  like  offense  on  November  14,  1904, 
with  a  verdict  of  guilty  indorsed  thereon, 
and  a  presentment  against  the  defendant, 
charging  him  with  the  offense  of  keeping  a 
gaming  house,  in  the  language  of  the  in- 
dictment under  which  he  was  being  tried, 
as  having  been  committed  on  January  1, 
1905,  upon  which  latter  charge  he  had  not 
been  tried.  The  objection  to  this  evidence 
was  that  it  was  irrelevant  and  hurtful  to  the 
accused.  The  presentment  could  under  no 
circumstances  be  of  any  evidentiary  value. 
It  amounted  to  merely  an  accusation  by  the 
graifd  Jury  that  the  defendant  was  guilty 
of  the  offense  therein  charged.  The  indict- 
ment under  which  he  had  previously  been 
convicted  was  likewise  irrelevant,  because 
it  was  in  no  sense  competent  evidence  to 
prove  the  charge  made  in  the  indictment 
under  which  the  defendant  was  then  be- 
ing tried.  That  the  admission  of  this  evi- 
dence was  harmful  is  manifest  In  this  im- 
proper way  the  Jury  were  Informed  that 
the  defendant  had  been  previously  convicted 
of  a  similar  offense,  and  that  a  charge  of 
having  committed  a  like  offense  wad  still 
pending  against  him.  Thus  the  Jury  were 
given  the  opportunity  to  infer  that  the  ac- 
cused was  a  persistent  violator  of  the  laws 
against  gaming,  and  was  in  all  likelihood 
guilty  of  the  specific  charge  then  brought 
against  him. 

5.  Objection  was  made  to  the  testimony  of 


the  owner  of  the  premises  that  he  had  rent- 
ed  the  same  to  the  defendant  This  testi- 
mony was  competent  to  show  that  the  de- 
fendant, by  virtue  of  his  lease,  had  control 
of  the  premises  during  the  period  within 
which  it  was  alleged  the  house  was  con- 
ducted as  a  gaming  establishment 

6.  Criticism  is  made  upon  a  charge  of  the 
court  to  the  effect  that  the  defendant  would 
be  guilty  if  he  "ought  to  have  known  of 
the  character  of  the  room,  in  the  exercise  of 
the  care  of  an  ordinarily  prudent  man."  It 
is  apparent  from  a  reading  of  the  entire 
charge  of  the  court  that  the  presiding  Judge 
intended  to  instruct  the  Jury  that  if  the 
circumstances  disclosed  by  the  evidence  were 
sufficient  to  satisfy  a  man  of  ordinary  intel- 
ligence that  the  rented  premises  were  being 
put  to  an  illegal  use,  or  at  the  time  he  rented 
the  same  he  had  good  reason  to  expect  they 
would  be  put  to  such  a  use,  then  the  Jury 
would  be  authorized  to  find  that  the  accused 
had  knowledge  of  the  purpose  for  which  the 
house  was  rented  from  him  and  was  used  by 
his  tenant  The  instruction  complained  of, 
however,  is  susceptible  of  the  construction 
that  the  law  imposed  upon  the  defendant 
the  duty  of  exercising  ordinary  diligence  in 
ascertaining  the  character  of  the  business 
conducted  in  the  house  over  which  he  had 
control.  If  the  defendant  did  not  rent  the 
premises  for  an  illegal  or  immoral  purpose, 
he  was  under  no  obligation  to  use  ordinary 
diligence  in  discovering  the  use  to  which  the 
premises  were  put;  but,  if  the  circumstances 
of  the  conduct  of  that  business  were  such 
as  to  put  him  upon  notice  that  the  premises 
were  used  for  gaming,  the  Jury  would  be  au- 
thorized to  fljid  that  the  defendant  had 
knowledge  that  the  premises  were  so  used. 
Bivers  v.  State,  118  Ga.  42,  44  S.  E.  859. 
Upon  the  next  trial  of  the  case  the  court 
will  doubtless  so  frame  Its  charge  as  to 
leave  the  Jury  to  determine  whether  or  not, 
under  the  circumstances  brought  to  light, 
the  defendant  did,  in  point  of  fact,  know 
that  the  premises  rented  by  him  were  used  as 
a  gaming  house,  and  that  the  illegal  business 
therein  conducted  was  with  his  tacit  per- 
mission and  consent 

Judgment  in  the  one  case  affirmed;  In  the 
other,  reversed. 

(128  0«k.  506) 
McBVOY  T.  STATE. 
(Supreme  Court  of  Georgia.     July  17,  1905.) 

1.  Assault—Self-Defensb. 

"Unless  there  be  great  superiority  in  phys- 
ical strength  of  an  assailant  who  strikes  an- 
other a  blow  with  his  fist,  or  ill  health  in  the 
assailed  at  the  time,  or  other  circumstances  pro- 
ducing relatively  great  inequality  between  them 
in  combat,  the  assailed  cannot  Justifiably  re- 
sent the  blow  by  stabbing  the  assailant"  Mor- 
gan V.  State,  46  S.  £3.  836,  119  Ga.  566  (3), 
and  cit 

2.  I NSTBUonoNS— Evidence. 

Considered  as  a  whole,  the  charge  was  as 
favorable  to  the  accused  as  he  had  any  right, 
under  the  facts  of  the  case,  to  demand.     The 
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evidence  fully  warranted,  even  if  It  did  not  de- 
mand, the  verdict:    and  no  reason  appears  for 
reversing  the  judgment. 
(SyllabuA  by  the  Court.)' 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  Geo.  T.  Oann,  Judge. 

J.  F.  McEvoy  was  convicted  of  an  assault, 
and  brings  error.    Affirmed. 

Robt  li.  Colding,  for  plaintiff  In  error. 
W.  W.  Osborne,  Sol.  Gen.,  for  the  State. 

COBB,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  SIMMONS,  O.  J., 
absent  on  account  of  sickness. 


(123  Gft.  508) 


lilTTLB  T.  STATE. 


(Supreme  Court  of  Georgia.     July  17,  1905.) 

1.  Cebtiobabi— Points— Verification. 

"Points  made  in  a  petition  for  certiorari 
not  verified  by  the  answer  of  the  trial  judge 
present  nothing  for  determination  either  by  the 
superior  or  the  supreme  court."  Fitta  v.  At- 
lanta, 49  S.  B.  793,  121  Ga.  567.  67  I^  R  A. 
803. 

2.  Jury  Tbiai^Violatiow  of  Ordinancic. 

One  arraigned  in  a  municipal  court  for  the 
violation  of  an  ordinance  of  the  municipality 
is  not  entitled  to  a  trial  by  jury.  LitUejohn 
V.  f?itellfli.  123  Gfi.  427.  51  S.  E.  390. 

[Ed.  Note. — For  cases  in  point,  see  y6L  81, 
Cent  Dig.  Jury,  S  152.] 

3.  intoxicatino    llquors  —  violation   of 
Ordinanoe. 

The  charge  of  "keeping  intoxicants  for 
sale  within  the  limits  of  Ft  Valley,  Ga.,"  in 
violation  of  an  ordinance  of  that  town,  dpes 
not  charge  the  commission  of  a  crime  punish- 
able  under  the  laws  of  the  state. 

4.  AlvNioiPAL  Corporations— ViouLTioH  of 
Ordinance. 

The  charter  of  the  town  of  Ft  Valley  (Acts 
1882-83,  p.  480)  empowers  the  mayor  to  im- 
pose a  fine  not  to  exceed  $50  for  a  violation 
of  an  ordinance  of  that  town. 

5.  Intoxicating  Liquors— Illegal  Sale. 

The  evidence  warranted  a  finding  by  the 
mayor  that  the  accused  was  guilty  of  violating 
the  ordinance  as  charged,  and  the  judge  of  the 
superior  court  did  not  err  in  overruling  the 
certiorari. 
(Syllabus  by  the  Ck)urt) 

Error  from  Superior  CJourt,  Houston  (boun- 
ty; W.  H.  Felton.  Jr.,  Judge. 

Joe  Little  was  convicted  of  vlolatins  the 
liquor  law,  and  brings  error.    AfiBbmed. 

John  R.  Cooper  and  W.  C.  Lane,  for  plain- 
tiff In  error.  L.  L.  Brown  and  Wm.  Brun- 
son,  Sol.  Gen.,  for  the  State. 

FISEt,  P.  J.    Judgment  affirmed. 


(m  Qa.  601) 


NANCE  V.  STATE. 


(Supreme   Court  of   Georgia.    July   17,   1905.) 

Criminal  Law— New  Trial. 

There  is  no  complaint  that  the  trial  judge 
committed  any  error  of  law.  The  evidence  for 
the  state  was  sufficient  to  warrant  the  con- 
viction of  the  accused  on  the  charge  of  se- 
duction, and  it  was  not  error  to  overrule  the 


motion  for  a  new  trial,  the  only  grounds  of 
which  were  that  the  verdict  was  contrary  to 
law  and  the  evidence. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gordon  Coun- 
ty; A.  W.  Flte,  Judge. 

Will'  Nance  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Geo.  G.  Glenn  and  Starr  &  Erwin,  for 
plaintiff  in  error.  Sam  P.  Maddoz,  Sol.  Gen., 
for  the  State. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  SIMMONS,  C.  J., 
absent  on  account  of  sickness. 


(m  Ga.  602) 


DAVIS  T.  STATE. 


(Supreme  Court  of  Georgian     July   17,  1905.) 

1.  GAMINa->EVIDSNGS. 

Evidence  that  the  accused,  with  10  or  12 
others,  was  seen  at  night  sitting  around  a  box 
in  a  house;  that  some  of  these  persons  were 
engaged  in  playing  cards;  that  the  accused 
had  cards  In  his  hand;  that  when  discovered 
they  all  ran;  and  that  afterwards  money  was 
found  on  the  box — was  sufficient  to  authorize 
the  conviction  of  the  accused  for  gaming.  Har- 
mon T.  State,  47  S.  B,  547,  120  Ga.  Id7; 
Frost  T.  State,  47  S.  B.  901,  120  Ga.  311. 

2.  SaMB— INSTBUCTIONS. 

The  instructions  with  reference  to  circum* 
stantial  evidence  and  the  rules  to  be  applied  in 
cases  of  conflict  in  the  testimony  were  correct. 
If  any  fuller  instructions  as  to  these  matters 
were  desired,  written  requests  should  have  been 
made  therefor. 

3.  Samz>— New  Tbiai*. 

There  was  no  error  requiring  the  grant  of 
a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Worth  Coun- 
ty; W.  N.  Spence,  Judge. 

Alf.  Davis  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Payton  &  Hay,  for  plaintiff  in  error.  W. 
B.  Wooten,  Sol.  Gen.,  for  the  State. 

COBB,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  SIMMONS,  O.  J., 
absent  on  account  of  sickness. 


TARVER  V.  STATE. 


(128  Ga.  ABA) 


(Supreme  Court  of  Georgia.     July  17,  1905.) 

1.  CRiiriNAL  Law  — Venuu  —  Indictmbnt- 
Restdence  of  Defendant. 

The  Constitution  of  Georgia  requires  that 
all  criminal  cases  shall  be  tried  in  tl^e  county 
where  the  crime  was  committed.  The  residence 
of  the  defendant  is  wholly  immaterial  to  the 
fixing  of  the  venue.  Although  the  form  of  the 
indictment  prescribed  in  Pen.  Code  1805.  §  929, 
contains  an  averment  of  residence  of  the  de- 
fendant, the  omission  of  such  averment  in  an 
indictment  will  not  be  ground  for  quashing  the 
indictment  where  it  conforms  in  ail  other  par- 
ticulars with  the  prescribed  form,  and  the  of- 
fense is  plainly  described  in  the  language  of 
the  statute. 
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2.    EBB0B--AS8IGNlfENT8   WAIVED. 

An  assignment  of  error  not  referred  to  in 
the  brief  of  the  plaintiff  in  error  will  be  treat- 
ed as  abandoned. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Webster  Ooun- 
ty;   Z.  A.  Uttlejohn,  Judge. 

Dick  ^rver  was  convicted  of  beating  his 
wife,  and  brings  error.    Affirmed. 

The  plaintiff  in  error,  Dlclt  Tarver,  was 
indicted  for  the  offense  of  beating  his  wife. 
The  indictment  did  not  allege  the  place  of 
his  residence,  and  it  was  specially  demurred 
to  on  this  ground.  The  demurrer  was  over- 
ruled, the  case  proceeded  to  trial,  and  a  ver- 
dict of  guilty  was  returned  by  the  Jury. 
The  accused  excepts  to  the  overruling  of  his 
demurrer,  and  also  complains  in  his  bill  of 
exceptions  that  he  was  not  furnished  an  op- 
portunity to  plead,  and  was  not  arraigned, 
nor  did  he  waive  arraignment  It  appears 
that  when  both  sides  announced  ready  for 
trial  the  solicitor  general  asked  counsel  for 
the  accused  "if  he  would  sign  the  waiver, 
and  he  replied  he  would."  The  trial  then 
proceeded  without  objection,  and  the  atten- 
tion of  the  court  was  not  called  to  the  fact 
that  the  waiver  was  not  signed  in  accord- 
ance with  the  agreement 

Payton  &  Hay,  for  plaintiff  in  error.  F. 
A.  Hooper,  SoL  Gen.,  for  the  State. 

EVANS,  J.  Under  the  early  common  law 
no  addition  to  the  name  of  the  person  was 
required  in  indictments  against  persons  un- 
der the  degree  of  a  knight.  By  the  statute 
of  additions  (1  Hen.  V,  c.  5),  in  all  cases  in 
which  the  exigent  was  awarded  defendants 
were  described  in  the  indictment  by  adding 
to  their  names  **their  estate  or  degree  or  mys- 
tery, and  of  the  tovens,  or  hamlets  or  places 
and  counties  of  which  they  were  or  be,  or  in 
which  they  be  or  were  conversant"  This 
statute  was  applicable  only  in  those  cases 
in  which  the  exigent  was  awarded.  *'The 
exigent  was  the  first  process  in  outlawry,  to  be 
issued  when  the  defendant  was  not  found  or 
did  not  give  himself  up;  and  upon  it  certain 
forfeitures,  as  well  as  outlawry,  followed. 
Hence  the  English  courts  held  the  addition 
to  be  unnecessary  where  *the  process  of  out- 
lawry lieth  not  against*  the  defendant"  1 
Bish.  Crim.  Pro.  |  673.  As  outlawry  and 
forfeiture  never  prevailed  in  this  state,  it 
was  unnecessary  to  describe  the  defendant 
in  the  indictment  by  the  addition  to  his 
name  of  his  place  of  residence. 

The  form  of  indictment  prescribed  In  Pen. 
Code  1895,  S  929,  contains  an  averment  of 
the  addition  to  the  defendant's  name  of  his 
place  of  residence.  In  Studstiirs  Case,  7 
Ga.  15,  it  was  said:  "The  Constitution  of  the 
state  of  Georgia  requires  that  all  crimes 
should  be  prosecuted  In  the  county  where 
they  are  committed.  The  residence  of  the 
defendant  is  wholly  immaterial  as  to  fixing 
the  venue.    It  need  not  be  charged  that  be 


live  in  any  particular  connty.  It  Is  suffi- 
cient if  the  offense  is  stated  to  have  been 
committed  in  the  county  where  it  is  prosecut- 
ed. It  is  this  which  gives  Jurisdiction  to  the 
court."  It  is  true  that  this  question  was 
not  raised  by  demurrer  to  the  indictment 
but  on  a  motion  to  direct  a  verdict  of  not 
guilty.  However,  the  point  was  directly 
made  in  the  bill  of  exceptions,  and  no  ques- 
tion was  raised  that  the  objection  to  the  In- 
dictment could  not  be  urged  in  the  manner 
in  which  it  was,  and  the  ruling  of  the  court 
was  authoritative  that  the  averment  of  the 
defendant's  residence  in  an  indictment  was 
unnecessary. 

The  principle  in  the  Studstlll  Case,  supra, 
was  applied  in  Loyd  v.  State,  45  Ga.  57.  In 
that  case  thei:e  were  two  counts  in  the  indict- 
ment The  first  began  and  concluded  in  the 
statutory  form.  The  second  count  omitted 
the  introductory  words,  "And  the  Jurors 
aforesaid,  in  the  name  and  behalf  of  the 
citizens  of  Georgia,"  which  appeared  in  the 
first  count  This  court  held  the  indictment 
good,  and  that  the  statutory  form  need  not 
be  followed  to  the  letter,  if  it  was  conformed 
to  in  all  material  particulars.  In  Stevens 
V.  State,  76  Ga.  96,  the  indictment  was  head- 
ed, "Georgia,  Liberty  Coimty,"  and  proceed- 
ed, "The  grand  Jurors  selected,  chosen,  and 
sworn  for  the  county  of  ,  to  wit  [nam- 

ing them  and  proceeding  as  usual];"  and 
the  indictment  was  hold  good  notwithstand- 
ing the  blank  in  the  form  had  not  been  flUed 
by  the  insertion  of  the  name  of  the  county. 
The  heading  was  deemed  sufficient  to  show 
for  what  county  the  grand  Jurors  were  drawn 
and  served,  and  of  what  county  they  were. 

There  can  be  no  doubt  of  the  authority  of 
the  Legislature,  when  not  curtailed  by  con- 
stitutional constraint,  to  prescribe  forms  of 
pleading.  When  so  prescribed,  the  forms 
should  be  given  a  liberal,  and  not  a  literal, 
intendment  Loyd  v.  State,  supra.  Judicial 
construction  will  not  eliminate  any  part  of 
the  leglslatiTe  formula,  but  rather  make  it 
effective  by  ignoring  verbal  superfiulties 
and  vanities  in  determining  whether  there 
has  been  a  substantial  compliance  with  the 
statute.  The  addition  of  the  words  after 
the  defendant's  name  "of  the  county  and 
state  afoiresaid,"  as  has  already  been  point- 
ed out,  was  necessary  only  in  certain  cases 
by  the  statute  of  additions.  By  its  own 
terms  it  was  not  applicable  to  our  institu- 
tions, where  outlawry  and  forfeiture  of  es- 
tates are  unknown,  and  formed  no  part  of 
the  common  law  at  the  time  of  our  adopting 
statute.  The  incorporation  in  the  statutory 
form  of  indictment  of  the  defendant's  resi- 
dence may  have  been  due  to  inadvertence. 
All  that  it  can  amount  to  is  a  description  of 
the  person  of  the  defendant  If  the  defend- 
ant is  sufficiently  Identified  by  name,  the  ad- 
dition of  his  residence  would  be  mere  sur- 
plusage. 

It  is  insisted  that  the  conclusion  we  have 
readied  is  not  in  harmony  with  the  later 
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case  of  HanUn  t.  State,  106  6a.  386,  82  a  B. 
365,  71  Am.  St  Rep.  268.  It  there  is  a  clash 
between  the  case  just  cited  and  the  earlier 
decisions,  then  the  late  case  must  yield  to  the 
older  decisions.  In  Hardin's  Case  the  indict- 
ment entirely  omitted  the  words  prescribed 
by  the  statute,  "contrary  to  the  laws  of  said 
state,  the  good  order,  peace  and  dignity  there- 
of.'* The  indictment  did  not  contain  any 
words  of  similar  import,  and  it  was  held  that 
the  indictment  should  have  been  quashed  on 
demurrer.  The  general  doctrine  of  the  com- 
mon law  was  that  the  indictment  must  con- 
clude "contra  pacem,"  etc.  2  Hawk.  P.  C.  c.  25, 
§  92.  WLatever  may  have  been  the  reason  for 
declaring  the  acts  constituting  the  crime  was 
"against  the  peace  of  our  said  lord  the  King, 
his  crown  and  dignity,"  these  or  similar 
words  were  considered  by  the  English  courts 
essential  to  the  form  of  an  indictment  Our 
statute  requires  that  after  alleging  the  of- 
fense the  indictment  shall  conclude  with  the 
words  "contrary  to  the  laws  of  said  state," 
etc.  So  much  of  the  form  as  contained  these 
words  was  declaratory  of  the  common  law 
at  the  time  of  the  enactment  of  the  statnte, 
and  were  given  their  common-law  signifi- 
cance in  the  case  cited.  In  construing  a 
statnte  the  common-law  construction  should 
be  considered,  for  the  legislative  will  not  be 
presumed  to  have  made  any  further  innova- 
tion upon  the  common  law  than  the  case  re- 
quired. Persons  v.  Hight,  4  Ga.  498;  1  Kent, 
Com.  463.  Giving  the  common-law  construc- 
tion to  the  addition  to  the  defendant's  name 
of  his  residence,  and  to  the  necessity  of  con* 
eluding  an  indictment  "contra  pacem,"  etc., 
there  would  seem  to  be  no  conflict  in  the  line 
of  decisions  to  which  we  have  referred. 

2.  The  other  assignment  of  error  In  the  bill 
of  exceptions  was  not  referred  to  in  the  brief 
of  the  plaintiff  in  error,  and  will  be  treated 
as  abandoned.  Williams  T.  State,  121  Ga. 
169,  48  S.  E.  906. 

Judgment  affirmed. 


023  Qa.  5C6) 

RAHIIiLT  V.  STATE. 
(Supreme  Court  of  Georgia.    July  17,  1905.) 
Criminal  Law— Appeal— Review. 

The  verdict  of  guilty  In  this  case  was 
supported  by  the  evidence,  and,  having  been 
approved  by  the  presiding  judge,  it  will  not  be 
set  aside  by  this  court. 

[Eld.  Note. — ^For  cases  in  point,  see  voL  16, 
Cent  Dig.  Criniinal  Law,  §  8084.J 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Conn- 
ty;  Geo.  T.  Cann,  Judge. 

J.  A.  Rahllly  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Bobt  L.  Colding,  for  plaintifT  in  error. 
W.  W.  Osborne,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
concur,  except  SIMMONS,  0.  J.,  absent  on 
account  of  sickness. 


(US  G«.  508) 

TURNBR  T.  STATB. 
(Supreme  Court  of  Georgia.     July  17,  1905.) 

Criminal  Law— Appeal  —  Review— Grant 

OF  New  Tbial. 

No  complaint  being  made  that  any  error  of 
law  was  committed  on  the  trial,  and  the  evi- 
dence relied  on  by  the  state  for  a  conviction 
being  sufficient  to  sustain  the  finding  of  guilty 
returned  by  the  jury,  this  court  will  not  un- 
dertake to  control  the  exercise  by  the  presiding 
judge  of  his  discretion  in  refusing  to  grant  a 
new  trial. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Criminal  Law,  §§  306S,  3084.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dooly  County; 
Z.  A.  Llttlejohn,  Judge. 

John  Turner  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Busbee  &  Busbee,  for  plaintiff  in  error.  F. 
A.  Hooper,  Sol.  Gen.,  and  E.  F.  Strozier,  Sol., 
for  the  State. 

EVANS,  J.    Judgment  affirmed. 


(128  Ga.  604) 


MOSES  V.  STATE. 


(Supreme  Court  of  Georgia.     July  17,  1905.) 

1.  Criminal   Law— Nbw   Tbiait-Sutitoien- 
OT  or  Indictment. 

*'No  question  as  to  the  legal  sufficiency  of 
an  indictment  can  be  properly  raised  in  a  mo- 
tion for  a  new  trial."  Womble  v.  State,  33  S. 
E.  630,  107  Ga.  666;  Boswell  v.  State,  39  ^  E. 
897,  114  Ga.  40. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  S§  2152-2158.] 

2.  Same  —  Appeal  —  Supficienoy  of  Evi- 
dence. 

The  evidence  warranted  the  verdict,   and 
there  was  no  abuse  of  discretion  in  refusing  to 
grant  a  new  trial. 
(Syllabus  by  the  C^urt) 

Error  from  Superior  Court,  Berrien  Coun- 
ty; B.  G.  Mitchell,  Judge. 

Lige  Moses  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Watts  &  Powell  and  J.  H.  Hull,  for  plain- 
tiff in  error.  W.  E.  Thomas,  Sol.  Gen.,  for 
the  State. 


COBB,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  SIMMONS^  0.  J.,  absent 
on  account  of  sickness. 


(128  Oa.  607) 


MAYS  V.  STATB. 


(Supreme  Court  of  Georgia.     July  17,  1905.) 

Pabent  ANn  Child— Abandonment  —  Evi- 
dence. 

Under  repeated  rulings  of  this  court,  in 
order  to  constitute  the  crime  of  abandonment 
as  defined  in  Pen.  Code  1895,  S  114,  it  is  nec- 
essary that  the  child  shall  be  not  only  desert- 
ed, but  left  in  a  destitute  condition.  If,  not- 
withstanding the  desertion,  the  wants  of  the 
child  be  provided  for  b^  others,  the  statutory 
crime  of  abandonment  is  not  made  out  Mc- 
Daniel  v.  Campbell,  78  Ga.  188;    Jemmerson 
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V.  State,  5  S-  E,  131,  80  Ga.  Ill;  Crow  ▼. 
State,  22  S.  E.  948,  96  Ga.  297;  Dalton  t. 
State,  44  8.  E.  977,  118  Ga.  196. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  87» 
Gent  Dig.  Parent  and  Child,  §  176.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Forsyth;  W.  M. 
Clark,  Jndge. 

John  Mays  was  convicted  of  abandoning  a 
child,  and  brings  error.    Reversed. 

Persons  &  Persons,  for  plaintiff  in  error. 
H.  E.  Chambliss,  Sol.  Gen.,  and  Samuel 
Rutherford,  for  the  State. 

CANDIiBR,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  SIMMONS*  G.  J^ 
absent  on  account  of  sickness. 


(.123  Ga.  602) 

BOAZ  V.  STATE. 
(Supreme  Oourt  of  Georgia.     July  17,  1905.) 

CbIMTNAL  IjAW— APPEAItt-NEW   Tmal. 

The  evidence  beinff  sufficient  to  support 
the  verdict,  and  there  oeing  no  error  of  law 
complained  of,  this  court  will  not  interfere  with 
the  discretion  of  the  court  below  in  refusing  a 
new  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Crhninal  Law,  §S  3067-3071,] 

^Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gordon  Coun- 
ty; A.  W.  Flte,  Judge. 

Sp^e  Boae  was  convicted  of  crime,  asd 
brings  error.    Affirmed. 

Starr  &  Erwin,  for  plaintiff  in  error.  Sam 
P.  Maddoz,  SoL  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  SIMMONS^  0.  J^ 
absent  on  account  of  sickness. 


023  Ga.  604) 

GEORGE  V.  STATE. 

(Supreme  Court  of  Georgia.     July  17,  1905.) 

1.  Criminal  Law— Appeal  —  TaANSCEiPT— 
Brief  of  Evidence. 

This  court  will  not  consider,  in  Hen  of  a 
brief  of  the  evidence,  a  transcript  of  the  stenog- 
rapher's notes  of  the  testimony  taken  on  the 
trial  of  a  case,  consisting  of  questions  asked 
by  counsel  and  the  answers  given  by  the  wit- 
nesses, and  not  approved  by  the  trial  judge. 
No  agreement  of  counsel  can  avail   to  bring 


such  a  document  to  the  attention  of  this  court, 
for  the  law  is  imperative  that  there  must  be 
a  brief  of  the  evidence,  approved  by  the  jud 
and  made  a  part  of  the  record.  Civ.  Code  18 
§  5529. 

2.  Arson— Indictment— Evidence. 

The  indictment  charged  the  accused  with 
the  ofEense  of  arson,  for  that  on  a  named  day 
he  did  "set  fire  to  the  mill  and  machinery  build- 
ing in  the  city  of  Tifton  of  the  Tifton  Knit- 
ting Mills,  same  being  a  house."  There  was  no 
demurrer  to  the  indictment  Held,  that  it  was 
not  error  to  allow  the  state  to  prove  that  the 
Tifton  Knitting  Mills  was  a  corporation. 

3.  Criminal  Law— Appeal— Review. 

There  being  no  approved  brief  of  evidence 
in  the  record,  other  questions  made  by  the  mo- 
tion for  new  trial  cannot  be  decided. 
(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Berrien  Comi- 
ty;  R.  G.  Mitchell,  Judge. 

Berry  George  was  convicted  of  arson,  and 
brings  error.    Affirmed. 

J.  Z.  Jackson  and  J.  W.  Powell,  for  plain- 
tiff in  error.  W.  E.  Thomas,  Sol.  Gen.,  for 
the  State. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


023  Ga.  50&) 
BRIGMAN  T.  STATa 
(Supreme  Court  of  Georgia.     July  17,  1905.) 

1.  CaiiriNAL  Law— New  TniAif— Objeotions 
TO  Evidence. 

A  ground  of  a  motion  for  a  new  trial,  com- 

Slaining  of  the  admission  of  evidence,  which 
oes  not  show  that  any  objection  thereto  was 
made  at  the  time  of  its  admission,  or  what  such 
objection  was,  is  without  merit  It  is  not 
enough  to  show  that  ground  of  objection  ex- 
isted at  the  time  of  the  making  of  the  motion. 
[Ed.  Note. — ^For  cases  in  jpoint,  see  vol.  15, 
Cent  Dig.  Ohninal  Law,  f  2307.] 

2.  Same— SuFFiciENCT  of  Evidence. 

The  verdict  was  supported  by  the  evidence. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Appling  0>un- 
ty;  T.  A.  Parker,  Judge. 

Ed  Brigman,  Jr.,  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

W.  W.  Bennett,  for  plaintiff  in  error.  John 
W.  Bennett,  SoL  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  SIMMONS^  0.  J., 
absent  on  account  of  slckneso. 
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028  Ga.  HMD 

BBOWN  ▼.  STATE. 

(8iipi«ine  Ooart  of  Ckorgia.     July  17,  1905.) 

1.  Gbiviival  Law— Pboo?  of  Yxwtm, 

Failure  to  establish  the  yenue  may  be  tak- 
en advantage  of  under  a  general  assignment  of 
error  that  the  verdict  is  contrary  to  law  and 
the  evidence,  though  no  question  on  that  Muh- 
ject  was  raised  before  the  trial  court.  Tipton 
V.  State,  46  S.  E.  436,  119  Ga.  304. 

2.  Same— Cebtiobari. 

The  record  fails  to  show  that  the  venue 
was  proved,  and  therefore  it  was  error  to  over- 
rule the  certiorari. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Worth  County; 
W.  N.  Spence,  Judge. 

John  Brown  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Payton  &  Hay,  for  plaintiff  in  error.  W. 
B.  Wooten,  Sol.  Gen.,  for  the  State. 

FISH,  P.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  SIMMONS,  C.  J.,  all- 
sent  on  account  of  sickness. 


fi2S  Oa.  BOS) 


WHITE  V.   STATES. 


(Supreme  Court  of  Georgia.     July  17»  1905.) 

1.  BUtOB  TO  CiTT  C0UBT--DlSin8SAI,. 

When  this  case  was  formerly  before  this 
court  the  writ  of  error  wa^  dismissed  on  the 
ground  that  no  direct  writ  of  error  would  lie 
to  review  a  judgment  of  the  city  court  of  Syl- 
vester. White  V.  State,  48  S.  B.  715,  121  Ga. 
682. 

2.  Cebtiobabi  TO  CiTT  Cou^T. 

Where  it  was  sought  by  a  direct  bill  of 
exceptions  to  bring  to  this  court  for  review  a 
judgment  of  a  local  court,  and  where  there  was 
no  authority  of  law  for  such  prooeeding,  and 
the  writ  of  error  was  dismissed  in  this  court 
for  that  reason,  it  was  too  late  to  apply  to  the 
superior  court  of  the  circuit  for  a  writ  of  cer- 
tiorari for  the  purpose  of  reviewing  the  judg- 
ment, more  than  3D  days  having  elapsed  from 
its  date  to  the  date  of  the  application. 
8.  Ebbob  TO  Cmr  Court— Dismissal. 

The  case  of  Koach  v.  Suiter,  54  Ga.  458, 
arose  in  the  city  court  of  Savannah,  from 
which  a  case  may  properly  be  brought  to  this 
court  by  writ  of  error.  The  writ  was  not  a 
nullity,  as  in  the  case  at  bar,  but  was  dis- 
missed because  of  irregularities. 
4.  Cebtiobabi— Time  of  Application. 

The  application  for  the  writ  of  certiorari 
havinff  been  made  too  late,  the  judgment  of  the 
superior  court  overruling  it  must  be  affirmed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Worth  County; 
W.  N.  Spence,  Judge. 

Wade  White  was  convicted  of  crime,  and 
applied  for  a  writ  of  certiorari.  From  a  judg- 
ment denying  the  application,  applicant  ap- 
peals.   Affirmed. 

Payton  &  Hay,  for  plaintiff  In  error.  W. 
B.  Wooten,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.     Judgment  affirmed.     All 
the  Justices  concur,  except  SIMMONS,  O.  J^ 
absent  on  account  of  sickness. 
51  S.B.-^^ 


on  Oa.5Sl) 
EDWARDS  ▼.  STATU 

(Siopronie  Court  of  Georgia.     July  17.  1905.) 

Ckimiitaii  Law— YsNtrs—EvioxNox. 

So  far  as  th^  record  shows,  there  was  an 
entire  failure  to  prove  the  venue  of  the  crime 
with  which  the  accused  stood  charged ;  and  for 
this  reason  the  judge  of  the  superior  court 
should  have  sustained  the  certiorari. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Worth  County; 
W.  N.  Spence,  Judge. 

Johnson  Edwards  was  convicted  of  crime, 
and  brings  error.    Reversed. 

Payton  &  Hay,  for  plaintiff  in  error.  W. 
E.  Wooten,  Sol.  Gen.,  for  the  State. 

CANDLER,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  SIMMONS,  C,  J., 
absent  on  account  of  sickness. 


(12S  Oa.  506) 
OGLESBY  V.  STATE. 
(Supreme  Court  of  Georgia.     July  17,  1905.) 

1.  Falsi   Pbetensbs— Invobitation  ^  Suffi- 
oiERcr. 

An  accusation  framed  under  Act  Aug.  15, 
1003  (Acts  1903,  p.  90),  and  charging  that  the 
accused  fraudulently  procured  from  the  prose- 
cutor **the  sum  of  forty  &  •'/loo  dollars,  or 
the  value  thereof,"  was  subject  to  special  de- 
murrer, on  the  ground  that  it  did  not  **8et  out 
what  property  or  other  thing  of  value  defend- 
ant procured,  and  was  "too  vague  and  indefi- 
nite to  specifically  inform  defendant  of  the  na- 
ture of  the  offense"  charged.  See  Henderson 
V.  State,  39  S.  E.  446,  113  Ga.  114a 

2.  Cbivinal  Law— Appeal— Re vibw. 

Such  accusation  being  fatally  defective,  and 
the  trial  court  having  erred  in  overruling  the 
special  demurrer  thereto,  the  Supreme  Court 
will  not,  in  such  a  case,  pass  on  the  constitu- 
tionality of  the  act  of  the  General  Assembly 
upon  which  the  accusation  wa3  based.  See 
Armstrong  v.  Jones,  84  Ga.  809  (3). 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Elberton;  P.  P. 
Proffltt,  Judga 

Nathan  Oglesby  was  convicted  of  obtain- 
ing money  by  false  pretenses,  and  brings  er- 
ror.   Reversed. 

W.  D.  Tutt,  Jr.,  for  plaintiff  in  error. 
Tbos.  J.  Brown,  Sol.,  for  the  State. 

PISH,  P.  J.  Judgment  reversed.  All  con- 
cur, except  SIMMONS,  C.  J.,  absent  on  ac- 
count of  sickness. 


(123  Qa.  506) 
ROBERTS  V,  STATE. 
(Supreme  Ck>urt   of  Georgia.    July   17,   1005.) 
1.  Using    Pbofanb    Lanouaob  —  Instbuc- 

TIONS. 

On  the  trial  of  one  charged  with  using 
profane  language,  without  provocation,  in  the 
presence  of  a  female,  it  was  not  error  for  the 
court  to  instruct  the  jury  that  if  the  profane 
language  "was  used  in  her  hearing  that  would 
be  In  her  presence*'  (Brady  v.  State,  48  Ga. 
311);  especially  when  the  court  in  the  same 
connection,  and  as  part  of  the  same  sentence. 
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charged  that  "the  burden  is  upon  the  state  to 
show  yoQ  that  the  defendant  knew  that  [the 
female]  was  present,  or  else  that  the  circum- 
stanoes  were  sufficient  to  show  that  he  must 
have  known  that  she  was  present.*' 
2.  Sake— Evidence. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  refusing  a  new  trial. 

(Syllabus  by  the  CourtJ 

Error  from  Superior  Court,  Dawson  Coun- 
ty; J.  J.  Elmsey,  Judge. 

J.  M.  Roberts  was  convicted  of  using  pro- 
fane language  in  the  presence  of  a  female, 
and  brings  error.    Afllrmed. 

W.  B.  Sloan,  for  plaintiff  in  error.  W.  A. 
Charters,  Sol.  Gen.,  for  the  State. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  SIMMONS,  O.  J.,  ab- 
sent on  account  of  sickness. 


(128  Ga.  600) 

ALLAMS  V.  STATE. 
(Supreme  Court  of  Georgia.     July  17,  1905.) 

1.  Homicide  —  Inbanitt  as  Defense  —  In- 

STBUCTIONS. 

Where  the  accused  on  trial  for  murder  re- 
lied on  the  defense  of  insanity  at  the  time  of 
the  homicide,  it  was  not  error  to  instruct  the 
Jury  that  the  burden  was  upon  him  to  show 
*'that  at  the  time  of  the  killing  he  was  not  of 
sound  memory  and  discretion.  He  must  show 
this  not  beyond  a  reasonable  doubt,  but  to  the 
reasonable  satisfaction  of  the  jury,  by  a  pre- 
ponderance of  the  evidence.*'  Beck  v.  State, 
76  Ga.  452  (7) ;  Keener  v.  State,  24  S.  E.  28, 
97  Ga.  888  (3) ;  Minder  v.  State,  89  S.  E.  284, 
118  Ga,  772  (3). 

2.  Same— Burden  of  Pboof. 

Nor  was  it  error  on  the  trial  of  such  a 
case  to  charge  the  jury  that,  if  the  accused 
had  been  shown  to  be  insane  prior  to  the  date 
of  the  homicide,  the  presumption  would  be  that 
he  continued  to  be  insane,  *'and  the  burden  of 
proof  would  be  upon  the  state  to  show  to  the 
reasonable  satisfaction  of  the  jury,  by  a  pre- 
ponderance of  the  evidence,  that  at  the  time 
of  the  alleged  homicide  the  defendant  was  of 
sound  memory  and  discretion."  Danfortii  v. 
State,  75  Ga.  614  (4),  58  Aul  Rep.  480. 

3.  Same. 

"The  rule  of  law  in  force  in  this  state 
which  relieves  one  from  criminal  responsibility 
for  the  commission  of  an  unlawful  ajct  on  ac- 
count of  mental  disease  Is:  If  a  man  has  rea- 
son sufficient  to  distinguish  between  right  and 
wrong  in  relation  to  a  particular  act  about  to 
be  committed,  he  is  criminally  responsible.  An 
exception  to  this  rule  is  where  a  man  has  rea- 
son sufficient  to  distinguish  between  right  and 
wrong  as  to  a  particular  act  about  to  be  com- 
mitted, yet,  in  consequence  of  some  delusion, 
his  will  is  overmastered,  and  there  is  no  crim- 
inal intent,  provided  that  the  act  itself  is  con- 
nected with  the  peculiar  delusion  under  which 
the  prisoner  is  laboring."  Taylor  v.  State,  81 
S.  E.  764,  103  Ga.  746  (1).  It  follows,  there- 
fore, that  it  was  not  accurate  to  charge  as 
follows:  "The  insanity  which  the  law  recog- 
nizes as  an  excuse  for  crime  must  be  such  as 
dethrones  reason  and  incapacitates  an  indi- 
vidual from  distinguishing  between  right  and 
wrong  as  to  the  particular  act  in  question,  and 
9f  being  mentally  incapable  of  choosing  to  do 
or  not  to  do  the  alleged  act,  and  governing  his 
conduct  in  accordance  therewith.'*^  To  relieve 
one  from  criminal  responsibility  on  account  of 
mental  delusion  for  the  commission  of  an  un- 


lawful act,  it  is  not  necessary  that  he  be  in- 
capable of  distinguishing  right  from  wrong  as 
to  the  particular  act  in  question,  and  also  in- 
capable of  choosing  to  do  or  not  to  do  such 
act,  and  of  governing  his  conduct  in  accord- 
ance therewith.  The  charge  referred  to  in 
Qua^ebaum  v.  State,  46  S.  B.  677,  119  €hi. 
433  (1),  was  not  approved  as  a  correct  state- 
ment of  the  law;  but  it  was  held  merely  that 
the  charge  there  given  furnished  the  accused 
no  cause  of  complaint,  as  it  placed  a  greater 
burden  on  the  state  tnan  the  law  authorizes. 
The  inaccuracy  of  the  charge  last  above  quoted 
was  not  cause  for  a  new  trial,  however,  when 
the  court  subsequently  fully,  clearly,  and  cor- 
rectly instructed  the  jury  on  the  law  of  in- 
sanity as  an  excuse  for  crime,  and  specifically 
applied  the  correct  rule  on  the  subject  to  the 
contentions  of  the  accused. 
4.  SAM1&— Evidence. 

The  evidence  fully  warranted  the  verdict, 
and  the  court  did  not  err  in  refusing  a  new 
trial. 
(Syllabus  by  the  0>urt) 

Error  from  Superior  Court,  Coweta  Coun- 
ty; R.  W.  Freeman,  Judge. 

F.  M.  AUams  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

L.  M.  Farmer,  W.  H.  Daniel,  R.  O.  Jones, 
Robt  Orr,  and  J.  L.  Jones,  for  plaintiff  in 
error.  J.  R.  Terrell,  Sol.  Gen.,  W.  L.  Stall- 
ings,  and  Jno.  C.  Hart,  Atty.  Gen.,  for  the 
State. 

FISH,  P.  J.  Jndgm^it  afSrmed.  All  the 
Justices  concur,  except  SIMMONS,  C.  J., 
absent  on  account  of  sickness. 


(IttGa.  m) 
ALLEN  v.  STATE. 
EDMUNDS  ▼.  SAME. 
(Supreme  Court  of  Georgia.     July  17,  1905.) 

1.  Indictment— Demubbeb. 

A  demurrer  to  an  Indictment,  on  the 
ground  that  "said  indictment  shows  upon  its 
face  interlineations,  alterations,  substitutions, 
and  changes  from  the  form  in  which  it  was 
originally  drawn,"  is  not  good;  there  being 
nothing  to  indicate  that  the  alterations  were 
made  subsequently  to  the  time  the  indictment 
was  acted  upon  by  the  grand  jury.  Jones  v. 
State,  25  S.  E.  617,  99  Ga.  46;  Cook  v.  State. 
46  S.  E.  64,  119  Ga.  110. 

2.  Railroads  —  Shooting  at  Cabs— Indict- 
ment. 

An  indictment  for  the  violation  of  Pen. 
0>de  1895,  §  511,  prohibiting  throwing  rocks 
or  shooting  at  or  m  railroad  or  street  cars, 
need  not  allege  that  the  car  at  which  it  is 
charged  that  the  accused  threw  or  shot  be- 
longed to  a  chartered  railroad  company. 

3.  Same. 

The  indictments  in  the  cases  of  Sanders  v. 
State,  45  S.  E.  602,  118  Ga.  788,  and  Kiser 
V.  State,  15  S.  E.  49o,  89  Ga.  421,  were  based 
on  Pen.  CJode  1895,  §  520,  and  are  therefore 
distinguishable  from  the  case  at  bar. 

4.  Same— Evidence. 

The  evidence  was  largely  circumstantial, 
but  that  introduced  by  the  state  was  sufficient 
to  warrant  the  conviction  of  the  accused;  and 
it  was  not  error  to  overrule  the  certiorari. 

(Syllabus  by  the  Court) 

Error    from    Superior    0>art,    Wilkinson 
County;  H.  G.  Lewis,  Judge. 
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Alonzo  Allen  and  Randolph  Edmunds  were 
convicted  of  crime,  and  bring  error.  Affirm- 
ed. 

Henry  Bunn  Wimberly,  for  plaintiffs  in  er- 
ror.   Jos.  B.  Pottle,  Sol.  Gen.,  for  the  State. 

OANDIiER,  J.  Judgment  afElrmed.  All 
the  Justices  concur,  except  SIMMONS,  G.  J^ 
absent  on  account  of  sickness. 

<12S  Oa.  487) 

BROWN  T.  CITY  OF  ATLANTA. 
(Supreme  Court  of  Georgia.     July  17,  1905.) 

1.  Cbiminal  Law  — Sentbnos  in  Altebna- 

TIVB. 

A  sentence  imposing  two  penalties  in  the 
alternative,  one  of  which  is  unauthorized,  is  not 
Toid,  but  may  be  enforced  as  to  the  penalty 
which  is  authorized.  Taff  v.  State,  89  Conn. 
82;  Lowrey  v.  Hogue,  24  Pac.  995.  85  Cal. 
601;  People  v.  Harrington,  42  N.  W.  680,  75 
Mich.  112;    In  re  Sweatman,  1  Cow.  144,  149. 

2.  SAite— Review. 

A  person  upon  whom  such  an  alternative 
sentence  has  been  imposed,  and  who  voluntarily 
complies  with  that  portion  of  the  sentence 
which  is  legal,  cannot  thereafter  have  the  judg- 
ment of  conviction  reviewed. 

8.    CebTIOBABI— DiSlCISSAL. 

A  certiorari  sued  by  such  a  person  should 
be  dismissed,  and   a  judgment  overruling  the 
certiorari  and  dismissing  the  petition  will  not 
be  disturbed. 
4.  Same— Anbwsb. 

Even  if  the  recorder  could  not  properly 
state  in  his  answer  to  the  certiori^  that  the 
fine  had  been  paid,  a  statement  therein  to  this 
effect  could  be  acted  on  by  the  superior  court 
in  the  absence  of  a  traverse  of  the  answer  or  a 
denial  of  the  fact  therein  stated. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

G.  B.  Brown  was  convicted  of  the  viola- 
tion of  a  city  ordinance,  and  brings  error. 
Affirmed. 

Brown  was  convicted  In  tbe  municipal 
court  of  the  city  of  Atlanta  for  a  violation 
of  an  ordinance  against  the  keeping  of  in* 
toxicating  liquors  for  unlawful  sale.  The 
ordinance  in  question  provided  that  upon 
conviction  the  offender  should  be  punished 
"by  a  fine  not  exceeding  five  hundred  dol- 
lars, or  imprisonment  not  exceeding  thirty 
days,  either  or  both,  in  the  discretion  of  the 
court."  The  recorder  imposed  upon  the  ac- 
cused a  sentence  that  he  pay  a  fine  of  $100 
and  costs,  and  that  in  default  of  such  pay- 
ment said  defendant  work  on  the  streets 
or  public  works  of  said  city  tliirty  days 
under  the  direction  of  superintendent  of 
public  works."  The  accused  sued  out  a 
petition  for  certiorari,  in  which  he  alleged, 
among  other  things,  that  the  imposition  of 
the  alternative  sentence  to  labor  upon  the 
public  works  was  without  authority  of  law. 
The.  writ  of  certiorari  was  Issued,  and  the 
recorder  answered  that  the  imposition  of 
the  alternative  penalty  complained  of  was 
due  to  inadvertence,  that  the  accused  paid 
the  line  imposed  in  the  sentence  before  be- 


ing put  to  labor  on  the  public  works,  and 
that  the  respondent  had  no  notice  of  the 
error  in  the  sentence  until  the  certiorari 
was  served  upon  him.  The  judge  of  the 
superior  court  overruled  the  certiorari,  and 
the  accused  excepted. 

John  F.  Methvin  and  Spencer  R.  Atkin- 
son, for  plaintiff  in  error.  J.  L.  Mayson 
and  W.  P.  Hill,  for  defendant  in  error. 

COBB,  J.  It  is  contended  by  counsel  for 
the  city  that  under  the  charter  of  Atlanta 
the  sentence  of  the  recorder  was  legal  in  its 
entirety.  But  this  question  is  immaterial. 
The  recorder  undoubtedly  had  authority  to 
impose  a  fine.  The  sentence  has  been  com- 
plied with,  the  penalty  which  it  was  lawful 
to  impose  has  been  paid,  and  the  judgment 
is  satisfied.  The  city  is  not  seeking  to  en- 
force any  other  part  of  the  sentence;  neither 
can  it  do  so,  whether  the  alternative  pen- 
alty which  was  not  submitted  to  be  legal  or 
illegal.  It  would  perhaps  have  been  the 
better  practice  for  the  judge  of  the  superior 
court  to  have  stricken  the  petition  for  certi- 
orari from  the  flies,  but  the  order  overrul- 
ing the  certiorari  and  dismissing  the  peti- 
tion, which  accomplishes  the  same  result, 
will  not  be  disturbed. 

It  is  contended,  however,  that  the  fact  as 
to  the  payment  of  the  fine  was  no  proper 
part  of  the  answer  of  the  recorder,  and 
should  not  have  been  considered  by  the 
superior  court,  and  that  this  court  ought  to 
inquire  into  the  merits  of  the  case,  without 
reference  to  this  question.  The  writ  of 
certiorari  directs  the  respondent  to  "certi- 
fy and  send  up  all  the  proceedings  in  said 
cause  to  the  superior  court"  Civ.  Code 
1895,  S  4637.  It  would  seem  from  this  that 
all  papers  and  records  which  are  material 
in  the  determination  of  the  questions  rais- 
ed by  the  petition  for  certiorari  should  be 
sent  up  to  the  superior  court  with  the  answer 
of  the  respondent  It  was  doubtless  matter 
of  record  in  the  recorder's  court  that  the 
fine  imposed  upon  the  accused  had  been 
paid,  and  the  recorder  might  very  properly 
have  sent  up  a  copy  of  such  record.  It 
makes  little  difference  that,  instead  of  doing 
this,  he  simply  stated  in  his  answer  the 
fact  of  the  payment  of  the  fine.  At  any  rate, 
there  wajs  no  traverse  or  motion  to  strike 
that  part  of  the  answer,  nor  was  there  any 
denial  of  the  fact  therein  stated.  The  mat- 
ter might  have  been  brought  to  the  attention 
of  the  superior  court  by  affidavit,  or  in 
other  proper  way,  just  as  the  fact  is  brought 
to  the  attention  of  the  Supreme  Court  that 
an  act  which  is  sought  to  be  enjoined  has 
been  committed,  in  which  case  the  court 
declines  to  pass  upon  the  refusal  to  grant 
the  injunction.  Randolph  v.  Bruns.  R.  Co., 
120  Ga.  970,  48  S.  E.  396,  and  citations.  If 
the  fact  stated  by  the  recorder  was  true, 
the  accused  had  no  case  to  be  reviewed; 
and,  if  it  was  not  true,  it  was  incumbent 
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apon  him  to  deny  the  statement,  and  hare 
the  question  determined  in  the  superior 
court  Not  haying  done  this,  the  statement 
will  be  treated  as  true,  and  this  court  will 
decline  to  pass  upon  the  merits  of  the 
case.  The  Judge  of  the  superior  court  hay- 
ing reached  the  right  result*  his  Judgment 
will  be  aflSrmed. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  SIMMONS,  C.  J.,  absent  on  ac- 
count of  sickness,  and  LUMPKIN»  J.,  not 
presiding. 


(123  Ga.  607) 

WATTS   ▼.    BCAYOR,   ETC.,   OP   CITT   OP 
FORSYTH. 

(Supreme  Court  of  Georgia.     July  17,  1905.) 

INTOXICATINO  lilQUOBS— IlXEOAL   SALB— BVI- 
DENCE. 

Bvidence  that  twro  jugs  containing  six  or 
seven  gallons  of  intoxicating  liquor  were  found 
in  the  house  of  the  accused,  in  a  ''dry"  county ; 
that  she  also  had  15  or  20  empty  jugs,  which 
apparently  had  contained  whisky,  concealed  in 
her  house;  that  the  accused  admitted  that  the 
whisky  in  the  iugs  was  hers;  that  certain 
parties  stole  a  jug  of  whisky  from  the  house 
of  the  accused  during  her  absence;  ^nd  that 
19  persons  at  different  times  had  given  the  ac- 
cused sums  of  money,  ranging  from  60  cents 
to  $2,  **to  order**  whisky  for  them — ^was  suffi- 
cient to  authorise  a  finding  that  the  accused 
had  violated  a  municipal  ordinance  prohibiting 
the  keeping  of  intoxicating  liquors  for  the  pur^ 
pose  of  unlawful  sale.  SSee  Tucker  y.  City  of 
Moultrie,  50  S.  E.  61.  122  Qa.  160. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Monroe  Coun- 
ty; E.  J,  Reagan,  Judge. 

Penny  Watts  was  convicted  of  violating 
the  liquor  law,  and  brings  error.    Affirmed. 

Persons  &  Persons,  for  plaintiff  in  error. 
Cabaniss  &  WiUingham  and  O.  H.  B.  Blood- 
worth,  Sol.  Gen.,  for  defendant  in  error. 

COBB,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  SIMMONS,  0.  J.,  absent 
on  account  of  sickness. 


(128  Oa.  612) 

ANDERSON  et  sJ.,  County  Com'rs,  v.  NEW- 
TON et  al.    NEWTON  et  al.  v.  ANDER- 
SON et  al.,  County  Ck>m*rs,  et  al. 

(Supreme  Court  of  Georgia.     July  17,  1905.) 

1.  Appeal  — Bill  of  Excsptiors  —  Assign  * 

MENT   OF  EbBOB. 

A  bill  of  exceptions  which  sets  forth  a 
general  complaint  of  the  granting  of  an  in- 
junction will  not  be  dismissed  on  the  ground 
that  it  does  not  contain  a  legally  sufficient  as- 
signment of  error,  if  it  be  practicable  for  this 
court,  looking  to  both  the  bill  of  exceptions  and 
the  transcript  of  the  record,  to  ascertain  what 
questions  were  passed  on  by  the  trial  judge, 
and  what  rulings  the  plaintiff  in  error  seelcB  to 
have  reviewed. 

2.  Injunction— CowTBACT  of  County— Suit 
BT  Tazpatebs. 

The  carrying  out  of  a  contract  to  build  a 
courthouse  should  not  be  enjoined  at  the  in- 
stance of  taxpayers  on  the  ground  that  the  | 


county  authorities  failed  to  observe  the  require- 
ments of  Pol.  Code  1895,  |  345,  when  it  ap- 
pears that  there  has  been  a  substantial  com- 
pliance with  its  provisions  respecting  an  ad- 
vertisement for  bids,  putting  the  public  on  no- 
tice of  the  ''extent  and  character  of  the  work 
to  be  done  and  the  terms  and  time  for  pay- 
ment" 

3.  County    ComnssioNEBS  —  Discbetion  — 
EiBEOTioN  OF  County  Buildinos. 

County  commissioners  have  a  broad  dis- 
cretion in  passing  upon  the  necessity  of  erect- 
ing suitable  builoings  for  county  purposes  and 
selecting  an  appropriate  site  therefor,  and  the 
reviewing  power  of  the  judge  of  the  superior 
court  should  be  exercised  with  caution,  and  no 
interference  had.  unless  it  be  manifeet  that  the 
county  authorities  are  abusing  the  discretion 
with  which  they  are  vested,  or  that  the  tax 
which  they  propose  to  levy  to  meet  the  cost  of 
construction  is  exorbitant,  and  will  therefore 
impose  an  unauthorized  hardship  upon  the  tax- 
payer. That  he  may  be  also  subject  to  munic- 
ipal taxation  affords  no  reason  for  enjoining 
the  collection  of  a  county  tax  which  is  not  it- 
self exorbitant,  inasmuch  as  the  needs  of  the 
county  are  not  to  be  suffered  to  go  unsatisfied 
because  of  any  independent  burden  upon  the 
taxpayer,  which  he  assumes  by  becoming  a  resi- 
dent of  a  town  or  city. 

4.  Saitb— Annual    Expenditubes— Issuance 
OF  Bonds— Review  by  Coubt. 

Whether  the  funds  with  which  to  meet  the 
expenditure  shall  be  raised  by  a  tax  for  the 
current  year,  or  by  affording  the  voters  of  the 
county  an  opportunity  to  authorize  the  issuance 
of  bonds  at  an  election  duly  held  for  that  pur- 
pose, is  a  matter  solely  for  the  determination 
of  the  county  authorities;  and  their  decision 
as  to  this  matter  is  not  subject  to  review  by 
the  judge  of  the  superior  court,  who  has  no 
power  to  order  an  election  or  to  delay  action 
on  the  part  of  the  commissioners  till  they  refer 
to  the  voters  of  the  county  the  question  of  the 
expediency  of  a  bond  issua 

(Syllabus  by  the  Court) 

Error  from  (Superior  Court,  Morgan  Coun- 
ty; H.  G.  Lewis,  Judge. 

Suit  by  J.  T.  Newton  and  others  against 
R.  S.  Anderson  and  others,  commissioners  of 
Morgan  county.  From  the  judgment  defend- 
ants bring  error,  and  plaintiffs  assign  cross- 
error.  Judgment  on  main  bill  of  exceptions 
reversed.    On  cross-bill,  affirmed. 

On  March  16,  1905,  the  commissioners  of 
Morgan  county  advertised  for  bids  to  erect  a 
new  courthouse  for  that  county,  the  costs 
of  the  same  not  to  exceed  $40,000,  including 
furniture,  if  built  on  what  was  known  as  the 
"Jail  Lot,**  or  $46,000,  Including  furniture, 
if  erected  on  the  present  site  of  the  court- 
house. In  the  advertisement,  the  general 
character  of  the  building  to  be  erected,  its 
size,  and  the  materials  of  which  it  was  to 
be  built,  were  stated;  and  reference  was 
made  to  minute  plans  and  specifications  of 
file  in  the  office  of  the  county  commission- 
ers, according  to  which  the  building  was  to 
be  erected.  The  advertisement  also  provided 
that  the  construction  of  the  building  should 
commence  on  May  22,  1905,  and  that  it 
should  be  completed  by  December  28th  of 
that  year;  payments  for  the  work  and  ma- 
terials to  be  made  to  the  contractor  as  the 
structure  reached  certain  specified  stages  of 
completion;    the  last  payment  to  be  madf 
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when  the  building  was  fully  completed  and 
was  accepted  by  the  architects  and  the  coun- 
ty commissioners.  A  further  stipulation  was 
that  each  bidder  should  deposit  with  his  bid 
a  certified  check  for  $1,000,  payable  to  the 
county  commissioners,  as  a  guaranty  that  he 
would  enter  into  a  contract  with  the  county 
upon  the  terms  of  his  bid  within  20  days  aft- 
er its  acceptance,  and  give  a  bond  with  se- 
curity for  the  faithful  performance  of  his 
contract,  in  double  the  amount  of  the  con- 
tract price  of  the  building,  and  that,  upon  his 
failure  to  enter  into  such  a  contract  and  give 
such  a  bond,  the  check  was  to  be  retained  by 
the  county  commissioners,  and  forfeited  as 
liquidated  damages.  On  April  20,  1905,  the 
county  commissioners  awarded  the  contract 
to  the  Winder  Lumber  Company;  its  pro- 
posal to  erect  the  new  courthouse  on  the  Jail 
lot  for  $39,780,  including  all  furniture  called 
for  by  the  specifications,  being  the  lowest 
and  best  bid  receiyed.  Upon  the  same  day  a 
written  contract  providing  for  the  erection 
of  the  building  was  duly  executed  by  the  rep- 
resentatives of  both  contracting  parties,  but 
up  to  May  15,  1905,  no  bond  was  furnished 
by  the  contractor.  On  that  day  John  T. 
Newton  and  other  citizens  and  taxpayers  of 
Morgan  county  instituted  an  equitable  pro- 
ceeding in  the  superior  court  of  that  county, 
the  purpose  of  which  was  to  restrain  the 
county  authorities  from  proceeding  under 
this  contract  to  build  a  new  courthouse.  The 
complainants  alleged,  among  other  things, 
that  the  advertisement  for  bids  was  legally 
insufficient,  being  too  indefinite  in  certain 
particulars  to  put  bidders  and  the  public  at 
large  upon  notice  of  the  terms  and  condi- 
tions upon  which  the  county  commissioners 
proposed  to  award  a  contract  for  the  building 
of  a  new  courthouse;  that  the  present  struc^ 
ture,  while  not  commodious,  was  in  perfect 
repair,  and  was  adapted  to  all  Immediate 
needs  of  the  county;  that  its  financial  condi- 
tion was  not  such  as  to  warrant  the  expendi- 
ture necessary  to  procure  a  building  of  the 
kind  which  the  commissioners  proposed  to 
erect,  and  to  levy  a  direct  tax  sufficient  to 
meet  this  expenditure  would  be  so  burden- 
some and  oppressive  as  to  amount  to  a  con- 
fiscation of  the  property  of  the  citizens  of  the 
county,  nine-tenths  of  whom  were  opposed 
to  the  levy  of  a  tax  for  this  purpose;  that 
the  county  commissioners  did  not  in  good 
faith  intend  to  raise  the  necessary  amount  by 
a  tax  imposed  for  the  current  year,  but  to  is- 
sue county  warrants  to  the  contractor,  which 
would  represent  a  "floating  indebtedness" 
against  the  county,  which  its  authorities 
could  not  legally  create,  but  which  they  pro- 
posed to  meet  by  ordering  an  election  to  vote 
on  .issuing  bonds  to  provide  the  means  of 
paying  off  this  indebtedness  after  it  was  In- 
curred, contrary  to  the  provisions  of  the  Con- 
stitution; and  that  in  no  event  should  the 
county  commissioners  be  permitted  to  give 
effect  to  the  bid  of  the  Winder  Lumber  Com- 
pany, it  not  being  in  accord  with  the  terms 


of  the  advertisement  nor  advantageous  to  the 
county,  and  that  company  having  forfeited 
its  deposit  of  $1,000  by  failing  to  enter  into 
a  written  contract  and  give  the  required  bond 
within  the  time  limited,  which  forfeiture 
the  county  commissioners  ought  not  to  be  al- 
lowed to  waive.  The  comi>lainants  prayed 
that  the  county  commissioners  be  enjoined 
from  proceeding  to  build  the  proposed  new 
courthouse  till  "bids  shall  be  made  and  ac- 
cepted after  proper  notice  and  advertisement, 
and  until  a  vote  for  the  issue  of  bonds  to 
build  said  courthouse  shall  have  lawfully 
been  held,**  and  that,  **in  the  supervisory 
powers  of  the  court,  the  levy  of  a  direct 
present  tax  this  year  to  pay  for  said  court- 
house be  enjoined,  as  unnecessary  and  exor- 
bitant, at  least  till  said  bond  election  shall 
have  been  held." 

The  Winder  Lumber  Company,  which  was 
made  a  party  defendant,  filed  an  answer  in 
which  it  offered  the  following  explanation 
of  its  failure  to  furnish  a  bond  within 
20  days  after  the  contract  was  awarded: 
Immediately  after  Its  bid  was  accepted,  on 
April  20th,  its  manager,  J.  B.  Williams, 
was  approached  by  the  local  agents  of  a  guar- 
anty company,  who  solicited  the  privilege 
of  furnishing  the  bond,  but  for  some  reason 
failed  to  furnish  him  with  the  application 
therefor  till  April  26th,  when  he  at  once 
signed  and  returned  it  to  them.  On  May 
10th  they  notified  him  that  their  company 
could  not  write  the  bond,  whereupon  he 
promptly  took  steps  to  liave  a  bond  written 
by  another  company,  which  executed  the 
required  bond  on  May  16th,  and  the  same 
was  mailed  to  the  board  of  county  commis- 
sioners on  May  18th;  being  received  by  the 
board  three  or  four  days  before  work  was 
to  be  commenced  on  the  building,  and  being 
still  retained  by  the  board.  Williams  was 
induced  to  procure  this  bond  by  the  assure 
ance  of  the  chairman  of  the  board  that  the 
bond  would  be  accepted  if  tendered  before 
the  22d  of  May,  the  day  when  work  was  to 
begin.  The  defendant  company  also  alleged 
that  it  was  ready  and  willing  to  comply  with 
its  contract,  if  permitted  to  do  so,  but  stated 
very  frankly  that  it  was  perfectly  indifferent 
as  to  whether  it  was  allowed  to  build  the 
courthouse;  the  delay  caused  by  the  litiga- 
tion having  already  damaged  the  company 
and  worked  a  hardship  upon  It  The  com- 
pany prayed  that  the  court  decree  that  there 
had  been  no  forfeiture  of  the  deposit  of 
$1,000,  and  that  the  board  of  county  com- 
missioners be  required  to  return  the  check 
for  that  amount,  as  well  as  the  bond  furnish- 
ed by  the  company;  the  board  not  having  ac- 
cepted the  bond,  nor  indicated  whether  or 
not  it  proposed  to  do  so. 

The  county  commissioners  filed  an  answer 
in  which  they  took  Issue  with  the  complain- 
ants as  to  the  necessity  of  having  a  new 
courthouse,  and  wherein  they  insisted  that 
the  steps  taken  by  the  board  to  procure  a 
suitable  building  were  in  all  respects  legal 
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and  proper,  especially  in  view  of  the  fact 
that  on  January  18,  1906,  an  election  had 
been  held  In  the  county  for  the  purpose  of 
determining  whether  bonds  should  be  Issued 
to  raise  the  necessary  funds  with  which  to 
build  a  new  courthouse,  and  the  requisite 
number  of  votes  to  authorize  the  Issuance  of 
bonds  had  not  been  polled.  The  commis- 
sioners further  answered  that,  while  It  was 
their  Intention  to  Issue  county  warrants  In 
payment  for  the  building  as  the  work  there- 
on progressed,  these  warrants  were  all  to 
be  paid  on  or  before  December  28,  1905,  out 
of  funds  to  be  raised  by  the  levy  of  a  tax 
sufficient  to  meet  these  obligations,  and  that 
no  debt  against  the  county  such  as  is  p,ro- 
hlblted  by  the  Constitution  would  be  created, 
nor  would  the  tax  imposed  amount  to  a  con- 
fiscation of  the  i»'operty  of  the  citizens, 
though  doubtless  the  burden  upon  them 
would  be  less,  were  they  willing  to  author- 
ize the  issuance  of  bonds.  As  to  the  fail- 
lure  of  the  contractor  to  furnish  a  bond  with- 
in the  time  limited  in  the  advertisement  for 
bids,  the  commissioners  replied  that  it  was 
within  their  discretion  to  waive  the  for- 
feiture and  allow  the  contractor  to  comply 
with  the  contract,  though,  owing  to  the  re- 
straining order  served  upon  them,  they  had 
not  undertaliLen  to  pass  upon  the  sufficiency 
of  the  bond  which  had  been  mailed  to  them 
by  the  contractor  before  the  date  upon  which 
work  was  to  have  commenced  on  the  build- 
ing, nor  had  they  in  any  way  waived  any 
right  of  the  county  to  insist  upon  the  for- 
feiture. 

At  the  interlocutory  hearing  much  evi- 
dence was  Introduced,  pro  and  con,  as  to  the 
expediency  of  building  a  new  courthouse, 
in  view  of  the  condition  of  the  structure  then 
in  use,  and  Its  capacity  to  serve  the  present 
needs  of  the  county.  After  considering  the 
evidence  bearing  upon  this  and  other  issues 
Involved,  the  court  passed  an  order  reciting 
that,  in  the  opinion  of  the  presiding  Judge, 
"the  county  commissioners  have  the  right  to 
decide  whether  a  new  courthouse  should  be 
built  or  not,  and  have  the  right  to  decide 
where  the  same  should  be  located,"  as  well 
as  the  "right,  if  it  becomes  necessary  so  to 
do,  to  levy  a  tax  this  year  to  pay  for  the 
same";  but  the  court  is,  •'however,  of  the 
opinion  that  no  such  urgent  necessity  exists 
as  to  Justify,  under  the  circumstances  of 
this  case,  the  levy  of  such  a  tax  before  the 
people  have  had  another  opportunity  to  vote 
on  bonds.  While  the  court  sees  no  Irregu- 
larity [in]  the  making  of  a  contract  with 
the  Winder  Lumber  Company  which  might 
not  be  waived,  said  company  consenting  in 
open  court  to  setting  the  same  aside.  It  is 
therefore  ordered  that  any  further  prosecu- 
tion of  the  same  on  the  part  of  the  parties 
thereto  be  enjoined  and  restrained,  and  that 
the  said  commissioners  be  enjoined  from 
longer  detaining  the  $1,000  and  the  indemnity 
bond  deposited  with  said  contract  It  is 
further  ordered  that  the  said  commissioners 


be  restrained  from  entering  Into  any  contract 
to  build  said  courthouse,  or  from  levying  any 
tax  to  pay  for  the  same,  until  they  shall  have 
first  submitted  to  the  people,  as  provided  by 
law,  the  question  whether  bonds  shall  be 
authorized  to  build  said  courthouse."  To  the 
granting  of  this  injunction  the  county  com- 
missioners excepted,  and  by  cross-bill  of  ex- 
ceptions the  complainants  assign  error  upon 
the  order  of  the  court  In  so  far  as  it  sets 
forth  the  decision  of  the  court  that  it  was 
within  the  power  of  the  county  commission- 
ers to  determine  the  necessity  of  building  a 
new  courthouse  and  to  choose  the  site  there- 
of, as  well  as  to  levy  a  tax  to  raise  the 
amount  necessary  to  erect  the  building,  and 
that  there  was  no  irregularity  in  the  steps 
taken  in  advertising  for  bids  and  awarding 
the  contract  to  the  Winder  Lumber  Company. 

George  &  Anderson,  for  plalntlflfs  in  error. 
Wllleford  &  Mlddlebrooks,  S.  H.  8lbley,  and 
C.  H.  Brand,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facts).  1. 
On  the  call  of  the  case  in  this  court  a  mo- 
tion was  made  to  dismiss  the  main  bill  of 
exceptions  on  the  ground  that  it  contained 
no  legally  sufficient  assignment  of  error. 
The  plaintiffs  in  error  therein  complain.  In 
general  terms,  that  the  court  erred  in  hold- 
ing (1)  that  there  was  no  such  urgent  neces- 
sity as  Justified  the  levy  of  a  tax  before 
the  people  had  been  afforded  another  oppor- 
tunity to  vote  on  the  issuance  of  bonds;  and 
(2)  for  this  reason  the  commissioners  should 
be  enjoined  from  carrying  into  effect  the  con- 
tract made  with  the  Winder  Lumber  Com- 
pany, notwithstanding  there  was  no  Irregu- 
larity connected  with  that  contract  which  the 
commissioners  were  not  authorized  to  waive. 
While  the  exceptions  to  the  Judgment  of  the 
court  may  not  be  altogether  orthodox,  tn 
that  no  specific  reason  Is  assigned  why  the 
rulings  of  the  court  were  erroneous,  yet  we 
think  they  are  legally  sufficient,  tested  by  the 
loose  practice  to  which  our  General  Assem- 
bly has  lent  Its  countenance.  Civ.  Code 
1895,  §  55G9,  declares  that  this  court  shall 
not  "dismiss  any  case  for  any  want  of  tech- 
nical conformity  to  the  statutes  or  rules 
regulating  the  practice  in  carrying  cases  to 
[this]  court,  where  there  is  enough  in  the 
bill  of  exceptions  or  transcript  of  the  record 
presented,  or  both  together,  to  enable  the 
court  to  ascertain  substantially  the  real  ques- 
tions in  the  case  which  the  parties  se^  to 
have  decided."  "In  other  words,  an  assign- 
ment of  error  will  be  sufficient  if  this  court, 
viewing  it  in  the  light  of  the  record,  can 
ascertain  substantially  what  questions  the 
trial  court  passed  on,  and  which  are  sought 
to  be  reviewed  here."  Turner  v.  Alexander, 
112  Ga.  821,  38  S.  E.  35.  In  an  endeavor  to 
follow  this  legislative  mandate,  this  court, 
in  Garter  v.  Jackson,  116  Ga.  679,  42  S.  E. 
16,  laid  down  the  rule  that  "a  general  ex- 
ception to  the  Judgment,  and  a  specific  as- 


Ga.) 


ANDERSON  v.  NEWTON. 


511 


signment  of  error  on  the  special  ruling  upon 
which  the  Judgment  was  based,  is  sufficient 
to  present  for  consideration  the  question 
whether  the  court  erred  in  the  special  rul- 
ing complained  of,  and  in  entering  the  gen- 
eral Judgment"  in  accordance  with  such  rul- 
ing. In  Atlanta  By.  Co.  y.  Atlanta  Rapid 
Transit  Co.,  113  6a.  481,  39  S.  E.  12,  the  com- 
plaint made  of  the  refusal  to  grant  an  in- 
junction was  that  the  Judgment  of  the  court 
was  contrary  to  the  law  and  evidence  in  the 
case,  without  assigning  any  reason  why  this 
was  so,  and  still  the  assignment  of  error 
was  deemed  sufficient  to  withstand  a  motion 
to  dismiss  the  writ  of  eiror.  In  Wyatt  y. 
Crowder,  112  Ga.  168,  37  S.  B.  380,  this  court 
was  able  to  ascertain  from  the  record  that 
the  refusal  of  an  injunction  was  necessarily 
based  upon  the  opinion  entertained  by  the 
Judge  that  the  petition,  taken  as  true,  did 
not  entitie  the  plaintiffs  to  the  relief  prayed 
for;  and,  this  being  so,  a  general  complaint 
that  the  court  erred  in  denying  an  injunc- 
tion was  held  to  be  a  legally  sufficient  as- 
signment of  error.  Likewise,  where  the  di- 
rection of  a  verdict  has  been  characterized 
as  erroneous,  without  any  reason  being  as- 
signed why  the  Judgment  of  the  court  was 
wrong,  we  have  retained  writs  of  error  upon 
the  bare  supposition  that  the  plaintiff  in 
error  intended  to  attack  the  Judgment  on  the 
ground  that.  In  view  of  the  pleadings  and 
the  evidence  submitted  in  support  thereof, 
the  court  committed  an  error  of  law  in  hold- 
ing that  the  party  in  whose  favor  the  ver- 
dict was  directed  was  entitied  to  prevail. 
PhlUlps  v.  RaUway  Co.,  112  Ga.  197,  37  S. 
B.  418;  Howell  y.  Pennington,  118  Ga.  496, 
497,  46  8.  B.  272;  Taylor  v.  McLaughlin, 
120  Ga.  705,  48  S.  E.  203.  In  the  present 
case  the  pleadings  disclose  what  issues  of 
fact  were  presented  for  determination,  and 
the  bill  of  exceptions  contains  a  brief  of  the 
evidence  offered  in  support  of  the  contentions 
of  the  respective  parties.  We  are  thus  in  a 
position  to  determine  by  what  rules  of  law 
the  presiding  Judge  should  have  been  guided 
in  the  exercise  of  his  discretionary  powers, 
and  the  written  order  which  he  passed  sets 
forth  his  decision  upon  each  of  the  several 
questions  on  which  he  undertook  to  pass. 
The  county  commissioners  acquiesce  in  the 
correctness  of  some  of  the  rulings  therein 
made,  but  complain  that  the  rulings  made  on 
some  of  the  questions  passed  on  were  er- 
roneous. We  therefore  are  informed  that 
they  have  a  more  or  less  definite  conscious- 
ness that  the  rulings  excepted  to  are  wrong, 
and  we  are  doubtiess  warranted  in  assum- 
ing that  they  are  attacked  on  the  ground 
that  in  view  of  the  undisputed  facts  appear- 
ing on  the  trial,  and  the  law  applicable  there- 
to, the  court  Incorrectiy  held  it  was  within 
its  province  to  grant  an  injunction  for  the 
reasons  set  forth  in  the  order  which  it  pass- 
ed. Upon  this  assumption,  the  motion  to  dis- 
miss the  writ  of  error  is  overruled,  and  we 
will  iq>on  this  assumption  endeavor  to  deal 


with  what  we  conceive  to  be  the  actual 
grounds  upon  which  the  parties  enjoined 
complain  that  their  liberty  of  action  in  the 
premises  has  been  interfered  with. 

2.  The  court  correctiy  held  the  advertise- 
ment for  bids  to  erect  a  new  courthouse  was 
not,  for  any  of  the  reasons  urged  by  the  com- 
plainants, too  uncertain  and  indefinite  to  put 
bidders  and  the  general  public  on  notice  of 
the  terms  and  conditions  upon  which  the 
structure  was  to  be  built  The  advertise- 
ment expressly  provided  that  bids  were  to 
Include  the  furnishing  of  furniture  for  the 
building,  and  referred  to  plans  and  specifica- 
tions on  file  in  the  office  of  the  board  of  coun- 
ty commissioners  for  minute  Information  as 
to  the  character  of  the  structure,  and  the 
kind  and  quantity  of  furniture  with  which  it 
was  to  be  fitted.  That  bids  were  invited  for 
the  construction  of  a  courthouse  on  a  given 
site,  not  to  exceed  a  stated  amount,  and  also 
for  the  erection  of  the  building  on  a  different 
site  at  a  cost  not  exceeding  another  stated 
amount,  did  not  render  the  Invitation  con- 
fusing. Separate  advertisements  asking  for 
separate  bids  would  not  better  have  given 
notice  of  the  intention  of  the  commissioners 
to  decide  whether,  after  the  cost  of  erecting 
the  building  on  each  of  the  sites  mentioned 
had  been  ascertained,  the  contract  would  be 
let  to  the  lowest  bidder  proposing  to  erect  the 
courthouse  on  the  JaU  lot,  or  to  the  lowest 
bidder  proposing  to  erect  the  structure  on  the 
site  on  which  stands  the  building  now  used 
as  a  courthouse.  We  cannot  conceive  that 
any  bidder  who  had  sufficient  intelligence  to 
erect  such  a  building  was  deterred  from  bid- 
ding simply  because  he  did  not  understand 
that  the  commissioners  wished  to  ascertain 
before  awarding  the  contract  what  would  be 
the  relative  cost  of  erecting  the  new  court- 
house on  the  present  site,  as  compared  with 
the  cost  of  erecting  it  on  the  Jail  lot.  The 
times  and  the  terms  of  payment  of  the  con- 
tract price  were  stated  with  all  necessary 
particularity.  That  full  payment  was  to  be 
made  within  the  current  year  was  stated  be- 
yond peradventure.  County  warrants  were 
to  be  Issued  as  the  work  progressed  from  one 
stage  of  completion  to  another,  the  same  to 
be  "due  and  paid  on  or  before  Dec.  28,  1905." 
Presumably  it  was  contemplated  that  these 
warrants  would  be  paid  promptiy  as  issued. 
Certainly  there  is  no  suggestion  to  the  con- 
trary, but  an  express  stipulation  that  they 
were  to  be  paid  "on  or  before"  the  date  fixed 
for  the  completion  of  the  building.  A  legal 
promise  of  payment  is  made,  and  it  cannot  be 
assumed  that  the  commissioners  had  no  in- 
tention of  performing  this  promise.  Though 
there  might  be  no  secret  of  the  fact  that  the 
county  owed  certain  outstanding  Indebted- 
ness, and  had  little  or  no  ready  funds  In  Its 
treasury,  this  circumstance  in  no  way  nega- 
tived the  Intention  or  ability  of  the  commis- 
sioners to  make  the  proposed  payments.  It 
was  within  at  least  their  power  to  pay,  for 
they  were  vested  with  authority  to  raise  the 
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necessary  funds  by  the  levy  of  a  direct  tax. 
If  any  one  was  deterred  from  bidding  be- 
cause be  doubted  the  fulfillment  of  the  prom- 
ise to  pay,  it  must  have  been  because  he  had 
reason  to  believe  the  county  would  be  a  debt- 
or he  feared  to  trust,  and  not  because  the  ad- 
vertisement inviting  his  trust  and  confidence 
was  itself  ambiguous  or  in  any  respect  de- 
fective. 

8.  Equally  clear  is  it  that  the  court  correct- 
ly held  that  the  board  of  county  commis- 
sioners was  vested  with  discretionary  pow- 
er with  respect  to  deciding  whether  or  not 
the  erection  of  a  new  courthouse  was  a 
present  and  urgent  public  necessity,  and.  If 
so,  upon  what  site  it  should  be  built.  The 
evidence  authorized,  if  it  did  not  demand, 
the  further  conclusion  that  the  commission- 
ers were  acting  within  the  powers  conferred 
upon  them  by  law  in  taking  the  steps  which 
they  pursued  in  carrying  out  their  intention 
of  providing  the  county  with  a  suitable  court- 
house, by  letting  out  the  contract  for  the 
erection  thereof  to  the  Winder  Lumber  Com- 
pany. Indeed,  the  proposed  tax  was  not 
shown  to  be  a  burden  which  they  could  not 
lawfully  impose  upon  the  property  owners 
of  the  county,  nor  was  it  shown  that  the 
court  could  properly,  for  any  other  reason, 
interpose  and  enjoin  the  carrying  out  of  the 
project  upon  the  idea  that  the  county  au- 
thorities were  not  acting  wholly  within  the 
scope  of  the  discretionary  powers  expressly 
conferred  upon  them  by  law.  "The  discre- 
tion vested  in  the  county  authorities  must 
be,  from  the  nature  of  the  case,  a  broad 
one;  and  therefore  the  reviewing  power  of 
the  Judge  of  the  superior  court  must  be  ex- 
ercised with  caution,  and  no  interference 
had  unless  it  is  clear  and  manifest  that  the 
county  authorities  are  abusing  the  discre- 
tion vested  in  them  by  law."  Gommission- 
ets  V.  Porter  Mfg.  Co.,  103  Ga.  617,  80  S. 
B.  549.  The  levy  of  an  additional  tax  of  2 
per  cent  or  less,  when  necessary  to  raise  the 
amount  required,  cannot  be  considered  an 
exorbitant  assessment  or  unauthorized  bur- 
den imposed  on  the  taxpayer.  Dyer  v.  Br- 
wln,  106  Ga.  845,  849,  33  S.  B.  63.  The  fact 
that  he  may  also  be  liable  to  municipal  tax- 
ation affords  no  ground  for  suffering  the 
needs  of  the  county  to  go  unsatisfied.  How- 
ever burdensome  municipal  taxation  may 
be,  the  necessity  of  providing  the  county 
with  a  suitable  courthouse  should  be  met, 
if  this  can  be  done  by  levying  a  county  tax 
which  is  not  itself  exorbitant.  The  citizen 
must  forego  the  luxury  of  city  life,  if  un- 


able to  bear  its  incidental  expense  and  still 
perform  the  obligations  of  a  citizen  which 
he  owes  to  the  county.  Pol.  Code  1895,  S 
386,  conferring  upon  the  Judge  of  the  su- 
perior court  Jurisdiction  to  review  the  action 
of  the  county  authorities,  does  not  contem- 
plate that  the  extravagances  of  a  municipal 
corporation  shall  defeat  the  power  of  such 
authorities  to  supply  the  wants  of  the  coun- 
ty. 

4.  The  presiding  Judge  having  properly 
declined  to  grant  an  injunction  on  the  ground 
that  the  building  of  the  new  courthouse  was 
unnecessary,  or  because  the  proposed  tax 
was  exorbitant,  as  claimed,  it  only  remains 
to  Inquire  whether  it  was  within  his  prov- 
ince to  determine  the  expediency  of  taking 
Immediate  action,  or  postponing  action  till 
the  people  could  be  afforded  another  oppor- 
tunity of  voicing  their  opinion  as  to  the  ad- 
visability of  issuing  bonds  for  the  purpose 
of  raising  funds  with  which  to  erect  the  con- 
templated building.  The  county  oonunis- 
sioners  had  the  discretionary  power  to  de- 
cide whether  the  requisite  funds  should  be 
raised  by  a  tax  imposed  for  the  current  year, 
or  by  the  issuance  of  bonds,  provided  au- 
thority to  issue  the  same  could  be  secured 
from  the  voters  of  the  county  at  an  electiou 
duly  held  in  accordance  with  the  provisions 
of  the  Constitution.  Elliott  v.  Gammon,  76 
Ga.  766.  An  election  had  previously  been 
held,  at  which  the  people  declhied  to  au- 
thorize the  issuance  of  bonds;  and  the  com- 
missioners doubtless  exercised  a  wise  dis- 
cretion in  determining  to  no  longer  delay 
the  matter,  but  to  presently  meet  the  emer- 
gency by  awarding  a  contract  for  the  con- 
struction of  the  building,  and  levying  a  tax 
to  meet  the  necessary  expense.  It  was  not 
within  the  power  of  the  court  to  override 
their  decision  as  to  this  matter,  even  though 
the  Judge  may  have  been  Justified  in  his 
conclusion  that  the  necessity  of  erecting  a 
suitable  building  was  not  so  '^urgent**  as 
to  make  improper  the  delay  incident  to  hold- 
ing another  election.  The  only  question  he 
was  called  on  to  decide  was  whether  the 
necessity  existed,  and.  If  so,  whether  the 
proposed  tax  would  be  exorbitant  The  com- 
missioners having  determined  to  exercise 
their  power  to  levy  a  tax,  the  court  had  no 
power  to  order  an  election,  nor  any  author- 
ity to  delay  action  on  the  part  of  the  com- 
missioners in  order  that  the  people  might 
vote  on  the  advisability  of  Issuing  bonds. 

Judgment  on  main  bill  of  exceptions  re- 
versed;   on  cross-bill,  affirmed. 
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MAC^0RBl4L  T.  LANGASTEB  &  CHES- 

TBB  B.  CO. 

{Supreme  Court  of  South  Carolina.     July  4, 

1905.) 

CaBBIBBS— INJITBT  TO  FbEIOHIS-BBCOVKBT  OV 
PENAI.TT. 

Civ.  Code  1902,  |  1711,  providing  for  a 
penalty  for  failure  of  common  carrier  to  pay 
loss  or  injury  to  freight,  was  repealed  by  Acts 
1903,  p.  81.  so  that  the  penalty  provided  there- 
for cannot  be  recovered. 

Appeal  from  Comin<m  Pleas  Circuit  Oaurt 
of  Lancaster  County ;   Watts,  Judge. 

Action  by  Jno.  B.  Mackorell  against  the 
Lancaster  &  Chester  Bailroad  Company. 
From  order  of  nonsuit,  plaintiff  appeals. 
Affirmed. 

J.  Harry  Foster,  for  appellant  T.  Y.  Wil- 
liams, for  respondent 

GABY,  A.  J.  This  is  an  appeal  from  an 
order  of  nonsuit  The  complaint  contained 
two  causes  of  action.  The  allegations  of  the 
first  cause  of  action  are,  in  substance,  that 
in  September,  1902,  the  defendant  undertook 
to  transport  and  deliver  to  the  plaintiff,  at 
Lancaster,  S.  C,  300  pounds  of  candy  shipped 
to  the  plaintiff  from  Tennessee,  and  delivered 
to  the  defendant  for  transportation  at  Ches- 
ter, S.  C. ;  that  the  defendant  failed  to  deliv- 
er nine  pounds  of  the  said  candy,  of  the 
value  of  $L15,  and  the  plaintiff  filed  with 
the  defendant  on  the  16th  of  September, 
1902,  a  claim  for  said  loss,  and  demanded 
payment  but  the  defendant  failed  to  settle 
the  same  or  any  part  thereof.  In  addition 
to  these  allegations,  it  is  alleged  in  the  sec- 
ond cause  of  action  that  although  more  than 
60  days  had  elapsed  since  the  filing  of  said 
claim,  the  defendant  has  not  paid  or  refused 
to  pay  the  same,  and  thereby  became  liable 
to  the  penalty  of  $50  provided  in  the  act  of 
1897,  now  section  1711  of  the  Code  of  Laws 
1902. 

The  defendant  demurred  to  the  complaint 
on  several  grounds,  one  of  which  was  that 
the  act  of  1897  has  been  repealed.  The  de- 
murrer was  overruled.  The  plaintiff  intro- 
duced in  evidence  the  said  claim,  which  was 
as  follows: 

Lancaster,  S.  Cm  Sept  16th,  1902. 
Lancast^  and  Chester  B.  B.  Co., 

J.  B.  Mackorell, 
To  9  lbs.  Choc  drops  short  at  12  cts. 

per  lb $1  08 

Freight  on  same.  ••• 07 

$1  15 

He  also  introduced  in  evidence  the  invoice 
of  the  goods  lost  showing  the  price  thereof 
to  be  12  cents  per  pound,  free  on  board, 
iCnoxvllle,  Texm.  "The  rate  of  freight  from 
iCnozville,  Tenn.,  to  Lancaster,  S.  C,  is  in 
cents,  if  fourth  class,  58  per  hundred 
pounds.'* 

At  the  Close  of  plaintiff's  testimony  the  de- 
fradant  made  a  motion  for  nonsuit  on  the 
ground  that  as  the  act  of  1897  had  been  rft> 
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pealed,  the  penalty  could  not  be  recovered, 
and  on  the  further  groynd  th4t  the  penalty 
could  not  be  recovered  by  reason  of  the  fact 
that  the  claim  which  the  plaintiff  filed  in- 
cluded a  charge  for  freight.  His  honor  the 
circuit  Judge  refused  the  motion  on  the  first 
ground,  but  granted  it  on  the  second  ground, 
saying,  ''I  am  of  the  opinion  that  this  act 
has  to  be  strictly  construed,  and  It  only  re- 
quires a  railroad  company  to  pay  for  or  re- 
fuse to  pay  for  loss,  breakage,  or  loss  or 
damage  by  plaintiff  for  any  goods  sliipped 
over  the  line,  and  that  does  not  Include 
freight"  The  Jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $1.15.  The  plain- 
tiff appealed  from  the  order  of  nonsuit  on 
the  ground  that  the  presiding  Judge  erred  in 
ruling  that  the  defoadant  was  not  liable*  for 
the  penalty,  by  reason  of  the  fact  that  a 
charge  for  freight  was  included  in  the  claim 
which  was  filed. 

Section  1711  of  the  Code  of  Laws  of  1902 
is  as  follows:  "All  common  carriers  doing 
business  in  this  state  shall  be  required  to 
pay  for  or  refuse  to  pay  for  all  loss,  break- 
age, or  damage  from  breakage,  damage  or 
loss  of  articles  shipped  over  the  lines  of  said 
common  carriers  within  sixty  days  from  the 
time  a  claim  for  the  said  articles  so  lOst 
broken  or  damaged  shall  be  made.  In  case 
the  said  common  carrier  shall  not  pay  or  re- 
fuse to  pay  said  claim  for  said  lo8s»  break- 
age or  damage  as  set  out  in  this  section  with- 
in the  sixty  days  therein  provided  for,  then 
said  common  carrier  shall  be  liable  for  the 
sum  of  $50  for  each  offence  as  penalty,  in  ad- 
dition to  the  amount  of  said  loss  or  damage, 
to  be  collected  by  the  claimant  in  any  court 
having  Jurisdiction  of  the  same."  While  in 
the  act  of  1903  (page  81)  there  is  a  proviso 
"that  unless  such  consignee  or  consignees  re- 
cover in  such  action  the  full  amount  claimed, 
no  penalty  shall  be  recovered,  but  only  the 
actual  amount  of  the  loss  or  damage,  with 
interest,"  there  is  no  such  provision  in  the 
act  of  1897.  It  may  be  that  the  presiding 
Judge  erred  in  applying  this  principle  to  the 
case  in  hand,  especially  as  the  verdict  of  the 
Jury  showed  the  plaintiff  was  entitled  to  the 
full  amount  claimed.  But  under  the  views 
hereinafter  expressed,  this  becomes  merely  a 
speculative  question.  The  defendant  gave 
notice  that  it  would  ask  that  the  order  of 
nonsuit  be  sustained  upon  the  additional 
gi*ound,  among  others,  that  the  presiding 
Judge  erred  in  refusing  to  grant  the  nonsuit 
on  the  ground  that  the  repeal  of  the  act  of 
1897  prevented  the  recovery  of  the  penalty 
in  this  action.  This  question  has  been  re* 
cently  considered  in  the  case  of  Johnson  v. 
By.,  69  S.  C.  322,  48  S.  B.  260.  and,  as  this- 
court  is  satisfied  with  the  principles  therelr 
announced,  we  deem  it  only  necessary  to  re 
fer  to  that  case,  to  show  that  the  motion  for 
nonsuit  should  have  been  sustained  on  this 
ground. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 
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POLLOCK  et  al.  ▼.  PEGUBS. 

(Sapreme  Court  of  South  Carolina.    June  80, 

1905.) 

EiSTOPPEii— Evidence— Sau  of  Land. 

An  owner  of  land  sold  a  small  portion  by 
a  parol  agreement,  and  the  vendee  entered  into 
possession,  paying  a  small  part  of  the  price. 
The  vendor,  desiring  to  sell  the  remainder  of 
the  tra£t,  found  a  purchaser  who  would  take, 
provided  he  could  also  acquire  the  small  por- 
tion previously  sold.  The  vendee  authorized 
the  agent  of  the  vendor  to  sell  the  land,  agree- 
ing to  arbitrate  any  claim  he  might  have  for 
damages,  and  the  subsequent  purchaser  bought 
with  Knowledge  of  such  agreement.  Held,  that 
the  original  vendee  was  estopped  from  setting 
up  any  claim  to  the  land  as  againat  such  pur- 
chase!^. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield  County;  Aldrich,  Judge. 

Action  by  Carrie  B.  Pollock  and  others 
against  James  W.  Pegues.  From  the  decree, 
defendant  appeals.    Affirmed. 

The  cause  was  referred  to  R.  T.  Caston, 
who  made  the  following  report: 

"It  appears  that  the  plaintlflf  W.  P.  Pol- 
lock, acting  as  agent  and  attorney  in  fact 
for  the  plalntiflf  Carrie  B.  Pollock,  who  is 
his  sister,  and  by  whom  he  was  given  such 
authority,  bad  in  his  charge  400  acres  of 
land,  fully  described  in  complaint,  which  was 
owned  by  her.  In  the  early  part  of  year 
1902  he  made  for  ber  a  contract  and  agree- 
ment with  the  defendant,  James  W.  Pegues, 
the  terms  of  which  were  that  Pegues  was  to 
rent  the  land  at  a  stipulated  rent,  and  to 
purchase  thirty-five  acres  of  it  at  $8  per  acre; 
the  tblrty-flve  acres  being  described  in  the 
testimony  by  boundaries.  Under  such  agree- 
ment Pegues  went  into  possession  of  entire 
tract  under  contract  to  purchase  the  thirty- 
five  acres,  and  to  pay  rent  upon  remainder — 
the  uplands  at  a  stipulated  amount,  and  the 
low  grounds  at  one-fourth  the  crops  raised. 
According  to  the  testimony  of  Mr.  Pollock, 
the  rent  for  the  uplands  was  agreed  upon  as 
$150  per  annum;  and  according  to  the  testi- 
mony of  Mr.  Pegues,  as  two  bales  of  cotton, 
each  weighing  500  pounds.  The  defendant 
was  given  his  own  time  in  which  to  pay  for 
the  thirty-five  acres,  and  made  only  one  pay- 
ment of  $20  on  the  14th  day  of  February, 
1902,  for  which  he  was  given  receipt  in  evi- 
dence, marked  'Exhibit  D.'  At  the  close  of 
the  year  1902  a  settlement  of  rent  was  made, 
leaving  the  defendant  indebted  upon  this  ac- 
count in  sum  of  $12.  This,  the  defendant 
claims,  was  paid  subsequently  by  him,  by 
hauling  plaintiff's  share  of  the  lowland  crop 
to  Cheraw.  Plaintiff  denies  this,  although 
admitting  that  same  crop  was  so  hauled; 
but  he  did  not  agree  to  pay  for  hauling,  nor 
was  hauling  worth  so  much.  For  year  1903, 
defendant  paid  $100  rent,  which,  according 
to  defendant's  contention,  was  full  amount 
due,  but  which,  according  to  the  testimony 
of  plaintiff,  left  $50  still  due.  From  the  tes- 
timony of  all  the  witnesses  in  the  case,  it 
appears  to  me  that  $150  was  a  reasonable 


rent  for  the  place,  exclustye  of  the  thirty- 
five  acres  and  the  low  groimds.  The  deter- 
mination of  the  actual  terms  of  renting  is 
not  as  important,  however,  under  the  view 
taken  by  me. 

"Near  the  close  of  the  year  1903  the  plain- 
tiff W.  P.  Pollock  received  an  offer  of  about 
$8  per  acre  for  the  entire  tract,  which  he 
testifies  had  been  on  the  market  for  some 
time,  and  which  he  had  up  to  this  time  fail- 
ed to  get  taken  at  a  fair  price.  As  the  would* 
be  purchaser  refuses  to  trade  without  getting 
the  thirty-five  acres  bargained  to  James  W. 
Pegues,  Mr.  Pollock  on  more  than  one  occa- 
sion saw  Mr.  Pegues;  and  endeavored  to  get 
him  to  release  his  claim  thereon,  which  Mr. 
Pegues  was  unwilling  to  do.  Thereafter,  on 
the  first  Monday  in  January,  1904,  they  met 
at  Chesterfield,  and  W.  P.  Pollock  made 
James  W.  Pegues  several  offers  to  Induce 
him  to  release;  offering  him  compensation 
for  such  damages  as  he  might  sustain  there- 
by. Mr.  Pollock  testifies  that  Mr.  Pegues 
did  so  agree,  and  that,  acting  upon  such 
agreement,  he  came  to  Cheraw  that  evening, 
and  stated  to  Mr.  M.  H.  Stacy  that  release 
bad  been  made,  and  that  there  and  then 
Mr.  Stacy  bought  the  entire  tract,  paid  the 
purchase  money,  and  took  title,  relying  upon 
the  release  of  Mr.  Pegues.  Mr.  M.  H.  Stacy 
soon  thereafter  conveyed  to  L*.  B.  Stacy,  the 
plaintiff,  for  whom  he  was  acting  in  making 
original  purchase.  Mr.  Pegues  positively  de- 
nies making  such  agreement  It  is  difficult 
to  reconcile  the  testimony  of  these  two  wit- 
nesses, both  of  whom,  I  am  satisfied,  are 
honest  in  their  statements.  It  becomes  neces- 
sary, therefore^  to  take  the  statements  of 
both  of  them,  and  compare  them  with  the 
surrounding  circumstances.  Mr.  Pollock  tes- 
tifies that  he  proposed  to  Mr.  Pegues  to  go 
ahead  that  evening  and  sell  to  Stacy  tne  en- 
tire place.  *You  [J.  W.  Pegues]  come  down 
and  see  me,  and  if  you  and  I  cannot  agree 
on  what  If  anything,  is  right  for  me  to  pay 
you,  then  you  appoint  a  man,  I  will  a{)point 
one,  and  these  two  appoint  a  third,  and  what- 
ever any  two  of  these  say,  I  will  pay  you.* 
•  •  •  *He  said  he  would  do  it'  Mr. 
Pegues  says  that  such  a  mode  of  settlement 
was  proposed  of  the  valuation  of  the  house 
on  the  thirty-five  acres,  not  included  in  first 
trade,  but  which  Mr.  Pollock  had  agreed  to 
sell  him  at  a  reasonable  price.  He  says  he 
did  consent  to  such  settlement  of  the  valua- 
tion of  house,  but  not  to  a  release  of  his 
claim  upon  the  thirty-five  acres  of  land.  He 
also  says:  'I  told  him  I  would  not  do  it  and 
he  said  he  did  not  think  I  was  treating  him 
right  •  •  •  He  then  told  me  that  he 
would  sell  the  land  anyway,  and  I  could  sue 
him.  •  •  •  He  asked  me  then  what  1 
would  do  if  he  did  it  I  told  him  I  would 
have  nothing  more  to  say  about  it  myself. 
I  meant  I  would  get  some  one  to  look  after 
it  for  me.'  There  I^  other  testimony  upon 
this  subject  The  next  morning  Mr.  Pegues 
comes  to  Mr.  Pollock's  office  and  asked  him 
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what  he  had  done  about  the  land,  and  was 
told  it  was  sold,  and  deed  delivered.  He  then 
says,  1  then  said  nothing  for  some  time, 
and  then  told  him,  of  course*  I  had  no  more 
to  say/  He  did,  however,  in  a  conversation, 
offer  to  take  $1,000  in  settlement  It  appears 
that  Mr.  Pollock  was  determined  to  close 
this  matter  with  Mr.  Pegues  at  conversation 
on  Monday,  as  the  purchaser  was  to  meet 
him  in  Cheraw  Monday  evening,  and  the  sale 
depended  upon  his  acting  promptly.  Mr.  Pe- 
gues was  told  of  this.  Mr.  Pollock  certainly 
understood  Mr.  Pegues  to  consent  to  release, 
or  else  he  acted  with  almost  Insane  reckless- 
ness in  selling  to  Stacy  Monday  evening. 
Stacy  was  so  Informed,  and  acted  upon  such 
information.  Was  Pollock  Justified  in  his 
understanding?  Mr.  Pegues  says  the  arbitra- 
tion which  was  agreed  to  related  to  the  value 
of  the  house.  Mr.  Pollock  says  this  was  not 
mentioned.  Certainly  the  object  in  view  was 
the  release,  not  the  valuation,  of  the  house. 
There  was  no  occasion  for  Mr.  Pollock  to 
submit  the  valuation  of  the  house  to  arbitra- 
tion, as  it  was  for  Mr.  Pegues  to  buy  or  re- 
fuse to  buy  at  price  offered  by  Mr.  Pollock, 
who  had  the  authority  to  sell.  It  is  not  cus- 
tomary for  contemplated  buyers  and  filers 
to  leave  the  valuation  of  the  property  in  view 
to  arbitration.  Mr.  Pegues  testified  that, 
when  Mr.  Pollock  told  him  he  was  going  to 
sell  anyway,  he  replied,  *I  told  him  I  would 
have  nothing  more  to  say  about  It  myself,' 
and  further  states  that  he  meant  that  he 
would  get  some  one  else  to  look  after  it  for 
him,  but  he  did  not  so  tell  Mr.  Pollock.  At 
best,  Mr.  Pegues  did  not,  as  a  prudent  man, 
make  his  refusal  to  release  clear  and  explicit 
I  therefore  find  that  Mr.  Pegues  left  Mr,  Pol- 
lock under  the  impression  that  he  had  con- 
sented to  release,  and  that  under  the  cir- 
cumstances, Mr.  Pollock  had  a  right  to  so 
understand  him.  It  was  the  fault  of  Mr. 
Pegues  in  not  making  his  refusal  clear  and 
explicit  and  he  Is  therefore  responsible  for 
the  consequences  which  followed.  This,  how- 
ever, would  not  estop  Mr.  Pegues  from  stand- 
ing upon  his  contract  to  purchase,  had  the 
rights  of  others  not  intervened.  Mr.  Stacy, 
the  plaintiff,  was  thereby  induced  to  part 
with  his  money  and  alter  his  position,  as  he 
would  not  otherwise  have  done.  *It  is  a 
well-established  principle  that  when  the  true 
owner  of  property  holds  out  another  or  al- 
lows him  to  appear  as  the  owner  of,  or  as 
having  full  power  of  disposition  over,  the 
property,  and  innocent  parties  are  thus  lead 
into  dealing  with  such  apparent  owner,  they 
will  be  protected/  Big.  on  Estoppel,  434; 
Dunlap  V.  Gooding  &  Elliott  22  S.  O.  550, 
and  other  South  Carolina  cases;  and  also  vol- 
ume 11  of  En.  of  Law  (2d  Ed.)  pp.  422,  429. 
I  therefore  find  that  Mr.  Pegues  is  now  estop- 
ped from  denying  the  title  of  the  plaintiff 
L.  E.  Stacy  to  the  thirty-five  acres  of  land. 
"The  value  of  the  house  upon  the  land,  in 
view  of  my  other  findings,  becomes  of  little 
importance.   I  will  states  however,  that  tsom 


Its  location  and  condition,  as  testified  to,  it 
appears  to  be  worth  $100. 
.  "There  Is  no  doubt  the  thirty-five  acres  in 
controversy  is  now  worth  more  than  when  It 
was  bargained  to  Mr.  Pegues,  both  from  im- 
provements made,  and  the  rapid  advance  In 
real  estate  which  this  section  has  recently  ex- 
perienced. It  also  appears  that  it  Is  worth 
more  per  acre,  naturally,  than  the  remain- 
der of  tract.  The  witnesses  value  It  at  from 
$10  to  $30  per  acre.  Most  of  the  witnesses 
place  its  value  at  $30,  and,  including  that  of 
the  house  thereon,  I  find  this  to  be  its  present 
value. 

"As  all  matters  arising  in  the  pleadings 
are  before  me,  the  damages  sustained  by 
Mr.  Pegues  by  reason  of  his  release  of  his 
contract  to  purchase  should  be  determined 
and  adjusted  in  this  cause.  He  is  certainly 
damaged  to  the  amount  of  the  present  value 
of  the  thirty-five  acres  (exclusive  of  the 
house,  of  course),  less  the  balance  of  pur- 
chase money  he  was  to  pay,  with  Interest 
thereon,  and  such  rents  as  he  may  still  owe, 
up  to  January,  1004.  The  rent  for  current 
year  does  not  come  into  Issue,  as  this  mat- 
ter can  be  adjusted  between  the  parties  at 
the  proper  time.  Without  going  into  an  ex- 
act calculation  of  such  damages,  I  assess 
same  at  the  sum  of  $250,  less  the  costs  of 
this  case,  which  should  be  paid  by  the  de- 
fendant Upon  the  payment  of  such  sum  by 
the  plaintiff  Carrie  B.  Pollock,  or  W.  P.  Pol- 
lock, her  agent,  less  the  costs  of  this  case, 
to  the  defendant  James  W.  Pegues,  the  title 
of  the  plaintiff  L.  E.  Stacy  in  and  to  the 
said  thirty-five  acres  contracted  to  be  sold 
to  the  said  James  W.  Pegues  should  be  con- 
firmed, and  the  agreement  heretofore  made 
with  James  W.  Pegues  to  sell  said  thirty- 
five  acres  to  him  be  abrogated." 

The  plaintiffs  excepted  to  this  report  as 
follows: 

"First  The  referee  erred  in  not  finding 
clearly,  expressly,  and  distinctly  that  the 
defendant  James  W.  Pegues  agreed  and  con- 
sented that  W.  P.  Pollock,  one  of  the  plain- 
tiffs, should  sell  the  entire  premises  describ- 
ed in  the  complaint  to  L.  E.  Stacy,  leaving 
the  adjustment  of  the  differences  between 
him  and  Pollock  to  be  settled  by  arbitra- 
tion, if  they  could  not  agree,  and  that  that 
fact  and  agreement  was  communicated  to 
said  Stacy,  and  that  Stacy  acted  on  it 

"Second.  The  referee  erred  in  not  finding 
clearly,  expressly,  and  distinctly  that  Stacy 
refused  to  buy  the  premises  unless  Pegues 
would  release  his  claim  to  the  thirty-five 
acres  theretofore  bargained  to  him;  that  that 
fact  was  communicated  to  Pegues;  that  Pe- 
gues thereupon  agreed  to  release  his  claim 
to  same,  and  consent  for  the  entire  tract  to 
be  sold  to  Stacy;  and  that  acting  on  Pegues' 
verbal  release,  Stacy  paid  out  his  money  and 
took  title  to  the  place,  and  W.  P.  Pollock, 
for  himself  and  O.  E  Pollock,  acting  on 
same,  conveyed  the  land  to  Stacy. 
.  ^hird.  The  referee  erred  in  not  finding 
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clearly,  expressly,  and  distinctly  that  Pegnes 
knew  that  Stacy's  trade  with  Pollock  de- 
pended on  hl8  release  of  his  claim  to  the 
thirty-five  acres,  and,  knowing  that,  he 
agreed  to  release  same;  thus  Induced  Stacy 
to  put  out  his  money,  and  Pollock  to  make 
the  conveyance. 

"Fourth.  The  referee  erred  In  not  finding 
clearly,  expressly,  and  distinctly  that  Pegues 
was  estopped  from  disputing  Stacy's  title, 
which  he,  by  his  express  consent  and  agree- 
ment, had  induced  him  to  take  and  pay  out 
his  money  for,  and  from  disputing  Pollock's 
right  to  make  such  conveyance. 

"Fifth.  The  referee  erred  in  finding  the 
ralue  of  the  thirty-five  acres  to  be  $20  per 
acre,  when  the  preponderance  of  the  evi- 
dence showed  it  to  be  much  less. 

"Sixth.  The  referee  erred  in  finding  that 
Pegues  was  damaged  by  reason  of  the  con- 
veyance by  Pollock  to  Stacy  in  the  sum  of 
$250,  whereas  he  should  have  found  that, 
if  he  was  damaged  at  all,  it  was  in  a  much 
smaller  amount." 

The  defendant  excepted  to  this  report,  as 
i'ollows: 

"First  The  referee  erred  in  finding  that  It 
appeared  from  the  testimony  that  $150  was 
a  reasonable  rent  for  the  uplands  described 
In  the  complaint,  whereas  the  question  was 
not  what  was  a  reasonable  rent,  but  what 
was  the  contract  between  the  parties.  And 
he  erred  In  not  holding  that  the  contract  be- 
tween the  parties  was  for  two  500-pound 
bales  of  lint  cotton. 

"Second.  He  erred  in  finding  that  the  ar- 
bitration proposed  and  discussed  between  the 
parties  was  regarding  the  release  by  Pegues 
of  this  purchase,  and  did  not  refer  to  the 
value  or  price  of  the  dwelling  house  on  the 
land. 

**Thlrd.  He  erred  In  finding  that  the  de- 
fendant did  not  make  hla  refusal  to  release 
or  sell  clear  and  explicit,  that  he  was  in 
fault  thereby,  and  that  he  was  responsible 
for  the  .consequences  which  followed,  caus- 
ing the  sale  of  the  land  to  the  plaintift  Stacy. 

"Fourth.  He  erred  in  finding  that  Mr.  Pe- 
gues left  Mr.  Pollock  under  the  impression 
that  he  had  consented  to  a  release,  and  that, 
under  the  circumstances,  Mr.  Pollock  had  a 
right  to  so  understand  him. 

"Fifth.  The  referee  erred  iii  holding  that, 
since  the  defendant  did  not  make  his  re- 
fusal to  release  the  land  he  had  purchased 
clear  and  explicit  to  Mr.  Pollock,  he  was  le- 
gally bound  by  the  act  of  Mr.  Pollock,  based 
upon  his  alleged  understanding  of  what  Mr. 
Pegues  agreed  to. 

"Sixth.  He  erred  in  holding  that  the  de- 
fendant is  estopped  from  denying  the  title 
of  the  plaintiff  L.  E.  Stacy. 

"Seventh.  He  erred  in  holding  that  the  de- 
fendant was  estopped  from  denying  that  he 
released  his  land  because  the  rights  of  a 
third  party  <L.  E.  Stacy)  bad  intervened,  in 
that  the  def^ndaAt  had  held  out  another 


(Mr.  Pollock),  or  had  allowed  him  to  appear,^ 
as  the  owner  of,  or  as  having  full  power  of 
disposition  over,  the  property;  it  being  error 
(1)  in  that  there  was  no  competent  evidence 
that  the  plaintiff  L.  E.  Stacy  or  his  agent 
had  any  information  or  communication  from 
the  defendant,  Pegues,  and  he  necessarily 
admitted  the  verbal  statement  of  Mr.  Pol- 
lock, that  he  communicated  to  Stacy,  that 
Pegues  authorized  him  to  sell;  (2)  in  that 
there  were  no  facts  which  could  have  mis- 
led Stacy,  it  not  being  contended  that  the 
defendant  communicated  any  to  him;  (3)  in 
that  the  facts  relied  on  by  Stacy,  according 
to  the  referee,  were  contrary  to  the  statute 
of  frauds,  and  therefore  Stacy  could  not  be 
misled  by  them,  being  charged  with  knowl- 
edge of  the  law  relative  thereto. 

"Eighth.  The  referee  erred  in  not  holding 
that  the  alleged  contract  between  Peguea 
and  Pollock  was  nudum  pactum,  and  could 
not  be  relied  on. 

"Ninth.  In  not  holding  land  was  worth 
$20  an  acre  without  the  house,  and  in  hold- 
ing that  Pegues  was  damaged  only  $250, 
and  that  he  should  pay  the  costs  of  thia 
suit 

"Tenth.  He  erred  in  admitting  the  testi- 
mony of  Mr.  M.  Stacy  that  Mr.  Pollock  told 
him  that  Mr.  Pegues  had  agreed  to  the  trade 
and  consented  to  release  his  interest,  when 
the  same  was  mere  hearsay,  and  a  declara- 
tion of  Mr.  Pollock  in  his  own  favor,  and 
contrary  to  the  statute  of  frauds. 

"Eleventh*  He  erred  in  admitting  the  evi- 
dence of  Mr.  Pollock  that  he  told  M.  H.  Sta- 
cy that  Pegues  had  agreed  to  release  him 
from  his  trade,  for  the  reason  that  the  same 
was  hearsay,  a  declaration  in  witness'  own 
favor,  and  a  violation  of  the  statute  of 
frauds. 

"Twelfth.  He  erred  in  holding  that  the 
defendant  was  bound  by  a  contract  which 
Mr.  Pollock  thought  was  made,  but  which 
he  did  not  find  to  become  a  contract  by  the 
meeting  of  the  minds  of  the  parties  thereto. 

"Thirteenth.  He  erred  in  holding  that 
plaintiff  Stacy  could  rely  on  an  alleged  con- 
tract, which  he  must  have  known  was  void 
under  the  statute  of  frauds  and  for  want  of 
consideration,  on  which  to  base  an  estoppel, 
when,  if  he  knew  all  the  facts  which  he 
states,  he  must  have  known,  or  be  presumed 
to  know,  the  contract  was  void. 

"Fourteenth.  He  erred  in  holding  that  Mr. 
Stacy  is  in  such  position  as  to  be  caused  losa 
by  the  failure  to  get  the  whole  tract  of 
land,  when  it  is  admitted  that  Mr.  Stacy 
still  owes  $2,200  on  the  purchase  money,  out 
of  which  he  can  be  made  whole  for  any  loss 
he  may  suffer  by  the  inability  of  Mr.  Pol- 
lock or  his  principal  to  make  title  to  the 
whole. 

"Fifteenth.  He  erred  in  not  decreeing  that 
plaintiffs  execute  to  J.  W.  Pegues  a  good  and 
lawful  title  to  the  land  in  question  on  pay- 
ment of  the  amount  due  by  him  Into  court" 
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Tbe  drcnlt  decree  Ur  as  follows: 

'*Tbl8  action  was  begun  in  February,  1904» 
and  now  comes  before  me  upon  the  pleadings, 
testimony,  report  of  R.  T.  Caston,  Esq.,  ex- 
ceptions thereto,  and  argument  of  counsel. 
The  pleadings  and  testimony,  also  the  report 
ol  the  referee,  and  exceptions  thereto,  must 
be  read  as  a  part  of  this  decree. 

"Miss  Carrie  E.  Pollock  In  1901  owned 
about  400  acres  of  land  in  Chesterfield  coun- 
ty, bounded  on  the  north  by  Pegues  land, 
east  by  Great  Pee  Dee  river,  south  by  Britt 
lands,  and  on  the  west  by  public  road  lead- 
ing from  Cheraw,  S.  C,  to  Wadesboro,  N.  C. 
Late  in  1901  W.  P.  Pollods,  Esq.,  as  agent 
and  attorney  for  Miss  Carrie  E.  Pollock, 
rented  this  land  for  an  indefinite  time  to 
James  W.  Pegues,  the  defendant,  for  $160 
per  annum  for  uplands,  and  one-fourth  of  all 
crops  made  on  the  lowlands.  About  the  same 
time  W.  P.  Pollock,  as  agent  and  attorney  for 
his  sister  Miss  Carrie  E.  Pollock,  agreed 
orally  with  the  defendant  to  sell  to  him  thir- 
ty-flye  acres  of  said  land  at  $8,  with  interest, 
per  acre;  and  if  this  land,  as  laid  off,  em- 
braced buildings  on  the  place,  defendant  was 
to  pay  for  them  whatever  the  said  W.  P. 
Pollock  charged,  provided  his  charges  were 
reasonable.  Defendant  was  let  into  posses- 
sion of  the  premises.  Defendant  paid  $20 
on  his  purchase  of  the  thirty-five  acres  of 
land  on  February  14,  1902.  Near  the  close 
of  the  year  1903  W.  P.  Pollock,  Esq.,  re- 
ceived an  offer  of  about  $8  per  acre  for  the 
entire  tract,  but  the  purchaser  would  not  buy 
unless  be  could  get  the  thirty-five  acres  sold 
the  defendant  Mr.  Pollock  saw  the  defend- 
ant on  several  occasions,  and  finally  he  con- 
sented for  Mr.  Pollock  to  sell  to  Mr.  Stacy. 
The  referee  found  substantially  in  favor  of 
the  plaintiffs.    Both  sides  have  appealed. 

••The  first,  second,  third,  and  fourth  excep- 
tions of  the  plaintiffs  are  sustained,  and  must 
be  read  as  a  part  of  this  decree. 

••The  plaintiffs'  fifth  and  sixth  exceptions 
are  not  sustained,  and  are  overruled,  except 
as  hereinafter  they  may  be  modified  in  this 
decree  and  Judgment 

•*The  defendant's  first  exception,  if  well 
taken,  should  be  sustained.  1  think  that  the 
referee  meant  to  say  the  contract  for  rent 
to  be  paid  by  defendant  to  Miss  Pollock,  was 
$150  for  the  uplands.  9uch  a  conclusion  is 
sustained  by  the  evidence,  and  I  so  find. 

•'Defendant's  second  exception  is  overruled. 

•TThe  defendant's  third  exception  Is  over- 
ruled. The  referee,  in  passing  upon  issues 
between  gentlemen,  evidently  tried  to  use 
as  mild  and  gentle  language  as  he  could.  No 
Judicial  officer  is  unnecessarily  harsh.  As  I 
read  the  report,  the  referee  meant  to  decide 
in  favor  of  the  plaintiffs.  That  is  my  conclu- 
sion, and  I  so  hold. 

••The  defendant's  fourth,  fifth,  and  sij^th 
exceptions  are  overruled. 

•The  defendant's  seventh  exception  Is  over- 
ruled. That  is  the  important  exception  in 
the  case.    The  referee  has  discussed  the  stat- 


ute of  frauds,  estopt>el,  and  the  law  generally. 
I  can  add  very  little  to  what  he  has  said, 
and  only  cite  authorities.  The  defendant  was 
the  uncle  of  Miss  Pollock,  who  was  anxious 
to  sell  this  large  tract  of  land.  She  had,  by 
her  agent,  let  the  defendant  have  thirty-five 
acres  at  a  small  price  and  on  an  indefinite 
credit  He  had  paid  but  $20  on  the  purchase 
money.  A  purchaser  (Mr.  Stacy)  presents 
himself,  and  offers  to  buy  all  of  the  land  at 
a  good  price.  He  knows  of  the  agreement 
with  defendant,  or  has  heard  of  it,  and  will 
not  buy  any  of  the  land  unless  he  can  get 
it  all.  Defendant  hesitates,  but  finally  con- 
sents for  Mr.  Pollock  to  sell  all  of  the  land, 
after  arranging  how  he  can  be  compensated 
for  his  losses,  if  any.  Mr.  Stacy  is  told  this, 
and  he  concludes  his  trade,  and  pays  a  large 
cash  payment  on  the  purchase  money.  This 
estops  defendant  from  now  refusing  to  ac- 
knowledge what  he  said  to  Mr.  Pollock,  what 
was  told  to  Mr.  Stacy,  and  upon  which  he 
acted  and  paid  out  his  money. 

•*The  eighth  exception  is  overruled. 

••Defendant's  ninth  exception  is  overruled. 

•'Defendant's  exceptions  Nos.  ten  (10)  elev- 
en (11),  twelve  (12),  thirteen  (13),  fourteen 
(14),  and  fifteen  (15)  are  overruled.  These 
exceptions  are  Intended  to  reopen  the  entire 
case,  and  I  cannot  add  much  to  what  the 
referee  has  said,  and  I  do  not  think  that  it  is 
necessary  for  me  to  restate  and  discuss  the 
entire  case  in  its  details. 

As  to  the  defendant's  damages:  The  ref- 
eree finds  that  the  house  was  worth  $1(X), 
but  he  considered  the  house  and  the  thirty- 
five  acres  sold  to  defendant  together,  and 
valued  them  at  $20  per  acre,  or  $700.  De- 
fendant owed  the  plaintiff  $280  for  the  land, 
and  $100  for  the  house,  less  $20  paid,  mak- 
ing a  total  of  $300,  principal,  and  Interest 
thereon  to  January  1,  1904,  and  the  rent  due 
by  defendant;  and  we  have  the  amount  de- 
fendant is  due  the  plaintiff.  The  thirty-five 
acres  sold  to  defendant,  including  the  house, 
was  worth,  as  found  by  the  master,  $700. 
He  reports  that  the  plaintiff  should  pay  the 
defendant,  as  damages,  $250,  less  the  costs 
of  this  action.  That  is  about  the  actual  dam- 
age or  loss  the  defendant  has  sustained,  and 
I  concur  in  that  finding." 

Stevenson  &  Matheson,  for  appellant  Ed- 
ward Mclver,  for  respondents. 

POPE,  C.  J.  This  is  an  appeal  from  a 
decree  of  his  honor  Judge  James  Aldrich. 
In  order  to  understand  the  issues  here  in- 
volved, the  pleadings  will  be  reproduced,  and 
are  as  follows: 
••The  complaint  of  the  plaintiffs  shows: 
-(1)  That  in  the  year  A.  D.  1901  the  plain- 
tiff Carrie  E.  Pollock  was  lawfully  seised 
and  possessed  of  all  that  certain  piece,  par- 
cel, or  tract  of  land  in  Chesterfield  county, 
8.  C,  containing  400  acres,  more  or  less, 
bounded  •  •  •  the  said  land  having  been 
sold  under  foreclosure  or  mortgage  held  by 
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the  said  Carrie  E.  Pollock,  and  bid  off  by  the 
plaintiff  W.  P.  Pollock,  as  attorney  (but  no 
deed  made),  and  the  said  Carrie  B.  Pollock 
being  in  possession  thereof. 

**(2)  That  In  the  fall  of  the  said  year  1901 
the  said  W.  P.  Pollock,  as  agent  and  attorney 
for  the  said  Carrie  E.  Pollock,  contracted 
orally  with  the  defendant  to  lease  or  rent 
nnto  him  the  said  plantation  at  a  yearly 
rental  of  $150  per  annum  and  one-fourth  of 
all  crops  made  on  the  low  grounds,  the  said 
lease  being  for  an  indefinite  term  of  years; 
and  at  the  same  time  the  said  W.  P.  Pollock, 
as  agent  and  attorney  as  aforesaid,  agreed 
orally  with  the  said  James  W.  Pegues  to 
sell  unto  him  twenty-fire  acres  of  land  in  the 
southwest  corner  thereof,  bounded  by  the 
Britt  lands,  the  said  public  road,  and  the 
plantation  road  leading  through  said  planta- 
tion, provided  that  the  same  should  not  take 
in  any  buildings  on  said  place,  and  later 
agreed  orally  with  said  defendant  to  sell 
unto  him  thirty-five  instead  of  twenty-five 
acres,  at  $8  per  acre,  with  interest,  and,  in 
addition,  if  said  thirty-five  acres  of  land,  as 
laid  off  between  the  boundaries  above  given 
and  a  line  parallel  with  said  public  road, 
embraced  the  buildings  on  the  place,  the  said 
James  W.  Pegues  was  to  pay  whatever  the 
said  W.  P.  Pollock  charged  for  the  said 
buildings;  the  said  W.  P.  Pollock  simply 
agreeing  to  charge  a  reasonable  amount  for 
such  buildings,  with  Interest 

"(3)  That,  in  pursuance  of  all  the  foregoing, 
the  said  James  W.  Pegues  went  into  the  pos- 
session of  all  the  said  plantation,  and  for  the 
year  A.  D.  1002  he  paid  only  about  $88  on 
the  rent — the  said  W.  P.  Pollock  having  con- 
sented to  reduce  the  rent  for  said  year  to 
$100  on  account  of  the  poor  crop  made — ^and 
there  is  a  balance  due  the  plaintiff  Carrie 
E.  Pollock  of  about  $12  on  said  rent  for  said 
year.  That  some  time  during  the  winter 
of  1902-03,  or  the  spring  of  1903,  the  said 
James  W.  Pegues  paid  unto  the  plaintiff 
W.  P.  Pollock,  as  agent  and  attorney,  the 
sum  of  $25,  and  requested  that  it  be  credited 
on  the  purchase  of  said  thirty-five  acres  of 
land,  which  said  amount  is  all  the  said  de- 
fendant has  ever  paid  on  account  of  the 
purchase  of  said  land;  and  for  the  year  A. 
D.  1904  the  said  James  W.  Pegues  only  paid 
about  $99.50  on  the  rent  for  said  place  for 
said  year  of  $150,  thereby  leaving  a  balance 
due  thereon  of  about  $50.50. 

'*<4)  That  In  the  late  fall  of  1903  the  plain- 
tiff W.  P.  Pollock,  as  attorney  and  agent  as 
aforesaid,  went  to  the  said  James  W.  Pegues, 
and  proposed  to  him  that,  inasmuch  as  he 
had  an  opportunity  of  selling  the  whole  plan- 
tation, and  the  said  defendant  had  not  paid 
all  rent  due,  and  had  paid  practically  noth- 
ing on  the  purchase  price  of  said  thirty-five 
acres  of  land,  that  he  would  like  the  said  de- 
fendant to  agree  to  give  up  all  claim  to  the 
land  and  consent  for  said  W.  P.  Pollock  to 
convey  same  to  another,  and  proposed,  if 
tie  would  do  so  that  he  would  cancel  all  in- 


debtedness for  rent,  and  give  the  said  Pegues 
the  free  use  of  as  much  of  the  land  as  he 
cared  to  cultivate  for  the  year  1904,  and 
finally  to  give  him  $50  In  cash  in  addition. 
That  the  said  defendant,  after  more  than  one 
conference  with  said  W.  P.  Pollock,  declined 
said  proposition.  Thereupon  said  Pollock  de- 
manded of  said  Pegues  payment  for  said  thir- 
ty-five acres  of  land  at  $8  per  acre,  to  wit 
$280,  and  payment  for  the  buildings  thereon, 
which  are  embraced  in  said  thirty-five  acres 
the  sum  of  $150,  which  is  very  reasonable, 
if  not  very  low,  price  for  same,  and  interest 
thereon,  less  the  $25  paid,  and  the  balance 
due  on  rent,  and  offered  to  at  once  make  deed 
to  said  defendant  to  said  land ;  but  the  said 
defendant  positively  refused  and  failed  to 
pay  same,  and  said  he  would  not  and  could 
not  pay  more  than  $280 — that  Is  $8  per  acre 
for  the  thirty-five  acres.  The  said  W.  P. 
Pollock  then  proposed  that  he  would  go 
ahead  and  convey  said  place,  and  that  said 
Pegues  might  sue  this  plaintiff,  and  what- 
ever amount  he  might  get  judgment  for 
would  be  promptly  paid,  which  proposition 
was  declined.  Thereupon  the  said  W.  P.  Pol- 
lock proposed  that  he  would  convey  said 
lands  to  another,  and  the  said  J.  W.  Pegues 
should  yield  possession  thereof,  and,  if  he 
and  said  Pegues  could  not  agree  on  an  ami- 
cable settlement  that  they  would  each  ap- 
point a  disinterested  person,  and  those  two 
could  appoint  a  third  person,  who  should  fix 
the  amount  i^  anything,  which  should  be 
paid  to  said  Pegues;  and  the  said  Pegues 
agreed  to  the  said  proposition,  and  agreed 
for  said  Pollock  to  convey  said  lands. 

"(5)  The  said  W.  P.  Pollock,  as  agent  and 
attorney  for  said  Carrie  B.  Pollock,  for  the 
sake  of  convenience,  had  the  clerk  of  court  to 
make  title  to  him,  and,  after  the  said  agree- 
ment with  the  said  Pegues,  which  he  com- 
municated to  M.  H.  Stacy,  he  conveyed  by 
warranty  deed  all  of  said  tract  of  land  to 
said  M.  H.  Stacy,  and  the  said  M.  H.  Stacy 
by  deed  conveyed  same  to  L.  E.  Stacy,  who 
now  holds  the  title  thereto;  but  the  posses- 
sion was  retained  by  W.  P.  Pollock,  as  agent 
and  attorney  as  aforesaid,  until  the  1st  of 
January,  1905. 

•*<6)  That  thereafter  the  said  J.  W.  Pegues 
demanded  of  said  W.  P.  Pollock  the  sum  of 
$1,000,  which  was  refused,  and  said  W.  P. 
Pollock  proposed  to  leave  the  matter  to  three 
disinterested  parties,  as  was  the  agreement: 
but  the  said  Pegues  refused  to  do  so,  not- 
withstanding that  he  had  agreed  that  he 
would  do  so,  and  he  now  unlawfully  with- 
holds possession  of  said  thirty-five  acres  and 
the  buildings. 

*'(7)  That  the  original  agreement  between 
the  parties  has  been  broken  by  the  said  de- 
fendant, and  in  addition  thereto  the  same  has 
been  superseded  by  the  subsequent  agreement 
above  set  forth,  but  the  claim  of  the  defend- 
ant is  a  cloud  on  the  title. 

"Wherefore  plaintiffs  pray  judgment  that 
the  original  agreement  between  parties  b« 
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canceled  and  set  aside,  and  for  such  other 
and  further  relief  as  to  the  court  may  seem 
meet  and  proper,  and  for  costs." 

"The  defendant,  answering  the  complaint 
herein,  says: 

••First    For  a  first  defense: 

•*(1)  That  he  admits  the  allegations  con- 
tained in  the  first  paragraph  of  said  com- 
plaint 

•'(2)  That  he  denies  the  allegations  of  the 
second  paragraph  of  the  complaint  as  to  the 
rental  of  the  plantation  being  for  $150  per 
annum,  and  alleges  that  the  rent  to  be  paid 
for  that  part  of  the  plantation  not  bought  by 
this  defendant  was  to  be  two  bales  of  cotton, 
500  pounds  weight  each,  and  one-fourth  of 
all  the  crops  made  on  the  low  grounds,  ex- 
cept such  crops  as  were  planted  in  the  low 
grounds  by  this  defendant  This  he  was  to 
have  free  of  charge  for  looking  after  the 
other  crops  made  on  the  low  grounds  for 
W.  P.  Pollock.  And  he  alleges  that  the  said 
Pollock  received  one-fourth  of  all  such  crops. 
And  he  denies,  also,  that  he  was  to  pay  for 
the  house  what  the  said  W.  P.  Pollock  char- 
ged for  the  said  building,  and  alleges,  on  the 
contrary,  that  he  was  to  pay  a  reasonable 
charge  for  the  buildings,  if  they  were  em- 
braced in  the  lands  bought,  when  th^  were 
marked  out 

••(3)  He  alleges  that,  in  so  far  as  the  alle- 
gations in  the  third  paragraph  are  concern- 
ed, he  denies  that  he  only  paid  $88  on  the 
rent  and  denies  that  there  is  a  balance  due 
of  $12;  but  he  alleges,  on  the  other  hand, 
that  he  paid  two  bales  of  cotton,  which,  on 
account  of  shortage  in  the  weight,  left  a  bal- 
ance of  $12,  which  W.  P.  Pollock  agreed  to 
allow  him  for  hauling  the  rents  received 
from  the  low  grounds  to  Gheraw  for  him; 
and  he  denies,  further,  that  he  ever  agreed 
to  pay  anything  else  as  rent  for  the  lands 
not  purchased,  either  for  the  years  1903  or 
1902,  than  two  bales  of  cotton,  of  500  pounds 
weight  and  he  alleges  that  he  has  paid  and 
discharged  all  sums  due  for  rent  for  said 
lands.  He  denies  also  that  the  payment 
which  he  made  upon  the  land  was  at  the  date 
or  of  the  amount  alleged  in  said  paragraph. 

•*(4)  He  admits,  in  so  far  as  the  fourth  par- 
agraph of  the  complaint  Is  concerned,  that 
the  plaintiff  W.  P.  Pollock  did  endeavor  to 
get  this  defendant  to  surrender  his  rights, 
and  alleges  that  he  offered  him  so  much  of 
the  land  as  he  cared  to  cultivate  for  the  year 
1904,  and  $100  in  cash,  but  that  said  propo- 
sition was  declined,  and  that  he  offered  to 
pay  the  amount  of  the  purchase  money,  to 
wit,  $8  per  acre,  and  offered  further  to  pay 
what  was  reasonable  for  the  building,  but 
was  not  willing  to  pay  $150,  which  was  more 
than  double  the  value  of  the  said  building 
when  defendant  received  it.  He  denies  fur- 
tlier  and  most  positively  that  he  ever  agreed 
to  consent  to  a  sale  by  the  plaintiffs,  or 
either  of  them,  of  this  land  to  a  third  per- 
son, and  to  hold  possession  thereof  pursuant 
to  such  sale,  or  to  leave  the  damage  which 


he  should  suffer  thereby  to  disinterested  per- 
sons, or  that  he  would  sue  the  said  W.  P. 
Pollock  for  his  damages,  but  on  the  other 
hand,  he  positively  declined  to  allow  such 
sale,  and  they  failed  to  agree  to  any  such 
proposition.  He  further  alleges  that  he  has 
always  been  ready  and  willing  to  pay  for  the 
tract  of  land  under  the  contract  specified, 
and  he  is  now  ready  and  willing  to  do  so,  and 
take  his  title  according  to  said  contract,  and 
he  is  ready  to  pay  for  the  building,  which  he 
has  improved  and  added  to  and  made  habita- 
ble, at  whatever  it  was  reasonably  worth 
when  he  bought  it;  and  he  Is  ready  to  bring 
the  money  into  court  if  so  ordered,  and  take 
his  title  according  to  the  contract  under 
which  he  has  gone  into  possession  of  said 
property  and  has  improved  the  same. 

••(5)  That  defendant  has  not  sufficient  in- 
formation on  which  to  base  a  belief  as  to  the 
fifth  paragraph  of  the  complaint  and  de- 
mands strict  proof  thereof. 

•'(6)  That  defendant  admits  that  he  asked 
$1,000  for  his  land,  which  he  had  purchased 
and  gone  into  possession  of  and  had  improv- 
ed under  a  contract  for  a  title,  out  of  which 
$1,000  he  was  and  is  ready  and  willing  to 
settle  any  sums  which  he  may  be  owing  the 
plaintiffs,  or  either  of  them;  but  he  denies 
that  he  had  agreed  that  he  would  yield  pos- 
session, or  that  the  said  land  might  be  sold, 
or  that  he  withholds  unlawfully  the  said  pos- 
session of  said  tract 

••(7)  He  denies  that  the  agreement  had 
been  broken  by  himself,  but  alleges  that  it 
has  been  broken  by  the  plaintiff  W.  P.  Pol- 
lock; and  he  denies  that  it  has  been  super- 
seded by  any  subsequent  agreement,  or  that 
any  such  agreement  subsequent  thereto  has 
been  entered  into  by  him.  And  he  alleges 
that  he  has  gone  into  possession  of  the  land 
80  described  under  a  valid  contract  to  pur- 
chase, that  he  has  improved  -  the  same  in 
many  particulars,  and  that  he  is  ready  and 
willing  to  carry  out  his  contract  and  pay  for 
the  same  according  to  the  contract  and  ije 
desires  that  the  title  shall  be  made  to  him; 
and  he  alleges  that  all  the  plaintiffs  herein 
had  full  notice  of  his  rights  before  any  of 
the  transactions  relating  to  the  sale  to  other 
parties  occurred. 

••Second.  For  a  second  defense: 

••(1)  The  defendant  alleges  that  the  said 
contract  which  the  plaintiff  sets  up  in  para- 
graph 4  of  the  complaint  which  contract  this 
defendant  denies,  is  a  contract  relative  to  an 
interest  in  lands,  and  no  memorandum  there- 
of has  been  made  in  writing,  signed  by  this 
defendant  or  either  party  thereto,  and  there- 
fore the  same  is  void  under  the  statute  of 
frauds. 

••Wherefore  this  defendant  demands  that 
the  plaintiffs,  or  whichever  one  of  the  plain- 
tiffs has  the  legal  title,  be  required  to  exe- 
cute to  him  a  good  and  indefeasible  title  in 
fee  simple,  that  the  amount  that  is  due  and 
owing  by  this  defendant  under  the  contract 
made  for  said  lands  be  ascertained  and  de- 
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turmjiiied  1^  this  court,  and  that  he  be  per^ 
mitted  to  bring  same  into  court,  and  to  re- 
ceive the  title  agreed  upon  in  the  original 
contract,  and  for  such  other  and  further  re- 
lief as  to  this  court  seems  meet  and  proper." 
As  may  be  recalled  from  reading  the  plead- 
ings herein,  the  issue  paramount  to  all  oth- 
ers is  that  of  the  alleged  estoppel  of  the  de- 
fendant, J.  W.  Pegues,  from  asserting  an 
equitable  claim  upon  35  acres  of  land  now 
embraced  in  the  deed  of  412V^  acres  conyeyed 
to  M.  H.  Stacy  by  Miss  Carrie  E.  Pollock  on 
the  4th  of  January,  1901  The  alleged  es- 
toppel grows  out  of  this  state  of  facts,  to 
wit:  Carrie  B.  Pollock  in  1901,  through  her 
attorney,  W.  P.  Pollock,  made  a  ^arol  sale 
of  35  acres,  a  part  of  her  412^  acres,  at  $8 
per  acre;  and,  it  not  being  known  whether 
the  35  acres  so  sold  would  embraoe  the 
dwelling  house,  it  was  agreed  that,  if  such 
dwelling  house  should  afterwards  be  discov- 
ered to  be  located  on  the  said  35  acres,  James 
W.  Pegues  would  pay  the  sum  which  W.  P. 
Pollock,  as  attorney  for  said  Carrie  B.  Pol- 
lock, might  reasonably  require  therefor. 
Thereafter,  on  the  14th  of  February,  1902,  J. 
W.  Pegues  paid  the  sum  of  $20,  as  part  of 
the  purchase  money  of  said  lot  of  land,  and 
no  other  payment  has  ever  been  made  by 
him.  Near  the  close  of  the  year  1903,  after 
repeated  tf  orts  to  sell,  W.  P.  Pollock,  as  at- 
torney for  Carrie  E.  Pollock,  began  a  nego- 
tiation with  M.  H.  Stacy,  a  citizen  of  the 
state  of  North  Carolina,  looking  to  the  sale 
of  Miss  Pollock's  land,  Stacy  offering  $3,800 
tm  the  entire  tract,  Including  the  85  acres  of 
land  bargained  to  J.  W.  Peguea.  The  said 
M.  H.  Stacy  positiyely  refused  to  buy  any 
part  of  Miss  Pollock's  land  unless  l»  could 
obtain  the  land  bargained  to  J.  W.  Pegues. 
These  facts  were  communicated  by  W.  P. 
Pollock  to  the  said  J.  W.  Pegues,  and  Induce- 
ments were  ofTered  by  W.  P.  Pollock  to  the 
said  J.  W.  Pegues  in  order  to  induce  him  to, 
relinquish  his  claim  to  said  35  acres  of  land. 
Interview  after  interview  was  held  by  Pol- 
lock with  Pegues  without  accomplishing  any 
result  Finally  M.  H.  Stacy  agreed  to  meet 
W.  P.  Pollock  in  his  office,  at  Cheraw,  on  the 
evening  of  the  4th  day  of  January,  1904,  to 
hear  what  had  been  the  result  of  his  nego- 
tiations with  Pegues,  and,  if  fortunate,  to 
close  the  trade.  These  facts  were  fully  com- 
municated by  W.  P.  Pollock  to  J.  W.  Pegues 
at  an  interview  at  Chesterfield  Court  House 
on  the  afternoon  of  the  4th  of  January,  1904. 
As  a  final  outcome  of  those  negotiations.  It 
was  agreed  by  Pegues  with  Pollock  that  be 
should  convey  his  35  acres,  along  with  the 
other  lands,  to  M.  H.  Stacy,  at  the  price  of 
$8  per  acre  for  the  whole  tract,  and  that  J. 
W.  Pegues  would  come  to  Cheraw  on  Tuesday, 
the  5th  day  of  January,  1904,  to  see  Pollock 
as  to  what  amount  of  money  should  be  paid 
the  said  Pegues  for  his  surr^ider  of  his  claim 
on  the  35  acres  of  land  which  Pollock  was  to 
convey  to  M.  H.  Stacy.  M.  H.  Stacy  and 
Pollock  met  the  evening  of  January  4,  1904, 


whereupon  Stacy  paid  $1,100  in  cash,  and  ex- 
ecuted his  bond  and  mortgage  for  $2,200  to 
W.  P.  Pollock,  and  Pollock  thereupon  con- 
veyed the  41^  acres  to  the  said  M.  H. 
Stacy,  and  thereafter  the  said  M.  H.  Stacy 
conveyed  the  entire  tract  to  L.  B.  Stacy,  as 
whose  agent  he  had  purchased  the  same. 
On  the  next  morning  the  said  J.  W.  Pegues 
demanded  $1,000  for  his  interest,  which  Pol- 
lock declined  to  pay,  but  offered  to  leave  it 
to  the  award  of  the  three  arbitrators,  as  had 
been  previously  agreed  upon  by  Pollock  and 
Pegues,  but  this  Pegues  declined  to  do,  re- 
taining possession  of  the  land ;  hence  this  ac- 
tion. 

By  agreement  of  the  parties;  an  order 
was  passed  by  Judge  Watts,  wherein  all 
the  issues  of  law  and  fact  were  referred  to 
B.  T.  Caston,  Esq.,  as  fecial  referee.  A 
great  deal  of  testimony  was  offered  by 
both  parties  to  the  issues  raised  by  the 
pleadings.  The  report  of  said  special  referee 
was  made,  wherein  he  found  that  Pegues 
was  bound  by  the  representations  he  had 
made  to  Pollock,  and  which  Pollock  had  re- 
peated to  M.  H.  Stacy,  and  that  he  was 
thereby  estopped  from  alleging  any  claim 
to  the  thirty-five  acres  of  land  which  said 
Pegues  had  bargained  to  purchase  from  said 
Carrie  B.  Pollock.  To  this  report  both  par- 
ties 0;»laintiffs  and  defendant)  filed  excep- 
tions. The  whole  then  came  on  to  be  heard 
by  Judge  Aldrich,  who  rendered  his  decree, 
January,  1905,  wherein  he  sustained  some 
of  the  excepti<ms  of  the  plaintifCs,  overruling 
two  of  the  same,  but  overruling  all  of  the 
exceptions  of  the  defendant 

As  recommended  by  the  report  of  the  spe- 
cial referee,  Judge  Aldrich  adjudged  as  fol- 
lows: 

"(1)  That  the  plaintiff  Oarrie  B.  Pollock 
do  pay  to  the  defendant,  James  W.  Pegues, 
the  sum  of  $250,  less  the  costs  of  this  ac- 
tion, to  be  taxed  by  the  clerk  of  this  court 

"(2)  That  the  clerk  of  the  court  do  tax 
the  eosts  of  this  action,  after  legal  notice 
of  such  taxation  to  the  parties  here,  and 
that  the  plaintiff  do  pay  such  costs^  and  the 
remainder  of  the  $250  found  above  as  dam- 
ages  to  the  defendant 

"(3)  That  upon  the  payment  of  the  afore- 
said by  the  plaintiff  Carrie  E.  Pollock,  at 
her  attorney,  to  the  defendant  the  titie  of 
the  plaintiff  L.  E.  Stacy  i  and  to  the  thirty- 
five  acres  described  in  the  pleadings  herein 
as  having  been  contracted  to  be  sold  by 
Carrie  B.  Pollock  or  her  attorney,  W.  P.  Pol- 
lock, to  the  defendant  James  W.  Pegues, 
be,  and  hereby  la,  affirmed,  and  the  said 
James  W.  Pegues  be,  and  hereby  is,  forever 
estopped  from  in  any  manner  distributing 
the  titie  and  possession  of  the  said  U  EL 
Stacy. 

^(4)  This  decree  stops  with  the  roit  or 
accounting  for  rents,  on  January  1,  lOOi, 
and  nothing  after  that  date  is  included  here- 
in." 

Let  the  report  in  this  case  contain  a  copy 
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of  the  refaree*8  report,  and  the  ezceptfons 
thereto,  and  the  Jndge^a  decree. 

The  defendant  alone  appealed  from  the  de- 
cree of  Judge  Aldrich,  on  nine  grounds, 
which  we  win  hereafter  consider. 

The  first  and  second  grounds  of  appeal  are 
as  follows: 

"(1)  In  that  the  Judge  erred  in  holding 
competent  and  considering  the  testimony  of 
M,  H.  Stacy  that  W.  P.  Pollock  told  him  he 
had  arranged  the  matter  of  the  surrender  of 
the  place  with  J.  W.  Pegues,  and  told  him 
the  particulars  of  It;  this  heing  mere  hear- 
say,  and  Incompetent  and   Irrelevant. 

''(2)  Because  he  held  competent  and  con- 
sidered the  testimony  of  Mr.  Pollock  that 
he  had  told  said  M.  H.  Stacy  that  the  said 
matter  was  arranged,  and  also  considered 
and  held  competent  the  details  of  said  con- 
versation; same  helng  hearsay,  a  declara- 
tion in  his  own  favor  hy  the  witness  In  the 
absence  of  the  defendant,  and  Incompetent." 

And  the  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  and  ninth  are  as  follows: 

**(3)  Because  the  court  erred  in  finding 
as  a  matter  of  fact  that  the  defendant 
agreed  to  give  up  the  land  and  arbitrate  the 
damages. 

"(4)  Because  the  court  erred  In  holding 
that  the  defendant  was  bound  by  such 
agreement,  if  made;  the  same  being  with 
reference  to  an  interest  in  land,  and  void 
under  the  statute  of  frauds. 

"(5)  Because  the  Judge  erred  in  holding 
that  the  defendant  was  estopped  by  reason 
of  the  fact  that  M.  H.  Stacy  had  knowledge 
of  such  an  agreement;  the  same  being  error 
(a)  because  defendant  made  no  such  com- 
munication to  said  Stacy;  (b)  because,  if 
he  had  done  so,  Stacy  is  charged  with 
knowledge  of  the  law,  that  such  an  agree- 
ment must  be  in  writing  to  bind  the  de- 
fendant, and  his  knowledge  was  such  that 
he  could  not  have  been  misled  as  to  the  legal 
effect  of  such  an  agreement,  and  there  Is  no 
estoppel  where  the  party  Invoking  it  is  not 
misled. 

*'(6)  Because  it  appears  as  an  admitted 
fact  that  L.  E.  Stacy  had  traded  for  the 
land  on  Friday  before  the  conversation  in- 
voked as  an  estoppel  occurred  on  Monday; 
hence  he  could  not  have  been  misled  by 
that  conversation. 

"(7)  He  erred  in  holding  that,  by  apply- 
ing the  doctrine  of  estoppel,  the  statute  of 
frauds  can  be  avoided  In  transactions  rela- 
tive to  real  estate. 

•*(8)  He  erred  in  not  holding  that  the 
plaintiff  Stacy  was  fully  protected,  and 
could  not  invoke  the  doctrine  of  estoppel,  for 
the  reason  that  he  still  owed  far  more  than 
the  amount  of  land  which  was  lost,  and 
could  get  an  abatement  of  price  to  pro- 
tect him  from  loss. 

''<9)  He  erred  in  not  holding  that  the  agree- 
ment alleged  by  W.  P.  Pollock  and  denied 
by  J.  W.  Pegues — ^that  Mr.  Pegues  agreed 
to  allow  Mr.  Pollock  to  sell  the  land  in  dis- 


pute to  L.  B.  Stacy— was  void  fbr  want  of 
consideration.'* 

We  first  pass  on  the  sixth  exception.  We 
do  not  agree  that  the  testimony  established 
that  L.  E.  Stacy  had  traded  for  the  land 
on  the  Friday  before  the  Monday,  the  4th 
day  of  January,  1904.  On  the  contrary,  th** 
trade  was  not  made  until  the  latter  date 
This  ground  of  appeal  is  overruled. 

It  may  not  be  amiss  at  this  juncture  to 
ascertain  what  estoppel  means.  In  16  Cyc, 
at  page  679,  it  Is  held:  "In  the  broad  sense 
of  the  term,  'estoppel*  is  a  bar  which  pre- 
cludes a  person  from  denying  the  truth  of  a 
fact  which  has,  in  contemplation  of  law, 
becomes  settled  by  the  facts  and  proceed 
ings  of  judicial  or  legislative  officers,  or  b^ 
the  act  of  the  party  himself,  either  by  cop 
ventional  writing,  or  by  representations,  ex 
pressed  or  implied,  in  pals.**  Or  as  is  sai« 
in  Greenlears  Evidence,  c.  4:  "An  estoppe 
arises  where  a  man  has  done  some  act  whlc) 
the  policy  of  the  law  will  not  permit  him  U 
gainsay  or  deny."  In  11  A.  &  E.  Ency.  p. 
429,  it  is  said:  "Also  it  seems  to  be  well 
established,  as  a  general  rule,  that  if  a  man 
knowingly  suffers  another  to  purchase  and 
expend  money  on  land  under  an  erroneous 
opinion  of  title,  though  he  does  it  passively 
by  looking  on,  without  making  known  his 
claim,  he  shall  not  afterwards  be  permitted 
to  exercise  his  legal  right  against  that  per- 
son. This  rule  is  especially  applicable 
where  the  owner  has  encouraged  the  par- 
ties to  deal  with  esLCh  other  in  such  sale  abd 
purchase."  By  the  same  author  Just  quoted, 
at  page  424,  It  Is  said:  **ro  constitute  an 
estoppel  by  misrepresentation  or  conceal 
ment  of  facts  certain  prerequisite  facts 
must  be  proved.  As  fraud  is  not  presumed, 
but,  when  charged,  must  be  strictiy  proved, 
the  authorities  uniformly  hold  that  the  evi- 
dence to  establish  the  essential  elements 
of  an  estoppel  by  conduct  or  misrepresenta- 
tion must  be  clear,  precise,  and  unequivocal. 
And  it  has  been  held  that  this  rule  should  be 
strictly  applied  where  the  estoppel  is  in- 
voked against  a  claim  to  real  estate.  The 
doctrine  is  opposed  to  the  letter  of  the  stat- 
ute of  frauds  aiid  would  greatly  tend  to  the 
Insecurity  of  titles  if  they  were  allowed 
to  be  affected  by  parol  evidence  of  light  and 
doubtful  character.  It  Is  held  that  the  facts 
necessary  to  work  an  estoppel  must  appear 
affirmatively."  To  the  same  effect,  2  Pom. 
Eq.  Jur.  §  808.  Also  in  section  807  of  the 
same  author  it  is  said:  "The  general  rule 
is  that,  if  a  person  interested  in  an  es- 
tate knowingly  misleads  another  in  dealing 
with  the  estate  as  if  he  were  not  interested, 
he  will  be  postponed  to  the  party  misled, 
and  compelled  to  make  his  representations, 
specifically  good.  It  applies  to  one  who  deniea 
his  own  title  or  incumbrance  when  Inquired 
of  by  another  who  is  about  to  purchase  the 
land,  or  to  loan  money  upon  it  as  security, 
to  one  who  knowingly  suffers  another  to 
deal  with  the  lands  as  though  it  were  his 
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own,  to  one  who  suffers  another  to  expend 
money  in  Improvements  without  giving  no- 
tice of  his  own  claim,  and  the  like;  this 
equity  being  merely  an  instance  of  fraud, 
which  is  evidence  of  an  Intent  to  deceive." 
Continuing  the  same  quotation,  the  author 
says:  "It  Is  opposed  to  the  letter  of  the 
statute  of  frauds,  and  it  would  greatly  tend 
to  the  insecurity  of  titles  if  they  were  al- 
lowed to  be  affected  by  parol  evidence  of 
light  or  doubtful  character."  Our  own  deci- 
sions fully  sustain  this  doctrine,  as  will  be 
seen  by  Chambers  v.  Bookman,  67  S.  C.  432, 
46  S.  E.  39;  Bethune  v.  McDonald,  35  S. 
C.  88,  14  S.  B.  674;  Gaston  v.  Brandenburg, 
42  S.  C.  348,  20  S.  B.  157;  Dunlap  v.  Gooding 
and  Elliott,  22  S.  C.  548.  The  tenor  of  these 
decisions  and  quotations  from  eminent  au- 
thors abundantly  shows  that  the  seventh 
ground  of  appeal  must  be  overruled. 

Having  determined  the  law  relating  to  es- 
toppel, we  will  now  discuss  the  facts  here 
Involved;  always  remembering,  however, 
that  the  circuit  Judge  has  decided  adversely 
to  the  defendant  in  his  construction  of  the 
testimony,  and  It  will  require  the  appellant 
to  advance  testimony  sufficient  to  overcome 
this  finding  of  the  circuit  Judge. 

In  the  first  place,  it  may  be  observed,  as  to 
the  admission  of  the  testimony  by  parol,  in- 
asmuch as  fraud  may  be  said  to  be  herein 
involved,  the  admission  of  such  testimony 
was  a  necessity.  It  may  not  be  amiss  to 
remind  parties  to  this  action  that,  of  all 
gross  carelessness  relating  to  titles  of  real 
estate,  the  conduct  of  W.  P.  Pollock  and 
James  W.  Pegues  furnishes  an  Instance.  In 
1901,  when  the  35  acres  were  bargained  by 
W.  P.  Pollock,  no  minute  of  this  transaction 
was  made.  There  was  no  plat  of  said  lands 
made  by  a  surveyor.  Indeed,  the  only  evi- 
dence of  a  written  character  was  the  receipt 
bf  $20  paid  on  the  14th  of  February,  1902, 
long  after  the  trade  Itself  was  made.  It 
was  not  known  whether  the  dwelling  house 
was  on  the  35  acres  of  land.  The  minds  of 
these  men  never  met  as  to  what  value  should 
be  placed  on  the  dwelling  house,  and  at  this 
date  that  condition  of  things  exists;  one 
claiming  it  Is  worth  $50,  and  the  other  at 
least  $150.  The  same  uncertainty  existed  in 
the  minds  of  the  parties  as  to  what  the  rent 
should  be.  These  matters  are  mentioned  to 
show  that  parol  testimony  was  absolutely 
necessary  to  fix  the  status  of  this  35  acres 
of  land,  as  between  Mr.  Pollock  and  Mr. 
Pegues.  There  being  nothing  in  writing,  all 
testimony  was  by  parol,  but  now  what  shall 
we  say?  The  rights  of  W.  P.  Pollock  are  not 
involved,  because  he  has  transferred  the  le- 
gal title  to  all  these  lands  to  M.  H.  Stacy, 
who  has  in  turn,  deeded  them  to  L.  E.  Stacy, 
both  of  whom  are  innocent  parties.  The 
question  now  comes  as  to  whether  the  wit- 
ness M.  H.  Stacy  may  testify*  giving  a  de- 
tailed statement  of  W.  P.  Pollock's  repre- 
sentation of  J.  W.  Pegues'  authority  to  him 
to  sell   the  35   acres   of  land.     James   W. 


Pegues  had  an  equity  arising  out  of  a  parol 
agreement  respecting  the  85  acres  of  land. 
Stacy  would  not  purchase  any  of  the  land 
unless  he  could  obtain  the  35  acres  in  the 
possession  of  J.  W.  Pegues.  This  fact  was 
known  to  both  Pegues  and  Pollock.  Stacy 
knew  that  Pollock  had  gone  to  see  Pegues  on 
Monday,  Just  before  he  received  his  title. 
It  is  a  part  of  the  history  of  the  transaction 
for  Stacy  to  be  able  to  tell  what  representa- 
tions Pollock  made  to  him  as  coming  from 
J.  W.  Pegues.  W.  P.  Pollock  insists  that 
every  word  that  he  detailed  to  Stacy  was  ut- 
tered by  J.  W.  Pegues  a  few  hours  before  he 
met  Stacy.  It  is  true,  Pegues  now  denies 
that  he  uttered  such  words  to  Pollock  on  that 
day.  We  have  given  this  matter  a  most  care- 
ful consideration,  and  must  say  that,  as 
the  result  of  that  investigation  by  us,  we 
have  reached  the  deliberate  conclusion  that 
W.  P.  Pollock  has  told  the  exact  truth  in 
what  he  states,  and  that,  on  the  contrary,  J. 
W.  Pegues  is  more  than  mistaken  in  what  he 
states  as  to  the  agreement  between  himself 
and  W.  P.  Pollock.  It  was  no  part  of  Pol- 
lock's mission  to  Chesterfield  Court  House  on 
Monday,  January  4,  1904,  to  ascertain  what 
J.  W.  Pegues  should  pay  for  the  dwelling 
house  on  the  85  acres.  He  was  seeking  to 
protect  the  estate  in  land  of  his  young  sister, 
Involving  several  thousand  dollars.  It  was 
to  see  about  the  sale  of  his  sister's  lands  that 
he  sought  this  Interview  with  J.  W.  Pegues. 
What  W.  P.  Pollock  has  represented  as  com- 
ing from  J.  W.  Pegues  is  sustained  by  the 
fact  that,  on  the  train  on  his  way  from 
Chesterfield  Court  House  to  Cheraw,  he  told 
his  friend  Mr.  Matheson  all  that  he  testifies 
that  he  told  Stacy.  And  when  he  reached 
Cheraw  that  evening  he  told  M.  H.  Stacy  the 
same  state  of  facts.  And  he  is  further  sus- 
tained by  J.  W.  Pegues  himself,  who  said  in 
his  testimony:  "I  had  promised  Mr.  Pollock 
that  I  would  see  him  that  morning,  which 
was  Tuesday,  the  14th  day  of  January,  1904. 
In  that  Interview,  after  a  while,  I  said, 
*  Willie,  what  have  you  done  about  that  land?' 
He  said,  'I  have  sold  it,  and  made  the 
deeds.'  I  didn't  say  anything  for  some  time, 
and  then  I  told  him,  of  course,  I  had  noth- 
ing more  to  say.  He  asked  me  what  I  would 
take  for  the  land,  and  I  told  him  $1,000." 
From  Mr.  Pollock's  testimony  the  following 
is  extracted:  "To  show  further  that  I  can- 
not be  mistaken  as  to  its  being  exactly  as  I 
stated,  when  he  came  down  the  value  of  the 
house  was  not  mentioned,  but  I  asked  him 
what  he  would  be  willing  to  take  to  close 
the  matter  up;  that  I  had  gone  ahead  and 
sold  upon  our  understanding;  and  he  said 
$1,000."  If  James  W.  Pegues  did  not  author- 
ize William  P.  Pollock  to  make  the  repre- 
sentation to  M.  H.  Stacy  that  he  did,  then 
there  was  a  fraud  perpetrated  by  him ;  but, 
on  the  contrary,  if  James  W.  Pegues  did  au- 
thorize W.  P.  Pollock  to  convey  the  85  acres 
to  M.  H.  Stacy,  Including  his  claim  of  the 
35  acres,  and  denies  it,  as  he  now  does,  then 


8.0.) 


BBYNOLDS  t.  PHILIPa 


623 


he  is  guilty  of  a  fraud.  We  are  satisfied 
that  W.  P.  Pollock  has  heen  guilty  of  no 
fraud,  hut  that  James  W.  Peguee  did  make 
the  agreement  as  charged  by  Pollock,  and 
that  Stacy  did  purchase  upon  the  representa- 
tion repeated  as  coming  from  James  W.  Pe- 
gues;  that  he  would  not  have  made  the 
purchase,  except  for  his  reliance  upon  the 
representation  made  by  James  W.  P^ues; 
that  Stacy  thereby  was  misled  to  his  preju- 
dice by  James  W.  Pegues;  that  the  testi- 
mony of  Stacy  and  of  Pollock  was  necessary 
to  uncloak  this  wrong ;  hence  such  testimony 
was  admissible.  We  must  therefore  over- 
rule the  first  and  second  exceptions. 

From  a  careful  examination  of  the  testi- 
mony, we  find  that  the  defendant  did  agree 
to  give  up  the  land  and  arbitrate  the  dam- 
ages. The  third  ground  of  appeal  is  there- 
fore overruled. 

We  find  that  the  circuit  court  did  not  err 
in  holding  that  the  defendant  was  bound  by 
bis  agreement,  although  it  was  with  refer- 
ence to  an  interest  in  land,  and  it  was  not 
void  under  the  statute  of  frauds.  We  find 
that  the  agreement  was  clear  and  explicit, 
and  would  be  a  fraud  upon  the  rights  of 
Stacy  if  not  upheld.  The  fourth  ground  of 
appeal  is  therefore  not  sustained. 

As  to  the  fifth  ground  of  appeal,  we  can- 
not sustain  the  same,  on  the  grounds  al- 
ready advanced  by  us.  It  is  therefore  over- 
ruled. 

We  cannot  hold  that  Stacy  could  be  fully 
protected  by  reason  of  the  fact  that  he  still 
owes  12,200  on  the  land.  He  was  fully  en- 
titled to  every  acre  of  the  412^  acrea  He 
refused  to  buy  except  as  an  entirety.  This 
ground  of  appeal  is  unsustained. 

Lastly,  we  cannot  agree  to  the  ninth  ground 
of  appeal,  for  there  was  a  full  consideration, 
even  as  to  James  W.  Pegues.  This  ground  of 
appeal  is  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  aflirmed. 

WOODS,  J.  I  concur  in  the  conclusion 
that  the  defendant  was  eBtoppeO.  from  claim- 
ing any  Interest  in  this  land  against  the 
plaintiffs  M.  H.  Stacy  and  L.  B.  Stacy  by  his 
agreement,  communicated  to  them  under  au- 
thority from  him,  and  upon  which  they  act- 
ed in  purchasing,  that  he  would  claim  no 
interest  in  the  land,  and  would  look  to  W.  P. 
Pollock,  Esq.,  for  compensation.  Moore  v. 
Trimmier,  32  S.  0.  525,  11  S.  E.  548;  Shu- 
ford  V.  Shingler,  80  S.  O.  612,  8  S.  B.  799; 
Williamson  v.  Jones,  4  Am.  &  Bug.  Dec.  in 
Equity,  299,  notes  24,  25,  26. 

JONES,  J.,  concura  in  the  result 

OART,  A.  J.  The  agreement  entered  into 
between  J.  W.  Pegues  and  W.  P.  Pollock 
was  not  executory  or  conditional,  in  so  far  as 
it  conferred  upon  W.  P.  Pollock  the  right  to 
sell  the  land  to  M.  H.  Stacy,  which  could 


be  exercised  Immediately  after  the  agree- 
ment. The  fact  that  the  agreement  was  ex- 
ecutory as  to  the  amount  of  compensation  to 
be  paid  J.  W.  Pegues  did  not  prevent  W.  P. 
Pollock  from  conveying  the  land  before  the 
amount  of  compensation  was  ascertained. 
As  the  conduct  of  J.  W.  Pegues  induced  oth- 
ers to  deal  with  the  land,  be  was  thereby  es- 
topped from  setting  up  the  plea  that  the 
agreement  was  void  under  the  statute  of 
frauds. 

For  these  reasons,  I  concur  in  the  result 
announced  in  the  opinion  of  Mr.  Chief  Jus- 
tice POPE. 


(72  8.  C.  61) 
REYNOLDS  v.  PHILIPS. 

(Supreme  Court  of  South  Carolina.     June  27, 
1905.) 

Magistbats— JUBISDICnON . 

An  action  for  possession  of  chattels  of  the 
value  of  $100,  and  for  $75  damages,  or,  if  they 
cannot  be  returned,  for  a  judgment  for  $175, 
is,  under  Const,  art  5,  |  21,  m  excess  of  the 
jurisdiction  of  a  magistrate. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  81, 
Cent.  Dig.  Justices  of  the  Peace,  H  14^172.] 

Appeal  from  Common  Pleas  Circuit  Court 
Of  Richland  County;  Gary,  Judge. 

Action  by  Jim  Reynolds  against  Sl  E.  Phil- 
ips and  others.  From  an  order  of  the  cir- 
j  cult  court  dismissing  a  magistrate's  Judg- 
ment for  plaintiff,  he  appeals.    Affirmed. 

De  Pass  &  De  Pass,  for  appellant  P.  T. 
Youmans  ajnd  H.  P.  Green,  for  respondent 

GARY,  A.  J.  This  appeal  raises  the  ques- 
tion as  to  the  jurisdiction  of  a  magistrate  in 
claim  and  delivery  proceedings.  The  action 
was  commenced  in  a  magistrate's  court  to  re- 
cover the  possession  of  certain  chattels,  or, 
if  a  return  thereof  could  not  be  had,  then 
for  $100,  the  alleged  value  thereof,  together 
with  $75  damages.  The  trial  resulted  in  a 
verdict  for  the  plaintiff  against  the  defend- 
ant for  the  possession  of  the  property,  or,  in 
case  a  return  thereof  could  not  be  had,  for 
$100,  the  value  thereof,  and  $50  damages. 
The  defendant  appealed  to  the  circuit  court 
on  the  ground  that  the  magistrate  did  not 
have  jurisdiction,  as  the  amount  claimed  ex- 
ceeded $100.  This  ground  was  sustained  by 
the  circuit  judge,  and  the  plaintiff  appealed 
from  his  ruling.  Section  21,  art  5,  of  the 
Constitution,  provides  that  "magistrates  shall 
have  jurisdiction  in  such  civil  cases  as  the 
General  Assembly  may  prescribe:  provided, 
such  jurisdiction  shall  not  extend  to  cases 
where  the  value  of  property  in  controversy 
or  the  amount  claimed  exceeds  one  hundred 
dollars."  The  proviso  sets  forth  two  classes 
of  cases  as  to  which  the  jurisdiction  of 
magistrates  shall  not  extend:  (1)  Where  the 
value  of  property  in  controversy  exceeds 
$100;  and  (2)  where  the  amount  claimed  ex- 
ceeds $100.    The  plaintiff  claimed,  first,  the 
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return  of  the  property,  together  with  $76 
damages,  and,  second,  $100,  the  value  of  the 
property,  and  $75. damages  for  its  unlawful 
detention.  In  case  a  return  thereof  could  not 
be  had.  The  question  of  jurisdiction  is  to  be 
determined  by  the  amount  claimed,  and,  as 
the  amount  claimed  In  this  action  exceeds 
$100,  the  magistrate  did  not  have  jurisdlc- 
Uon.  Catawba  Mills  v.  Hood,  42  S.  C.  203, 
20  S.  El  91;  Corley  v.  Evans,  69  S.  C.  520, 
48  S.  E.  459.  This  conclusion  is  strength- 
ened by  bearing  In  mind  the  characteristics 
of  the  action  in  claim  and  delivery.  The 
statutory  action  of  claim  and  delivery  Is 
practically  a  combination  of  the  former  ac- 
tions of  replevin  and  trover.  Replevin  was 
an  action  to  recover  the  possession  of  specific 
chattels,  together  with  damages  for  their  un- 
lawful detention.  Trover  was  an  action  for 
damages  arising  out  of  the  unlawful  conver- 
sion of  personal  property.  In  so  far  as  the 
plaintiff's  action  sought  to  recover  the  pos- 
session of  the  chattels  it  partook  of  the  na- 
ture of  replevin,  but  In  so  far  as  It  claimed 
the  value  of  the  property  and  damages  It  re- 
sembled the  action  of  trover.  The  action  of 
claim  and  delivery  Is  even  more  assimilated 
•  to  the  action  of  trover  than  to  the  action  of 
replevin.  Tittle  v.  Kennedy,  71  S.  C.  1,  50  S. 
B.  544.  The  complaint,  In  effect,  states  two 
distinct  causes  of  action,  though  in  the  al- 
ternative. The  dual  nature  of  the  action 
finds  expression  in  the  Judgment  which  the 
plaintiff  is  entitled  to  recover  in  such  ac- 
tion. The  alternative  Judgment  for  the  value 
of  the  property  will  be  enforced  as  effect- 
ually as  the  Judgment  for  the  recovery  of 
the  possession  of  the  chatteL  Archer  v. 
Long.  47  S.  C.  556,  25  S.  E.  84.  The  plaintiff 
has  the  right  to  elect  whether  he  will  bring 
his  action  to  recover  possession  of  the  specific 
chattel,  or  for  damages  for  the  unlawful  con- 
version. RJchey  v.  pu  Pre,  20  S.  C.  6.  Not 
only  is  he  entitled  to  exercise  this  right  be- 
fore commencing  his  action,  but  he  may 
make  his  election  thereafter.  It  may  even 
be  made  In  the  circuit  court  when  there  is 
an  appeal  from  the  Judgment  rendered  in  the 
magistrate's  court  Joplin  v.  Carrier,  11  S. 
0.  327;  Williams  v.  Irby,  16  S.  0.  371.  The 
reason  why  the  plaintiff  Is  permitted  to  waive 
or  withdraw  one  remedy  and  still  recover 
upon  the  other  Is  because  they  are  distinct 
and  independent  If  the  plaintiff  had  sim- 
ply brought  his  action  for  $100,  the  value  of 
the  property,  and  $75  damages,  the  magis- 
trate could  not  have  entertained  Jurisdiction. 
The  fact  that  he  also  claimed  the  return  of 
the  property,  valued  at  $100,  together  with 
$75  damages,  was  an  additional  reason  why 
the  magistrate  could  not  try  the  case,  and  it 
could  not  be  successfully  urged  as  conferring 
Jurisdiction.  It  would  be  anomalous  to  hold 
that  an  f^ddltional  claim  bad  tbe  effect  of 
reducing  the  amount  In  controversy  so  as  to 
br^g  it  within  Jurisdictional  limits. 

It  is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  b^  affirmed. 


(n  a  a  74) 


STATE  T.  DEAN. 


(Supreme  Court  of  South  Carolina.     July   1, 
1905.) 

1.  Cbiminal  Law— Instructions. 

vviicre  a  cnarge  as  given  substantially  in- 
cludes requests,  refusal  to  give  them  is  not 
error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14. 
Cent.  Dig.  Criminal  Law,  §  2011.] 

2.  Witness  —  Refbesiiing    Memory  —  Evi- 
dence on  Former  Trial. 

A  witness  may  refresh  his  memory  from 
notes  taken  by  counsel  or  other  persons  at  a 
former  trial,  or  from  his  own  testimony  at 
such  trial,  or  from  a  copy  of  the  same. 

[Ed.  Note. — For  cases  in  point,  see  voL  50, 
Cent  Dig.  Witnesses,  {  885.] 

3.  Homicide— Declarations  of  Defendant. 

On  trial  for  homicide*  declarations  of  de- 
fendant made  before  the  homicide  as  to  what 
he  intended  to  do  are  inadmissible  in  his  de- 
fense. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  I  928.] 

4.  Same— Reputation  of  Deceased. 

On  trial  for  murder  the  reputation  of  de- 
ceased for  violence  cannot  be  shown  by  evi- 
dence of  specific  acts  of  violence,  with  which 
defendant  was  not  connected. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  20^ 
Cent.  Dig.  Homicide,  H  314,  317.} 

3.  Same— lNSTRUOTTONfr-49ELF-DBFEN8E. 

A  modification  of  a  request  of  defendant 
on  trial  for  homicide  that  a  man  is  not  bound, 
if  his  life  is  in  danger,  to  wait  until  he  has 
received  a  fatal  wound  or  some  sreat  bodily  in- 
jury before  he  takes  the  life  of  his  assailant, 
by  adding  that  the  law  woald  not  require  a 
man,  before  he  could  act  in  self-defense,  to 
wait  until  he  was  shot  down  or  wait  until  he 
was  bit,  was  merely  explanatory,  and  did  not 
materially  change  the  reqaest 
a  Same. 

A  request  as  to  the  law  of  self-defense  not 
including  the  principle  that  defendant  cannot 
set  up  such  plea  unless  she  was  without  fault 
in  brmging  on  tiie  difficulty  was  properly  re- 
fused. 

Appeal  from  General  Sessions  Circuit 
Court  of  Spartanburg  County;  Gary,  Judge. 

Harry  Deah  was  convicted  of  murder,  and 
appeals.    Affirmed. 

The  following  are  defendant's  exceptions: 
"(1)  That  his  honor  erred  In  permitting  tbe 
witness  J.  W.  Smith,  while  testifying,  to 
read  bis  .testimony  given  at  tbe  former  trial; 
the  court  holding  that  he  had  a  right  to  do 
so  for  the  purpose  of  refreshing  bis  recollec- 
tion as  to  the  correctness  of  what  he  was 
testifying  to  In  this  trial.  The  error  being 
that  tbe  witness  bad  no  tight  to  be  allowed 
access  to  that  testimony  while  on  the  stand; 
the  state  thereby  improperly  and  Illegally 
getting  to  the  jury  the  testimony  of  their 
witness  given  at  the  former  trial,  which  was 
more  to  its  liking,  and  thereby  also,  in  effect, 
contradicting  their  own  witness,  in  violation 
of  tbe  rules  of  evidence. 

"(2)  That  hU  honor  erred  in  not  permit- 
ting tbe  witness  Lewis  McMillan  to  testify 
as  to  the  declaration  made  to  bim  by  the 
defendant  as  he  was  leaving  home  that  day 
upon  tbe  trip  which  ended  Ui  the  homicide. 
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Tbe  error  being  that  such  declaration  was 
permissible  as  being  explanatory  of  tbe  de- 
fendant's conduct,  made  contemporaneoualy 
with  bis  departure  from  borne. 

''(3)  That  bis  bonor  erred  in  excluding  tbe 
following  from  tbe  statement  of  wbat  Mrs. 
McMillan  would  testify  if  present,  to  wit, 
tbat  tbe  defendant  stated  upon  leaving 
bome,  about  balf  an  hour  before  tbe  sboot- 
ing  of  Miller  McKlnney,  tbat  be  was  going 
to  Sam  Nesbitt's  to  get  some  watermelons, 
and  tbat  tben  be  was  going  to  belp  bis  fa- 
ther on  the  farm.'  Tbe  testimony  being 
properly  admissible  as  being  tbe  expression 
of  tbe  defendant,  indicating  tbe  purpose  of 
bis  movement  about  one-half  hour  before 
homicide,  indicating  a  peaceable  purpose. 

"(4)  That  his  honor  erred  In  not  permit- 
ting tbe  witness  Martha  Dean  to  testify  to 
acts  of  violence  committed  upon  her  by  the 
deceased  a  few  months  before  the  homicide, 
notwithstanding  the  defendant  knew  of 
those  acts  of  violence  before  and  at  the  time 
of  the  homicide;  bis  bonor  holding  tbat  the 
rule  is  that  only  the  general  character  for 
violence  of  the  deceased  can  be  proven,  and 
not  any  specific  acts  of  violence,  even  if  the 
defendant  knew  of  them.  Such  ruling  is  di- 
rectly opposed  to  tbe  decisions  of  courts  of 
appeal  in  this  state,  beginning  with  the  case 
of  State  V.  Smith,  12  Rich.  Law,  430. 

"(5)  That  bis  honor  erred  in  not  allowing 
tbe  defendant  to  testify  as  to  tbe  particulars 
of  tbe  difficulty  which  be.  bad  beard,  prior 
to  tbe  homicide,  bad  taken  place  between  the 
deceased  and  Martha  Dean;  his  honor  er- 
roneously ruling  tbat  it  was  not  competent  to 
go  into  tbe  particulars  of  any  previous  dif- 
ficulty which  tbe  deceased  had  had  with  any 
one,  even  if  such  particulars  were  known  to 
tbe  defendant  prior  to  the  homicide,  thereby 
overruling  tbe  decisions  of  tbe  Court  of  Ap- 
peals and  tbe  Supreme  Ck)urt  of  this  state. 

"(6)  That  bis  honor  erred  in  making  the 
same  ruling  in  reference  to  the  difficulty  be- 
tween the  deceased  and  G.  S.  Jones,  and  in 
not  permitting  tbe  defendant  or  said  O.  S. 
Jones  to  testify  in  reference  to  it,  notwith- 
standing the  fact  that  said  defendant  was 
informed  of  the  particulars  of  said  difficulty 
prior  to  tbe  homicide,  and  which  difficulty 
was  a  recent  occurrence.  The  error  being 
tbe  same  as  in  the  last  exception. 

**(7)  That  bis  honor  erred  in  making  the 
same  ruling  in  reference  to  the  difficulty  be- 
tween the  deceased  and  W.  L.  Clyde,  and  in 
not  permitting  the  defendant  or  said  W.  L. 
Clyde  to  testify  in  reference  to  it,  notwith- 
standing the  fact  that  said  defendant  was 
informed  of  the  particulars  of  said  difficulty 
prior  to  the  homicide,  and  which  difficulty 
was  a  recent  occurrence.  The  error  being 
tbe  same  as  In  tbe  last  exception. 

"(8)  That  bis  honor  erred  in  excluding  tbe 
following  portion  of  A.  J.  Suttles'  testimony: 
'Was  present  at  Sloan's  store  when  tbe  dif- 
ficulty arose  between  Clyde  and  the  deceas- 
od.    Clyde  and  McKlnney  bad  b^n  engaged 


in  playing  crackaloo.  McKlnney  was  sit- 
ting on  a  box.  He  and  Clyde  were  cursing 
each  other.  McKlnney  suddenly  drew  his 
pistol  from  his  pocket  and  tried  to  shoot 
Clyde,  but  was  prevented  by  witness  and 
others  from  shooting  blm.  Clyde  was  un- 
armed and  drunk.'  Tbe  error  being  that  the 
same  was  admissible  under  State  v.  Smith; 
tbe  defendant  having  testified  that  be  bad 
heard  of  tbat  difficulty,  and  tbe  same  having 
been  a  recent  occurrence. 

*'(9)'  £Us  bonor  erred  in  not  charging  de- 
fendant's fifth  request,  to  wit,  'A  man  is  not 
bound,  if  bis  life  is  in  danger  or  peril,  to 
wait  until  be  has  received  a  fatal  wound,  or 
has  some  great  bodily  injury  Infilcted  upon 
blm,  before  he  can  take  tbe  life  of  his  as- 
sailant,' and  by  adding  thereto  this  modifica- 
tion, 'The  law  would  not  require  a  man,  be- 
fore be  could  act  in  self-defense,  to  wait  xm- 
til  be  was  shot  down — ^wait  until  be  was  bit' 
Tbe  error  being  that  tbe  modification  indi- 
cated to  tbe  Jury  that  tbe  defendant  would 
have  to  wait  until  Just  a  moment  before  be- 
ing himself  shot  or  bit  before  be  himself 
could  shoot,  such  modification  being  a  seri- 
ous abridgment  of  the  right  of  self-defense 
of  one  in  imminent  danger. 

"(10)  That  he  erred  in  refusing  to  charge 
defendant's  sixth  request,  to  wit:  "The  right 
of  self-defense  is  founded  on  tbe  law  of  na- 
ture, and  is  not  superseded  by  the  laws  of 
society.  It  is  a  right  which  every  one  brings 
into  society,  except  so  far  as  the  laws  of 
society  have  curtailed  it  Every  man  has  a 
right  to  defend  himself  from  an  attack 
threatening  him  with  death  or  serious  bodily 
barm.'  Tbe  error  being  that  said  request 
was  not  objectionable,  and  a  declaration  of 
tbe  law  approved  by  this  court,  and  applica- 
ble to  this  case. 

"(11)  Tbat  be  erred  In  not  charging  de- 
fendant's nineteenth  request  to  wit:  'The 
right  of  self-defense  is  recognized  by  tbe  law. 
A  man's  duty  is  to  defend  himself,  and  be  is 
not  bound  to  endanger  himself  by  retreating, 
but,  if  there  is  any  reasonably  safe  way  of 
escape,  the  law  says  be  ought  to  do  that, 
and  not  take  the  life  of  bis  fellow  man.  I 
don't  mean  by  that  be  has  got  to  go  away 
from  the  place  because  bis  adversary  is 
there.  He  is  not  bound  to  turn  out  of  bis 
way;  but,  after  the  immediate  conflict  is 
commenced,  it  is  bis  duty  to  retreat  from  it 
avoid  taking  a  man's  life— to  retire  if  he 
can  do  so  safely — but  not  bound  to  do  so 
otherwise,  because  he  has  the  right  to  de- 
fend himself.'  The  error  being  that  such  re- 
quest was  a  correct  statement  of  tbe  law 
defined  by  this  court,  and  applicable  to  tbe 
facts  of  this  case. 

"(12)  That  he  erred  In  not  charging  defend- 
anf  s  twentieth  request  to  wit:  *The  mere 
fact  that  A.  seeks  B.,  whom  be  kills,  is  not 
of  Itself  sufficient  to  deprive  him  of  bis  right 
of  self-defense.  His  Intention  in  seeking 
such  person  may  have  been  perfectly  lawful 
I|  A«  seeks  B.,  and  finds  him,  with  no  felo- 
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Dious  Intent  or  malice,  or  premeditated  pur- 
pose to  injure,  and  a  difficulty  results  by  a 
quarrel  brought  on  by  B.,  tben  A.  is  not  de- 
prived of  his  right  of  self-defense.  By  the 
words  "aggressor,"  "being  in  fault,"  or  "pro- 
voking the  difficulty,"  the  law  means  that 
there  should  be  an  intent  to  bring  on  the 
difficulty.'  The  error  being  that  it  is  a  cor- 
rect statement  of  the  law,  applicable  to  the 
facts  of  this  case,  and  vitally  important  to 
the  defendant 

"(13)  That  he  erred  in  not  charging  defend- 
ant's twenty-first  request,  to  wit:  ^No  mat- 
ter what  the  purpose  of  A.  may  be  in  seek- 
ing B.,  if,  when  he  meets  him,  he  does  noth- 
ing to  provoke  the  difficulty,  and  the  deceas- 
ed, B.,  assaults  him,  so  as  to  endanger  his 
life  or  threaten  him  with  serious  bodily  harm, 
A.'s  right  of  self-defense  is  protected.  Nor 
Is  this  rule  changed  even  if  A.  has  a  dan- 
gerous weapon,  and  uses  it.'  The  error  being 
that  it  is  a  correct  statement  of  the  law  ap- 
plicable to  the  facts  of  this  case,  and  vltalljr 
Important  to  the  defendant. 

"(14)  That  he  erred  in  not  charging  de- 
fendants twenty-second  request,  to  wit:  'If 
A.,  in  order  to  meet  B.,  for  no  unlawful  pur- 
pose, waits  for  him  at  any  point,  and  if, 
when  he  sees  him  coming,  goes  out  to  meet 
him  for  such  lawful  purpose,  that  does  not 
deprive  him  of  the  right  of  self-defense,  as 
above  charged.'  The  error  being  that  It  is  a 
correct  statement  of  the  law  applicable  to 
the  facts  of  this  case,  and  vitally  impor- 
tant to  the  def endapt. 

"(15)  That  he  erred  in  charging  the  Jury  as 
follows:  'Self -defense  is  based  upon  neces- 
sity. That  is  the  basis  of  self-defense,  and 
it  means  that  it  was  necessary  to  kill  him 
to  keep  him  from  killing  you  or  doing  you 
some  serious  bodily  harm.  Then  ask  your- 
selves this  question:  Was  it  necessary  for 
the  defendant  to  have  shot  the  deceased,  as 
he  described,  to  have  prevented  the  deceias- 
ed  from  killing  the  defendant  or  doing  the 
defendant  some  serious  bodily  harm?  If  it 
was  not,  then  you  should  find  him  guilty.' 
The  error  being  that  he  thereby  reduced  the 
defense  to  one  of  actual  necessity,  instead  of 
apparent  necessity,  and  thereby  also  exclud- 
ing a  verdict  of  manslaughter. 

"(16)  That  he  erred  in  charging  as  to  man- 
3laughter  as  follows:  'To  illustrate:  If  two 
people  are  walking  along  the  street,  and  sud- 
denly meet  and  enter  into  a  conversation, 
and  get  into  words,  and  from  words  into 
blows,  and  one,  without  intending  to  kill  the 
other,  strikes  him — and  from  the  elTects  of 
that,  while  he  is  mad,  strikes  him — and 
death  results,  the  law  would  not  call  that 
murder,  because  there  was  no  malice  afore- 
thought. They  got  into  a  quarrel.  They 
tvere  in  a  dispute.  They  got  into  a  fight 
He  didn't  intend  to  kill  him.  He  hit  the  lick 
while  he  was  mad  that  resulted  in  death. 
The  law  says:  "You  ought  not  to  have  killed 
him;  you  ought  not  to  have  had  a  fight,  but 
you  did  It  while  you  were  angry  and  in  hot 


blood;  and  the  law  throws  that  veil  of  char- 
ity around  your  action,  and  does  not  hold 
you  to  strict  accountability,  and  reduces  the 
killing  from  murder  to  manslaughter." '  The 
error  being  that  in  a  sudden  mutual  combat, 
arising  from  a  sudden  quarrel,  the  defense 
is  or  may  be  manslaughter,  even  if  the  de- 
fendant did  strike  the  blow,  intending  to 
kill.  By  this  charge  his  honor  practically 
prevented  the  Jury  from  finding  the  defend- 
ant guilty  of  manslaughter,  if  the  Jury  be- 
lieved that  the  defendant  intended  his  shots 
to  have  fatal  effect,  even  though  they  should 
be  of  the  opinion  that  the  shots  were  fired  in 
hot  blood,  in  mutual  combat  arising  from  a 
sudden  quarrel." 

Stanyame  Wilson,  A.  H.  Dean,  and  T.  P. 
Ck>thran,  for  appellant  Townsend,  Asst 
Atty.  Gen.,  T.  S.  Sease,  Sol.,  and  Evans  & 
Finley,  for  the  State. 

GARY,  A.  J.  The  defendant  was  indict- 
ed for  the  murder  of  Miller  McKlnney,  and 
the  Jury  rendered  a  verdict  of  "guilty,  with 
recommendation  to  the  mercy  of  the  court" 
The  defendant  appealed  from  the  sentence  of 
the  court  upon  exceptions  which  will  be  set 
out  in  the  report  of  the  case.  The  excep- 
tions will  be  considered  in  their  regular  or- 
der. 

First  exception:  The  ground  of  objection 
was  not  stated;  but,  waiving  this  objection, 
the  following  authorities  show  that  the  rul- 
ing of  the  presiding  Judge  was  free  from  er- 
ror: Berry  v.  Jourdan,  11  Rich.  Law,  67; 
State  V.  Collins,  15  S.  G.  378,  40  Am.  Rep. 
697;  Hicks  v.  Ry.,  63  S.  G.  659,  41  S.  R  753. 
In  section  866,  vol.  2,  of  the  recent  and  ex- 
ceedingly able  publication,  Elliott  on  Evi- 
dence, the  rule  is  stated  that  a  witness  may 
refresh  his  memory  from  notes  taken  by 
counsel  or  other  persons  at  a  former  trial,  or 
from  his  own  testimony  at  a  previous  trial,  or 
from  a  copy  of  the  same. 

Second  and  third  exceptions:  These  ex- 
ceptions will  be  considered  together.  In  the 
case  of  State  v.  Adams,  68  S.  G.  421,  47  S.  E. 
676,  it  is  said:  "The  rule  is  that  a  defend- 
ant cannot  introduce  in  his  defense  his  own 
statements  made  to  others."  The  rule  is 
thus  stated  in  9  Ebc.  of  Law  (1st  Ed.)  692: 
"Declarations  and  statements  made  by  de- 
fendant before  the  homicide  regarding  mat- 
ters connected  therewith  are  not  admissible 
in  his  defense  unless  they  form  a  part  of  the 
res  gestae,  but  where  they  tend  to  show  mo- 
tive for  committing  the  homicide,  or  malice 
In  its  commission,  they  may  be  proved  by 
the  prosecution."  The  declarations  were  not 
a  part  of  the  res  gestce.  State  v.  Llndsey, 
68  S.  C.  276,  47  S.  E.  389;  State  v.  McDan- 
iel,  68  S.  G.  3(H,  47  S.  B.  384,  102  Am.  St. 
Rep.  661.  These  authorities  likewise  show 
that  the  question  whether  certain  facts  are 
embraced  within  the  doctrine  of  res  gestse 
must  be  left  in  large  measure  to  the  sound 
Judicial  discretion  of  the  presiding  Judge. 

Fourth,  fifth,  sixth,  seventh,  and  eighth  «x- 
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Ci^pnoiiB:  Tbeae  ezceptfons  present  the  same 
qaestion,  and  will  be  considered  together. 
The  appellant  relies  upon  the  case  of  State  y. 
Smith,  12  Rich.  Law,  430,  440,  to  sustain 
the  assignments  of  error.  The  court  In  that 
case  thus  stated  the  facts  relative  to  the 
first  ground  upon  which  the  new  trial  was 
granted:  "It  appears  from  the  report  of  the 
trial  that  when  Daniel  Fogarlce,  a  witness 
for  the  defense,  was  on  the  stand,  Mr.  Si- 
mons, the  prisoner's  counsel,  proposed  'to 
show  by  this  and  other  testimony  that  the 
deceased  was  a  turbulent  and  violent  man, 
and  carried  arms  about  him,  and  that  this 
was  generally  known,'  which  'evidence  as  to 
deceased  was  ruled  out'"  The  testimony 
proposed  for  the  purpose  of  showing  that  the 
deceased  was  a  turbulent  man,  and  that  this 
was  generally  known,  was  the  same  in  effect 
as  If  there  had  been  an  offer  to  introduce 
testimony  to  establish  the  fact  that  the  gen- 
eral reputation  of  the  deceased  for  violence 
was  bad.  The  testimony  was  therefore  com- 
petent The  facts  upon  which  the  second 
ground  for  a  new  trial  was  sustained  were 
stated  as  follows:  "When  Michael  McFeeny 
was  sworn  for  the  prisoner,  Mr.  Simons  said: 
'I  propose  to  show  that  on  the  day  before 
this  occurrence  [the  death  of  Saffron]  the 
deceased  and  witnesses  were  employed  to- 
gether, and  that  this  witness  was  with  them; 
that  the  deceased  then  exhibited  a  quarrel- 
some and  violent  disposition,  and  attacked 
the  witness;  and  that  on  this  occasion  the 
prisoner  Interposed  and  separated  them;  and 
that  the  deceased  had  threatened  the  prls- 
soner.' "  The  testimony  was  excluded,  and 
the  ruling  of  the  presiding  Judge  was  re- 
versed. It  will  be  observed,  first,  that  the 
occurrence  took  place  only  a  short  time  (the 
preceding  day)  before  the  homicide;  second, 
that  the  prisoner  had  personal  knowledge  of, 
and  connection  with,  the  difficulty;  and,  third, 
that  the  deceased  threatened  the  prisoner. 
The  facts  of  the  case  under  consideration 
are  different  from  those  in  State  v.  Smith 
In  at  least  the  second  and  third  particulars 
just  mentioned.  The  defendant.  Dean,  was 
In  no  wise  connected  with  the  acts  of  vio- 
lence described  in  the  exceptions,  except  'n 
so  far  as  they  may  have  been  the  basis  of 
the  general  reputation  of  the  deceased  for 
violence.  In  the  case  of  State  v.  Turner,  29 
a  C.  34,  6  S.  B.  891,  13  Am.  St  Rep.  706, 
the  exceptions  assigned  error  in  not  allow- 
ing certain  witnesses  to  testify  as  to  the 
general  reputation  of  the  deceased  for  vio- 
lence.   The  exceptions  were  sustained.    The 


case  of  State  t.  Merriman,  84  S.  G.  16,  12 
S.  B.  619,  cited  with  approval  In  Sweet  v. 
Gilmore,  52  S.  G.  530,  80  S.  E.  395,  decides 
that  the  proper  mode  of  attacking  charac- 
ter for  violence  Is  by  testimony  of  general 
reputation,  and  not  by  proving  particular  acts 
of  violence.  In  the  case  of  State  v.  Dill, 
48  S.  G.  249,  26  S.  E.  567,  exceptions  similar 
to  those  under  consideration  were  overruled, 
and  the  court  pointed  out  the  confusion  that 
would  arise  from  allowing  testimony  as  to 
particular  acts  of  violence  for  the  purpose 
of  showing  that  the  party  whose  character 
,  was  attacked  was  of  a  turbulent  disposition. 
The  case  of  State  v.  Dill,  supra,  la  cited  with 
approval  in  State  v.  Thrallklll,  71  S.  O.  136, 
60  S.  E.  561.  The  rule  In  this  state  Is  In  ac- 
cord with  the  weight  of  authorities  elsewhere. 
5  Bnc.  of  Law,  875. 

Ninth  exception:  The  modification  was 
merely  explanatory,  and  It  did  not  materially 
change  the  request 

Tenth  exception:  The  request  was  too 
sweeping  in  its  language,  as  it  failed  to  rec- 
ognize the  principle  that  a  party  has  not  the 
right  to  set  up  the  plea  of  self-defense  un- 
less he  was  without  fault  In  bringing  on  the 
difficulty. 

Eleventh,  twelfth,  thirteenth,  and  fourteenth 
exceptions:  These  exceptions  will  be  consid- 
ered together.  The  record  does  not  disclose 
the  fact  whether  the  nineteenth  request  was 
charged  or  refused.  Immediately  after  the 
request  we  find  the  following  words  used  by 
the  presiding  Judge:  "I  do  not  see  the  use 
of  reading  any  further  on  this  question  of 
self-defense."  He  did  not  charge  the  twen- 
tieth, twenty-first,  and  twenty-second  excep- 
tions. The  charge  was  full  upon  the  law  of 
homicide,  and  substantially  covered  all  the 
phases  applicable  to  the  case,  embracing  the 
propositions  embodied  in  the  requests. 

Fifteenth  exception:  The  presiding  Judge 
charged  the  law  specifically  and  clearly  as 
to  the  right  of  self-defense  based  upon  ap- 
parent necessity;  also  as  to  manslaughter. 
Furthermore,  when  this  portion  of  the  charge 
Is  construed  In  connection  with  the  entire 
charge,  It  will  be  seen  that  It  was  free  from 
error. 

Sixteenth  exception:  The  presiding  Judge 
aid  not  charge  that  the  Jury  could  not  find 
the  defendant  guilty  of  manslaughter  If  the 
killing  was  intentional.  On  the  contrary,  his 
charge  shows  that  his  view  ol  the  law  was 
otherwise. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 
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BQUITABLBS  riWJ  INa  CO.  v.  FISH- 

BUtlNB. 

(Supreme  Court  of  South  Carolina.     June  24» 

1905.) 

APFEAIy    FBOM    MAQISTBATB— DlSUISSAL. 

The  circuit  judge  has  power  to  dismiss  an 
appeal  from  a  magistrate  for  want  of  prosecu- 
tion, and  in  ao  doing  there  ia  no  abuse  of  dis- 
cretion. 

[E2d,  Note. — ^For  cases  in  point,  see  vol.  81, 
Cent.  Dig.  Justices  of  the  Peace,  {  640.] 

Appeal  from  Common  Fleas  Circuit  Court 
of  Charleston  County;  Dantzler,  Judge. 

Action  by  the  Equitable  Fire  Insurance 
Company"  against  S.  H.  M.  Fishburne.  From 
an  order  granting  a  motion  dismissing  an  ap- 
peal, defendant  appeals.    Affirmed. 

Julian  Fishbnme,  for  appellant  Smytfae^ 
Lee  &  Frost,  for  respondent. 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  dismissing  an  appeal.  The  case  of 
State  y.  Johnson,  52  S.  C.  605,  80  S.  E.  582, 
shows  that  his  honor  the  drcnit  Judge  had 
the  power  to  grant  such  an  order,  and  in  so 
doing  there  was  no  abuse  of  discretion. 

It  is  the  judgment  of  this  court  that  the 
order  of  the  drcoit  oonrt  be  affirmed. 


(72  S.  C.  42) 
WBSIERN  UNION  TELEGRAPH  00.  T. 

TOWN  OF  WINNSBORO. 

(Supreme  Court  of  South  Carolina.    June  29, 

1005.) 

AFPKAir— Costs. 

CIt.  Code  1902,  §  8098,  providing  that,  on 
appeal  to  the  Supreme  Court,  coats  on  argu- 
ment, of  $25,  shall  be  allowed,  authorizes  such 
allowance  of  coats  where  a  proceeding  has  been 
brought  before  a  Justice  of  the  court  for  a  re- 
straining order,  and  an  appeal  ia  taken  there- 
from. 

Motion  by  plaintiff  to  set  aside  taxation 
of  costs. 
For  former  opinion,  see  50  S.  E.  870. 

Buchanan  &  Hanahan,  for  the  motion. 
Bagsdale  &  Dixon,  opposed. 


PER  CT7RIAM.  The  Western  Union  T^ 
egraph  Company,  petitioner,  applied  to  his 
honor  Associate  Justice  Gary,  at  chambers, 
for  an  injunction  restraining  the  town  of 
Winnsboro  from  collecting  a  license  tax. 
The  application  was  refused,  the  petitioner 
appealed,  and  the  decree  of  Associate  Jus- 
tice Gary  refusing  the  injunction  was  af- 
firmed by  this  court.  71  S.  O.  231,  50  S.  B. 
870.  Thereupon  the  clerk  of  this  court,  at 
the  instance  pf  attorneys  for  the  defendant, 
taxed  the  costs  of  appeal.  The  petitioner 
now  moves  to  strike  from  the  taxation  the 
two  Items — $25  for  argument  In  Supreme 
Court,  and  $4.80  for  printing  argument 

Section  3098  of  the  Civil  Code  of  1902  pro- 
vides: "When  an  appeal  is  taken  fo  the  Su- 
preme Court  of  this  st^te,  the  following  costs 
shall  be  allowed  In  all  classes  of  cases,  legal 
or  equitable:  •  •  •  On  argument  in  the 
Supreme  Oourt,  twenty-five  dollars.'*  The 
petitioner  insists  this  provision  for  costs  ap- 
plies only  to  appeals  from  an  inferior  tribu- 
nal to  the  Supreme  Court,  and  that  this  was 
not  such  an  appeal,  but  a  proceeding  in  the 
original  jurisdiction  of  the  court  The  fact 
that  the  petitioner  appealed  to  the  Supreme 
Court  under  section  11  of  the  Code  of  Pro- 
cedure, from  an  order  made  by  a  justice  of 
this  court  granted  at  chambers,  and  not 
from  a  judgment  of  the  circuit  court  does 
not  affect  the  question.  Section  3098  ap- 
plies in  either  case.  This  must  be  regarded 
as  an  ordinary  action  for  Injunction,  but 
even  if  it  could  be  considered  a  special  pro- 
ceeding, the  result  would  be  the  same. 
Sease  v.  Dobson,  36  S.  C.  555,  15  S.  B.  703. 
It  was  held  in  FInley  v.  Cudd,  45  S.  O.  88, 
22  S.  E.  753,  that  the  expense  of  printing 
"points  and  authorities"  may  be  taxed  as  a 
disbursement  The  paper  here  termed  ''ar- 
gument" is  short  enough  to  be  regarded  the 
"points  and  authorities,"  and  it  was  proper 
to  allow  as  a  disbursement  $4.80,  the  actual 
expense  of  printing  it 

The  motion  of  the  petitioner,  the  West- 
em  Union  Telegraph  Company,  is  refused. 
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(72  S.  O.  O) 

BRISTOW  T,  ATLANTIC  COAST  liIND 

B.  B. 

(Supreme  Court  of  South  Carolina.    Juoa  dO, 

1905.) 

1.  New  TBiA]>-EyiDENCS. 

Where  the  evidence  sustains  a  verdict,  it 
is  not  error  to  refuse  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  voL  B7, 
Cent.  Dig.  New  Trial,  §  142.] 

2.  Cabriisrs  —  Delivsbt   or  Freight  —  In- 

8TBU0TIONS. 

Error  in  an  instruction  that  it  was  the 
duty  of  a  common  carrier  to  deliver  goods  ship- 
ped to  the  consignee  was  corrected  hy  a  sub- 
sequent instruction  that  it  was  the  duty  of  a 
common  carrier  under  the  law,  in  1899,  after 
freight  had  been  \mloaded  in  its  warehouse,  to 
give  the  consignee  a  reasonable  time  to  remove 
it.  and,  if  it  was  then  destroyed  without  fault 
of  the  consignee,  tiie  carrier  would  not  be  liable. 

Appeal  from  Oommon  Fleas  drcult  Court 
of  Darlington  County;  Aldrich,  Judge. 

Action  by  Sallle  L.  Bristow  against  the 
Atlantic  Coast  Line  Bailroad.  From  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

P.  A.  Willcox  and  W.  F.  Dargan,  for  ap- 
pellant  Woods  &  Macfarlan,  for  respondent 

POPE),  C.  J.  The  plaintiff  sued  the  de- 
fendant for  the  sum  of  $181.75,  which  she 
alleged  was  the  value  of  the  goods  which 
were  destroyed  by  fire  on  the  23d  of  Septem- 
ber, 1899.  while  they  were  in  possession  of 
the  defendant  railroad.  An  interesting  con- 
troversy was  had  before  Judge  and  jury  as 
to  when  the  goods  were  received  by  the  rail- 
road company,  and  as  to  whether  the  plain- 
tiff had  a  reasonable  time  to  retnove  the 
goods  after  the  same  were  unloaded  from 
the  cars  by  the  defendant  With  slight  varia- 
tions, the  judge*s  charge  was  clear  and  ex- 
plicit The  verdict  of  the  jury  was  in  favor 
of  the  plaintiff  for  the  sum  of  $247.80.  After 
entry  of  judgment  thereon  the  defendant  ap- 
pealed on  three  grounds.  We  will  now  con- 
sider those  grounds  of  appeal  in  their  order. 

The  first  ground  of  appeal  is  as  follows: 
because  his  honor  the  circuit  judge  should 
have  held,  on  the  motion  for  a  new  trial, 
that  there  was  no  evidence  to  support  the 
verdict  of  the  jury,  and  should  have  set  the 
same  aside."  We  have  examined  the  testi- 
mony in  the  record,  and  find  that  there  was 
testimony  which,  If  accepted  by  the  jury, 
would  have  supported  the  verdict  This  be- 
ing so,  we  cannot  hold  that  the  circuit  judge 
erred  when  he  refused  a  new  trial.  This 
ground  of  appeal  Is  therefore  overruled. 

"Second.  The  defendant  excepts  to  the 
charge. of  his  honor  the  circuit  judge,  be- 
cause he  erred  in  charging  the  jury;  'It  is 
the  duty  of  the  common  carrier  to  carry 
these  goods  with  all  reasonable  dispatch  to 
their  destination,  and  then  the  law  requires 
It  as  well  as  the  contract  to  deliver  these 
goods,  or  perform  Its  duty — to  deliver  those 
goods  to  the  consignee,  to  the  person  to 
Whom  they  were  shipped;'  and  as  foUow*: 
51  S.B.- 


'Were  those  goods  stated  in  the  itemised  ac- 
count? If  so,  were  they  brought  to  Darling- 
ton, and  were  they  delivered?  It  being  sub- 
mitted that  the  defendant  was  under  no  duty 
to  deliver  the  goods,  but  performed  its  du^ 
when  it  carried  them  to  thelt  destlnatlou, 
and  the  consignee  had  reasonable  time  to  re- 
move them.'*  The  excerpts  were  taken  from 
the  general  charge  of  the  circuit  judge,  which 
he  was  careful  to  correct  in  an  after  charge, 
made  at  the  request  of  the  defendant,  as 
follows:  **That  after  the  arrival  of  the  goods 
the  plaintiff  was  entitled  to  reasonable  time 
in  which  to  inspect  accept  the  goods,  and 
remove  them  from  the  depot  or  warehouse. 
But  what  is  reasonable  time  is  a  question 
for  the  jury.  But  that  while  reasonable 
time  will  depend  to  some  extent  on  the  cir- 
cumstances of  the  case,  yet  reasonable  time 
will  not  depend  upon  the  peculiar  circum- 
stances in  the  situation  of  the  plaintiff  as 
affecting  her  own  necessity  or  convenience." 
And  as  will  be  furthei?  seen  from  a  consid- 
eration of  the  judge's  charge  of  the  seventh 
request  of  the  plaintiff,  which  is  as  follows: 
"If  the  jury  conclude  from  the  testimony 
that"  the  consignee  or  person  to  whom  said 
goods  are  shipped  has  not  failed  to  remove 
them  within  a  reasonable  time,  the  railroad 
company  is  liable  as  insurer  of  the  property, 
and,  if  destroyed  by  fire,  must  pay  the  value 
to  the  consignee  or  owner."  But  most  par- 
ticularly do  we  refer  in  this  connection  to 
the  language  of  the  second  of  defendant's 
requests,  which  was  in  these  words:  "A 
common  carrier  was  not  required,  under  the 
law  in  this  state,  in  September,  1899,  to  give 
the  consignee  notice  of  the  arrival  of  goods, 
but  after  the  goods  had  arrived,  and  were  un- 
loaded from  the  cars  of  carriage  Into  a  ware- 
house, the  consignee  had  a  reasonable  time 
in  which  to  remove  them.  If  he  failed  to 
do  so,  and  the  goods  were  destroyed  through 
no  fault  of  the  carrier,  then  the  carrier  would 
not  be  liable,  and  the  verdict  should  be  for 
the  defendant"  In  charging  this  request 
the  judge  used  the  following  language: 
"That  is  correct,  and  so  I  charge  you.  The 
special  point  to  that  request  is  this:  that  it 
is  not  the  duty  of  the  common  carrier  to 
notify  the  consignee — the  person  to  whom 
the  goods  are  shipped— of  the  arrival  of  the 
goods.  That  is  the  law  in  this  state,  and  as 
the  law  I  recognize  and  charge  it  to  you." 
So  that  it  is  apparent  that  the  judge  has 
abundantly  corrected  his  first  mistake. 
There  could  not  have  been  any  misconcep- 
tion of  the  law  on  this  point  Cohen  v.  Rail- 
way Co.,  11  S.  C.  158;  also,  Hipp  v.  Rail- 
way Co.,  50  8.  C.  129,  27  S.  B.  623.  This 
ground  of  appeal  is  now  overruled. 

**Third.  Because  his  honor  erred  in  char- 
ging plaintiff's  first  request  to  charge:  'A 
railroad  company  or  common  carrier  of 
goods  is  an  insurer  of  the  property  until 
such  goods  are  delivered  to  the  consignee,' 
with  the  modification:  't  charge  you  that 
that  is  correct,  with  this  modification:  imtll 
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such  goods  are  dellyered  to  the  consignee, 
and  he  has  had  a  reasonable  time  to  remove 
the  same;'  it  being  submitted  that  It  was 
not  the  legal  duty  of  the  defendant  to  de- 
liver the  goods  to  the  consignee,  but  it  per- 
formed its  duty  when  it  carried  them  to  their 
destination,  and  the  consignee  had  reason- 
able time  to  remove  them."  We  feel  sure 
that  any  error  here  was  abundantly  cor- 
rected by  what  is  said  in  our  consideration 
of  the  second  ground  of  appeal.  This  ground 
of  appeal  Is  therefore  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(72  s.  a  86) 

BABR  ▼.   SATCHBR. 

(Supreme  Court  of  South  Carolina.     June  27, 
1905.) 

1.  Sales— Statutb  of  Frauds. 

A  verbal  agreement  to  sell  cotton  at  a 
specified  price  for  future  delivery  is  void,  under 
Civ.  Code  1902,  $  2653. 

[Ed., Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Frauds^  Statute  of,  S  157.] 

2.  Samk— Sale  of  Cotton  —  Fxtture  Deliv- 

EBY. 

A  complaint  alleging  a  verbal  agreement 
to  sell  cotton  at  a  specified  price,  to  be  de- 
livered at  a  particular  place  on  demand,  sets  up 
a  contract  within  Civ.  Code  1902,  §  2310,  pro- 
viding that  contracts  for  the  sale  of  cotton 
shall  be  void  unless  the  party  contracting  is  at 
the  time  owner  of  such  cotton,  or  authorized 
by  the  owner  to  sell,  and  a  delivery  is  actually 
intended. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Gaming,  §  22.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Saluda  County;  Purdy,  Judge. 

Action  by  C.  G.  Barr  against  James  A. 
Satcher.  From  an  order  granting  a  nonsuit, 
plaintifT  appeals.    Affirmed. 

Barnard  B.  Evans,  for  appellant  Able  & 
Blease,  for  respondent 


GABY,  A.  J.  This  is  an  appeal  from  an 
order  of  nonsuit    The  complaint  alleges: 

**(1)  That  on  the  30th  day  of  November. 
1903,  at  Kidge  Spring,  in  the  county  and  state 
aforesaid,  the  plaintifC  and  the  defendant 
entered  into  an  agreement,  and  thereby  it 
was  mutually  agreed  between  them  as  fol- 
lows: That  the  defendant  should  sell  and 
deliver  to  the  plaintifC  on  demand  at  Wards, 
in  the  county  and  state  aforesaid,  on  or  be- 
fore the  2d  day  of  December,  1003,  twenty- 
one  bales  of  lint  cotton,  in  the  aggregate 
weight  of  10,500  pounds,  and  that  the  plain- 
tiff should  pay  the  defendant  therefor  upon 
delivery  of  said  cotton  at  the  rate  of  eleven 
and  one-eighth  cents  per  pound  for  each 
bale  of  said  cotton. 

"(2)  That  the  plaintiff  was  ready  at  the 
time  and  place  appointed  to  receive  said 
cotton  and  to  pay  for  the  same  according  to 
the  agreement,  and  requested  the  defendant 
to  dellvtf  the  same,  and  otherwise  has  duly 


performed  all  the  conditions  thereof  on  his 
part 

"(3)  That  the  defendant  refused  to  deliver 
the  said  cotton,  to  the  damage  of  this  plain- 
tiff in  the  sum  of  $393.75,  the  difference  In 
the  price  at  which  plaintiff  purchased  the 
said  cotton  from  the  defendant  and  the  price 
at  which  the  said  cotton  is  selling  at  the 
date  of  this  action,  to  wit,  fourteen  and 
seven-eighths  cents. 

"(4)  That  plaintiff  immediately  resold  the 
said  cotton  purchased  from  the  defendant  to 
other  parties,  and,  in  the  defendants  refusal 
to  deliver  the  same  to  the  plaintiff,  he  has 
been  unable  to  meet  the  demand  on  him  for 
the  same,  and  was  compelled  to  make  good 
the  said  demand  by  paying  the  difference 
in  the  price  of  the  said  cotton." 

The  defendant  denied  the  allegations  of 
the  complaint,  and  set  up  as  a  defense  that 
the  agreement  was  void  under  the  statute  of 
frauds. 

In  granting  the  order  of  nonsuit,  his  honor 
the  presiding  judge  said:  "I  grant  the  mo- 
tion, first,  upon  the  ground,  as  a  matter  of 
law,  this  action  cannot  be  maintained  under 
section  2653;  if  necessary  to  go  further,  on 
the  further  groimd,  from  plaintiff's  testi- 
mony, at  the  time  of  the  commencement 
of  the  action  he  had  not  paid  out  any  mon- 
ey." 

The  first  exception  is  as  follows:  ^'Because 
his  honor  erred  in  holding  that  the  allega- 
tions of  the  complaint  came  within  the  stat- 
ute of  frauds,  and  in  the  purview  of  section 
2653  of  the  Civil  Code  of  1902."  Section 
2653  of  the  Code  of  Laws  provides  tliat 
"no  contract  for  the  sale  of  any  goods,  wares 
and  merchandise  for  the  price  of  fifty  dol- 
lars or  upwards  shall  be  allowed  to  be  good 
except  the  'buyer  shall  accept  part  of  the 
goods  so  sold  and  actually  receive  the  same, 
or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said 
bargain  be  made  and  signed  by  the  parties 
to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized." 
There  was  no  testimony  tending  to  show 
compliance  with  any  of  the  requirements 
of  this  section,  and  the  exception  Is  over- 
ruled. 

The  second  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  not  holding  that 
said  agreement  came  within  the  purview  of 
section  2310  of  the  Civil  Code  of  1902,  and 
therefore  not  barred  by  the  statute  of  frauds." 
Section  2310  of  the  Code  of  Laws  contains 
the  following  provisions:  "Every  contract, 
bargain  or  agreement,  whether  verbal  or  in 
writing,  for  the  sale  or  transfer  at  any  fu- 
ture time  ♦  ♦  ♦  of  any  cotton  ♦  ♦  ♦ 
shall  be  void  unless  the  party  contracting, 
bargaining  or  agreeing  to  sell  or  transfer 
the  same,  is  at  the  time  of  making  such  con- 
tract, bargain  or  agreement,  the  owner  or 
assignee  thereof,  or  is  at  the  time  authorhoed 
by  the  owner  or  assignee  thereof  or  his 
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duly  authorized  agent,  to  make  and  enter 
into  such  contract,  bargain  or  agreement  for 
the  sale  or  transfer  of  such  •  ♦  ♦  cot- 
ton •  •  •  so  contracted  for,  or  unless  it 
is  the  bona  fide  intention  of  both  the  par- 
ties to  the  said  contract,  bargain  or  agree- 
ment, at  the  time  of  making  the  same, 
that  the  eaid  •  ♦  ♦  cotton  •  ♦  •  so 
agreed  to  be  sold  and  transferred  shall  be 
actually  delivered  in  kind  by  the  party  con- 
tracting to  sell  and  deliver  the  same,  and 
shall  be  actually  received  in  kind  by  the 
party  contracting  to  receive  the  same  at  the 
period  in  the  future  mentioned  and  specified 
in  the  said  contract,  bargain  or  agreement 
for  the  transfer  and  delivery  of  the  same." 
The  allegations  of  the  complaint  are  not  ap- 
propriate to  an  action  under  this  section, 
and  its  provisions  cannot  be  invoked  by  the 
plaintlfC.  In  order  to  bring  an  action  under 
this  section,  the  plaintiff  must  allege  *•(!) 
that  the  party  making  the  contract  for  the 
sale  of  cotton  for  future  delivery  was  the 
owner  or  assignee  thei'eof  at  the  time  the 
contract  was  made;  or  (2)  that  the  seller 
was  at  the  time  authorized  by  the  owner  or 
assignee,  or  bis  duly  authorized  agent,  to 
make  such  sale;  or  (3)  that  it  was  the  bona 
flde  intention  of  both  parties — seller  and 
buyer — at  the  time  of  making  such  contract 
that  the  cotton  should  be  actually  delivered 
and  received  in  kind  at  the  future  period 
mentioned-"  Riordan  v.  Doty,  50  S.  O.  537, 
643,  27  S.  B.  939,  941.  There  are  no  such 
allegations  in  this  complaint  In  the  case 
of  Gist  v.  Tel.  Co.,  45  S.  C.  344,  364,  23  S.  B. 
143,  160  (55  Am.  St.  Rep.  763),  the  court 
says:  "It  is  clear,  upon  the  plainest  prin- 
ciples of  pleading,  that  if  an  action  should 
be  brought  to  enforce  the  performance  of  a 
contract  for  the  future  delivery  of  cotton, 
or  to  recover  damages  for  the  breach  of  such 
contract,  it  would  be  necessary  to  state  all 
the  material  elements  constituting  such  con- 
tract If,  therefore.  In  an  action  based  upon 
contract  for  the  future  delivery  of  cotton, 
the  complaint  should  simply  state,  as  it  does 
in  this  case,  the  making  of  the  contract, 
without  alleging  that  the  plalntiflT  was  the 
owner  or  assignee  of  the  cotton  at  the  time 
the  contract  was  made,  or  was  at  the  time 
authorized  by  the  owner  or  assignee,  or  his 
duly  authorized  agent,  to  enter  into  such  con- 
tract, or  that  it  was  the  bona  fide  intention 
of  both  parties  at  the  time  of  making  said 
contract  that  the  cotton  should  be  actually 
delivered  and  received  In  kind  at  the  future 
period  mentioned,  it  is  clear  that  such  com- 
plaint would  not  state  facts  suflBclent  to  con- 
stitute a  cause  of  action,  because  it  omitted 
these  allegations  material  to  the  validity  of 
the  contract  which  constituted  the  basis  of 
the  action.  Indeed,  such  a  complaint  would 
state  nothing  more  than  a  contract  expressly 
declared  by  statute  to  be  void."  (Italics 
ours.)  But  even  if  these  material  elements 
had  been  alleged  in  the  complaint,  the  con- 
tract would  have  been  obnoxious  to  the  stat- 


ute of  frauds  unless  there  was  a  compliance 
with  the  requirements  of  that  statute. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afiELrmed. 


(73  S.  C.  39) 
DBLLBNBY  et  aL  r.  WINNSBORO  GRAN- 
ITE CO. 
(Supreme  Ourt  of  South  Carolina.     June  28, 
1905.) 

1.  Tbusts— Death  of  Tbusteb— Legai.  Tttle 
TO  Land. 

Lands  were  conveyed  to  a  trustee  to  se- 
cure the  rents  and  profits  for  certain  bene- 
ficiaries named,  and  distribute  the  land  among 
them  when  the  youngest  attained  majority.  The 
trustee  died,  leaving  a  son,  and  he  and  the 
beneficiaries  sued  for  damages  to  the  land. 
Held  error  to  grant  a  nonsuit  on  the  ground 
that  the  holder  of  the  legal  title  was  not  be- 
fore the  court ;  the  son,  under  the  common  law, 
holding  such  title. 

2.  Pasties  —  Defect  —  Objection  —  How 
Raised. 

An  objection  that  proper  parties  are  not 
before  the  court  must  be  raised  by  answer  or 
demurrer,  and  not  on  motion  for  nonsuit. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Parties,  §  123.] 

Appeal  firom  Ck>mmon  Pleas  Circuit  Ck>urt 
of  Fairfield  (bounty;  Gage,  Judge. 

Action  by  Thos.  E.  Delleney  and  others 
against  the  Winnsboro  Granite  CJompany. 
From  order  granting  nonsuit,  plaintiffs  ap- 
peal.   Reversed. 

Buchanan  &  Hanahan,  for  appellants.  J. 
B.  McDonald,  for  respondent 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  of  nonsuit  The  complaint  alleges 
that  the  plaintiffs  "are  the  legal  owners  and 
seised  in  fee  and  in  possession'*  of  the  land 
therein  described,  and  that  the  defendants 
committed  certain  acts  of  trespass  upon  said 
premises.  It  was  admitted  that  Thomas  W. 
Nelson  purchased  the  land  from  J.  R  Del- 
leney, who  had  been  in  the  possession  there- 
of for  more  than  20  years  before  he  conveyed 
to  Thomas  W.  Nelson,  and  that  Nelson  con- 
veyed to  Rebecca  R.  Delleney  in  1887.  The 
premises  of  the  deed  were  in  the  usual  form, 
and  the  habendum  clause  was  as  follows: 
"To  have  and  to  hold,  all  and  singular  the 
said  premises  before  mentioned,  unto  the 
said  Rebecca  J.  Delleney,  her  successors  and 
assigns  forever  in  fee,  upon  the  trust  never- 
theless, and  to  and  for  the  uses,  interest  and 
purposes  hereinafter  limited,  described  and 
declared,  that  is  to  say,  upon  trust  to  secure 
the  rents,  issues  and  profits  of  the  said  prem- 
ises, and  apply  the  same  to  the  use  of  the 
children  of  the  said  Rebecca  J.  Delleney,  and 
upon  further  trust  to  divide  the  said  prem- 
ises equally  and  convey  the  same  to  the  chil- 
dren of  the  said  Rebecca  J.  Delleney  surviv- 
ing when  the  youngest  child  reaches  the  age 
of  twenty-one  years,  to  them  and  their  heirs, 
executors,  administrators  and  assigns  for- 
ever: Provided,  however,  That  in  the  event 
of  the  death  before  the  period  herein  limited 
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of  one  or  more  of  Bold  children,  leaving  law- 
ful Issue,  the  share  to  which  such  child  or 
children  would  have  been  entitled,  if  liying, 
shall  vest  in  and  belong  to  such  child  or  chil- 
dren." 

Rebecca  D.  Delleney  died  in  1836,  leaving 
the  plalntiflp  John  D.  Delleney  as  her  oldest 
male  heir.  Upon  the  trial  the  plalntifTs  in- 
troduced in  evidence  the  deed  from  Thomas 
W.  Nelson  to  Rebecca  D.  Delleney.  At  the 
close  of  the  plaintiffs'  testimony  the  defend- 
ant made  a  motion  for  a  nonsuit  upon  the 
ground  thus  set  out  in  the  record :  **Def aid- 
ant's Counsel:  I  move  for  a  nonsuit  upon 
the  ground  that  the  plaintiffs  have  failed  to 
show  any  title  to  the  land.  They  have  intro- 
duced the  deed.  They  alleged  under  the 
deed  they  are  owners  in  fee  and  in  posses- 
sion of  the  land  described  in  the  complaint, 
and  they  have  introduced  the  deed,  which 
vests  the  legal  title  in  the  trustee;  and  we 
submit  they  are  not  entitled  to  recover  in 
this  case  unless  the  trustee  was  a  party,  or 
unless  the  trustee  brought  the  suit  The 
proof  is  that  there  has  been  no  division,  and 
the  fact  that  the  trustee  dies  does  not  change 
the  title.  The  trustee  should  have  brought 
this  suit,  if  at  all,  and  made  these  other  peo- 
ple parties.  We  submit  that  the  fee  did  not 
vest  In  the  beneficiaries  until  the  division 
was  made.  Upon  that  ground  we  move  for 
a  nonsuit  The  trustee  had  a  duty  to  per- 
form— to  collect  the  rents  and  profits  and  to 
divide  the  land."  The  nonsuit  should  not 
have  been  granted  if  the 'testimony  tended  to 
show  that  any  of  the  plaintiffs  held  the  legal 
title  to  the  land.  In  the  case  of  Martin  v. 
Price,  2  Rich.  Bq.  412,  it  was  held  that  the 
statute  of  distributions  has  no  application  to 
the  legal  estate  in  trust  property,  and  that, 
where  an  estate  in  fee  simple  is  vested  in  a 
trustee,  the  estate  descends  on  the  death  of 
the  trustee  to  the  heir  at  common  law.  At 
common  law  the  plaintiff  John  D.  Delleney, 
the  oldest  son  of  the  trustee,  would  have 
been  her  heir.  He  was  therefore,  upon  the 
death  of  his  mother,  vested  with  the  legal  ti- 
tle to  the  land.  When  the  deed  of  trust  was 
introduced  in  evidence.  It  tended  to  establish 
the  allegation  of  the  complaint  that  at  least 
one  of  the  plaintiffs  was  seised  of  the  land  in 
fee.    Kerby  v.  Quinn,  Rice,  264. 

The  ground  upon  which  the  motion  was 
made  for  a  noi)sult  related  to  the  pleadings, 
and  not  to  the  evidence.  We  may  say  in  this 
case,  as  was  said  in  Browning  v.  Huff,  2 
Bailey,  174,  177:  "The  pleading  does  not 
question  the  plaintlfirs  character,  but  his 
right  of  recovery  on  the  merits."  Section 
165,  CJode  Civ.  Proc.  1902,  provides  the  rem- 
edy for  taking  advantage  of  a  defect  of  par- 
ties plaintiff  or  defendant  When  the  de- 
fect of  parties  appears  upon  the  face  of  the 
complaint,  the  proper  remedy  is  by  demur- 
rer. If  the  defect  does  not  appear  upon  the 
face  of  the  complaint,  the  objection  may  be 
taken  by  answer.  If  such  objection  be  not 
taken  either  by  demurrer  or  answer,  the  de- 


fendant shall  be  deemed  to  have  waived  the 
same.  The  case  of  Shull  v.  Caughman,  54 
S.  C.  203,  32  S.  E.  304,  shows  that  this  ob- 
jection cannot  be  urged  upon  a  motion  for 
nonsuit  See,  also,  Blackwell  v.  Mortgage 
Co..  65  S.  O.  105,  43  S.  E.  805. 

It  is  the  judgment  of  this  court  that  the 
order  of  the  circuit  court  be  reversed. 


(72  S.  C.  90) 
RILEY  V.  TOWN  OF  GREENWOOD  et  al. 

(Supreme  Court  of  South   Carolina.     July  4, 
1905.) 

1.  Injunction  —  Invaijd  Oboinancx  —  En- 
forcement. 

In  an  action  to  restrain  a  town  from  en- 
forcing an  alleged  invalid  ordinance  by  re- 
moving a  fence  erected  by  plaintiff  in  a  public 
alley,  and  requiring  the  mayor  to  remove  any 
obstructions  along  the  alley,  it  sufBciently  ap* 
pears  that  the  ordinance  was  intended  to  pre- 
vent a  fence  along  the  alley  at  any  point,  so 
that  a  contention  that  the  fence  was  on  plain- 
tifiTs  land,  and  that  the  ordinance  did  not  pro- 
vide for  Its  removal  as  an  obstruction,  could 
not  be  sustained. 

2.  SAifE— Equitable  Relief. 

An  action  to  have  an  ordinance  declared 
ultra  vires,  and  to  have  the  town  authorities 
enjoined  from  enforcing  it,  and  alleging  that 
by  its  enforcement  plaintiff's  property  was  in- 
jured, is  not  an  action  in  tort,  hut  for  equitable 
relief. 

3.  Municipal  Obdinance— Validitt. 

An  ordinance  compelling  the  removal  of  a 
fence  erected  on  plaintiff's  land,  which  was  not 
subject  to  the  public  easement,  was  illegal,  as  a 
taking  of  property  without  just  compensation. 
4^  Pbohibition— When  Gbanted. 

Prohibition  is  not  the  proper  remedy  for 
relief  from  an  ordinance  which  is  an  attempt 
to  take  private  property  without  compensation 
and  without  due  process  of  law. 
5.  Injunction—Continuing  Tbespass. 

Where  an  ordinance  requires  the  mayor  to 
remove  any  obstroction  interfering  with  the 
free  use  of  the  alley,  and  under  the  ordinance 
he  is  about  to  remove  a  fence  on  the  property 
of  plaintiff,  there  is  a  continuing  menace  to  the 
rights  of  plaintiff,  authorising  equitable  relief. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  Watts,  Judge. 

Action  by  S.  J.  Riley  against  the  town  of 
Greenwood  and  its  town  council.  From  a 
judgment  overruling  a  demurrer,  defendants 
appeal.    Affirmed. 

F.  Barron  Orier,  f6r  appellants.  Johnstone 
&  Cromer  and  McGhee  St  Richardson,  for  re- 
spondent 


GARY,  A.  J.  This  is  an  appeal  from  an 
order  overruling  a  demurrer  to  the  complaint 
on.  the  ground  that  It  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
following  statement  appears  in  the  record: 
"This  action  was  instituted  for  the  purpose 
(1)  of  having  an  ordinance  of  the  town  of 
Greenwood  declared  ultra  vires,  and  enjoin- 
ing defendants  from  undertaking  to  enforce 
the  same;  (2)  to  enjoin  the  defendants  from 
undertaking  to  exercise  any  control  over  her 
land,  on  which  she  erected  a  fence  as  al- 
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leged  In  the  complaint;  <3)  to  enjoin  defend- 
ants from  Interfering  with  the  use  and  con- 
trol of  her  land  upon  which  the  said  fence 
was  erected." 

The  complaint  (omitting  the  formal  parts 
thereof)  alleges:  "That  an  alley  twelve  feet 
wide,  owned  by  the  plaintiff,  Durst  &  Mat- 
thews, and  others,  runs  from  the  public  square 
in  an  easternly  direction  back  to  her  lot  of 
land  aboTC  described.  That  from  the  eastern 
terminus  of  this  alley,  107  feet  from  the  pub- 
lic square,  a  road  of  the  same  width  and 
in  the  same  direction  leads  across  her  said 
lands  to  her  livery  stables  on  the  same,  and 
that  the  said  alley  has  for  years  been  used 
by  the  ^tenants  and  customers  of  her  said 
livery  stables,  and  by  the  occupants  of  the 
adjacent  property  of  Durst  &  Matthews  and 
their  customers.  That  prior  to  the  date  here- 
inafter stated,  and  for  the  purpose  of  main- 
taining and  protecting  her  rights  in  her  said 
property,  and  preventing  the  unauthorized 
use  of  the  same  by  persons  traveling  to  and 
from  the  rear  of  the  store  on  the  said  lot 
of  Durst  &  Matthews,  owned  by  the  defend- 
ant, J.  K.  Durst,  and  others,  she  erected  a 
fence  on  her  said  lot,  along  the  northern  side 
of  the  road  above  described  as  leading  from 
the  terminus  of  the  said  alley  to  her  livery 
stables;  the  said  fence  running  from  the 
terminus  of  the  said  alley,  parallel  with  said 
lot  of  Durst  &  Matthews,  but  being  solely  on 
her  said  land.  That  on  the  10th  day  of 
June,  1904,  the  said  town  council  of  Green- 
wood passed  an  ordinance  as  follows:  'Be  it 
ordained  by  the  town  council  of  Greenwood: 
(1)  That  the  public  alleyway  leading  from 
the  public  square  to  the  old  stables  owned 
by  Mrs.  &  J.  Riley,  in  the  town  of  Green- 
wood, is  hereby  required  to  be  kept  open  and 
free  from  obstructions  of  any  kind.  (2)  That 
the  free  use  and  enjoyment  by  the  public  of 
said  public  alleyway  mentioned  in  section  1 
hereof,  must  not  be  Interfered  with  or  ob- 
structed in  any  wise,  and  any  person  or  per- 
sons who  shall  obstruct  the  said  alley  in 
any  way  or  Interfere  with  the  free  use  there- 
of shall  be  fined  not  less  than  $5  nor  more 
than  $100,  or  be  imprisoned  not  less  than 
three  days  nor  more  than  thirty  days.  (3) 
The  mayor  of  the  town  of  Greenwood  is  here- 
by directed  and  required  to  remove  any  ob- 
struction placed  in  said  alleyway,  or  any 
obstruction  along  the  same  which  tends  to 
interfere  with  the  free  use  thereof.'  That 
the  defendants,  acting  under  authority  at- 
tempted to  be  conferred  by  the  said  ordi- 
nance, unlawfully  entered  upon  said  land, 
and,  by  their  servants  and  agents,  with  force 
and  violence,  tore  down  and  destroyed  her 
said  fence.  That  the  alley  mentioned  in  the 
said  ordinance  is  that  described  in  the  third 
paragraph  of  this  complaint  That  it  has 
never  been  dedicated  to  the  public,  and  the 
public  has  acquired  no  right  to  it  by  deed 
or  otherwise.  That  it  has  not  been  subject 
to  the  control  of  the  defendants  or  of  the 
public;  and  that  the  fence  was  not  in  the 


all^,  and  did  not  obstruct  the  same.  That 
the  conduct  of  the  defendants  in  passing  the 
said  ordinance  and  in  destroying  her  fence 
was  an  arbitrary  attempt  to  deprive  her  of 
her  property  without  due  process  of  law,  and 
for  the  benefit  of  private  Individuals,  and 
that  the  said  ordinance  is  ultra  vires  and 
void.  That  the  constant  menace  ©f  the  said 
ordinance,  backed  by  the  police  authority  of 
the  defendants,  denies  to  her  the  quiet  and 
peaceable  use  and  enjoyment  of  her  said 
property  guarantied  by  the  Constitution, 
leaves  her  without  any  adequate  remedy  at 
law,  and  warrants  the  intervention  of  this 
court  in  her  behalf." 

The  first  ground  of  demurrer  was  as  fol- 
lows: "(1)  The  allegations  of  the  complaint 
show  that  the  alleged  fence  was  not  in  or 
upon  the  alleged  alleyway  mentioned  and  re- 
ferred to  in  the  ordinance  set  out  in  the  com- 
plaint; that  the  said  fence  is  wholly  upon 
the  private  property  of  the  plaintiff  In  this 
action,  and  the  ordinance  of  the  town  of 
Greenwood,  set  out  in  the  complaint,  shows 
upon  its  face  that  it  refers  entirely  to  an 
alleyway  of  the  said  town,  without  reference 
to  any  private  propei'ty  of  the  plaintiff ;  and 
the  facts  stated  in  the  complaint  therefore 
fall  to  show  any  connection  whatever  be- 
tween the  alleged  action  of  the  officers  and 
agents  of  the  said  town  and  the  said  or- 
dinance under  which  they  are  alleged  to  have 
acted."  The  ordinance  assumes  as  a  fact 
that  the  public  alley  extends  all  the  way  back 
to  the  plaintiff's  stables,  and  It  provides 
against  obstructions  In  or  along  the  alley  at 
any  point  before  it  reaches  the  stables.  The 
provision  by  which  the  mayor  is  "required  to 
remove  any  obstruction  placed  in  said  alley- 
way, or  any  obstruction  along  the  same, 
which  tends  to  interfere  with  the  free  use 
thereof,"  clearly  shows  that  the  ordinance 
contemplated  that  the  free  use  of  the  alley 
should  Include  the  right  to  turn  aside  from  it. 
In  short,  it  shows  that  it  was  Intended  to 
prevent  such  an  obstruction  as  the  plaintiff's 
fence  along  the  alley  at  any  point  before 
reaching  the  stables,  in  order  that  the  pub- 
lic might  be  enabled  to  turn  aside  from  the 
alley.  It  cannot,  therefore,  be  successfully 
contended  by  the  appellant  that  the  fence 
was  on  the  plaintiff's  land,  and  that  there 
was  no  connection  between  the  ordinance 
and  the  acts  of  its  officers  in  removing  the 
fence  as  an  obstruction. 

The  second  ground  of  demurrer  was  as  fol- 
lows: *'(2)  The  complaint  shows  upon  its 
face  that  the  ordinance  of  the  town  required 
the  alleyway  to  be  kept  'ree  from  obstruc- 
tions, but  falls  to  show  that  it  in  any  wise 
authorized  or  required  its  officers  or  agents 
to  Interfere  with  the  private  property  of  this 
plaintiff;  and,  in  alleging  that  its  officers 
and  agents  did  so  Interfere  with  said  private 
property,  the  complaint  charges  a  tort  on 
the  part  of  the  said  officers  and  agents,  for 
which  this  defendant  is  in  no  wise  responsi- 
ble."    It  is  only  necessary  to  refAr  to  txle 
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statement  hereinbefore  mentioned,  relative 
to  the  purposes  of  the  action,  to  show  that 
this  is  not  an  action  for  damages  arising 
from  tort,  but  for  equitable  relief.  It  is  true, 
the  destruction  of  the  fence  was  connected 
with  the  plaintiff's  alleged  injury  to  her 
rights,  but  it  was  merely  incidental,  and  was 
not  relied  upon  as  the  foimdation  of  her  ac- 
tion. 

The  third  ground  of  demurrer  was  as  fol- 
lows: "The  allegations  of  the  complaint 
show  a  tort  on  the  part  of  certain  individuals, 
for  which  this  defendant  is  not  responsible." 
This  ground  is  disposed  of  by  what  was  said 
In  considering  the  other  grounds. 

The  fourth  ground  of  demurrer  was  as  fol- 
lows: "The  ordinance  set  out  in  the  com- 
plaint shows  on  its  face  that  It  is  a  valid  or- 
dinance, properly  passed,  and  relates  to  a 
public  alleyway  of  the  town  of  Greenwood, 
over  which  the  defendant  has  full  control." 
If  the  facts  alleged  in  the  complaint  are  true 
— that  the  plalntifiF  Is  owner  of  the  land  upon 
which  the  fence  was  erected,  and  that  it  was 
not  subject  to  a  public  easement — then  the 
ordinance  was  illegal,  on  the  ground  that 
it,  in  effect,  undertook  to  acquire  an  ease- 
ment without  Just  compensation  being  first 
made  therefor,  as  required  by  the  CJonstitu- 
tion  (article  1,  ^  17),  and  was  likewise  inim- 
ical to  article  1,  §  5,  of  the  Constitution, 
which  provides  that  a  person  shall  not  be 
deprived  of  his  property  without  due  process 
of  law. 

The  fifth  ground  of  demurrer  is  as  follows: 
"The  allegations  of  the  complaint  show  that 
the  plaintiff  has  a  full,  complete,  and  ade- 
quate remedy  at  law  for  all  of  the  acts  com- 
plained of  and  set  out  in  the  said  complaint." 
It  is  contended  by  the  appellant  that  prohi- 
bition was  the  appropriate  remedy,  under 
the  facts  alleged  in  the  complaint  The  al- 
leged vice  in  the  ordinance  was  not  based  on 
the  ground  that  the  municipality  did  not  have 


power  and  Jurisdiction  to  enact  ordinances 
generally  In  regard  to  the  streets  and  alleys, 
but  on  the  ground  that  the  ordinance  in  ques- 
tion was  illegal,  as  an  attempt  on  the  part 
of  the  appellant  to  take  the  property  of  the 
plaintiff  without  compensation,  and  to  de- 
prive her  of  her  property  without  due  process 
of  law.  Under  such  circumstances,  prohibi- 
tion is  not  the  appropriate  remedy.  State 
ex  rel.  Gibbes  v.  Kirkland,  41  S.  0.  29,  19  S. 
B.  215. 

The  sixth  ground  of  demurrer  was  as  fol- 
lows: "The  allegations  of  the  complaint 
show  a  trespass  on  private  property  by  the 
oflacers  and  agents  of  this  defendant,  for 
which  it  Is  not  liable,  and  do  not  connect 
the  alleged  acts  in  any  wise  with  the  ordi- 
nance of  this  defendant."  This  ground  has 
already  been  disposed  of. 

The  seventh  ground  of  demurrer  was  as 
follows:  "The  facts  stated  in  the  complaint 
fail  to  show  any  equity  whatever,  and  plain- 
tiff's complaint  is  without  equity,  and  does 
not  entitle  plaintiff  to  injunctive  relief,  or  to 
any  relief  whatever  against  this  defendant" 
When  a  municipal  corporation  is  attempting 
to  carry  into  effect  an  illegal  act,  it  may  be 
enjoined,  if  there  are  grounds  for  equitable 
interference.  Vesta  Mills  v.  Charleston,  60 
S.  0.  1,  38  S.  B.  226;  Wilkins  v.  Gaffney,  64 
S.  0.  199,  82  S.  B.  299.  The  requirement  in 
the  ordinance  for  the  mayor  to  remove  any 
obstruction  which  tends  to  interfere  with  the 
free  use  of  the  alley  contemplated  the  re- 
moval of  obstructions  as  often  as  they  were 
placed  in  or  along  the  alley.  It  was  therefore 
a  continuing  menace  to  the  rights  of  the 
plaintiff,  as  alleged  in  the  complaint,  and 
could  properly  be  made  the  basis  of  equitable 
relief.  McClellan  v.  Taylor,  54  S.  C.  430. 
32  S.  E.  527;  Ragsdale  v.  R.  R.,  60  S.  G. 
381,  38  S.  B.  609 ;  3  Pom.  Bq.  Jur.  S  1345. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afilrmed. 
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MULLINS  T.  MARION  OOUNTY. 

(Supreme  Conrt  of  South  Carolina.     July  8, 

1905.) 

Shxbiffs— Fees— AoTiNo  as  Const abu. 

Civ.  Code  1902,  §  1030,  provides  that  a 
magistrate  may  appoint  a  constable  at  a  fixed 
salary,  or  may  direct  his  papers  to  the  sheriff, 
who  shall  receive  the  same  compensation  for 
serving  them  as  a  constable  would  be  entitled 
to.  Held,  that  where  the  magistrate  has  the. 
papers  served  by  the  sheriff,  and  appoints  no 
constable,  the  sheriff  may  collect  the  fees  pro- 
vided for  constables  by  section  3121. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlon  County ;  Watts,  Judge. 

Controversy  submitted  without  actloD  be- 
tween B.  R.  Mullins  and  Marlon  county. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   AiQrmed. 

James  W.  Johnson,  for  appellant.  M.  OL 
Woods,  for  respondent 

POPB,  a  J.  This  appeal  is  from  the  judg- 
ment of  his  honor  Judge  Watts,  upon  the  fol- 
lowing agreed  issue,  to  wit:  "Whether  the 
sheriff  should  be  paid  |150  in  full  of  liis  serv- 
ices, under  the  provisions  of  section  1082, 
Civ.  Code  1902,  or  whether  he  should  be  paid 
$217.75  in  full  of  bis  services,  under  the  pro- 
visions of  section  8121.  There  is  no  dispute 
on  any  other  point"  By  Judge  Watts'  judg- 
ment he  held  that  the  sheriff  should  be  paid 
$217.75.  After  entry  of  judgment,  the  de- 
fendant appealed  on  three  grounds. 

The  first  ground  is  as  follows:  **First 
Because  it  is  respectfully  submitted  that  his 
honor  erred  in  not  holding  that  the  plaintiff 
was  entitled  to  the  compensation  fixed  by 
law,  to  wit  $150  for  the  constable  of  the 
magistrate  residing  at  Marion,  S.  C,  for 
serving  the  papers  during  1903,  and  to  no 
other  compensation  therefor."  The  question 
here  presented  arises  from  this  condition  of 
affairs:  By  law  the  county  of  Marlon  was 
divided  into  10  subdivisions  and  a  magistrate 
was  "provided  for  each  subdivision.  That 
at  Marlon  Court  House  was  given  a  salary 
of  $350  per  year,  and  a  constable  was  allowed 
at  a  salary  of  $150  per  year ;  but  it  was  pro- 
vided that  any  magistrate  might  direct  his 
papers  to  the  sheriff  for  service,  and  in  such 
case  the  sheriff  shall  serve  same,  and  shall 
receive  the  same  compensation  therefor 
which  the  constable  would  be  entitled  to  for 
the  same  service.  There  was  no  constable 
appointed  for  this  township,  and  papers  were 
directed  by  the  magistrate  to  the  sheriff,  who 
served  the  same.  Now  it  becomes  necessary 
to  determine  whether  the  sheriff  shall  receive 
the  compensation  provided  for  the  constable, 
to  wit  the  sum  of  $150,  or  whether  he  shall 
be  paid  the  fees  affixed  by  law  to  a  constable 
for  the  service  of  such  papers;  there  being 
a  difference  of  $67.75  in  favor  of  the  latter 
plan.  Although  section  1032  of  volume  1  of 
the  Civil  Code  of  1902  in  express  terms  re- 
quires the  magistrates  and  their  constables 


to  accept  the  compensation  fixed  in  this  sec- 
tion in  lieu  of  all  costs  and  fees  on  the  crim- 
inal side  of  the  law,  yet  such  section  requires 
that  such  fees  and  costs  as  are  fixed  by  law 
shall  be  collected,  but  the  same  shall  be  turn- 
ed over  to  the  county  treasurer.  Section 
3121  of  the  Civil  Code  of  this  state  (volume 
1)  provides  the  costs  and  fees  for  constables. 
After  a  careful  consideration  of  these  two 
sections  of  our  Code,  we  think  there  was  no 
error  on  the  part  of  the  circuit  judge.  The 
word  "compensation,"  used  in  the  proviso, 
where  it  relates  to  sheriff,  need  not  give  too 
much  concern,  for  it  really  Includes  costs  and 
fees  as  well  as  salary.  It  may  be  that  a 
magistrate  of  Marlon  county  may  have  a 
constable,  and  yet  feel  called  upon,  from  a 
sense  of  public  duty,  to  use  the  sheriff  also ; 
and  under  those  circumstances  a  resort  would 
necessarily  arise  to  fix  his  compensation  un- 
der said  section  3121,  supra.  Therefore  we 
overrule  this  ground  of  appeal. 

"Second.  Because  it  is  respectfully  sub- 
mitted that  his  honor  erred  in  not  sustaining 
the  position  of  the  county  board  of  cemmls- 
sioners  in  refusing  to  pay  the  plaintiff  more 
than  $150  for  his  services  for  1903  rendered 
D.  J.  Oliver  as  magistrate  at  Marion,  S.  C." 
From  what  we  have  said  in  refusing  to  sup- 
port the  first  ground  of  appeal,  we  must  over- 
rule also  the  second. 

"Third.  Because  his  honor  erred  in  not 
holding  that  when  the  sheriff  served  the  pa- 
pers of  D.  J.  Oliver,  magistrate,  that  he  could 
only  get  the  pay  fixed  by  law  for  said  Oli- 
ver's constable,  to  wU,  $150."  We  may  re- 
mark just  here  that  the  views  we  have  al- 
ready expressed  render  it  necessary  that  we 
should  overrule  this  exception. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be,  and  it  is, 
affirmed. 


(78  8.  C.  223) 
BRYANT  V.  THIOPEN. 
(Supreme  Court  of  South  Carolina.     July  8, 
1905.) 

Chattei.  Mobtq  a  OB— Indexing  —  Sufficien- 
cy. 

Civ.  Code  1902,  voL  1,  §  950,  provides  foi 
the  recording  of  chattel  morteages,  where  the 
amount  is  not  more  than  $100,  by  entering  ox> 
an  index  book  the  names  of  the  parties,  a  de 
scription  of  the  chattels,  the  date  of  the  mort 
gage,  etc  Held^  that  recording  a  chattel  mort- 
gage and  agricultural  lien  for  less  than  $100 
by  indexing  in  book  for  that  purpose,  undei 
the  head  of  "Character  of  Debt,"  "L.  &  M.,'' 
and  under  "Amount,"  "$25,"  is  a  sufficient  in- 
dexing of  a  chattel  mortgage  to  the  amount  of 
$25,  though  the  mortgage  secures  other  indebt- 
edness. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County;  Klugh,  Judge. 

From  judgment  affirming  judgment  of 
magistrate  In  J.  J.  Bryant  against  F.  W. 
Thlgpen,  defendant  appeals.    Affirmed. 

Wilson  &  Durant,  for  appellant  W.  G 
Davis,  for  respondent. 


536 


61  SOUTHBASTSffiN  RBPOETBB. 


(S.a 


POPS,  G.  J.  An  action  was  begun  in 
magistrate's  court  In  Clarendon  county  for 
the  claim  and  delivery  of  a  bay  mare  named 
'•Ellen,"  by  the  plaintlflf  against  the  defend- 
ant, based  upon  a  lien  and  chattel  mortgage 
recorded  in  the  book  for  record  of  chattel 
mortgages  for  amounts  less  than  $100,  as 
provided  for  in  the  last  part  of  section  950, 
vol.  1,  Civ.  Code  1902.  The  defendant  claim- 
ed that  said  record  was  void  because  the 
full  amount  for  which  said  mortgage  was 
given  did  not  appear  in  such  recording.  The 
magistrate  held  that  such  paper  was  prop- 
erly recorded,  and  therefore  gave  judgment 
for  the  plaintiff  in  the  sum  of  $25.  An  ap- 
peal was  taken  to  the  circuit  court  by  the 
defendant  on  the  same  objection  he  had 
urged  before  the  magistrate.  The  circuit 
judge  held  that  the  index  as  provided  for  in 
section  950,  supra,  was  constructive  notice 
to  the  defendant  of  the  mortgage,  and  there- 
fore gave  judgment  dismissing  the  appeal. 
The  defendant  now  appeals  to  this  court 
upon  two  grounds,  as  follows:  First,  "that 
the  circuit  judge  erred  in  holding  that  in- 
dexing would  be  a  sufficient  record  of  the 
Instrument  herein";  second,  "that  the  cir- 
cuit judge  erred  in  holding  that  the  index- 
ing was  sufficient  record,  and  sufficiently 
showed  the  amount  and  character  of  the 
debt  secured,  it  being  respectfully  submitted 
that  the  entries  In  the  index  book  were  not 
sufficient  in  this  respect"  We  will  now  con- 
sider these  two  exceptions  together. 

This  part  of  section  950  of  the  first  volume 
of  the  Code  Is  as  follows:  "It  shall  be  a 
sufficient  record  of  any  chattel  mortgage, 
where  the  amount  secured  is  not  more  than 
one  hundred  dollars,  to  enter  upon  an  index 
book,  to  be  kept  for  that  purpose  by  register 
of  mesne  conveyances,  the  names  of  mort- 
gagor and  mortgagee,  the  amount  and  char- 
acter of  the  debt  secured,  a  brief  description 
of  chattels  pledged,  the  date  of  said  mort- 
gage and  of  the  maturity  of  said  debt,  and 
the  date  of  presentation  of  such  mortgage 
for  record;  and  the  fee  to  be  charged  by 
the  register  of  mesne  conveyances  shall  be 
the  same  as  now  provided  by  law  for  the  In- 
dexing of  liens  on  crops  for  advances  for 
agricultural  puiposes."  As  was  said  by  this 
court  in  the  case  of  Milford  v.  Aiken,  61  8. 
0.  110,  39  8.  B.  283:  "The  object  of  a  regis- 
tration law  is  to  provide  a  ready  means  to 
the  public  of  learning  the  status  of  property, 
real  or  personal,  so  far  as  claims  to  the  same 
may  be  in  persons  other  than  the  ownor. 
These  registration  laws  are  purely  the  crea- 
tion of  the  statute  law,  and  therefore  are 


subject  to  such  variety  as  to  form,  methods, 
etc.,  as  to  the  legislative  mind  may  seem 
best.  For  instance,  for  a  long  time  mort- 
gages of  real  and  personal  property  were  re- 
corded in  the  same  book;  but  after  a  whUe 
the  demands  of  trade  became  so  great  that 
the  state  Legislature  directed  that  these 
mortgages  of  real  and  personal  property,  re- 
spectively, should  be  made  in  separate  books, 
with  a  separate  index  to  each.  And  as  to 
personal  property,  in  answer  to  the  same  de- 
mands of  trade,  what  is  known  as  'agricul- 
tural liens'  (which  is  nothing  more  than  a 
mortgage)  were  required  to  be  placed  in  a 
separate  book  for  registration,  and  the  form 
of  such  registration  was  made  very  simple, 
and  the  cost  of  recording  was  greatly  re- 
duced." In  the  case  just  cited  It  was  held 
that  the  affidavit  of  a  witness  to  such  lien 
and  mortgage  was  not  required  in  order  to 
be  recorded. 

Law,  when  applied  to  an  action,  looks  to 
the  concrete  case.  Here,  for  Instance,  it  is 
admitted  that  the  plaintiff  paid  the  defend- 
ant but  $25,  and  this  amount  was  set  forth 
in  the  record  of  such  chattel  mortgage.  It  is 
tnie  that  in  the  third  clause  of  said  mort* 
gage  some  refo^nce  is  made  to  a  further 
consideration  of  the  same,  "and  in  order  to 
secure  the  payment  at  the  time  aforesaid, 
of  any  other  and  such  other  sums  of  money, 
and  the  Interest  thereon,  which  the  party 
of  the  second  part  may  be  due  and  owing 
unto  the  party  of  the  first  part  at  any  time 
daring  the  current  year."  This  was  not 
set  out  In  the  record  but  only  the  sum  of 
$25  was  so  set  out  In  may  be  granted  that, 
if  the  party  of  second  part  had  been  due  to 
the  party  of  the  first  part  any  other  sum 
than  $25,  it  would  have  been  held  void,  but 
such  is  not  the  case  here. 

In  order  to  show  the  exact  compliance  in 
the  recording  of  this  chattel  mortgage  with 
record  here,  we  reproduce  the  same: 

Date  of  PreMntatlon  for  record.   Mortgagor 

Feb.  13,  1904.  Robert  Hack. 

Mortgagee       Date  of  Mortgage      Date  of  Maturity 
J.  J.  Bryant    Jan.  U,  1904.  Oct  15,  1904. 

Amount  Cbaraoter  of  Debt    Date  of  Settlement 

126.00.  L.  A  M. 

Description  of  CbatteU  Pledged. 
AH  cotton  and  cotton  seed  to  be  made  on  ten  acres, 
one  bay  mare,  named  Ellen,  and  one  open  top  buggy 
and  harness,  all  in  good  repair. 

A  comparison  of  the  items  of  the  record 
with  the  items  of  section  950,  supra,  do  show 
that  the  chattel  mortgage  was  properly  re* 
corded.  We  must  therefore  overrule  these 
exceptions. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  is  aflirmed. 
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SMITH  ▼.  WESTERN  UNION  TIBIA- 
GRAPH  GO. 

<Sapreme  Court  of  South  Garoiiba.    loly  11* 
1905.) 

L  Tkucgbafh    Compjlht  — Oiinci    Houbs  — 
Sunday. 

If  a  telegraph  company  opens  Its  office  for 
boBiness  on   Snnday,  It  must  hitve  reasonable 
hoars  therefor. 
2l  Same— Neglioencb. 

Evidence  held  insufficient  to  show  feckless 
disregard  of  the  daty  of  a  telegraph  company 
to  deliver  a  telegram,  or  negligence  which  was 
the  proximate  cause  of  mental  anguish  of  ad- 
dressee. 

Appeal  from  Common  Pleas  Glrcnit  Court 
of  Cherokee  County;  Oage,  Judge. 

Action  by  Joanna  Smith  against  the  West- 
em  Union  Telegraph  Company.  Prom  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
Yersed. 

Geo.  H.  Fearons,  Evans  &  Finley,  and  J. 
H.  Marion,  for  appellant  Hart  &  Bell,  tor 
respondent. 

JONES,  J.  The  complaint  in  thlB  actl<« 
was  brought  to  recover  damages  for  mental 
anguish  for  alleged  negligent  and  willful 
failure  to  promptly  deliver  the  following 
message:  "Joanna  Smith,  Gaffney,  S.  C. 
If  you  want  to  see  Hannah  aiiv^,  come  at 
once.  [Signed]  John  Corrie."  This  appeal 
comes  from  the  Judgment,  on  Verdict,  for 
$100  in  favor  of  plaintiff.  The  complaint 
alleged  that  by  reaaon  of  the  failure  to 
promptly  deliver  said  message  the  plaintiff 
was  deprived  of  seeing  and  being  with  her 
slater  before  her  death,  and  of  accompanying 
her  remains  from  the  6ity  of  AsheviUe,  N. 
C,  to  Gaffney,  S.  C,  and  vras  thereby  sub- 
jected to  great  mental  anguish  and  suffering. 
The  message  .was  filed  with  the  defendant 
company  at  Asheville,  N.  C,  on  Sunday, 
November  8, 1003,  to  be  transmitted  to  plain- 
tiff at  Gaffney,  S.  C.  It  was  received  by  the 
Gaffney  office  at  4;50  p.  m.,  Sunday.  The 
oflSce  hours  at  Gaffney  on  Sundays  were 
from  8  a.  m.  to  10  a.  m.,  and  from  4  p.  m. 
to  6  p.  m.  The  messenger  made  effort  to 
deliver  the  telegram,  and  returned  to  the 
office  with  the  message  undelivered  at  6  pi 
m.,  when  the  office  was  closed  and  the  mes- 
sage left  therein  for  delivery  the  next  day. 
About  15  minutes  after  the  doaing  of  the 
office,  the  messenger  boy,  on  his  way  home, 
obtained  information  as  to  the  place  of  resi- 
dence of  the  plaintiff,  but,  because  the  office 
was  closed,  did  not  make  any  further  attempt 
to  deliver  on  that  day.  The  message  was 
delivered  the  next  day,  Monday,  between  8 
and  9  a.  m.  The  plaintiff's  sister  died  a 
short  while  before  12:55  p.  m.,  November  9, 
1903.  Train  35  passed  Gaffney  for  Spartan- 
burg at  11:53  Sunday  night,  and  train  89 
passed  Gaffney  for  Spartanburg  at  9:14  Mon- 
day morning.  These  trains  connected  at 
Spartanburg  with  the  train  for  AsheviUe» 
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due  to  leave  Spartaaiburs  at  10*36  a.  m.  and 
arrive  at  Aabeville  at  1:60  p.  m. 

1.  The  first  queetioin  presented  by  the 
exoeptiOBis  ki  whettier  tlie  circuit  court  erred 
In  modifying  defendant* a  third  request  by 
chatgiuff  the  Jury  that,  when  a  telegraph 
company  opens  Its  <^ce  for  business  on 
Sunday,  it  must  be  shown  that  its  office  hours 
on  that  day  are  reasonable.  Defendanfa 
third  request  was  as  follows:  **Th€se  hours 
need  not  be  the  same  on  Sunday  as  en  other 
daja  of  the  week.  A  telegraph  company 
may  not  open  its  office  for  business  at  all  on 
Sunday,  and,  when  It  does,  may  limit  these 
hours  to  a  very  small  part  of  the  usual  time 
devoted  to  the  transaction  of  business  on 
other  days."  With  reference  to  this  request, 
the  court  charged  the  Jury  in  these  words: 
"Sunday  is  a  day  of  rest,  and  a  telegraph 
company  may  close  its  office  and  stay  closed 
for  the  day;  but,  if  it  does  open  its  -  office 
for  business,  It  must  have  reasonable  hours." 
No  breach  of  duty  should  be  predicated  up- 
on a  failure  to  do  what  is  forbidden  by  law, 
but  there  is  nothing  in  the  law  to  prevent  a 
telegraph  company  from  undertaking  to 
transmit  and  deliver  a  message  like  the  one 
in  question  on  Sunday.  Our  statute  (sectioiL 
600,  Cr.  Code)  provides  as  follows:  "No 
tradesman,  artificer,  workman,  laborer,  or 
other  person  whatsoever,  shall  do  or  exercise 
any  wordly  labor,  business  or  work  of  their 
oidinary  callings  upon  the  Lord's  Day  (com- 
monly called  the  Sabbath)  or  any  part  there- 
of (work  of  necessity  or  charity  only  except- 
ed); and  every  person  being  of  the  age  of 
fifteen  years  or  upwards  offending  in  the 
premises  shall,  for  every  such  offense,  for- 
feit the  sum  of  one  dollar."  So  that,  If  this 
statute  be  hekl  to  prohibit  an  operator  or 
messenger  from  delivering  ordinary  social 
and  business  telegraphic  messages  on  Sun- 
dayf  it  would  have  no  application  to  a  mes- 
sage of  the  kind  In  question,  as  It  properly 
falls  within  the  excepted  classes  as  a  work 
of  necessity  or  charity,  since  it  relates  to 
sickness  and  approaching  death  of  a  relative. 
Doyle  V.  Lynn  &  Boston  Ry.  Co.,  118  Mass. 
195,  19  Am.  R^.  481;  G.,  C.  &  Santa  F6 
Ry.  Co.  V.  Levy.  59  Tex.  542,  46  Am.  Rep. 
269;  Western  Union  Telegraph  Co.  v.  Wil- 
son, 93  Ala.  82,  9  South*  414,  80  Aul  St  Rep. 
27.  The  defendant,  therefore,  having  under- 
taken to  transmit  and  deliver  such  a  mes- 
sage, was  bound  to  exercise  ordinary  care  to 
promptly  deliver  the  same.  A  telegraph 
company  may,  however,  establish  reasona- 
ble office  hours  in  the  conduct  of  its  busi- 
ness, and  is  not  ordinarily  bound  to  deliver 
messages  outside  such  hours  (Bonner  v.  West- 
em  Union  Tel.  Co..  71  S.  C.  803,  61  S.  B.  117; 
Harrison  v.  Western  Union  Tel.  Co.,  71  S.  C. 
387,  51  S.  B.  119);  but,  inasmuch  as  ordinary 
business  is  generally  suspended  on  Sunday, 
it  is  manifest  that  it  is  not  incumbent  on  a 
telegraph  company  to  observe  the  same  num- 
ber of  hours  on  Sunday  as  on  week  days. 
Bui  nevertheless^  if  it  undertakes  to  deliver 
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messages  which  may  be  transmitted  and 
delivered  on  Sunday,  it  Is  bound  to  observe 
snch  boars  as  are  reasonably  required  for 
the  proper  discharge  of  its  dnty.  Due  con- 
sideration must  be  had  to  the  reqnirements 
of  the  community  on  Sundays.  Appellant, 
therefore,  cannot  complain  that  Its  third  re- 
quest to  charge  was  modified  so  as  to  re- 
quire it  to  observe  reasonable  <^ce  hours 
on  Sunday. 

2.  The  next  question  is  whether  the  court 
erred  in  refusing  defendant's  motion  for  a 
new  trial.  Appellant  contends  that  there 
was  no  testimony  tending  to  establish  or  sus- 
tain the  verdict  of  the  jury:  (a)  In  that 
there  is  an  entire  absence  of  proof  that  the 
delay  in  the  delivery  of  the  telegram  was 
a  proximate  cause  of  the  injury  plaintiff  is 
alleged  to  have  sustained;  (b)  in  that  there 
Is  an  entire  absence  of  proof  of  any  actual 
dam&ges  suffered  by  the  plaintiff  on  account 
or  the  alleged  delict  of  the  defendant;  (c)  in 
that  there  is  an  entire  absence  of  testimony 
tending  to  establish  wanton  negligence,  will- 
ful misconduct,  or  such  state  and  frame  of 
mind  on  the  part  of  the  defendant  as  will 
permit  of  exemplary  damages;  and  (d)  in 
that,  from  the  uncontradicted  and  undisput- 
ed testimony,  only  one  Inference  can  be 
drawn  as  a  matter  of  law,  to  wit,  that  the 
delay  in  the  delivery  of  the  telegram  did  not 
deprive  plaintiff  of  reaching  and  seeing  her 
sister  while  alive,  and  did  not  prevent  her 
from  accompanying  her  sister's  remains  firom 
Ashevllle  to  Oaffney.  This  exception  is  well 
taken.  We  see  nothing  in  the  testimony 
from  which  it  could  be  inferred  that  the  de- 
fendant recklessly  disregarded  its  duty.  The 
evidence  showed  that  the  message  was 
promptly  transmitted  to  Gaffney,  that  from 
the  time  of  its  receipt  at  the  Gaffney  office 
to  the  closing  hour  of  that  office  a  continu- 
ous effort  was  made  to  deliver  the  message 
to  the  plaintiff,  that  the  closing  hour  of 
the  Gaffney  office  on  Sunday  was  reasonable, 
and  there  was  no  allegation  or  evidence  of 
a  si>ecial  agreement  to  deliver  outside  of  the 
reasonable  office  hours  of  the  defendant. 
There  was  therefore  no  foundation  for  puni- 
tive damages. 

With  respect  to  damages  for  mental  an- 
guish, even  if  it  be  granted  that  the  de- 
fendant was  negligent,  the  evidence  totally 
fails  to  show  that  the  mental  anguish  from 
the  causes  alleged  was  a  direct,  natural,  and 
proximate  result  of  the  defendant's  negli- 
gence. In  so  far  as  plaintiff's  suffering  re- 
sulted from  failure  to  see  and  be  with  her 
sister  before  her  death,  the  undisputed  evi- 
dence shows  that  it  would  have  been  im- 
possible for  plaintiff  to  have  reached  her 
sister  before  her  death,  even  if  the  message 
had  been  immediately  delivered  to  her.  In 
so  far  as  plaintiff's  mental  anguish  was  the 
result  of  her  failure  to  accompany  her  sis- 
ter's remains  on  the  train  from  Ashevllle  to 
Gaffney,  that  was  something  which  the  de- 
fendant company  could  not  reasonably  have 


anticipated  as  a  result  of  the  failure  to  de- 
liver the  message  promptly,  as  there  was 
nothing  on  the  face  of  the  message,  or 
brought  to  the  knowledge  of  the  defendant, 
to  indicate  that  it  was  within  the  contempla- 
tion of  any  one  that  plaintiff  would  accom- 
pany her  sister's  remains  from  Ashevllle 
to  Gaffney  for  burial.  Arlal  t.  Western 
Union  Tel.  Co.,  70  8.  C.  418,  50  S.  B.  & 

The  judgment  of  the  circuit  court  is  re- 
versed. 


(72S.C.  lit) 
WILLIS  V.  OHBROKBB  FALLS  MPG.  00. 
(Supreme  Oourt  of  South  Oarolina.     July  11, 
1905.) 

1.  INJUBT  TO  Sebvant—Liabujtt  of  Mas- 

TBB— INSTTBEB. 

In  an  action  for  injuries  to  a  servant,  an 
instruction  that  the  master  is  responsible  for 
the  safety  of  the  surroundings  and  place  where 
the  emplovd  is  by  him  put  to  work  is  not  im- 
proper, where  the  court  also  charzed  that  the 
master  must  furnish  the  servant  with  a  reason- 
ably safe  place  to  work  and  with  safe  appli- 
ances, but  that  he  is  not  an  insurer  of  the 
safety  of  the  party,  but  most  have  such  ap- 
pliances and  such  place  to  work  as  a  man  of 
ordinary  prudence  would  furnish  under  like  dr- 
cumstanoes. 

[Ed.  Note. — For  cases  in  point,  see  voL  84, 
Gent  Dig.  Master  and  Servant,  St  178,  178^ 

2.  Same— Nbolioenob— EviDENGX. 

In  an  action  for  injuries  to  a  servant  of 
tender  years,  evidence  held  to  establish  prima 
facie  proof  of  negligence. 

Appeal  from  Oommon  Pleas  Circuit  Court 
of  Cherokee  County;  F.  B.  Gary,  Special 
Judge. 

Action  by  Otis  Fletcher  Willis  against  the 
Cherokee  Falls  Manufacturing  Company. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  is  an  appeal  upon  two  exceptions. 
The  first  assigns  error  in  the  charge  to  the 
jury,  and  the  second  in  refusing  a  motion  for 
a  new  trial.  The  complaint  (omitting  the 
formal  portion  thereof)  alleges:  "That  on 
December  28,  1902,  the  plaintiff,  Otis  Fletch- 
er Willis,  11  years  of  age  and  of  small  stat- 
ure for  his  years,  was  in  the  employment 
of  the  defendant  as  a  sweeper;  that  as  such 
it  was  his  duty  to  sweep  up  waste  and  place 
it  in  a  waste  box  furnished  by  the  defend- 
ant; that  on  said  day,  while  in  the  perform- 
ance of  his  duty  as  such  laborer,  he  was  at- 
tempting to  put  some  of  the  swept-up  waste 
into  the  waste  box,  and  in  so  doing  had  to 
raise  the  lid  of  said  box,  and  while  so  enga- 
ged his  feet  slipped  from  under  him,  his 
left  foot  was  caught  in  the  gearing  or  spokes 
of  the  pulley  on  the  drawing  frame  of  the 
defendant  company,  which  was  only  a  few 
inches  distant  from  said  box,  his  body  was 
by  it  beaten  several  times  against  the  iioor, 
his  left  leg  was  torn  off,  his  right  arm  and 
hand  rendered  permanently  useless,  his  fsce 
and  body  badly  beaten  and  bruised,  to  his 
damage  $10,000;  that  said  tujuries  and  dam- 
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age  were  directly  due  to  and  caused  by  negli- 
gence and  carelessness  of  the  defendant  In 
the  following  respects:  (1)  In  having  the  Ud 
of  said  box  too  high  for  one  of  his  size,  In 
consequence  of  which  It  was  necessary  for 
him  to  tiptoe,  and  In  consequence  of  which 
his  foot  slipped,  with  the  result  stated.  (2) 
In  having  said  box  unnecessarily  In  a  dan- 
gerous place,  to  wit,  within  a  few  Inches  of 
said  running  pulley.  In  consequence  of  which, 
and  on  account  of  which,  his  foot  was  caught, 
with  the  result  aforesaid.  (8)  In  having 
said  pulley  in  such  close  proximity  to  said 
box  where  said  child,  the  plaintiff,  had  to 
perform  his  work,  without  having  the  same 
in  any  way  covered  or  protected,  so  as  to  pre- 
vent its  catching  said  plaintiff.  (4)  In  not 
providing  plaintiff  with  a  safe  place  in  which 
to  work,  but  In  having  him  to  work  in  such 
unsafe  place,  as  above  stated,  to  wit,  the 
said  box  with  such  high  lid,  so  unnecessarily 
closely  placed  by  said  machinery,  which  was 
uncovered  and  unprotected,  notwithstanding 
the  fact  that  the  defendant  knew  that  the 
floor  upon  which  said  box  stood,  and  upon 
which  plaintiff  would  have  to  stand  in  rais- 
ing said  lid,  was  very  greasy  and  slippery; 
the  whole  making  a  combination  which  ren- 
dered the  place  unsafe  for  said  plaintiff,  and 
by  which  the  Injuries  were  inflicted  as  afore- 
said." The  defendant  denied  the  allegations 
of  the  complaint,  and  set  up  as  a  defense 
that  the  negligence  of  the  plaintiff  proximate- 
ly caused  and  contributed  to  his  injury.  The 
jury  rendered  a  verdict  in  favor  of  the  plain* 
tiff  for  $1,750,  and  the  defendant  appealed. 

Butler  &  Osborne  and  H.  J.  Haynsworth, 
for  appellant  Stanyame  Wilson  and  Y.  B. 
De  Pass,  for  respondent 

GARY,  A.  J.  (after  stating  the  foregoing 
facts).  1.  The  first  exception  assigns  error 
as  follows:  "(1)  In  charging  the  jury  that 
the  master  is  responsible  for  the  sufliciency 
and  safety  of  the  surroundings  and  place 
where  the  employe  is  by  him  put  to  work' — it 
being  submitted  that  by  said  instruction  his 
honor  placed  upon  the  defendant  the  liabil- 
ity of  an  Insurer  of  the  safety  of  the  sur- 
roundings and  place  of  work,  whereas  the 
master  is  liable  for  the  want  of  safety  in 
such  place  only  in  case  this  condition  is  by 
reason  of  his  negligence."  The  charge  set 
out  in  the  exception  was  presented  in  the 
form  of  a  request,  and  his  honor,  the  presid- 
ing judge,  said:  **In  connection  with  what  I 
have  charged  you,  I  charge  you  that."  It  is 
therefore  necessary  to  see  what  he  had  char- 
ged relative  to  this  question.  He  charged 
that,  "when  the  relation  of  master  and  serv- 
ant exists,  the  master  on  his  part  engages, 
and  it  is  his  duty  to  furnish,  the  servant  with 
a  reasonably  safe  place  to  work,  and  with 
safe  and  suitable  appliances  for  such  work, 
and  it  is  his  duty  to  keep  those  appliances 
In  repair.  Now,  that  does  not  mean  neces- 
sarily that  he  is  an  Insurer  of  the  safety  of 


the  party,  but  it  means  that  he  has  such  ap- 
pliances and  such  place  to  work  as  a  man 
of  ordinary  prudence  would  have  furnished 
imder  like  circumstances.  •  ♦  ♦  The  test 
being,  at  last,  what  would  an  ordinarily  pru- 
dent man  have  done  under  the  circumstan- 
ces? what  kind  of  place  would  a  prudent 
man  have  furnished?  what  kind  of  appli- 
ances would  a  prudent  man  have  furnished? 
As  I  say,  in  ascertaining  whether  or  not  the 
master  has  carried  out  his  part  of  the  im- 
plied agreement,  you  have  a  right  to  consid- 
er all  these  questions;  that  is,  the  surround- 
ing circumstances,  the  character  of  the  work, 
and  the  youth  and  intelligence  of  the  serv- 
ant" The  only  error  assigned  by  the  excep- 
tion is  that  the  charge  therein  mentioned 
placed  upon  the  defendant  the  liability  of  an 
Insurer  of  the  safety  of  the  surroundings  and 
place  of  work.  This  charge  must  be  con- 
strued in  connection  with  the  other  portions 
thereof,  which  fully  explained  the  law  in 
such  cases,  after  which  it  cannot  reasonably 
be  supposed  that  the  jury  was  misled,  espe- 
cially when  they  were  told  to  consider  the 
charge  embodied  in  the  request  in  connection 
with  the  other  parts  of  the  charge. 

2.  The  second  exception  is  as  follows:  "(2) 
In  refusing  to  grant  a  new  trial  on  the 
ground  that  there  was  no  evidence  to  sustain 
the  verdict;  it  being  submitted  that  there 
was  no  evidence  of  negligence  on  the  part  of 
the  defendant  company,  and  no  evidence  that 
plaintiff  was  injured  by  the  negligence  of  the 
defendant"  It  is  unquestionably  the  duty 
of  the  master  to  provide  a  reasonably  safe 
place  for  the  servant  to  work,  and  when 
there  is  testimony  tending  to  show  that  there 
was  a  failure  of  duty  in  this  respect,  in  con- 
sequence of  which  the  servant  sustained  in- 
jury, it  makes  out  a  prima  facie  case  of  negli- 
gence on  the  part  of  the  master.  Rlchey 
T.  By.,  69  S.  G.  387,  48  S.  B.  285;  Branch  v. 
By.,  35  S.  G.  405,  14  S.  E.  808.  In  consider- 
ing whether  the  place  where  the  plaintiff  was 
employed  to  work  was  safe,  it  must  be  re- 
membered that  he  was  of  very  tender  years 
for  such  work.  There  was  testimony  tending 
to  show  that  the  usual  and  proper  place  for 
a  waste  box  was  on  the  spare  floor,  and  out 
of  the  way  of  the  machinery,  while  in  this 
case  the  waste  box  was  only  a  few  inches 
away  from  the  revolving  pulley  in  which  the 
plaintiff's  foot  was  caught;  that  the  machln- 
ery  was  not  covered  or  protected;  that  the 
pulley  was  not  solid,  but  had  spokes,  there- 
by permitting  -the  plaintiff's  foot  to  be  caught 
in  it,  while  the  pulleys  of  other  mills  were 
solid;  that  the  defendant  had  been  notified 
of  the  danger  to  children  employed  to  put 
waste  in  the  box,  but  disregarded  the  admo- 
nition. These  facts  afforded  at  least  some 
evidence  that  the  surroundings  where  the 
plaintiff  was  required  to  discharge  his  duties 
was  not  a  safe  place  for  a  person  of  his  ten- 
der years  to  work.  This  constituted  prima 
facie  evidence  of  negligence^  and»  when  it 
appeared  that  the  plaintiff  was  injured  by 
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the  madilnery  while  discharging  his  duties 
relative  to  the  waste  box,  the  presiding 
judge  properly  submitted  the  case  to  the  Jury. 
It  Is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

(72  S.  C.  120) 

RAGSDALB  t.  SOUTHERN  RX. 

(Supreme  Oonrt  of  South  CSaroUna.    July  11, 

1906.) 

1.  BvTDBncn  •»  Admissionb  —  lierrEBs    ov 
Agent. 

Where  agency  has  been  established,  letters 
si^ed  by  the  agent  as  such  are  admissible  in 
evidence  against  bis  principal. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  20, 
Cent.  Dig.  Eyidenoe,  S9  887-016.] 

2.  Wftness  —  Rkfbbshino  Mkuobt  — Ubb  ov 

MmfOBANDUM. 

Where  a  witness  relies  on  a  paper  to  re- 
fresh his  memory,  and  testifies  only  because  he 
finds  the  facts  contained  therein,  the  paper 
cannot  be  used,  unless  it  be  an  original  paper 
made  by  the  witness  himself  and  contemporane- 
ously with  the  transaction  referred  to. 

[Bd.  Note. — For  cases  in  point,  see  vol.  60, 
Ont.  Dig.  Witnesses,  f  892.J 

3.  Cabbiers— Loss  op  Fbeiqht  —  Evidence— 

COBBESPONDENCE  OF  AGENTS. 

In  an  action  against  a  carrier  for  defi- 
ciency in  cotton  seed  shipped,  where  there  was 
evidence  that  the  witness  was  the  agent  of  de- 
fendant railroad  at  a  certain  station,  and  had 
receiyed  as  such  agent  the  cotton  seed  in  ques- 
tion, and  that  one  B.  was  agent  of  defendant, 
and  as  such  had  weighed  the  cotton  seed  in 
question,  it  was  competent  for  the  witness  to 
testify  what  the  correspondence  was  between 
these  two  agents  of  the  defendant  in  regard  to 
such  matter. 

4.  BVIDENOB— DEOLABATIOH  OF  AOENT. 

An  agent  can  bind  his  principal  by  decla- 
rations made  within  the  scope  of  his  employ- 
ment 

[Bd.  Note. — ^For  cases  In  point,  see  voL  20, 
Cent  Dig.  Bvldence,  St  887*-916.] 

6.  Appeal— Habuless  Bbbob. 

Admission  of  immaterial  irrelevant  evi- 
dence is  harmless  error. 

[Ed.  Note. — For  cases  In  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Brror,  (S  4164,  4166.] 

6.  Same—Review. 

The  Supreme  Court  cannot  consider  facts 
set  out  in  the  exceptions  alone. 

Appeal  from  Comm<m  Pleas  Circuit  Court 
of  Fairfield  County;  Watts,  Judge. 

Action  by  John  K.  Ragsdale  against  tiie 
Southern  Railway.  From  Judgment  on  cbv 
cult  affirming  magistrate's  Judgment,  defend- 
ant appeals.    Affirmed. 

R.  H.  Welch,  for  appellant  Ragsdale  & 
Dixon,  for  respondent 

POPE,  O.  J.  This  is  the  second  time  this 
case  has  been  before  this  court  See  69  S. 
C.  429,  48  S.  E.  466.  It  comes  before  us  now 
upon  exceptions  against  the' admissibility  of 
certain  testimony,  and  In  alleged  charges  of 
the  magistrate  which  were  sustained  by  the 
circuit  Judge.  The  plaintlflP  sued  for  the 
recovery  of  $75.78  for  an  alleged  deficiency 
of  10,050  pounds  of  cotton  seed,  shipped  by 
the  plalntUr  over  defendant's  railroad  on  the 
10th   October,    1903.     After   hearing   teati- 


mony,  the  Jury  found  a  yerdlct  against  the 
defendant  for  |76.7a  Thereupon  the  de- 
fendant appealed  to  the  circuit  court  Aft- 
er hearing  the  cause  the  circuit  Judge  over- 
ruled the  exceptions,  and  affirmed  the  Judg- 
ment of  the  magistrate  in  every  particular, 
in  a  short  order.  From  this  Judgment  of 
the  circuit  court  the  defendant  appealed  to 
this  court  on  the  following  grounds:  "(1) 
Because  the  magistrate  erred  in  allowing  the 
plaintiff  to  introduce  in  evidence  a  letter 
from  D.  L.  Bryan,  signed  'Agent,'  dated  Oc- 
tober 20»  1903,  and  addressed  to  'M.  C.  Rob- 
ertson, Manager,  Columbia,  S.  C.,'  on  the 
ground  that  the  same  vi^  incompetent,  ir- 
relevant, and  mere  hearsay  testimony.  (2) 
Because  the  magistrate  erred  in  allowing  the 
plaintiff  to  introduce  in  evidence  a  lett^, 
signed  *M.  C.  Robertson,  Manager/  dated 
October  20,  19(K{,  and  addressed  to  'D.  L. 
Bryan,  Esq.,  Agent,  Columbia,  S.  C.,'  on  the 
ground  that  this  testimony  was  incompetent, 
irrelevant,  and  mere  hearsay  testimony.  (3) 
Because  the  magistrate  erred  in  not  allow- 
ing the  witness  Mr.  Cooper  to  refresh  his 
memory  from  the  paper  handed  to  him,  and 
state  whether  or  not,  after  being  so  refresh- 
ed, he  could  testify  what  his  weight  of  cot- 
ton seed  in  question  was,  and  in  not  per- 
mitting him,  after  being  so  refreshed,  to 
testify  what  the  weight  t)f  cotton  seed  was. 
(4)  Because  the  magistrate  erred  in  allowing 
the  witness  Mr.  McMeekin  to  testify  as  to 
what  Mr.  Bryan,  in  Columbia,  telegraphed 
to  him  about  the  consignee  as  named  in  the 
waybill  covering  the  car  of  seed  in  question, 
and  allowing  the  witness  to  testify  as  to 
what  he  telegraphed  in  reply  to  Mr.  Bryan, 
on  the  ground  that  the  consignee  as  named 
in  the  waybill  was  in  writing,  and  on  the 
further  ground  that  such  evidence  was  in- 
competent, irrelevant,  and  hearsay.  (6)  Be- 
cause the  magistrate  erred  in  allowing  the 
plaintiff  to  testify  as  to  certain  conversa- 
tions that  passed  between  him  and  Mr.  Mc- 
Meekin relative  to  this  shipment  of  seed; 
the  same  being  incompetent,  irrelevant,  and 
hearsay  testimony.  (6)  Because  the  magis- 
trate erred  in  allowing  the  plaintiff  to  in- 
troduce in  evidence  a  paper  from  tbe  South- 
em  Cotton  Oil  Company,  which  contained  a 
statement  purporting  to  show  the  settlement 
which  it  made  v^itb  the  plaintiff  for  the  seed 
in  question;  the  same  being  incompetent,  ir- 
relevant, and  mere  hearsay  testimony.  (7) 
Because  the  magistrate  erred  In  allowing  the 
witness  Mr.  Moss  to  testify  that  he  had 
heard  that  stealing  had  taken  place  from 
cars  in  the  city  of  Columbia;  the  same  being 
incompetent,  irrelevant,  and  hearsay.  .(8> 
Because  the  magistrate  in  his  charge  to  the 
Jury  erred  in  charging  *That  the  plaintiff 
must  prove  his  case  by  tbe  preponderance 
of  the  testimony,  and  that  the  defendant 
must  prove  its  case  by  the  preponderance  of 
the  testimony';  the  error  being  that  the  an- 
swer of  the  defendant  was  a  general  denial 
of  plaintiff's  complaint,  and  he  was  not  re- 
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quired  under  tbe  pleadings  to  prove  his  gen* 
eval  denial  by  the  preponderance  of  the  tes- 
timonyi  (9)  Because  the  magistrate  erred 
In  not  charging  the  Jury  the  law  applicable 
to  the  case,  he  haying  charged  no  law  what- 
ever, except  that  the  plaintiff  must  prove 
hlB  case  by  a  preponderance  of  the  testi- 
mony, and  th^  defendant  must  prove  his  by 
a  preponderance  of  the  testimony.  (10)  Be* 
cause  the  magistrate  erred  in  refusing  to 
charge  the  defendant's  first  request  to 
charge,  which  was:  Thefe  was  no  evidence 
In  this  ease  that  any  seed  was  lost  out  of 
this  car  by  the  Southern  Bailway  Oompany.' 
(11)  Because  the  magistrate  erred  in  reftia- 
.  ing  to  charge  the  defendant's  third  request 
to  charge,  whidi  was  as  follows:  There  is 
no  evidence  in  this  case  that  the  Southern 
Bailway  Company  lost  any  of  the  cotton 
seed  claimed  to  have  been  lost' "  We^  will 
now  pass  upon  these  grounds  of  appeal. 

1.  We  will  consider  first  and  second  grounds 
together.  When  this  court  reversed  the 
Judgment  on  the  first  trial,  it  was  in  part 
because  the  agency  of  D.  L.  Bryan  of  the 
defendant  at  Oolumbia,  S.  C,  was  not  prov- 
ed, and,  of  course,  any  declarations  of  said 
D.  L.  Bryan  could  not  be  received.  How- 
ever, on  the  second  trial  the  agency  of  B.  L. 
Bryan  was  abundantly  proved.  So,  also,  the 
signature  of  M.  O.  Bobertson  was  proved, 
and,  inasmuch  as  the  weight  of  said  cotton 
seed,  showing  a  net  of  34,300  pounds,  was 
admitted  by  D.  U  Bryan  as  agent,  was  ren- 
dered competent  as  against  tbe  defendant; 
thus  showing  a  loss  of  10,105  pounds  of  the 
cotton  seed  as  shipped  from  Blair's  station. 
This  testimony  was  competent,  and  these 
two  exceptions  are  therefore  overruled. 

2.  We  will  next  consider  the  third  ground 
of  appeal.  The  witness  Mr.  Cooper,  for  tbe 
defendant,  in  his  testimony  stated  that  "I 
can't  give  the  weights.  •  •  ♦  I  do  not 
remember  tbe  weight  of  the  cotton  seed.'* 
When  this  witness  veas  handed  a  copy  of 
the  case  in  the  first  appeal,  which  was  print- 
ed»  he  was  asked  to  refresh  his  memory 
from  that,  and  then  to  testify  as  to  such 
weights.  This  was  objected  to.  In  Bank 
V.  Zom,  14  S.  C.  44i,  450,  37  Ajn.  Bep.  738, 
the  late  Chief  Justice  Simpson  said:  *'The 
rule  upon  this  subject,  in  its  broadest  out* 
line,  embraces  two  classes  of  cases:  First, 
whei«  the  witneias,  after  referring  to  the 
paper,  speaks  from  his  own  memory,  and 
depends  upon  his  own  recollection  as  to  the 
facts  testified  to;  second,  where  he  relies 
upon  the  papery  and  testifies  only  because 
he  finds  tbe  facts  contained  therein.  In  the 
first  class  the  paper  is  always  permitted  to 
be  used  by  the  witness,  without  regard  to 
when  or  by  whom  mad&  In  the  second 
class,  this  rule  of  admission  is  much  more 
stringent  In  fact,  it  cannot  be  used,  unless 
it  be  an  original  paper  made  by  the  wit* 
ness  himself  and  contemporaneously  with  the 
transaction  referred  to."  It  seems  to  tu  that 
this   matter  falls  under  the  second  class 


above  referred  to.  It  was  not  made  by  tke 
witness  himself,  and  therefore  could  not  be 
used  by  him.    This  exception  is  overruled. 

3.  In  regard  to  the  fourth  ground  of  ap- 
peal, we  hold  that  it  was  legfittmate  for  Bdr. 
McMeekin  to  give  the  testimony  referred  to. 
It  had  been  proved  that  Mr.  McMeekin  was 
the  agent  of  the  defendant  at  Blair's  Sta- 
tion, and  had  received  as  such  agent  the  cot- 
ton seed  in  question,  and  also  that  Mr.  Bryan 
was  the  agent  of  the  defendant,  and  as  such 
had  weighed  the  cotton  seed  in  question.  It 
was,  therefore,  competeilt  for  Mr.  McMeekin 
to  testify  what  the  correspondence  was  be- 
tween these  two  agents  of  the  defendant  in 
this  matter.  This  ground  of  appeal  is  there- 
fore overruled. 

4.  We  will  next  consider  the  fifth  ground 
of  appeal.  We  think  the  plaintiff's  testi- 
mony as  to  certain  conversations  between 
him  and  Mr.  McMeekin  as  to  this  shipment 
of  cotton  seed  was  competent.  The  defend- 
ant is  bound  by  the  admission  of  its  agent 
when  made  in  his  line  of  duty.  This  excep- 
tion is  therefore  overruled, 

5.  We  will  next  consider  the  sixth  ground 
of  appeal.  The  testimony  here  referred  to 
was  purely  cumulative  and  did  no  harm  to 
the  defendant    It  is  overruled. 

We  will  next  notice  the  seventh  ground 
of  appeal.  The  testimony  of  Mr.  Moss  that 
he  had  heard  of  stealing  from  the  defend- 
ant's cars  in  (Columbia,  S.  0.,  could  work  no 
real  disadvantage  to  the  defendant  It  is 
therefore  overruled. 

6.  We  will  next  consider  the  eighth  ground 
of  appeal;  also  the  ninth.  These  grounds  of 
appeal  relate  to  the  charge  of  the  magistrate 
to  the  Jury.  We  find  In  the  "case"  no  ref- 
erence to  the  charge  of  the  magistrate,  and 
nothing  f^m  the  circuit  Judge  .in  regard 
thereto..  The  only  reference  to  them  is  in 
the  grounds  of  appeal  themselves.  We  call 
to  the  attention  of  counsel  that  this  court 
has  frequently  held  that  we  cannot  consider 
facts  set  out  in  the  exceptions  alone.  State 
V.  Levelle,  36  S.  G,  000,  15  S.  B.  380;  Bucker 
V.  Smoke,  37  S.  G.  377,  16  S.  B.  40,  34  Am. 
St  Bep.  758;  Utes  v.  Addison,  27  S.  C.  226, 
8  8.  B.  214;  and  many  other  cases.  These 
exceptions  are  therefore  overruled. 

We  next  pass  upon  the  tenth  ground  of 
appeal.  There  was  evidence  that  cotton 
seed  were  lost  out  of  this  car  by  the  South- 
em  Bailway  Company.  Magistrate  did  not 
err  as  here  pointed  out  This  ground  of  ap- 
peal is  overruled. 

Finally,  We  will  dispose  of  the  eleventh 
ground  of  appeal.  We  do  not  think  that  the 
magistrate  erred  as  here  pointed  out  The 
testimony  was  before  the  Jury,  and  the  Jury 
alone  could  setti'e  the  issue.  Finally,  we 
remark  that,  under  section  368  of  the  sec- 
ond volume  of  our  Code  of  Laws,  it  is  re- 
quired that  the  "appellate  court  shall  give 
Judgment  according  to  the  Justice  of  the 
9ase,  without  regard  to  technical  errors  and 
defects  which  do  not  affect  the  merits."    We 
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baTe  no  doubt  that  the  circuit  ixidge  was 
duly  mindful  of  this  provision  of  our  laws 
when  he  rendered  his  Judgment  herein. 

It  is  the  Judgment  of  thin  court  that  the 
Judgment  of  the  circuit  court  be,  and  it  la, 
affirmed. 


(72  S.  C.  104) 

STATE  ▼.  BYRD  et  aL 

(Supreme  Ck>urt  of  South  Carolina.     July  5^ 

1905.) 

1.  JuBT  —  Disqualification  —  Rxlation- 

SHIF. 

On  a  trial  for  murder,  a  juror,  having  mar- 
ried the  second  cousin  of  deceased,  was  re- 
lated to  him  within  the  sixth  degree  by  affinity, 
and  was  properly  rejected. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  81, 
Cent  Dig.  Jury,  §§  414,  417.] 

2.  Samb>— Review  on  Appeal. 

A  finding  by  the  circuit  judge  that  a  Juror 
waa  not  indifferent  in  the  cause  is  not  review- 
able where  there  was  evidence  to  support  it 

[Ed.  Note. — ^For  cases  in  point  see  voL  15, 
Cent  Dig.  Criminal  Law,  S  ^5.] 

3.  Homicide— Resisting  Abbest. 

Where  defendant  was  engaged  in  the  com- 
mission of  a  crime  which  justified  his  arrest 
without  a  warrant  and  he  shot  an  officer  hav- 
ing authority  to  arrest  him,  on  a  mere  attempt 
to  arrest  with  knowledge  that  be  was  such  an 
officer,  be  is  guilty  of  a  crime. 

[Ed.  Note. — For  cases  in  point,  see  voL  2d, 
Cent  Dig.  Homicide,  S  144.1 

4.  Criminal  Law— Abbest  Without   War- 
rant. 

Under  Cr.  Code  1902,  §8  26,  590,  a  magis- 
trate has  power  to  arrest  without  a  warrant 
one  committing  a  misdemeanor  in  his  view. 

[Ed.  Note. — For  cases  in  point  see  toL  4^ 
Cent  Dig.  Arrest,  H  145-148.1 

5.  Same— Constitutional  Law. 

Cr.  Code  1902,  §§  26,  590,  authorizing  a 
magistrate  to  arrest  one  committing  a  misde- 
meanor in  his  presence  without  a  warrant,  is 
not  a  violation  of  Const  art  1,  S  16,  protecting 
a  citizen  from  unreaaonable  seizure  of  his  per- 
son and  property. 

6.  HoMioiDK— Mauob. 

The  use  of  a  deadly  weapon  raises  the 
presumption  of  malice. 

[Ed.  Note. — For  cases  in  point,  see  ToL  26, 
Cent  Dig.  Homicide,  {  269.] 

7.  Same— Instructions. 

On  a  trial  for  murder,  an  instruction  that 
*'maiice  is  the  intentional  killing  of  a  person, 
knowing  it  to  be  wrong,  intending  to  do  it, 
knowing  it  to  be  wrong, '^  without  legal  excuse, 
is  not  error,  especially  when  followed  by  a  full 
statement  of  the  law  as  to  manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  S  588.] 

8.  Sams— Sei^f- Defense. 

In  a  charge  on  self-defense,  error  in  say- 
ing that  defendants  were  not  obliged  to  show 
the  existence  of  one  of  the  elements  of  self- 
defense  is  favorable  to  defendants,  and  they 
cannot  complain  thereof. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  S  717.] 

9.  Criminal  Law— Failure  to  Instruct. 

Where  the  court  had  charged  aa  to  whether 
defendants  were  guilty  of  crime  in  hauling  con- 
traband liquor,  failure  to  charge  that,  u  the 
liquor  was  not  contraband,  they  were  not  guil- 
ty, was  not  error,  where  no  request  was  made. 
[Ed.  Note. — For  cases  in  point,  see  yoL  14^ 
Cent  Dig.  Criminal  Law,  i  »)05.] 


Appeal  ftom  General  Sesaioiis  Circuit 
Court  of  Greenville  County;  Townsend, 
Judge. 

Fletcher  Byrd  and  Palmer  Chriswell  wese 
indicted  for  murder.  From  sentence  on  ver- 
dict of  guilty,  defendants  appeal    Affirmed. 

Adam  C.  Welbom,  for  appellants.  J.  B. 
Boggs  and  Asst  Atfy.  Gen.  Townsend,  for 
the  State. 

WOODS,  J.  The  defendants  were  convictp 
ed  of  the  murder  of  William  J.  Cox,  and  sen- 
tenced to  be  executed  on  July  1«  1904.  By 
their  appeal  they  first  submit  that  the  circuit 
judge  erred  in  rejecting  the  Jurors  L.  W. 
Watson  and  Guy  L.  Watson.  The  former, 
having  married  the  second  cousin  of  deceas- 
ed, was  related  to  him  within  the  sixth  de- 
gree by  affinity,  and  was  properly  rejected. 
State  V.  Brock,  61  S.  C.  141«  39  S.  B.  359. 
Upon  being  examined  on  bis  voir  dire,  the 
Juror  Guy  L.  Watson  said  be  had  expressed 
or  formed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  but  that  it  might  be 
changed  by  evidence;  that  he  was  without 
prejudice,  and  be  thought  he  could  render  a 
fair  and  impartial  verdict  He  married  a 
fourth  cousin  of  deceased.  The  finding  by 
the  circuit  Judge  that  the  Juror  was  not  in- 
different in  the  cause  is  not  reviewable  by 
this  court,  as  it  was  not  without  evidence  to 
support  it  State  v.  Williamson,  65  S.  G. 
242,  43  S.  B.  671;  State  v.  Hayes,  69  B.  a 
295,  48  S.  B.  251. 

The  state  offered  evidence  tending  to  prove 
these  facts:  William  J.  Cox,  the  deceased, 
was  a  magistrate.  The  defendants  on  the 
day  of  the  homicide  drove  by  his  store  in  a 
buggy.  B.  M.  Austin,  at  one  time  a  dispen- 
sary constable,  was  at  the  store,  and,  seeing 
there  was  some  article  in  the  buggy  covered 
with  oilcloth,  reached  the  conclusion  it  was 
contraband  liquor.  Thereupon  he  and  Cox 
followed  the  defendants,  and,  after  passing 
them  in  the  road,  turned  back,  intending  to 
arrest  them.  They  then  discovered  that  the 
defendants  had  gotten  out  of  the  buggy  and 
were  standing  behind  it,  each  with  a  pistol 
in  his  hand.  Austin  drew  his  gun  and  order- 
ed the  defendants  to  throw  up  their  hands. 
They  complied  with  the  demand,  but  Palmer 
Ohriswell  retreated  about  80  yards,  and  then 
fired  on  Austin,  who  was  following  him. 
Austin,  the  only  eyewitness  examined,  tes- 
tified that  while  he  was  thus  engaged  with 
Chriswell  he  heard  firing  from  the  direction 
of  the  point  where  Cox  had  approached 
Fletcher  Byrd.  the  other  defendant,  and  there 
Cox  was  found  shot  to  death.  At  the  time  of 
the  attempted  arrest  the  defendants  were  not 
told  that  Cox  was  an  officer,  but  the  defend- 
ant Fletcher  Byrd  subsequently  stated  to  the 
witnesses  Hughes  and  Gertrude  Gillion  that 
the  shooting  was  with  "spies,"  or  dispensary 
constables.  The  evidence  tended  to  show 
further  that  the  defendants  lived  Just  across 
the  Greenville  line,  in  Laurens  county,  and 
were  not  unfamiliar  with  the  country  and 
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its  Inhabitants.    Tbe  defendant!  offered  no 
testimony. 

It  is  necessary  to  qnote  the  first  exception 
to  the  charge  in  fnll.  It  is  that  the  circnit 
court  erred  'in  not  charging  the  Jury  that 
if  they  believe  from  the  evidence  that  the  de- 
ceased, William  J.  Cos,  and  D.  M.  Austin 
drove  by  the  defendants,  and  across  the  road 
in  front  of  them,  drew  a  gun  on  them,  order- 
ed them  to  halt  and  surrender,  had  no  war- 
rant for  their  arrest,  and  never  told  the  de- 
fendants they  were  officers  of  the  law,  the 
defendants  would  have  the  right  to  resist  ar- 
rest, and  that  they  would  have  the  right  to 
kill  the  assailants,  or  either  of  them,  if  neces- 
sary  to  save  themselves  from  serious  bodily 
harm  or  death."  It  might  be  sufficient  to  say 
that  the  circuit  Judge  stated  to  the  Jury  fully 
his  views  as  to  the  limitations  of  the  right 
of  an  officer  to  arrest  without  warrant,  and 
was  not  requested  to  charge  defendants' 
view  of  the  law  as  stated  In  this  exception. 
But  the  exception  could  not,  in  any  view,  be 
sustained,  because,  if  the  deceased  had  the 
right  to  make  the  arrest  the  defendants 
could  not  Justify  resistance  on  the  ground 
that  he  did  not  give  them  express  notice  at 
the  time  that  he  was  an  officer,  if  that  fact 
was  already  known  to  them  (State  v.  Wil- 
liams, 36  S.  C.  403,  15  S.  E.  554);  and  there 
was,  as  we  have  seen,  some  evidence  from 
which  such  knowledge  might  be  inferred. 
But  aside  from  this,  the  facts  afford  no  basis 
for  a  charge  as  to  the  right  of  self-defense  of 
those  threatened  with  death  or  serious  bodily 
harm.  There  is  nothing  in  the  evidence  to 
suggest  an  intention  of  the  deceased  magis- 
trate to  do  more  than  arrest  the  defendants, 
and,  even  if  the  attempted  arrest  was  illegal, 
an  illegal  arrest  is  usually  nothing  more 
than  a  trespass,  and  does  not  excuse  a  homi- 
cide committed  in  resisting  it,  unless  it  ap- 
pears that  such  killing  was  necessary  in  self- 
defense;  that  is,  to  prevent  death  or  great 
bodily  harm.  25  A.  &  E.  Ency.  Law  (2d  Ed.) 
279,  and  authorities  cited.  As  a  general  rule, 
it  is  the  duty  of  an  officer,  in  making  an  ar- 
rest, to  state  his  official  character  and  the 
cause  of  the  arrest,  exhibiting  his  warrant,  if 
he  has  one;  but  the  failure  to  take  these  pre- 
cautions does  not  Justify  homicide  or  even 
physical  resistance  by  the  party  arrested, 
without  inquiry  on  his  part  as  to  the  author- 
ity for  his  arrest  In  State  v.  Anderson,  1 
mil,  327,  345,  which  is  generally  regarded  as 
a  case  of  great  authority,  a  private  citizen 
was  killed  while  attempting  to  arrest  Ander- 
son, in  this  state,  for  a  murder  committed  in 
Georgia.  Judge  O'Neall  says:  "The  qualifi- 
cation to  tbe  general  rule  to  which  I  have 
alluded  is  that  where  tbe  party  making  the 
arrest  inform  the  prisoner  of  their  Intention 
to  arrest,  or  actually  make  it  and  the  pris- 
oner makes  no  demand  of  the  cause,  it  is 
not  necessary  to  state  it.  After  Col.  Martin 
informed  the  prisoner  that  he  and  his  party 
were  there  to  arrest  him,  to  avail  himself 
of  his  want  of  knowledge  of  the  c&use  of  the 


intended  arrest  he  ought  to  have  demanded 
it  His  failure  to  do  so,  as  well  as  the  facts 
to  which  I  have  already  adverted,  deprive 
him  of  any  benefit  of  this  defense."  The  de- 
fendants knew  they  were  actually  engaged 
in  the  commission  of  a  crime  which  subjected 
them  to  arrest  without  warrant  by  a  magis- 
trate or  certain  other  officers  mentioned  in 
the  dispensary  law,  and  when  they  shot  with- 
out inquiry  they  did  so  at  their  peril.  In  the 
Anderson  Case,  the  court  held  the  crime 
charged  in  Georgia  was  a  felony  Justifying 
arrest  in  this  state  without  warrant  The 
facts  of  the  killing,  which  was  there  held  to 
be  murder,  are  strikingly  like  those  adduced 
in  this  case,  and  the  view  of  the  court  is 
conclusive  of  the  question  here  made;  "The 
prisoner's  guilt  in  Georgia  was,  I  think,  ful- 
ly proved  by  the  witness  Wheeler.  The  wit- 
ness and  Goodson  were  two  of  a  party  who 
were  in  pursuit  of  the  prisoner  and  his  broth- 
er for  some  offense.  They  discovered  them 
in  the  woods,  and  ordered  them  to  stand. 
The  brother  instantly  ran,  and  the  prisoner 
shot  Goodson  dead.  There  was  nothing  In 
this  transaction  which  made  it  less  than  mur> 
der.  There  was  no  force  imposed  on  the 
prisoner,  not  even  the  touching  of  his  person, 
or  an  attempt  to  lay  hands  on  him.  There 
was  no  offer  or  threat  to  kill  or  do  personal 
violence  to  him.  He  was  requested  to  stand, 
and,  instead  of  doing  as  any  honest  man 
would  have  done — standing  still  and  asking 
•why  he  was  required  to  stand? — he  shot 
and  killed  Qoodson.  If,  under  these  circum- 
stances, the  homicide  is  not  to  be  adjudged 
murder,  it  will  be  difficult  hereafter  to  ap- 
ply to  any  case  Mr.  Justice  Foster's  descrip- 
tion of  the  distinguishing  characteristic  of 
murder — *a  heart  totally  devoid  of  socia. 
duty  and  fatally  bent  on  mischief.' " 

The  circuit  Judge  charged:  "Magistrates 
may  arrest  persons  whom  they  see,  or  who 
come  in  their  view,  of  violating  the  law. 
They  may  arrest  them  or  order  them  arrest- 
ed without  a  warrant  but  a  warrant  must  be 
gotten  as  soon  as  possible.  A  magistrate 
may  arrest  a  person  who  is  violating  the  law 
within  his  view.  ♦  ♦  •  If  you  find  that 
the  defendants  were  hauling  contraband  liq- 
uor, that  was  a  violation  of  the  law,  and  a 
magistrate  would  have  the  right  to  arrest 
them  without  a  warrant  if  it  came  within 
his  view."  As  to  this  instruction,  the  de- 
fendants take  the  position  that  a  magistrate 
may  arrest  without  warrant  only  for  a  fel- 
ony or  breach  of  the  peace  committed  in  his 
presence,  and  therefore  he  could  not  legally 
arrest  one  who  was  hauling  contraband  liq- 
uor in  his  view,  that  being  only  a  misde- 
meanor. Section  26  of  the  Criminal  Code  of 
1902  authorizes  and  requires  a  magistrate, 
without  warrant  to  "arrest  and  commit  if 
necessary,  any  person  who,  in  his  view,  shall 
perpetrate  any  crime  or  misdemeanor  what- 
soever." State  V.  Williams,  supra.  Section 
590  of  the  Criminal  Code  of  1902  provides: 
**Any  person  detected  openly  or  in  the  act  of 
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f lolatiog  any  of  the  proTlBions  of  thUi  chap^ 
ter  shall  be  liable  to  arrest  without  warrant: 
provided,  a  warrant  shall  be  procured  within 
a  reasonable  time  thereafter.**  The  chapter 
In  which  this  section  Is  found  relates  to  the 
liquor  laws  of  the  stata  There  was  evidenoe 
tending  to  show  that  the  defendants  killed 
the  magistrate  who  was  attempting  to  arrest 
them  while  they  were  perpetrating  in  his 
view  the  crime  of  transporting  contraband 
liquor  from  one  place  to  another  within  this 
state.  See  SUte  v.  Moody,  70  S.  C.  56,  49 
S.  B.  &  Under  section  16  of  article  1  of  the 
state  Ck)nstitution,  which  protects  the  citizen 
from  unreasonable  seizure  of  his  person  and 
property,  there  Is,  no  doubt,  a  limit  to  the 
power  of  the  General  Assembly  to  authorize 
arrest  of  the  citizen  without  warrant,  but  we 
do  not  think  that  limit  has  been  reached 
when  an  officer  Is  required  to  arrest  without 
warrant  one  whom  he  discovers  in  the  act  of 
violating  the  criminal  law.  A  full  discus- 
sion of  the  authorities  on  this  subject  will  be 
found  in  Burroughs  v.  Eastman  (Mich.)  59  N. 
W.  817,  24  L.  R.  A.  859,  45  Am.  St  Rep.  419. 
Jones  V.  Roott  6  Gray  (Mass.)  435,  holds  con- 
stitutional a  statute  relating  to  the  arrest 
without  warrant  of  persons  transporting  con- 
traband liquor,  almost  exactly  the  same  afei 
section  590  above  quoted.  "At  common  law, 
as  a  general  rule,  an  arrest  could  not  be  made 
without  warrant  for  an  offense  less  than  fel- 
ony, except  for  a  breach  of  the  peace."  S 
Gyc.  880 ;  State  v.  Sims,  16  S.  C.  486.  These 
common-law  exceptions  to  the  general  rule 
were  based  on  the  principle  that  the  ordinary 
right  of  exemption  from  arrest,  except  upon 
warrant,  should  yield  to  public  necessity. 
Without  such  exceptions  the  due  administra- 
tion of  the  law  would  be  vitally  impaired. 
As  long  as  exceptions  additional  to  those  fix- 
ed by  the  common  law  fall  fairly  within  the 
principle  from  which  the  common-law  excep- 
tions arose,  they  are  not  subject  to  constitu- 
tional objectioa  To  hold  that  the  Legisla- 
ture has  no  power  to  prevent  crime  by  re- 
quiring an  officer  to  arrest  the  person  actual- 
ly committing  it,  without  waiting  to  procure 
a  warrant,  and  thus  allow  time  for  the  com- 
plete perpetration,  would  in  many  cases  lead 
to  the  practical  result  that,  though  the  state 
may  pimlsh^the  criminal,  it  cannot  arrest  the 
perpetration  of  the  crime  by  laying  its  hand 
Instantly  on  the  criminal  while  in  the  crim- 
inal act 

The  circuit  Judge  charged :  *The  use  of  a 
deadly  weapon  presumes  malice,  but  the  pre- 
sumption may  be  rebutted.  So,  after  all,  it 
is  left  for  the  jury  to  say,  from  all  the  facts 
and  circumstances,  whether  the  killing  was 
done  with  malice,  or  not"    This  was  In  exact 


accordance  with  the  law  as  laid  down  In 
State  V.  Levelle,  34  S.  0.  120,  13  S.  B.  319,  27 
Am.  St  Rep.  799;  State  v.  Jackson,  36  S.  a 
487,  15  a  B.  559,  81  Am.  St  Rep.  890;  and 
a  number  of  other  cases. 

The  defendants  next  complain  of  this  aeor 
tence  in  the  charge:  ''Malice  is  the  inten- 
tional killing  of  a  person,  knowing  it  to  be 
wrong,  intending  to  do  it,  knowing  it  to  be 
wrong,  without  Just  legal  excuse."  This  is 
substantially  the  same  language  used  by  the 
circuit  Judge  in  State  v.  McDaniel,  68  S.  a 
304,  47  S.  B.  384,  102  Am.  St  Rep.  661.  As 
in  that  case,  the  word  "excuse,"  as  here  used, 
embraced  the  idea  of  extenuation,  which 
would  reduce  the  crime  from  murder  to  man- 
slaughter, for  Immediately  after  this  portion 
of  the  charge  as  to  malice  follows  a  full 
statement  of  the  law  as  to  manslaughter, 
which  was  so  clear  that  the  Jury  could  not 
fail  to  understand,  if  the  "excuse"  of  sud- 
den heat  and  passion  on  sufficient  legal  prov- 
ocation existed,  the  offense  would  be  man- 
slaughter, and  not  murder. 

Bxception  is  taken  to  the  opening  of  the 
charge  on  the  subject  of  self-defense  for  lack 
of  consistency  and  clearness.  The  burden 
was  on  the  defendants  to  prove  all  the  ele- 
ments of  self-defense.  These  were  clearly 
laid  down  in  the  charge.  The  error  of  say- 
ing that  the  defendants  were  not  obliged  to 
show  the  existence  of  one  of  these  elements 
was  favorable  to  the  defendants,  and  they 
cannot  complain  that  it  was  immediately  cor- 
rected. 

On  the  question  as  to  whether  the  liquor 
the  defendants  had  was  contraband,  the  cir- 
cuit Judge  charged:  "If  you  find  that  the 
defendants  were  hauling  contraband  liquor, 
that  was  a  violation  of  the  law ;  that  would 
be  a  violation  of  the  law,  and  the  magistrate 
would  have  the  right  to  arrest  them  without 
a  warrant  If  it  came  within  his  view;  and 
if  he  was  satisfied,  of  his  own  knowledge, 
that  they  were  violating  the  law,  he  would 
have  the  right  to  arrest  them,  and  would 
have  the  right  to  call  in  anybody  to  assist 
him."  There  was  no  request  to  charge  the 
converse  of  this  proposition,  and  emphasize 
the  rights  of  the  defendants  by  an  Instruction 
to  the  effect  that  the  defendants  were  not 
subject  to  arrest  for  transporting  liquor  not 
contraband.  The  exception  which  alleges  er- 
ror in  this  respect  therefore  cannot  be  sus- 
tained. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed, 
and  that  the  case  be  remanded  to  that  court 
for  the  purpose  of  having  a  new  day  assigned 
for  the  execution  of  the  sentence  heretofore 
imposed. 
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(72  S.  C.  IM) 
McOARTBB  ▼.   GREENVILLE  TRACTION 

CO. 

(Supreme  Court  of  South  CftJNrfina.     July  lit 

1905.) 

CABBIEBS— EZPtTLSION  OF  Pabsbnobb. 

Where  a  passenger  entered  a  special  street 
car  chartered  oy  a  oarticular  person,  and  ten- 
dered the  amount  of  his  passage,  and  kept  his 
seat  with  the  knowledge  and  consent  of  the 
conductor,  who  intended  to  transport  him  to 
his  destination,  the  carrier  thereupon  waived 
the  right  to  Insist  that  he  was  not  a  passenger, 
and  was  liable  for  his  subsequent  expulsion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  H  981,  9^  1260.] 

Appeal  from  Common  Pleas  Olrcait  Court 
of  Greenville  Comity. 

Action  by  E.  L.  McCarter  against  fhe 
Greenville  Traction  Company.  Prom  Judg- 
ment for  plaintill,  defendant  appeals.  Af- 
firmed. 

M.  F.  Ansel,  for  appellant  McCullough 
&  McSwaln,  for  respondent 

GARY,  A«  J.  In  order  to  understand 
clearly  the  questions  presented  by  the  ex- 
ceptions, it  will  be  necessary  to  state  the 
issues  raised  by  the  pleadings.  The  com- 
plaint alleges  that  the  defendant  is  a  cor- 
poration engaged  in  the  4H>eratlon  of  an  elec- 
tric street  railway  in  the  city  of  Greenville 
as  a  conunon  carrier  of  passengers;  that  on 
the  15th  of  September,  10Q3,  the  plaintiff,  in 
company  with  a  friend,  boarded  one  of  the 
defendant's  cars  for  the  purpose  of  riding 
thereon,  and  thereby  became  a  passenger; 
that,  when  the  conductor  approached  the 
plaintiff  to  collect  the  fare,  he  tendered  to 
the  conductor  50  cents  in  silver  (one  piece), 
and  requested  him  to  deduct  therefrom  the 
charges  for  two  fares,  amounting  to  10 
cents;  that  the  conductor  accepted  the  half 
dollar,  but,  not  having  the  return  change, 
tendered  it  back  to  the  plaintiff,  and  at  the 
same  time  told  the  plaintiff  and  his  friend 
that  they  would  have  to  get  off  the  said  car; 
that  the  conductor  gave  the  signal  for  the 
car  to  stop,  and,  when  it  did  so,  again,  in  a 
stem  and  angry  manner,  ordered  the  plain- 
tiff to  leave  the  car,  which  he  did,  in  order 
that  he  might  not  be  subjected  to  the  hu- 
miliation of  a  forcible  ejectment,  and  to 
prevent  a  difficulty  in  the  presence  of  ladies. 
The  answer  of  the  defendant,  after  denying 
the  allegations  of  the  complaint  as  therein 
set  out,  alleges:  "(1)  That  on  the  evening 
of  the  15th  of  September,  1903,  this  defend- 
ant was  running  a  special  car  from  Pendle- 
ton street  up  Washington  street,  carrying 
certain  passengers  who  were  attending  an 
entertainment  on  Pendleton  street  that  even- 
ing; that  it  was  after  the  regular  schedule 
'hours,  and  that,  while  passing  up  Washing- 
ton street,  the  plaintiff  and  one  other  young 
man  boarded  said  car  and  did  offer  to  pay 
their  fare  with  a  fifty-cent  piece;  that  it  be- 
ing after  11  o'clock  in  the  night,  and  not 
having  the  change  on  hand,  and  having  fail- 
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ed  to  get  the  change  from  those  on  the  car, 
the  conductor  of  said  car  returned  the  fifty 
cents  back  to  the  plaintiff,  and  said  to  him 
that  he  could  not  make  the  change,  but  did 
not  order  the  plaintiff  and  his  friend  to  get 
off,  nor  did  he  put  them  off,  nor  did  he  stop 
the  car  to  put  them  off,  but,  when  the  car 
dfd  stop  at  Richardson  street  to  take  on  oth- 
er passengers,  the  plaintiff  and  his  friend 
voluntarily  and  of  their  own  accord  left  the 
car.  (2)  That  this  defendant  had  no  inten- 
tion of  putting  plaintiff  and  his  friend  off 
the  car  after  they  had  tendered  their  fare, 
and  would  have  carried  them  on  as  far  as 
the  car  went  on  that  trip  without  charge,  if 
they  had  not  volimtarlly  left  the  car  them- 
selves. (3)  That,  when  the  car  stopped  at 
Richardson  street  to  take  on  other  passen- 
gers, nothing  was  said  to  the  plaintiff  and 
his  friend  about  getting  off  the  car,  but  they 
did  so  of  their  own  accord.  They  made  no 
request  at  the  time  to  be  carried  on,  wheth- 
er they  paid  their  fare  or  not,  but  this  de- 
fendant had  no  intention  of  putting  them 
off."  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff. 

The  first  exception  is  as  follows:  "Be- 
cause the  circuit  judge  erred  in  charging  the 
jury  as  follows:  If  a  common  carrier  re- 
ceives a  person  on  its  car,  it  thereby  as- 
sumes towards  that  person  all  the  duties  in- 
cumbent on  a  common  carrier,  irrespective 
of  whether  the  particular  car  happens  to  be 
a  regular  schedule  car  or  a  special  car;  the 
testimony  having  shown  that  the  car  that 
the  plaintiff  desired  to  ride  upon  was  a  spe- 
cial car,  chartered  by  a  particular  person, 
and  wab  run  that  night  after  regular  sched- 
ule hours  and  for  a  particular  purpose.' " 
The  answer  shows  that  the  plaintiff  ten- 
dered the  amount  of  his  passage  and  kept 
his  seat  in  the  special  car  with  the  knowl- 
edge and  consent  of  the  conductor,  who  in- 
tended to  transport  him  to  his  destination. 
The  defendant,  therefore^  waived  the  right 
to  insist  upon  the  fact  that  he  was  not  a 
passenger.  Adger  v.  Railway,  71  S.  C.  213, 
50  S.  E.  783;  Blair  v.  Jeffries,  Dud.  59.  In 
5  Enc.  of  Law,  540,  the  rule  is  thus  stated: 
"A  company  is  not  bound  to  receive  or  trans- 
port passengers  on  special  trains  running  for 
the  particular  purposes  of  the  road,  and  not 
for  the  convenience  of  the  traveling  public; 
but,  if  it  does  receive  a  person  on  such  train 
for  carriage^  it  assumes  toward  him  the 
same  duties  as  if  he  had  been  a  passenger 
traveling  on  the  same  train  on  its  regular 
trips."  In  Wagner  v.  Railway,  07  Mo.  512, 
10  S.  W.  486,  8  L.  R.  A.  156,  it  was  held 
that  a  passenger,  allowed  to  ride  on  a  spe- 
cial train,  who  has  no  notice  of  any  want 
of  authority  to  grant  the  permission,  wheth- 
er he  pays  fare  or  not,  in  the  absence  of 
collusion  between  him  and  the  conductor  to 
defraud  the  company  of  its  fare,  becomes  a 
passenger,  and  as  such  is  entitled  to  have 
the  train  on  which  he  travels  managed  with 
the  care  that  is  due  from  a  common  carrlAr 
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to  passengers  on  a  train  of  that  character. 
The  case  of  White  v.  Railway,  115  N.  C.  631, 
20  S.  E.  191,  44  Am.  St  Rep.  489,  decides 
that  a  corporation  chartered  as  a  common 
carrier,  with  power  to  use  steamboats  as 
well  as  trains,  Is  liable  as  a  carrier  to  a 
passenger  on  one  of  its  boats,  though  the 
boat  is  at  the  time  let  for  an  excursion, 
where  It  also  lets  the  crew  which  is  still  in 
Its  pay  and  subject  to  be  discharged  or 
changed  by  it 

This  ruUng  disposes  of  the  remaining  ex- 
ceptions. It  is  the  Judgment  of  this  court 
that  the  Judgment  of  the  circuit  court  be  af- 
lArmed. 


(72  S.  C.  ISO) 

TOWN  OOUNOIL  OF  DUB  WEST  T.  FUL- 
LER. 

(Supreme  Court  of  South  Carolina.     July  12, 
1905.) 

Municipal  Coubts  —  Notice  or  Appeal — 
Constitutional  Law. 

Civ.  Code  1902,  §  2005,  re<;(uirlng  that  on 
appeal  from  municipal  court  in  cities  and  towns 
of  less  than  5,000  inhabitants  notice  shall  be 
given  within  24  hours  after  Judgment,  is  con- 
stitutional. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  Townsend,  Judge. 

Indictment  by  town  council  of  Due  West 
against  Isaac  Fuller.  From  order  of  cir- 
cuit court  sustaining  Judgment  of  municipal 
court,  defendant  appeals.    Affirmed. 

M.  P.  De  Bruhl  and  P.  Greene,  for  ap- 
pellant   W.  N.  Graydon,  for  respondent 

POPE,  C.  J.  The  defendant  was  tried  be- 
fore the  town  council  of  the  town  of  Due 
West,  in  Abbeville  county,  on  March  9,  1904. 
He  was  charged  with  stealing  two  turkeys 
from  Cy.  Bills  on  February  28,  1904,  and  was 
arrested  by  Intendant  Reid  and  Warden  Ken- 
nedy, and  was  tried  Immediately.  No  war- 
rant or  summons  was  Issued.  The  defend- 
ant was  found  guilty  by  said  town  council, 
and  sentenced  to  pay  a  fine  of  $20  or  work  30 
days  on  the  chain  gang.  On  the  fifth  day  aft- 
er the  trial  the  defendant  served  a  notice  of 
appeal.  Pending  the  hearing  of  the  appeal, 
the  defendant  under  the  writ  of  habeas  cor- 
pus was  granted  ball  upon  entering  Into  a 
bond  in  the  sum  •of  $200,  conditioned  for  his 
appearance  to  abide  the  decision  of  the  court 
upon  his  appeal.  The  grounds  of  appeal 
were  as  follows:  "(1)  Because  said  town 
council  had  no  Jurisdiction  to  try  defendant 
for  the  offense  charged;  said  offense,  if  any, 
having  been  committed  beyond  the  incorpo- 
rate limits  of  said  town  of  Due  West  (2) 
Because  the  testimony  showed  that  the  de- 
fendant did  not  live  within  the  town  of  Due 
West,  and  the  prosecutor  testified  that  the 
turkeys  were  taken  from  his  house,  which 
is  outside  of  the  town  of  Due  West  (8)  Be- 
cause the  defendant  objected  to  being  tried 
by  said  town  council,  said  council  had  no  Ju- 


risdiction. (4)  Because  the  defendant  gave 
a  reasonable  explanation  of  his  possession 
of  said  turkeys^  alleged  to  have  been  stolen, 
and  it  was  error  to  convict  him  of  the  lar- 
ceny,** 

The  case  was  heard  by  his  honor.  Judge 
Townsend,  at  the  court  of  genera]  sessions 
of  Abbeville  county.  The  attorney  for  the 
town  coimcil  presented  as  a  preliminary  ob- 
jection to  the  hearing  of  the  appeal  that  the 
record  showed  that  the  notice  of  appeal  was 
not  served  until  the  fifth  day  after  the  de- 
fendant was  convicted,  and  that,  Inasmuch 
as  the  law  required  that  such  appeal  must 
be  taken  within  24  hours  after  the  decision 
of  the  town  council,  the  court  could  not  take 
Jurisdiction  of  the  same.  The  circuit  Judge 
held  that  this  objection  was  fatal  to  the  ap- 
pellant, and  passed  the  following  Judgment: 
"This  case  came  before  the  court  upon  an 
appeal  from  the  Judgment  of  the  town  coun- 
cil of  Due  West,  convicting  the  defendant  of 
petit  larceny.  Objection  was  interposed  by 
the  town  council  that  the  appeal  had  not 
been  taken  In  time.  The  defendant  was 
convicted  on  March  9,  1904,  and  notice  of 
appeal  was  not  served  until  the  fifth  day  aft- 
er. The  defendant  claims  that  section  2005 
of  the  Civil  Code  is  unconstitutional,  on  the 
ground  that  the  city  of  Charleston  is  ex- 
empted from  the  operation  of  said  section. 
Said  section  provides  that  appeals  may  be 
taken  from  the  Judgment  of  municipal 
courts,  provided  that  in  towns  of  less  than 
5,000  Inhabitants  notice  of  appeal  must  be 
served  within  24  hours  after  Judgment  In 
case  of  towns  or  cities  of  over  5,000  inhab- 
itants, the  state  allows  5  days  in  which  to 
appeal.  I  cannot  hold  that  the  section  above 
quoted  (section  2005)  is  unconstitutional. 
For  this  reason  I  hold  that  the  appeal  was 
not  taken  in  time,  and  that  this  court  is 
without  Jurisdiction  to  consider  this  appeal. 
If  I  thought  that  I  could  consider  the  facts, 
I  would  hold  that  the  testimony  does  not 
show  that  the  defendant  is  guilty  of  the 
charge,  or  that  the  larceny  was  committed 
within  the  town  of  Due  West;  but  under  my 
view  of  the  law,  I  do  not  think  I  have  any 
right  to  pass  any  order  on  the  merits,  but 
only  to  dismiss  the  appeal,  which  is  hereby 
ordered." 

The  defendant  then  appealed  to  this  court 
on  grounds  which  were  Intended  to  raise 
some  questions  that  were  before  the  circuit 
Judge.  Of  course,  the  appeal  from  the  cir- 
cuit court  to  this  court  Is  intended  to  test 
the  accuracy  and  legality  of  the  conclusions 
of  the  circuit  Judge.  No  matter  how  thor- 
oughly questions  may  be  argued,  unless  they 
are  based  upon  alleged  errors  of  the  circuit 
court,  we  cannot  consider  them.  We  agree 
with  the  circuit  Judge  that,  if  we  could  con- 
sider the  facts,  we  might  reach  the  same 
conclusion  as  that  of  the  circuit  Judge,  but 
by  law  we  are  debarred  from  the  power  of 
considering  the  facts.  The  circuit  Judge  has 
held  that  there  is  no  appeal  by  the  defend- 
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ant  that  he  could  consider,  because  the  ap- 
peal was  not  taken  until  after  the  ezphra- 
tion  of  5  days,  and  of  course,  therefore,  it 
was  not  within  24  hours  after  the  rendition 
of  the  Judgment  of  the  town  council  of  Due 
West  This  is  a  palpable  violation  of  the 
proylslona  of  section  2005  of  our  Ciyil  Oode 
of  1902.  We  cannot  hold  that  section  un- 
constitutional. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be'aflarmed, 
without  prejudice,  however,  to  the  appel- 
lant's rights  to  test  the  Jurisdiction  of  the 
magistrate  by  some  other  proceeding,  if  he 
may  be  so  advised. 


(72  s.  C.  US) 


WISB  T.  WBRTS. 


(Supreme  Court  of  South  Carolina.     July  llf 
1905.) 

MaOISTRATEB— JUBISDICTION . 

Under  Const,  art  5,  §  23,  providing:  that 
every  civil  action  cognizable  by  a  magistrate 
•hall  be  brought  before  a  magistrate  in  the 
county  where  defendant  resides,  magistrates  in 
a  county  have  jurisdiction  coextensive  with  the 
county,  which  is  not  limited  to  actions  in  the 
township  where  the  defendant  resides. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  81« 
Cent  Dig.  Justices  of  the  Peace,  §  146.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Saluda  County;  Watts,  Judge. 

Action  by  M.  C.  Wise  against  R.  Lee 
Werts.  From  circuit  Judgment  reversing 
magistrate's  Judgment  plaintiff  appeals.  Re- 
versed. 

J.  N.  O.  Gregory,  for  appellant  B.  B. 
Bvans,  for  respondent 

POPE,  C.  J.  This  appeal  relates  to  the 
claim  and  delivery  of  a  white  spotted  pointer 
bird  dog.  The  cause  was  heard  by  M.  L. 
Little,  Esq.,  the  magistrate  of  the  Fifth 
judicial  district  of  Saluda  county.  The  prop- 
erty was  valued  at  $65.  Both  the  plaintiff  and 
defendant  resided  in  the  Third  judicial  dis- 
trict of  Saluda  county.  The  magistrate,  aft- 
er hearing  the  testimony  and  argument  of 
counsel,  gave  judgment  for  the  plaintiff  for 
the  delivery  of  the  dog  by  the  defendant,  or, 
upon  failure  to  do  so,  for  the  payment  of 
$65,  the  value  of  the  dog. 

An  appeal  was  taken  therefrom  by  the 
defendant  which  came  on  for  trial  before 
Judge  R.  C.  Watts,  who  gave  judgment  re- 
versing the  magistrate's  judgment  upon  the 
ground  that  the  magistrate  was  without  Ju- 
risdiction of  the  defendant,  the  said  R.  D. 
Werts,  in  that  he  resided  in  the  Third  judi- 
cial district  of  Saluda  county,  S.  C,  and  that 
Magistrate  M.  L.  Little's  Judicial  powers 
were  confined  by  statute  to  the  limits  of  No. 
5  township,  in  said  county.  An  appeal  was 
then  taken  to  this  court  upon  the  ground 
that  the  drcuit  Judge  erred  in  his  Judgment 

The  appeal  must  be  sustained.  By  the 
provisions  of  section  23  of  article  5  of  our 


state  Constitution,  it  Is  required:  "Every 
civil  action,  cognizable  by  magistrates,  shall 
be  brought  before  a  magistrate  in  the  county 
where  the  defendant  resides."  The  defend- 
ant resided  in  Saluda  county,  and  the  action 
brought  against  him  was  a  civil  action.  But 
it  was  claimed  that  the  Jurisdiction  of  the 
magistrate  was  limited  to  actions  in  the 
township  where  defendant  resided.  This 
was  an  error;  for  in  section  1039  of  volume  1 
of  the  Code  of  Laws  of  this  state  there  is 
no  limit  to  the  jurisdiction  of  magistrates 
of  Saluda  county,  provided  the  defendant 
resided  in  that  county.  They  have  jurisdic- 
tion in  civil  actions  throughout  the  county. 
The  circuit  Judge  was  In  error. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed 
and  that  the  judgment  of  Magistrate  M«  L. 
Little  be  affirmed. 


(72  S.  C.  175) 

WHITE  et  al.  v.  BRITTON  et  a!. 

(Supreme  Court  of  South  Carolina.     July  18, 

1905.) 

1.  Receivebt-Apfointment. 

The  appointment  of  a  receiver  by  a  Judge 
on  his  own  motion,  without  an  application  by 
either  party,  is  error. 

[Ed.  Note. — For  eases  in  point  see  voL  42, 
Cent  Dig.  Receivers,  §  43.] 

2.  Same— Clbbk  of  Court. 

It  is  error  in  a  circuit  judge  to  appoint  a 
clerk  of  court  receiver. 

[Ed.  Note. — ^For  cases  in  point,  tee  vol.  42, 
Cent.  Dig.  Receivers,  §S  73-75.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;   Purdy,  Judge. 

Action  by  Francis  C.  White  and  others 
against  John  J.  Britton,  Jr.,  and  others. 
From  other  appointing  a  receiver,  plaintiffs 
appeal.    Reversed. 

Jennings  &  Manning  and  Haynsworth  & 
Haynsworth,  for  appellants.  Lee  &  Moise, 
for  respondents. 

POPE,  C.  J.  The  plaintiffs  are  the  heirs 
at  law  of  James  G.  White,  deceased,  and  as 
such  brought  this  action  against  the  defend- 
ants as  trustees  of  the  Zoar  Church,  wherein 
they  sought  that  the  defendants,  their  serv- 
ants and  agents,  be  restrained  and  enjoined 
from  in  any  way  interfering  with  the  plain- 
tiffs, their  tenants,  agents,  or  assigns,  in  the 
lawful  and  peaceable  possession  of  an  acre 
of  land  lying  on  the  west  side  of  the  Sumter 
&  Manning  public  road,  extending  49  yards 
on  the  public  road,  and  extending  back  west- 
ward 100  yards  in  the  shape  of  a  parallelo- 
gram, bounded  on  the  north  by  land  of  W.  J. 
Lawrence,  east  by  the  said  public  road,  and 
south  and  west  by  lands  of  the  grantor. 

The  plaintiffs  alleged  that  the  said  acre 
of  land  was  conveyed  to  said  defendants  by 
their  ancestor,  James  G.  White,  to  have  and 
to  hold  for  the  use  of  the  preacher  or  preach- 
ers who  are  now  serving,  and  who  may  here- 
after  serve,  the  Zoar  Church  (which  is  one  of 
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the  churcbee  within  bounds  of  tbo.  South 
Carolina  (Conference  of  the  Methodist  Episco- 
pal Church  South),  and  for  no  other  purpose, 
and  the  same  shall  revert  to  the  grantor  or 
his  heirs.  If  sought  to  be  disposed  of  or  used 
for  any  other  purpose;  that  no  preacher  of 
the  Zoar  Church  has  occupied  the  parsonage 
on  said  lot  of  land  since  January,  190^,  but 
that  said  preacher  now  occupies  the  parson- 
age of  the  Oswego  circuit;  and  that  the  plain- 
tiffs are  now  in  possession  of  said  lot  of 
land,  but  that  the  defendants  are  seeking  to 
interfere  with  the  plaintiffs'  possession  of 
said  lot  of  land.  Judge  Purdy  granted  an  or- 
der on  the  7th  of  January,  1905,  by  which 
be  ordered  "that  defendants  do  show  cause 
before  me  at  my  office,  In  the  city  of  Sum- 
ter, S.  C,  on  the  25th  of  January,  1905,  at 
12  o'clock  m.»  or  as  soon  thereafter  as  coun- 
sel can  be  heard,  why  a  temporary  Injunction 
should  not  Issue  restraining  the  defendants, 
their  agents  and  servants,  from  In  any  way 
interfering  with  the  plaintiffs,  their  ten- 
ants, agents,  and  servants.  In  the  said  pos- 
session of  said  premises,  pending  the  hear- 
ing and  determination  of  the  suit  herein  for 
permanent  Injunction  therein  demanded.  It 
is  further  ordered  that  the  defendants,  their 
agents  and  servants,  in  the  meantime  be,  and 
they  are  hereby,  restrained  and  enjoined 
from  in  any  way  Interfering  with  the  plain- 
tiffs, their  tenants,  agents,  and  servants, 
In  the  possession  of  the  said  premises.'* 

The  defendants  filed  a  petition  and  some 
affidavits,  In  which  they  virtually  contraven- 
ed all  the  allegations  of  the  plaintiffs,  ex- 
cept, of  course,  the  deed  from  James  Q. 
White  and  his  death.  Thereupon  Judge  Pur- 
dy, on  the  9th  of  January,  1905,  issued  the 
following  order:  "It  is  ordered  that  said 
petition  be  forthwith  filed  In  said  cause,  and 
that  pending  the  rule  to  show  cause  hereto- 
fore issued  herein,  and  for  the  purpose  of  pre- 
serving the  status  quo  as  to  the  property  re- 
ferred to  in  the  complaint,  and  especially  for 
the  purpose  of  preventing  the  plaintiffs  from 
putting  a  negro  In  possession  of  said  prem- 
ises, or  themselves  further  entering  thereon, 
the  plaintiffs  in  said  action  be,  and  they  are 
hereby,  restrained  from  further  entering  on 
or  Interfering  with  the  said  premises,  either 
in  person  or  by  their  servants  or  agents,  until 
the  hearing  of  the  rule  to  show  cause  above 
referred  to,  and  until  the  further  order  of 
this  court  in  the  said  cause."  The  defend- 
ants filed  their  answer  on  the  16th  of  Janu- 
ary, 1905. 

Both  sides  introduced  affidavits,  and  after 
argument  Judge  Purdy  issued  the  following 
order:  "The  plaintiffs  obtained  from  me  at 
the  commencement  of  this  action  a  rule  to 
show  cause  why  the  defendants  should  not 
be  enjoined  from  doing  the  acts  complained 
of  in  the  complaint,  and,  pending  the  rule  to 
show  cause,  I  granted  the  restraining  order, 
and  afterwards  made  another  order  seeking 
to  preserve  the  status  of  the  property  as  of 
the  time  of  the  commencement  of  the  action* 


At  the  hearing  the  plaintiffs  earnestly  ar- 
gued before  me  that.  Inasmuch  as  the  plain- 
tiffs made  a  prima  facie  showing  for  the  re- 
straining order,  it  is  my  duty  to  grant  It  It 
is  the  tendency  of  the  courts  to  grant  a  re- 
straining order  where  a  prima  fade  showlng^ 
Is  made,  and  I  had  made  up  my  mind  that 
such  an  order  would  follow  in  this  case,  and 
so  announced  to  the  plaintiffs'  attorney.  Be- 
fore filing. the  order,  however,  I  reviewed  the 
case  from  every  standpoint,  taking  into  con- 
sideration, not  only  the  fact  that  the  defend- 
ants have  taken  issue  with  the  plaintiffs  at 
almost  every  point,  but  particularly  the  fact 
that  the  feelings  of  the  parties  are  very  much 
aroused  and  the  peace  of  the  neighborhood 
endangered.  Under  all  these  circumstances  I 
have  determined  to  take  another  course,  and, 
while  my  power  to  do  so  may  be  questioned 
or  doubted,  I  shall  make  an  order  which  I 
deem  best  for  the  interest,  not  only  of  the 
litigants,  but  for  the  community  in  which 
they  live,  as  I  regard  the  latter  of  as  great, 
if  not  greater,  Importance  than  the  former, 
and  in  tills  case  certainly  greater  than  any 
issue  Involved.  The  land  and  the  buildings 
are  claimed  by  both  parties.  The  defend- 
ants have  some  personal  effects  in  the  build- 
ing, and  the  court  will  take  charge  of  and 
endeavor  to  preserve  all  of  the  property.  It 
is  therefore  ordered,  on  the  motion  of  the 
court,  that  L.  I.  Parrott  be,  and  he  is  here- 
by, appointed  as  receiver  to  take  charge  of 
the  premises  described  in  the  complaint,  and 
to  hold  the  same,  subject  to  the  further  order 
of  this  court,  with  the  usual  powers  of  re- 
ceivers in  such  cases.*'  From  this  order  the 
plaintiffs  appealed.  The  grounds  of  appeal, 
while  seven  in  number,  virtually  raise  ques- 
tions as  to  the  appointment  of  a  receiver, 
with  an  objection  to  the  person  so  appointed; 
and,  secondly,  that  the  order  appealed  from 
was  error,  because  it  overlooked  the  restrain- 
ing orders  already  granted  pending  the  hear- 
ing of  the  motion  to  grant  a  temporary  in- 
junction. 

On  the  first  point  we  remark  that  it  was 
error  in  the  circuit  Judge  to  appoint  L.  L 
Parrott,  Esq.,  who  was  clerk  of  the  court  of 
common  pleas  of  Sumter  county.  We  think 
the  circuit  Judge  ought  not  to  have  appointed 
Mr.  Parrott,  who  was  clerk  of  court,  to  the 
office  of  receiver.  While  this  precise  point 
has  not  been  before  this  court,  yet  when  the 
circuit  Judge,  in  the  case  of  Kilgore  v.  Hair. 
19  S.  C.  486,  passed  an  order  appointing  the 
master  as  receiver,  this  court  promptly  over- 
ruled such  appointment  The  same  objection 
exists  as  to  the  appointment  of  the  clerk 
as  receiver.  But  there  are  other  objections 
to  the  proposed  order  of  the  circuit  Judge 
herein.  This  action  was  taken  without  no- 
tice to  any  x>arty  to  the  cause.  Again,  no 
application  by  either  party  was  made  for 
such  appointment  Again,  it  was  made  by 
the  circuit  Judge  on  his  own  motion,  and  so 
stated  in  the  body  of  the  Judge's  order.  See 
subdivisions  1,  7»  8;  and  9  of  section  265  of 
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the  Code  of  Civil  Procednre  of  1902  of  thi« 
state.  Having  so  determined,  it  will  be  use- 
less to  consider  the  other  points  raised,  as 
the  judge  did  not  decide  the  same. 

It  is  the  judgment  of  this  court  that  the 
order  of  the  circuit  court  appealed  from  be, 
and  the  same  1^  vacated  and  set  aside;  and 
the  action  is  remitted  to  the  circuit  court 


(72  s.  o.  in) 

CANNADT  V.  BIARTIN. 

(Supreme  Court  of  South  Carolina.     July  11, 
1005.) 

1,  JxTDGirEirr  —  Dbtaiti.t  —  Disobbiion    of 

COUST. 

Under  Code  Civ.  Proc.  §  195^  it  is  within 
the  discretion  of  the  court  to  excuse  default  in 
■erving  answer  In  time  by  mail. 

[Ed.  Note. — For  cases  in  point,  see  voL  30, 
Cent.  Dig.  Judgment,  S  265.] 

2.  Bquitt— JunGincNT  bt  Default. 

Under  Code  Civ.  Proc.  f  267,  in  a  suit  in 
equity  plaintiff  was  not  entitled  to  judgment  by 
default  of  answer,  but  was  bound  to  establi^ 
her  right  to  the  relief  sought  to  the  satisfaction 
of  the  chancellor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  90, 
Gent.  Dig.  Judgment,  S  228.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County. 

Action  by  May  F.  Cannady  against  Anna 
L.  Martin.  From  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Mr.  Cannady,  for  appellant  F.  P.  Mc- 
Gowan.  for  respondent 

JONES,  J.  The  record  for  appeal  in  this 
case  was  prepared  by  a  layman  and  is  very 
imperfect  The  action  was  brought  by  plain- 
tiff, as  devisee  of  Nancy  M.  Maddox,  de- 
ceased, to  set  aside  a  sale  to  defendant  by  the 
probate  judge  of  Laurens  county  of  the  de- 
vised land  for  the  payment  of  the  debts  of 
the  testatrix,  on  the  ground  that  such  debts 
had,  previous  to  the  sale,  been  paid  by  a  ten- 
der of  the  amounts  due  to  the  creditors,  and 
also  to  the  probate  court  The  summons  was 
served  September  10,  1904^  and  on  December 
9,  1904,  judgment  for  costs  was  entered  in 
favor  of  defendant  against  the  plaintiff ;  the 
judgment  reciting  that  the  issues  In  the  case 
had  been  tried,  and  judgment  for  the  defend- 
ant rendered,  on  the  25th  day  of  November, 
1904.  This  appeal  is  from  the  ruling  and 
judgment  of  the  presiding  judge  on  these 
grounds :  ''(1)  EQs  honor  erred  in  not  grant- 
ing judgment  to  plaintiff  upon  the  plea  of  not 
being  answered  by  the  defendant,  as  set  out 
in  the  complaint  (2)  His  honor  erred  In 
granting  judgment  to  the  defendant,  claim- 
ing to  have  answered  by  mail  and  not  by  per^ 
sonal  service,  as  the  law  directs  answers 
shall  be  served.  (3)  His  honor  erred  in  sus- 
taining the  defendant,  without  affidavit,  to 
have  answered." 

1.  We  find  nothing  in  the  case  upon  which 
these  exceptions  can  be  based.  Even  if  it  be 
true  that  the  defendant,  in  attempting  to 
serve  answer  by  mail,  failed  to  serve  proper' 


ly  and  in  time,  It  was  within  the  discretion 
of  the  court  to  excuse  the  default  and  permit 
answer  (Code  Civ.  Proc,  {  195) ;  and  we  are 
bound  to  assume  from  the  record  before  us 
that  the  issues,  which  were  determined 
against  plaintiff,  were  tried  either  upon  an- 
swer or  demurrer. 

2.  Besides,  as  this  was  a  case  in  equity, 
plaintiff  was  not  entitled  to  judgment  by  de- 
fault of  answer,  but  was  bound  to  establish 
her  right  to  the  relief  sought  to  the  satisfac- 
tion of  the  chancellor  (Code  Civ.  Proc.  §  267) ; 
and  ^he  record  shows  that  this  was  not  done, 
but  on  the  contrary,  that  the  issues  were  de- 
termined against  the  plaintiff. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


a«  s.  c.  m 

KEYS  V.  WINNSBORO  GRANITE  CO. 

(Supreme  Court  of  South  CJatolina.     July  5, 
1906.) 

1.  Injubt   to    Sebvant  —  DlFBCnVK    APPM- 
AlfCES. 

In  an  action  for  injuries  to  a  servant 
where  there  was  a  failure  of  one  or  the  other 
of  two  appliances,  and  one  of  them  was  known 
to  be  defective,  there?  is  ground  for  the  jury  to 
draw  an  inference  that  it  was  probably  the  de- 
fective appliance,  and  not  the  other,  that  failed 
and  caused  the  accident 

[EM.  Note. — For  cases  in  point  see  vol.  84, 
Cent  Dig.  Master  and  Servant  §S  879,  897.] 

2.  Sake— Question  fob  Jubt. 

Where  a  servant  in  charge  of  the  work 
buys  appliances  through  the  superintendent,  and 
on  complaint  of  defect  in  the  appliances  he  is 
assured  by  the  superintendent  that  they  are 
safe  and  is  inatructed  to  use  them,  whether  he 
was  negligent  in  so  doing  was  a  question  for 
the  jury. 

[Ed.  Note. — For  cases  hi  point  see  voL  d4» 
Cent  Dig.  Master  and  Servant  §  1093.] 

3.  Sams— CoNTBiBUTOBT  Negugbncb. 

A  servant  is  not  required  to  ascertain  if 
appliances  furnished  are  defective,  but  cannot 
recover  for  injuries  received  from  defects  when 
it  was  his  duty  to  keep  the  appliances  in  repair. 
[Ed.  Note. — For  cases  in  point  see  voL  34^ 
Cent  Dig.   Master  and   Servant  §§  711,  714, 

4.  Triai/— Requests  ov  Counsel. 

The  failure  of  the  court  to  analyze  the 
numerous  requests  of  opposing  counsel  on  the 
same  subject,  and  indicate  in  logical  sequence 
how  they  modify  each  other,  is  not  ground  for 
reversal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  S  664.] 

5.  Same— Repeating  Inotruction. 

Repeating  the  same  instruction  in  different 
words  IS  not  ground  for  reversal. 

[£jd.  Note. — For  cases  in  point  see  voL  46, 
Cent  Dig.  Trial,  §  513.] 

6*  Injubt  to  Ehplot^— Contbibxttobt  Nbg- 

lioencb. 

Where  a  servant  neglects  to  attend  to  ap- 
pliances under  his  charge,  and  is  injured  there- 
by, he  is  guilty  of  contributory  negligence,  and 
cannot  recover  from  the  master. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  S  711.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;   Watts,  Judge. 
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Action  by  J.  C.  Keys  against  the  Wlnns- 
boro  Granite  Ck)mpany.  From  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

The  following  are  the  exceptions: 

"(1)  Because  his  honor  erred  in  refusing 
defendant's  motion  for  a  nonsuit  on  the 
ground  that  there  was  no  evidence  showing 
negligence  on  the  part  of  the  defendant  cohi- 
pany,  causing  or  being  the  proximate  cause 
of  the  Injury  complained  of  by  plaintiff;  and 
because  he  did  not  hold  ihat  there  was  no 
evidence  to  show  that  the  clamps  or  clips 
furnished  by  defendant,  which  plaintiff  had 
testified  were  unsuitable,  were  the  cause  of 
the  plaintiff's  injury,  and  order  a  nonsuit 

"(2)  Because  his  honor,  in  his  general 
charge,  charged  the  Jury  as  follows :  *It  was 
the  duty  of  the  defendant  company,  if  the 
plaintiff  was  In  their  employment,  if  they 
put  him  to  doing  any  work,  to  furnish  him 
with  ordinarily  reasonably  safe  and  suitable 
appliances  to  do  that  work  with,  and  to  keep 
that  machinery  and  appliances  necessary  to 
do  any  work  they  put  him  to  doing  in  rea- 
sonably safe  and  suitable  repair' — ^and  then 
stating  that  if  the  defendant  company  failed 
in  these  duties  the  plaintiff  would  be  entitled 
to  damages.  We  submit  the  above  was  er- 
ror, and  not  the  law  of  this  case,  where  the 
testimony  showed  that  the  plaintiff  himself 
was  in  charge  of  the  machinery  and  appli- 
ances, and  it  was  his  duty  to  keep  the  same 
in  repair,  and  it  was  also  his  duty  to  pur- 
chase supplies  for  the  machinery  department 
under  the  superintendent 

'*(3)  Because  his  honor  erred  in  charging 
plaintiff's  first  request,  as  follows :  The  rule 
is  well  settled  that  it  is  the  duty  of  the  mas- 
ter to  furnish  safe  and  suitable  appliances 
for  the  performance  of  the  work  required  of 
the  servant,  and  also  to  see  that  same  are 
kept  in  proper  repair,  and  hence,  where  eith- 
er of  these  duties  have  not  been  performed, 
there  is  an  omission  of  duty  on  the  part  of 
the  master,  which  affords  at  least  prima 
facie  evidence  of  negligence  on  the  part  of 
the  master ;  for  these  duties  cannot  be  dele- 
gated to  another  so  as  relieve  the  master 
from  liability  to  another  for  injuries  sus- 
tained by  reason  of  a  failure  to  perform  them 
properly' — the  error  in  the  above  charge  be- 
ing, first,  in  making  It  the  unqualified  duty 
of  the  master  to  furnish  safe  machinery  and 
appliances  and  to  keep  the  same  in  repair, 
without  reference  to  reasonable  care;  sec- 
ondly, in  excluding  from  the  jury  the  con- 
sideration of  the  plaintiff's  duty  under  his 
contract  herein  to  purchase  the  supplies  for 
the  machinery  department  and  to  keep  all 
machinery  in  repair;  and,  third,  in  holding 
that  the  master  was  practically  liable  to  the 
plaintiff,  whose  duty  It  was  under  his  con- 
tract to  purchase  machinery  and  keep  all 
machinery  in  repair,  for  his  own  negligence 
In  the  performance  of  what  he  had  contract- 
ed to  do. 

"(4)  Because  his  honor  erred  in  charging 
th»  plalntifTs  second,  third,  and  fourth  re- 


quests to  charge,  as  the  same  are  set  out  Id 
the  case;  the  error  being  that  said  requests 
are  wholly  inapplicable  to  the  case  at  bar, 
wherein  it  was  admitted  that  the  plaintiff 
himself  was  in  charge  of  all  the  machinery 
in  question,  and  it  was  his  duty  to  keep 
the  same  in  repair. 

"(5)  Because  his  honor  erred  in  falling  or 
refusing  to  charge  the  defendant's  fourth  re- 
quest as  follows:  '(4)  The  master  Is  not 
bound  to  change  his  machinery  in  order  to 
apply  every  new  invention  or  supposed  Im- 
provement in  appliances.  He  may  even  use 
a  machine  or  appliance  shown  to  be  less  safe 
than  another  In  general  use,  without  being 
liable  to  his  servant  for  the  use  of  it' 

"(6)  Because  his  honor  erred  in  failing  to 
charge  defendant's  seventh  request  without 
qualification,  and  in  nullifying  said  seventh 
request  with  a  statement  wholly  inconsistent 
with  It  Said  request  and  statement  being 
as  follows:  '(7)  Where,  from  the  nature  of 
his  employment  and  the  duties  of  the  servant 
in  regard  to  the  machinery  and  appliances, 
he  has  equally  as  good  means  of  knowing 
the  defects  and  dangers  of  the  machinery  as 
the  master,  and  is  under  the  same  obligation 
to  discover  them  as  the  master,  and  he  con- 
tinues to  use  them,  then  he  assumes  the  risk 
of  the  use  of  such  machinery  and  appliances, 
and  he  cannot  recover  for  injuries  received 
in  their  use.'  I  charge  you  that  with  this 
addition :  'That  it  is  the  duty  of  the  master 
to  furnish  reasonably  safe  and  suitable  ap- 
pliances for  the  servant  to  do  work  with,  and 
to  keep  these  reasonably  safe  and  In  reason- 
ably good  repair;  and  the  servant  has  the 
right  to  assume  that  the  master  has  done 
his  duty  in  furnishing  him  reasonably  safe 
and  suitable  appliances  and  keeping  them  in 
reasonably  safe  and  suitable  repair.' 

"(7)  Because  his  honor  erred  in  charging 
the  jury  at  plaintiff's  request  as  follows: 
'Contributory  negligence  is  not  a  defense  to 
the  master's  duty  to  furnish  safe  appli- 
ances.' " 

A.  G.  Brice,  for  appellant  Buchanan  & 
Hanahan,  for  respondent 

WOODS,  J.  The  plaintiff  recovered  judg- 
ment for  personal  injuries  received  from  the 
slipping  of  a  guy  wire  on  a  derrick  in  charge 
of  the  plaintiff  as  an  employ^  of  the  defend- 
ant and  used  by  him  at  the  time  In  hoisting 
a  heavy  piece  of  timber.  The  lower  end  of 
the  guy  wire  was  made  fast  by  passing  it 
through  a  staple  driven  into  a  rock  or  tree, 
reversing  it  and  clamping  it  to  the  body  of 
the  wire  by  clips  or  cleats.  The  plaintiff  un- 
dertook to  prove  these  cleats  were  of  insufii- 
cient  strength,  and  that  the  accident  resulted 
from  the  wire  slipping  through  them. 

1.  The  first  question  raised  by  the  appeal 
is  whether  there  was  error  In  refusing  to 
grant  a  motion  for  a  nonsuit  made  on  the 
grounds:  (1)  That  there  was  a  total  failure 
of  evidence  to  establish  these  essential  facts; 
and  (2)  that,  even  if  the  injury  was  due  ta 
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defective  cleats,  the  defects  were  known 
to  plaintiff,  who  was  in  charge  of  the  work, 
and  he  assumed  the  risk.  The  testimony  on 
both  Bides  is  to  the  effect  that  the  accident 
was  due  either  to  the  drawing  of  the  staple 
or  the  slipping  of  the  cleats.  If  nothing 
more  had  been  proved,  the  plaintiff's  case 
would  have  depended  on  the  proposition  that 
defect  in  machinery  is  to  be  presumed  from 
the  mere  fact  that  it  failed  or  broke  in  the 
use;  and,  as  this  doctrine  has  been  rejected 
in  this  ■  state,  a  nonsuit  would  have  been 
proper.  Gentry  v.  Ry.  Co.,  66  S.  0.  256.  44 
S.  E.  728;  Edgens  ▼.  Gaffney  Manufacturing 
Co.,  69  S.  C.  530,  48  S.  E.  538.  But  the  plain- 
tiff  testified  the  cleats  "were  not  large 
enough,  and  they  were  home-made  clips, 
and  were  not  safe,  in  my  opinion,"  and  there 
was  no  evidence  whatever  of  any  defect  in 
the  staples.  When  it  is  proved  an  injury  oc- 
cnrred  from  the  failure  of  one  or  the  other 
of  two  appliances,  and  one  of  them  was 
known  to  be  defective,  ground  is  furnished 
for  the  Jury  to  draw  a  reasonable  Inference 
that  it  was  probably  the  defective  appliance, 
and  not  the  other,  that  failed  -and  caused  the 
accident  Mahoney  v.  Railroad  Co.,  60  Hun, 
586,  15  N.  T.  Supp.  501,  affirmed  In  30  N. 
E.  864;  Bromly  v.  Birmingham  M.  R.  Co. 
(AJa.)  11  South.  341. 

2.  It  is  true  plaintiff  was  in  charge  of  all 
machinery  of  the  company,  but  he  was  un- 
der the  supervision  of  the  superintendent, 
and  could  purchase  supplies  for  the  machin- 
ery department  only  through  the  superintend- 
ent, who  was  the  representative  of  the  com- 
pany at  the  quarry.  There  was  evidence  that 
when  plaintiff  complained  to  the  superintend- 
ent of  the  defective  cleats,  he  was  assured 
they  were  safe  and  instructed  to  use  them. 
It  was  a  question  for  the  Jury  to  determine 
whether  the  plaintiff  was  negligent  in  using 
the  cleats  after  receiving  this  assurance 
from  his  superior.  Mew  v.  Railway  Co.,  55 
S.  C.  100,  32  S.  EL  828.  For  these  reasons 
it  would  have  been  error  to  grant  the  motion 
for  nonsuit  on  either  ground. 

3,  4.  When  the  whole  charge  is  consid- 
ered, it  will  be  found  the  Jury  were  in- 
structed the  defendant  was  required  to  fur- 
nish only  reasonably  safe  and  suitable  ap- 
pliances; that  it  is  not  in  general  the  duty 
of  the  servant  to  ascertain  whether  the  ap- 
pliances furnished  by  the  master  are  safe 
and  suitable,  but  that  a  servant  could  not 
recover  for  injuries  resulting  from  defects, 
when  it  was  the  servant's  own  duty,  under 
the  terms  of  his  employment,  to  supervise 
and  keep  the  machinery  and  appliances  in 
repair.  That  this  is  a  correct  statement  of 
the  law  will  not  be  doubted.  It  is  true  the 
main  charge  and  the  various  requests  relat- 
ing to  the  same  subject  were  not  given  In 
strict  connection,  but  this,  however  desir- 
able, is  not  always  attainable.  The  failure 
to  analyze  and  connect  the  numerous  re- 
quests of  the  opposing  counsel  on  the  same 
subject   and  indicate  in   logical   sequence 


how  they  modify  each  other,  does  not  af- 
ford ground  for  reversal.  The  second,  third, 
fourth,  sixth,  and  seventh  exceptions  are 
therefore  overruled. 

5.  The  defendant  submits  there  was  error 
in  refusing  to  charge:  "The  master  is  not 
bound  to  change  his  machinery  In  order  to 
apply  every  new  invention  or  supposed  im- 
provement in  appliances.  He  may  even  use 
a  nuichlne  or  appliance  shown  to  be  less 
safe  than  another  Id  general  use  wlttiout  be- 
ing liable  to  his  servant  for  the  use  of  it." 
The  Jury  had  already  been  instructed:  *'The 
master  is  not  bound  to  furnish  his  servant 
with  machinery  and  appliances  that  are  ab- 
solutely safe;  nor  is  he  required  by  law  to 
furnish  machinery  or  appliances  of  the  latest 
or  best  pattern  and  design.  The  master's 
duty  in  law  Is  fulfilled  if  he  furnished  such 
machinery  and  appliances  to  his  servants  as 
a  reasonable  and  prudent  person  would  or- 
dinarily use  under  the  same  or  similar  cir- 
cumstances." There  was  no  error  in  falling 
to  repeat  the  instruction  in  different  words. 

6.  The  most  serious  question  arises  under 
the  charge  as  to  contributory  negligence. 
The  plaintiff  testified  that  it  took  from  two 
to  four  cleats  to  hold  each  guy  wire,  and 
that  he  thought  he  had  only  two  on  when 
the  accident  happened.  The  witness  Beau- 
champ,  foreman  of  the  quarry,  testified  he 
had  never  seen  a  derrick  put  up  with  only 
two  clips  to  each  wire,  that  it  was  safer  to 
use  three  clips,  and  that  he  would  nevei* 
stop  with  less  than  that  number.  It  will 
be  seen,  therefore,  that  the  issue  of  con- 
tributory negligence  was  vital.  On  this  sub- 
ject the  following  instruction  was  given  at 
defendant's  request:  "If  the  Jury  believe 
from  the  evidence  that  the  plaintiff  was  in 
charge  of  the  erection  of  the  derrick  on  the 
day  he  was  hurt  and  if  the  Jury  further  be- 
lieve that  sufficient  clamps  were  not  put 
on  that  wire  to  hold  it  or  that  the  clamps 
when  put  on  the  wire  were  not  properly 
fastened  and  tightened,  and  that  the  neglect 
to  properly  attend  to  these  matters,  or  either 
of  them,  in  any  degree  contributed  to  or 
caused  the  accident  to  the  plaintiff,  then  he 
cannot  recover,  and  your  verdict  will  be  for 
the  defendant"  The  defendant  could  not 
have  asked  a  more  explicit  statement  of 
the  law.  After  this,  however,  and  near  tlje 
conclusion  of  the  charge,  plaintiff's  counsel 
arose,  and  at  his  instance  the  following  in- 
struction was  given:  "If,  through  the  omis- 
sion of  the  defendant  to  furnish  reasonably 
safe  machinery  and  appliances,  the  plaintiff 
was  hurt  the  company  Is  liable,  unless  he 
assumed  the  risk.  Assumption  of  risk  must 
be  proved  by  the  defendant  Contributory 
negligence  is  not  a  defense  to  the  master*s 
duty  to  furnish  safe  appliances."  The  sen- 
tence we  have  Italicized  was  directly  con- 
trary to  the  Instruction  before  given  as  to 
contributory  negligence,  and  in  the  circum- 
stances it  could  hardly  have  failed  to  im- 
press the  Jury  as  a  change  and  correction  of 
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the  preTioiM  Instruction,  taking  from  them 
the  consideration  of  that  defense.  The  prop- 
osition first  charged  was  correct  Darwin 
y.  R.  R.  Ca,  23  S.  C.  531,  55  Am.  Rep.  82; 
Bodie  V.  Ry.  Oo..  ei  S.  0.  484,  39  a  B.  715. 

The  Judgment  of  this  court  is  that  the  judg- 
ment of  the  circuit  court  be  reversed,  and 
the  cause  be  remanded  for  a  new  triaL 


(7S  s.  0;  US) 

DAVIS  T.  CHARLESTON  &  W.  0.  RY.  CO. 

(Supreme  Court  of  South  Carolina.     July  6, 
1905.) 

1,  NeOLIOENCB— BXPLOldlON    OF   BOILEB— Bvi- 
PENGB. 

In  an  action  for  injuries  caused  by  the 
explosion  of  a  boiler  on  defendant's  premises, 
evidence  that  it  was  old,  rusty,  and  cracked, 
and  also  patched,  was  sufficient  to  take  the 
case  to  the  Jury  on  the  question  of  negligence. 

2.  Same— LiABiUTT  of  Ownes. 

The  liability  of  an  owner  of  a  boiler  for 
injuries  caused  to  his  neighbor's  property  by 
its  explosion  is  based  on  his  negligence  in  its 
use. 

Appeal  from  Conmion  Pleas  Circuit  Court 
of  Laurens  County;  Bills  G.  Graydon,  Sp^ 
cial  Judge. 

Action  by  Annie  C  Davis  against  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany. From  order  of  nonsuit,  plaintiff  ap- 
peals.   Reversed. 

F.  P.  McGowan,  for  appellant  Simpson 
ft  Cooper,  for  respondent 

WOODS,  J.  The  complaint  alleged  the  ex- 
plosion of  a  boiler  owned  by  defendant  and 
operated  at  a  coal  chute  on  its  right  of  way, 
by  which  the  boiler,  hot  water,  steam,  cin- 
ders, gravel,  and  mud  were  thrown  upon 
plaintiff's  premises,  knocking  down  his  fence 
and  causing  other  damage,  to  the  amount  of 
$150.  It  was  charged  that  the  explosion  was 
due  to  the  negligence  of  the  plaintiff  in  oper- 
ating "an  old,  worn-out,  and  defective  boil- 
er." A  nonsuit  was  granted  on  the  grounds 
(1)  that  there  was  not  evidence  to  establish 
that  the  boiler  was  defective;  and  (2)  that, 
if  defective,  there  was  no  evidence  the  ex- 
plosion was  due  to  the  alleged  defect 

1.  The  plaintiff  testified  as  follows:  "Q. 
Describe  what  kind  of  a  place  it  exploded, 
the  rent  in  the  boiler?  A.  It  exploded  from 
.the  bottom.  I  expect  it  is  about  12  or  14 
Inches  where  it  exploded;  busted  up.  Q. 
How  did  ttie  iron  look  where  the  burst  was, 
as  being  an  old  or  a  new  piece  of  iron?  A. 
It  looked  like  an  old  piece  of  iron.  From  the 
appearance  of  the  patches  there  it  was  not 
new  iron.  It  had  been  patched  several  times. 
Q.  How  about  any  rust,  corrosion,  scales  on 
It?  A.  Yes,  sir ;  it  was  an  old  boiler,  rusty 
and  scaly.    Q.  Ton  say  it  was  old  and  rusty. 


and  had  been  patched?  A«  Yes,  sir.**  This 
was  followed  by  the  evidence  of  the  witness 
J.  W.  Hargrove:  "Q.  Where  was  the  patch 
on  the  boiler?  A.  It  was  on  the  front  part. 
Q.  Near  the  fire  flues?  A.  Down  near  the 
fire  flues.  Q.  No  pressure  on  it  there  from 
the  steam?  A.  I  don't  know  anything  about 
that.  It  was  patched.  The  crack  came  all 
around,  and  a  patch  was  put  over  it  under  the 
fire  box,  where  it  burnt  out  Q.  Was  the  ex- 
plosion near  the  patch?  A.  Right  at  the 
patch,  where  it  was  burnt  out  Q.  Was  the 
patch  torn  off?  A.  It  was  all  torn  off."  It 
is  true,  the  patch  did  not  necessarily  Indi- 
cate that  the  boiler  was  not  reasonably  safe ; 
but  evidence  that  it  was  not  only  patched, 
but  old,  rusty,  and  scaly,  and  cracked  all 
around,  was  certainly  sufficient  to  carry  the 
case  to  the  Jury  on  the  issue  of  negligence  in 
operating  a  defective  machine.  Explosion 
at  the  point  on  the  boiler  where  the  alleged 
defects  existed  is  evidence  from  which  the 
Jury  could  reasonably  infer  it  was  due  to 
these  defects.  That  the  accident  was  due  to 
defective  machinery  may  be  proved  by  cir- 
cumstances, as  well  as  by  direct  proof.  Ed- 
gens  V.  Gaffney  Manufacturing  Co.,  69  S.  C. 
530,  48  S.  B.  538 ;  Keys  v.  Winnsboro  Gran- 
ite Co.  (S.  C.)  51  S.  E.  549.  Indeed,  after  de- 
struction of  a  machine  by  explosion,  it  would 
generally  be  Impossible  to  adduce  more  di- 
rect evidence  of  the  cause  of  the  accident 
than  to  prove  the  giving  way  of  the  machine 
at  the  point  where  it  was  defective.  For 
these  reasons  we  think  the  circuit  Judge  was 
in  error  in  granting  the  nonsuit 

2.  The  further  position  taken,  that  the  de- 
fendant is  liable  at  all  events  for  the  dam- 
ages to  the  plaintiff,  without  respect  to 
whether  he  was  negligent  or  not,  cannot  be 
sustained.  ''Inasmuch  as  a  person  has  the 
unquestionable  right  to  use  his  own  property 
as  he  chooses,  doing  with  it  as  he  pleases,  the 
mere  doing  of  an  act  upon  one's  own  prop- 
erty cannot  of  Itself,  render  one  liable  for 
an  action  for  damages;  but  such  liability 
must  depend  upon  the  manner  in  which  it  is 
done,  or  upon  the  nature  of  the  act  itself. 
If  it  is  done  so  negligently  as  that  thereby 
his  neighbor's  property  is  injured,  or  If  the 
act  is  such  that  Its  natural  and  probable 
consequences  would  be  to  injure  the  neigh- 
bor's property,  then  the  wrong  consists  in  the 
negligence  with  which  the  act  Is  done,  or 
that  the  act  Itself  was  of  such  a  nature  as 
that  the  natural  and  probable  consequences 
of  it  would  be  to  injure  the  neighbor."  Greg- 
ory V.  Layton,  86  8.  C.  93,  99,  15  S.  B.  852, 
855,  81  Am.  St  Rop.  857.  It  cannot  be  said, 
in  the  absence  of  negligence,  that  explosion 
is  the  natural  and  probable  consequence  of 
operating  a  steam  boiler. 

The  Judgment  of  this  court  Is  that  the 
judgment  of  the  drcnlt  court  be  reversed. 
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SHARPTON  ▼.  AUGUSTA  &  A.  EY.  CO. 
(Supreme  Court  of  South  Carolina.     July  18^ 

1905.) 
1«  Stbsst  Railboads  —  Injxjbixs  to  Pxbsoh 

ON  Track— Intoxication. 

In  an  action  for  injuries  to  plaintiff  by 
being  struck  by  a  street  car,  where  defendant 
pleaded  contributory  negligence,  in  that  plaintiff 
went  on  defendant's  right  of  way,  defendant 
may  show,  by  questiona  to  plaintiff  and  by  his 
declarations,  that  be  waa  intoxicated  at  the 
time  of  the  accident. 
2.  Saks. 

In  actions  for  injuries  to  plaintiff  on  street 
car  track,  under  the  plea  of  a  general  denial, 
defendant  may  show  plaintiff's  Intoxication,  as 
tending  to  show  contributory  negligence,  and  to 
impair  his  credibility. 

a.   SAini— IWSTBUCTIOKB.  . 

An  instruction,  in  an  action  for  injuries 
to  a  person  on  a  street  car  track,  that  volun- 
tary intoxication  will  not  excuse  a  traveler  for 
failure  to  exercise  ordinary  care  at  a  railroad 
crossing,  is  properly  refused  aa  inapplicable  to 
the  case. 
4.  Tbial— Examination  op  Witness. 

Where  a  witness  testified  that  he  did  not 
write  a  letter,  nor  procure  any  one  to  write  it 
for  him,  it  cannot  be  read  to  him,  in  order  to 
ask  him  if  he  did  not  write  it. 

6.  Same— Exclusion  of  Witness. 

Where  witnesses  have  been  excluded  by  or- 
der of  the  court,  it  is  discretionary  with  the 
trial  judge  to  allow  a  witness  who  has  been  in 
the  courtroom  a  part  of  the  time  to  be  exam- 
ined on  matters  not  testified  to  by  the  other 
witnesses. 
a  Samb— Nkcesbitt  of  Exceptions. 

It  is  incumbent  on  one  desiring  to  base  ex- 
ceptions on  error  of  judge  in  stating  issues 
raised  by  the  pleadings  to  call  the  court's  at- 
tention to  it 

7.  APPBAI/— iNSTBUCnONS— HABMIiESS     EBBOB. 

An  instruction  charging  a  proposition  of 
law  inapplicable  to  the  facts  is  not  ground  for 
reversal,  where  the  jury  could  not  nave  been 
misled  thereby. 

8.  Tbial—Instbuctions— Exceptions. 

Where  the  court  charges  a  proper  request, 
but  commits  error  in  remarks  in  connection 
therewith,  an  exception  to  such  remarks  must 
be  taken  to  procure  consideration  on  appeal. 

9.  Stbeet  Railboad— Cabe  Requibed. 

The  motoneer  on  an  electric  car  must  keep 
an  ordinary  lookout  for  persons  on  the  track. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Eailroads.  (  174.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;  Townsend,  Judge. 

Action  by  B.  C.  Sharpton  against  the  Au- 
gusta &  Aiken  Railway  Company.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  third  request  of  the  plaintiff,  referred 
to  in  the  fourteenth  exception,  la  as  follows: 

**  *(3)  If  the  jury  should  find  that  those  in 
charge  of  the  electric  car  in  question  failed 
to  keep  an  ordinary  lookout  for  persons  up- 
on the  track,  or  that  they  failed  to  give  such 
signals  as  would  hare  given  a  warning  of  the 
approach  of  said  car,  and  that  the  Injury  of 
the  plaintiff  (if  he  has  been  injured  at  all) 
was  caused  thereby,  and  that  such  failure 
to  keep  an  ordinary  lookout  or  such  failure 
to  give  signals  amounted  to  willfulness  and 
wantonness,  or  was  such  a  disregard  of  the 
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consequences  and  of  the  rights  of  others  as 
to  amount  to  willfulness  and  wantonness, 
then  the  jury  is  charged  that  the  defendant 
company  would  be  liable  for  damages  for 
any  Injury  that  may  have  resulted  to  the 
plaintiff  through  such  misconduct'  I  charge 
you  that." 
The  defendant's  exceptions  are: 
"(1)  Because  the  court  erred  in  refusing 
to  allow  counsel  for  defendant  to  ask  the 
plaintiff,  while  a  witness  on  the  stand  on 
cross-examination:  *Were  you  under  the  in- 
fluence of  liquor  at  the  time  you  were  hit 
by  the  car?  Such  ruling  was  error:  (a) 
Because  it  was  the  right  of  the  defendant, 
upon  cross-examination,  to  thoroughly  sift 
the  witness,  (b)  Because  it  was  the  right 
of  the  defendant  to  show  what  was  the 
mental  condition  of  the  witness  at  the  time 
that  the  acts  he  was  testifying  about  occurred. 

(c)  Because  it  was  the  right  of  the  defendant 
to  show  that  the  witness  was,  at  the  time 
of  the  occurrence  of  the  acts  testified  about, 
incompetent  to  have  seen  or  heard  and  be-  ' 
come  conscious  of  the  same,  (d)  Because  it 
was  the  right  of  the  defendant  to  show 
what  was  the  condition  of  the  plaintiff  at 
the  time  he  went  upon  the  right  of  way  of 
the  defendant  so  that  the  jury  could  properly 
estimate  whether  it  was  negligence  on  the 
part  of  the  plaintiff  to  enter  upon  the  said 
right  of  way  at  that  time,  and  in  his  then 
condition,  (e)  Because  the  defendant  had 
the  right  under  a  general  denial,  to  show 
that  the  injury  was  caused  alone  by  the  neg- 
ligence of  plaintiff,  (f)  Because  the  refusal 
to  allow  said  question  was  an  abuse  of  dis- 
cretion on  the  part  of  the  court. 

"(2)  Because  the  court  erred  In  refusing 
to  allow  counsel  for  the  defendant  to  pro- 
pound to  the  plaintiff,  as  a  witness  on  cross- 
examination,  the  following  question:  'Did 
you  not  say  to  Dr.  Shaw  at  the  same  time, 
in  that  conversation,  that  you  were  drunk 
when  you  received  your  hurt?*  Such  ruling 
was  error:  (a)  Because  It  was  the  right  of 
the  defendant,  upon  cross-examination,  to 
thoroughly  sift  the  witness,  (b)  Because  it 
was  the  right  of  the  defendant  to  show  the 
mental  condition  of  the  witness  at  the  time 
that  the  acts  he  was  testifying  about  occur- 
red, (c)  Because  it  was  the  right  of  the 
defendant  to  show  that  the  witness  was,  at 
the  time  of  the  occurrence  of  the  acts  tes- 
tified about,  incompetent  to  have  seen  or 
heard  and  become  conscious  of  the  same. 

(d)  Because  it  was  the  right  of  the  defend- 
ant to  show  what  was  the  condition  of  the 
plaintiff  at  the  time  he  went  upon  the  right 
of  way  of  the  defendant,  so  that  the  jury 
could  properly  estimate  whether  it  was  neg- 
ligence on  the  part  of  the  plaintiff  to  enter 
upon  the  said  right  of  way  at  that  time 
and  in  his  then  condition,  (e)  Because  the 
defendant  had  the  right,  under  a  general 
denial,  to  show  that  the  injury  was  caused 
alone  by  the  negligence  of  plaintiff,  (f)  Be- 
cause the  refusal  to  allow  said  question  wa^ 
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an  abuse  of  discretion  on  the  part  of  the 
court  (g)  Because  it  was  the  right  of  de- 
fendant to  lay  the  foundation  for  impeach- 
ment. 

"(3)  Because  the  court  erred  In  refusing  to 
allow  counsel  for  defendant  to  read  to 
George  Burgess,  a  witness  for  plaintiff,  the 
contents  of  a  letter,  for  the  purpose  of  ask- 
ing the  witness  whether  or  not  he  had  au- 
thorized the  said  letter  to  be  written;  the 
said  letter  reading  as  follows: 

*•  'Lagrange,  Ga.,  August  21,  1903. 

"  *Mr.  G.  H.  Oonklin— Dear  Sir  Your  let- 
ter just  rec.  to  day  and  answer  at  once. 
Mr.  Sharpehter  offered  me  $25.00  if  I  would 
swear  I  saw  the  car  strike  him  and  he  was 
in  S.  G.  I  was  in  Ga.  at  work  In  Clarks 
Mill,  that  is  what  I  know  about  it  Mr. 
Sharpenter  said  that  he  had  one  man  that 
was  going  to  swear  for  him.  I  don't  re- 
member his  name  onley  his  given  name  is  Joe 
but  I  can  show  him  to  you  when  1  come. 
Mr.  Sharpenter  wanted  me  to  swear  that  he 
wanted  me  to  go  get  him  some  whiskey 
that  day  that  he  had  not  drank  any  thing. 
I  had  not  seen  him  in  3  or  4  weeks  before  the 
axedent  and  I  saw  him  about  6  weeks  after 
that  this  is  all  I  know  about  it  Just  like  I 
am  writing.  Any  time  that  you  need  me 
I  will  come  at  once  will  tell  you  the  same 
when  I  get  thair  that  I  have  told  you  now. 
"  *I  remain  yours  sincerely, 

"  *Gorg  Burgess. 

"  'Lagrange  Ga.' 

"This  ruling  was  error:  (a)  Because  It 
was  necessary  to  disclose  to  the  witness  the 
contents  of  the  letter,  with  its  date,  and  the 
place  from  which  it  was  written,  so  as  to 
lay  the  foundation  for  impeachment  or  con- 
tradiction, (b)  Because  this  was  a  proper 
method  of  identifying  the  letter  for  the  pur- 
pose of  subsequent  use.  (c)  Because  it  was 
proper  to  thus  prove  the  letter  in  order  to 
contradict  the  previous  testimony  of  the  wit- 
ness. 

"(4)  Because  the  court  refused  to  allow 
counsel  for  defendant  to  prove  by  several 
witnesses  that  the  plaintiff  was  drunk  at  the 
time  of  the  alleged  inJuVy.  Such  ruling  was 
error:  (a)  Because  it  was  the  right  of  the 
defendant  to  show  the  mental  condition  of 
the  plaintiff  at  the  time  that  the  acts  he  tes- 
tified about  occurred,  (b)  Because  it  was 
the  right  of  the  defendant  to  show  that  the 
plaintiff  was,  at  the  time  of  the  occurrence 
of  the  acts  he  testified  about.  Incompetent 
to  have  seen  or  heard  and  become  conscious 
of  the  same,  (c)  Because  It  was  the  right  of 
the  defendant  to  show  what  was  the  con- 
dition of  the  plaintiff  at  the  time  he  went 
upon  the  right  of  way  of  the  defendant,  so 
that  the  jury  could  properly  estimate  wheth- 
er It  was  negligence  on  the  part  of  the  plain- 
tiff to  enter  upon  the  said  right  of  way  at 
the  time  and  in  his  then  condition,  (d)  Be- 
cause the  defendant  had  the  right,  under  a 
general  denial,  to  show  that  the  injury  was 
caused  alone  by  the  negligence  of  plaintiff. 


"(5)  Because  the  court  erred  In  refusing  to 
allow  counsel  for  the  defendant  to  examine 
George  H.  Oonklin  as  a  witness  in  behalf  of 
the  defendant,  under  the  following  circum- 
stances: At  the  beginning  of  the  case,  at 
the  instance  of  defendant,  the  witnesses  on 
both  sides  had  been  sequestered.  At  that 
time  it  was  not  anticipated  that  Mr.  Oonklin 
would  be  used  as  a  witness,  and  he  remained 
in  the  courtroom  during  the  trial  on  tbat 
day,  during  which  time  the  only  witnesses 
examined  were  the  plaintiff  and  Dr.  Butler. 
During  the  next  day,  Mr.  Oonklin  was  not 
only  not  in  the  courtroom,  but  was  not  in 
Aiken  until  after  the  noon  recess,  and  was 
not  in  the  courtroom  at  all  until  called  as  a 
witness.  He  was  offered  as  a  witness  to 
testify  only  to  facts  that  were  brought  out 
by  the  witnesses  who  had  testified  while  he 
was  out  of  the  courtroom,  and  out  of  the 
city  of  Aiken,  and  was  not  to  testify  in  con- 
nection with  any  facts  that  were  testified  to 
or  about  by  the  plaintiff  or  Dr.  Butler.  The 
errors  in  this  are:  (a)  That,  the  reason  for 
the  rule  having  failed,  the  rule  should  fall, 
(b)  Because  In  the  interest  of  justice  all  tes- 
timony that  serves  to  elucidate  the  issues 
should  be  heard,  (c)  Because,  by  allowing 
such  testimony,  no  improper  advantage  could 
possibly  be  had  by  the  defendant  over  the 
plaintiff. 

"(6)  Because  the  court  erred  in  the  fol- 
lowing charge  to  the  jury:  *When  a  party  is 
charged  with  negligence  only,  punitive  dam- 
ages cannot  be  given  unless  the  negligence 
amounts  to  recklessness;  then  punitive  dam- 
ages can  be  given.'  The  error  in  such  charge 
is  that  punitive  damages  are  not  recoverable 
unless  the  act  of  negligence  be  willful,  wan- 
ton, or  malicious,  or  so  reckless  as  to  be 
equivalent  to  wantonness.  Negligence  that 
amounts  to  recklessness  is  not  sufilcient  to 
sustain  punitive  damages. 

"(7)  Because  the  court  erred  in  charging 
the  jury  that  'the  plaintiff  charged  tliat 
♦  ♦  *  he  was  struck  by  a  car  of  the  com- 
pany, and  was  Injured  bodily,  and  suffered 
bodily  and  mental  anguish';  the  error  in  such 
charge  being  that  the  complaint  does  not  set 
forth  any  claim  for  mental  anguish. 

"(8)  Because  the  court  erred  In  refusing  to 
give  the  following  written  request,  presented 
by  defendant:  'Voluntary  intoxication  will 
not  excuse  a  traveler  for  failure  to  exercise 
ordinary  care  at  a  crossing.'  Such  refusal 
was  error,  because  If  the  plaintiff's  injury 
was  caused  solely  by  his  negligence,  and  such 
negligence  was  due  to  his  Intoxication,  the 
Jury  should  have  been  Instructed  as  request- 
ed. Further,  this  instruction  should  have 
been  given.  In  order  for  the  jury  to  properly 
pass  upon  the  question  as  to  whether  or  not 
the  plaintiff  was  negligent  In  going  on  and 
remaining  on  defendant's  right  of  way. 

"(0)  Because  the  court  erred  in  charging 
the  jury  as  follows:  *While  a  railroad  com- 
pany cannot  lose  its  right  of  way  by  aliena- 
tion or  prescription,  because  of  the  public 
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interest  In  Its  holding  it  for  public  par- 
poses,  it  may  impose  npon  itself,  as  a  private 
corporation,  duties  and  obligations  to  the 
public  or  to  individuals,  by  inviting  the  use 
of  the  right  of  way,  or  indicating  its  will- 
ingness that  it  should  be  nsed  by  the  public 
or  particular  individual.  In  such  circum- 
stances the  duty  devolves  upon  the  railroad 
company  to  exercise  ordinary  care  to  avoid 
injury  to  those  so  using  the  right  of  way.' 
The  charge  was  error  because  there  was  no 
evidence  to  warrant  the  jury  in  the  conclu- 
sion that  the  defendant  had  invited  or  indi- 
cated its  willingness  that  defendant's  right 
of  way  should  be  used  by  the  public  or  par- 
ticular individuals. 

"(10)  Because  the  court  erred  in  giving 
the  following  charge  to  the  jury:  That  a 
person  coming  to  a  regular  station  of  the 
railroad  company,  with  the  intention  of 
boarding  a  car,  and  within  a  reasonable  time 
before  the  arrival  and  departure  of  the  train, 
becomes  in  contemplation  of  law  a  passen- 
ger, and  it  Is  a  question  of  fact  for  the  Jury, 
under  all  the  facts  and  circumstances  of  the 
case,  to  decide  whether  or  not  the  plaintiff 
in  this  case  was  coming  to  said  station  with 
the  intention  of  becoming  a  passenger  on 
defendant's  car,  and  within  a  reasonable 
time  before  the  arrival  and  departure  of  the 
car;  In  other  words,  whether  or  not  the 
relation  of  passenger  and  carrier  existed 
between  the  plaintiff  and  the  defendant.  If 
the  jury  finds  from  the  evidence  in  this  case 
that  the  plaintiff  at  the  time  of  his  alleged 
injury,  if  he  was  Injured,  was  coming  to  de- 
fendant's station  with  the  intention  of  be- 
coming a  passenger  on  one  of  its  cars,  and 
within  a  reasonable  time  before  the  arrival 
and  departure  of  the  car,  then  the  jury  is 
charged  that  the  defendant  owed  the  duty 
of  exercising  ordinary  care  not  to  do  the 
plaintiff  an  injury.'  This  charge  Is  error,  be- 
cause the  principle  involved  therein  is  not 
applicable  to  one  walking  along  the  right 
of  way  of  a  railroad  company,  and  not  on 
or  near  the  premises  constituting  the  station, 
and  not  doing  anything  that  would  indicate 
to  the  defendant  company  his  intention  of 
becoming  a  passenger. 

"(11)  Because  the  court  erred  In  charging 
that,  if  the  plaintiff  was  entitled  to  recover, 
he  was  entitled  to  recover  *such  amount  as 
they  may  consider  will  compensate  him  for 
his  injuries,  both  present  and  prospective, 
and  for  such  pains  and  suffering  as  he  has 
experienced,  and  his  necessary  expenses  in- 
cident thereupon,  such  an  additional  sum  as 
to  them  may  seem  proper  by  way  of  smart 
money  or  vindictive  damages  against  the 
defendant  company.'  Such  charge  was  er- 
ror, because  there  was  no  evidence  before 
the  jury  to  show  that  auy  expenses  had 
been  incurred,  and,  if  any,  how  much. 

"(12)  Because  his  honor  erred,  when  char- 
ging defendant's  first  request,  by  remarking 
thereon  that  *that  is  a  proposition  of  law 
which  has  been  laid  down  in  "one"  of  our 


cases,  the  case  of  Haltlwanger  v.  Railroad 
Company';  the  error  being  that  in  his  later 
remarks  he  led  the  jury  to  believe  that 
the  above  proposition  of  law  had  been  over- 
ruled by  later  cases,  and,  having  been  laid 
down  in  but  *one'  case.  It  was  not  the  law, 
whereas,  it  is  respectfully  submitted  that 
the  said  request  was,  and  still  is,  the  law  of 
this  state. 

"(13)  Because  his  honor  erred,  when  char- 
ging defendant's  second  and  sixth  request,  by 
reading  in  connection  therewith  to  the  jury 
from  various  cases  extracts  which  were  not 
applicable  under  the  pleadings  to  this  case. 
There  being  no  allegations  in  the  complaint, 
except  that  the  Injury  occurred  at  or  near 
a  public  crossing  or  a  traveled  place,  it  was 
error  and  misleading  to  read  to  the  jury 
the  law  as  to  places  not  a  public  crossing  or 
a  traveled  place,  but  used  by  the  public  with 
the  knowledge  and  acquiescence  of  the  de- 
fendant, without  protest;  and  especially  wtis 
this  error  because,  under  all  the  testimony, 
the  Injury  occurred  neither  at  a  public  cross- 
ing nor  a  traveled  place. 

"(14)  Because  his  honor  erred  in  charging 
plaintiffs  third  request,  and  in  his  remarks 
on  defendant's  third  request,  by  stating  that 
*the  law  requires  they  [meaning  trolley  cars] 
shall  keep  a  lookout  for  objects  on  the  track, 
and  observe  that  care  which  an  ordinary  pru- 
dent person  would  use  in  doing  the  same 
thing';  the  error  being  that  they  are  not 
required  to  keep  a  lookout  at  all  points  on 
the  track. 

"(15)  That  his  honor  erred  in  refusing  to 
allow  the  defendant  to  prove  afflrmatively 
by  the  witness  Charles  Caldwell,  and  other 
witnesses  produced  by  the  defendant,  that 
the  plaintiff  was,  at  the  time  of  the  accident, 
walking  on  defendant's  railroad  track  In  an 
Intoxicated  condition;  the  error  being  that 
under  the  defendant's  plea  of  contributory 
negligence  it  had  the  right  to  show  to  the 
jury  said  fact,  to  be  considered  by  them 
in  passing  on  the  question  of  the  plaintifTs 
negligence." 

Wm.  H.  Bartlett  and  Croft  &  Salley,  for 
appellant  S.  McG.  Simkins  and  Hender- 
sons, for  respondent 

GARY,  A.  J.  The  allegations  of  the  com- 
plaint that  are  material  In  considering  the 
questions  presented  by  the  exceptions  are 
as  follows:  "That  on  the  evening  of  the 
13th  of  April,  1903.  the  plaintiff  being  at 
Bath,  and  desiring  to  go  to  Langley,  as  a 
passenger  on  the  said  railway  and  Its  cars, 
approached  one  of  its  regular  stopping  places 
near  a  public  crossing — that  is  to  say,  a 
public  place  traveled  by  the  public  and  a 
public  crossing,  being  known  as  *Nellom'B 
Crossing* — and  that,  arriving  at  said  station 
where  the  cars  of  said  railway  were  accus- 
tomed to  stop  to  take  on  passengers,  and  no 
car  having  arrived,  he  walked  up  and  down 
the  railway  track  waiting  for  said  car,  and 
when  very  near  said  traveled  place  or  pub- 
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lie  crossing,  and  very  near  said  station,  the 
said  public  crossing  and  traveled  place  and 
said  station  being  near  to  each  other,  a  car 
of  said  railway  company  approached  this 
plaintiff,  who  was  unaware  of  its  coming, 
♦  ♦  ♦  and  negligently,  willfully,  and  wan- 
tonly, without  any  warning  to  this  plaintiff, 
was  rushed  upon  this  plaintiff  as  he  traveled 
along  and  near  said  tracls,  for  the  purpose 
of  going  to  said  station.*'  The  defendant 
denied  the  allegations  of  the  complaint  ex- 
cept its  corporate  existence,  and  set  up  the 
following  plea:  "For  a  further  defense,  de- 
fendant alleges  that  plaintiff  was  negligent 
in  going  upon  defendant's  right  of  way,  not 
at  a  station,  and  in  remaining  there,  and 
such  negligence  contributed  as  a  proximate 
cause  to  his  injury,  if  any,  without  which 
the  injury  would  not  have  occurred."  The 
Jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  $300.  The  defendant  appealed  upon 
exceptions  which  will  be  set  out  in  the  re- 
port of  the  case. 

1.  First,  second,  fourth,  and  fifteenth  ex- 
ceptions: These  exceptions  will  be  consid- 
ered together.  While  the  plaintiff  was  on 
the  stand  as  a  witness,  he  was  asked,  on 
cross-examination  by  defendant's  counsel,  the 
question:  "Were  you  under  the  influence  of 
liquor  at  the  time  you  were  hit  by  the  car?" 
Also,  the  question:  "Did  you  not  say  to  Dr* 
Shaw  at  the  same  time  in  that  conversation 
that  you  were  drunk?"  His  honor,  the  pre- 
siding Judge,  ruled  that  both  questions  were 
incompetent.  The  defendant  also  offered  to 
introduce  the  testimony  of  several  witnesses 
to  prove  that  the  plaintiff  was  intoxicated 
at  the  time  of  the  injury,  but  the  presiding 
Judge  ruled  that  the  testimony  was  inadiuis- 
sible.  The  defense  set  up  in  the  answer  not 
only  alleged  the  facts  ccmstituting  negligence 
on  the  part  of  the  plaintiff,  but  that  they 
contributed  as  a  proximate  cause  to  his 
injury.  One  of  the  definitions  of  the  word 
"contribute"  in  Webster's  International  Dic- 
tionary is  "to  furnish  or  supply  in  part"; 
and  as  defined  in  9  Gyc.  it  is,  to  "furnish  as 
a  share  or  constituent  part  of  anything." 
These  definitions  show  that  the  defendant 
intended  to  allege  that  the  negligence  of  the 
plaintiff  was  a  constituent  element  in  caus- 
ing the  injury.  The  case  of  Charping  v. 
Toxaway  Mills,  70  S.  C.  470,  50  S.  E.  186, 
shows  that  these  allegations  are  sufficient 
to  constitute  the  defense  of  contributory  neg- 
ligence. When  the  defendant  alleged  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff in  going  upon  its  right  of  way,  it  was  not 
necessary  to  allege  the  probative  facts  re- 
lied upon  to  show  such  negligence.  Evidence 
of  intoxication  is  competent  in  determining 
the  question  of  contributory  negligence. 
Hanklnson  v.  R.  R..  41  S.  C.  1,  19  S.  E.  206. 
But,  even  if  contributory  negligence  had  not 
been  set  up  as  a  defense,  evidence  of  intoxi- 
cation would  have  been  admissible.  Under 
a  general  denial  a  defendant  can  introduce 
testimony  for  the  purpose  of  showing  that 


the  injury  was  caused  by  the  negligence  of 
the  plaintiff,  as  this  negatives  the  allegation 
of  negligence  by  the  defendant  Kennedy 
V.  R.  R.,  59  S.  C.  535,  88  S.  B.  169.  One 
laboring  under  intoxication  is  not  likely  to 
exercise  the  same  degree  of  care  as  an  ordi- 
nary person,  and  therefore  the  fact  of 
intoxication  should  be  considered  by  th'e  jury 
in  determining  the  question  of  the  plaintiff's 
negligence.  40  L.  R.  A.  143,  note.  Further^ 
more,  £he  testimony  was  competent  as  tend- 
ing to  Impair  the  credibility  of  the  witness, 
for  the  reason  that  persons  suffering  from  in- 
toxication cannot  reasonably  be  expected  to 
give  as  accurate  a  statement  of  the  sur- 
roundings as  those  whose  intellects  are  free 
from  such  Influence.  State  v.  Rhodes,  44  S. 
C.  825,  21  S.  E.  607,  22  S.  E.  306;  Beden- 
baugh  V.  Ry.,  69  S.  C.  1,  48  S.  E.  53;  30  Bnc. 
of  Law,  936;  2  Elliott  on  Ev.  $  765.  The  clr- 
cult  judge  therefore  erred  in  excluding  the 
testimony. 

2.  Eighth  exception:  The  defendant  re- 
quested the  presiding  judge  to  charge  that 
"voluntary  intoxication  will  not  excuse  a 
traveler  for  failure  to  exercise  ordinary  care 
at  a  crossing."  The  request  was  properly  re- 
fused, on  the  ground  that  it  was  inapplicable 
to  the  case. 

3.  Third  exception:  The  witness  testified 
that  he  did  not  write  the  letter;  that  he 
could  not  write,  and  did  not  authorize  any 
one  to  write  it  for  him.  The  presiding  Judge 
ruled  correctly  that  the  letter  could  not  be 
introduced  in  evidence  imtil  it  was  authenti- 
cated. 

4.  Fifth  exception:  It  was  discretionary 
with  the  presiding  Judge  whether  he  would 
allow  the  witness  to  testify  under  the  circum- 
stances, and  this  court  is  not  satisfied  that 
there  was  an  abuse  of  discretion. 

The  sixth  exception  was  abandoned. 

5.  Seventh  exception:  If  the  circuit  Judge 
erred  in  stating  the  issues  raised  by  the 
pleadings,  it  was  incumbent  on  the  appellant 
to  call  his  attention  to  such  error;  otherwise. 
It  cannot  be  made  the  basis  of  an  exception. 

6.  Ninth  exception:  The  defendant  re- 
quested the  circuit  Judge  to  charge  as  fol- 
lows: "The  acquiescence  by  a  railroad  com- 
pany in  the  use  of  Its  right  of  way  by  pedes- 
trians does  not  amount  to  a  license  to  use 
such  nght  of  way."  He  said:  "That  is  the 
law.  It  does  not  amount  to  a  license.  This 
principle  I  read  to  you  applies  to  that."  He 
then  charged  as  set  out  in  the  exception.  It 
does  not  necessarily  follow  that  it  is  reversi- 
ble error  to  charge  a  proposition  of  law  when 
there  are  no  facts  In  the  particular  case  to 
which  It  is  applicable.  Boggero  v.  Ry.,  64 
S.  G.  104,  41  S.  E.  819.  In  order  to  consti- 
tute reversible  error  the  court  must  be  satis- 
fled  that  there  are  reasonable  grounds  for 
supposing  that  the  Jury  may  have  been  mis- 
led to  the  prejudice  of  the  appellant.  The 
court  is  not  satisfied  that  such  grounds  exist 
in  this  C3se. 

7.  Tenth,  eleventh,  and  thirteenth  excep- 
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tfons:  The  appellant  does  not  contend  that 
the  principles  stated  by  the  presiding  judge 
were  erroneous,  but  that  they  were  in  appli- 
cable to  the  facts  of  this  case.  These  ex- 
ceptions are  disposed  of  by  what  was  said  in 
'Considering  the  ninth  exception.. 

Twelfth  exception:  His  honor  charged  the 
request  and  If  he  afterwards  charged  the 
law  erroneously,  that  should  have  been  made 
the  basis  for  an  assignment  of  error. 

8.  Fourteenth  exception:  The  exception 
•contains  only  a  portion  of  the  charge  relat- 
ing to  the  question  therein  stated.  When 
the  charge  in  question  is  considered  in  con- 
nection with  the  other  portions  thereof,  it 
will  be  found  that  it  is  free  from  the  error 
-assigned. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  trial. 

WOODS,  J.  (concurring).  While  I  do  not 
think  contributory  negligence  was  properly 
l)leaded  in  the  answer  according  to  the  rule 
laid  down  in  Charping  v.  Toxaway  Mill,  70 
S.  C.  470,  50  S.  E.  186,  I  concur  in  reversing 
^he  Judgment  because  the  evidence  as  to  the 
intoxication  of  the  plaintiff  at  the  time  of 
the  accident  was  admissible  in  support  of  the 
plea  that  the  accident  was  due  entirely  to  his 
•own  negligence,  and  also  as  tending  to  prove 
lack  of  accuracy  in  the  statement  of  the 
plaintiH  as  to  the  circumstances  under  which 
he  was  injured. 
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(Supreme  C!ourt  of  South  Carolina.     July  17, 

1905.) 

1.  Executors  —  Compensation   —   Attor- 
ney's Fees. 

An  executor  sued  to  constme  the  will  and 
to  have  his  powers  and  duties  defined.  The 
will  undertook  to  carry  into  effect  the  powers 
vested  in  the  testator  by  a  former  will.  The 
court  held  that  the  will  did  not  execute  the 
powers  conferred  on  the  testator  by  the  former 
will,  and  appointed  an  administrator  with  the 
will  annezea  for  the  first  estate.  Held,  that 
the  executor  was  entitled  to  commissions  on 
such  funds  as  had  come  into  his  hands  belong- 
ing to  the  first  estate  and  bis  reasonable  at- 
torney's fees. 
Pope,  C.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;  Gage,  Judge. 

Action  by  Thos.  H.  Ketchin,  executor  of 
Mary  C.  Rion,  against  Preston  Rion  and  oth- 
ers. From  an  order  of  the  circuit  court  the 
defendants,  M.  H.  Blon,  as  administratrix 
with  will  annexed  of  J.-  H.  Rion  and  indi- 
vidually, Lucy  Rion  Boozer,  Hanna  Rion  Wil- 
liams, LucUe  Rion,  Willie  C.  Rion,  and  M.  H. 
Rion,  Jr.,  appeal    Affirmed. 

Buchanan  &  Hanahan,  for  appellants.  J. 
E.  McDonald,  for  respondent 

WOODS,  J.  The  question  In  this  case  is 
whether  the  plainticr,  executor  of  the  will 


of  Mrs.  Mary  O.  Rion,  la  entitled  to  have  his 
attorney's  fees  and  commissions  paid  out  of 
proijerty  which  in  this  litigation  hag  been  ad- 
judicated to  belong,  not  to  the  estate  of  Mrs. 
Mary  C.  Rion,  but  to  the  estate  of  James 
H.  Rion.  A  full  statement  of  the  facts  will 
be  found  in  the  case  as  reported  in  68  S.  C. 
2G0,  47  S.  E.  376.  James  H.  Rion  by  his  will 
appointed  his  wife,  Mary  C.  Rion,  executrix, 
and  left  her  a  large  part  of  his  estate  for  life, 
with  a  power  of  absolute  disposition  to  the 
children,  to  be  executed  as  directed  in  his 
will.  Mrs.  Rion  undertook  to  execute  the 
power  by  her  will.  Upon  her  death  the 
plaintifT,  as  her  executor,  came  into  posses- 
sion of  the  property  she  had  received  from 
the  estate  of  her  husband,  and  found  himself 
confronted  by  very  grave  questions  as  to  its 
disposition.  He  sought  the  instruction  of  the 
court  by  bringing  an  action  to  which  all  those 
interested  in  either  will  were  made  parties; 
it  being  manifestly  necessary  to  construe 
both  wills  and  fix  the  rights  of  the  parties 
under  them.  So  far  from  any  objection  be- 
ing made  to  a  full  adjudication  of  all  rights 
under  the  will  of  James  H.  Rion,  it  appears 
that  such  adjudication  was  sought  by  all 
parties  interested,  including  those  who  now 
object  to  the  payment  of  fees  and  commis- 
sions. In  stating  the  question  brought  before 
the  court  by  the  executor  of  Mrs.  Rion,  his 
honor,  Judge  Klugh,  said :  "The  obvious  con- 
flict of  the  provisions  of  her  will  with  those 
of  her  husband's  was  well  calculated  to 
create  doubts  in  the  mind  of  her  executor 
as  to  his  powers  and  duties.  He  therefon. 
brings  this  action  against  the  heirs  at  law 
and  the  devisees  and  legatees  under  the  wills 
of  Col.  Rion  and  Mrs.  Rion,  for  the  pur- 
pose of  having  said  wills  construed  by  the 
court,  his  own  duties  defined,  and  the  rights 
of  the  several  parties  under  said  wills  as- 
certained and  adjudicated.  The  defendants 
all  answered,  setting  up  their  respective  con- 
tentions.'* To  this  view  of  the  scope  of  the 
action  no  objection  was  made  by  appeal  or 
otherwise.  It  is  true  It  turned  out  the  plain- 
tifT was  not  entitled  to  hold  the  property  as 
executor  of  Mrs.  Rion,  the  court  having  held 
that  there  was  no  valid  execution  of  the  pow- 
er conferred  on  Mrs.  Rion;  but  he  was  its 
custodian  in  good  faith,  and  with  the  ac- 
quiescence of  all  concerned  initiated  the  pro- 
ceeding necessary  to  determine  Its  owner- 
ship. As  betn'een  himself  and  the  parties  in- 
terested in  the  property,  he  therefofe  stood 
In  the  relation  of  a  trustee  in  possession, 
rendering  service  in  its  management,  bring- 
ing it  into  court,  and  litigating  concerning  It 
with  the  acquiescence  of  those  interested,  and 
for  their  benefit  Indeed,  in  this  view.  Judge 
Klugh  ordered  the  plaintifT  to  act  as  trustee 
of  the  property  by  adjudging  "that  the  plain- 
tifT, Thomas  H.  Ketchin,  as  executor  of  the 
will  of  Mary  C.  Rion,  deceased,  do  collect  and 
preserve  the  assets  of  the  estate  of  James  H. 
Rion,  deceased,  so  far  as  they  have  come  or 
may  hereafter  come  into  his  hands,  until  the 
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further  order  of  the  court,  or  until  some 
party  duly  authorized  to  receive  the  same 
shall  demand  them  of  him."  To  this  portion 
of  the  decree  there  was  no  exception.  It 
seems,  therefore,  obvious  he  is  entitled  to  his 
commissions  and  reasonable  attorney's  fees. 
2  Perry  on  Trusts,  S  910.  The  case  of  Brown 
V.  Vinyard,  Bailey,  Eq.  460,  has  no  applica- 
tion. There,  so  far  from  the  court  holding 
and  all  parties  conceding  that  a  necessity  ex- 
isted for  the  litigation  for  the  benefit  of  those 
concerned,  the  person  claiming  fees  and  com- 
missions as  executor  had  undertaken  to  hold 
the  estate  under  a  forged  will  against  the 
administrator. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

GARY,  A.  J.,  and  JONES,  J.,  concur. 

POPE,  O.  J.  (dissenting).  The  record  con- 
tains the  following  statement  of  facts:  'This 
was  a  motion  before  his  honor,  Judge  George 
W.  Gage,  at  the  February,  1904,  term  of  the 
court  of  common  pleas  of  Fairfield  county; 
said  motion  being  made  in  the  original  case 
of  Thomas  H.  Ketchin,  as  executor  of  the 
last  will  of  Mrs.  M.  C.  Rion,  v.  Preston  Rion 
and  others,  to  allow  him  commissions  on  all 
funds  in  his  hands,  both  of  the  estate  of  Mrs. 
Rion  and  Col  Rion,  and  also  a  fee  for  his 
counsel,  to  be  allowed  him  out  of  all  funds, 
whether  of  the  estate  of  Mrs.  Rion  or  Col. 
Rion.  Plaintiflf  is  the  executor  of  the  will  of 
Mrs.  Rion,  and  brought  this  action  to  deter- 
mine and  ascertain  his  powers  and  duties  as 
such  executor  under  the  will  of  his  testa- 
trix. In  said  action  the  estate  of  Col.  Rion 
was  not  represented  by  his  personal  repre- 
sentative. Ketchin  v.  Rion,  OS  S.  C.  260,  47 
S.  E.  376.  Subsequent  to  the  filing  of  the  de- 
cree of  his  honor.  Judge  Klugh,  M.  H.  Rion 
was  duly  appointed  administratrix  cum  tes- 
tamento  annexe  of  the  estate  of  Col.  Rion, 
and  was  made  a  party  to  the  original  action 
and  to  this  motion.  The  estate  of  Mrs.  Rion 
is  of  small  value.  The  real  and  personal 
property  of  the  estate  of  James  H.  Rion,  de- 
ceased, which  was  in  the  possession  of  Mary 
C.  Rion  as  executrix  and  life  tenant,  was 
taken  possession  of  by  Thomas  H.  Ketchin, 
on  his  qualification  as  executor  of  the  will  of 
Mary  C.  Rion,  deceased.  The  real  estate  was 
rented  out  and  the  rents  thereof  collected  by 
said  Thomas  H.  Ketchin.  It  is  agreed  that 
the  case  of  Ketchin  v.  Rion,  reported  68  S. 
C.  260,  47  S.  E.  876,  is  a  part  of  this  case. 
Thomas  H.  Ketchin  has  in  his  hands  money 
belonging  to  the  estate  of  Col.  James  H.  Rion, 
amounting  to  the  sum  of  $429.73,  which  he 
claims  a  right  to  hold  under  the  decree  of 
Judge  Gage  as  applicable  to  commissions  and 
counsel  fees.  All  other  property  of  Col. 
James  H.  Rion's  estate  has  been  turned  over 
by  him  to  M.  H.  Rion,  administratrix.*' 

The  following  notice  of  motion  was  given : 
"To  Attorneys  for  I>efendnnts  [names  being 
omitted]:    Take  notice  that,  upon  all  of  the 


pleadings,  testimony,  and  decree  of  Judge 
Klugh,  and  all  other  proceedings  in  the 
above  entitled  action,  the  undersigned  will 
move  before  his  honor.  Judge  G.  W.  Gage, 
presiding  Judge,  on  Thursday,  the  third  day 
of  March  next,  or  as  soon  thereafter  as 
counsel  can  be  heard,  to  decide  whether  or 
not  the  plaintiff,  as  executor,  is  entitled  to 
commissions  upon  all  of  the  funds  heretofore 
coming  into  his  hands,  whether  belonging  to 
the  estate  of  Mary  C.  Rion,  deceased,  or  to 
James  H.  Rion,  deceased,  and  also  to  decide 
whether  or  not  the  plaintiff  shall  be  allowed 
counsel  fees  in  this  action,  and  for  such 
other  and  further  relief  as  in  the  premises 
may  be  meet  and  Just.  J.  E.  McDonald, 
PlainUrs  Attorney." 

A  hearing  upon  this  motion  was  had  be- 
fore Judge  Gage,  and  on  the  25th  day  of  May, 
1904,  he  passed  the  following  decree:  **Thls 
is  a  motion  for  the  plaintiff  to  allow  his  coun- 
sel, J.  E.  McDonald,  Esq.,  to  be  paid  a  fee 
out  of  the  funds  in  his  hands  as  executor, 
and,  further,  to  allow  plaintiff  commission 
upon  all  funds  heretofore  coming  into  his 
hands,  whether  belonging  to  the  estate  of 
James  H.  Rion,  or  the  estate  of  Mary  C. 
Rion.  Judge  Klugh  tried  the  case,  and  con- 
cluded his  decree  with  this  language:  'That 
the  plaintiff  as  executor  of  the  will  of  Mary 
C.  Rion,  deceased,  out  of  the  assets  of  her 
estate  pay  the  cost  of  this  action.'  That 
order  has  no  relevancy  to  motion  now  con- 
sidered. Judge  Ell  ugh  further  ordered  'that 
the  plaintiff,  Thomas  H.  Ketchin,  as  executor, 
do  collect  and  preserve  the  assets  of  the  es- 
tate of  James  H.  Rion,  deceased,  so  far  as 
they  have  come  or  may  hereafter  come  into 
his  hands,  imtil  the  further  order  of  this 
court,'  etc.  It  was  contended  by  Mr.  Doug- 
lass, attorney  for  Mrs.  Floride  C.  Barron, 
that  Ketchin  stands  in  the  attitude  of  an 
executor  whose  authority  has  been  revoked; 
that  such  an  executor  is  not  entitled  to  com- 
missions for  paying  out  the  money  in  his 
hands  to  his  successor;  that  neither  is  Ketch- 
in entitled  to  commissions  for  paying  the 
balance  in  his  hands  to  the  newly  appointed 
administrator  of  the  estate  of  James  H. 
Rion.  And  he  cites  Brown  v.  Vinyard,  Bai- 
ley, Eq.  4G0.  But  in  that  case  the  executor, 
who  made  the  claim,  had  been  acting  under 
a  will  which  turned  out  to  be  a  forgery.  In 
tlie  case  at  bar  Ketchin  found,  with  refer- 
ence to  the  estate  of  Col.  and  Mrs.  Rion. 
'matters  were  in  confusion.'  Judge  Pope, 
page  261  of  68  S.  C.  page  376  of  47  S.  E. 
This  action  was  begun  by  him  to  construe 
both  the  wills  of  Col.  and  Mrs.  Rion,  and  to 
settle  the  difference  betwixt  the  two  estates. 
All  the  heirs  and  devisees  of  both  parties 
were  before  the  court  The  court  directe<l 
the  plaintiff  to  act  in  the  premises  in  lan- 
guajre  hereinbefore  cited.  The  plaintiff's  ac- 
tion was  not  for  his  benefit,  nor  was  It  ill- 
advised.  He  acted  for  the  interest  of  the 
Rion  heirs.  The  order  of  Judge  Klugh  did 
not  direct  him   to  pay  out  to  any   named 
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agent  the  funds  dne  to  Col.  Rlon's  estate, 
nor  did  it  direct  him  to  pay  any  certain  sum 
or  any  sum  that  could  be  made  certain. 
Since  the  decree  was  made,  an  administra- 
tor de  bonis  non  has  been  appointed  for  Ck)l. 
Rion's  estate,  and  for  the  payment  of  the 
sums  in  Ketchin's  hands  to  that  agent  he  is 
entitled  to  his  commissions.  To  deny  him 
commissions  would  put  him  in  the  wrong, 
when  nobody  has  charged  him  with  wrong; 
and  by  wrong  I  mean  illegal  action.  The 
record  discloses  the  fact  that  Ketchin  has 
effected  at  the  hands  of  the  court  an  adjust- 
ment betwixt  two  estates  between  which 
there  was  mudi  confusion.  The  plaintiff,  as 
an  indlTldual,  had  no  interest  in  such  adjust- 
ment. His  action  conferred  a  benefit  on 
others.  Every  rightful  demand  for  a  fee  is 
founded  upon  a  service  rendered  by  the  de> 
mandant  to  him  on  whom  the  demand  is 
made;  in  this  case  on  the  estates  of  Ck>l. 
and  Mrs.  Rion  for  securing  such  a  construc- 
tion of  their  wills  as  they  intended  and  the 
law  required.  There  are  two  Instances  where 
no  fee  ought  to  be  allowed:  (1)  Where  the 
action  has  been  brought  in  bad  faith;  and 
(2)  where  there  was  no  reasonable  ground 
for  the  action.  In  the  case  at  bar  there 
was  neither  of  these  elements.  I  am,  there- 
fore, of  the  opinion  that  plaintiff  is  entitled 
to  a  fee  for  his  counsel;  the  amount  to  be 
determined  by  reference,  if  counsel  cannot 
agree  thereon." 

From  this  decree  the  following  exceptions 
are  taken  by  some  of  the  defendants:  "(1) 
For  that  his  honor  erred  in  holding  and  ad- 
judging that  the  plaintiff,  Thos.  H.  Ketchin, 
as  executes  of  the  last  will  and  testament 
of  the  late  Mrs.  Mary  G.  Rion,  Is  entitled  to 
a  fee  for  his  counsel  out  of  the  estate  of  Ck>l. 
James  H.  Rion,  when  said  plaintiff  was  not 
the  legal  representatlye  and  had  no  authority 
to  act  for  the  same,  nor  did  he  at  any  time 
pretend  to  be  acting  for  said  estate;  but, 
on  the  contrary,  all  of  his  acts  and  doings 
were  as  the  executor  of  the  last  vnll  and 
testament  of  Mary  O.  Rion.  (2)  For  that  his 
honor  erred  in  holding  and  adjudging  that  the 
plaintiff  is  entitled  to  a  fee  for  his  counsel 
out  of  both  the  estate  of  Col.  Rion  and  the 
estate  of  Mrs.  Rion,  when  It  is  submitted 
that  plaintiff,  not  being  the  legal  representa- 
tive of  the  estate  of  CJol.  Rion,  had  no  right 
or  authority  to  bring  said  estate  into  court, 
and  plaintiff  was  not  acting  as  the  represen- 
tative of  the  estate  of  Col.  Rion  in  bringing 
his  actioni  but,  on  the  contrary,  was  acting 
as  the  executor  of  the  last  will  and  testa- 
ment of  Mrs.  Mary  O.  Rion  in  bringing  such 
action;  the  said  action  being  brought  for  the 
benefit  of  his  testatrix,  and  to  define  his  own 
powers  and  authority  as  executor  under  the 
will  of  Mrs.  Rion,  and  to  establish  the  same, 
and  not  to  carry  out  the  will  of  Col.  Rion, 
and  plaintiff  is  not  entitled  to  a  fee  for  his 
counsel  out  of  the  estate  of  Col.  Rion.  But, 
if  he  is  entitled  at  all  to  a  fee  for  his  coun- 
sel, he  is  entitled  to  the  same  out  of  the 


estate  of  hla  testatrix.  (3)  For  that  his 
honor  erred  in  holding  and  adjudging  that 
plaintiff  is  entitled  to  a  fee  for  his  counsel 
for  bringing  the  action  of  Thos.  H.  Ketchin, 
as  Executor  of  the  Last  Will  and  Testament 
of  Mary  C.  Rion,  v.  Preston  Rion  and  Oth- 
ers, when  the  same  was  brought  for  the 
benefit  of  the  estate  which  he  represented 
and  to  define  his  powers  and  authority  un- 
der said  will,  which  was  declared  null  and 
void  by  the  court  (4)  For  that  his  honor 
erred  In  holding  and  adjudging  'that  since 
the  decree  was  made  an  administrator  de 
bonis  non  has  been  appointed  for  Col.  RIon's 
estate,  and  for  the  payment  of  the  sums  in 
Ketchln's  hands  to  that  agent  he  was  en- 
titled to  his  commission,'  when  he  should 
have  held  that  plaintiff  is  not  entitled  to 
commissions  out  of  Col.  Rlon's  estate  for 
the  payment  of  such  sums  of  money  as  be- 
longed to  the  estate  of  Col.  Rion  in  his  hands, 
which  he  pays  over  to  the  duly  api)ointed  ad- 
ministrator of  Col.  Rlon's  estate." 

We  will  now  consider  these  exceptions  in 
their  order.  Probably  one  of  the  most  deli- 
cate duties  of  this  court  is  to  settle  questions 
relating  to  fees.  Where  persons  are  sul 
juris,  that  matter  is  determined  by  contract, 
expressed  or  implied;  but  whenever  the  office 
of  administrator,  executor,  guardian,  com- 
mittee, or  any  other  trustee,  brings  the  mat- 
ter of  counsel  fees  charged  or  to  be  paid, 
or  as  already  paid,  the  nicest  care  is  re- 
quired to  deal  out  exact  justice  as  between 
the  parties  affected.  Indeed,  we  know  of 
no  cases  where  judges  should  be  firmer  than 
such  as  these.  A  distinction  is  made  in  those 
cases  where  the  trustee  acts  upon  his  own 
judgment  in  bringing  the  estate  of  his  cestui 
que  trust  in  court,  and  those  cases  where 
such  trustee  is  forced  Into  court  at  the  suit 
of  others.  In  Tumipseed  v.  Sirrine,  60  S. 
C.  281,  38  S.  E.  426,  It  was  said:  "The  court 
will  scrutinize  with  great  care  the  circum- 
stances surrounding  each  particular  case  to 
determine,  first,  the  good  faith  of  the  trus- 
tee in  his  conduct  as  to  the  employment  of 
such  counsel;  second,  that  such  counsel  so 
employed  actually  rendered  the  services  in 
behalf  of  the  trust  estate;  and,  third,  that 
the  fees  paid  were  reasonably  worth  the 
sums  paid  by  the  trustee."  Thomas  H. 
Ketchin  was  not  the  executor  of  Col.  Rlon's 
estate.  Any  services  he  may  have  rendered 
that  estate  were  voluntary.  Indeed,  his  suit 
was  brought  to  take  from  such  estate  all 
that  was  left  thereof  by  his  testatrix,  Mrs. 
Mary  0.  Rion.  That  the  result  was  at  vari- 
ance with  his  purpose  is  not  to  be  added  to 
his  credit.  The  only  possible  connection  that 
he  may  be  said  to  legally  occupy  to  the  es- 
tate of  Col.  Rion  is  where  Judge  Klugh  or- 
dered that  he  should  collect  and  preserve  the 
assets  of  the  estate  of  James  H.  Rion,  de- 
ceased, so  far  as  they  have  come  or  may 
hereafter  come  into  his  hands,  until  the  fur- 
ther order  of  this  court.  From  so  much  of 
Judge  King's  decree  there  was  no  appeal. 
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All  parties,  therefore,  to  the  actloD  of  Ketch- 
in  V.  Rion  and  Others,  68  S.  C.  260,  47  S. 
EX  376,  are  booad  by  so  much  of  Judge 
Klugh*8  decree. 

While,  therefore,  we  are  Inclined  to  hold 
that  there  is  no  obligation  under  which  the 
parties  of  this  action  rest  as  to'  the  payment 
of  a  general  (Counsel  fee,  or  as  to  the  pay- 
ment of  commissions  to  this  executor,  Ketch- 
In,  for  moneys  paid  and  received  up  to  the 
1st  day  of  September,  1903,  yet  we  think  that 
this  executor,  Ketchln,  is  entitled  to  commis- 
sions on  sums  collected  by  him  either  from 
choses  in  action  and  rents  from  1st  of  Septem- 
ber, 1903,  up  to  the  time  when  the  admin- 
istratrix. Miss  Margaret  H.  Rion,  qualified 
as  administratrix  de  bonis  non,  etc.,  of  Col. 
James  H.  Rion,  deceased,  and  to  such  fees 
as  were  necessary  to  make  the  collections 
herein  referred  to  under  Judge  Klugh's  de- 
cree as  aforesaid.  Beyond  these,  we  can- 
not consent  that  counsel  fees  and  commis- 
sions for  the  plaintiff  shall  be  paid  out  of 
the  estate  of  Col.  James  H.  Rion,  deceased. 
We  therefore  sustain  first  exception  of  the 
defendants,  and  from  necessity,  therefore, 
we  also  sustain  the-  second,  third,  and  fourth 
grounds  of  appeal.  It  will  be  necessary, 
therefore,  that  the  commissions  due  to  the 
plaintiff  on  all  sums  collected  from  1st  Sep- 
tember, 1903,  to  the  date  when  S^Ilss  Mar- 
garet H.  Rion  qualified  as  administratrix 
of  her  father's  estate,  shall  be  paid,  and  any 
reasonable  counsel  fee  for  his  attorney  in 
such  said  collections,  shall  be  paid  out  of  the 
sum  of  $429.73  now  in  his  hands  belonging 
to  Col.  Rion's  estate,  and  after  such  payment 
that  the  balance  thereof  shall  be  paid  to 
Miss  M.  H.  Rion,  as  said  administratrix. 

I  think  the  circuit  judgment  should  be 
modified. 


(72  S.  C.  U4) 
HOLLINGSWORTH  v.  SOUTHERN  RT. 

(Supreme  Court  of  South  Carolina,     July  10, 
1905.) 

Cabbiers— Injury  to  Passenoeb^Bvidewce. 
Where  plaintiff  was  sick  on  the  train,  but 
iDade  no  complaint,  and  when  the  train  was 
approaching  her  station  the  brakeman  called 
out  that  station  twice,  whereupon  plaintiff 
arose,  and,  without  knowing  what  she  was  do- 


ing, left  the  train  while  in  rapid  motion,  it 
showed  no  negligence  on  the  part  of  the  rail- 
road. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County ;  Townsend,  Judge. 

Action  by  Margaret  E.  Hollingsworth 
against  the  Southern  Railway.  From  order 
of  nonsuit,  plaintifT  appeals.    Affirmed. 

Breazeale  &  Rucker,  for  appellant  T.  P. 
Cothran,  for  respondent 

WOODS,  J.  The  plaintiff  seeks  to  recover 
damages  for  personal  injuries  received  in 
stepping  or  falling  from  defendant's  train 
while  a  passenger  from  Piedmont  to  Pelzer. 
The  appeal  is  from  an  order  of  nonsuit 

The  facts  bearing  on  the  Issue  were:  The 
plaintiff  was  sick  on  the  train,  but  made  no 
complaint  and  gave  no  manifestation  of  her 
Indisposition  beyond  leaning  her  head  on  her 
hand.  When  the  train  was  approaching  Pel- 
zer, the  brakeman  called  out  that  station 
twice,  whereupon  the  plaintiff-  arose,  and, 
without  knowing  what  she  was  doing,  under- 
took to  leave  the  train  while  it  was  still  in 
rapid  motion,  meeting  the  brakeman  on  her 
way  to  the  door,  who  stood  aside  for  her  to 
pass.  In  thus  leaving  the  car  she  was 
thrown  violently  to  the  ground  and  Injured. 

The  negligence  charged  is  (1)  that  the  brake- 
man,  by  calling  out  the  station  and  stand- 
ing aside,  invited  the  plaintiff  to  get  off, 
while  the  car  was  In  motion,  and  (2)  that  the 
defendant  should  have  known  plaintiff's  phys- 
ical condition  and  taken  special  precautious 
for  her  safety.  It  need  hardly  be  said  that 
a  brakeman's  call  of  a  station  before  a  train 
stops  is  understood  by  all  to  mean  that  the 
train  is  about  to  stop  at  the  station  called, 
and  is  not  an  invitation  to  leave  the  train 
before  the  stop  has  been  made.  There  was 
nothing  whatever  to  Indicate  to  the  brake- 
man  that  the  plaintiff  was  not  in  her  seises 
and  approaching  the  door,  in  order  to  be 
ready  to  get  off  the  Instant  the  stop  was  ac- 
tually made.  This  practice  is  an  everyday 
fact,  and  gives  no  indication  of  anything 
more  than  the  usual  and  almost  universal 
Impatience  to  get  off  the  car. 

The  judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  affirmed. 
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(72  8.  C.  11») 

BBANTLEY  et  aL  ▼.  BITTLE  et  aL 

(Supreme  Ck>art  of  South  Carolina.     July  18, 

1905.) 

1.   WlLIr-CONSTBUCTION— NATOSB  OF  EffTATC 

Testator  devised  land  to  A.  and  B.  for 
life,  on  the  death  of  either  to  the  survivor  for 
life,  and  on  the  death  of  both  to  be  equally 
divided  among  testator*s  heirs,  "the  child  or 
^lldren  of  the  deceased  parent  taking  the  share 
to  which  his,  her,  or  their  parent  would  have 
been  entitled  if  living."  Held,  that  those  who 
were  heirs  of  testator  at  his  death  shared  per 
capita,  but  the  share  of  an  heir  who  died  after 
testator,  and  before  falling  in  of  the  life  estate, 
passed  to  the  children  of  the  heir,  and  not  to 
his  grantee. 
Z  Same. 

Where  testator  devised  his  land  to  certain 
persons  for  life,  and  at  their  death  to  be  equally 
divided  among  his  heirs,  the  child  of  the  de- 
ceased parei^t  taking  the  share  of  his  parent, 
the  share  of  an  heir  who  dies  without  children 
goes  to  the  other  heirs  of  testator,  and  such 
inherited  interest  passes  to  the  grantee  of  such 
heirs. 

3.  JUDOMKinS-BENEWAL    AGAINST     ADMINIB- 
TBATOR. 

Under  dr.  CJode  1902,  $  2449.  providing 
that  no  judgment  shall  constitute  a  lien  on  real 
estate  after  20  years,  and  that,  if  the  holder  of 
any  such  lien  shall,  during  its  continuance,  file 
with  the  record  of  the  judgment  a  note  of  pay- 
ment on  account  or  acknowledgment  of  the 
debt,  it  shall  continue  the  lien  for  20  years 
from  the  date  of  such  payment  or  acknowledg- 
ment, but  that  nothing  shall  affect  the  duration 
of  liens  of  judgments  as  prescribed  by  Code 
Civ.  Proc.  §  309,  a  judgment  cannot  be  renew- 
ed against  the  administrator  of  a  judgment 
debtor  by  his  acquiescence  after  the  expiration 
of  20  years  from  the  death  of  the  judgment 
debtor. 

4.  Appeal— NBCBsaiTT  of  Noticb. 

Where  a  defendant  served  certain  excep- 
tions, but  failed  to  serve  notice  of  an  intent  to 
appeal,  the  exceptions  cannot  be  considered. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield  County;   Watts,  Judge. 

Action  by  Jno.  H.  Brantley  and  others 
against  J.  Westley  Bittle  and  others.  From 
circuit  decree  defendants  J.  Westley  Bittle 
and  Mary   U.  Llles  appeal.    Modified. 

Steyenson  ft  Matheson  and  Bdward  Mc- 
Iver,  for  appellant  J.  Wesley  Bittle.  W.  P. 
Pollock,  for  respondents  and  for  appellant 
Mary  U.  Llles. 

GARY,  A.  J.  This  Is  an  action  for  parti- 
tion and  to  enjoin  the  enforcement  of  a  judg- 
ment rendered  against  the  testator  In  1867, 
and  revived  In  190O  against  the  administra- 
tor of '  his  estate.  The  appeal  raises  the 
question  as  to  the  validity  of  the  judgment, 
and  involves  the  construction  of  the  testa- 
tor's will.  John  Bittle  made  his  will  In 
1868,  and  died  prior  to  the  22d  of  February, 
1871,  as  the  will  was  admitted  to  probate  on 
that  day.  The  fifth  clause  of  the  will  is  as 
follows:  "Fifth:  I  give  and  bequeath  to 
my  daughters,  Roxana  Bittle  and  Emily  Vlck 
(widow  of  Albert  Vlck,  deceased,)  the  whole 
of  the  remainder  of  my  estate,  both  real  and 
personal,  to  have,  hold  and  enjoy  the  same 
jointly  during  their  natural  lives,  and  upon 
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the  death  of  either  of  my  said  daughters 
(Roxana  or  Emily),  It  Is  my  will  and  desiife 
that  that  portion  of  my  estate  to  which  she 
was  entitled  at  her  death  shall  go  to  the  one 
then  surviving  (Roxana-  or  Emily),  and  at 
the  death  of  the  other,  it  Is  my  will  and  de- 
sire that  the  whole  of  my  estate,  both  real 
and  personal,  be  equally  divided  among  all 
my  heirs,  share  and  share  alike,  my  grand- 
son, Franklin  Bittle,  son  of  my  daughter, 
Emily  Vlck,  taking  an  equal  share  with  the 
other  0/  my  heirs,  the  child  or  children  of 
any  deceased  parent  taking  the  share  to 
which  his,  her  or  their  parent  would  have 
been  entitled,  If  living."  The  testator  left 
surviving  him  eight  children,  viz.,  Eliza  J. 
Brantley,  Elmira  Long,  Narcissa  Buchanan, 
Emily  Vlck,  Roxana  Bittle,  Mary  Ulsey 
Llles,  Irvln  Bittle,  and  John  W.  Bittle ;  also 
three  grandchildren,  children  of  his  deceased 
son  Burrel  Bittle.  He  likewise  left  surviv- 
ing him  his  grandson  Franklin  Bittle,  au  il- 
legitimate son  of  Emily  Vlck.  Franklin  Bit- 
tle and  certain  of  the  heirs  conveyed  their 
rights  in  the  testator's  estate  to  John  W. 
Bittle,  Eliza  J.  Brantley,  one  Of  the  parties 
making  said  conveyances,  died,  leaving  chil- 
dren, before  the  surviving  life  tenant.  The 
surviving  life  tenant  died  on  the  Slst  of  May, 
1900. 

The  first  question  that  will  be  considered 
Is  whether  the  children  of  Eliza  J.  Brantley, 
who  conveyed  her  share  to  John  W.  Bittle, 
have  any  interest  In  the  estate  under  the  will 
of  the  testator.  His  honor  the  circuit  judge 
ruled  upon  this  question  as  follows:  'The 
referee  held  that  under  the  clause  of  the  will 
set  out  above  the  children  of  the  testator 
who  were  alive  at  the  time  of  the  death  of 
the  testator,  and  Franklin  Bittle,  who  was 
specially  provided  for  In  the  will  the  same 
i  as  the  children  of  the  testator,  and  the  chll- 
I  dren  of  Burrel  Bittle,  collectively  represent- 
i  Ing  their  father,  took  a  vested  fee  In  remaln- 
!  der,  and  that  *lt  therefore  follows  that  If, 
j  during  currency  of  the  life  estates,  any  of 
these  remaindermen  conveyed  away  his  or 
her  interest  in  said  estate,  the  purchaser  of 
such  interest  took  a  good  title  thereto,  and 
the  children  of  such  remaindermen  have  now 
no  Interest  or  title  thereto.'  It  seems  clear 
that  the  testator,  by  the  use  of  the  word 
•heirs,*  meant  heirs  taking  per  stirpes,  which 
in  this  case  means  the  same  as  'children,' 
and  immediately  upon  the  death  of  testator 
the  title  to  the  realty  which  is  herein  sought 
to  be  partitioned  vested  in  these  children  of 
testator,  who  were  surviving  at  the  time  of 
his  death,  and  in  the  children  of  Burrel  Bit- 
tle (his  deceased  son),  and  in  Franklin  Bit- 
tle, jointly.  They  took  a  vested,  transmis- 
sible Interest  in  remainder,  and,  were  it  not 
for  the  use  of  the  words,  'the  child  or  chil- 
dren of  a  deceased  parent  taking  the  share 
to  which  his,  her  or  their  parent  would  have 
been  entitled  if  living,'  It  might  be  construed 
to  be  a  vested,  transmissible  indefeasible  fee 
In  remainder;   but  by  the  use  of  the  words 
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quoted  above  from  the  will  the  testator  pro- 
vided for  another  class  to  take  as  executory 
devisees  In  case  any  of  the  first  class,  his 
children  or  'heirs,*  as  Intended  by  the  terms 
of  the  will,  should  die  during  the  life  estate, 
leaving  children.  If  any  of  his  children  who 
were  surviving  at  his  death  should  die  dur- 
ing the  life  estate  leaving  children,  then  the 
interest  of  such  child  of  the  testator  which 
had  been  vested  would  be  divested,  and  the 
children  of  such  deceased  child  would  take 
as  executory  devisees  by  substitution.  And 
as  the  grantee  of  any  such  deceased" child  of 
the  testator  could  not  take  any  greater  In- 
terest in  the  estate  than  his  grantor  had,  as 
by  the  death  of  any  child  or  *heir'  of  the  tes- 
tator during  the  life  estate  leaving  child  or 
children  the  fee  would  be  divested,  and  by 
substitution  vested  in  such  child  or  children 
as  executory  devisees,  it  necessarily  follows 
that  the  title  to  an  interest  given  by  a  child 
or  *heir*  of  testator  who  died  during  the  life 
estate  leaving  child  or  children  would  not 
institute  good  title,  but,  on  the  contrary, 
the  child  or  children  of  such  child  or  'heir' 
of  testator  would  take  the  title  which  had 
been  in  the  parent  These  views  are  fully 
sustained  by  the  case  of  Brown  v.  McCall, 
44  S.  G.  504,  22  S.  E.  823,  and  the  case  of 
Ratledge  v.  Fishburne,  66  S.  G.  155,  44  S.  E. 
564,  07  Am.  St.  Rep.  757." 

The  appellant  contends  that  the  words, 
"the  child  or  children  of  any  deceased  parent, 
taking  the  share  to  which  his,  her  or  their 
parent  would  have  been  entitled  if  living," 
have  reference  to  the  children  of  the  testa- 
tor dying  during  his  lifetime,  and  not  to  the 
heirs  dying  after  his  death  and  before  the 
falling  in  of  the  life  estates;  that  those 
words  were  used  for  the  purpose  of  showing 
that  the  division  among  his  heirs  was  to  be 
made  per  stirpes,  and  not  per  capita.  These 
words  were  not  intended  to  show  the  propor- 
tions in  which  those  answering  the  descrip- 
tion of  heirs  at  the  death  of  the  testator 
should  take,  for  in  that  case  they  would  be 
inconsistent  with  the  provision  that  the  es- 
tate should  be  "equally  divided"  -among  such 
heirs,  "share  and  share  alike,"  and  there  is 
no  necessity  for  resorting  to  such  construc- 
tion. Full  force  and  effect  can  be  given  to 
both  provisions  by  construing  the  said  words 
in  the  last  sentence  of  the  foregoing  clause 
as  intending  that  the  child  or  children  should 
take  the  share  of  the  heir  who  died  after  the 
testator  and  before  the  falling  in  of  the  life 
estates.  Under  our  construction  of  the  will, 
the  circuit  judge  erred  in  ruling  that  the 
word  '*helrs"  was  used  in  the  sense  of  "chil- 
dren." It  was  therefore  necessary  to  resort 
to  the  statute  of  distribution  for  the  purpose 
of  ascertaining  who  were  the  testator's  heirs. 
When  there  is  a  devise  to  a  class,  and  it  is 
necessary  to  resort  to  the  statute  of  distribu- 
tion for  the  purpose  of  ascertaining  who 
compose  the  class,  it  will  also  be  necessary 
to  consult  the  statute  in  order  to  determine 
the    proportions   in    which   the    individuals 


take,  unless  the  context  of  the  will  shows  in 
what  proportions  the  testator  intended  they 
should  take.  The  words  "equally  divided" 
and  "share  and  share  alike"  manifest  the  in- 
tention of  the  testator  that  those  answering 
the  description  of  "heirs"  at  his  death  should 
take  per  capita,  and  not  per  stirpes.  Allen 
V.  Allen,  13  S.  G.  512,  36  Am.  Rep.  716; 
Dukes  V.  Faulk,  37  S.  G.  255,  16  S.  E.  122,  34 
Am.  St  Rep.  745.  The  decree  of  the  circuit 
judge  as  to  the  question  under  consideration 
(except  in  the  respects  indicated)  is  satisfac- 
tory to  this  court,  for  the  reasons  therein 
stated,  and  his  conclusion  is  fully  sustained 
by  the  authorities  which  he  cites,  to  which 
may  be  added  the  case  of  Woodley  v.  Gal- 
houn,  69  S.  G.  285,  48  S.  E.  272.  The  excep- 
tions raising  this  question  are  overruled,  as 
they  do  not  assign  error  in  the  ruling  that 
the  heirs  take  per  stirpes,  instead  of  per  cap- 
ita. 

Roxana  Bittle  and  Irvln  Blttle  died,  with- 
out leaving  children,  about  the  year  1873. 
Thereafter  Eliza  J.  Brantley  conveyed  to 
John  W.  Bittle  "all  the  right,  title,  Interest, 
claim  and  demand  which  she  had  of,  in  and 
to  all  the  undivided  estate  of  John  Bittle, 
either  in  possession  or  expectancy."  She 
died  before  the  death  of  the  last  life  tenant, 
leaving  children.  The  question  for  consid- 
eration is  whether  the  shares  which  Eliza  J. 
Brantley  took  a^  one  of  the  heirs  of  Roxana 
Bittle  and  Irvin  Bittle  passed  by  her  convey- 
ance to  John  W.  Bittle,  or  descended  to  her 
children  at  the  time  of  her  death,  under  the 
provision  of  the  will  that  they  should  take 
by  substitution  in  case  the  parent  died  be- 
fore the  falling  in  of  the  life  estates.  The 
language  of  the  deed  is  comprehensive 
enough  to  show  an  intention  on  the  part  of 
Eliza  J.  Brantley  to  convey  the  said  shares. 
There  are  no  words  in  the  will  manifesting 
an  Intention  to  create  cross-remainders  be- 
tween those  to  whom  the  property  was  de- 
vised. The  shares  which  Eliza  J.  Brantley 
inherited  from  her  brother  and  sister  were 
not  subject  to  the  provisions  of  the  will,  and 
she  had  the  right  to  dispose  of  them  as  she 
saw  fit  The  principles  applicable  in  such 
cases  are  stated  in  Boykln  v.  Boykin,  21  S. 
G.  513;  Dickson  v.  Dickson,  23  S.  G.  216; 
McGee  v.  Hall,  26  S.  G.  179,  1  S.  E.  711;  and 
Gordon  v.  Gordon,  32  S.  G.  563,  11  S.  E.  334. 
The  exceptions  raising  this  question  are  sus- 
tained. 

The  record  contains  the  following  state- 
ment of  facts:  "The  judgment  of  G.  J.  Lilly 
against  John  Bittle.  the  testator,  was  obtain- 
ed in  1867.  Nothing  appears  to  have  been 
done  to  keep  this  judgment  alive  until  the 
year  1900,  when  A.  H.  Buchanan  was  ap- 
pointed administrator  de  bonis  non,  with  the 
will  annexed,  and  was  served  with  sum- 
mons to  renew.  It  is  presumed  that  the  per- 
sonal estate  of  John  Bittle  was  fully  admin- 
istered by  the  executors.  No  effort  was  even 
made  to  renew  this  judgment  against  them 
or  any  of  them.    It  does  not  appear  when 
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the  last  one  of  them  died.  There  is  an  as- 
signment upon  the  original  execution,  dated 
May  3d,  1873,  of  this  judgment  to  J.  W.  Bit- 
tie,  and  it  is  still  owned  by  him.  Upon  the 
service  of  summons  upon  Buchanan  he  made 
default,  and  thereupon  an  order  to  renew 
was  taken.  The  heirs  were  not  made  par- 
ties to  this  proceeding,  though  It  appears 
they  endeavored  to  be  heard  thereon.  The 
issue,  which  is  raised  in  the  complaint  in  this 
case  is  that  the  Judgment  is  presumed  to  be 
paid  from  lapse  of  time,  and  is  not  now  a 
Hen  on  the  lands  of  the  estate.  This  issue 
is  now  before  us."  The  referee  decided  the 
issue  against  the  appellant  John  W.  Blttle. 
His  honor  the  circuit  judge  simply  adopted 
the  report  of  the  referee  in  this  respect,  and 
made  it  the  judgment  of  the  court 

The  appellant's  seventh  and  eighth  excep- 
tions are  as  follows:  "(7)  The  circuit  judge 
erred  in  holding  that  the  renewal  of  the  judg- 
ment of  Lilly  V.  Bittle  against  the  adminis- 
trator de  bonis  non  of  John  Blttle,  did  not 
revive  that  judgment  and  its  lien  upon  the 
land  of  John  Bittle's  estate.  (8)  The  circuit 
judge  erred  in  holding  that  the  revival  of  a 
judgment  and  renewal  of  the  execution 
against  the  personal  representative  of  the  de- 
ceased, where  such  judgment  was  granted 
prior  to  1868,  although  the  proceedings  to  re- 
vive the  same  were  commenced  more  than 
twenty  years  after  the  entry  of  the  judg- 
ment, did  not  revive  the  lien  of  said  Judg- 
ment" The  appellant  relies  upon  the  cases 
of  McNair  v.  Ingraham,  21  S.  C.  70;  Leitner 
y.  Metz,  32  S.  G.  383,  10  S.  E.  1082;  Rowland 
v.  Shockley,  43  S.  C.  246,  21  B.  B.  21;  and 
Woodward  v.  Woodward,  39  S.  C.  259,  17  S. 
E.  638,  38  Am.  St  Bep.  716.  We  do  not 
deem  it  necessary  to  discuss  said  authorities 
at  length,  as  neither  they  nor  the  recent 
cases  of  Gregory  v.  Perry,  71  S.  C.  246,  50 
8.  B.  787,  or  Anderson  v.  Baughman,  69  S.  C. 
38,  48  S.  E.  38,  sustain  the  proposition  that 
a  Judgment  recovered  against  a  debtor  during 
his  lifetime  can  be  revived  against  the  ad- 
ministrator of  his  estate  when  the  summons 
for  renewal  was  not  issued  against  the  ad- 
ministrator within  20  years  after  the  death 
of  the  judgment  debtor,  and  when  the  right 
of  action  on  the  judgment  was  barred  at 
the  time  the  summons  was  issued.  In  the 
case  of  Haselden  v.  Whitesldes,  2  Strob.  353. 
Mr.  Justice  Withers,  in  behalf  of  the  court 
uses  this  language:  "It  is  not  to  be  over- 
looked that  the  inclination  of  the  courts,  in 
modern  times  at  least  is  not  to  look  with 
favor  upon  legal  representatives,  who  by  new 
promises  prevent  the  bar  of  the  statute,  or 
who  fail  to  plead  it  in  cases  where  it  may 
be  applied.  In  this  tendency  is  to  be  seen  a 
regard  for  distributees,  legatees,  and  heirs 
whose  interests  are  directly  involved.  If  my 
recollection  be  correct,  it  has  been  announced 
by  the  equity  jurisdiction  that  the  represen- 
tative of  an  estate  ought  to  plead  the  statute 
against  a  demand  that  is  barred."  The  pro- 
ceedings for  renewal  of  a  judgment  are  in  the 


nature  of  an  action  (Adams  y.  Richardson,  32 
S.  O.  139,  10  S.  E.  931),  and  it  is  the  duty  of 
an  administrator  to  plead  payment  or  any 
other  defense  which  shows  that  the  right  of 
action  on  the  judgment  is  barred.  The  rule 
governing  the  presumption  of  payment  is 
thus  clearly  stated  in  Shaw  v.  Barksdale,  25 
S.  O.  204,  214:  "It  seems  to  us  that  where 
a  creditor  of  an  Intestate  in  good  faith  re- 
covers judgment  against  the  legal  representa- 
tive on  a  bond  or  other  like  obligation  before 
the  twenty  years  have  run  out,  that  is  a  de- 
mand for  the  payment  of  his  debt  in  the 
most  effectual  way  against  the  only  person 
from  whom  such  demand  could  legally  be 
made,  and  the  judgment  is  a  judicial  ascer- 
tainment of  the  fact  that  the  debt  is  not  then 
paid,  and  gives  a  new  point  from  which  the 
currency  of  the  period  necessary  to  presume 
payment  commences,  not  only  in  favor  of  the 
legal  representative,  but  also  in  favor  of  the 
heir  or  devisee  of  the  decedent.  This  doc- 
trine, however,  cannot  be  applied  where  the 
action  Is  not  commenced  until  after  the  twen- 
ty years  have  run  out,  because  in  such  case 
the  presumption  of  payment  has  arisen  be- 
fore any  demand  in  legal  form  was  made  by 
the  creditor  for  the  payment  of  his  debt,  and 
before  anything  was  done  by  any  one  au- 
thorized to  represent  the  estate  tending  to 
rebut  the  presumption.  After  the  presump- 
tion has  once  arisen,  no  act  of  the  creditor, 
or  any  one  assuming  to  represent  the  estate 
of  the  deMor,  can  have  the  effect  of  creating 
any  new  debt,  or  even  reviviiig  the  legal  ob- 
ligation of  any  pre-existing  debt,  which  has 
once  lost  such  legal  obligation  by  the  pre- 
sumption arising  from  the  lapse  of  time." 
(Italics  ours.)  See,  also.  Wood  on  Lim.  of 
Actions,  S  190. 

Furthermore,  this  case  comes  within  the 
provisions  of  section  2449  of  the  Code  of 
Laws  of  1902,  which  is  as  follows:  **No 
mortgage  or  deed  having  the  effect  of  a  mort- 
gage, no  judgment,  decree  or  other  lien  on 
real  estate,  shall  constitute  a  lien  upon  any 
real  estate  after  the  lapse  of  twenty  years 
from  the  date  of  the  creation  of  the  same: 
provided,  that  if  the  holder  of  any  such  lien 
or  liens  as  aforesaid  shall,  at  any  time  dur- 
ing the  continuance  of  such  lien,  cause, to  be 
recorded  upon  the  record  of  such  mortgage, 
or  deed  having  the  effect  of  a  mortgage,  or 
shall  file  with  the  record  of  said  judgment, 
decree  or  other  Hen,  a  note  of  some  payment 
on  account,  or  some  written  acknowledgment 
of  the  debt  secured  thereby,  with  the  date  of 
such  payment  or  acknowledgment,  such 
mortgage,  deed  having  the  effect  of  a  mort- 
gage, judgment  decree  or  other  Hen,  shall  be, 
and  continue  to  be,  a  lien  for  twenty  years 
from  the  date  of  the  record  of  any  such  pay- 
ment on  account  or  acknowledgment:  pro- 
vided, further,  that  nothing  herein  contained 
shaH  be  construed  to  affect  the  duration  of 
the  liens  of  judgments  as  prescribed  by  sec- 
tion 309  of  the  Code  of  Procedure."  This 
statute  was  construed  in  the  case  of  Henry 
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V.  Henry,  31  S.  C.  1,  9  S.  E.  72G.  The  facts 
of  that  case  were  as  follows:  In  February, 
18C7,  Judgment  was  recovered,  and  In  Octo- 
ber, 1887,  summons  was  served  on  the  Judg- 
ment debtor,  requiring  him  to  show  cause 
why  the  original  Judgment  should  not  be  re- 
vived. The  defendant,  In  writing,  consented 
to  the  renewal,  and  made  aJffldavlt  that  the 
Judgment  was  Justly  and  bona  fide  due,  and 
that  no  part  thereof  had  been  paid.  In  Oc- 
tober, 1887,  the  Judgment  was  renewed,  and 
execution  thereon  lodged  with  the  sheriflC, 
and  in  November,  1887,  under  this  execution, 
and  another  In  favor  of  a  third  party  against 
the  defendant.  Junior  to  that  of  the  plaintiflP, 
real  property  was  levied  upon  and  sold,  and 
the  proceeds  held  by  the  sheriff.  One  Wes- 
ley Hornsby  and  others  held  an  execution,  in 
the  hands  of  the  sheriff,  next  in  order  of 
priority  to  that  claimed  by  the  plaintiff,  and 
they  demanded  that  the  proceeds  of  sale  be 
applied  to  their  execution,  on  the  ground 
"that  the  renewal  of  plaintiff's  execution 
was  irregular  and  void;  that  the  Judgment 
was  presumed  to  be  paid  by  lapse  of  time; 
that,  more  than  twenty  years  having  elapsed 
from  the  time  of  its  original  entry  to  the  is- 
suance of  the  summons  to  renew  the  same. 
It  had  lost  its  lien  on  the  real  estate  of  the 
debtor  under  the  act  of  December  24,  1879." 
The  circuit  court  sustained  the  objections 
urged  against  the  validity  of  the  Judgment, 
and  the  order  of  the  circuit  court  was  afllrm- 
ed  by  the  Supreme  Court.  The  purposes  for 
which  the  statute  of  1879  was  enacted  are 
clearly  stated  by  the  court  in  said  case.  If 
the  devisees  in  this  case  have  the  right  to  re- 
ly upon  the  objections  that  were  interposed 
to  the  validity  of  the  Judgment  in  the  case 
Just  mentioned,  then,  under  the  testimony, 
the  court  is  bound  to  hold  that  the  Judgment 
is  presumed  to  have  been  paid;  that  it  af- 
forded no  basis  for  revival,  as  the  right  of 
action  thereon  was  barred;  and  consequent- 
ly that  it  is  no  longer  a  lien  on  the  lands  now 
in  their  possession.  The  court,  in  the  case 
of  Brock  V.  Kirkpatrick,  60  S.  C.  322,  346,  38 
S.  E.  779,  85  Am.  St.  Rep.  &47,  recognizes  the 
well-settled  principle  that  the  devisees  have 
the  right  to  rely  upon  the  defense  that  the 
right  of  action  against  the  administrator  is 
barred,  and  quotes  with  approval  the  follow- 
ing language  from  Cleveland  v.  Mills,  9  S. 
O.  436:  "The  only  defense,  therefore,  that 
could  avail  the  defendants,  would  have  been 
either  to  show  that  there  was  no  such  debt 
due  by  the  testatrix,  or  that  the  action  thfere- 
on  against  her  executor  was  barred  by  the 
statute  of  limitations,  which  they  might  do 
even  though  the  executor  should  omit  to  In- 
terpose such  a  defense  (Bird  v.  Houze, 
Speers,  Eq.  250) ;  or  to  show  such  laches  on 
the  part  of  the  plaintiff  as  would  deprive 
him  of  the  right  to  Invoke  the  equity  powers 
of  the  court,  as  in  Mobley  v.  Cureton,  2  S.  C 
140;  or  to  have  relied  upon  their  own  pos- 
session for  the  statutory  period,  as  in  Miller 
▼.  Mitchell,  Bailey,  Eq.  437."    The  facts  in 


the  case  under  consideration  clearly  show 
that  the  Judgment  creditor  was  guilty  oi 
laches,  and  that  this  is  a  proper  case  for  in«f 
court  to  apply  this  salutary  doctrina  Wag- 
ner V.  Sanders,  62  S.  C.  73,  39  S.  E.  950. 
The  exceptions  raising  this  question  are 
overruled. 

The  defendant,  Mary  U.  Liles,  served  cer- 
tain exceptions,  which  are  set  out  in  the  rec- 
ord, but,  as  she  failed  to  serve  notice  of  in- 
tention to  appeal,  the  exceptions  are  not 
properly  before  this  court  for  consideration. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  modified  in 
the  manner  indicated,  and  that  in  all  other 
respects  it  be  affirmed. 


(72  s.  C.  137) 
TALBERT  ▼.  CHARLESTON  k  W.  0.  RY. 

CO. 

(Supreme  Court  of  South  Carolina.     Jaly  11« 

1905.) 

1.  Garbiebs  —  Injxtbt  to  Passezvgxb  —  Com- 
plaint. 

A  complaint  alleging  that  plaintiff,  a  man 
with  only  one  arm,  started,  with  the  conductor, 
to  board  the  train,  and  the  conductor  signaled 
the  train  to  move,  and  told  plaintiff  that  he 
had  better  get  on,  and  that,  when  he  reached 
the  train,  it  was  moving,  and  when  he  attempt- 
ed to  board  it  he  was  knoclced  off  by  a  trunk 
standing  near  the  car.  sufficiently  charged  neg- 
ligence on  the  part  of  defendant 

2.  Samb—Ticket  Agents. 

There  is  no  law  requiring  a  railroad  com- 
pany to  have  a  ticket  agent  at  its  ticket  office 
after  the  train  has  arrived. 
8.  Same— Question  fob  Jubt. 

Whether  the  statement  of  a  conductor  to 
plaintiff,  desiring  to  board  a  train,  that  ''I  am 
going;  you  had  better  get  on  the  train" — was 
a  warning  or  an  invitation  to  get  on,  was  a 

auestion  of  fact  for  the  Jury,  and  not  to  be 
etermined  by  the  court  on  demurrer. 
4.  Same—Contbibutobt  Neoliqence. 

Whether  it  was  contributory  negligence  for 
a  man  with  only  one  arm  to  attempt  to  board 
a  moving  train  without  assistance  was  a  ques- 
tion for  the  jury. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County;  Pnrdy,  Judge. 

Action  by  W.  M.  Talbert  against  the 
Charleston  &  Western  Carolina  Railway 
Company.  From  an  order  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Reversed. 

The  circuit  order  sustaining  demurrer  is  as 
follows: 

**The  defendant  demurs  to  the  complaint 
upon  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  reasons  assigned  by  the  defendant  why 
the  complaint  is  Insufficient  to  constitute  a 
cause  of  action  are  set  out  in  defendant's 
written  demurrer,  of  which  due  notice  in 
writing  was  given  to  the  plaintifTs  attorneys, 
and  need  not  be  repeated  here.  A  memoran- 
dum of  the  authorities  relied  upon  to  sus- 
tain the  demurrer  have  also  been  incorporat- 
ed in  the  notice.  It  Is  a  well-recognized  prin- 
ciple that,  if  any  inference  of  negligence  can 
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be  drawn  from  the  complaint,  It  will  be  Im- 
proper to  sustain  the  demuiTer.  Tested  by 
this  rule  should  the  demurrer  be  sustained? 
Among  other  things,  the  plaintiff  alleges  the 
following  as  the  negligent  acts  of  the  defend- 
ant, namely:  Its  failure  to  have  a  ticket 
agent  at  its  office;  its  failure  to  assist  the 
plaintiff  on  the  train,  it  being  known  that  he 
had  but  one  hand;  its  failure  to  hold  the 
train  until  the  plaintiff  had  boarded  it;  and 
its  failure  to  remove  a  large  trunk  from  near 
Its  track,  or,  rather,  negligence  in  permitting 
the  trunk  to  remain  near  the  track. 

"I  do  not  know  of  any  rule  of  law  which 
requires  a  railroad  company  to  keep  an  agent 
In  its  office  for  the  sale  of  tickets  after  the 
arrival  of  a  train.  It  is  required  to  keep  its 
waiting  room  open  at  least  30  minutes  before 
the  schedule  time  for  the  arrival  of  all  pas- 
senger trains.  This  is  a  regulation  of  the 
railroad  commission.  Besides,  it  needs  the 
citation  of  no  authority  to  show  that  the  ob- 
taining of  a  ticket  is  now  unnecessary  to  en- 
able one  to  board  a  train  and  become  a  pas- 
senger. Such  contention  has  been  ruled  ad- 
versely to  the  railroads,  and  is  well  known. 
So  that  the  statement  that  there  was  no 
ticket  agent  at  the  depot  is  not  a  statement 
from  which  negligence  would  be  imputed  to 
th^  defendant.  The  statement  of  the  com- 
plaint is  that  the  plaintiff  arrived  at  the  de- 
pot, and  that  the  train  wad  already  there, 
and  that  it  remained  there  for  the  space  of 
fully  5  minutes.  The  provisions  of  section 
2134  of  volume  1  of  the  Code  of  Laws  require 
all  trains  to  stop  at  a  station  for  a  sufficient 
length  of  time  to  put  off  its  passengers  and 
to  allow  passengers  to  get  on  its  train.  The 
court  vrill  take  notice,  therefore,  of  the  fact 
that  five  minutes  is  a  sufficient  length  of 
time  within  which  the  plaintiff  in  this  case 
might  have  boarded  the  train.  He  therefore 
occupied  the  relation  of  a  belated  passenger, 
and  to  whom  the  railroad  company  owed  no 
duty  as  such.  Pickett  v.  Railroad  Company, 
69  S.  C.  445,  48  S.  E.  466. 

**Then  can  negligence  be  imputed  to  the 
railroad  company  from  the  other  statements 
set  forth  in  the  complaint?  It  will  be  noted 
that  the  plaintiff  says  the  conductor  was  in 
a  hurry,  and  said  to  him,  'I  am  going;  you 
had  better  get  on  the  train.'  This  is  far  dif- 
ferent from  the  statement  the  conductor 
might  have  made,  namely,  'I  am  going,  but 
will  hold  the  train  for  you;  go  and  get  on.' 
If  the  conductor  had  made  use  of  any  such 
language  as  the  language  here  suggested  by 
me,  that  might  have  raised  a  different  rela- 
tionship which  had  been  created  by  the  pas- 
senger by  reason  of  his  own  delay,  and  the 
railroad  company,  in  that  event,  might  have 
been  responsible,  if  the  conductor  failed  to 
wait  a  sufficient  length  of  time  for  the  plain- 
tiff to  board  the  train.  But  in  the  case  at 
bar  the  conductor  coupled  with  his  state- 
ment to  the  plaintiff  a  warning,  and  not  an 
invitation,  and  the  warning  is  to  the  effect, 
^I  am  going,'  and,  therefore,  the  plaintiff  had 


notice  that  it  was  the  intention  of  the  con- 
ductor to  move  the  traiu;  and  the  allegation 
is  that  when  he  started  out  of  the  depot,  he 
signaled  the  train  forward.  There  was, 
therefore,  no  duty  on  the  part  of  the  con- 
ductor arising  from  anything  he  did  to  hold 
the  train  for  the  plaintiff.  But  it  appears, 
further,  from  the  allegations  of  the  com- 
plaint, that  the  plaintiff  and  the  conductor 
went  out  to  the  train  together;  and,  if  we 
draw  a  natural  inference  from  the  complaint, 
the  plaintiff  must  have  further  delayed  get- 
ting on  the  train,  and  was  again  told  by  the 
conductor  to  get  on.  No  inference  of  negli- 
gence can  be  diawn  from  these  statements 
made  by  the  conductor,  when  they  are  taken 
in  connection  with  the  plaintiflTs  conduct  and 
with  the  warning  given  by  the  conductor 
that  he  was  'going.*  If  It  was  manifestly 
negligent  for  the  plaintiff,  having  only  one 
hand,  to  attempt  to  board  the  train  without 
the  assistance  of  the  conductor,  then  he 
should  not  have  made  the  attempt,  and.  if  he 
knew  it  was  negligent  to  make  the  attempt 
with  such  knowledge,  he  brought  about  the 
injury  by  his  own  fault  and  want  of  care. 
In  one  of  our  well-considered  cases  our  court 
has  said  that  a  man  must  use  his  senses  and 
his  eyes,  and  must  use  ordinary  care  under 
the  circumstances  not  to  bring  an  injury  to 
himself.  But  it  would  appear  from  the 
statements  made  in  the  complaint  that  up 
to  this  point  there  was  not  only  no  negli- 
gence on  the  part  of  the  railroad  company, 
but  that  ftom  any  act  done  up  to  this  point 
the  plaintiff  had  not  only  not  received  any 
injury,  but  was  not  in  danger  of  receiving 
any  injury  by  anything  that  was  done  or 
said,  and  therefore  there  is  up  to  this  point 
no  inference  whatsoever  of  negligence  grow- 
ing out  of  the  facts  as  stated.  The  only  in- 
ference that  can  be  drawn  from  the  com- 
plaint is  that  the  plaintiff,  with  a  large  trunk 
before  his  eyes,  put  his  foot  on  the  lower  step 
of  one  of  the  coaches,  when  he  was  bound  to 
have  known  that  within  the  next  instant  he 
would  be  knocked  from  the  train  by  coming 
in  contact  with  the  trunk;  for  he  says  that 
the  trunk  was  there  (it  was  broad  open  day- 
light), and  Just  as  he  put  his  foot  on  the 
lower  step  he  was  violently  hurled  between 
the  coaches  by  coming  In  contact  vdth  the 
trunk.  His  Injury,  therefore,  was  perfectly 
attributable  to  his  own  carelessness  in  at- 
tempting to  board  the  train  with  this  obstacle 
at  hand,  when  he  must  have  known  the  con- 
sequences that  would  follow.  There  is  no 
allegation  that  he  did  not  see  the  trunk,  and, 
if  there  had  been  such  allegation,  it  must 
be  concluded  by  natural  law  that  if  he  had 
his  eyes  open,  he  could  not  have  failed  to 
have  seen  such  an  object,  when  it  be  taken 
in  connection  with  his  statement  that  the 
train  was  moving  *slow,'  and  that  as  soon  as 
he  put  his  foot  upon  the  first  step  he  was  vio- 
lently struck  by  the  trunk. 

"The  demurrer  is  therefore  sustained,  and 
the  complaint  is  dismissed." 
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J.  Wm.  Thurmond  and  S.  M.  Smith,  Jr.,  for 
appellant    Sheppard  Bros.,  for  respondent 

rOPE,  C.  J.  This  appeal  Involves  the  cor- 
rectness of  the  order  of  Judge  Purdy  sus- 
taining the  demurrer  of  defendant  to  the 
plaintiff's  complaint,  on  the  ground  that  the 
complaint  falls  to  set  forth  the  proper  cause 
of  action.  It  Is  thus  necessary  that  the  com- 
plaint and  the  demurrer  thereto  shall  be  re- 
produced. 

The  complaint  Is  as  follows  (the  first  para- 
graph being  omitted,  relating  as  It  does  to 
the  corporate  character  of  the  defendant): 

"(2)  That  the  plaintiff  Is  Informed,  be- 
lieves, and  alleges  that  said  Charleston  & 
Western  Carolina  Railway  Company  operates 
and  owns,  and  at  the  time  hereinafter  men- 
tioned did  operate  and  own,  a  line  of  rail- 
road from  the  city  of  Augusta,  in  the  state 
of  Georgia,  to  the  city  of  Spartanburg,  In 
the  state  of  South  Carolina,  together  with 
tracks,  cars,  locomotives,  and  other  appurte- 
nances thereto  belonging,  and  said  line  of 
railroad  runs,  and  at  the  times  hereinafter 
mentioned  did  run,  through  the  county  of 
Edgefield,  in  which  county  the  defendant 
has,  and  at  the  times  hereinafter  named  did 
have,  offices  and  agents  for  the  transaction 
of  business. 

"(3)  That  plaintiff  Is  a  resident  and  citizen 
of  the  county  of  Edgefield,  state  of  South 
Carolina,  and  has  been  living  in  said  county 
for  many  years. 

"(4)  That  on  August  1,  1904,  plaintiff  was 
rlsiting  at  McCormlck,  a  regular  station  on 
defendant's  said  line  of  railroad,  in  Green- 
wood county,  in  the  state  of  South  Carolina, 
and,  desiring  to  leave  for  his  home  on  the 
passenger  train  scheduled  to  leave  about  8 
o'clock  p.  m.,  said  plaintiff  went  out  to  de- 
fendant's depot,  near  which  the  passenger 
train  he  desired  to  take  had  stopped,  and 
plaintiff  went  in  the  depot  for  the  purpose 
of  buying  a  ticket,  upon  which  he  meant  to 
become  a  passenger  on  said  train;  but  the 
defendant  negligently,  carelessly,  wantonly, 
and  willfully  failed  to  have  a  ticket  agent 
In  said  depot  at  said  time,  and  the  plaintiff 
waited  in  said  depot  for  the  purpose  of  buy- 
ing a  ticket  for  fully  five  minutes,  and  plain- 
tiff saw  the  conductor  of  said  train  in  the 
depot,  and  he  told  the  said  conductor,  act- 
ing in  the  scope  of  his  duties  and  agency, 
the  plaintiflTs  business  there,  and  the  said 
conductor,  acting  In  the  scope  of  his  duties 
and  agency,  replied:  *The  agent  is  not  here. 
I  am  going.  You  had  better  get  on  the  train' 
— and  seemed  to  be  in  a  hurry.  And  then 
they  went  out  to  the  train,  and  the  said  con- 
ductor, acting  in  the  scope  of  his  duties  and 
agency,  directed  plaintiff  again  to  get  on  the 
train;  and  said  conductor  saw  that  plaintiff 
had  only  one  hand,  but  negligently,  careless- 
ly, wantonly,  and  willfully  failed  to  see  or 
assist  the  plaintiff  on  the  train,  or  hold  said 
train  until  plaintiff  had  boarded  it,  but  as 
soon  as  they  came  out  of  the  depot  to  the 


train  the  said  conductor  signaled  the  engi- 
neer forward,  and  then  boarded  said  traln^ 
on  the  baggage  car,  and  then  and  there  knew 
the  said  train  would  be  in  motion  before 
plaintiff  could  board  it,  and  the  servants  and 
agents  of  the  defendant,  acting  in  the  scope 
of  their  duties  and  agency,  and  having  con- 
trol and  management  of  the  engine  and  said 
train  of  cars,  negligently,  carelessly,  wan- 
tonly, and  willfully  moved  the  said  train  of 
cars  before  plaintiff  could  board  the  same, 
and,  when  the  nearest  passenger  coach  was 
some  30  yards  from  the  plaintiff,  following 
the  directions,  negligently,  carelessly,  wan- 
tonly, and  willfully  given  him  by  the  con- 
ductor of  the  said  train,  plaintiff  ran  to 
meet  the  passenger  coaches,  so  that  he  could 
board  the  train  before  it  moved  rapidly,  and 
reached  it  while  it  was  moving  slow,  and 
he  caught  the  iron  arm  of  the  steps  leading 
up  to  the  platform  of  the  coach  attached 
to  and  being  a  part  of  the  said  train,  and» 
just  as  he  put  one  foot  on  the  bottom  step 
of  the  steps  leading  up  to  the  platform  of  the 
front  part  of  the  coach  attached  to  and  be- 
ing a  part  of  said  train,  a  large  trunk  which 
the  defendant  then  and  there  negligently, 
carelessly,  wantonly,  and  willfully  permitted 
to  be  on  the  premises  of  the  defendant,  where 
passengers  got  off  and  on  trains  passing  on 
said  line  of  railroad,  near  the  railroad  track 
on  which  said  train  was  passing,  and  the 
trunk  struck  the  plaintiff  on  the  left  hip  and 
knocked  him  around  between  two  of  the 
coaches  of  the  said  train,  and  plaintiff's  feet 
drug  along  on  the  railroad  track  between  the 
coaches,  the  wheels  of  the  next  rear  coach 
almost  touching  his  feet,  but  finally  the  plain- 
tiff made  a  great  effort  and  swung  or  threw 
himself  around,  opposite  the  arm  of  the  step 
to  which  he  was  holding,  and  by  that  time 
the  said  train  was  moving  rapidly,  and  jerk- 
ed and  threw  him  loose  from  the  train,  and 
he  fell  hard  against  the  ground,  whereby  his* 
back  was  sprained,  wrenched,  and  injured, 
and  made  sore,  and  his  nervous  system  was 
shocked  and  deranged,  and  he  was  badly 
frightened,  and  the  agents  and  servants,  act- 
ing in  the  scope  of  their  duties  and  agency, 
then  and  there  managing  to  control  said 
train,  negligently,  carelessly,  wantonly  and 
willfully  ran  off  and  left  plaintiff,  sick  and 
in  a  crippled  condition,  and  gave -him  no  at- 
tention whatever,  and  he  was  forced  to  re- 
main in  the  town  of  McCormlck  until  the 
next  day  at  10  o'clock  a.  m.,  before  he  could 
get  a  train  to  Parksville,  a  station  on  the 
said  line  of  railroad  where  he  desired  to  go. 

"(5)  That  the  plaintiff  went  upon  the  prem- 
ises of  the  said  defendant  for  the  purpose  of 
becoming  a  passenger  on  said  train  of  de- 
fendant and  had  more  money  than  enough 
to  pay  his  fare,  and  actually  boarded  the  said 
train  as  aforesaid  as  a  passenger. 

*'(6)  That  the  plaintiff  was  sick*  and  suffer- 
ing bodily  pain  and  mental  anguish  from  said 
injuries,  which  said  injuries  were  caused  by 
the  negligence,  carelessness,  wantonness,  and 
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willfulnefis  of  the  agents  and  serTants  of  the 
defendant,  having  the  control  and  manage- 
ment of  the  saM  train  and  acting  in  the 
scope  of  their  duties  and  agency,  in  not  hav- 
ing the  ticket  agent  in  the  statlonhonse  or 
depot  at  the  time  aforesaid  in  time  for  pas- 
sengers to  buy  tickets  as  advertised  by  the 
defendant,  and  by  the  negligence,  careless- 
ness, wantonness,  and  willfulness  of  the  con- 
ductor of  said  train,  acting  in  the  scope  of 
their  duties  and  agency  and  failing  to  see 
and  help  the  plaintiff  on  the  train,  when  he 
knew  the  same  would  be  in  motion  before 
the  plaintiff  could  board  it,  and  by  the  neg- 
ligence, carelessness,  wantonness,  and  will- 
fulness of  the  servants  and  agents  In  charge 
of  said  train,  acting  In  the  scope  of  their  du- 
ties and  agency  In  moving  the  said  train  and 
starting  from  said  depot  before  the  plaintiff 
had  boarded  the  train,  and  by  the  negligence, 
carelessness,  wantonness,  and  willfulness  of 
the  defendant  and  Its  agents  and  servants, 
acting  In  the  scope  of  their  duties  and  agency 
in  permitting  the  said  large  trunk  to  be  on 
the  premises  of  the  defendant  so  near  the 
said  railroad  track  that  persons  boarding 
the  train  on  that  side,  if  the  train  were  in 
motion,  would  come  in  contact  with  and 
strike  against  the  said  trunk,  by  reason  of 
all  and  each  of  which  said  negligent,  careless, 
wanton,  and  willful  acts  plaintiff  was  Injured 
as  aforesaid. 

"(7)  That  the  said  Injuries  and  bruises  and 
sickness  were  caused  by  the  negligence,  care- 
lessness, wantonness  and  willfulness  of  the 
defendant  as  aforesaid. 

"(8)  That  In  consequence  of  said  injuries 
and  sickness  and  bruises  the  plaintiff  has 
suffered  great  bodily  pain,  fright,  and  men- 
tal anguish,  and  is  permanently  Injured  in 
his  person,  and  cannot  perform  his '  usual 
work,  and  will  never  be  able  to  pursue  his 
calling  as  formerly,  to  his  damage  |5,000.*' 

The  grounds  of  demurrer  are:  "First 
Because  the  allegations  of  the  complaint  do 
not  show  negligence  on  the  part  of  the  de- 
fendant Second.  Because  it  appears  upon 
the  face  of  the  complaint  that  the  Injury  the 
plaintiff  may  have  received  was  caused  by 
his  own  negligence  and  want  of  due  care. 
Third.  Because  the  allegations  of  the  com- 
plaint show  contributory  negligence  on  the 
part  of  the  plaintiff." 

The  circuit  Judge  in  a  written  order  sus- 
tained the  defendant's  demurrer  In  an  order 
which  must  be  reported.  After  judgment 
the  plaintiff  appealed  upon  seven  grounds. 

1.  We  will  pass  upon  these  exceptions  In 
their  order.  The  first  ground  of  appeal  is  as 
follows :  "Because  the  presiding  judge  erred 
in  sustaining  the  demurrer  interposed  by  the 
defendant  to  the  plaintiff's  complaint,  and  in 
dismissing  the  said  complaint  upon  the 
ground  that  It  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  whereas,  the 
complaint  stated  facts  from  which  the  infer- 
ence of  negligence  of  the  defendant  could  be 
drawn.    Second.  The  presiding  judge  passed 


upon  the  question  of  contributory  negligence, 
which  was  the  question  for  the  jury.  Third. 
As  to  whose  negligence  was  the  proximate 
cause  of  the  Injury  was  a  question  of  fact 
for  the  jury,  and  the  judge  was  without  pow- 
er to  decide  it  on  demurrer  to  the  complaint" 
We  think  that  there  is  merit  in  this  first  ex- 
ception, because,  when  the  conductor  bade 
the  plaintiff  get  aboard  of  this  train,  and  he 
saw  that  the  plaintiff  had  only  one  arm,  and 
started  with  him  to  get  on  the  train,  the 
plaintiff  was  entitled  to  be  allowed  to  do  so 
before  the  conductor  ordered  the  engineer  to 
start  his  train.  There  were  some  allega- 
tions, therefore,  of  negligence  of  the  defend- 
ant Again:  Contributory  negligence  aris- 
ing as  it  is  said  from  the  plaintiff  attempting 
to  board  a  train  in  motion,  acting  as  he  did 
upon  the  direction  of  the  conductor  himself, 
these  allegations  are  beyond  the  circuit 
judge's  power  to  pass  upon.  These  were  al- 
legations of  fact,  which  the  jury  would  test 
upon  hearing  the  testimony  bearing  thereon. 
This  view  is  clearly  sustained  by  the  opin- 
ion of  this  court  in  Creech  v.  Railroad  Com- 
pany, 66  S.  C.  528.  533,  45  S.  B.  86,  88.  It  Is 
there  said :  "We  will  first  consider  the  com- 
plaint with  a  view  to  ascertaining  whether 
It  stated  such  contributory  negligence  on  the 
part  of  the  plaintiff  as  should  defeat  a  re- 
covery as  a  matter  of  law.  For  the  purpose 
of  this  question  we,  of  course,  must  assume 
that  the  complaint  states  a  case  of  action- 
able negligence  on  the  part  of  the  defendant ; 
for  a  question  of  contributory  negligence 
cannot  properly  or  logically  arise  unless  the 
defendant  has  been  guilty  of  negligence 
which  is  a  proximate  cause  of  the  injury. 
The  case  of  Jarrell  v.  Railroad  Co.,  58  S.  C. 
492,  36  S.  E.  910,  approved  in  Elkins  v.  Rail- 
road Co.,  64  S.  C.  561,  43  S.  E.  19,  shows  that 
while  contributory  negligence  is  ordinarily  a 
matter  of  defense,  yet,  if  the  complaint 
shows  contributory  negligence  by  the  plain- 
tiff, that  would  render  the  complaint  demur- 
rable for  Insufficiency,  since  it  contained  al- 
legations which  would  defeat  recovery  on  the 
cause  of  action  alleged.  With  this  rule  In 
mind  the  circuit  court  examined  the  com- 
plaint and  reached  the  conclusion  that  the 
facts  stated  did  not  show  contributory  negli- 
gence as  matter  of  law."  We  must  remem- 
ber that  the  defendant's  train  had  been  at  a 
standstill  for  at  least  five  minutes,  and  that 
it  did  not  begin  to  move  until  the  conductor 
and  the  plaintiff  were  trying  to  get  upon  it 
No  Inference  by  allegation  appeared  in  the 
complaint  as  to  plaintiff's  negligence  In  thus 
trying  to  board  the  train,  or,  if  any  such  in- 
ference could  be  drawn,  it  would  have  been 
the  work  for  the  jury  and  not  for  the  circuit 
judge.  After  a  careful  examination  of  the 
allegations  of  fact,  we  think  that  the  demur- 
rer should  have  been  overruled,  and  we 
therefore  sustain  this  exception  of  the  ap- 
pellant 

2.  "Second.  Because    the   presiding    Judge 
erred  In  deciding  that  it  was  not  negligence 
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for  the  defendant  to  have  no  ticket  agent  In 
the  office  just  before  a  regular  passenger  train 
was  to  depart,  whereas  It  was  a  question  of 
fact  for  the  jury  w^hether  it  was  negligence 
or  not,  for,  while  it  was  not  necessary  to  buy 
a  ticket  to  be  transported  as  a  passenger,  It 
was  necessary  to  have  a  ticket  to  get  bag- 
gage checked,  and  the  defendant  ought  to 
have  had  an  agent  in  the  office  to  give  infor- 
mation to  passengers.  It  was  a  question  for 
the  jury."  There  la  nothing  in  this  excep- 
tion. No  act  of  the  Legislature  requires 
ticket  agent  to  remain  In  his  office  after  the 
arrival  of  a  train,  though  he  must  be  there 
for  30  minutes  preceding  the  arrival.  The 
law  supposes  that  a  person  will  attend  to  the 
checking,  of  his  baggage  before  the  arrival  of 
the  traln«  There  is  no  allegation  in  this 
complaint  that  plaintiff  had  a  trunk  to  be 
checked.    This  exception  is  overruled. 

"Third.  Because  the  presiding  judge  erred 
in  holding  and  deciding  that  the  statement 
of  the  conductor  to  the  plaintiff,  'I  am  go- 
ing; you  had  better  get  on  the  train* — was 
a  warning  that  the  train  was  going  to  move, 
and  not  an  Invitation  to  get  on  the  train, 
whereas  it  was  a  question  of  fact  for  the 
jury  whether  the  conductor's  statements  were 
a  warning  that  the  train  was  going  to  move 
and  not  attempt  to  board  It,  or  an  invitation 
to  the  plaintiff  to  board  it"  We  sustain  this 
ground  of  appeal.  The  clrcujt  judge  was  In 
error  when  he  passed  on  these  allegations  oi 
the  complaint,  susceptible  as  they  were  of  at 
least  two  constructions. 

3.  "Fourth.  Because  the  presiding  judge 
erred  in  deciding  that,  if  a  natural  inference 
be  drawn  from  the  complaint,  the  plaintiff 
must  have  delayed  further  when  he  and  the 
conductor  went  out  to  the  train  together, 
whereas  the  Inference  is  to  the  contrary. 
At  any  rate  this  was  a  question  of  fact  that 
could  not  be  decided  on  demurrer,  and  was  a 
question  for  the  jury;  and,  further,  it  raises 
the  question  of  contributory  negligence, 
which  judge  has  no  right  to  decide."  We 
must  sustain  this  exception.  It  is  no  part  of 
the  duty  of  a  judge,  in  passing  upon  demur- 
rer to  the  complaint,  to  employ  his  time  In 
drawing  natural  Inferences  outside  of  the  al- 
legations of  the  complaint  This  exception 
is  sustained. 

4.  "Fifth.  Because  the  presiding  judge  erred 
In  holding  and  deciding  'that  plaintiff  brought 
about  the  Injury  by  his  own  fault  and  want 
of  care,  if  It  was  manifestly  negligent  for  the 
plaintiff,  having  only  one  hand,  to  attempt  to 
board  the  train  without  the  assistance  of  the 
conductor,*  whereas  the  word  'manifestly'  is 
not  used  In  the  complaint  at  all,  but  It  is  al- 
leged there  that  the  train  was  moving  slow- 
ly. The  question  was  one  for  the  jury  to  de- 
cide whether  the  conductor  was  negligent  in 
not  helping  on  the  train  a  man  with  only  one 
hand,  when  he  saw,  the  complaint  alleges, 
that  he  had  only  one  hand,  or  whether  plain- 
tiff was  guilty  of  contributory  negligence." 
This  court,  in  the  case  of  Madden  y.  R.  R. 


Co.,  35  S.  0.  381,  383,  14  S.  E,  713.  28  Am. 
St  Rep.  855,  where  the  question  was  as  to 
error  of  the  circuit  judge Tn  overruling  the 
demurrer  based  upon  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  held:  **To  sustain 
an  action  like  this,  it  Is  necessary  for  the 
plaintiff  to  allege  and  prove  that  she  has 
been  injured  in  her  person  by  the  negligence 
of  the  defendant;  the  cause  of  action  being 
the  negligence  of  the  defendant  whether  of 
omission  or  commission,  followed  by  some 
injury  resulting  therefrom.  There  being  no 
question  that  the  fact  of  injury  is  sufficiently 
alleged  in  the  complaint,  the  only  inquiry  is 
whether  the  other  element  In  the  cause  of 
action — ^the  negligence  of  the  defendant  caus- 
ing the  injury — has  likewise  been  sufficiently 
alleged.  Negligence  being  a  mixed  question 
of  law  and  fact,  It  is  not  sufficient  to  allege 
in  general  terms  that  an  Injury  has  been  sus- 
tained by  reason  of  the  negligence  of  the 
defendant  but  the  plaintiff  must  go  on  and 
allege  the  facts  constituting  such  negligence 
which,  if  believed  by  the  jury,  would  be  suf- 
ficient to  warrant  a  finding  that  the  defend- 
ant had  been  guilty  of  negligence.  So  that 
the  real  Inquiry  here  is  whether  the  facts 
stated  in  the  complaint  as  constituting  neg- 
ligence are  such  as,  if  believed  by  the  jury, 
negligence  may  be  reasonably  inferred  by  the 
jury;  it  being  exclusively  for  the  jury  to  say 
whether  negligence  ought  to  be  Inferred  from 
such  facts.*'  In  that  same  case,  it  Is  a  ques- 
tion as  to  what  aid  should  be  rendered  by 
the  conductor  to  a  person  apparently  infirm 
and  whose  infirmity  was  known  to  the  con- 
ductor. The  question  of  negligence  was  a 
question  for  the  jury.  This  exception  is  sus- 
tained. 

5.  "Sixth.  Because  the  presiding  judge  err- 
ed in  holding  and  deciding  'there  Is  no  al- 
legation that  he  did  not  see  the  trunk,  and, 
if  there  had  been  such  allegation,  it  must  be 
concluded  by  natural  law  that,  if  he  had  his 
eyes  open,  he  could  not  have  failed  to  have 
seen  such  an  object  etc.,'  whereas,  on  de- 
murrer, nothing  can  be  added  to  or  inserted 
in  the  complaint  that  the  plaintiff  did  not  put 
there,  and  no  Inference  can  be  drawn  from 
the  complaint  that  the  plaintiff  saw  the  trunk 
from  the  fact  there  stated,  and  the  rule  is 
that  a  person  is  supposed  to  act  with  care 
until  the  contrary  be  shown.  At  any  rate, 
whether  the  defendant  was  negligent  in  al- 
lowing the  trunk  to  be  on  the  premises,  and 
whether  plaintiff  was  guilty  of  contributory 
negligence  In  boarding  the  train  at  the  time 
he  did,  and  whether  the  defendant  exercised 
extraordinary  care  protecting  its  passenger, 
the  plaintiff,  were  questions  that  should  have 
gone  to  the  jury,  and  not  decided  by  the  pre- 
siding judge  on  a  demurrer  to  the  oomplaint** 
We  sustain  the  exception  for  the  reasons  set 
up  by  the  appellant 

0.  "Seventh.  Because  the  presiding  judge 
erred  in  not  overruling  the  demurrer  to  the 
complaint,  and  in  not  deciding  that  the  com- 
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plaint  stated  facts  sufflclent  to  oonatltiite  m 
caiise  of  action,  as  the  statement  of  facts  gave 
inferences  of  negligence  on  the  part  of  the  de- 
fendant as  to  each  and  all  the  causes  of  action 
jumbled  therein.  The  complaint  was  suffi- 
cient, if  there  was  an  inference  of  negligence 
of  the  defendant  as  tonny  one  of  the  causes 
of  action  therein  set  up."  This  seems  to  be 
a  rehash  of  the  exceptions  already  consider- 
ed. Having  sustained  them,  we  sustain  this 
also. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  sustaining  the 
demurrer  herein  is  overruled  and  reversed, 
and  that  this  action  is  remitted  to  the  cir- 
cuit court  for  such  further  action  as  may  be 
necessary. 

(maa.TZS) 

MACON  RAILWAY  &  LIGHT  00.  v.  MA- 
SON. 

(Sopreme  Court  of  Creorgia.     Aug.   4,   1905.) 

1.  Appeal  —  Prejudioial  Ebbo^  —  Ikstbuo- 
TioNS— Evidence  to  Sustain. 

In  an  action  to  recover  damages  for  a  per- 
sonal injury  it  is  error  requiring  a  new  trial 
for  the  court  to  instruct  the  jury  as  to  the 
right  of  a  plain tiif  to  recover  punitive  damages, 
where  the  tort  complained  of  is  accompanied 
by  argravating  circumstances,  when  the  evi- 
dence does  not  warrant  a  chargt  on  this  sub- 
ject 

[Ed,  Note. — ^For  cases  in  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error,  I  4220.] 

2.  PUNITIVB  DAHAQES— ASSESSICENT. 

In  order  for  the  jury  to  assess  punitivo 
damages  in  such  an  action,  it  is  not  necessary 
that  they  should  be  claimed  eo  nomine,  but  it 
is  enough  that  the  facts  alleged  and  proved  be 
such  as  to  warrant  the  assessment. 

[Bid.  Note. — ^For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Damages,  §  420.] 

8.  Evidence— Absence  of  Witness— Excuse. 
It  is  competent  for  a  party  to  account  for 
the  absence  of  an  eyewitness  to  the  occurrence 
under  investigation,  that  the  jury  may  not  draw 
any  unfavorable  inferences  from  the  failure  to 
produce  and  examine  the  witness. 

4.  Damages— Pebsonal  Injubies. 

Where  the  person  injured  is  a  dentist,  tes- 
timony as  to  his  capacity  and  efficiency  in  his 
chosen  profession  prior  to  his  injury  is  relevant 
as  bearing  directly  upon  the  measure  of  dam- 
ages. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  15, 
Cent  Dig.  Damages,  §  490.] 

5.  EIxPEBT  Witness— Competency. 

One  who  is  the  graduate  of  a  college  where 
anatomy  and  physiology  are  taught,  and  who  is 
engaged  in  the  practice  of  osteopathy,  and  has 
gained  experience  in  the  treatment  of  nervous 
disorders,  may  be  examined  as  an  expert  wit- 
ness, upon  these  facts  beiuj^  made  to  appear,  not- 
withstanding he  is  not  a  licensed  physician  and 
does  not  admihister  drugs  to  his  patients. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §§  2343-2345.] 

6.  Damages  —  iNSTBUCTioNS  —  Eabnino   Ca- 
pacity. 

That  the  jury  may  clearly  unders'tand  their 
duty  with  respect  to  reducing  to  its  present 
cash  value  the  gross  amount  which  they  may 
find  to  fairly  represent  the  loss  in  earning  ca- 
pacity which  the  injured  party  has  sustained, 
the  court,  in  charging;  upon  this  subject,  should 
make  choice  of  language  which  is  not  calculated 
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to  oanfose  the  jory  because  of  Inaocnracj  Of 

expression. 

7.  Witness— Competency  or  Wife. 

The  wife  of  the  mjured  party  is  not,  be- 
cause of  the  marital  relation  existing  between 
them,  and  the  policj  of  the  law  to  preserve  in- 
violate confidential  communications  between 
husband  and  wife,  incompetent  to  testify  as  to 
the  nature  of  the  injury  received  by  him«  and 
its  effect  upon  bis  physical  condition,  when 
there  is  nothing  to  indicate  that  her  knowledge 
on  the  subject  was  gained  because  of  any  con- 
fidence which  he  reposed  in  her  as  his  wife. 
&  Evidence  —  Opinions    or    Nonbzpebts  — 

Bodily  Condition. 

The  wife  may  testify  to  symptoms  which 
she  observed  indicating  that  her  husband  suf- 
fered from  headache,  but  she  should  not  be  per- 
mitted to  generalize  or  state  any  bare  conclu- 
sion bcised  upon  her  observation  of  others  who 
had  headache,  she  not  professing  to  be  an  ex- 
pert. 

[Ed.  Note. — ^Por  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  S  2240.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court,  Macon  County; 
Robert  Hodges,  Judge. 

Action  by  J.  M.  Mason  against  the  Macon 
Railway  &  Light  Company.  Judgment  for 
praintiff,  and  defendant  brings  error,  and 
plain tift  assigns  cross-error.  Judgment  on 
both  main  and  cross  bill  of  exceptions  re- 
versed. 

The  plaintiff  below,  J.  M.  Mason,  institut- 
ed a  suit  for  damages  against  the  Macon 
Railway  &  Light  Company,  and  recovered 
the  sum  of  $2,500.  The  allegations  of  his 
petition  were  substantially  as  follows:  On 
September  6,  1903,  he  boarded  one  of  the 
electric  street  cars  owned  and  operated  by 
the  defendant  company.  Two  cars  were 
coupled  together;  the  one  in  front  being  a 
motor  car,  and  the  other  being  what  is  com- 
monly known  as  a  "trailer."  There  were  no 
vacant  seats  upon  either,  so  he  got  upon  the 
front  platform  of  the  "trailer."  The  con- 
ductor came  to  him  and  collected  bis  fare, 
offering  no  objection  to  his  riding  on  the 
platform.  Within  a  few  minutes,  and  while 
plaintiff  was  standing  with  his  back  towards 
the  car  ahead,  the  conductor  reached  over 
from  the  rear  platform  of  that  car  for  the 
purpose  of  applying  the  brake  on  the  front 
platform  of  the  "trailer,"  and  in  swinging 
the  brake  handle  around  struck  the  plaintiff 
a  violent  blow  with  it  in  the  back  and  upon 
his  spinal  column.  The  conductor  gave  to 
him  no  warning  or  Intimation  of  an  inten- 
tion to  apply  the  brakes,  although  he  was 
standing  in  a  position  where  he  would  be  in- 
jured if  given  no  opportunity  to  move  out  of 
the  way  of  the  brake  handle.  He  protested 
to  the  conductor  "against  being  used  in  any 
such  way,"  and  the  conductor  "responded  to 
(him]  in  an  insulting  and  uncalled-for  man- 
ner, in  the  full  hearing  of  the  other  passen- 
gers on  said  car,  greatly  mortifying  [him] 
and  wounding  his  feelings  and  sensibilities." 
The  physical  injuries  received  are  of  a  per- 
manent character.  The  plaintiff  is  a  pro- 
fessional dentist,  and  his  ability  to  labor  at 
his  profession  has  been  greatly  impaired. 
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The  neglUrence  charged  was  (1)  In  under- 
taking to  apply  the  brakes  save  from  the 
platform  of  the  'trailer/'  and  (2)  in  giving 
the  plaintiff  no  warning  that  an  attempt 
would  be  made  by  the  conductor  to  apply 
the  brakes  while  standing  upon  the  rear 
platform  of  the  car  ahead.  The  nature  of 
the  iojuries  sustained,  and  their  effect  upon 
the  earning  capacity  of  the  plaintiff,  were 
also  alleged  in  detail,  and  damages  to  the 
amount  of  115,000  were  asked.  To  the  pe- 
tition the  defendant  company  demurred  both 
generally  and  specially.  The  court  overruled 
the  demurrer,  save  as  to  one  of  the  plain- 
tiff's allegations  to  which  special  objection 
was  raised,  and  exception  was  taken  to  this 
ruling  upon  the  demurrer.  The  railway  com- 
pany also  excepted  to  the  refusal  of  the  court 
to  grant  its  motion  for  a  new  trial.  By 
cross-bill  of  exceptions  the  plaintiff  com- 
plains of  the  rejection  by  the  court  of  cer- 
tain testimony  which  he  offered  on  the  trial. 
Upon  the  argument  here  counsel  for  the  com- 
pany did  not  insist  on  the  assignment  of 
error  touching  the  disposition  made  of  its 
demurrer,  and  announced  that  the  seventh 
and  eighth  grounds  of  the  motion  for  a  new 
trial  were  abandoned. 

Dessau,  Harris  &  Harris  and  Roland  EUlls, 
for  plaintiff  in  error.  B.  M.  Davis,  J.  P. 
Urquliart,  and  T.  &  Felder,  for  defendant  in 
error. 

BVANS,  J.  (after  stating  the  facts).  1. 
Complaint  is  made  that  the  verdict  of  the 
Jury  was  excessive,  and  it  is  further  urged 
in  behalf  of  the  company  that  this  result  was 
doubtless  brought  about  by  the  grave  error 
of  the  presiding  Judge  in  charging  the  Jury 
as  to  the  right  of  a  plaintiff  to  recover  puni- 
tive damages  where  there  are  aggravating 
circumstances  attending  the  commission  of 
a  tort  upon  him.  This  charge,  counsel  insist, 
was  xmwarranted  by  the  evidence,  and  in 
this  view  we  concur.  The  testimony  disclos- 
es that  the  conductor,  while  perhaps  inatten- 
tive and  inexcusably  careless,  committed  no 
wanton  act  which  resulted  in  injury  to  the 
plaintiff,  or  showed  anything  more  than  a 
negligent  disregard  for  his  safety.  While 
the  cars  were  descending  a  steep  grade  a 
passenger  indicated  his  desire  to  disembark 
at  the  next  stopping  point,  and  the  conductor 
signaled  the  motorman  to  stop.  The  motor- 
man,  realizing  he  could  not  stop  the  cars  at 
that  point  unless  the  brake  on  the  "trailer" 
was  applied,  rang  his  gong  as  a  signal  to  the 
conductor  to  put  on  the  brake  of  the  rear 
car.  As  to  whether  the  conductor,  before 
attempting  to  do  so,  gave  warning  to  the 
plaintiff  and  others  of  his  intention  to  put 
on  the  brake,  the  testimony  was  conflicting; 
but  there  was  no  dispute  as  to  his  reaching 
for  the  brake  from  his  station  on  the  rear 
platform  of  the  motor  car  and  unintention- 
ally striking  the  plaintiff  while  swinging  the 
brake  handle  around  in  an  effort  to  promptly 


apply  the  brake.  There  were  no  aggravating 
circumstances  attending  the  infliction  of  the 
injury  upon  him.  The  plaintiff  testified  that 
he  immediately  turned  towards  the  conduct- 
or, and  said,  •'What  do  you  mean  by  treating 
a  gentleman  that  way?"  and  the  latter  "in 
an  insulting  manner"  replied,  **you  had  no 
business  standing  out  there,"  whereupon  the 
plaintiff  said,  "If  you  told  me  that  when  I 
gave  you  my  fare,  I  would  have  gotten  on 
another  car,"  and  the  conductor  replied^ 
"You  had  no  business  standing  up  there." 
The  plaintiff  then  said,  "I  did  not  know  I 
was  violating  any  rule  of  the  company."  To 
this  remark  the  conductor  made  no  response, 
and  nothing  else  occurred.  The  plaintiff 
further  testified:  "I  spoke  very  loudly.  I 
was  a  little  angry,  I  will  admit;  and  he 
spoke  Just  about  the  same  way.  The  other 
passengers  could  hear  what  I  said  if  they 
had  ears.  They  ought  to  have  heard  It  in 
the  middle  or  the  back  of  the  car,  and  I  sup- 
pose they  did.  It  mortified  me  very  much — a 
great  many  ladies  sitting  there,  and  other 
things;  and  it  appeared  to  me  the  most  of 
those  people  did  not  know.  It  looked  like  the 
conductor  was  trying  to  put  me  off,  as  if  I 
had  not  paid  my  fare."  It  thus  appears  that 
the  plaintiff,  with  some  show  of  passion, 
undertook  to  call  the  conductor  to  account 
for  what  he  had  unintentionally  done,  and 
that  the  conductor  replied  to  him,  in  a  man- 
ner which  he  regarded  as  insulting,  that  he 
was  himself  to  blame,  for  the  reason  that  he 
should  not  have  been  in  the  way.  What  the 
conductor  said,  even  though  he  may  have 
spoken  discourteously,  did  not  amount  to  an 
insult,  or  to  such  abusive  treatment  of  a  pas- 
senger as  would  render  the  company  liable 
in  damages.  If  the  plaintiff  was  insulted, 
he  was  supersensitive;  if  he  suffered  mortifi- 
.  cation  because  he  feared  the  passengers  did 
not  understand  the  situation,  there  were  no 
grounds  for  his  fears  in  this  regard,  for  noth- 
ing was  said  or  done  to  lead  his  fellow  pas- 
sengers into  the  mistaken  belief  that  the  con- 
ductor was  trying  to  put  him  off  because  he 
had  not  paid  his  fare.  Had  the  manner  of 
the  plaintiff  been  more  gentle,  it  is  not  im- 
probable that  the  conductor  would  have  been 
civil,  if  not  equally  courteous.  If,  as  seems 
to  be  true,  it  "was  the  plaintiff's  fault  that 
the  conductor  was  out  of  tune,"  the  former 
cannot  complain  of  disrespectful  treatment 
by  the  latter.  Peavy  v.  Railroad  Co.,  81  Ga. 
488,  8  S.  E.  70.  12  Am.  St  Rep.  334.  A  con- 
ductor  has  been  Judicially  recognized  as 
human.  City  Electric  Ry.  Co.  v.  Shropshire, 
101  Ga.  36,  28  S.  E.  508.  And  this  court  la 
committed  to  the  doctrine  that  if  a  passenger 
is  himself  responsible  for  exciting  the  anger 
of  an  agent  or  employ^  of  a  railway  com- 
pany, whereby  he  is  for  the  time  being  unfit- 
ted for  performing  the  exacting  duties  he 
owes  to  his  employer  with  respect  to  his 
treatment  of  passengers,  the  company  can- 
not be  held  accountable  for  improper  conduct 
on  the  part  of  its  servant    Central  Ry.  Co. 
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V.  Motes,  117  6a.  923,  933,  43  S.  E.  990,  62 
L.  R.  A.  507,  97  Am.  St.  Rep.  223. 

2.  To  so  much  of  the  plaintiCTs  testimony 
A9  related  to  the  mortification  he  suffered 
ftom  what  he  conceived  to  be  disrespectful 
conduct  on  the  part  of  the  conductor,  coun- 
sel for  the  company  objected  on  the  grounds 
(1)  that  "the  declaration  did  not  allow  a 
recovery  for  wounded  feelings,"  and  (2)  that 
"the  case  was  not  one  for  the  recovery  of 
damages  for  wounded  feelings,  but  the  dec- 
laration Is  projected  on  the  Idea  of  recovery 
for  physical  Injury  only."  The  testimony 
was  not,  for  the  reasons  assigned,  Inadmis- 
sible. In  hl8  petition  the  plaintiff  specifical- 
ly alleged  that  when  he  protested  against  the 
4:areless  way  in  which  the  conductor  had  act- 
«d  to  his  Injury,  the  conductor,  in  the  hear- 
ing of  the  other  passengers  on  the  car,  re- 
sponded In  an  insulting  and  uncalled-for  man- 
ner, greatly  mortifying  him  and  wounding 
his  feelings  and  sensibilities.  For  the 
wrongs  he  alleged  he  had  suffered  he  claim- 
ed to  be  entitled  to  recover  a  specified 
amount  "In  order  for  the  Jury  to  assess 
punitive  damages  In  an  action  for  a  tort.  It 
is  not  necessary  that  they  should  be  claimed 
•eo  nomine  in  the  declaration.  It  is  enough 
that  the  facts  alleged  and  proved  be  such  as 
to  warrant  the  assessment"  S.  F.  &  W.  Ry. 
Co.  V.  Holland,  82  Oa.  258,  10  S.  B.  200,  14 
Am.  St  Rep.  158. 

3.  Objection  was  also  raised  to  the  plain- 
tiff being  allowed  to  testify  that  a  gentle- 
man who  was  shown  to  have  been  an  eye- 
witness to  the  occurrence  under  Investiga- 
tion, and  who  had  been  in  attendance  on  the 
court,  but  was  not  then  present,  had  left 
without  the  plaintiff's  consent  That  the 
Jury  might  not  draw  any  unfavorable  infer- 
ences because  of  the  failure  of  the  plaintiff 
to  introduce  this  absent  witness,  it  was  com- 
petent for  the  plaintiff  to  explain  that  he  was 
not  responsible  for  his  absence.  R.  &  D.  R. 
R.  Co.  V.  Garner,  91  Ga.  27,  16  S.  E.  110. 

4.  The  court  very  properly,  notwithstand- 
ing the  contention  of  the  defendant  that  the 
plaintiff's  capacity  and  ezpertness  as  a  den- 
tist were  not  in  issue,  admitted  testimony  to 
the  effect  that  he  was  capable  and  expert  in 
his  chosen  profession  prior  to  his  injury. 

5.  A  witness  introduced  in  behalf  of  the 
plaintiff  to  show  to  what  extent  he  was  In- 
jured testified  that  he  (the  witness)  was  an 
osteopath  physician,  but  did  not  prescribe 
-drugs  nor  practice  medicine,  as  did  the  ordi- 
nary practitioner,  and  was  not  licensed  to  do 
so.  It  appeared  that  he  had  taken  a  course 
of  study  in  osteopathy  at  the  Southern  School 
of  Franklin,  Ky.,  and  had  graduated  from 
that  college  after  attending  four  terms  of 
school  of  five  months  each.  He  had  taken 
a  ten-months  course  in  physiology,  and  had 
read  certain  named  text-books  on  that  sub- 
ject and  on  anatomy,  pathology,  and  on  the 
practice  of  nlMlclne.  He  had  been  in  ac- 
tual practice  of  his  calling  since  the  1st  of 


February  of  the  year  prior  to  the  trial,  and 
had  gained  considerable  experience  in  the 
treatment  of  nervous  disorders.  Counsel  for 
the  company  nevertheless  objected  to  the 
witness  being  examined  as  an  expert  touch- 
ing the  nature  and  probable  duration  of  the 
injuries  sustained  by  the  plaintiff,  but  the 
court  held  that  the  witness  was  competent 
to  testify.  Had  he  been  licensed  under  the 
laws  of  this  state  to  practice  medicine,  it  is 
clear  that  he  would  have  been  competent  to 
testify  as  an  expert  witness  upon  the  fact 
being  made  to  appear  that  he  was  a  licensed 
physician.  Von  PoUnltz  v.  State,  92  Ga.  16, 
18  S.  E.  301,  44  Am.  St  Rep.  72.  Not  being 
a  licensed  practitioner,  it  was  necessary  to 
lay  the  proper  foundation  showing  him  to 
be  an  expert  as  to  the  subjects  on  which  he 
proposed  to  express  his  opinion.  We  think 
the  necessary  foundation  was  laid.  "The 
opinions  of  experts  on  any  question  of  sci- 
ence, skill,  trade,  or  like  questions,  are  al- 
ways admissible."  Civ.  Code  1895,  §  5287. 
"An  expert  is  one  possessing,  in  regard  to  a 
particular  subject  or  department  of  human 
activity,  knowledge  not  acquired  by  ordinary 
persons."  12  Am.  &  Eng.  Enc.  L.  (2d  Ed.) 
424.  "This  knowledge  may  be  derived  from 
experience,  or  from  study  and  direct  mental 
application."  Id.  425.  "Strictly  speaking, 
an  *expert*  in  any  science,  art,  or  trade  is  one 
who,  by  practice  or  observation,  has  become 
experienced  therein."  Rogers  on  Expert 
Testimony  (2d  Ed.)  2,  But,  generally,  noth- 
ing more  Is  required  to  entitle  one  to  give 
testimony  as  an  expert  than  that  he  has 
been  educated  in  the  particular  trade  or  pro- 
fession. Id.  4;  1  Greenl.  Ev.  §  440.  Knowl- 
edge gained  by  consistent  and  close  study 
of  medical  works  renders  one  competent  to 
testify  as  an  expert  concerning  the  matters 
of  which  he  has  thus  learned.  White  v. 
Clements,  39  Ga.  232;  Mayor  ^  Council  of 
Jackson  v.  Boone,  93  Ga.  662,  20  S.  E.  46. 
It  is  not  essential  that  he  should  be  actively 
engaged  in  the  practice  of  medicine.  Ever- 
ett V.  State,  62  Ga.  71;  12  Am.  &  Eng.  Enc. 
L.  (2d  Ed.)  426.  Nor  is  it  essential  that  one 
who  really  has  a  scientific  education  on  the 
subject  should  be  a  graduate  of  "any  medical 
college,  or  have  a  license  to  practice  from 
any  medical  board."  Id,  100  (1).  What  he 
knows  is  what  really  qualifies  him  to  ex- 
press an  opinion  as  an  expert  and  a  diploma 
or  license  is  only  important  as  furnishing 
satisfactory  evidence  of  his  competency  as  a 
witness.  Accordingly,  a  "person  who  is  nei- 
ther a  physician  nor  surgeon  can  express  an 
opinion  on  a  medical  question,  when  the  mat- 
ter inquired  about  lies  within  the  domain  of 
the  profession  or  calling  which  the  witness 
pursues."  Id.  105  (9).  The  plaintiff  showed 
that  the  witness  introduced  in  his  behalf  pur- 
sued a  calling  which  required  a  special  study 
of  anatomy  and  physiology,  and  his  testi- 
mony indicates  that  he  had  a  practical  as 
well  as  a  theoretical  knowledge  concerning 
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Northern  Ry.  Cb.  v.  Hutchins,  119  Ga.  504, 
46  S.  £L  659.  As  was  remarked  by  Mr.  Jus- 
tice CJobb  in  Kelly  v.  Strouse,  116  Ga.  891- 
892,  43  S.  E.  288:  '*If  the  defendant  calls 
In  question  the  sufficiency  of  the  petition  by 
demurrer,  as  he  has  a  right  to  do,  and  the 
court  renders  an  erroneous  decision  holding 
that  the  petition  sets  forth  a  cause  of  action, 
when  in  truth  it  does  not,  and  the  defend- 
ant acquiesces  in  this  decision,  of  course  no 
one  will  contend  that,  after  the  time  allowed 
by  law  has  expired  for  bringing  under  re- 
view this  erroneous  decision,  the  defendant 
can  be  heard  to  say  that  the  petition  sets 
forth  no  cause  of  action."  When  a  case  is 
in  limine,  the  trial  Judge  may,  of  his  own 
motion,  interpose  to  preyent  a  miscarriage 
of  Justice,  provided  "there  is  no  estoppel  of 
which  either  party  may  take  advantage." 
Id.,  page  874  of  116  6a.,  page  280  of  43  S. 
B.  But  it  is  not  within  the  power  of  the 
trial  Judge  to  give  to  either  party  the  ben- 
efit of  a  contention  which  he  is  himself  es- 
topped to  urge.  Thus,  in  McCandless  v.  Con- 
ley,  115  6a.  48,  41  S.  E.  256,  it  was  held 
that:  "Where  an  amendment  to  pleadings 
has  been,  in  term,  duly  allowed,  it  is  not, 
after  the  term  has  expired,  within  the  pow- 
er of  the  court  to  revoke  the  order  of  allow- 
ance and  strike  the  amendment  on  the 
ground  that  it  was  in  the  first  instance  er- 
roneously allowed."  During  the  term  of  the 
court  at  which  a  Judgment  is  rendered  it  is 
vdthin  the  breast  of  the  presiding  Judge, 
and  may  be  vacated  upon  proper  cause 
shovni;  but  after  the  term  has  expired  the 
Judgment  "is  upon  the  roll,"  and  is  not  sub- 
ject to  review  or  revision  by  the  trial  court 
1  Black,  Judg.  §  157. 

Applying  to  the  present  case  the  well-set- 
tied  principles  of  law  above  stated,  we  are 
of  the  opinion  that  the  court  erred  in  not 
granting  the  plaintiff  a  new  trial.  The  plain- 
tiff presented  a  written  request  to  charge  to 
the  effect  that,  if  one  of  the  company's  con- 
ductors gave  to  the  plaintiff  the  Canadian 
coin  which  he  tendered  as  fare,  the  con- 
ductor to  whom  it  was  offered  was  bound  to 
accept  it  as  legal  tender.  The  Judge  de- 
clined to  charge  as  requested,  and  instruct- 
ed the  Jury  that,  if  the  plaintiff  did  not  enter 
the  incoming  car  of  the  defendant  company 
prepared  to  pay  his  fare  in  lawful  currency 
of  the  United  States,  he  would  not  occupy 
the  position  of  a  passenger.  The  Jury  were 
further  instructed,  in  effect,  that  the  com- 
pany could  not  be  held  liable  in  damages  for 
the  act  of  its  conductor  in  placing  the  plain- 
tiff under  arrest,  unless  the  conductor  was 
acting  within  the  scope  of  the  authority  ex- 
pressly conferred  upon  him  by  the  company, 
and  it  was  contemplated  by  his  master  that 
he  should  make  such  an  arrest  The  court 
declined  to  give  a  charge  requested  in  writ- 
ing by  the  plaintiff's  counsel,  in  which  the 
proposition  was  stated  that  if  the  conductor 
took  hold  of  the  plaintiff,  and  turned  him 
over  to  a  policeman*  while  engaged  in  the 


performance  of  the  company's  business,  and 
in  the  line  of  his  duty,  because  of  the  non 
payment  of  fare,  and  because  he  refused  to 
accept  the  Canadian  coin  as  fare,  then  the 
company  would  be  responsible  for  the  con- 
duct of  its  conductor.  The  requests  to 
charge  were  in  accord  v^th  the  theory  of  lia- 
bility upon  which  the  plaintiff's  petition  was 
framed.  The  instructions  which  the  court 
gave  to  the  Jury  practically  precluded  the 
plaintiff  from  a  recovery  under  the  evidence 
submitted.  Irrespective  of  whether  or  not 
the  plaintifTs  petition  set  forth  a  cause  of 
action,  he  was,  as  the  court  had  adjudged  in 
passing  on  the  company's  demurrer,  entitled 
to  damages  upon  making  proof  of  the  alle- 
gations of  fact  upon  which  he  relied  for  a 
recovery.  It  was  not  within  the  power  of 
the  trial  Judge  to  review  his  ruling  upon  the 
demurrer,  or,  by  indirection,  give  the  com- 
pany the  benefit  of  a  defense  which  it  had 
thereby  urged,  since  it  had  acquiesced  in 
the  decision  of  the  court  that  there  was  no 
merit  in  any  of  the  objections  to  the  peti- 
tion which  the  company  urged  by  way  of 
demurrer.  The  court  did  not  err  In  refus- 
ing to  allow  the  plaintiff  to  prove  the  value 
of  the  Canadian  coin  which  he  tendered  as 
fare.  Its  value,  if  any  it  had,  was  imma- 
terial, even  upon  his  theory  of  the  case,  as 
he  took  the  position  that  the  company  was 
responsible  for  his  having  no  other  money 
with  which  to  pay  his  fare,  and  therefore 
could  not  set  up  the  defense  that  he  was  not 
prepared  to  pay  his  fare  in  lawful  currency 
of  the  United  States.  As  to  the  right  of  the 
plahitiff  to  recover,  irrespective  of  the  Judg- 
ment rendered  on  the  demurrer  to  his  peti- 
tion, we  express  no  opinion.  The  important 
fact  is  that  this  question  is  res  adjudicata, 
as  the  plaintiff  insisted  in  his  motion  for  a 
new  trial. 

Judgment  reversed.    All  the  Justices  con- 
curring, except  SIMMONS,  0.  J^  absent 


C128  Ga.  616) 
DU  BIGNON  V.  FINCH  et  aL 
(Supreme  Court  of  Georgia.     Aug.  2,  1905.) 

Ejectment— NoNsurr—EviDEMGE. 

Where,  in  a  complaint  for  land  by  an  ad- 
ministrator, the  defendants  admit  in  their  plea 
that  the  legal  tide  waa  in  jliie  plaintiflTs  hi  tes- 
tate at  the  time  of  her  death,  but  aver  that 
they  are  in  possession  under  a  contract  of  pur- 
chase from  her,  with  the  greater  part  of  the 
purchase  money  paid,  and  make  a  tender  of 
the  balance  and  pray  specific  performance  of 
the  contract  a  motion  for  a  nonsuit  should  not 
be  granted  after  evidence  has  been  introduced 
by  the  plaintiff,  which  shows  that  he  has  been 
duly  appointed  admiuistrator  of  the  decedent 
(Syllabus  by  the  Court) 

Error  from  Superior  Court  Glynn  County; 
P.  E.  Seabrook,  Judge. 

Action  by  H.  F.  DuBlgnon  against  John 
and  Rebecca  Finch.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

R.  D.  Meader,  for  plaintiff  in  error.  Er- 
nest Dart  for  defendants  in  error. 


Qa.) 


CLBGG  LUMBER  CO.  ▼•  ATLANTIC  db  B.  RY.  CO. 


875 


ETANS,  J.  The  plaintiff  was  nonsuited  In 
the  court  below,  and  in  his  bill  of  exceptions 
complains  of  the  judgment  of  nonsuit  The 
action  was  brought  in  the  name  of  H.  F.  Du 
Bignon,  as  administrator  on  the  estate  of 
Hannah  Goburn,  against  John  and  Rebecca 
Finch,  to  recover  a  leasehold  interest  in  a 
certain  city  lot  described  in  the  petition. 
The  plaintiff  alleged  that  his  intestate  died 
in  the  fall  of  the  year  1901,  and  was  the 
owner  at  the  time  of  her  death  of  an  estate 
for  years  in  the  premises,  which  had  not  ex- 
pired; that  the  defendants  were  in  posses- 
sion of  the  premises,  claiming  that  they  had 
purchased  the  same  from  plaintUTs  Intestate 
during  her  life;  and  that  it  was  necessary 
to  recover  the  premises  for  the  purpose  of 
paying  the  debts  of  the  estate  and  making 
distribution  among  the  heirs  of  his  intestate. 
The  seventh  paragraph  of  the  petition  was 
as  follows:  "Plaintiff  shows  that  both  he 
and  the  said  defendants  claim  title,  as  before 
shown,  to  said  land  under  the  same  common 
grantor,  viz.,  Hannah  Coburn."  The  defend- 
ants filed  an  answer,  in  which  they  denied 
the  right  of  the  plaintiff  to  recover,  and  by 
way  of  amendment  set  up  the  special  de- 
fense that  in  the  year  1888  they  bought  the 
premises  in  dispute  from  Hannah  Cobum 
for  the  sum  of  $230,  of  which  sum  $190  had 
been  paid.  They  made  tender  to  the  plain- 
tiff of  the  remainder  of  the  purchase  money, 
and  prayed  specific  performance  of  the  con- 
tract of  purchase,  and  that  the  administrator 
be  decreed  to  make  them  a  deed  to  the  in- 
terest of  his  Intestate  in  the  premises  upon 
payment  of  the  balance' of  the  purchase  mon- 
ey. On  the  trial  of  the  case  the  plaintiff  in- 
troduced in  evidence  his  letters  of  adminis- 
tration and  an  order  of  court  granting  his  ap- 
plication for  leave  to  sell  the  land  described 
in  the  petition.  A  witness  testified  that  he 
built  the  house  on  the  lot  which  was  in  the 
possession  of  the  defendants  for  Hannah  Go- 
bum;  that  he  had  been  told  by  John  Finch, 
one  of  the  defendants,  that  they  rented  the 
house  from  Hannah  Goburn,  and  Denison 
Armstrong  was  collecting  the  rent  for  her, 
but  they  "couldn't  get  along,"  and  he  (Finch) 
wanted  witness  to  take  charge  of  collecting 
the  rent  The  witness  further  testified  that 
Hannah  Goburn  died  in  1901,  and  Denison 
Armstrong  a  year  or  so  later.  The  plaintiff 
testified  as  to  the  rental  value  of  the  prem- 
ises, and  offered  in  evidence  a  deed  from 
Sarah  Price  to  his  intestate,  dated  Septem- 
ber 15,  1890,  covering  the  premises  in  dis- 
pute, and  reciting  that  Hannah  Goburn  had 
previously  purchased  the  property  from  the 
grantor,  and  had  paid  the  purchase  money 
in  installments,  the  last  payment  being  made 
on  April  24,  1880,  and  that  no  deed  had  been 
made,  though  Hannah  Goburn  had  gone  into 
possession  of  the  premises  in  the  early  part 
of  1880,  and  had  remained  in  possession 
since,  and  had  made  improvements  thereon. 
The  plaintiff  also  introduced  In  evidence  di- 
vers receipts,  signed  by  Denison  Armstrong, 


each  acknowledging  the  payment  of  $5  by 
Finch,  and  covering  a  period  from  1887  to 
1900. 

We  think  this  evidence,  considered  in  the 
light  of  the  pleadings,  was  sufficient  to  with- 
stand the  motion  for  a  nonsuit  The  defend- 
ants admitted  in  their  plea  that  the  plain- 
tiff's intestate  had  the  legal  title  to  the  prem- 
ises at  the  time  of  her  death.  Upon  proof  of 
the  issuing  of  letters  of  administration  to 
the  plaintiff  and  the  granting  of  the  order  of 
court  providing  for  the  sale  of  the  property, 
a  prima  facie  case  was  made  out  showing 
his  right  to  the  possession  of  the  premises, 
and  the  burden  was  cast  upon  the  defend- 
ants to  prove  their  special  defense. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.,  absent 


(12S  Ga.  e08) 
CLE60  LUMBER  GO.  t.  ATLANTIO  &  B. 
RT.  CO. 

(Supreme  Court  of  Georgia.     Aug.  2,  1905.) 

1.  Writ  of  Ebroa—Dismissal— Bux  ov  Ex- 
ceptions. 

Where  a  bill  of  exceptions  recites  that  it 
was  presented  to  the  judge  within  30  da^s  from 
the  rendition  of  the  judgment  complamed  of, 
and  the  judge  certifies  that  the  recitals  of  fact 
therein  are  true,  it  is  not  cause  to  dismiss  the 
writ  of  error  that  the  certificate  of  the  judge 
bears  a  date  prior  to  the  rendition  of  the  judg- 
ment complained  of,  the  date  appearing  on  the 
certificate  being  palpably  the  result  of  oversight 
or  of  a  typograpnical  error. 
2L  Gabeiebs— Action  vob  Dkmusbaob. 

While  the  evidence  authorized  a  finding  for 
the  plaintiff  in  some  amount,  there  was  no  evi- 
dence as  to  what  the  exact  sum  due  was;  and 
therefore  a  verdict  for  the  plaintiff  for  $40  was 
contrary  to  law. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Vienna;  D.  L. 
Henderson,  Judge. 

Action  by  the  Atlantic  &  Birmingham  Rail- 
way Company  against  the  Clegg  Lumber 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

W.  H.  Dorris  and  J.  T.  Hill,  for  plaintiff  in 
error.  J.  L.  Sweat  and  Crum  &  Jones,  for 
defendant  in  error. 

CANDLER,  J.  1.  Prom  the  bill  of  excep- 
tions it  appears  that  the  brief  of  evidence 
in  thl;3  case  was  filed,  in  accordance  with  the 
terms  of  the  judge's  order,  on  November  15, 
1904,  and  that  the  judgment  overruling  the 
motion  for  a  new  trial,  which  is  assigned  as 
error,  was  rendered  on  the  same  day.  The 
bill  of  exceptions  also  recites  that  it  was 
tendered  to  the  judge  within  30  days  from 
the  rendition  of  the  judgment  complained  of, 
and  this,  together  with  the  other  recitals  of 
fact  therein  contained,  the  judge  certifies  to 
be  true.  The  certificate  itself,  however, 
bears  date  November  14,  1904,  or  one  day 
prior  to  the  rendition  of  the  judgment  com- 
plained of;  and  on  the  call  of  the  case  in 
this  court  the  defendant  in  error  moved  to 
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dismiss  the  writ  of  error  on  the  ground  that 
It  appears  that  the  bill  of  exceptions  was  pre- 
sented and  certified  prior  to  the  rendition  of 
the  Judgment  and  the  filing  of  the  brief  of 
the  evidence.  In  a  statement  filed  by  coun- 
sel for  the  plaintiff  in  error  It  is  asserted  that 
the  dating  of  the  Judge's  certificate  to  the 
bill  of  exceptions  November  14th  was  a  typo- 
graphical error  on  the  part  of  the  stenog- 
rapher who  made  out  the  certificate,  and 
that. as  a  matter  of  fact  the  bill  of  exceptions 
was  presented  and  certified  on  December  14, 
1904.  It  is,  of  course,  plainly  evident  that 
the  dating  of  the  certificate  to  the  bill  of  ex- 
ceptions as  November  14,  1904,  was  an  error, 
typographical  or  otherwise,  for  a  bill  of  ex- 
ceptions certified  before  the  Judgment  com- 
plained of  was  rendered  is  not  to  be  consider- 
ed as  a  possibility.  As  to  the  exact  date  up- 
on which  the  bill  was  certified,  however,  we 
are  left  completely  in  the  dark,  so  far  as 
the  record  is  concerned,  and  the  record  Is  the 
only  thing  to  which  we  can  look  In  reaching 
a  conclusion  in  regard  to  the  matter.  To  all 
Intents  and  purposes,  therefore,  the  bill  of 
exceptions  is  accompanied  by  an  undated 
certificate  to  the  effect  that  the  recitals  of 
fact  in  the  bill  are  true.  While,  as  has  been 
repeatedly  ruled,  It  must  afllrmatlvely  appear 
that  the  bill  of  exceptions  was  presented  to 
the  Judge  within  the  time  required  by  law, 
we  know  of  no  law  which  requires  that  the 
certificate  be  dated,  or  that  the  exact  date  of 
the  presentation  to  the  judge  shall  appear. 
There  is  nothing  in  either  the  bill  of  excej)- 
tlons  or  the  transcript  of  the  record  to  indi- 
cate that  the  former  was  not  presented  with- 
in time,  and  as  the  Judge  has  certified  to  the 
truth  of  the  recital  in  the  bill  of  exceptions 
that  it  was  presented  In  time,  the  writ  of  er- 
ror should  not  be  dismissed  on  account  of 
what  is  palpably  a  typographical  error  in  dat- 
ing the  certificate.  See  Stamps  v.  Hardlgree, 
100  Ga.  160,  28  S.  E.  41. 

2.  This  was  a  suit  by  the  Atlantic  &  Bir- 
mingham Railroad  Company  against  the 
Clegg  Lumber  Company,  on  an  open  account 
for  demurarge  on  two  cars  of  lumber,  the 
amount  declared  on  being  $&1.  The  lumber 
company,  in  its  answer,  denied  indebtedness, 
and  set  up  a  cross-demand  against  the  rail- 
road company  for  over  $400  damages  on  ac- 
count of  the  alleged  negligent  burning  of  the 
lumber.  The  Jury  found  "for  the  plaintiff 
forty  dollars  as  demurrage."  The  defendant 
moved  for  a  new  trial  solely  on  the  grounds 
that  the  verdict  was  contrary  to  law  and 
the  evidence.  The  motion  was  overruled, 
and  it  excepted.  The  evidence  on  most 
points  was  confiicting,  and  would  have  sup- 
ported a  verdict  in  favor  of  either  party  to 
tne  suit.  An  examination  of  the  record,  how- 
ever, discloses  a  fatal  defect  In  the  plaintlfTs 
case,  in  that  there  was  no  evidence  upon 
which  a  verdict  In  its  favor  for  any  fixed 
amount  could  be  based.  The  Jury  was  au- 
thorized to  find  that  the  defendant  was  in- 
debted to  the  plaintiff  for  demurrage  in  some 


amount,  but  there  was  nothing  to  Indicate 
what  that  amount  was.  True,  one  witness 
testified  flatly  that  the  lumber  company  was 
due  the  railroad  company  $64  for  demurrage 
on  two  cars  of  lumber;  but  upon  cross-exam- 
ination it  appeared  that  he  based  his  testi- 
mony on  a  calculation  that  $1  per  day  was  a 
reasonable  charge  for  demurrage,  and  that 
he  did  not  know  how  many  days  the  cars  had 
stood  on  the  company's  tracks;  and  there 
was  likiewlse  a  total  failure  on  the  part  of 
any  other  witness  to  fix  the  length  of  time 
for  which  demurrage  was  due.  It  will  thus 
be  seen  that  the  verdict  for  the  plaintiff  for 
$40  was  without  evidence  to  support  it,  and 
the  court  should  have  granted  a  new  trial 

Judgment  reversed.    All  the  Justices  con- 
curring, except  SIMMONS,  C.  J^  absent 


(128  Q«.  6tl) 
EDWARDS. T.  STATE. 
(Supreme  Court  of  Georgia.     Aug.  1,  1906.) 
Motion  for  rehearing  denied. 
For  former  opinion,  see  61  S.  B.  606. 

CANDLER,  J.  A  motion  for  rehearing 
was  made  by  the  solicitor  general  of  the  Al- 
bany circuit  and  the  solicitor  of  the  city 
court  of  Sylvester,  the  ground  of  the  motion 
being,  in  effect,  that  this  court  had  reached 
an  erroneous  conclusion  in  holding  that  the 
venue  of  the  crime  charged  was  not  proven. 
Inasmuch  as  it  appeared  from  exceptions 
which  were  filed  to  the  answer  of  the  trial 
Judge,  and  which  were  sustained  and  adopted 
as  a  part  of  the  answer,  that  there  was  evi- 
dence that  the  goods  alleged  to  have  been 
stolen  were  taken  from  a  wagon  belonging  to 
the  prosecutor  while  he  and  the  accused 
were  Journeying  together  from  Albany,  in 
Dougherty  county,  to  the  home  of  the  prose- 
cutor, in  Worth  county;  that  the  accused  al- 
so lived  in  Worth  county,  near  the  prose- 
cutor; and  that  the  goods  were  shortly  aft- 
erwards found  in  a  trunk  in  the  home  of  the 
accused.  Of  course,  if  this  had  appeared  in 
the  record  before  us»  It  could  never  have 
been  held  that  the  venue  was  not  shown; 
for,  whether  the  theft  took  place  in  Worth 
county  or  Dougherty,  if  the  goods  were  aft- 
erwards taken  into  Worth  county  the  accus- 
ed was  subject  to  a  trial  in  the  latter  coun- 
ty. In  the  record  sent  to  this  court,  however, 
there  was  no  suggestion  of  any  exceptions 
to  the  answer  of  the  trial  Judge;  the  answer 
Incorporated  in  the  record,  which  practically 
adopted  the  allegations  of  the  petition  for 
certiorari,  merely  showing  that  the  goods 
stolen  were  taken  from  the  wagon  on  the 
road  from  Albany  to  the  home  of  the  prose- 
cutor, and  that  they  were  afterwards  found 
in  the  house  of  the  accused,  without  indicat- 
ing in  any  way  that  either  the  accused  or 
the  prosecutor  lived  in  Worth  county.  When 
the  case  was  argued  in  this  court  it  was  not 
suggested  that  the  transcript  sent  up  did  not 
contain  all  the  record,  nor  was  our  attention 
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called  to  anything  wblch  would  indicate  that 
we  did  not  have  the  entire  record  before  ns. 
As  a  matter  of  coarse,  we  decided  the  case 
on  the  record  as  It  stood.  After  the  filing  of 
the  motion  to  rehear,  the  attention  of  the 
solicitor  having  been  called  to  the  fact  that 
the  exceptions  to  the  answer  of  the  judge 
of  the  city  court  did  not  appear  in  the  rec- 
ord, he  caused  to  be  sent  to  this  court  under 
the  seal  of  the  clerk  of  the  superior  court 
of  Worth  county  a  paper  purporting  to  be  a 
copy  of  such  exceptions,  together  with  a 
certificate  by  the  clerk  that  it  was  inadver- 
tently omitted  from  the  original  transcript 
sent  to  this  court  This  paper  completely 
makes  out  the  case  against  the  accused.  An 
Insurmountable  obstacle  to  its  consideration, 
however,  is  that  it  has  never  In  any  proper 
or  regular  way  been  made  a  part  of  the 
record.  It  is  the  duty  of  counsel  to  see  to  It 
that  all  material  parts  of  the  record  are  sent 
to  this  court  in  the  first  instance.  If  this  is 
not  done,  they  may  at  any  time  before  the 
argument  of  the  case  suggest  a  diminution 
of  the  record,  and  have  the  omitted  ];)ortlons 
sent  up.  After  Judgment,  however,  It  is  too 
late  to  ask  that  the  case  be  reopened  for  the 
purpose  of  considering  matters  which  should 
have  been  brought  to  the  attention  of  this 
eourt  long  ago. 
The  motion  to  rehear  Is  accordingly  denied. 

MINERAL  BLUPF  BOARD  OP  EDUCA- 
TION V.  MAYOR  AND  COUNCIL 
OF  MINERAL  BLUFF. 

(Supreme  Court  of  Qeorgia.     Aug.  8,  1005.) 

L  Appeal— JuBXSDionoN  —  Intbku>outobt 
Judgment. 

Tbia  conrt  has  no  Jurisdiction  to  pass  upon 
an  assignment  of  error  compleiniDg  of  the  over- 
ruling of  a  demurrer  to  the  answer  of  the  mayor 
and  councilmen  of  a  municipal  corporation  to 
an  application  for  the  writ  of  mandamus,  when 
the  trial  court  holds  that  the  answer  presents 
an  issue  of  fact,  and  refera  the  issue  of  fact  to 
a  jury,  and  when  there  has  been  no  final  judi^ 
ment  thereon. 
2.  Same. 

But  it  has  jurisdiction  to  pass  upon  an 
assignment  of  error  complaining  of  a  refusal  to 
sustain  a  motion  to  make  the  mandamus  abso- 
lute, because,  if  this  motion  had  been  granted, 
it  would  have  finally  disposed  of  the  case. 
8.  Ma NDAUus— Motion  to  Make  ABsoLtrrs. 

The  motion  to  make  the  mandamus'  abso- 
lute was  properly  refused  because  the  answer 
of  the  respondents  had  not  been  stricken.  The 
sufficiency  of  an  answer  cannot  properly  be 
brought  in  question  by  a  motion  to  enter  a 
judgment  in  favor  of  the  plaintiff,  based  on  the 
ground  that  the  answer  sets  forth  no  defense, 
after  a  demurrer  to  the  answer  has  been  over- 
ruled. Hollis  V.  Nelms.  41  S.  E.  2G3.  115  Ga. 
6:    Stromberg  v.  Bisbee,  41  8.  B.  573,  115  Ga. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Fannin  Coun- 
ty; Geo.  F.  Gober,  Judge. 

Application  by  the  Mineral  BIuiT  Board  of 
Eiducatlon  against  the  mayor  and  council  of 
Mineral  Bluff.  From  an  order  overruling  a 
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demurrer  to  the  answer,  the  board  of  odoca- 
tlon  brln^  error.    Affirmed. 

Wm.  Butt,  Jeff  Hedden,  and  J.  Si  Foateri 
for  plaintlfir  In  error.  O.  B.  Dupree  and 
Thos,  A.  Brown,  for  defendant  In  error. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C;  J., 
absent. 


(US  Ga.  648) 
JAMBS  V.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  1,  1905.) 

1.  Homicide  —  VoLUNTABT  MAXf8LAT7GHTXBr- 

EVIDBNCC. 

Tbe  evidence  for  the  state.  If  credible,  war- 
ranted a  verdict  for  murder.  The  evidence  for 
tbe  accused,  and  his  statement,  if  believed, 
showed  complete  justification.  There  was  noth- 
ing in  the  evidence  or  the  statement  of  the  ac- 
cused, considered  separatelsr  or  together,  tend- 
ing to  show,  or  from  which  the  jury  could 
legitimatelv  infer,  that  the  homicide  was  volun- 
tary manslaughter.  It  was  therefore  errdr  to 
give  in  charge  the  law  relating  to  voluntary 
manslaughter,  and  a  verdict  finding  the  accused 
guilty  of  that  offense  was  without  evidence  to 
support  it  McBeth  v.  Stete,  50  S.  E.  031, 
1^  Ga.  737. 

2.  Samb— Mutual  Combat. 

Neither  was  there  anything  in  the  evidence 
or  the  statement  of  the  accused  to  support  die 
theory  of  mutual  combat.  Aocordinglv  it  was 
error  to  give  In  charge  section  73  of  the  Penal 
Code  of  1895.  See  Jordan  v.  State,  48  S.  B. 
747,  117  Ga.  406.  and  cit. 
8.  SAUl^— BvinENOB. 

The  court  did  not  err  in  admitting  or  ex- 
cluding evidence. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dougherty 
County;  W.  N.  Spence,  Judge. 

One  James  was  convicted  of  voluntary 
manslaughter,  and  brings  error.     Reversed. 

J.  W.  Walters  and  L  J.  Hopmayer,  for 
plaintiff  In  error.  W.  B.  Wooten,  SoL  Gen., 
by  Arnold  &  Arnold,  for  the  State. 

FISH,  P.  J.  Judgment  reversed.  All  the 
Justices  concurring,  except  SIMMONS,  0.  J., 
absent. 


(US  Ga.  6SS) 
WILLIAMS  V.  STATB. 
(Supreme  Ck>urt  of  (Georgia.    Aug.  1,  1905.) 

1.  Cbiminal  Law— Appeal— Rbvibw. 

The  ground  of  the  motion  for  a  new  trial 
alleging  the  existence  of  newly  discovered  evi- 
dence was  not  insisted  upon  in  this  court,  and 
will  be  treated  as  having  been  abandoned. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Criminal  Law,  S  3012.] 

2.  Same— SxTFFiciBNCT  of  Evidengb. 

There  was  no  complaint  that  the  court  be- 
low committed  any  error  of  law,  but  the  ac- 
cused relied  upon  the  contention  that  the  ver- 
dict was  contrary  to  law  and  the  evidence,  and 
without  evidence  to  support  it  While  the  evi- 
dence for  the  state,  as  it  appears  in  the  record, 
was  in  some  respects  confusing,  it  was  sufficient 
to  suipport  the  conviction  of  the  accused.  The 
trial  judge  approved  the  verdict,  and  the  judg- 
ment  refusing  a  new  trial  will  not  be  set  aside. 
(Syllabus  by  the  Court) 
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Bnor  from  Superior  Court,  Dooly  County; 
Z.  A.  Littlejohn,  Judge. 

One  Williams  was  convicted  of  crime,  and 
brings-  error.    Affirmed. 

Busbee  &  Busbee  and  Pearson  Ellis,  for 
plaintiff  in  error.  F.  A.  Hooper,  SoL  Gen., 
for  the  State. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  SIMMONS, 
0.  Ji,  absent 


02A  Gab  867) 

ROSS  T.  JACKSON. 
(Supreme  Court  of  Georgia.    Aug.  8,  1005.) 

Landlobd  and  Tenant— Dangerous  Pbem- 

isss— INJUBT  TO  Licensee. 

A  landlord  is  liable  to  one  lawfully  present 
on  the  rented  jpremiaes  by  invitation  of  the 
tenant  for  injuries  arising  from  defective  con- 
struction, or  from  failure  to  keep  the  premises 
in  repair,  where  the  defect  is  known  to  the 
landlord,  or  in  the  exercise  of  reasonable  dili- 
gence could  have  been  known,  and  the  injured 
person  was  himself  in  the  exercise  of  due  care. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Landlord  and  Tenant,  H  OTO,  676.] 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Macon. 

Action  by  Mary  O.  Jackson  against  Laura 
B.  Johnson.  Thereafter  John  P.  Ross,  guard- 
ian of  Laura  B.  Johnson,  was  made  defend- 
ant Judgment  for  plaintiff,  and  defendant 
Ross  brings  error.    Affirmed. 

A  suit  for  damages  was  instituted  by  Mary 
O.  Jackson  against  Laura  B.  Johnson,  the 
plaintiff  having  received  personal  injuries 
while  attempting  to  cross  a  porch  connecting 
two  of  the  rooms  of  a  house  belonging  to  the 
defendant,  and  rented  by  her  to  a  tenant 
The  plaintiff  alleged  that  she  was  lawfully 
upon  the  premises  at  the  invitation  of  the 
tenant,  and  was  at  the  time  in  the  exercise 
of  due  care;  that  the  flooring  of  the  porch 
suddenly  gave  way,  causing  her  to  fall  to  the 
ground  beneath,  and  she  sustained  perma- 
nent injuries.  She  complained  that  the  de- 
fendant was  negligent  "by  reason  of  the  fact 
that  said  house,  and  the  flooring,  particular- 
ly where  petitioner  fell  through,  was  de- 
fectively constructed  and  defectively  main- 
tained, and  she  was  negligent  in  not  repair- 
ing the  same  so  as  to  make  It  safe  and 
sound.  Her  negUgence  consisted  further  in 
the  fact  that  she  made  no  inspection  of  this 
floor  and  its  underpinning  and  its  condition, 
as  it  was  her  duty  to  do,  and  allowed  the 
same  to  become  weak  and  rotten  and  to  fall 
through  as  stated;  and  she  was  negligent 
in  allowing  said  floor  to  be  built  there  in  a 
most  unworkmanlike  manner,  and  in  a  weak 
and  defective  manner,  and  in  allowing  the 
same  to  be  built  and  remain  there  without 
being  supported  by  proper  joists  and  props 
and  underpinning."  Subsequently  to  the  fil- 
ing of  the  petition,  John  P.  Ross,  who  had 
been  appointed  guardian  of  Laura  B.  John- 
son, was  made  a  party  defendant  to  the  ac- 


tion. As  such  guardian  he  demurred  to  the 
petition  on  the  grounds  (1)  that  no  cause  of 
action  was  set  forth;  (2)  that  the  allegations 
made  respecting  the  defective  construction 
of  the  house  and  the  failure  of  the  landlord 
to  keep  it  in  repair  were  not  sufficiently  full 
and  explicit;  and  (3)  that  the  plaintiff  did 
not  allege  that  the  landlord  had  any  notice 
or  knowledge  of  the  defects  alleged  to  have 
existed  in  the  floor  of  the  house.  The  demur- 
rer was  overruled,  and  the  defendant  except- 
ed. 

John  P.  Ross,  for  plaintiff  in  error.  Mari- 
on W.  Harris,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facta).  A 
landlord  is  not  an  insurer,  but  he  is  under  a 
legal  duty  to  keep  the  rented  premises  in 
repair,  and  is  liable  in  damages  to  a  person 
who  receives  injury  while  lawfully  upon 
the  premises  and  who  is  in  the  exercise  of 
due  care,  if  the  injury  arises  because  of  the 
defective  construction  of  a  building  erected 
on  the  premises  by  the  landlord,  or  because 
of  his  failure  to  repair  defects  of  which  he 
knows,  or  in  the  exercise  of  reasonable  dili- 
gence ought  to  know.  Civ.  Code,  S  3118; 
Ocean  Steamship  Co.  t.  Hamilton,  112  Ga. 
901,  38  S.  E.  204;  Stack  v.  Harris,  111  Ga. 
149,  36  S.  B.  615.  A  tenant  is  entitled  to  ex- 
clusive occupancy  during  the  term  of  the 
tenancy,  and  it  is  his  duty,  if  the  premises 
get  out  of  repair,  to  notify  the  landlord  of 
their  defective  condition.  The  landlord  is 
under  no  duty  to  inspect  the  premises  while 
the  tenant  is  in  possession  in  order  to  keep 
informed  as  to  their  condition.  The  petition 
filed  in  the  present  case  alleged  that  the 
landlord  was  negligent  in  allowing  the  floor 
of  the  porch  to  be  built  in  a  most  unwork- 
manlike manner,  and  in  a*  weak  and  de- 
fective manner,  and  in  allowing  the  same  to 
be  built  and  remain  without  being  sui^orted 
by  proper  joists,  props,  and  underpinning. 
In  effect,  this  is  a  statement  that  the  floor 
was  defectively  constructed  by  the  landlord. 
No  fair  inference  can  be  drawn  that  it  was 
built  by  a  predecessor  in  title  of  the  land- 
lord. The  allegation  is  that  she  was  negli- 
gent in  allowing  the  floor  to  be  built  in  such 
an  unworkmanlike  manner  and  in  allowing 
it  to  remain  in  its  unsafe  condition.  If,  at 
the  time  of  its  original  construction,  she  had 
no  interest  in  the  premises,  she  would  not,  of 
course,  be  responsible  for  the  unworkman- 
like way  in  which  the  porch  was  built  The 
liability  of  a  landlord  for  defective  construc- 
tion exists  only  in  cases  where  the  structure 
is  built  by  him  in  person,  or  under  his  supei^ 
vision  or  direction.  If  a  building  be  defec- 
tively constructed  by  a  predecessor  in  title, 
and  the  landlord  knew,  or  by  the  exercise  of 
reasonable  diligence  could  have  known,  of 
its  improper  construction,  before  the  tenancy 
was  created,  he  would  be  answerable  to  the 
tenant,  or  to  any  one  lawfully  on  the  prem- 
ises by  invitation  of  the  tenant,  for  injuries 
sustained  by  reason  of  his  failure  to  put 
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fbe  premises  in  a  safe  condition,  if  the  per- 
son sustaining:  the  injuries  couid  not  have 
AToided  the  same  by  the  exercise  of  ordinary 
care.  Construing  the  petition,  then,  as  al- 
leging that  the  porch  was  built  in  an  un- 
workmanlike, weak,  and  defective  manner 
by  the  landlord,  and  that  the  plaintiff  was 
Injured  because  of  the  landlord's  negligence 
in  this  respect,  a  cause  of  action  was  set 
forth,  and  there  was  no  merit  in  any  of  the 
grounds  of  the  demurrer. 

^Judgment  afQrmed.    All  the  Justices  con- 
curring, except  SIMMONS,  G.  J^  absent 


(123  Ga.  642) 


VHAL  T.  HANIiON. 


(Supreme  Court  of  Georgia.    Aug.  2,  1906.) 

1.  Landlord  and  Tsxf  aivt—Rbpaib  of  Pbkm- 

ISE8. 

By  the  statute  law  of  this  state  a  landlord 
is  bound  to  keep  in  repair  premises  which  he 
has  rented  to  another.  Civ.  Code  1895,  §§  3118, 
3123. 

[E3d.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  SS  536,  537, 

2.  Samb— Injubt  Thbouoh  Defects. 

If,  after  notice  of  the  defective  condition 
of  the  premises,  and  after  the  lapse  of  a  rea- 
sonable time  in  which  to  make  the  needed  re- 
pairs, the  repairs  are  not  made,  the  landlord 
will  be  liable  to  the  tenant  or  a  member  of  his 
family  for  damages  occasioned  by  the  disrepair 
of  the  premises,  if  the  injured  party's  own  neg- 
ligence did  not  bring  about  the  injury. 

[Ed.  Note. — For  cases  in  point  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  §§  631,  641.] 
8.  Same— Evidence— Nonsuit. 

In  an  action  by  the  wife  of  the  tenant 
against  the  landlord  for  personal  injuries  al- 
leged to  have  been  occasioned  by  the  defend- 
ant's failure  to  keep  in  repair  the  steps  to  the 
house,  the  granting  of  a  nonsuit  is  proper  when 
the  evidence  for  the  plaintiff  affirmatively  shows 
that  she  had  knowledge  of  the  defect  in  the  step 
and  of  its  dangerous  condition,  and  might,  by 
the  exercise. of  ordinary  care,  have  avoided  in- 
jury. 
(Syllabus  by  the  Court) 

Blrror  from  City  Court  of  Atlanta;  A.  K 
Calhoun,  Judge. 

Action  by  one  Veal  against  one  Hanlon. 
Judgment  for  defendant,  and  plalntifif  brings 
enor.    Affirmed. 

Burton  Smith  and  J.  A.  Branch,  for  plain- 
tlff  in  error.  Arnold  A  Arnold,  for  defendant 
in  error. 

B7VANS,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C.  J., 
absent  ' 


(123  Oa.  642) 

SOUTHERN  RY.  CO.  t.  HENRY. 

(Supreme  C^urt  of  Georgia.    Aug.  2,  1905.) 

Appeal— Review— Conflicting  Evidence. 

This  was  an  action  for  damace  against  a 
railroad  company  for  the  killing  of  cattle,  and 
was  appealed  by  the  defendant  from  a  justice's 
court  to  a  jury  in  th*  superior  court  The  jury 
returned  a  verdict  for  $50  in  favor  of  the  plain- 
cifl,  and  the  defendant  moved  for  a  new  trial 


solely  on  the  grounds  that  the  verdict  was  con- 
trary to  law  and  the  evidence.  It  was  not  de- 
nied that  the  defendant's  train  ran  over  the 
cattle.  The  evidence  as  to  the  circumstances  of 
the  killing  was  conflicting,  but  that  for  the 
plaintiff  was  sufficient  to  warrant  a  finding 
that,  if  ordinary  diligence  had  been  used  by  the 
engineer  in  charge  of  the  train,  he  could  have 
discovered  the  presence  of  the  cattle  on  the 
track,  and  have  stopped  the  train  In  time  to 
have  avoided  striking  them.  The  judge  of  the 
superior  court  expressed  his  satisfaction  with 
the  verdict  by  overruling  the  motion  for  a  new 
trial,  and  that  judgment  will  not  be  disturbed. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  H.  Lumpkin,  Judge. 

Action  by  one  Henry  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

P.  H.  Brewster,  Jr.,  and  L.  C.  Rucker,  for 
plaintiff  In  error.  Lowndes  Calhoun,  for  de- 
fendant in  error. 

CANDLER,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C.  J., 
absent,  and  LUMPKIN,  J.,  disqualified. 


(12S  Ga.  S40) 
BASS  DRY  GOODS  CO.  v.  ELECTRIC 

STORAGE  BATTERY  CO. 
(Supreme  Court  of  Georgia.    Aug.  2,  1905.) 

CSBTIORABI  TO  JUSTICE— JUOOMENT— REMAND. 

Where  a  certiorari  was  sustained  because 
all  the  evidence  submitted  by  the  defendant  in 
certiorari  on  the  trial  of  the  case  before  the 
magistrate  was  inadmissible,  it  was  not  error 
for  the  judge  of  the  superior  court  to  refuse 
to  render  a  final  judgment,  and  to  remand  the 
case  for  a  new  trial. 
(Syllabus  by  the  CourtJ 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  H.  Lumpkin,  Judge. 

Action  by  the  Electric  Storage  Battery 
Company  against  the  Bass  Dry  Goods  Com- 
pany. Judgment  for  plaintiff  before  a  mag- 
istrate was  reversed  on  certiorari,  and  case 
remanded  for  new  trial,  and  defendant 
brings  error.    Affirmed. 

Dodd,  Newman  &  Dodd,  for  plalntifl  In 
error.  Mayson,  Hill  &  McGiU,  for  defendant 
in  error. 

FISH,  P.  J.  The  Electric  Storage  Battery 
Company  sued  the  Bass  Dry  Goods  Company 
in  a  Justice's  court  upon  a  contract  and  open 
account,  and  obtained  Judgment  The  de- 
fendant carried  the  case  to  the  superior  court 
by  certiorari,  alleging  that  the  Judgment  was 
contrary  to  law  because  the  magistrate  had 
admitted  in  evidence  certain  Interrogatories 
which  had  not  been  properly  executed,  and 
other  inadmissible  documentary  evidence 
(which  constituted  all  the  evidence  submit- 
ted by  the  plaintiff),  and  asked  that  the  court 
render  a  final  Judgment  in  its  favor.  The 
Judge  sustained  the  certiorari  on  the  ground 
that  the  plaintiff's  evidence  was  inadmissi- 
ble, but  remanded  the  case  for  a  new  trial, 
and  the  defendant  excepted. 
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In  the  case  of  Seaboard  Alr-Llne  Railway 
T.  Blue,  120  Ga.  228,  47  S.  E.  5G9,  it  was 
held:  "When  the  only  error  alleged  In  a  pe- 
tition for  certiorari  is  that  the  verdict  there- 
in complained  of  is  contrary  to  law  and  to 
the  evidence,  and  it  appears  that  the  evi- 
dence demanded  a  v^dict  for  the  plaintiff  in 
certiorari,  the  superior  conrt  should,  of 
course,  sustain  the  certiorari;  hut  it  would 
be  erroneous  in  such  a  case,  though  there 
be  no  conflict  in  the  evidence,  to  render  a 
final  Judgment  in  his  favor.  This  is  so  for 
the  reason  that  in  such  a  case  the  error  com- 
plained of  is  not  'an  error  in  law  which 
must  finally  govern  the  case/  and,  further, 
because  it  could  not  be  known  with  certain- 
ty that  the  evidence  on  another  trial  would 
be  the  same" — citing  Holmes  v.  Pye,  107  Ga. 
784,  33  S.  E.  816;  Ala.  Great  Southern  R. 
Co.  V.  Austin,  112  Ga.  61,  37  S.  E.  91;  Wil- 
liams T.  Bradfield,  116  Ga.  705,  43  S.  E.  57. 
As  the  present  record  does  not  make  a  case 
•'where  the  error  complained  of  is  an  error 
of  law  which  must  finally  govern  the  case," 
but  only  the  erroneous  admission  of  certain 
evidence  which  made  out  the  plaintiff's  case, 
the  trial  judge  did  not  err  in  remanding  the 
case  to  the  justice  for  a  new  trial.  Grant- 
ing that,  bad  the  magistrate  refused  to  ad- 
mit the  evidence  of  the  plaintiff,  which  the 
superior  court  held  inadmissible,  a  verdict 
would  have  been  demanded  for  the  defend- 
ant in  the  absence  of  further  evidence  by 
the  plaintiff,  still  the  judge  did  not  err  in 
declining  to  render  a  final  judgment,  for  he 
could  not  have  known  that  in  the  event  of 
such  ruling  by  the  justice  the  plaintiff  would 
not  have  been  able  to  have  sustained  Its 
case  with  other  and  admissible  evidence; 
and,  further,  "because  it  could  not  be  known 
with  certainty  that  the  evidence  on  another 
trial  would  be  the  same." 

Judgment  afilrmed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J^  absent,  and 
LUMPION,  J.,  disqualified. 


(128  Ga.  6S1) 

MIXON  T.  STATE  (two  caaes). 
(Supreme  CovLTt  of  Georgia.     Aug.  2,  1905.) 

1.  Cbiiiiival  Law  — New  Tbiu,  —  EZzcessivs 
Sbntbncx. 

It  furnished  no  ground  for  a  motion  for  a 
new  trial  to  allege  that  the  sentence  imposed 
hj  the  court  upon  a  person  convicted  of  a 
criminal  offense  was  excessive. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Criminal  Law,  S  2^2.] 

2.  SaIIB— IlVSTRUOTIONB. 

A  headnote  to  a  decision  In  this  court, 
which  declares  that  under  the  facts  of  a  case 
then  under  consideration,  as  therein  stated,  It 
was  error  to  give  to  the  jury  a  certain  cliarge, 
is  not  an  appropriate  form  to  be  given  in  charge 
to  the  jury  in  another  case^  and  a  request  for 
that  purpose  was  properly  refused. 

3.  Homicide— Absault  with  Intent  to  Kux 
— evidencb. 

Two  cases  having  been  beard  in  this  court 
toother,  the  evidence  in  the  first  case  (Robert 
Mixou  V.  State)  was  sufficient  to  support  the 
verdict. 


4.  Sams-^itsttitablb  HoiaoiOB. 

The  distinction  between  justifiable  and  ex* 
cusable  homicide  has  been  abolished  in  this 
state.  Every  homicide  which  is  without  guilt 
is  now  classified  as  justifiable.  On  a  trial  based 
on  an  indictment  for  assault  with  intent  to 
murder,  therefore,  there  was  no  error  in  re- 
fusing to  give  in  charge  a  request  that :  **If  the 
homicide  would  have  Dcen  excusable  if  the  shot 
had  killed  the  man,  the  shooting  at  him  with- 
out killing  is  also  excusable.'* 

5.  Cbiminai«  Law— Instbuotionb. 

The  statement  that  "it  is  a  well-established 
maxim  of  law  that  it  is  better  to  let  one  hui)- 
dred  guilty  person.^  go  unpunished  than  to  imn- 
ish  one  innocent  person,"  is  not  a  proper  rule 
to  be  given  in  charge  to  the  jury,  and  a  re- 

?ue6t  embodying  such  principle  should  be  re- 
used. 

[Ed.  Note. — For  cases  in  point,  see  voL  14» 
Cent  Dig.  Criminal  Law,  S  1881.] 

6.  SAMlK-CnA&ACTEB  07  ACCUSED. 

Where  the  general  character  of  a  person 
accused  of  a  crime  was  not  attacked  or  put  in 
issue,  there  was  no  error  in  refusing  to  charge 
that  the  character  of  the  accused  is  presumed 
to  be  good  unless  shown  to  be  otherwise  by  the 
evidence. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Oiminal  Law,  |  183&] 

7.  Same— Presumptions. 

Where  two  persons  were  jointly  indicted 
as  principals  for  the  offense  of  assault  with  in- 
tent to  murder,  and  were  tried  separately,  and 
where  on  the  trial  of  th6  second  defendant  evi- 
dence was  introduced  on  t>ehalf  of  the  state 
showing  that  the  other  had  been  convicted,  the 
court  should  have  charged,  on  request,  that  the 
conviction  of  one  of  those  jointly  accused  cre- 
ated no  presumption  of  guilt  as  to  the  other. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Robert  Mixon  and  Andrew  Mixon  were 
separately  convicted  of  an  assault  with  in- 
tent to  murder,  and  hring  error.  In  the  case 
of  Rohert  Mlxon  affirmed;  in  the  case  of 
Andrew  Mixon  reversed. 

Robert  Mixon  and  Andrew  Mixon  were 
jointly  indicted  for  an  assault  with  Intent 
to  mnrder,  alleged  to  have  been  committed 
upon  one  Billy  Williams  by  shooting  him 
with  a  mnsket  They  were  tried  aeparataiy* 
Robert  being  first  tried.  Each  of  them  waft 
convicted,  each  moved  for  a  new  trial,  and 
upon  its  refusal  each  excepted.  The  two 
cases  were  argued  together  in  this  court* 
The  evidence  on  behalf  of  the  state  was 
substantially  the  same  in  each  case,  and 
was,  in  brief,  as  follows:  Williams  went  to 
the  house  of  one  Hattie  Jenkins.  While  he 
was  there  the  two  defendants  came  up.  An- 
other man  who  was  there  with  a  bicycle  de- 
sired to  leaVe,  and  asked  Andrew  Mixon» 
who  was  sitting  in  the  door,  to  get  up,  and 
let  him  out  Williams  said,  "Yes,  get  up, 
and  let  him  get  his  wheel  out"  Mixon  re- 
plied in  the  most  profane  language,  corsing 
Williams,  and  said,  **You  thlnk«  because  you 
got  your  pistol  sticking  up  there,  some- 
body's afraid  of  you.''  Williams  in  fact  had 
a  pistol  in  the  upper  pocket  of  his  coat, 
which  he  was  carrying  to  another  person. 
After  making  this  statement  Andrew  Mixon 
ran  to  his  own  home,  which  was  not  fur 
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away,  and  his  brother,  Robert,  followed  him. 
Williams  then  left  the  house.  Shortly  after- 
wards the  two  Mlxons  returned  with  a  gun, 
inquired  for  Williams,  and,  on  learning  that 
he  had  left,  followed  him.  On  overtaking 
him  Robert  Mlxon  had  the  gun.  Williams 
Inquired  what  he  was  going  to  do,  to  which 
he  replied  with  an  oath  and  a  vile  epithet 
that  he  was  going  to  kill  Williams.  The  lat- 
ter inquired,  for  what?  to  which  Mixon  an- 
swered, "Because  you  tried  to  hurt  my 
brother."  Williams  denied  this.  About  that 
time  Andrew  Mixon  came  up  with  a  stick. 
Williams  grabbed  the  gun,  and  asked  Robert 
Mixon  not  to  shoot  him.  Andrew  struck 
him  over  the  head.  He  staggered,  and  turn- 
ed loose  the  gun,  whereupon  Robert  Mixon 
shot  him.  He  denied  having  made  any 
threats,  or  having  taken  his  pistol  out  of 
his  pocket  A  witness  also  testified  that 
when  the  two  Mixons  went  to  the  Jenkins 
house  looking  for  Williams,  Robert  stated 
that  he  intended  to  kill  him  that  night;  that 
shortly  after  they  left  a  gun  was  fired,  and 
after  a  time  Andrew  came  back  to  the  house, 
and  stated  that  they  could  come  down  and 
get  Williams,  and  that  Robert  had  killed 
him.  In  Andrew's  case  a  bailiff  testified  that 
.  Robert  had  first  been  convicted  of  doing  the 
shooting,  but  that  during  his  trial  Andrew 
had  confessed  that  he  shot  Williams  with 
the  gun. 

Henry  S.  Jones,  for  plaintiffs  in  error.  J. 
S.  Reynolds,  Sol.  Gen.,  by  Jno.  M.  Graham, 
for  the  State. 

LUMPKIN,  J.  (after  stating  the  facts).  1. 
In  the  case  of  Robert  Mixon  one  ground  of 
the  motion  for  a  new  trial  was  that,  in  view 
of  the  recommendation  of  the  jury,  the  sen- 
tence of  five  years  in  the  penitentiary  was 
excessive.  This  is  not  a  proper  matter  for 
a  motion  for  a  new  trial. 

2.  Another  ground  was  that  the  court  re- 
fused a  request  to  give  in  charge  the  fol- 
lowing: "It  is  not  necessary,  however,  that 
it  appear  that  it  was  absolutely  necessary 
to  make  the  assanlt  in  order  to  save  .life. 
Therefore  when,  in  a  trial  for  assault  with 
Intent  to  murder,  the  accused  sets  up  the 
defense  that  he  inflicted  the  wounds  on  the 
prosecutor  to  prevent  the  commission  of  a 
felony  on  his  person,  and  the  evidence  both 
of  the  state  and  the  accused  is  directed  to 
the  truth  of  the  issue  thus  made,  it  is  error 
to  charge  the  jury,  in  effect,  that,  in  order 
for  the  accused  to  be  justified,  it  must  ap- 
pear that  the  danger  was  so  urgent  and 
pressing  at  the  time  of  the  difiiculty  that. 
In  order  to  save  his  own  life,  it  was  abso- 
lutely necessary  to  kill."  With  the  exception 
of  the  first  sentence,  this  request  is  a  lit- 
eral copy  of  the  third  headnote  in  the  case 
of  Heard  v.  State,  114  Ga.  90,  88  a  B.  909. 
We,  of  course,  hold  that  headnote  to  be 
sound  law;  but  it  contains  a  ruling  of  this 
court  as  to  what  was  an  erroneous  charge 


given  in  the  case  then  under  consideration. 
It  is  evident  that  the  court  in  the  present 
case  was  not  called  on  to  inform  the  Jury 
that  a  certain  charge  was  error.- 

3.  The  evidence  was  amply  sufficient  to 
support  the  verdict,  and  there  was  no  error 
in  overruling  the  motion  for  a  new  trial  in 
the  first  case. 

4.  In  the  case  of  Andrew  Mixon  error  Is 
assigned  because  the  court  refused  a  writ- 
ten request  to  give  in  charge  the  following: 
"If  the  homicide  would  have  been  excusable 
If  the  shot  had  killed  the  man,  the  shooting 
at  him  without  killing  Is  also  excusable." 
Under  the  law  of  this  state  the  distinction 
between  excusable  homicide  and  justifiable 
homicide  has  been  abolished.  Pen.  Code 
1895,  S  70.  Every  homicide  which  is  with- 
out guilt  is  now  classified  as  justifiable.  The 
use  of  the  word  "excusable"  in  connection 
with  a  charge  in  regard  to  homicide  is  there- 
fore inapt  in  this  state,  and  might  tend  to 
cause  the  jury  to  believe  that  a  homicide, 
although  not  justifiable,  was  yet  excusable. 
Under  the  common  law  this  would  have 
been  different.  The  request  in  the  shape  in 
which  it  was  made,  was  properly  refused. 

6.  The  court  was  requested  to  give  the 
following  charge:  "It  is  a  well-established 
maxim  of  law  that  it  is  better  to  let  one 
hundred  guilty  persons  go  unpunished  than 
to  punish  one  innocent  person."  The  re- 
fusal to  do  so  was  assigned  as  error.  The 
request  contains  an  abstract  statement, 
slightly  modified  from  the  usual  expression 
that  "it  is  better  that  ninety-nine  guUty  men 
should  escape  than  that  one  innocent  person 
should  suffer."  See  Boon  v.  State,  1  Ga.  621. 
Whether  or  not  this  Is  a  sound  maxim  In 
morals  or  sociology,  it  is  not  a  rule  of  law 
suitable  to  be  given  In  charge  by  a  presiding 
judge  to  a  jury.  We  have  It  on  tradition 
that  In  the  early  history  of  the  state  a  re- 
quest of  this  character  was  made,  and  the 
judge  of  the  trial  court  gave  it  In  charge, 
but  added  that.  In  his  opinion,  the  99  guilty 
men  bad  already  escaped. 

6.  Where  the  general  character  of  the 
accused  was  not  attacked  or  put  in  issue, 
there  was  no  error  In  refusing  to  charge  that 
the  character  of  the  accused  is  presumed  to 
be  good  unless  shown  to  be  otherwise  by  the 
evidence. 

7.  Some  of  the  other  requests  to  charge 
were  covered  by  the  general  charge.  Only 
one  other  need  be  specially  noticed.  The 
court  refused  to  charge,  on  request,  that, 
"where  several  are  jointly  Indicted,  the  con- 
viction of  one  creates  no  presumption  of 
guilt  as  to  any  of  the  others."  The  two  de- 
fendants were  jointly  Indicted  In  this  case. 
Robert  Mixon  was  first  tried,  and  convicted. 
If  this  fact  had  not  appeared  or  been  placed 
before  the  jury,  it  would  have  been  unneces- 
sary to  have  given  any  charge  on  the  sub- 
ject Nor  is  it  quite  clear  why  counsel  for 
the  state  saw  fit  to  prove  by  a  witness  that 
Robert  had  been  convicted.    As  lie  did  so. 
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however,  and  the  two  were  Jointly  Indicted 
as  principals,  and  the  evidence  for  the  state 
sought  to  show  that  the  two  were  acting  in 
conjunction,  the  court,  on  request,  should 
have  informed  the  Jury  that  the  conviction 
of  Robert  raised  no  presumption  of  guilt 
against  Andrew.  See  Ooxwell  v.  State,  66 
Ga.  309  (3),  315. 

In  the  case  of  Robert  Mixon  the  Judgment 
is  affirmed;  in  the  case  of  Andrew  Mlxon  the 
Judgment  is  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  G.  J.,  absent 


(123  Ga.  686) 

VAN  DYKE  V.  VAN  DYKE. 
(Supreme  Court  of  Georgia.     Aug.  3,  1905.) 

1.  Pbincipal  and  Agent— Liabilities— Co n- 
tbaot  undeb  seal. 

It  was  held  in  Lenney  v.  Finiey,  45  S.  E. 
593,  118  Ga.  718,  that  "the  rule  that  an  un- 
disclosed principal  shall  stand  liable  for  the 
contract  of  his  agent  does  not  apply  when  the 
contract  is  under  seal." 

2.  Sams. 

This  court  declines  to  overrule  that  de- 
cision. 

[Ed.  Note. — For  cases  in  point,  see  voL  40, 
Cent  Dig.  Principal  and  Agent,  S  516.] 

3.  Same— Evidence. 

If  one  lends  money  to  another  on  his  own 
credit,  and  takes  therefor  at  the  time  a  prom- 
issory note  under  seal,  payable  to  the  lender's 
order,  the  lender  cannot  afterwards  disregard 
such  note,  and  render  a  third  person  liable  for 
the  money  loaned,  on  the  ground  that  such  per- 
son was  the  principal  of  the  borrower,  which 
fact  was  unknown  to  the  lender  at  the  time 
when  the  loan  was  made. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  S  516.] 

(Syllabus  by  the  CJourt) 

Error  from  dty  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Mary  J.  Van  Dyke  against  Alice 
MI  Van  Dyke.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Mary  J.  Van  Dyke  brought  suit  against 
Alice  M.  Van  Dyke,  alleging  in  brief  as  fol- 
lows: The  defendant  is  indebted  to  the 
plaintiff  in  the  sum  of  $1,440,  besides  inter- 
est, which  indebtedness  was  created  as  fol- 
lows: On  April  25,  1880,  B.  A.  Van  Dyke, 
the  husband  of  the  defendant,  who  the  plain- 
tiff knew  had  been  the  owner  of  32  shares 
of  the  capital  stock  of  the  Merchants'  Na- 
tional Bank,  of  St.  Paul,  Minn.,  came  to  the 
plaintiff,  and  informed  her  that  the  stock 
had  been  assessed  45  per  cent  of  its  face 
value,  and  that  it  was  necessary,  in  order 
to  prevent  it  from  being  sold,  to  pay  the 
assessment,  and  that  he  should  send  to  the 
bank  at  once  the  amount  of  the  assessment, 
and  requested  plaintiff  to  lend  him  the  sum 
for  that  purpose.  Plaintiff  loaned  him  the 
amount,  and  the  money  was  used  in  paying 
off  and  discharging  the  assessment  of  the 
stock.  The  stock  was  in  fact  then  stand- 
ing on  the  books  of  the  bank  in  the  name  of 
the  defendant.  It  was  afterwards  sold,  and 
the  proceeds  were  sent  by  a  check  payable  to 


the  order  of  defendant,  and  were  used,  as 
defendant  claims,  by  her,  to  the  extent  of 
$1,440,  in  paying  for  certain  improvements 
on  land  which  she  claims  to  own.  At  the 
time  the  loan  was  made  the  plaintiff  did  not 
know  that  the  stock  stood  in  the  name  of 
the  defendant,  but  believed  that  it  belonged 
to  her  husband.  Believing  him  to  be  the 
true  owner,  she  took  from  him  a  note  for  the 
amount  of  the  loan.  A  copy  of  the  note  is 
attached  to  the  declaration.  She  has  since 
learned  that  at  the  time  she  made  the  loan 
Van  Dyke  was  acting  as  agent  for  his  wife 
in  borrowing  the  sum  to  pay  off  the  assess- 
ment on  the  stock.  Plaintiff  elects  to  pro- 
ceed against  the  defendant  as  the  undis- 
closed principal  for  whom  the  money  was 
borrowed.  By  reason  of  the  facts  aforesaid 
*'defendant  became  liable  to  plaintiff  in  the 
sum  of  $1,440  besides  interest."  The  copy  of 
the  note  attached  to  the  declaration  showed 
it  to  have  been  a  note  under  seal,  payable  to 
the  order  of  the  plaintiff,  and  signed  by  B. 
A.  Van  Dyke,  with  nothing  on  its  face  re- 
ferring to  defendant.  On  motion  the  court 
dismissed  the  action  on  two  grounds:  First, 
that  the  declaration  set  out  no  cause  of  ac- 
tion, for  the  reason  that  the  allegations  dis- 
closed that  it  was  based  on  a  contract  under 
seal,  and  in  such  a  case  the  law  would  not 
permit  the  plaintiff  to  proceed  against  the 
undisclosed  principal  when  discovered;  and, 
second,  that  the  allegations  of  the  petition 
disclosed  that  the  plaintiff  parted  with  her 
money  on  an  express  contract  under  seal, 
and  no  action  can  be  maintained  against  the 
defendant  for  money  had  and  received.  The 
plaintiff  excepted. 

W.  W.  Haden  and  R.  O.  Lovett,  for  plain- 
tiff in  error.  Culberson  &  Johnson,  for  de- 
fendant in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
The  general  rule  with  reference  to  holding 
an  undisclosed  principal  liable  upon  the  con- 
tract of  his  agent  is  thus  stated  in  Civ.  Code 
1805,  S  3024:  "If  an  agent  fails  to  disclose 
his  principal,  yet,  when  discovered,  the  per- 
son dealing  with  the  agent  may  go  directly 
upon  the  principal,  under  the  contract,  un- 
less the  principal  shall  have  previously  ac- 
counted and  settled  with  the  agent"  This 
is  a  codification  of  the  law  as  it  stood  prior 
to  the  original  Code  of  1863,  and  is  not  an 
innovation  resulting  from  legislative  enact- 
ment In  Lenney  v.  Finiey,  118  Ga.  718,  45 
S.  E.  593,  it  was  held  that:  "The  rule  that 
an  undisclosed  principal  shall  stand  liable 
for  the  contract  of  his  agent  does  not  apply 
when  the  contract  is  under  seal.  Accord- 
ingly, a  lease  under  seal,  executed  by  an 
agent  as  lessee  in  his  individual  name,  and 
which  does  not  purport  to  be  executed  on 
behalf  of  the  principal,  is  not  binding  upon 
the  latter,  although  it  appears  from  extrinsic 
evidence  that  the  lessee  was  the  general 
agent  to  conduct  a  business  for  his  principsl, 
and  that  the  premises  were  leased  to  be  useo 
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in  such  busln^ssi'*  We  are  asked  to  review 
and  reverse  tliis  decision,  but  tlie  court  de- 
clines to  change  tlie  ruling  then  made.  An 
examination  of  the  authorities  cited  in  the 
opinion  will  show  that  it  was  not  without 
foundation.  In  Merchants'  Bank  v.  Central 
Bank,  1  Ga.  418,  44  Am.  Dec.  665,  it  was 
said:  "In  the  execution  of  instruments  un- 
der seal  by  an  agent  the  general  rule  is  that 
It  must  purport  upon  its  face  to  be  the  con- 
tract of  the  principal,  and  his  name  must  be 
Inserted  In  it,  and  signed  to  it"  See,  also, 
€k)mpton  v.  Cassada,  32  Ga.  428  (compare 
Tenant  v.  Blacker,  27  Ga.  418;  as  to  the 
execution  of  a  power,  see  Terry  v.  Rodahan, 
79  Ga.  278,  5  S.  E.  38,  11  Am.  St.  Rep.  420); 
Graham  v.  Campbell,  56  Ga.  258.  In  1  Am. 
&  Eng.  Enc.  L.  (2d  Ed.)  1141,  it  is  said:  "It 
has  been  laid  down  as  a  common-law  doc- 
trine that,  when  a  contract  is  made  by  an 
Instrmnent  under  seal,  no  one  but  a  party  to 
the  instrument  is  liable  to  be  sued  upon  it, 
and  therefore,  if  made  by  an  agent  or  at- 
torney, it  must  be  in  the  name  of  the  prin- 
cipal, in  order  that  he  may  be  a  party,  be- 
cause otherwise  he  is  not  bound  by  It. 
♦  ♦  ♦  Some  of  the  later  decisions,  how- 
ever, qualify  this  doctrine  by  holding  that 
when  a  sealed  contract  has  been  executed 
in  such  form  that  it  is  in  law  the  contract 
of  the  agent,  and  not  of  the  principal,  but 
the  principal's  interest  in  the  contract  ap- 
pears upon  its  face,  and  he  has  received  the 
benefit  of  the  performance  by  the  other  par- 
ty, and  has  ratified  and  confirmed  it  by  acts 
in  pais,  and  the  contract  is  one  which  would 
have  been  valid  without  a  seal,  the  instru- 
ment will  be  binding  on  the  principal."  In 
the  note  attached  to  the  declaration  there  is 
nothing  to  indicate  that  it  was  executed  by 
Van  Dyke  as  agent,  or  that  his  wife  was  in 
any  way  connected  with  it  Indeed,  no  ref- 
erence to  her  or  to  any  agency  is  made  in 
the  paper.  See  Briggs  v.  Partridge,  64  N.  Y. 
357,  21  Am.  Rep.  617;  Mechem  on  Agency, 
§§  701,  702,  and  note;  Clark  on  Contracts,  S 
275,  p.  519;  Bishop  on  Contracts,  §§  426, 
1070;  Evans  v.  Wells  &  Spring,  22  Wend. 
324 — in  which  several  interesting  opinions 
were  filed.  Some  courts  hold  that  negotiable 
instruments  do  not  fall  within  the  general 
rule,  and  that  an  unnamed  principal  can- 
not be  sued  on  them.  See  Clark  on  Con- 
tracts, §  275,  p.  519  and  notes. 

It  is  contended  that  the  rule  applies  only 
to  instruments  which  were  specialties  at 
common  law,  as  to  which  a  seal  was  neces- 
sary; and  that  in  cases  where  the  instru- 
ment would  be  valid  without  a  seal  the  ad- 
dition of  a  seal  would  not  bring  it  within 
the  rule.  There  are  some  authorities  hold- 
ing or  tending  to  hold  this  to  be  the  rule. 
See  Stowell  v.  Eldred,  39  Wis.  614;  Wagoner 
V.  Watts,  .44  N.  J.  Law,  126;  Shuetze  v. 
Bailey,  40  Mo.  69,  75.  The  distinction  drawn 
in  this  line  of  autliorities,  however,  has  not 
been  followed  in  Georgia.  In  the  case  of 
Lenney  v.  Finley,  supra,  the  instrument  un- 


der consideration  was  a  lease  for  a  term 
less  than  two  years,  which,  under  our  law, 
conveyed  no  interest  in  land,  and  could  have 
been  executed  without  any  seal.  In  Rowe  v. 
Ware,  30  Ga.  278,  it  was  held  that  "the  sig- 
nature of  a  sealed  instrument  by  an  agent, 
the  principal  not  being  present  is  not  bind- 
ing on  the  principal,  unless  the  authority  of 
the  agent  be  under  seal."  In  the  body  of 
the  opinion  it  is  said:  "But  it  was  said  that 
the  bond  need  not  have  been  under  seal, 
though  in  point  of  fact  it  was  so,  and  there 
fore  the  seal  might  be  disregarded.  Not  so. 
The  question  was  whether  Taylor  had  au 
thority  to  sign  the  names  of  Hooks  and  Hern- 
don  to  this  bond  as  it  is — sealed  as  it  is. 
Whether  a  bond  without  a  seal  (to  use,  for 
convenience,  a  short  but  inaccurate  phrase) 
would  be  valid  has  nothing  to  do  with  the 
case,  for  there  was  no  such  paper  in  the 
case."  This  was  reaflirmed  in  Overman  v- 
Atkinson.  102  Ga.  750,  29  S.  E.  758. 

It  is  further  contended  that  a  note  under- 
seal  does  not  fall  within  this  rule.  At  com- 
mon law  a  note  under  seal  was  unknown. 
Such  an  instrument  more  nearly  approximat- 
ed a  "single  bond."  Broom's  Common  Law 
(9th  Ed.)  272,  484;  Sivell  v.  Hogan,  119  Ga. 
170,  46  S.  E.  67.  It  Is  unnecessary  to  dis- 
cuss the  exact  status  of  a  sealed  note.  In 
Albertson  v.  Holloway,  16  Ga.  377,  its  na- 
ture was  considered,  and  it  was  held  that  a 
plea  of  failure  of  consideration  could  be 
made  to  a  suit  based  on  it  In  other  cases 
there  have  been  intimations  that  a  presump- 
tion of  a  consideration  arose  from  the  pres- 
ence of  a  seal,  but  that  It  might  be  rebutted. 
See  Neil  v.  Bunn,  58  Ga.  583;  Slmms  v.  Lide, 
94  Ga.  553,  21  S.  E.  220.  In  Weaver  v.  Cos- 
by, 109  Ga.  310,  34  S.  B.  680,  Mr.  Justice 
Lewis  said  that  an  instrument  then  before 
the  court,  being  under  seal,  "raised  a  strong 
presumption  of  law"  that  it  was  founded 
upon  a  consideration.  In  Sivell  v.  Hogan, 
U9  Ga.  167,  169,  170,  46  S.  E.  67,  the  opinion 
was  strongly  expressed,  although  no  direct 
ruling  was  made,  that  a  seal  raises  a  con- 
clusive presumption  of  the  existence  of  a 
consideration  at  the  time  the  contract  was 
entered  into,  but  not  that  it  has  not  since 
failed,  either  wholly  or  partially;  and,  ac> 
cordingly,  that  want  of  consideration  can 
not  be  pleaded,  but  failure  of  consideration 
may  be.  Whether  the  presumption  thus  rais^ 
ed  is  disputable  or  conclusive,  the  fact  of 
being  under  seal  gives  to  the  note  a  char 
acter  which  it  would  not  have  otherwise. 
Moreover,  the  statute  of  limitations  in  re- 
gard to  a  note  under  seal  and  one  without 
a  seal  is  not  the  same.  Civ.  Code  1895,  §§ 
3765,  3767.  Section  3634  of  the  Civil  Code 
of  1895  reads  as  follows:  "A  specialty  is  a 
contract  under  seal,  and  is  considered  by  the 
law  as  entered  into  with  more  solemnity,  and 
consequently  of  higher  dignity,  than  ordi- 
nary simple  contracts."  Under  the  strict 
commercial  law  prevailing  in  some  jurisdic- 
tions, a  note  under  seal  and  payable  to  a 
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named  person  or  order  is  deemed  not  nego- 
tiable, but  In  this  state  it  is  treated  as  ne- 
gotiable. Farrar  v.  Bank  of  New  York,  90 
Ga.  331,  17  S.  E.  87;  Porter  ▼.  McCollum,  16 
Ga.  528.  It  is  apparent  that  a  note  under 
seal  occupies  a  different  position  in  several 
respects  from  one  which  is  not  so.  Hence  it 
Is  not  to  be  treated  merely  as  a  simple  con- 
tract, and  the  seal  rejected  as  surplusage. 
We  think  it  does  fall  within  the  rule  an- 
nounced in  Lenney  y.  Flnley,  supra.  From 
what  has  been  said  it  follows  the  plaintiff 
could  not  have  recovered  against  the  defend- 
ant on  the  note  given  by  the  husband  of  the 
latter. 

It  is  contended,  however,  that,  whether 
the  plaintiff  can  recover  on  the  note  or  not, 
she  has  a  cause  of  action  against  the  defend- 
ant aside  from  the  note,  under  the  facts  al- 
leged. The  case  of  Farrar  v.  Lee,  10  App. 
Div.  130,  41  N.  Y.  Supp.  672,  was  very  sim- 
ilar to  that  now  under  consideration.  It  is 
there  said:  "That  the  liability  rested  en- 
tirely upon  the  bond,  in  which  any  prelim-, 
inary  contract  was  merged;  that,  as  the 
bond  was  signed  by  Tanner  [the  agent]  in 
his  own  name,  and  not  as  agent  for  Lee  [the 
principal],  it  was  not  competent  to  transfer 
by  parol  evidence,  or  in  any  other  way,  from 
Tanner  to  Lee,  the  obligation  which  Tanner 
had  assumed  personally."  In  the  case  of 
Lenney  v.  Flnley,  supra,  it  was  contended 
that,  if  the  concealed  principal  was  not  lia- 
ble on  the  contract  of  lease  by  reason  of  its 
being  under  seal,  nevertheless,  having  occu- 
pied the  premises  and  used  them  for  the  pur- 
pose of  conducting  ousiness,  she  was  liable 
to  the  plaintiff.  This  contention  was  denied 
by  the  court  In  the  case  of  Maddox  v.  Wil- 
son, 91  Ga.  39,  16  S.  E.  213,  no  opinion  was 
written.  The  third  headnote  appears  to  con- 
flict with  the  ruling  here  made.  The  deci- 
sion was  made  by  two  Justices,  and  not  by  a 
full  bench,  and  was  disapproved  in  Lenney 
V.  Finley,  supra. 

Under  the  allegations  of  the  petition  the 
trial  court  committed  no  error  in  sustaining 
the  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent 


(lSSGa.667) 

LAMAR,  TAYLOR  &  RILEY  DRUG  CO.  v. 
LAMAR  et  al. 

(Supreme  Court  of  Georgia.     Aug.  3,  1905.) 

1.  AfPBIX  —  ASSIONlfENT  OP  EBBOB  —  SUFFI- 
CIENCT. 

An  assignment  of  error  to  the  effect  that 
the  court  erred  in  sustaining  a  motion  to  "rule 
out  all  of  the  evidence  tending  to  show*'  a 
given  state  of  facts,  without  specifying,  either 
literally  or  in  substance,  the  evidence  which 
was  ruled  out  presents  no  question  upon  which 
this  court  can  pass. 

[Ed.   Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  §  2905.] 

2.  Samb— Bill  of  Exceptions. 

The  bill  of  exception.s  failing  to  clearly 
show  upon  what  evidence  the  jud^ent  direct- 


ing a  verdict  was  predicated,  it  cannot  be  de- 
termined whether  that  jud^ent  was  or  was 
not  erroneous;  and,  as  it  is  incumbent  upon 
the  complaining  party  to  affirmatively  show  er- 
ror, an  affirmance  of  the  judgment  must  result. 
[Ed.  Note. — ^For  cases  in  point,  see  voL  8^ 
Cent.  Dig.  Appeal  and  Eirror,  i  2912.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Bobt 
Hodges,  Judge. 

Action  by  H.  J.  Lamar  and  W.  D.  Lamar, 
executors,  against  the  Lamar,  Taylor  &  Riley 
Drug  Company.  Judgment  for  plaintiffs. 
Defendant  brings  error.    Afflnhed. 

Lane  &  Park,  for  plaintiff  in  error.  Hall 
&  Wimberly  and  Dessau,  EEarris  &  Harris, 
for  defendants  in  error. 

CANDLER,  J.  This  was  an  action  by  H. 
J.  Lamar  and  W.  D.  Lamar,  as  executors  of 
H.  J.  Lamar,  deceased,  against  the  Lamar, 
Taylor  &  Riley  Drug  Company,  to  recover 
$4,638.83  principal,  besides  interest,  alleged 
to  be  the  balance  due  on  a  promissory  note 
for  $25,000,  made  by  the  defendant,  and  pay- 
able to  the  plaintiffs.  The  note,  a  copy  of 
which  was  set  out  in  the  petition,  recited 
that  it  was  "given  as  part  purchase  money 
as  per  terms  of  contract  and  agreement  dat- 
ed December  27,  1901,  by  and  between  the 
Taylor  &  Peek  Drug  Company  and  H.  J.  141- 
mar  and  W.  D.  Lamar,  executors  of  the  es- 
tate of  H.  J.  Lamar."  The  defendant  admit- 
ted the  execution  of  the  note  sued  on,  but 
pleaded,  as  stated  in  the  bill  of  exceptions, 
accord  and  satisfaction,  failure  of  considera- 
tion, recoupment,  set-off,  and  fraud.  *At  the 
trial,  after  hearing  evidence,  the  court  direct- 
ed a  verdict  for  the  plaintiff  for  $3,335.26 
principal,  $507.88  interest,  and  costs,  and  the 
defendant  brought  the  case  by  direct  bill  of 
exceptions  to  this  court  for  review. 

The  bill  of  exceptions  sets  out  at  length 
the  evidence  introduced  on  the  trial,  and  re- 
cites that  after  the  Introduction  of  this  evi- 
dence the  plaintiffs  ''moved  to  rule  out  all 
of  the  evidence  showing  or  tending  to  show 
any  representations  made  by  the  parties,  or 
either  of  them,  prior  to  the  execution  of  the 
contract,  upon  the  ground  that  such  testi- 
mony tended  to  vary  the  terms  of  t^e  writ- 
ten contract  of  sale  between  the  executors 
and  the  defendant  company,  and  upon  the 
ground  that  all  such  were  merged  in  the 
written  contract."  It  is  also  recited  that, 
••after  argument  had,  the  court  sustained  the 
motion  to  rule  out  all  of  the  evidence  tend- 
ing to  show  any  representation  made  on  the 
part  of  the  plaintiff  or  plaintiffs,  either  or 
both  of  them,  prior  to  the  making  and  execu- 
tion of  the  contract";  and  this  ruling  is  as- 
signed as  error.  The  defect  in  such  an  as- 
signment of  error  should  be  readily  appar- 
ent No  particular  evidence  is  pointed  out 
as  having  been  excluded  by  the  trial  judge; 
but  the  court  is  asked  to  search  exhaustively 
through  the  entire  evidence,  culling  there- 
from that  which,  In  its  opinion,  shows  or 
tends  to  show  a  given  state  of  facts,  con- 
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elder  that  eridence  as  ruled  ont»  and  decide 
whether  Its  rejection  was  error.  It  is  hardly 
necessary  to  say  that  this  Is  a  task  which 
the  law  does  not  Impose  upon  us,  and  which 
we  cannot  undertake  to  perform.  No  prin- 
ciple of  law  Is  more  firmly  established  then 
that  an  assignment  of  error  upon  the  ad- 
mission or  rejection  of  evidence  must  set  the 
evidence  out,  either  literally  or  in  substance; 
and  this  is  true  whether  the  assignment  be 
made  in  a  motion  for  a  new  trial  or  tn  a 
bill  of  exceptions.  9  Enc.  Dig.  Ga.  Rep.  702. 
And  in  the  present  case  it  cannot  be  said 
that  the  assignment  of  error  sets  out  the  evi- 
dence even  in  substance,  for  it  refers  to  a 
voluminous  mass  of  testimony,  from  which, 
as  already  stated,  the  court  must,  in  order 
to  pass  upon  the  question  presented,  pick  out 
that  which,  in  its  opinion,  shows  or  tends  to 
show  a  given  state  of  facts.  Counsel  mak- 
ing the  motion  to  rule  out  should  have  been 
required  to  specify  the  exact  evidence  deslreJ 
ruled  out,  and  the  bill  of  exceptions  should 
and  would  in  that  event  have  with  certainty 
indicated  that  which  was  excluded.  We  are 
clear,  therefore,  that  the  assignment  of  er- 
ror upon  the  rejection  of  evidence  presents 
nothing  upon  which  this  court  can  Intelli- 
gently pass;  and  this,  in  turn,  leaves  us  In 
a  similar  predicament  as  to  the  remaining 
assignment  of  error,  viz.,  that  the  court  err- 
ed in  directing  a  verdict  in  favor  of  the  plain- 
tiffs. For  we  have  before  us  a  mass  of  evi- 
dence, some  of  which  we  are  assured  was 
ruled  out  by  the  trial  judge.  Whether  that 
which  is  left  will  authorize  the  direction  of  a 
verdict  we  are  unable  to  say,  because  we  are 
not  in  a  position  to  separate  the  wheat  from 
the  chaff — ^to  say  which  of  the  evidence  it 
was  that  was  left  in,  and  upon  which  the 
direction  of  a  verdict  was  based.  It  is  in- 
cumbent upon  the  complaining  party  to  show 
error,  and  to  specify  It  plainly  and  distinctly. 
In  the  present  case  this  was  not  done,  and 
an  affirmance  of  the  judgment  must  result 

Judgment  affirmed.    All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent 


C12SOft.M7) 

Mcintosh  county  com'rs  v.  aikbn 
canning  co. 

(Supreme  Court  of  Georgia.    Aug.  3,  1005.) 

1.  Pajitibs— Misitomeb— Mods  of  Objeotior. 

Where,  in  a  civil  case,  the  party  proceeded 
against  is  designated  and  described  by  a  wrong 
name,  the  objection  of  misnomer  should  be  talc- 
en  b^  a  plea  in  abatement,  and  not  by  a  motion 
to  dismiss. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  S7, 
Cent  Dig.  Parties,  §  156.] 

2.  Samb— Objections  Waived. 

Where,  in  such  a  case,  the  party  defend- 
ant, whether  a  corporation  or  a  natural  per- 
son, appears,  and  pleads  to  the  merits  by  the 
true  name,  without  raising  the  objection  of  mis- 
nomer, the  error  as  to  the  name  of  such  party 
is  waived. 

[EM.  Note. — ^For  cases  in  point  see  vol.  37, 
Cent  Dig.  Parties,  §  177.] 


8.   MANDAMUS--QtTESTI0I7S  FOB  JUBT. 

Where,  upon  the  hearing  of  an  application 
for  mandamus,  it  appears  from  the  answer  of 
the  respondent  to  the  mandamus  nisi  that  issues 
of  fact  are  involved  in  the  cause,  which  are 
material  to  a  proper  determination  of  the  same, 
it  is  erroneous  to  grant  a  mandamus  absolute^ 
without  submitting  such  issues  to  a  jury. 

[Ed.  Note. — For  cases  in  point  see  vol.  83, 
Cent  Dig.  Mandamus.  |§  378,  386.] 

(Syllabus  by  the  Qourt) 

Brror  from  Superior  Court,  Mcintosh  Coun- 
ty; P.  m  Seabrook,  Judge. 

Application  by  the  Ailcen  Canning  Com- 
pany for  vrrlt  of  mandamus  against  the  board 
of  commissioners  of  the  county  of  Mcintosh 
and  dty  of  Darlen.  From  a  Judgment  grantr 
Ing  the  writ,  defendant  brings  error.  Re- 
versed. 

The  Aiken  Canning  Company  brought  a 
petition  for  mandamus  against  "the  board 
of  commissioners  for  the  county  of  Mcintosh 
and  city  of  Darien,"  alleging  that  the  de- 
fendant was  a  corporation,  having  charge 
and  control  of  the  county  affairs  of  Mcin- 
tosh county,  Ga.  In  the  petition  It  was  al- 
leged that  the  petitioner,  desiring  to  trans- 
plant oysters.  In  accordance  with  the  provi- 
sions of  the  Political  Code,  §  1694,  applied 
by  petition  to  the  defendant  in  the  terms 
of  this  Code  section  for  Its  consent  and  ap- 
proval of  petitioner's  proposed  action;  that 
the  defendant,  In  violation  of  petitioner's 
rights,  failed  and  refused,  and  still  failed 
and  refused,  to  give  its  consent  and  ai^roval 
as  required  by  law.  A  copy  of  the  plaintiff's 
application  to  the  defendant  was  attached 
to  the  petition  for  mandamus.  The  prayer 
was  for  the  writ  of  mandamus,  directed  to, 
the  defendant,  commanding  and  requiring  it 
to  give  Its  consent  and  approval  to  the  ac- 
tion desired  by  the  plaintiff.  The  facts  al- 
leged in  the  petition  were  verified  by  the  affi- 
davit of  the  general  manager  of  the  can- 
ning company.  A  rule  nisi  was  granted  on 
April  20,  1905,  requiring  the  defendant  to 
show  cause,  etc.,  on  the  fourth  Monday  in 
May,  1905,  and  ordered  served  upon  the  de- 
fendant; and  process  was  issued  requiring 
the  defendant  to  answer  the  plaintiff's  peti- 
tion at  the  next  term  of  the  superior  court 
of  Mcintosh  county.  On  May  15,  1905,  the 
defendant  filed  its  answer,  which,  after  stat- 
ing the  case,  began  as  follows:  "And  now 
comes  the  commissioners  of  Mcintosh  coun- 
ty, a  corporation,  that  has  been  served  as 
the  defendant  in  the  above-entitled  cause, 
and,  answering,  says,"  etc.  In  this  answer 
the  "commissioners  of  Mcintosh  county"  ad- 
mitted that  the  petition  a  copy  of  which  was 
attached  to  the  plalntifl^s  petition  for  man- 
damus was  presented  to  *it"  and  that  *Mt*' 
failed  and  refused  to  give  its  consent  as 
therein  prayed  for,  but  denied  that  such  re 
fusal  was  in  violation  of  the  plaintiff's  rights. 
It  alleged  that  there  was  no  such  territory 
within  the  county  of  Mcintosh  as  is  cov- 
ered by  section  1694  of  the  Political  Code, 
and  to  which  the  defendant  could  grant  the 
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privileges  that  had  been  asked  for  by  the 
plaintiff,  and  that  all  tne  oyster  beds  within 
the  limits  of  the  county  and  within  1,000 
feet  of  the  shore  line  at  mean  low  tide  are 
either  leased,  owned  by  persons,  or  are  such 
beds  as  are  resorted  to  by  the  citizens  of  the 
state  for  procuring  oysters  for  consumption 
or  for  sale;  and  that  a  mandamus  would  be 
nugatory  and  fruitless,  and  should,  under 
the  Civil  Code,  §  4870,-  be  refused.  The 
case  came  on  to  be  tried  at  the  May  term 
of  the  superior  court,  when  the  defendant 
"moved  to  dismiss  the  proceedings  in  said 
case  as  to  it,  because  the  petition  and  rule 
nisi  served  upon  it  was  a  proceeding  against 
the  *board  of  commissioners  for  the  county 
of  Mcintosh  and  city  of  Darien,'  and  not 
against  the  'commissioners  of  Mcintosh 
county.* "  The  court  overruled  this  motion, 
and  the  defendant  excepted.  The  plaintiff 
offered  an  amendment  to  its  petition,  chan- 
ging the  name  of  the  defendant  so  that  it 
should  read  "commissioners  of  Mcintosh 
county,'*  which  amendment  was  allowed  by 
the  court  over  the  objection  of  the  defend- 
ant, to  which  ruling  the  defendant  also  ex- 
cepted. "Plaintiff  then  orally  moved  the 
court  to  make  the  mandamus  absolute,  claim- 
ing that  the  answer  of  the  defendant  did  not 
admit  of  the  introduction  of  any  evidence, 
and  had  not  raised  any  question  of  fact  that 
could  be  determined  at  that  time;  and,  after 
argument  of  counsel,  the  court  sustained  the 
motion  of  plaintiff,  and  adjudged  and  de- 
creed that  the  mandamus  absolute  issue  as 
prayed,"  to  which  ruling  and  Judgment  the 
xLefendant  excepted. 

Chas.  M.  Tyson,  for  plaintiff  in  error.  Kay, 
Bennett  &  Conyers,  for  defendant  in  error. 

FISH,  P.  J.  (after  stating  the  facts).  1,  2. 
The  proper  method  by  which  to  have  raised 
the  question  made  by  the  motion  to  dismiss 
was  by  plea  in  abatement,  which  has  not 
been  abolished  in  this  state.  But,  irrespec- 
tive of  the  method  adopted,  the  objection 
came  too  late.  The  defendant  had  appeared 
and  filed  its  defense  to  the  merits,  admitting 
in  its  answer  that  it  had  been  served  as  the 
defendant  in  the  case.  All  the  authorities 
recognize  the  dilatory  nature  of  the  objec- 
tion upon  the  ground  of  misnomer  of  the 
defendant,  and  the  necessity  of  making  it 
as  such.  14  Enc.  PI.  &  Pr.  296.  The  ob- 
jection must  be  taken  in  limine,  and  the 
cases  hold  that  where  a  party,  whether  a 
natural  person  or  a  coi*poration,  is  sued  un- 
der a  wrong  name,  and  appears  and  pleads 
by  the  true  name,  without  raising  the  ob- 
jection of  misnomer,  the  error  is  waived, 
and  the  defendant  will  be  concluded.  Rhodes 
V.  Louisville,  121  Ga.  553,  49  S.  E.  681;  Mc- 
Creery  v.  Everding,  54  Cal.  168;  Gilbert  v. 
Nantucket  Bank,  5  Mass.  07;  City  of  King- 
fisher  V.  Pratt,  4  Okl.  284,  43  Pac.  1068; 
Hammond  v.  Starr,  79  Cal.  556.  21  Pac.  971 
(where  the  defendant  was  sued  as  'V^tna 


Iron  Works,  a  corporation,"  when  the  true 
name,  by  which  it  appeared  and  pleaded, 
was  **iEtna  Iron  Works  Company");  Board 
of  Commissioners  v.  Huffman,  134  Ind.  4, 
31  N.  E.  570  (where  the  complaint  was 
against  "The  County  of  Huntington,"  when 
it  should  have  been  (igainst  "The  Board  of 
Commissioners  of  Huntington  County");  Chi- 
cago &  Alton  R.  Co.  V.  Helnrich,  57  111.  App. 
399,  afltaned  157  111.  388,  41  N.  B.  860  (where 
the  defendant)  the  "Chicago  and  Alton  Rail- 
road Company,*'  was  misnamed  in  the  dec- 
laration as  the  "Chicago,  Alton  and  St  Louis 
Railroad  Company").  This  rule  is  especially 
applicable  in  this  state,  where  all  misnomers 
in  civil  proceedings,  •'whether  in  the  Chris- 
tian names  or  surnames,**  may,  on  motion, 
"be  amended  and  corrected  instanter,  with- 
out working  unnecessai^  delay  to  the  party 
making  the  same.**  Civ.  Code,  S  5102.  This 
section  applies  to  corporations  as  well  as  to 
natural  persons.  Central  Railroad  v.  Rogers, 
66  Ga.  252;  Johnson  v.  Central  Railroad,  74 
Ga.  397;  Chattanooga  R.  Oo.  v.  Jackson,  86 
Ga.  676,  13  S.  E.  109.  It  follows  that  the 
court  did  not  err  in  allowing  the  amend- 
ment which  corrected  the  misnomer  as  to 
the  defendant  As  the  plaintiff  had  the 
right  to  make  this  amendment  at  any  stage 
of  the  cause,  it  also  follows  that,  even  if 
the  court  had  erred  In  overruling  the  de- 
fendant's motion  to  dismiss,  such  error  would 
have  been  cured  by  this  amendment 

8.  In  our  opinion,  the  court  erred  in  hold- 
ing that  the  answer  did  not  raise  any  ques- 
tion of  fact  to  be  determined  by  a  Jury,  and 
in  making  the  mandamus  absolute  upon  the 
admissions  of  the  defendant  in  its  answer. 
The  section  of  the  Political  Code  under 
which  the  application  to  the  board  of  com- 
missioners was  made  by  the  canning  com- 
pany is  as  follows:  "It  shall  not  be  lawful 
to  take  or  catch  any  oysters  in  any  of  the 
waters  of  this  state  with  or  by  a  scoop,  rake, 
drag,  or  dredge,  or  by  the  use  of  any  other 
instrument  than  the  oyster-tongs  heretofore 
in  general  use  for  taking  oysters,  except 
within  the  waters  more  than  one  thousand 
feet  distant  from  the  shore-line  at  ordinary 
mean  low  tide.  Oysters  may  be  taken  by 
any  means  or  device  from  any  private  bed 
by  the  owner  or  lessee  thereof,  and  for  the 
purpose  of  transplanting  to  other  beds  in 
this  state  from  territory  unleased  within  said 
limits  of  one  thousand  feet;  but  in  the  last 
case,  only  upon  the  consent  and  approval  of 
the  county  commissioners  for  the  county 
within  which  said  territory  may  be  located, 
or  upon  the  consent  and  approval  of  the  ordi- 
nary of  those  counties  which  may  have  no 
board  of  county  commissioners,  which  con- 
sent shall  be  given  In  all  cases  in  which  ap- 
plication is  made  for  the  purpose  of  trans- 
planting oysters  to  other  beds  within  the  wa- 
ters of  this  state,  from  such  beds  as  are  not 
resorted  to  by  the  citizens  of  this  state  for 
the  purpose  of  procuring  oysters  for  con- 
sumption or  for  sale.*'    Pol.  Code,  f  1694. 
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The  position  of  the  defendant  in  error  Is 
that,  as  its  application  was  for  permission 
to  take  oysters,  for  the  purpose  of  trans- 
planting to  other  beds  within  this  state,  from 
such  public  oyster  beds  as  are  not  resorted  to 
by  the  citizens  of  this  state  for  the  purpose 
of  procuring  oysters  for  consumption  or  for 
sale,  the  board  of  commissioners  had  no  dis- 
cretion whateyer  in  the  matter,  but  was 
bound  to  grant  the  application,  upon  its  mere 
presentation,  whether  there  were  any  such 
beds  within  the  county  of  Mcintosh  or  not; 
and  the  judge  below  evidently  took  the  same 
view  of  the  matter.  We  think  this  is  too 
literal  a  construction  of  the  statute.  If  the 
law  means  this,  it  is  strange  that  the  Legis- 
lature should  have  required  that  any  appli- 
cation should  be  made  to  the  board  of  county 
commissioners  or  ordinary,  as  the  case  may 
be,  for  permission  to  take  oysters  within  the 
limit  defined,  by  any  means  or  device,  for 
the  purpose  of  transplanting  to  other  beds 
within  this  state,  from  such  beds  as  are 
not  resorted  to  by  the  citizens  of  this  state 
for  the  purpose  of  procuring  oysters  for  con- 
sumption or  for  sale.  Why  require  the  ap- 
plication to  be  made  to  the  board  of  com- 
missioners^  If  under  no  circumstances  the 
board  can  refuse  to  grant  it?  It  seems  to 
us  that  the  purpose  In  requiring  the  ap- 
plication to  be  made  in  such  a  case  as  this 
must  be  to  protect  the  oyster  beds  of  a 
county  from  depredation  by  any  and  every- 
body who  might  undertake  to  gather  oysters 
therefrom,  by  the  use  of  any  sort  of  means 
or  device  that  they  might  see  fit  to  employ, 
under  the  pretense  of  taking  them,  for  the 
purpose  of  transplanting  within  the  waters 
of  this  state,  from  unleased  lands  not  re- 
sorted to  by  the  citizens  of  the  state  for  the 
purpose  of  procuring  oysters  for  consump- 
tion or  sale.  We  are  of  opinion  that  under 
this  section  of  the  Code  the  proper  county 
authority  has  at  least  the  power  of  passing 
upon  the  bona  fides  of  the  application,  and 
of  refusing  to  grant  it  if  the  circumstances 
are  such  as  to  warrant  the  conclusion  that 
the  application  Is  not  In  fact  made  for  the 
purpose  therein  expressed,  or  If  there  are  no 
oyster  beds  within  the  waters  of  the  county 
to  which  the  consent  asked  for  could  apply. 
In  the  application  of  the  canning  company 
to  the  board  of  commissioners  It  was  alleged 
that  the  applicant  was  'the  owner  and  lessee 
of  large  territory  of  oyster  beds  and  lands 
situate,  lying,  and  being  In  the  waters  of  Mc- 
intosh county."  This  allegation  must  have 
been  made  for  the  purpose  of  showing  the 
good  faith  of  the  applicant,  and  indicating 
In  what  waters  within  this  state  the  oysters 
were  to  be  transplanted.  And  we  will  say 
here  that  we  think  that  in  every  application 
of  this  character  the  county  authorlfjr  applied 
to  should  be  informed  of  the  locality  where  it 
is  proposed  to  transplant  the  oysters;  other- 
wise there  might  be  no  way  of  ascertaining 
whether  the  oysters  are  to  be  transplanted  to 
other  beds  within  the  waters  of  this  state  or 


not  In  its  answer  to  the  petition  for  man- 
damus the  board  of  commissioners  emphati- 
cally denied  the  allegation  that  the  canning 
company  is  the  owner  and  lessee  of  large 
territory  of  oyster  beds  and  lands  in  the  wa- 
ters of  Mcintosh  county,  and  alleged  that 
from  the  fact  that  this  "misstatement"  was 
made  in  the  application  to  the  board,  and 
from  the  further  fact  that  there  are  no  oyster 
beds  In  Mcintosh  county  to  which  the  con- 
sent asked  for  could  apply,  It  Is  believed 
that  the  application  was  "but  a  subterfuge 
on  the  part  of  the  plaintiff  so  as  to  prey 
upon  the  oyster  beds  of  Mcintosh  county, 
•  ♦  •  which  are  not  subject  to  the  pro- 
visions of  Code  section  ie94.**  Under  these 
circumstances,  taking  the  allegation  that 
there  are  no  such  oyster  beds  in  Mcintosh 
county  to  be  true,  we  think  the  board  had 
the  power  and  was  justified  in  refusing  the 
application.  The  answer  presented  two  ques- 
tions of  fact  to  be  determined  by  a  jury, 
viz.:  (1)  Whether  there  were  any  oyster 
beds  in  Mcintosh  county  to  which  the  per- 
mission asked  for  could  apply;  and  (2) 
whether  the  applicant  was  really  the  owner 
or  lessee  of  any  oyster  beds  or  lands  in  that 
county  upon  which  It  proposed  to  transplant 
the  oysters. 

It  is  true  that  the  section  of  the  Code  in 
question  declares  that  whenever  the  applica- 
tion is  made  for  the  purpose  specified  in  the 
statute,  and  Is  limited  to  such  unleased  oys- 
ter beds  as  are  not  resorted  to  by  the  citi- 
zens of  this  state  for  the  purpose  of  procur- 
ing oysters  for  consumption  or  sale,  it  shall 
be  granted;  but  this  does  not  necessarily 
mean  that  the  applicant  shall  be  the  ex- 
clusive judge  of  the  purpose  for  which  the 
application  Is  made.  Suppose  that  the  ap- 
plication is  not  In  fact  made  for  the  purpose 
specified  in  the  statute,  but  recites  on  its 
face  that  it  is,  Is  the  board  or  the  ordinary 
compelled  to  grant  it?  Suppose  the  real  pur^ 
pose  behind  the  application  is  to  take  the 
oysters  for  the  purpose  of  transplanting 
them  within  the  waters  of  another  state, 
or  for  the  use  of  a  canning  factory  own- 
ed or  operated  by  the  applicant,  or  for  the 
purpose  of  selling  them  in  their  natural 
state,  and  the  board  of  commissioners  or  the 
ordinary  know  or  have  good  reason  to  be- 
lieve this,  must  the  permission  be  granted 
upon  the  mere  presentation  of  the  applica- 
tion? We  cannot  believe  that  the  Legisla- 
ture Intended  that,  whenever  an  application 
of  this  character  is  presented  to  the  ordinary 
or  board  of  commissioners  it  must  be  grant- 
ed, even  though  it  Is  not  made  In  good  faith, 
but  is  a  mere  subterfuge  or  pretense  under 
which  to  cover  an  illegal  purpose.  For  these 
reasons  we  think  the  court  should  have  sub- 
mitted the  two  questions  above  Indicated  to 
the  jury,  and  should  not  have  granted  a 
mandamus  absolute  unless  both  were  an- 
swered by  the  jury  in  the  affirmative.  If  the 
canning  company  was  not  the  owner  or  les- 
see of  any  oyster  beds  or  lands  in  Mclntosb 
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county  apon  which  It  could  transplant  the 
oysters  which  It  wished  to  take,  then  Its 
application  should  not  have  been  granted;  for 
it  did  not  indicate  in  the  application  a  pur- 
pose to  transplant  the  oysters  upon  any  other 
oyster  lands  within  this  state.  If  there  is 
no  territory  within  the  county  of  Mcintosh 
to  which  the  application  could  apply,  the  re- 
fusal to  grant  it  wag  proper,  as  granting  it 
would  be  a  mere  perfunctory  and  senseless 
act  At  any  rate,  if  this  be  true,  the  court 
ought  not  to  grant  a  mandamus  absolute,  for 
this  extraordinary  writ  is  never  issued  for 
tbe  mere  purpose  of  settling,  in  favor  of  the 
applicant  for  it,  a  question  in  which  he  can 
have  no  real,  substantial  interest.  "Manda- 
mus will  not  be  granted  when  It  is  manifest 
that  the  writ  would,  for  any  cause,  be  nuga- 
tory or  fruitless."    Civ.  Code,  $  4870. 

Judgment  reversed.    All  the  Justices  coii- 
curring,  except  SIMMONS,  C.  J.,  absent.  * 


<123  Ga.  676) 

NBLMS  V.  STATB5. 
(Supreme  Court  of  Georgia.    Aug.  2,  1905.) 

HOHICIDK  —  INSTBUGTIONS  —  ReVABKS       OF 

Judge— EviDENCB. 

There  was  no  error  In  charging  or  In  fail- 
ing or  refusing  to  charge.  Tbe  court  did  not 
express  or  intimate  an  opinion  as  to  what  bad 
or  had  not  been  proved.  There  was  ample  evi- 
dence to  authorize  the  verdict,  and  there  was 
no  abuse  of  discretion  in  refusing  a  new  trial. 

(Syllabus  by  tbe  Court.) 

Error  from  Superior  Court;  Webster  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

John  Nelms  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Affirmed. 

Qeo.  P.  Munro,  J.  J.  Dunham,  and  S.  R. 
Stevens,  for  plaintiff  in  error.  F.  A.  Hooper, 
Sol.  Gen.,  for  the  State. 

FISH,  P.  J.  John  Nelms,  under  indict- 
ment for  murder,  was  found  guilty  of  volun- 
tary manslaughter.  His  motion  for  a  new 
trial  being  overruled,  he  excepted. 

1.  Neither  the  evidence  nor  the  prisoner's 
statement  authoriised  a  charge  on  the  sub- 
ject of  involuntary  manslaughter.  Therefore 
the  failure  to  instruct  the  Jury  on  that  sub- 
ject was  not  error. 

2.  It  was  not  cause  for  a  new  trial  that 
the  judge,  before  instructing  the  jury  on  the 
subject  of  flight,  remarked  in  their  pres- 
ence, "Now  one  matter  that  my  attention 
has  been  called  to  by  the  solicitor,  that  I 
overlooked  in  charging  you."  Such  remark 
did  not  tend  to  unduly  emphasize  the  instruc- 
tions on  the  subject  of  flight 

3.  After  charfring  the  rule  as  to  positive 
and  negative  testimony,  it  was  not  error  for 
Jhe  court  to  instruct  the  jury  that  "the  rule 
does  not  apply  when  two  parties  having 
equal  facilities  for  seeing  or  hearing,  If  one 
swears  that  it  did  occur  and  the  other  that 
It  did  not*'    Civ.  Code,  $  5165. 

4.  E2rror  was  assigned,  in  the  motion  for  a 
new  trial,  upon  the  refusal  of  a  written  re- 


quest to  give  In  charge  tbe  following:  "The 
good  character  of  one  on  trial  for  a  crime, 
if  satisfactorily  proved,  may  of  itself,  in  a 
case  where  guilt  is  not  plainly  established, 
be  sufficient  to  generate  in  the  minds  of  the 
jury  a  reasonable  doubt  of  his  guUt"  And 
complaint  was  also  made  that  the  court  in- 
structed the  jury  that,  where  good  char- 
actor  of  the  accused  is  shown,  such  char- 
acter may  of  itself  "generate  a  doubt  in  the 
minds  of  the  jury  as  to  the  guilt  of  the  ac- 
cused. But  while  that  is  true,  if  the  jury 
should  be  satisfied  from  the  testimony  be- 
yond a  reasonable  doubt  of  the  guilt  of  the 
accused,"  then  the  jury  would  be  authorized 
to  convict  notwithstanding  such  proof  of 
good  character.  The  error  assigned  upon  the 
charge  was  "that  the  court  instructed  the 
jury  that  good  character  might  raise  in  their 
minds  simply  a  doubt  of  tbe  movant's  guilt 
and  not  a  reasonable  doubt  which  would 
authorize  them,  on  proof  of  good  character 
alone,  to  find  movant  not  guilty."  If  there 
were  any  evidence  tending  to  show  the  gen- 
eral character  of  the  accused,  it  was  the 
testimony  of  a  witness  who  swore:  "I  have 
known  John  ever  since  he  was  a  boy — noth- 
ing like  grown.  I  know  his  general  char- 
acter pretty  well.  It  is  about  as  good  as  any 
negro  I  have  ever  known  or  had  about  me." 
For  myself,  I  think  it  exceedingly  doubtful 
if  this  evidence  authorized  a  charge  on  the 
subject  of  the  general  good  character  of  the 
accused.  The  legal  signification  of  general 
character  or  reputation  is  not  readily  under- 
stood by  laymen  of  average  intelligence,  and 
the  testimony  above  quoted  indicates  to  my 
mind  that  the  witness  was  merely  giving  his 
individual  opinion  of  the  character  of  the 
accused,  based  upon  his  knowledge  and  ac- 
quaintance with  him,  and  not  the  "com- 
munity reputation"  of  the  accused.  More- 
over, the  witness  did  not  swear  to  a  positive 
knowledge  of  the  general  character  of  the 
accused.  He  said  he  knew  it  "pretty  well." 
Nor  did  he  state  unqualifiedly  that  the  gen- 
eral character  of  the  accused  was  good,  but 
said  that  it  was  "about  as  good  as  any  negro 
X  have  ever  known  or  had  about  me."  This 
may  have  been  absolutely  true,  and  yet  the 
general  character  of  the  accused  may  not 
have  been  good.  Tbe  adverb  "pretty"  means 
"in  some  degree;  moderately;  considerably; 
rather; — less  emphatic  than  very;  as,  I  am 
pretty  sure  of  the  fact"  Webster's  Diction- 
ary. One  of  the  meanings  of  the  adverb 
"about"  is  "nearly;  approximately;  with 
close  correspondence  in  quality;  •••  de- 
gree;" etc.  Id.  So  the  testimony  of  the 
witness  may  be  thus  paraphrased:  "I  know 
the  general  character  of  the  accused  mod- 
erately or  rather  well.  It  is  nearly  or  ap- 
proxivaately  as  good  as  that  of  any  negro  L 
have  ever  known  or  had  about  me."  Grant- 
ing, however,  that  the  testimony  above  re- 
ferred to  authorized  an  instruction  as  to  the 
general  character  of  the  accused,  we  are  of 
the  opinion  that  the  charge  given  by  the 
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court  was  substantially  correct  See  Thorn- 
ton ▼.  State,  107  Ga.  683,  83  8.  B.  673,  and 
cit.  In  Stevenson  v.  State,  83  Ga.  575,  10 
8.  E.  234,  It  was  held  that  a  charge  as  to 
good  character  of  the  accused,  in  its  rela- 
tion to  reasonable  doubt  less  accurate  than 
the  charge  on  that  subject  In  the  present 
case,  did  not  require  a  new  trial.  We  are 
further  of  the  opinion  that  the  Instructions 
sufficiently  covered  the  request  to  charge. 
The  charge  could  not  have  misled  the  jury 
Into  believing  that  the  court  meant  that 
proof  of  good  character  of  the  accused  would 
generate  a  mere  doubt  of  his  guilt  which 
would  not  authorize  his  acquittal. 

5.  The  court  charged  the  jury  that,  where 
the  accused  offers  evidence  for  the  purpose 
of  establishing  his  character  for  peace,  the 
jury  should  consider  such  evidence  "in  con- 
nection with  the  other  testimony  In  the  case 
In  passing  upon  the  guilt  or  innocence  of 
the  defendanf^  Error  was  assigned  upon 
this  charge  because  the  court  instructed  the 
jury  to  consider  the  evidence  of  the  char- 
acter of  the  accused  for  peace  in  connection 
with  the  other  evidence  in  the  case,  "and 
failed  to  Instruct  them  that  said  testimony 
could  be  considered  independent  of  the  other 
testimony  as  to  the  question  of  movant's 
guilt  or  Innocence,  or  as  generating  a  rea- 
sonable doubt  In  the  mind  of  the  jury  as  to 
the  movant's  guilt  or  Innocence.''  The 
charge  as  given  was  correct  Proof  that  the 
accused  bore  a  good  character  for  peace- 
ablenees  should  have  been  considered  by  the 
jury  not  by  itself  alone^  but  in  connection 
with  all  other  pertinent  evidence  tending  to 
establish  his  guilt  or  Innocence.  See  Brazil 
V.  State,  117  Ga.  82,  48  S.  E.  460.  As  has 
been  frequently  ruled,  an  instruction  cor- 
rect in  itself  is  not  rendered  erroneous  by 
a  failure  to  charge  some  other  appropriate 
instruction. 

6.  Nor  did  the  court  err  in  refusing  to  give 
in  charge  the  following  request  defining  a 
reasonable  doubt  as  "such  a  doubt  as  a  juror 
would  hesitate  to  act  on  in  the  most  impor- 
tant business  affairs  of  his  own  in  the  or- 
dinary walks  of  life."  It  is  stated  in  23  Am. 
&  Eng.  Enc.  L.  955,  that  "there  have  been 
many  attempts  to  define  and  Interpret  the 
term  'reasonable  doubt,'  •  •  •  but  it  Is 
apprehended  that  such  attempts  are  futile; 
that  the  words  are  of  plain  and  unmistak- 
able meaning;  and  that  any  definition  on  the 
part  of  the  court  tends  only  to  confuse  the 
jury,  and  to  render  uncertain  an  expres- 
sion which,  standing  alone,  is  certain  and  in- 
telligible." In  Battle  v.  State,  103  Ga.  53,  29 
8.  E.  491,  Mr.  Justice  Little,  after  citing  a 
number  of  cases,  says:  "It  would  seem, 
therefore,  to  be  a  conclusion  that  the  phrase 
'reasonable  doubt'  explains  Itself.  Certainly 
the  meaning  is  obvious,  and  will  be  readily 
appreciated  by  the  average  juror  without 
further  explanation."  The  definition  given 
In  the  request  above  quoted  was  certainly 
not  accurate,  as  it  leaves  the  jury  to  infer 


that  any  doubt  which  might  cause  any  juror 
to  hesitate  to  act  in  the  most  important  busi- 
ness afEalrs  of  bis  own  would  be  such  a 
doubt  as  would  justify  the  acquittal  of  the 
accused.  The  request,  If  given,  would  have 
tended  only  to  confuse  the  jury,  and  to  make 
the  term  "reasonable  doubt"  uncertain  and 
less  intelligible.  The  court,  in  its  charge, 
several  times  instructed  the  jury  that,  be- 
fore they  would  be  authorized  to  convict  the 
accused,  the  evidence  must  satisfy  their 
minds  and  consciences  beyond  all  reasonable 
doubt  of  his  guilt 

7.  Complaint  was  made  that  the  judge  err- 
ed In  remarking  in  the  presence  of  the  Jury 
and  during  the  examination  of  a  witness  by 
counsel  for  the  accused:  "I  do  not  think 
there  is  any  issue  raised  in  the  case  whether 
he  [meaning  the  defendant  John  Nelms]  shot 
at  William  Dorsey  again  on  either  the  part 
of  the  state  or  the  defendant's  witnesses.  I 
haven't  heard  any  testimony  on  the  ques- 
tion. It's  taking  up  time  on  a  question  that 
is  not  in  the  case.  If  it  Is  in  issue,  it  has 
not  developed  so  far.  The  state's  witnesses 
said  that  John  did  not  shoot  but  once."  The 
error  assigned  was  that  the  court  in  such 
remark  expressed  an  opinion  in  the  presence 
of  the  jury  as  to  what  had  or  what  had  not 
been  proved  in  the  case.  It  Is  obvious  that 
there  Is  no  merit  In  this  assignment  of  error. 

8.  The  court  did  not  err  in  ruling  out  at 
the  instance  of  the  solicitor  general,  evidence 
of  the  self-serving  declaration  of  the  ac- 
cused, though  it  was  given  in  evidence  by  a 
witness  while  being  examined  by  the  solicit- 
or. Considering  the  evidence  and  the  state- 
ment of  the  accused,  the  jury  was  authorized 
to  render  one  of  three  verdicts — for  murder, 
for  voluntary  manslaughter,  or  not  guilty; 
and  the  court  did  not  err  in  so  Instructing 
them.  The  evidence  authorized  the  verdict, 
and  the  court  did  not  err  in  refusing  to  grant 
a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  O.  J^  absent 


(128  Qa.  686) 
ROBERTS  et  aL  v.  HBINSOHN. 
(Supreme  Court  of  Georgia.    Aug.  3,  1905.) 

1.  Writ  of  Ebbob  — Baiir  of  Evidenob  — 
Transcript  of  Record. 

This  court  will  not  consider  as  evidence 
affidavits  and  documents  specified  in  a  bill  of 
exceptions  as  material  to  a  clear  understanding 
of  the  errors  complained  of.  which  are  not  in- 
corporated in  an  approved  brief  of  the  evidence, 
but  are  brought  to  this  court  in  the  transcript 
of  the  record  merely  as  ind^endent  papers  un<^ 
der  the  certificate  of  the  clerk  that  they  are  of 
file  in  his  ofilce. 

2.  Same— DisMissAi*. 

The  writ  of  error  will  not  be  dismissed, 
but  the  case  will  be  retained  for  a  consideration 
of  such  Questions  as  do  not  depend  upon  the 
evidence  tor  determination. 

3.  Injuwction— Trespass. 

The  petition  for  injunction  was  legally  suf- 
ficient to  support  the  judgment  rendered  there- 
on. 
(Syllabus  by  the  Court) 
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Error  from  Superior  Court,  Worth  County; 
W.  N.  Spence,  Judge. 

Action  by  one  Heinsobn  against  Roberts 
and  others.  Judgment  for  plaintiff,  defend- 
ants bring  error.    Affirmed. 

Payton  &  Hay,  for  plaintiffs  In  error.  Per- 
ry &  Tipton,  for  defendant  In  error. 

CANDLER,  J.  This  case  comes  up  on  ex- 
ceptions to  the  grant  of  an  injunction.  On 
the  call  of  the  case  in  this  court  counsel  for 
the  defendant  In  error  moved  to  dismiss  the 
writ  of  error  on  the  ground  that  none  of  the 
evidence  was  incorporated  In  the  bill  of  ex- 
ceptions, and  no  approved  brief  of  the  evi- 
dence was  brought  up  in  the  transcript  of 
the  record,  and  that  the  petition  and  answer 
made  no  law  points  to  be  adjudicated  without 
reference  to  the  evidence.  It  appears  that 
the  statement  as  to  the  evidence  Is  correct, 
and  that  in  lieu  of  a  brief  of  the  evidence 
the  plaintiff  in  error  had  sent  to  this  court 
in  the  transcript  of  the  record  a  set  of  de- 
tached affidavits  and  documents,  each  bear- 
ing the  date  that  it  was  filed  in  the  clerk's 
office,  but  without  any  effort  to  brief  the  evi- 
dence, and  without  any  approval  or  verifica- 
tion by  the  trial  judge.  Of  course,  these  af- 
fidavits and  documents  cannot  be  considered 
by  this  court  as  evidence,  but  will  be  disre- 
garded entirely.  Braswell  v.  Brown,  112  Ga. 
740,  38  S.  E.  61;  Bond  v.  Winn,  113  Ga.  18, 
38  S.  E.  328;  Eubank  v.  Eastman,  120  Ga. 
1048,  48  S.  E.  426.  The  fact,  however,  that 
there  is  no  evidence  before  this  court  will 
not  work  a  dismissal  of  the  writ  of  error,  for 
the  reason  that  the  bill  of  exceptions  calls 
in  question  the  legal  sufiSciency  of  the  peti- 
tion to  furnish  a  basis  for  the  equitable  re- 
lief sought  and  granted.  The  suit  was,  in 
effect,  an  action  to  enjoin  a  trespass.  It 
was  not,  as  contended  by  counsel  for  the 
plaintiff  In  error,  an  effort  to  substitute  the 
equitable  remedy  of  injunction  for  the  com- 
mon-law action  of  ejectment,  for  the  plain- 
tiff alleged  in  himself  both  title  and  posses- 
sion, and  sought  only  to  prevent  an  alleged 
trespass  on  his  premises  by  the  defendants. 
Nor  is  there  any  merit  in  the  contention  that 
there  was  no  allegation  of  irreparable  dam- 
age. Such  damages  were  distinctly  alleged, 
and  the  fact  that  it  was  also  alleged  that  the 
money  value  of  the  Injury  already  sustained 
by  him  was  "$1,000,  or  other  large  sum," 
does  not  negative  the  idea  that  the  damage 
done  and  threatened  was  Irreparable,  but 
was  merely  an  approximation  of  the  extent 
to  which  he  had  already  suffered.  This  case 
is  therefore  distinguishable  from  that  of  Oc- 
mulgee  Lumber  Co.  v.  Mitchell,  112  Ga.  628, 
37  S.  E.  749.  For  none  of  the  reasons  as- 
signed in  the  bill  of  exceptions  was  the  peti- 
tion defective;  and  as  we  are  unable  to  pass 
upon  any  of  the  questions  involving  a  con- 
sideration of  the  evidence,  an  affirmance  of 
the  judgment  must  result 

Judgment  afilrmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J^  absent 


(123  Qa.  588) 
PERKINS  T.  STATE. 
(Supreme  Court  of  Georgia.     Aug.  2,  1905.) 

1.  Shooting  at  Another— Instructions. 

The  evidence  was  of  such  a  character  as  to 
authorize  an  iDstniction  on  the  law  relating  to 
the  statutory  offense  ot  ''shooting  at  another." 
HarrU  v.  State,  47  S.  B.  520,  120  Ga.  167. 

2.  Same— Evidence. 

The  charges  complained  of  were  not  erro- 
neous for  any  of  the  reasons  assigned.  The 
evidence  authorized  the  verdict,  and  no  suffi- 
cient reason  has  been  shown  for  reversing  the 
judgment. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Stewart  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

One  Perkins  was  convicted  of  crime,  and 
brings  error.    Affirmed. . 

R.  S.  Wlmberly,  for  plaintiff  In  error.  P. 
A.  Hooper,  Sol.  Gen.,  for  the  State. 

COBB,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  OL  J., 
absent. 


(128  Ga.  57d) 
WHIPPLE  v.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  2,  1905.) 

Cbiminal    Law  —  Appeal  —  Review  —  Evi- 
dence. 

The  evidence  for  the  state  was  entirely  cir- 
cumstantial, but,  if  the  witnesses  were  credible, 
it  was  sufficient  to  establish  the  guilt  of  the 
accused  beyond  a  reasonable  doubt  The  credi- 
bility of  the  witnesses  was  a  matter  for  the 
jury,  subject  to  the  revision  of  the  judge  upon 
application  for  a  new  trial.  The  trial  judge 
being  satisfied  with  the  verdict,  and  there  being 
no  error  of  law  requiring  the  spranting  of  a  new 
trial,  his  discretion  exercised  in  refusing  to 
grant  a  new  trial  will  not  be  interfered  with. 

[Ed.  Note. — For  cases  In  point,  see  voL  16» 
Cent.  Dig.  Criminal  Law,  H  9068-3084.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pulaski  Coun- 
ty; J.  H.  Martin,  Judge. 

One  Whipple  was  convicted  of  mnrder, 
and  brings  error.    Affirmed. 

Whipple  was  tried  for  the  murder  of 
Boone,  convicted,  and  sentenced  to  Impris- 
onment for  life.  He  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  he  ex- 
cepted. Besides  the  general  grounds,  the 
motion  contained  two  special  grounds.  The 
first  complained  that  the  court  refused  to 
rule  out  the  testimony  of  a  witness  to  the 
effect  that  on  the  morning  after  the  killing 
she  saw  one  of  the  sons  of  the  accused  put  a 
pair  of  shoes  over  the  door  of  the  house  of 
the  accused.  The  objection  to  the  testimony 
was  that  it  was  Irrelevant,  that  there  was 
nothing  to  connect  the  accused  with  the  act 
of  the  son,  and  that  it  did  not  appear  that 
the  shoes  belonged  to  tlie  accused.  The 
judge  allowed  the  testimony  to  remain  in 
solely  for  the  purpose  of  impeaching  the  son 
of  the  accused,  who  had  previously  testified 
that  he  did  not  put  the  shoes  over  the  door. 
The  second  special  ground  complained  that 
the  court  refused  to  allow  the  accused  to 
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ask  Davis,  a  witness  for  the  state,  if  he 
did  not  tell  Simmons  that  if  he  came  to  the 
trial  and  testified  like  he  did  on  the  pre- 
liminary trial  it  **would  put  the  guilt  on 
him,*'  counsel  stating  that  he  expected  to 
show  that  Simmons  was  kept  away  by  this 
threat  On  objection  by  the  solicitor  gen- 
eral, the  Judge  said  that  the  testimony  seem- 
ed to  be  inadmissible,  but  he  would  not  then 
make  a  final  ruling,  but  would  allow  the  so- 
licitor general  to  call  the  witness  as  a  state's 
witness  after  dinner.  The  evidence  was  not 
afterwards  offered,  nor  was  the  court  again 
requested  to  allow  it  admitted,  nor  were  any 
further  rulings  made. 

W.  u  Warren  and  Grice,  Fort  &  Grice, 
for  plaintiff  in  error.  B.  D.  Graham,  Sol. 
Gen.,  and  Jno.  O.  Hart,  Atty.  Gen.,  for  the 
State. 

COBB,  J.  The  evidence  upon  which  the 
state  relied  for  a  conviction  was  entirely  cir- 
cumstantial in  its  nature.  It  consisted  of 
testimony  as  to  tracks,  tlireats,  and  efforts 
to  fabricate  evidence  favorable  to  the  theory 
of  the  defense  set  up  by  the  accused.  The 
motive  for  the  homicide  was  claimed  to  have 
arisen  from  the  fact  that  the  deceased  was 
in  the  habit  of  visiting  the  house  at  which 
the  wife  of  the  accused  was  accustomed  to 
stay,  the  accused  and  his  wife  being  at  the 
time  In  a  state  of  separation.  If  the  wit- 
nesses called  by  the  state  were  credible,  the 
circumstances  proved  were  sufficient  to  es- 
tablish the  guilt  of  the  accused.  On  the 
other  hand,  there  were  witnesses  called  by 
the  accused,  whose  testimony,  if  worthy  of 
credit,  established  a  complete  defense.  Ac- 
cording to  the  testimony  of  one  witness  it 
was  impossible  for  the  accused  to  have  been 
at  the  scene  of  the  homicide  at  the  time  of 
its  commission,  and  there  was  other  testi- 
mony tending  to  establish  the  alibi  set  up. 
The  credibility  of  the  witnesses  was  a  ques- 
tion for  the  Jury,  and,  the  Judge  being  sat- 
isfied with  their  finding,  under  the  well- 
established  rule  this  court  will  not  inters 
fere  with  his  Judgment  refusing  a  new  trial 
unless  some  material  or  substantial  error  was 
committed  during  the  process  of  the  trial. 

Only  two  errors  of  law  were  complained 
of.  The  accused  cannot  take  advantage  of 
the  refusal  to  admit  the  testimony  of  the 
witness  Davis,  for  the  reason  that  the  court 
made  no  positive  ruling  on  this  subject,  but 
postponed  the  ruling  until  a  later  stage  of 
the  case,  and  the  attention  of  the  court  was 
not  thereafter  called  to  the  matter.  See 
Stone  V.  State,  118  Ga.  705  (9),  45  S.  E.  630, 
98  Am.  St.  Rep.  145.  The  evidence  as  to 
the  concealment  of  the  shoes  by  the  son  of 
the  accused  was  restricted  to  the  purpose  of 
impeachment.  While  this  might  be  treated 
as  immaterial,  and  therefore  the  evidence 
would  not  be  admissible,  still  we  do  not 
think  the  admission  of  the  testimony  was 
an  error  of  such  character  as  to  probably 
affect  the  result,  and  a  reversal  is  not  re- 


quired on  that  ground.  In  fact,  the  vener- 
able and  able  counsel  for  the  plaintiff  in  err 
ror,  who  argued  the  case  here  with  so  much 
earnestness,  candidly  admitted  that  there 
was  nothing  in  either  of  the  special  grounds 
which  would  require  a  reversal  of  the  judg- 
ment, and  we  concur  with  him  in  this  view. 
He  asked  a  reversal  upon  the  general  aspect 
of  the  case,  as  being  one  founded  mainly 
upon  the  testimony  of  a  witness  who  was 
old,  infirm,  superstitious,  and  shown  to  be 
unworthy  of  belief.  This  witness  was  im- 
peached by  proof  of  general  bad  character, 
but  she  was  also  sustained  by  evidence  of 
good  character.  All  of  these  questions  were, 
however,  for  the  Jury,  and  we  do  not  feel 
justified  in  interfering  with  the  judgment 
refusing  a  new  trial. 

Judgment  affirmed.    All  the  Justices  con- 
curring, except  SIMMONS,  a  J.,  absent 


(128  Ga.  612) 
SEABOARD  AIR-LINE  RT.  t.  OLSEN. 
(Supreme  CJourt  of  Gteorgia.    Aug.  2,  1905.) 

Cabbibbs— Injubt  to  Passenoebt-Petition^ 

Sufficiency. 

The  petition  in  an  action  brought  by  a 
passenger  against  a  railway  company  for  per- 
sonal injuries  alleged,  as  an  act  of  negligence 
on  the  part  of  the  company  causing  the  plain- 
tiff's injuries,  that  the  platform,  upon  which 
the  plaintiff  attempted  to  alight  from  the  car. 
**was  ♦  •  *  located  too  far  from  the  step  of 
the  •  •  •  coach  from  which  she  alighted," 
and  that  ''the  distance  from  the  car  step  to  the 
platform  was  more  than  an  ordinary  step  for 
an  individual  making  an  average  step."  Held, 
that  such  allegations  were  mere  conclusions  of 
the  plaintiff;  a  special  demurrer  thereto,  call- 
ing for  a  more  specific  statement  of  the  dis- 
tance between  the  platform  and  the  car  step, 
should  have  been  sustained,  in  the  absence  of  a 
proper  amendiyent  BlaclEstone  t*  Railway  Co.. 
31  S.  E.  90,  105  Ga.  380.  -*        . 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Glynn  County. 

Action  by  one  Olsen  against  the  Seaboard 
Air-Line  Railway.  Judgment  tor  plaintiff. 
Defendant  brings  arror.    Reversed. 

Crovatt  &  Whitfield,  for  plaintiff  in  error. 
Courtland  Symmes  and  Krauss  &  Sheppard, 
for  defendant  in  error. 

FISH,  P.  J.  Judgment  reversed.  All  the 
Justices  concurring,  except  SIMMONS,  C.  J., 
absent 


(U&Ga.  eas) 
BAXLBT  V.  BAXLBY  et  al. 

(Supreme  Ck>urt  of  Georgia.    Aug.  3,  1905.) 

AppeaI/— Review—Refusal  of  New  Tbial. 

The  plaintiff  in  error  not  having  insisted 
on  any  of  the  grounds  of  his  motion  for  a  new 
trial  except  those  which  complain  that  the 
court  erred  in  charging  on  the  subject  of  notice 
in  the  plaintiff  of  the  defendant's  deed,  and  it 
appearing  that  the  charges  complained  of  stated 
sound  principles  of  law,  and  were  warranted  by 
the  evidence,  the  judgment  overruling  the  mo- 
tion will  not  be  disturbed, 
(Syllabus  by  the  Court) 
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Brror  from  Superior  Court,  Appling  Ootm- 
17;  D.  M.  Roberts,  Judge. 

Action  between  Baxley  and  Bazley  and 
others.  From  a  Judgment,  Baxley  brings  er- 
ror.   Affirmed. 

Thomas  &  Parker,  for  plaintiff  in  error. 
N.  J.  Holton  and  W.  W.  Bennett,  for  defend- 
ants in  error. 

CANDLEH,  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  SIMMONS, 
C.  J.t  absent 


(liSOa.  $4$) 


COBB  T.  STATE. 


(Sapreme  Court  of  Georgia.    Aug.  1,  1905.) 

1.  Obimiiiai*   Law— CsBTioaABi  —  Hkabino — 
Pboceoube. 

In  the  light  of  the  jndge^s  certificate  to 
the  bill  of  exceptions  there  was  no  abase  of 
discretion  in  refusing  to  continue  the  hearing 
on  the  certiorari;  nor,  in  view  of  the  circum- 
stances, was  it  error  to  hear  the  argument  on 
the  certiorari,  reserring  judgment  thereon,  and, 
in  the  interval  between  the  hearing  and  the 
judgment,  consider  and  dispose  of  afSoavits  sub- 
mitted in  support  of  a  traverse  to  the  answer 
of  the  trial  judge.  This  case  differs  from  Phil- 
lips V.  Atlanta,  8  S.  B.  431,  78  Ga.  778,  in 
that  there  the  main  case  was  decided  before  the 
traverse  was  ever  disposed  of,  while  in  the 
present  case  the  traverse  was  heard  and  over- 
ruled before  there  was  any  judgment  on  the 
certiorari 

2.  Sams— Exceptions  to  Judge's  Answer. 

Of  thoM  exceptions  to  the  answer  of  the 
trial  judge  whidi  were  overruled  by  the  judge 
of  the  superior  court  some  are  too  vague  and 
confused  to  present  any  question  for  decision 
by  this  coort,  while  the  remainder  relate  to 
matters  which  have  no  substantial  bearing  on 
the  decision  of  the  certiorari.  The  assignment 
of  error  upon  the  overruling  of  these  exceptions 
is  therefore  without  merit 
8.  SAMS-OTBEBxnurNO  Cbrtzobabi. 

For  none  of  the  reasons  assigned  In  the 
bill  of  exceptions  and  argued  in  the  brief  of 
counsel  for  the  plaintiff  in  error  was  it  erro- 
neous to  overrule  the  certiorari. 
(SyUabus  by  the  Oonrt) 

Error  from  Superior  C!ourt,  Dooly  County; 
Z.  A.  Llttlejohn,  Judge. 

Scott  Oobb  was  convicted  of  crime,  and 
brings  error.    Aflirmed. 

Busbee  ft  Busbee,  for  plaintiff  In  error. 
F.  A.  Hooper,  80L  Gen.,  and  B.  F.  Strazier, 
SoU  for  the  State. 

CANDLEB,  J.  Judgment  aflSrmed.  All 
the  Justices  concurring,  except  SIMMONS, 
0.  J.»  absent 


(123  Ga.  671) 

NAPPER  V.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  2,  1905.) 

1.  Assault    with    Intent   to    Kill  — Evi- 
dence. 

In  a  case  where,  if  death  hsd  ensued,  the 
defendant  would  not  have  been  guilty  of  mur- 
der, he  could  not  be  convicted  of  assault  with 
intent  to  murder ;  but,  if  the  evidence  warrants 
a  conviction  of  the  offense  of  stabbing,  not  in 
his  own  defense  or  under  circumstanfees  of  Jus- 


tification, be  maj  be  found  guilty  of  that  of- 
fense. 

2.  SaKV— iNSTEUCnONS. 

While  in  the  present  esse  the  defendant 
was  entitled  to  have  this  legal  principle  given 
in  charge  to  the  jury  upon  proper  request,  yet 
where  the  entire  charge  shows  that,  though  the 
request  was  not  given  in  the  language  in  which 
it  was  made,  it  was  fully  covered  in  the  general 
charge,  and  the  defendant  had  the  benefit  of 
the  legal  principle,  a  reversal  will  not  result 
from  the  refusal  to  charge  in  the  language  of 
the  request 

3.  Same. 

The  charges  complained  of,  when  viewed 
in  the  light  of  the  entire  charge  and  of  the  evi- 
dence, furnish  no  ground  for  a  reversal. 

4.  Same— Evidence. 

The  verdict  was  not  contrary  to  law  or 
the  evidoice. 
(Syllabus  by  the  Court.) 

Error  from  Superior  0)urt,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Frank  Napper  was  convicted  of  assault 
with  intent  to  kill,  and  brings  error.  Af- 
firmed. 

Frank  Napper  was  indicted  for  an  as- 
sault with  intent  to  murdw.  He  was  con- 
victed, moved  for  a  new  trial,  and  upon  the 
overruling  of  the  motion  excepted.  The  evi- 
dence on  behalf  of  the  state  was.  In  brief, 
as  follows:  On  April  16,  1905,  a  baptising 
occurred,  at  which  a  large  number  of  ne- 
groes congregated.  There  was  a  pond  on 
land  leased  by  T.  C  Barlow  and  his  brother 
J.  E.  Barlow.  They  gave  permission  Cor  the 
baptising  to  take  place  there,  provided  the 
people  would  not  go  on  the  cultivated  land. 
Napper  and  one  Garden  left  the  pond  and 
crossed  over  a  piece  of  land  into  the  water- 
melon patch,  pulled  out  a  bottle  of  whisky, 
took  a  drink,  and  urinated  in  front  of  the 
house  where  T.  O.  Barlow's  mother  was, 
though  it  does  not  appear  that  she  saw 
them.  In  crossing  the  land  they  trampled 
upon  some  com  which  was  planted,  and  as 
they  went  back  the  two  Barlows  met  them. 
J.  E.  Barlow  asked  the  def^idant  if  he  did 
not  know  that  It  was  against  their  rules  to 
go  over  the  land,  and  he  said,  "No."  The 
two  were  standing  arguing,  and  Barlow  told 
the  defendant  that  he  did  not  allow  any  one 
to  go  ther^.  Defendant  raised  his  hand  fcnr 
something,  and  Barlow  struck  his  hand,  and 
knocked  it  '"back  down,"  saying,  "Don't 
raise  you  hand  at  me."  Another  negro, 
named  Mitchell,  who  was  in  a  back,  jumped 
out,  carrying  the  butt  end  of  a  whip,  and 
saying:  "Kill  the  damn  son  of  a  bitch.  Let 
them  go  to  their  house  and  get  their  guns. 
We  have  got  as  many  as  anybody."  J.  E. 
Barlow  started  toward  the  house.  The  de- 
fendant cut  T.  C.  Barlow  with  a  knife,  a 
weapon  likely  to  produce  death,  the  wound 
being  very  severe,  causing  insensibility  for 
some  time,  and  causing  Barlow  to  be  con- 
fined to  his  bed  from  the  injury.  When  the 
defendant  raised  bis  hand.  Barlow  "slapped  it 
back  down."  Barlow's  fist  was  not  doubled 
up,  but  his  hand  was  open.  He  did  not 
strike  the  defendant    J.  B.  Barlow  testified 
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for  the  state:  ''What  caused  my  brother  to 
strike  the  negro  on  the  hand«  I  suppose  the 
negro  was  raising  his  hand  to  hit  him.  The 
negro  raised  his  hand  and  he  put  it  back 
down,  then  Hamless  [Mitchell]  jumped  ,out 
of  the  hack,  and  says,  *K1I1  him  a  damn  son 
of  a  bitch.' "  After  the  cutting  the  defend- 
ant and  Mitchell  ran  away,  and  were  after- 
wards caught  The  evidence  for  the  de- 
fendant was,  in  brief,  as  follows:  When 
Barlow  went  up  to  the  defendant  he  slapped 
the  defendant,  and  when  the  latter  stepped 
back  he  was  again  slapped.  Barlow  then 
kicked  him.  It  was  after  being  attacked, 
struck  in  the  face,  and  kicked  that  the  de- 
fendant cut  Barlow. 

Jno.  B.  Cooper,  for  plaintiff  In  error.  Wm. 
Branson,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  (after  stating  the  facts). 
1,  2.  Under  the  decisions  of  this  court  it  is 
well  settled  law  that  In  a  case  where,  if 
death  had  ensued,  the  defendant  would  not 
have  been  guilty  of  murder,  but  only  of  man- 
slaughter, he  could  Bot  be  convicted  of  an 
assault  with  intent  to  murder,  though  he 
might  be  guilty  of  the  offense  of  stabbing, 
not  In  his  own  defense  or  under  circumstan- 
ces of  justification.  Elliott  t.  State,  46  Ga. 
159;  Sebom  y.  State,  51  Ga.  164;  Smith  v. 
State,  52  Ga.  88.  On  the  other  hand.  It  would 
have  been  error  to  charge  that,  if  the  de- 
fendant cut  Barlow  with  a  weapon  likely 
to  produce  death,  under  such  circumstances 
as  would  have  made  him  guilty  of  murder 
had  death  ensued,  he  would  have  been  guil- 
ty of  the  offense  of  assault  with  Intent  to 
murder.  Gilbert  v.  State,  00  Ga.  601,  16 
8.  B.  652;  Gallery  v.  State,  02  Ga.  468,  17 
S.  £.  863;  Lanier  v.  State,  106  Ga.  868,  B2 
S.  B.  335.  At  first  view  {here  may  appear 
to  be  some  Inconsistency  in  these  two  state- 
ments, but  the  conflict  is  only  ai^arent,  and 
not  real.  The  reason  which  underlies  both 
rulings  shows  them  to  be  entirely  consistent 
On  the  trial  of  one  accused  of  an  assault  with 
intent  to  murder,  the  intent  to  kill  is  an  es- 
sential element  of  the  offense.  If  one  ac- 
tually kills  another  with  a  weapon  likely 
to  produce  death,  and  used  in  a  manner  cal- 
culated to  produce  that  result,  the  law  pre- 
sumes an  intention  to  kill  from  the  fact  of 
the  killing.  Thus  it  has  been  held  that: 
"Where  one  voluntarily  fires  a  loaded  pistol 
at  another,  without  excuse,  and  not  under 
circumstances  of  justification,  and  kills  the 
person  at  whom  he  shot,  the  law  will  hold 
the  slayer  responsible  for  the  consequences 
of  his  act  It  conclusively  presumes  maliCQ 
on  the  part  of  the  slayer,  and  the  grade 
of  the  homicide  so  committed  will  not  be 
reduced  to  Involantary  manslaughter,  even 
if  the  intent  of  the  slayer,  under  such  cir- 
cumstances, was  to  wound  or  cripple  the  de- 
ceased, and  not  to  kill."  Stovall  v.  State, 
106  Ga.  443  (3),  82  S.  B.  586.  The  law  will 
charge  an  evildoer  with  all  the  natural  con- 
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sequences  of  his  unlawful  act  which  the  act 
produces.  But  it  will  not  necessarily  im- 
pute to  him  by  presumption  an  intention  to 
produce  a  consequence  which  did  not  result. 
Therefore,  where  death  does  not  result  the 
intent  to  kill  is  not  matter  of  legal  presump- 
tion, but  is  a  matter  to  be  found  by  the  jury. 
In  determining  this  they  may  infer  malice 
from  the  facts  proved.  Gilbert  v.  State, 
supra.  The  unlawful  intent  to  kill  being 
an  essential  ingredient  of  the  crime  of  as- 
sault with  Intent  to  murder,  that  offense  In- 
cludes all  the  elements  of  murder  except  the 
actual  killing.  But  inasmuch  as  from  an 
actual  killing  the  intent  to  kill  may  be  pre- 
sumed, it  does  not  follow  that  in  the  ab- 
sence of  a  killing  the  presumption  arises. 

In  the  present  case  the  defendant  request- 
ed the  following  charge:  **If  you  believe 
that  the  defendant  under  the  circumstances 
proven,  had  killed  Barlow,  and  he  would 
not  have  been  guilty  of  murder,  then  I 
charge  yon  that  you  are  not  authorized  to 
convict  the  defendant  of  the  offense  of 
assault  with  Intent  to  murder."  This  re- 
quest contained  substantially  the  legal  prop- 
osition stated  in  this  opinion.  Had  It  not 
been,  in  effect,  covered  by  the  charge  given, 
Its  refusal  would  furnish  ground  for  a  new 
trial.  But  a  careful  examination  of  the  en- 
tire charge  satisfies  us  that  it  substantially 
covered  the  principle  included  in  the  request 
The  presiding  judge  defined  the  offense  of 
assault  with  Intent  to  murder  to  be  "an  as- 
sault with  a  weapon  likely  to  produce  death 
with  Intent  unlawfully,  willfully,  feloniously, 
and  of  malice  aforethought  to  kill  and  mur- 
der." In  reference  to  malice,  as  applied  to 
the  case  on  trial,  he  Informed  the  Jury  that 
It  meant  'the  intent  to  take  human  life  un- 
lawfully, where  there  are  no  circumstances 
of  justification  or  mitigation  for  the  act  if 
the  life  should  be  taken  as  intended.  It 
means  the  deliberate  and  intentional  use  of 
a  deadly  weapon  for  the  purpose  of  taking 
human  life,  from  whatever  motive  it  springs. 
If  there  are  no  circumstances  surrounding 
the  transaction  which  mitigates  or  justifies 
the  act"  He  informed  them  that  "whether 
there  was  the  intent  to  kill  and  murder  is 
a  question  of  fact  which  the  jury  should  de- 
termine by  looking  to  all  the  facts  and  cir- 
cumstances in  the  case,  looking  to  the  par- 
ties, the  manner  of  the  use  of  the  weapon 
If  one  is  used,  the  circumstances  attending 
its  use;  all  the  light  you  can  get  on  the 
transaction  for  the  purpose  of  determining 
the  great  question  involved  in  the  case,,  which 
is,  is  the  defendant  guilty  of  assault  with 
intent  to  murder?"  He  charged  them  as  to 
what  would  reduce  a  homicide  from  murder 
to  manslaughter.  In  stating  the  things  nec- 
essary to  be  proved  to  warrant  the  convic- 
tion of  the  accused  of  assault  with  intent 
to  murder,  he  said:  "And  that  there  were 
no  circumstances  at  the  time  which  either 
justified  Napper  in  so  cutting  Barlow,  or 
which  had  the  effect  of  showing  that  he  act- 
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ed  In  a  sudden  heat  of  passion  brought  abont 
In  such  a  manner  as  to  in  any  degree  miti- 
gate the  result  of  the  defendant's  act*'  He 
explained  to  the  Jury  the  difference  between 
the  offense  of  assault  with  intent  to  murder 
and  the  offense  of  stabbing  another  not  in 
one's  own  defense  or  under  other  circum- 
stances of  Justification.  At  another  time  he 
said  'that  the  offense  of  assault  with  in- 
tent to  murder  is  based  upon  facts  which  re- 
quire as  an  essential  to  be  shown  upon  the 
part  of  the  state  that  the  defendant  acted 
without  Justification  or  mitigation  in  so  act- 
ing and  using  a  weapon  likely  to  produce 
death,  and  with  an  intent  to  take  human 
life.'*  From  these  quotations  it  will  be  seen 
that  the  charge  was  fully  as  favorable  to 
the  defendant  as  he  was  entitled  to  ask; 
and,  while  the  court  did  not  give  the  request 
in  the  language  asked,  the  charge  did  cover 
the  substantial  principle  involyed  in  it  In 
the  light  of  the  whole  charge  as  contained 
in  the  record,  the  refusal  of  the  request  fur- 
nishes no  ground  for  reversal. 

3.  The  other  charges  complained  of,  when 
viewed  In  the  light  of  the  entire  charge  and 
of  the  evidence,  furnish  no  ground  for  a  re- 
versal. 

4.  The  verdict  was  not  contrary  to  the 
law  or  the  evidence. 

Judgment  afllrmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent 
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SOUTHERN  RY.  CO.  v.  EI/LIS. 
(Supreme  Court  of  Georgia.    Aug.  2,  1905.) 

1.  CaBBIEBS— OVSBCHABOB    OF    FbEIGHT— EV- 
IDENCE. 

As  set  out  in  the  petition  for  the  writ  of 
certiorari,  the  evidence  in  this  case  failed  to 
prove  the  allegations  of  the  statement  of  the 
cause  of  action  attached'  to  the  summons.  It 
neither  identified  the  two  shipments  as  being 
those  referred  to  in  the  suit,  nor  did  it  show 
that  the  plaintiff  paid  to  the  defendant  the 
amount  charged,  nor  that  the  payments  were 
made  under  protest  as  alleged. 

2.  Witness— Administbation  of  Oath. 

If  a  witness  is  allowed  to  give  his  testi- 
mony in  the  presence  of  a  defendant  or  his 
counsel  without  objection,  although  not  under 
oath,  this  would  amount  to  a  waiver  of  ob- 
jection on  the  part  of  the  defendant,  and  the 
omission  of  the  administration  of  the  oath 
would  not  furnish  ground  for  a  new  trial. 
Smith  V.  State.  8  S.  E.  187.  81  Ga.  480  (2)  ; 

Rhodes  v.  State,  50  S.  B.  361,  122  Ga. . 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  §  805.] 

3.  Same— Recalling  Witness. 

Where,  by  inadvertence,  a  witness  was  not 
sworn  before  giving  testimony  in  regard  to  the 
case  on  trial,  upon  the  discovery  of  such  fact 
pending  the  trial  there  was  no  error  in  per- 
mitting him  to  be  recalled  to  the  stand  and 
sworn  and  allowed  to  testify  as  a  witness. 

4.  Same— PBOCEDtTBB. 

After  being  so  recalled,  if  the  witness  were 
merely  asked  if  what  he  had  previously  stated 
without  being  sworn  was  true,  and  answered 
that  it  was,  in  the  absence  of  any  objection 
this  would  furnish  no  ground  for  a  reversal. 
(Syllabus  by  the  Court) 


Error  from  Superior  Court,  Appling  CJonn- 
ty. 

Actions  by  John  Bills  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff 
on  consolidation  of  cases,  and  from  an  order 
refusing  a  writ  of  certiorari  defendant 
brings  error.    Affirmed. 

John  Ellis,  Jr.,  brought  two  suits  in  a  jus- 
tice's court  against  the  Southern  Railway 
Company,  seeking  to  recover  in  each  of  them 
on  account  of  an  alleged  overcharge  for 
freight  The  summons  in  one  of  them  al- 
leged that  on  or  about  October  19,  1903,  the 
defendant  received  from  the  Willingham 
Manufacturing  Company,  at  Macon,  6a.,  cer- 
tain property  to  be  delivered  to  the  plaintift 
at  Bazley,  Ga.;  that  it  was  so  delivered,  but 
that  the  defendant  required  him  to  pay  44 
cents  over  and  above  the  amount  it  was  en- 
titled to  receive  for  transporting  the  prop- 
erty; and  that  he  paid  such  amount  under 
protest  to  get  possession  of  his  property. 
Also  that  It  required  him  to  pay  the  sum  of 
25  cents  in  excess  of  what  he  should  have 
paid  on  a  certain  bill  of  freight  shipped  "as 
aforesaid"  on  the  2d  day  of  January,  1904, 
**for  that  said  defendant  received  from  its 
connecting  line,  to  wit,  the  W.  &  A.  Rail- 
way Co.,  who  had  received  from  the  North 
Georgia  Milling  Co.  a  certain  lot  of  flour 
from  Dalton,  Ga.,  which  was  delivered  to 
plaintiff  at  Bazley,  Ga.,  same  being  his  prop- 
erty, except  there  was  one  sack  of  said  flour, 
weighing  24  lbs.,  which  was  lost  or  not  de- 
livered by  said  defendant  to  plaintiff,  which 
was  of  the  value  of  60  cents,  to  the  total 
damage  of  the  plaintiff  in  the  sum  of  $1.29." 
The  other  suit  was  for  $2.86.  The  summons 
alleged  that  on  or  about  the  14th  day  of 
October,  1903,  "Heckinger  Bros.  &  Co.  deliv- 
ered to  the  Merchants  and  Marines  S.  Co., 
to  be  shipped  vlft  the  Southern  Railway  Com- 
pany to  plaintUI  at  Baxley,  Ga.,  a  certain  lot 
of  furniture,  and  said  defendant  refused  to 
deliver  said  furniture  to  plaintiff  until  he 
paid  them  the  sum  of  $2.86  over  and  above 
the  correct  amount  to  which  they  were  en- 
titled for  transporting  said  furniture,  which 
amount  plaintiff  paid  under  protest,  to  his 
injury  and  damage  in  the  sum  of  $2.86." 
The  two  cases  were  consolidated  and  tried 
as  one.  A  judgment  was  rendered  against 
the  defendant,  and  the  case  was  appealed 
to  a  Jury.  At  the  trial  the  plaintiff  was 
placed  on  the  stand  as  a  witness  in  his  own 
behalf,  but  was  not  sworn.  He  stated  that 
"a  bill  of  furniture  was  shipped  to  him  from 
Macon,  Ga.,  and  the  defendant  charged  him 
for  ninety  pounds  too  much  freight,  which 
amounted  to  an  excess  of  forty-four  (44) 
cents  freight  according  to  what  had  been 
previously  charged;  that  the  defendant 
weighed  the  goods  wrong,  and  charged  for 
ninety  pounds  more  than  they  carried;  that 
he  weighed  the  goods  on  the  defendant's 
scales,  and  received  all  that  be  ordered;  that 
a  bill  of  furniture  was  shipped  to  him  from 
Macon,  Ga.,  and  the  defendant  charged  for 
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one  hundred  and  ninety  ponnds  too  much 
freight,  which  amonnted  to  an  excess  of 
$2.86  freight  according  to  what  he  had  been 
previously  charged;  that  the  defendant 
weighed  the  goods  wrong,  and  charged  for 
one  hundred  and  ninety  pounds  more  than 
they  carried;  he  weighed  the  goods  on  the 
defendant's  scales,  and  received  all  that  he 
ordered."  After  the  argument  began,  coun- 
sel for  the  defendant  made  the  point  that 
the  witness  had  not  been  sworiL  Plaintiff's 
counsel  thereupon  recalled  him  to  the  stand 
over  objection  on  the  part  of  the  defendant, 
administered  the  usual  oath  to  him,  and  then 
asl^ed  him  If  what  he  had  previously  stated 
was  true,  to  which  the  plaintiff  responded  In 
the  affirmative,  and  the  case  was  again 
closed.  The  Jury  found  for  the  plaintiff 
$3.11.  The  defendant  applied  to  the  Judge 
of  the  superior  court  for  a  writ  of  certiorari, 
which  was  refused,  and  the  defendant  ex- 
cepted. 

De  Lacy  &  Bishop,  for  plaintiff  in  error. 
V.  E.  Padgett,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  foregoing 
facts).  These  combined  cases  involve  be- 
tween $3  and  $4  in  money,  and  three  or  four 
points  of  law.  The  latter  are  sufficiently 
disposed  of  in  the  headnotes. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent 


(123  Ga.  647) 

OLEMENTS  v.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  1,  1905.) 

1.  Homicide— Instbuctions—Mawslaughteb. 

The  evidence  in  this  case  proved  the  de- 
fendant guilty  of  murder,  and  there  was  noth- 
ing to  require  a  charge  on  the  subject  of  man- 
slaughter. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §  654.] 

2.  Cbiminal  Law— New  TBiAXr-GaonNDS. 

The  mere  allegation,  in  a  groun<i  of  a  mo- 
tion for  a  new  trial,  that  while  the  defendant 
in  a  criminal  case  was  making  his  statement  a 
woman  in  the  gallery  or  back  part  of  the  court- 
room burst  out  crying  and  sobbing  loudly,  but 
was  immediately  removed  by  the  sheriff  under 
the  order  of  the  court,  who  thereupon  refused  to 
declare  a  mistrial,  furnishes  no  ground  for  re- 
versal, it  not  appearing  who  the  woman  was, 
or  how  the  defendant  was  injured  by  the  oc- 
currence. 
(Syllabos  by  the  Court) 

Error  from  Superior  Court,  Henry  County; 
B.  J.  Reagan,  Judge. 

One  Clements  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

E.  M.  Smith  and  Brown  &  Brown,  for 
plaintiff  in  error.  O.  H.  B.  Bloodworth,  Sol. 
Gen.,  and  Jno.  C.  Hart,  Atty.  Gen.,  for  the 
State. 

LUMPKIN,  J.  Clements  was  Indicted  for 
the  murder  of  Will  Stephenson.  He  was 
convicted,  with  a  recommendation  that  he  be 
imprisoned  for  life.    He  moved  for  a  new 


trial,  which  was  refused,  and  he  excepted. 
The  evidence  on  behalf  of  the  state  showed, 
in  brief,  the  following  facts:  Stephenson 
was  In  a  store  when  the  defendant  came  up. 
As  he  and  others  stepped  out  of  the  store, 
the  defendant  was  standing  nearby.  He 
grabbed  Stephenson,  cursed  him,  had  a 
drawn  pistol,  and  said,  '*You  run  home  and 
got  your  pistol  to  kill  me  with."  Stephen- 
son denied  this,  but  the  defendant  insisted 
that  it  was  true,  and  said,  **!  have  got  a  no- 
tion to  shoot  you  anyhow."  Stephenson  an- 
swered: "I  have  not  done  anything  to  you. 
What  do  you  want  to  shoot  me  for?  I  have 
not  got  my  pistol.  If  you  will  go  with  me 
I  will  show  you.'*  The  defendant  told  him 
to  hold  up  his  hands,  and  asked  a  person 
nearby  to  come  and  get  the  pistol  out  of 
Stephenson's  pocket  The  person  addressed 
declined  to  do  this.  Stephenson  ran,  and  the 
defendant  pursued  him.  shooting  at  him 
three  times.  Two  shots  took  effect,  one  in 
the  leg  and  the  other  in  the  back,  resulting  in 
Stephenson's  death.  He  was  trying  to  get 
around  the  corner  of  the  house.  During  the 
same  evening,  and  previously  to  the  homi- 
cide, the  defendant  had  said  that  if  he  found 
Stephenson  that  night  he  would  kill  him. 
The  evidence  for  the  defendant  did  not  ma- 
terially differ  from  that  for  the  state  as  to 
the  occurrences  at  the  time  of  the  homicide. 
One  witness  testified  that  on  the  night  of 
the  shooting  Stephenson  came  to  his  store, 
asked  if  any  one  had  seen  the  defendant,  and 
said  that  he  wished  to  find  him;  that  the 
witness  told  the  defendant  that  Stephenson 
was  hunting  for  him,  and  that  he  had  better 
not  go  where  the  latter  was;  that  Stephen- 
son came  to  the  store  a  second  time  and 
asked  for  the  defendant  and  the  witness  also 
told  this  to  the  defendant;  and  that  Stephen- 
son had  said  that  it  would  be  bad  for  de- 
fendant if  he  found  him.  Another  witness 
testified  that  when  Stephenson  came  Into 
the  store  near  which  the  shooting  occurred 
he  inquired  for  the  defendant,  and  also  that 
when  the  defendant  thrust  his  pistol  into 
Stephenson's  face  and  required  him  to  throw 
up  his  hands  the  latter  held  them  up  part 
of  the  way,  "but  twisted  around  like  he  was 
trying  to  put  them  in  his  pocket." 

Judgment  affirmed.    All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent 


(123  Oa.  546) 
YOUNG  v.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  1,  1905.) 

1.  Homicide— Voluntary  Manslaughter. 

The  evidence  authorized  an  instruction  on 
the  law  of  voluntary  manslaughter. 

2.  Same— Instructions. 

The  extracts  from  the  charge  of  which 
complaint  is  made  were  not  erroneous  for  any 
rea.son  assigned. 

3.  Same— Evidence. 

The   evidence  warranted   the  verdict,   and 
no  reason  appears  for  reversing  the  judgment 
refusing  a  new  trial. 
(Syllabus  by  the  Court) 
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Ehror  from  Superior  Court,  Pulton  Coun- 
ty; L.  S.  Roan,  Judge. 

One  Young  was  conyicted  of  crime,  and 
Drings  error.    Affirmed. 

Burton  Cloud  and  Harvey  Hill,  for  plain- 
tiff in  error.  C.  D.  Hill,  Sol.  Gen.,  for  the 
State. 

COBB,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C.  J^ 
absent. 


(123  Ga.  547) 

MATHIS  ▼.  STATE. 
(Supreme  Court  of  Georgia.     Aug.   1,  1905.) 
Criminal  Law— Appeal. 

The  evidence  amply  warranted  the  yerdict* 
and  none  of  the  assignments  of  error  disclose 
any  sufficient  reason  for  reversing  the  judgment. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Vienna;  D.  L. 
Henderson,  Judge. 

One  Mathis  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Watts  Powell  and  Busbee  ft  Busbee,  for 
plaintiff  in  error.  B.  F.  Strozier,  Sol.  QesLf 
for  the  State. 

COBB,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C.  J.* 
absent. 

023  Q«.  646) 

McBLROY  T.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  1,  19(^5.) 

CniiiiNAL  Law  —  Appeal  —  Revisw  —  Final 

Judgment. 

Until  there  has  been  a  judgment  finally 
disposing  of  the  case  in  the  trial  coart,  the 
Supreme  Court  has  no  jurisdiction  to  pass  upon 
an  assignment  of  error  complaining  of  the  strik- 
ing of  a  plea  of  former  jeopardy,  filed  by  the 
accused.  Fugazsi  ▼.  Tomlinson,  46  S.  B.  831, 
119  Ga.  622,  and  cit 

[Ed.  Note. — ^For  cases  in  uoint,  see  toL  19, 
Cent.  Dig.  Criminal  Law,  §  2589.] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Fulton  County; 
L.  S.  Roan,  Judge. 

One  McElroy  was  tried  for  crime,  and 
brings  error.    Dismissed. 

S.  C.  Crane,  for  plaintiff  in  error.  O.  D. 
Hill.  Sol.  Gen.,  for  the  State. 

FISH,  P.  J.  Writ  of  error  dismissed.  All 
the  Justices  concurring,  except  SIMMONS, 
O.  J.,  absent 


(128  Ga.  63S) 

HARRIS  V.  STATE. 

(Supreme  €k>urt  of  Creorgia.    Aug.  1,  1905.) 

Cbiminal  Law— Appeal— Review— New  Tri- 
al. 

The  only  special  assignment  of  error  in 
the  motion  for  a  new  trial  being  upon  the  ad- 
mission of  evidence,  and  it  not  appearing  from 
the  motion  what  objection  was  made  thereto  at 
the  time  the  same  was  offered,  the  assignment 


of  error  cannot  be  considered.     The  evidence 
warranted  the  verdict,  and  there  was  no  abuse 
of  discretion  in  refusing  to  grant  a  new  triaL 
(SyJlabus  by  the  Coart) 

EiTor  from  City  Court  of  Dublin;  J.  E. 
Burch,  Judge. 

One  Harris  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Howard. &  Baker,  for  plaintiff  in  error. 
G.  H.  Williams,  Sol.  Gen.,  for  the  State. 

COBB,  J.*  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C.  J.» 
absent 


(12SOa.  5S8) 
SHIVERS  T.   STATE. 
(Supreme  (pourt  of  Georgia.    Aug.  1,  1905.) 

1.  iNnicniENT  —  MisnEHKANOB  — Demand  vx 
Writing. 

For  one  charged  under  an  accusation  In 
the  countT  court  with  a  misdemeanor  to  avail 
himself  of  the  right  to  demand  an  indictment 
he  must  make  such  demand  in  "a  writing  signed 
by  him."  Pen.  Code  1895,  S  751.  An  oral  de- 
mand made  by  his  counsel  is  not  sufficient 

2.  Criminal  Law>-Accusation— Warrant. 

It   is   not   essential   that   such  accusation 
charge   the   commission   of   the   crime   on   the 
same  day  as  that  alleged  in  the  warrant  upon 
which  the  accusation  is  based. 
8.  Same— Evidence. 

The  evidence  warranted  the  verdict  And 
the  certiorari  was  properly  overruled. 
(Syllabus  by  the  Court) 

Brror  from  Superior  0>urt,  Worth  County; 
W.  N.  Spence,  Judge. 

One  Shivers  was  convicted  of  misdemean- 
or, and  brings  error.    Affirmed. 

Perry  &  Llpton,  for  plaintiff  In  error.  W. 
B.  Wooten,  Sol.  Gen.,  C.  B.  Hay,  and  Claude 
Payton,  Sol.  Gen.  pro  tem.,  for  the  State. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concuiTing,  except  SIMMONS,  C.  J., 
absent. 


(1»  Oa.  539) 
RENTFROW  T.  STATBl. 
(Supreme  Court  of  (Georgia.    Aug.  1»  19(^5.) 

1.  Criminal  Law^-Harmlkss  Error. 

Even  though  the  admission  of  the  testi- 
mony objected  to  may  have  been  erroneous,  the 
error  was  subsequently  cured  by  the  action  of 
the  trial  Judge  in  rulmg  the  evidence  out  and 
instructing  the  jury  to  disregard  it. 

[Ed.  Note. — For  cases  in  point  see  vol.  15, 
Cent  Dig.  Criminal  Law»  $  8141.] 

2.  Homicide— Voluntary  Manslauohter. 

An  essential  element  of  voluntary  man- 
slaughter is  passion  on  the  part  of  the  slayer. 
The  fact  that  the  person  slain  ma^  himself  have 
been  actuated  by  violent  passion,  in  the  absence 
of  any  demonstration  by  him  against  the  slayer, 
has  no  bearing  upon  the  grade  of  the  homicide. 
Unless  it  be  shown  that  the  person  killing  was 
so  overcome  by  passion  as  to  exclude  all  idea  of 
deliberation  or  malice,  the  killing  is  not  volun^ 
tary  manslaughter.  Tested  by  this  rule,  there 
was  no  manslaughter  in  the  present  case. 

[Ed.  Note. — For  cases  in  point  see  voL  26k 
Cent.  Dig.  Homicide,  §  59.] 

(Syllabus  by  the  CourtJ 
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Brror  from  Saperior  Court,  Fayette  Ooim- 
ty;   E.  J.  Reagan.  Judge. 

Stephen  Rentfrow  was  convicted  of  mur- 
der, and  brings  error.    Affirmed. 

A.  O.  Blalock.  J.  W.  Wise,  and  Hugh  M. 
Dorsey,  for  plaintiff  In  error.  0.  H.  B.  Blood- 
worth,  Sol.  Gen.,  and  Jno»  G.  Hart,  Atty. 
Gen.,  for  the  State. 

CANDLJ3R,  J.  Stephen  Rentfrow  was 
tried  for  the  murder  of  his  daughter-in-law, 
Mary  Rentfrow,  and  was  found  guilty,  with 
a  recommendation  that  he  be  sentenced  to 
the  penitentiary  for  life.  He  made  a  motion 
for  a  new  trial,  which  was  overruled,  and 
he  excepted. 

1.  The  motion  complains  that  the  court 
erred  in  admitting  evidence  to  the  effect  that 
the  character  of  the  accused* for  violence  was 
bad,  over  the  objection,  made  at  the  time 
the  evidence  was  offered,  that  only  the  gen- 
eral character  of  the  accused  was  in  issue, 
and  that  evidence  as  to  his  character  for  any 
particular  trait  was  inadmissible.  Regard- 
less of  the  merit  of  this  objection,  it  appears 
that  before  the  argument  began  the  court 
ruled  out  the  evidence  objected  to,  and  in- 
structed the  jury  to  disregard  it;  and  so, 
conceding  that  the  admission  of  the  evidence 
in  the  first  place  was  erroneous,  that  error 
was  completely  cured,  and  the  accused  has 
no  ground  for  complaint 

2.  The  two  remaining  grounds  of  the 
amendment  to  the  motion  for  a  new  trial 
both  complain.  In  effect,  that  the  court  erred 
in  failing  to  give  In  charge  to  the  jury  the 
law  of  voluntary  manslaughter;  and' this  Is 
really  the  controlling  question  in  the  case. 
The  case  Is,  on  its  facts,  a  very  peculiar  one. 
The  accused  is  an  aged  man— nearly  four 
score  years  old — and  the  deceased,  as  has 
already  been  stated,  was  his  daughter-in- 
law.  It  is  inferable  from  the  testimony  of 
the  witnesses  that  there  had  long  been  bad 
feeling  between  the  families  of  the  two,  and 
that  the  entire  story  of  the  causes  leading  up 
to  the  homicide  is  not  disclosed  by  the  rec- 
ord brought  to  this  court  The  only  eyewit- 
ness to  the  tragedy  was  Ross  Rentfrow,  the 
husband  of  the  deceased  and  the  son  of  the 
accused.  From  his  testimony  it  appeared 
that  the  killing  took  place  between  6  and  7 
o'clock  in  the  morning.  Witness  and  his 
wife  were  living  on  land  belonging  to  the 
accused.  As  witness  was  preparing  to  go 
to  his  work,  he  observed  the  accused,  at  a 
distance  of  nearly  200  yards  from  the  house, 
where  he  and  his  wife  were,  apparently 
about  to  go  through  a  garden  which  the  lat- 
ter had  cultivated.  Witness  ^'thought  he 
was  going  to  tear  up  the  garden,"  where- 
upon he  called  his  wife's  attention  to  the 
matter.  "She  watched  him  until  he  got  to 
the  garden.  Then  she  taken  her  gun,  and 
said  she  was  going  to  make  him  get  out  of 
her  garden.  He  had  threatened  to  tear  the 
garden  all  to  pieces.  ♦  *  •  She  just  said 
he  had  to  get  out  of  the  garden;   that  she 


and  her  children  had  worked*  it  and  made  it 

♦  ♦  •  I  said  if  I  was  her  I  would  not  go. 
She  said  she  would  go  or  die.  The  gun  was 
loaded."  The  deceased  then  went  to  the 
garden,  carrying  the  loaded  gun,  while  wit- 
ness remained  at  the  house,  a  distance  of 
175  yards  intervening.  As  to  whether  wit- 
ness could  hear  what  conversation  took  place 
between  the  accused  at  that  distance  the 
record  is  not  clear.  He  testified:  "She  asked 
him  to  get  out  of  the  garden;  that  she  had 
worked  and  made  it;  and  that  is  what  I 
testified.  She  kept  saying  something  else." 
The  accused  then  picked  up  a  basket  which 
he  had  been  carrying,  and  which  contained  a 
pistol  and  some  cabbage,  "and  got  it  up  in 
his  arm.  He  started  out  toward  home,  and 
she  started  to  turn  and  stert  home.  He 
threw  the  things  down  and  commenced 
shooting.  •  •  •  She  was  running  from 
him  at  the  time  he  done  the  shooting,  and  he 
kept  advancing  on  her."  Three  shots  were 
fired  by  the  accused,  two  of  which  struck  the 
deceased—one  In  the  hand  and  one  in  the 
back  of  the  head.  The  deceased  and  the  ac- 
cused were  15  or  20  feet  apart  when  the 
shooting  took  place.  While  the  accused  was 
firing,  the  gun  which  the  deceased  carried 
with  her  was  discharged,  apparently  acci- 
dentally. Of  the  witnesses  who  beard  the 
firing,  but  did  not  see  the  occurrence,  some 
testified  that  the  shots  were  In  such  rapid 
succession  that  they  could  not  tell  which  was 
fired  first,  the  pistol  or  the  gun;  others  were 
positive  that  the  pistol  shote  were  fired  first. 
No  witness  testified  that  the  gun  was  fired 
before  the  pistol.  The  stetement  of  the  ac- 
cused was  to  the  effect  that  his  first  knowl- 
edge of  the  presence  of  the  deceased  near 
him  was  when  he  heard  her  call  angrily  to 
him  to  get  out  of  the  garden;  that  he  looked 
up,  and  saw  that  she  had  the  gun  pointed 
at  him;  that  she  repeated  her  demand  that 
he  get  out  of  the  garden,  called  him  an  "old 
gray-headed  rascal,"  and  threatened  to  kill 
klm;  that  immediately  thereafter  she  fired 
upon  him;  and  that  he  was  compelled  to 
shoot  to  save  his  own  life. 

"Manslaughter  Is  the  unlawful  killing  of  a 
human  creature,  without  malice,  either  ex- 
press or  implied,  and  without  any  mixture 
of  deliberation  whatever."  Pen.  Oode,  $  64. 
"In  all  cases  of  voluntery  manslaughter 
there  must  be  some  actual  assault  upon  the 
person  killing,  or  an  attempt  by  the  person 
killed  to  commit  a  serious  personal  injury 
on  the  person  killing,  or  other  equivalent 
drcumstences  to  justify  the  excitement  of 
passion,  and  to  exclude  all  idea  of  deliber- 
ation or  malice,  either  express  or  implied. 

♦  •  •  The  killing  must  be  the  result  of 
that  sudden,  violent  impulse  of  passion  sup- 
posed to  be  irresistible."  Pen.  Code,  $  65.  It 
will  be  seen  that  the  one  essential  element 
of  voluntary  manslaughter  is  passion — hot 
blood.  When  an  unlawful  killing  is  shown 
by  the  state,  the  presumption  is  that  It  was 
prompted  by  malice;  and  to  reduce  the  horn 
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Icfde  below  the  grade  of  murder  it  is  neces- 
sary for  the  evidence  to  show  the  absence 
of  malice.  If  the  state  of  mind  of  the  ac- 
cused in  the  present  case  could  be  inferred 
from  that  of  the  deceased  at  the  time  when 
she  seized  her  gun  and  announced  her  deter- 
mination to  make  him  get  out  of  her  gar- 
den, a  Jury  might  well  have  found  that  he 
was  actuated  by  passion,  rather  than  malice. 
There  is  in  this  case,  of  course,  no  questidn 
of  mutual  combat  The  meeting  was  sud- 
den and  unexpected,  and  immediately  pre- 
ceded the  homicide.  It  must  be  borne  in 
mind  that  the  mental  state  of  the  accused — 
not  that  of  the  deceased — ^is  the  test  to  de- 
termine whether  a  homicide  be  manslaugh- 
ter. Was  there  an  "actual  assault  upon  the 
person  killing,  or  an  attempt  by  the  person 
killed  to  commit  a  serious  personal  injury 
on  the  person  killing"?  Only  by  the  state- 
ment of  the  accused  can  such  a  theory  be 
upheld;  and  it  is  well  settled  that  in  the 
absence  of  a  request  the  judge  is  not  bound 
to  charge  upon  any  theory  whose  sole  foun- 
dation is  in  the  prisoner's  statement.  Were 
there  "other  equivalent  circumstances  to  jus- 
tify the  excitement  of  passion,  and  to  ex- 
clude all  idea  of  deliberation  or  malice,  ei- 
ther express  or  implied"?  If  so,  no  witness 
testified  to  them.  The  woman's  husband  tes- 
tified that  she  made  no  demonstration  what- 
ever against  the  accused,  and  that  when 
shot  she  was  retreating.  Her  state  of  mind 
when  she  left  the  house,  the  purpose  for 
which  she  carried  her  gun,  and  her  inten- 
tions toward  the  accused  cast  no  light  on 
what  took  place  after  she  reached  the  gar- 
den; and  that  is  the  main  thing  to  be  deter^ 
mined  in  ascertaining  whether  or  not  there 
is  manslaughter  in  the  case.  The  case  made 
by  the  state  was  one  of  brutal  assassination. 
That  made  by  the  statement  of  the  accused 
was  one  of  justifiable  homicide  in  self-de- 
fense. There  is  nothing  to  show  that  the 
accused  was  actuated  by  the  sudden  and  un- 
governable passion  which  the  law  recognizes 
as  necessary  to  reduce  a  homicide  below  the 
grade  of  murder,  and  we  will  not  reverse 
the  judgment  of  the  trial  court  on  account  of 
the  failure  to  charge  the  law  of  manslaugh- 
ter. 

The  foregoing  discussion  renders  it  mani- 
festly unnecessary  to  discuss  the  contention 
that  the  verdict  was  contrary  to  law  and 
the  evidence. 

Judgment  afilrmed.  All  the  Justices  con- 
curring, except  SIMMONS,  G.  J.,  absent 


(123  Ga.  569)   . 

GODWIN  V.  STATE. 

(Supreme  Court  of  Qeorgia.    Aug.  2,  1905.) 

1.  Cbimimal  Law— Abguicknts  or  Counsei/— 
Readino  Law  to  Jury. 

Where,  duriDg  the  argument  before  the 
jury  in  a  criminal  case,  counsel  for  the  accused 
started  to  read  to  the  jury  from  a  Supreme 
Court  report  of  this  state,  and  objection  there- 
to was  made  by  the  solicitor.  It  was  not  error 
for  the  court,  while  allowing  the  extract  to  be 


read  In  the  presence  and  bearing  of  the  jury, 
to  require  that  it  be  read  "to  the  court" 
2.  Sa>£k— Sentence— Discretion  of  Coubt. 

The  sentence  to  be  imposed  upon  one  con- 
victed of  crime  in  this  state  is  a  matter  for 
the  discretion  of  the  trial  judffe,  subject  only 
to  the  limitations  imposed  by  the  statute  regu- 
lating such  crime ;  and  no  sentence  is  excessive, 
in  legal  contemplation,  which  is  not  greater 
than  the  maximum  sentence  fixed  by  law.  It 
follows  that  a  sentence  of  12  months  in  the 
chain^ang,  without  the  alternative  of  a  fine,  for 
carrying  concealed  weapons,  is  not  excessive. 
8.  Gabbtino  Weapons— Evidence. 

The  evidence  fully  warranted  the  verdict. 
(Syllabus  by  the  Court} 

Error  from  City  Court  of  Vienna;  D.  L, 
Henderson,  Judge. 

One  Godwin  was  convicted  of  carrying 
weapons,  and  brings  error.    Affirmed. 

Busbee  &  Busbee,  for  plaintiff  In  error. 
B.  F.  Strozier,  SoL,  for  the  State. 

CANDLEB^  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  SIMMONS^ 

0.  J^  absent 

(U8  Ga.  62S> 
JENKINS  T.   STATE. 
(Supreme  (Dourt  of  Georgia.     June  17,  1905.) 

1.  Homicide  —  Voluntary  Manslauohteb— 
Instructions. 

The  theory  of  voluntary  manslaughter  was 
presented  by  one  view  of  the  evidence,  and  the 
trial  judge  properly  instructed  the  jury  as  to 
the  law  Bearing  on  that  grade  of  homicide. 

2.  Criminal  Law— Argument  of  Solicitor 
General. 

The  argument  of  the  solicitor  general  to 
which  objection  was  made,  was  authorized  by 
the  facts  proved  and  such  legitimate  inferences 
as  might  be  drawn  therefrom. 
8.  Same— Bemarks  of  Court. 

Prejudicial  error  was  committed  by  the 
presiding  judge,  who,  on  being  asked  to  allow 
the  accused  to  supplement  his  statement  to  the 
jury,  said:  ''Let  him  finish  his  statement.  I 
never  knew  one  of  them  to  get  tlirough  making 
his  statement."  This  remark  was  calculated  to 
impress  the  jury  with  the  idea  that  the  judge 
entertained  the  opinion  that  what  the  accused 
might  say  in  his  defense  was  of  little  import- 
ance, (^ndler,  J.,  dissenting. 
4.  Homicide— Iwotructions—Self-Defense. 

The  charge  of  the  court  as  to  the  law  re- 
lating to  self-defense  was  sufficiently  full  and 
explicit,  in  the  absence  of  an  appropriate  re- 
quest in  writing  to  charge  more  fully  as  to 
what  might  constitute  reasonable  fears;  and 
the  request  presented,  not  being  adjusted  to  the 
facts  of  the  case,  was  rightly  withheld  from  the 
jury. 
Candler,  J.»  dissenting. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jasper  County; 
H.  G.  Lewis,  Judge. 

Clem  Jenkins  was  convicted  of  voluntary 
manslaughter,  and  brings  error.     Reversed- 

See  51  S.  £.  886. 

A.  Y.  Clement  and  A.  S.  Thurman,  for 
plaintiff  in  error.  J.  B.  Pottle.  Sol.  Gen., 
for  the  State. 

EVANS,  J.  The  plaintiff  in  error,  Clem 
Jenkins,  Jr.,  was  charged  with  the  murder 
of  Jim  Wilson,  and  was  convicted  of  the 
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offense  of  yoluntary  manslaughter.  The 
court  declined  to  grant  the  accused  a  new 
trial,  and  he  excepts  to  the  Judgment  over- 
ruling his  motion  therefor. 

1.  Counsel  for  the  accused  Insists  that  the 
evidence  did  not  warrant  a  finding  of  volun- 
tary manslaughter,  and  that  the  court  erred 
in  charging  the  Jury  as  to  the  law  bearing 
on  that  grade  of  homicide.  While  there  was 
testimony  which  would  doubtless  have  war- 
ranted a  conviction  of  murder»  and  the 
statebient  of  the  accused  presented  the  the- 
ory of  self-defense,  there  was  also  testi- 
mony from  which  the  Jury  might  well  have 
concluded  that  the  following  summary  of 
what  occurred  really  represented  the  truth 
of  the  matter  under  investigation:  On  the 
night  of  the  homicide,  while  a  younger 
brother  of  the  accused  was  on  his  way  to 
church,  he  was  met  by  the  deceased,  who 
gave  him  a  beating.  The  accused  was  told 
by  his  brother  at  the  church  that  he  had 
been  mistreated  and  beaten  by  the  deceased. 
After  the  services,  a  number  of  persons,  in- 
cluding the  deceased  and  the  accused,  left 
the  church,  and  started  home  along  a  pub- 
lic road.  The  accused  asked  the  deceased 
why  he  had  whipped  this  younger  brother, 
saying  he  was  a  minor,  and,  if  he  had  done 
anything  to  the  deceased,  the  deceased  should 
have  told  the  boy's  mother  or  elder  brother* 
The  deceased  made  some  reply  to  the  effect 
that  he  was  not  going  to  tell  anybody  any- 
thing, and  that  he  had  done  what  he  wanted 
to,  and  intended  to  do  as  he  pleased.  The 
accused  said  he  did  not  want  to  have  any 
fuss,  and  it  was  not  worth  while  for  the  de- 
ceased to  "start  his  big  talk."  The  latter 
persisted  in  his  offensive  braggadocio,  and 
several  of  those  in  the  crowd  endeavored  to 
persuade  him  to  let  the  accused  alone,  and 
go  on  peaceably  to  his  home.  The  deceased 
declined  to  drop  the  matter,  and  continued 
in  his  effort  to  provoke  the  accused  into  a 
quan'el.  The  accused  said,  "If  you  have  got 
that  baby  gun  in  your  pocket,  I  will  make 
you  use  it,*'  and  the  deceased  replied,  "I  will 
use  it,  too."  He  threatened  a  number  of 
times  to  kill  the  accused,  and  avowed  his 
purx)ose  to  do  so  when  they  reached  a  field 
on  the  way  home.  The  deceased  stopped  a 
few  moments  at  a  house  upon  the  roadside, 
but  caught  up  with  the  crowd  again  at  a 
house  some  distance  beyond,  where  some  of 
those  in  the  party  stopped  to  get  water.  The 
accused,  who  was  accompanied  by  his  wife, 
did  not  stop  at  the  well,  but  proceeded 
through  the  yard  along  a  path  which  led  to 
his  home  and  to  that  of  the  deceased.  As 
the  deceased  came  up  to  the  gate,  one  of  the 
men  in  the  party  called  on  him  to  wait,  in- 
tending to  take  him  home  by  the  road,  in 
order  to  prevent  any  difllculty,  but  he  went 
on  into  the  yard.  One  of  the  women  then 
took  hold  of  him,  and  told  him  to  let  the 
accused  alone,  and  go  on  home  to  his  mother. 
He  Jerked  loose,  saying,  **Llttle  Buddy  thinks 
I  am  scared  of  hiiu;  I  will  kill  him."    The 


accused  turned,  and  asked,  ''What  la  that 
you  say?"  The  deceased  replied,  "You  think 
I  am  scared  of  you,  but  I  will  kill  you!"  at 
the  same  time  advancing  with  one  of  his 
hands  in  his  right-hand  pants  pocket,  as 
though  he  intended  to  then  and  there  carry 
out  his  threat  They  were  but  14  or  15 
steps  from  each  other.  The  accused  imme- 
diately drew  his  pistol  and  fired  without 
waiting  for  the  deceased  to  make  any  fur- 
ther hostile  demonstration.  Only  one  shot 
was  fired.  It  infiicted  upon  the  deceased  the 
wound  which  caused  his  death.  He  was  not, 
in  point  of  fact,  armed  with  a  pistol,  as 
an  examination  of  his  person  disclosed  when 
his  i>ockets  were  searched  by  some  of  those 
present  after  he  fell  and  was  lying  upon 
the  ground.  In  the  pocket  in  which  he  had 
his  hand  only  a  pocketbook  was  found,  and 
he  had  no  weapon  concealed  about  him, 
though  it  was  more  or  less  generally  known 
that  he  was  in  the  habit  of  carrying  a  pistol. 
He  was  scarcely  16  years  old,  but  was  large 
for  his  age^  and  as  tall  as  a  man,  and  ap- 
peared to  be  larger  than  the  accused.  The 
deceased  was  of  a  violent  and  quarrelsome 
nature.  The  accused,  however,  had  never 
before  had  any  personal  difficulty  with  any 
one,  was  of  a  peaceable  disposition,  and  did 
not  display  anger  on  the  way  home  up  to  the 
time  the  party  stopped  at  the  scene  of  the 
homicide. 

If  the  deceased  did  not  have  a  pistol  or  any 
other  weapon,  the  life  of  the  accused  was 
not  in  actual  peril  at  the  time  of  the  shoot- 
ing, nor  was  the  deceased  close  enough  to 
commit  any  violent  assault  upon  his  person. 
It  was  for  the  Jury  to  determine  whether 
the  circumstances  were  such  as  to  excite 
the  fears  of  a  reasonable  man,  if  they  be- 
lieved the  statement  of  the  accused  and  the 
testimony  of  one  of  his  witnesses  that  the 
deceased  was  advancing  with  something 
"shiny"  in  the  hand  which  he  was  attempt- 
ing to  withdraw  from  his  pocket  If  the  Jury 
did  not  believe  this  to  be  true,  then  they 
would  have  to  deal  with  the  question  wheth- 
er, the  accused  having  shot  under  no  real 
or  apparent  necessity,  he  acted  under  a 
certain  heat  of  passion,  being  provoked  be- 
yond endurance  by  the  persistent  endeavor  of 
the  deceased  to  draw  him  into  a  personal 
difficulty,  and  believing  the  deceased  to  be 
armed,  and  inviting  him  to  enter  into  a 
combat  with  deadly  weapons.  The  accused 
had  reason  to  believe  the  deceased  had  a 
pistol.  The  latter  led  him  to  think  so,  and 
threatened  repeatedly  to  use  one,  though  he 
apparently  was  not  wrought  up  into  a  frame 
of  mind  where  he  was  prepared  to  shoot  in 
cold  blood,  and  wanted  to  provoke  a  quarrel 
as  a  pretext  for  resorting  to  the  use  of  a 
deadly  weapon.  To  reduce  the  killing  to 
the  grade  of  voluntary  manslaughter,  it  was 
not  necessary  that  any  actual  assault  should 
have  been  made  by  the  deceased  upon  the 
accused.  Stokes  v.  State,  18  Ga.  17,  37;  El- 
liott V.  State,  46  Ga.  163.    Where  there  is  a 
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mutual  fntentlon  to  flglit,  the  approach  of 
the  deceased  in  furtherance  of  his  design  to 
do  the  accused  serious  Injury  may  be  the 
eqairalent  of  an  actual  assault  upon  the  lat- 
ter, BO  far  as  reducing  the  killing  to  volun- 
tary manslaughter  is  concerned.  Ray  v. 
State,  15  Ga.  223.  Our  statute  defining  yol- 
untaiy  manslaughter  declares  that  not  only 
an  actual  assault  or  attempt  to  commit  a 
serious  personal  injury  upon  the  slayer,  hut 
also  "other  equivalent  circumstances  to  Jus- 
tify the  excitement  of  pi^ssion,"  may  be 
sufficient  to  exclude  the  idea  of  a  deliberate 
and  wanton  Intention  to  take  the  life  of  the 
person  killed.  Pen.  Code  1896,  f  64.  So,  as 
was  held  hi  Ragland's  Case,  111  Ga.  211,  36 
S.  B.  682:  "Whether  an  advance  by  one  man 
armed  with  a  stick  on  another  In  the  night- 
time, and  declining  to  stop  when  called  on 
to  do  so,  constitute  circumstances  equivalent 
to  an  assault,  so  as  to  authorize  a  homicide 
to  be  reduced  to  voluntary  manslaughter,  is 
a  question  for  the  Jury.**  True,  in  the  case 
now  before  us  the  deceased  appears  not  to 
have  been  armed  with  a  pistol  or  other 
weapon.  But  the  accused  had  reason  to  be- 
lieve to  the  contrary,  and  the  situation  which 
confronted  him  is  to  be  viewed,  not  neces- 
sarily in  the  light  of  the  facts  subsequently 
developed,  but  as  it  appeared  to  him,  and 
would  have  been  looked  at  by  a  reasonable 
man  in  his  position.  Murray  v.  State,  85 
G&  878,  11  8.  B.  665.  His  state  of  mind, 
produced  by  the  circumstances  as  they  ap- 
peared to  him,  was  a  proper  subject-matter  to 
be  inquired  into  by  the  Jury.  If  an  unjus- 
tifiable homicide  resulted  from  the  accept- 
ance by  him  of  a  challenge  to  enter  into  a 
mutual  combat  with  deadly  weapons,  the 
Killing  was  no  more  than  voluntary  man- 
slaughter. Tate  V.  State,  46  Ga.  148;  Trice  r. 
State,  80  Ga.  742,  15  S.  B.  64a  Mutual  in- 
tention to  fight  may  not  only  negative  the 
theory  of  self-defense,  but  may  likewise  ex- 
clude the  idea  of  malice,  if  such  intention 
grows  out  of  hot  blood  produced  by  provoca- 
tion other  than  that  induced  by  mere  words, 
threats,  menaces,  or  contemptuous  gestures. 
If  the  provocation  be  produced  by  an  actual 
assault,  by  an  attempt  to  commit  a  serious 
personal  Injury  upon  the  slayer,  or  by  "oth- 
er equivalent  circumstances'*  calculated  to 
excite  sudden  passion,  the  fact  that  the  ac- 
cused shot  with  the  Intention  to  kill  would 
not  render  the  offense  that  of  murder.  Jack- 
son V.  State,  82  Ga.  449,  9  S.  E.  126.  "Bad" 
blood,  which  induces  a  cherished  intention  to 
deliberately  kill,  is  not  to  be  confused  with 
"hot"  blood,  excited  by  a  sudden  and  un- 
expected emergency  with  which  the  slayer 
is,  throi^gh  no  fault  of  his  own,  unfortu- 
nately confronted.  In  McGuffle*B  Case,  17 
Ga.  514,  one  theory  of  the  homicide  which 
the  evidence  presented  was  that  after  the 
accused  had,  with  malicious  intent,  pointed 
his  gun  at  the  deceased,  but  had  desisted  at 
the  instance  of  bystanders,  and  would  not 
have  again  pointed  the  gun  at  the  deceased 


or  have  fired  upon  him,  the  accused  was  pro- 
voked by  the  remark  of  the  deceased  that 
he  would  throw  a  brickbat  at  the  accused  if 
he  raised  his  gun  again;  and  this  court  held 
that,  if  the  accused  would  not  have  again 
presented  his  gun  at  the  deceased,  nor  have 
fired  at  him  but  for  the  throwing  of  the 
brickbat,  the  crime  may  have  been  no  more 
than  voluntary  manslaughter.  In  the  case 
of  Irby  V.  State,  32  Ga.  496,  a  youth  but 
14  years  of  age  was  put  on  trial  for  mur- 
der. The  evidence  disclosed  that  while  his 
father  and  another  man  were  engaged  in  a 
fist  fight,  and  a  bystander  was  in  the  act  of 
separating  them,  the  accused  suddenly  ap- 
peared on  the  scene  with  a  pistol  and  shot 
down  his  father's  assailant  without  any  ap- 
parent necessity.  Yet  this  court,  having  re- 
gard to  the  sudden  passion  which  may  have 
been  aroused  in  the  breast  of  this  youth  upon 
seeing  another  man  attempting  to  inflict  In- 
Jury  upon  his  father,  held  that  the  evidence 
warranted  a  verdict  of  voluntary  manslaugh- 
ter. In  the  xnresent  case  we  think  the  ver- 
dict of  the  Jury  was  fully  Justified.  Indeed, 
it  apparently  speaks  the  real  truth  regarding 
the  homicide  with  the  commission  of  which 
the  accused  was  charged. 

2.  The  theory  of  the  state  was,  of  course, 
that  the  accused  vras  a  man  who  entertained 
a  wanton  disregard  for  human  life.  The 
solicitor  general  sought  to  Impress  this  idea 
upon  the  jury  by  arguing  before  them  that 
the  evidence  disclosed  that  the  accused  "car- 
ried that  old  pistol  down  there  to  the  church 
that  night,"  and  that  he  "carried  it  there 
with  a  purpose."  Counsel  for  the  accused 
objected  to  this  argument  on  the  ground 
that  there  was  no  evidence  before  the  Jury 
which  warranted  it,  and,  the  solicitor  general 
insisting  that  there  was,  asked  that  the  sten- 
ographic report  of  the  testimony  be  read, 
in  order  that  the  dispute  might  be  settled. 
The  court  declined  to  permit  this  to  be  done; 
"said  that  the  Jury  would  determine  what 
was  in  evidence,  and  directed  the  solicitor 
to  proceed  with  his  argument"  £!xceptlon  is 
taken  to  the  manner  in  which  the  court  thus 
disposed  of  the  matter.  There  was  evidence 
which  at  least  warranted  the  haference  that 
the  accused  did  carry  his  pistol  with  him  to 
the  church  on  the  night  of  the  homicide. 
One  of  the  witnesses  for  the  state  testified 
that  while  he  and  the  accused  were  outside 
the  church,  looking  "after  people*8  stock," 
the  accused  said  the  deceased  had  whipped 
his  little  brother,  and  he  intended  to  whip 
the  accused  after  they  left  the  church,  and, 
if  he  resisted,  would  use  a  pistol,  which  he 
then  and  there  exhibited  to  the  witness. 
Presumably,  the  accused  took  his  pistol  with 
him  to  the  church.  In  his  statement  to  the 
Jury  he  undertook  to  explain  that  he  had 
previously  loaned  his  pistol  to  a  "fellow" 
who  was  to  return  it  on  the  night  before, 
but  who,  on  the  night  of  the  homicide,  told 
the  accused  if  he  wanted  the  pistol  to  come 
by  his  house  for  it;  and  the  accused  stated 
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that  be  had  nat  carrledL  the  piatal  to  the 
church  that  nJght  If  be  meant  that  be  bad 
called  by  (or  his  pistol  on  the  way  home 
from  church,  there  was  nothing  to  substan- 
tiate his  statement,  but  it  was  In  conflict 
with  the  testimony  of  the  state's  witness  as 
to  the  accused  haying  the  pistol  at  the 
church  before  the  services  wore  concluded. 
If  he  intended  to  be  understood  as  saying 
that  he  did  not  leave  home  with  the  pistol, 
but  got  it  from  the  borrower  while  on  the 
way  to  church,  it  was  still  for  the  jury  to 
say  what  was  the  truth  in  this  regard,  as 
they  were  not  bound  to  accept  his  statement 
as  true.  Certainly,  the  argument  of  the 
state's  counsel  was  not  wholly  without 
foundation  established  by  the  evidence,  and 
the  ruling  of  the  court  excepted  to  aftords 
no  ground  for  setting  aside  the  verdict  of 
the  Jury,  eq;)ecially  as  it  negatives  the  Idea 
that  the  argument  objected  to  influenced 
their  finding,  which  was  that  the  accused 
acted  without  preparation,  deliberation,  or 
any  other  indicia  of  malice  toward  the  de- 
ceased. 

3.  Immediately  after  the  accused  had  con- 
cluded his  statement  to  the  jury  he  informed 
his  counsel  that  he  had  inadvertently  omit- 
ted to  refer  to  a  matter  which  he  wished  to 
explain  to  the  jury — ^the  reason  be  happened 
to  be  armed  on  the  night  of  the  homicide. 
Oounsel  asked  permission  of  the  court  for 
the  accused  to  make  an  additional  statement 
The  presiding  judge  replied:  *'Let  him  finish 
his  statement  I  never  knew  one  of  them 
to  get  through  making  his  statement"  Com- 
plaint is  made  that  the  language  used  by  the 
judge  in  granting  the  privilege  asked  not 
only  stripped  it  of  all  benefit  to  the  accused, 
but  had  the  effect  of  creating  the  impres- 
sion upon  the  jury  that  in  the  opinion  of  his 
honor,  what  the  accused  might  say  in  his 
defense  was  entitled  to  little  weight  and  he 
had  already  consumed,  to  no  purpose,  much 
of  the  valuable  time  of  the  court  The  re- 
mark of  the  court  certainly  may  have  had 
that  tendency.  It  was  discretionary  with 
the  judge  whether  or  not  he  should  allow  the 
accused  to  supplement  bis  statement  (Owens 
V.  State,  120  Ga.  209,  47  S.  E.  545;  Johnson 
V.  State,  120  Ga.  509,  48  S..E.  199);  but  if 
the  indulgence  were  granted  at  all,  it  should 
have  been  accorded  in  terms  which  would 
give  to  the  accused  the  benefit  he  sought 
and  not  create  any  unfavorable  impression 
against  him.  So  much  Importance  Is  attach- 
ed to  the  prejudicial  influence  upon  a  jury 
which  an  unguarded  remark  by  the  presid- 
ing judge  may  have  upon  them,  that  it  is 
provided  by  statute  (Civ.  Code  1895.  §  4334) 
that  a  new  trial  shall  be  granted  in  every 
case,  whether  civil  or  criminal,  whenever  he 
shall  during  the  progress  of  the  trial  and  in 
the  presence  of  the  jury  either  express  or 
Intimate  his  opinion  as  to  what  has  or  has 
not  been  proved.  The  duty  of  noncommit- 
tal which  this  statute  imposes  upon  a  pre- 
siding  judge   has   been   heretofore    clearly 


pointed  out  Hnbbard  v.  State,  108  Ga.  786. 
83  S.  SL  814;  Vamer  v.  B.  Co.,  108  Ga.  813, 
34  S.  SI  166;  Jaques  v.  State,  111  Ga.  832, 
86  &  El  104;  Alexander  v.  State.  114  Ga.  266. 
40  S.  B.  231;  Potter  v.  State,  117  Ga.  693,  45 
S.  B.  87.  The  right  of  the  accused  to  make 
to  the  jury  a  statement  in  lUs  defense  is  one 
conferred  by  express  statute  (Pen.  Code  1895, 
S  1010),  and  that  statute  declares  the  jury 
"may  believe  it  in  preference  to  the  sworn 
testimony  in  the  case."  To  disparage  his 
statement  which  the  Jury  could  believe  in 
preference  to  the  sworn  testimony,  is  to  de- 
prive him  of  the  substantial  right  of  having 
the  jury  pass  upon  it  uninfluenced  by  the 
expression  or 'Intimation  of  any  opinion  by 
the  judge  that  it  is  entitled  to  little  or  no 
consideration.  So,  in  Alexander's  Case,  su- 
pra, this  court  held  he  was  entitled  to  an- 
other trial  because  of  the  fact  that  the  trial 
Judge  inadvertently,  during  the  course  of  his 
charge  to  the  jury,  made  use  of  language 
which  was  "calculated  to  Impress  the  jury 
that  they  ought  to  be  cautious  in  giving 
credit  to  what"  the  accused  said  concerning 
the  alleged  offense.  In  Smith  v.  State,  109 
Ga.  479,  85  S.  B.  59*  the  accused  rested  his 
sole  defense,  which  he  sought  to  establish 
by  his  statement  and  corroborating  evidence, 
upon  the  theory  of  accidental  homicide;  and 
he  was  accorded  another  opportunity  of  pre- 
senting that  defense  to  the  Jury  without  the 
''implied  JudlclaJ  disapproval**  which  was 
cast  upon  it  by  the  remark  made  by  the  pre- 
siding judge  when  he  merely  incidentally 
referred  to  this  defense  before  concluding  his 
charge  to  the  jury.  In  the  present  case  the 
sole  defense  of  the  accused  was  that  of  self- 
defense,  and  he  relied  almost  altogether  up- 
on his  statement  for  the  establishment  of  the 
same.  The  prejudicial  remark  of  the  court 
though  lightly  made,  may  have  had  undue 
weight  with  the  jury.  Even  had  the  judge 
Instructed  the  jury  to  disregard  it  *'no  man 
could  dare  say  they  were  not  thereby  influ- 
enced to  some  extent  at  least"  and  the  cau- 
tion given  to  the  jury  not  to  allow  it  to  ef- 
fect their  verdict  could  not  be  regarded  as 
removing  its  harmful  tendency.  Alexander 
V.  State,  114  Ga.  266,  40  S.  E.  231.  Another 
opportunity  to  present  his  defense  is  the  only 
way  in  which  one  accused  of  crime  may  be 
effectually  guarded  against  the  hurtful  tend- 
ency of  such  a  remark  coming  from  the  lips 
of  the  judge  himself.  Potter  v.  State,  117 
Ga.  693,  45  S.  E.  37.  And  this  being  true,  it 
is  not  as  was  held  in  that  case,  incum- 
bent on  the  accused  to  move  for  a  mistrial. 
as  he  is  reasonably  to  be  expected  to  do 
when  remarks  to  his  prejudice  are  made  by 
the  state's  comisel  or  others  connected  with 
the  trial  over  whom  the  judge  may  exercise 
direction  and  control.  "The  law  gives  to 
one  accused  of  crime  the  absolute  guaranty 
to  a  new  trial  in  the  event  he  la  deprived 
of  a  fair  and  impartial  trial  by  reason  of 
the  fact  that  the  judge  before  whom  he  In 
convicted  commits  the  grave  error  which  thA 
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above-mentioned  section  of  our  Code  declares 
can  In  no  case  be  overlooked  or  forgiven.  It 
Is  not  within  onr  province  to  change  the 
law."  Id.,  p.  e98  of  117  Ga.,  page  39  of  45 
8.  B. 

4.  The  charge  of  the  court  as  to  the  law 
relating  to  self-defense  was  sufficiently  fnll 
and  explicit,  In  the  absence  of  an  appropri- 
ate request  In  writing  to  charge  more  fully 
as  to  what  might  constitute  reasonable 
fears.  The  request  presented  was  not  ad- 
Justed  to  the  facts  brought  to  light  by  the 
evidence  or  the  prisoner's  statement,  In  that 
It  was  based  on  the  theory  that  he  had  rea- 
son to'  apprehend  that  a  felony  was  about  to 
be  committed,  not  only  upon  his  own  per^ 
son,  but  "on  the  person  of  his  wife  or  broth- 
er.** We  accordingly  hold  there  was  no  er- 
ror committed  In  declining  to  give  In  charge 
this  request 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  G.  J.,  absent,  and 
OANDLiBB,  J.,  who  dissents. 


(128  Qa.  (M») 

B.  J.  METER  ft  CO.  v.  JORDAN,  Mayor, 

et  al. 
(Supreme  Court  of  Georgia.    Aug.  1,  1905.) 

Mandamus  to  Muhicipautt— Payment  of 

Judgment— Levy  of  Tax. 

Mandamus  will  not  be  granted  to  compel 
municipal  authorities  to  levy  and  collect  a  tax 
to  pay  a  judgment  alleged  to  be  held  by  the 
applicants  against  the  municipality,  where  it 
appears  that  the  judgment  relied  on  is  not  a 
valid  judgment  against  it 

[Ed.  Note. — For  cases  in  point,  see  voL  33, 
Cent.  Dig.  Mandamus,  §§  243,  244.] 

(Syllabus  by  the  Ck>urt.) 

Error  from  Superior  Court,  Pike  County; 
E.  J.  Reagan,  Judge. 

Application  of  E.  J.  Meyer  &  Co.  for  writ 
of  mandamus  against  the  mayor  of  the  town 
of  Molena  and  others.  From  an  order  de- 
nying a  writ,  petitioners  bring  error.  Af- 
firmed. 

B.  J.  Meyer  &  Co.  applied  for  a  writ  of 
mandamus  against  the  mayor  and  council  of 
the  town  of  Molena  to  compel  them  to  levy 
and  collect  a  tax  sufficient  to  pay  a  judgment 
which  the  plaintiffs  alleged  they  had  obtain- 
ed against  the  town.  The  mandamus  was 
denied,  and  they  excepted.  On  the  hearing 
of  the  application  the  record  of  the  suit  and 
judgment  on  which  the  plaintiffs  relied  was 
introduced  In  evidence.  The  petition  alleged 
that  Molena  was  a  municipal  corporation 
chartered  under  the  general  laws  of  the  state 
In  regard  to  chartering  towns  contained  In 
Pol.  Code  1882,  fi§  774-797;  that  G.  W.  Bol- 
ton was  the  mayor,  W.  T.  Cockrell  the  re- 
corder, and  A.  B.  Harris,  J.  A.  Carmlchael, 
Jr.,  J.  A.  Melton,  G.  M.  McDowell,  and  J.  H. 
Lawrence  were  the  councilmen;  that  the 
town  was  due  the  plaintiffs  the  sum  of  $598.- 
60,  besides  Interest,  for  Whiskies,  gin,  etc., 
purchased  from  the  plaintiffs  by  the  mayor 
and  council;   that  the  mayor,  rec<»rder,  and 


councilmen  of  the  town  purchased  all  of  the 
articles  for  the  town;  and  that  at  the  time 
of  the  purchase  the  town  was  engaged  In 
conducting  a  dispensary,  and  In  buying  and 
selling  whisky,  gin,  and  wine  for  profit  The 
petition  closed  as  follows:  'That  the  said 
mayor,  recorder,  and  caundl  of  Molena  re- 
fuses to  pay  petitioners,  wherefore  process 
is  prayed  against  the  town  of  Molena,  re- 
quiring the  defendant  to  be  and  appear,"  etc. 
The  process  which  was  Issued  stated  the  case 
as  that  of  "E.  J.  Meyer  &  Co.  vs.  G.  W.  Bol- 
ton, Mayor,  et  al.,  of  the  Town  of  Molena,** 
and  stated  that  **the  defendants  G.  W.  Bol- 
ton, A.  B.  Harris,  J.  A.  Carmlchael,  Jr.,  J.  A. 
Melton,  G.  M.  McDowell,  J.  H.  Lawrence, 
and  W.  T.  Cockrell,  recorder,  are  required 
personally  or  by  attorney  to  be  and  appear,** 
etc.  On  the  petition  was  Indorsed  an  ac- 
knowledgment of  service,  which  was  signed 
by  "G.  W.  Bolton,  mayor  of  Molena,  W.  T. 
Cockrell,  recorder  of  Molena,"  and  the  other 
persons  named  In  the  process  as  ''council  of 
Molena.**  The  verdict  was  for  the  plaintiffs 
for  the  amount  sued  for.  The  judgment  en* 
tered  was  that  the  plaintiffs  recover  of  "the 
defendant  G.  W.  Bolton,  mayor  of  Molena, 
W.  T.  Cockrell,  recorder,  and  the  other  per- 
sons named  as  ''councilmen  of  the  town  of 
Molena."  In  the  record  appears  a  paper 
which  is  headed  with  the  word  "Amend- 
ment" It  states  the  case  thus:  "E.  J.  Mey- 
er &  Co.  vs.  The  Town  of  Molena.  Suit  in 
Pike  superior  court,  Oct  term,  1904."  It  al- 
leges that  "at  the  time  the  defendants  enter- 
ed their  acknowledgment  of  service  in  the 
above-stated  case  it  was  by  them  Intended  to 
waive  everything  that  was  necessary  to  give 
the  court  jurisdiction,  and  by  Inadvertence 
on  the  part  of  ♦  •  ♦  the  attorney  of  rec- 
ord who  wrote  the  acknowledgment  of  serv- 
ice in  said  case  he  wrote  the  words  'copy 
process,*  Instead  of  the  word  'process.*" 
The  petitioners  therefore  moved  the  court  to 
allow  them  to  amend  the  entry  of  acknowl- 
edgment of  service  accordingly.  At  the  bot- 
tom of  this  paper  is  written  the  following 
entry:  "The  foregoing  amendment  is  allow- 
ed, this  February  2nd,  1905,**  signed  by  the 
judge  of  the  superior  court  There  is  also 
in  the  record  another  paper,  above  which 
is  written  the  word  "Amendment"  This 
states  the  case  In  which  it  is  made  as  "E.  J. 
Meyer  &  Co.  vs.  The  Town  of  Molena.  Ap- 
plication for  mandamus  in  Pike  superior 
court,  Oct  term,  1904.**  It  contains  the  fol- 
lowing: "The  plaintiffs  In  the  above-stated 
case  show  unto  the  court  the  following  facts: 
♦  •  ♦  Counsel  who  represented  petition- 
ers In  said  inadvertence  omitted  to  set  out 
in  the  judgment  therein  obtained  in  their  fa- 
vor against  the  defendant  the  town  of  Mo- 
lena that  said  town  was  a  municipal  cor- 
poration chartered  under  the  laws  of  Georgia 
In  the  name  of  the  town  of  Molena,  although 
this  fact  was  averred  in  the  petition  upon 
which  said  judgment  was  obtained.  •  ♦  • 
Petitioners  move  the  court  to  grant  an  or> 
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der  allowing  the  movants  to  amend  said 
Judgment  by  adding  therein,  and  next  follow- 
ing the  word  'Molena'  last  mentioned  in  said 
judgment,  the  words,  'a  monlclpal  corpora- 
tion chartered  under  the  laws  of  Georgia,  in 
the  name  of  the  town  of  Molena/  so  as  to 
make  said  judgment  conform  in  all  respects 
to  the  petition  and  verdict  upon  which  said 
judgment  was  entered  up.  Petitioner  moves 
the  court  to  allow  the  execution  Issued  upon 
said  judgment  to  be  amended  by  adding  the 
same  words,  so  the  said  judgment  and  ex- 
ecution when  so  amended  will  in  all  respects 
conform  to  the  petition  and  verdict  upon 
which  they  issued."  At  the  bottom  of  this 
paper  are  written  the  words:  "Read  and 
considered;  the  amendment  allowed,  this  Feb- 
ruary the  2nd«  1905/'  signed  by  the  presid- 
ing judge. 

O.  D.  Dominlck  and  B.  G.  Armstead,  for 
plaintiffs  in  error.  B.  F.  Dupree  and  R.  L. 
Bemer,  for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  foregoing 
facts).  In  the  bill  of  exceptions  the  two 
amendments  dated  February  2,  1905,  are  re- 
ferred to  as  if  they  were  independent  mo- 
tions to  amend  the  acknowledgment  of  serv- 
ice and  the  judgment.  In  the  record,  how- 
ever, they  appear  to  have  been  tendered  as 
amendments  to  the  petition  for  mandamus. 
In  one  instance,  after  stating  the  name  of 
the  case,  the  proposed  amendment  is  headed: 
"Suit  In  Pike  superior  court,  Oct  term,  1904." 
In  the  other  It  is  stated  as  "Application  for 
mandamus,  in  Pike  superior  court,  Oct  term, 
1904."  Neither  of  these  descriptions  Is  ap- 
plicable to  the  suit  in  which  the  judgment 
was  obtained,  which  was  instituted  in  Sep- 
tember, 1901.  The  mere  entry  of  the  words 
''amendment  allowed"  at  the  foot  of  each  of 
these  papers,  properly  construed,  means  that 
they  were  respectively  allowed  as  amend- 
ments to  the  application  for  mandamus. 
Such  an  entry  does  not  operate  to  alter  the 
judgment  and  change  it  into  a  shape  entirely 
different  from  that  in  which  it  was  rendered. 
But  if  these  entries  should  be  construed  as 
orders  seeking  to  amend  the  acknowledgment 
of  service  and  the  judgment,  respectively, 
they  would  still  not  have  the  effect  of  mak- 
ing a  valid  judgment  against  the  municipal 
corporation.  No  process  was  ever  Issued 
against  the  town  of  Molena,  but  only  against 
certain  individuals  described  respectively  as 
"mayor,"  **recorder,"  and  "councUmen"  of 
that  place.  The  acknowledgment  of  service 
was  similarly  signed.  The  only  change 
sought  to  be  made  was  by  striking  the  word 
"copy"  before  the  word  "process,"  so  as  to 
make  a  waiver  of  process.  It  still  remained 
an  acknowledgment  of  service  and  waiver  of 
process  by  the  individuals,  and  not  by  the 
municipality.  No  plea  by  the  town  appears 
to  have  been  filed.  The  town  of  Moiena 
therefore  has  never  been  brought  into  court 
either  by  process  directed  to  it  or  by  serv- 
ice or  acknowledgment  of  service  on  its  be- 


half. This  being  true,  there  was  no  lawful 
verdict  against  it,  and  no  judgment  could  be 
entered  against  it,  nor  could  any  amendment 
of  the  judgment  which  was  actually  render- 
ed have  that  effect  The  plaintiffs'  applica- 
tion for  mandamus  therefore  had  no  valid 
judgment  as  a  basis  on  which  to  rest,  and, 
without  regard  to  the  other  questions  raised, 
the  refusal  to  make  the  mandamus  absolute 
was  right 

Judgment  affirmed.    All  the  Justices  con- 
curring, except  SIMMONS,  a  J.,  absent 
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BAILEY  V.  DBVINB  et  at 
(Supreme   Court   of  Georgia.     Aug.  8,   1905.) 

1.  NoTR— CoNSTBUcnoN— Lex  Loci. 

A  note  executed  and  made  payable  in  an- 
other state  b^  a  citizen  of  Georgia  is  governed, 
as  to  its  validity,  force,  and  efirect,  by  the  lex 
loci;  and,  in  the  absence  of  proof  as  to  the 
law  of  that  state,  the  common  law  is  presumed 
to  be  of  force. 

[Ed.  Note. — For  cases  In  ooint  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  §  213 ;  vol.  10,  Cent 
Dig.  Common  Law,  S  14;  vol.  20,  Cent  Dig. 
Evidence,  §  101.] 

2.  Contracts— Duress— Imprisonment. 

In  order  for  duress  of  imprisonment,  eithei 
actual  or  threatened,  to  have  been  available,  at 
common  law,  as  a  defense  to  a  contract,  the 
imprisonment  must  have  been  unlawful. 

[Ed.  Note. — For  cases  in  point,  see  voL  11, 
Cent  Dig.  Contracts,  §§  431-440.] 

8.  Same. 

An  imprisonment  may  be  originally  law- 
ful and  become  unlawful.  If  one  is  in  jail 
under  a  charge  of  murder,  and  another  threaten 
to  detain  him  in  prison  for  an  indefinite  period 
and  prevent  a  trial  from  taking  place,  this 
would  amount  to  a  threat  of  unlawful  imprison- 
ment 

[Bid.  Note. — For  cases  In  point,  see  voL  11, 
Cent  Dig.  Contracts,  §  435.] 

4.  Same. 

A  parent  may  avoid  a  contract  given  under 
duress  of  imprisonment  of  a  child. 

5.  Attorney  and  Client— Contract. 

Where  an  attorney  at  law  has  been  em- 
ployed by  a  parent  to  defend  his  son,  who  is 
in  prison  charged  with  murder,  and  the  fee  for 
such  service  has  been  agreed  upon,  a  promise 
to  pay  to  such  attorney  for  another  attorney 
an  additional  sum,  due  him  by  witnesses  against 
the  son,  for  securing  their  release  from  jail,  is 
without  consideration. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  Thomas  H.  Devine  against  S.  A. 
Bailey  and  W.  H.  Bailey.  Judgment  for 
plaintiff,  and  defendant  S.  A.  Bailey  brings 
error.    Reversed. 

Thomas  H.  Devine  brought  suit  against 
Mrs.  S.  A.  Bailey  and  W.  H.  BaUey  on  a 
promissory  note.  The  note  was  for  ^500, 
was  executed  by  the  defendants  in  Pueblo, 
Colo.,  and  made  payable  to  Devine  &  Mc^ 
Allney  at  the  First  National  Bank  at  that 
place.  The  defendant  Mrs.  Bailey  filed  an 
answer,  setting  up  the  following  facts:  The 
note  was  obtained  from  her  by  Devine  by 
threats,  ftaud,  and  duress.    Defendant's  son, 
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W.  H.  Bailey,  had  killed  a  man  in  Pueblo, 
Colo.,  and  telegraphed  for  his  mother,  who 
resided  In  Macon,  Ga.,  to  come  to  him.  On 
arriving  in  Colorado,  she  foand  her  son  in- 
carcerated In  jail,  charged  with  murder.  He 
had  spoken  to  the  plaintiff  Devlne,  an  attor- 
ney at  law,  with  a  view  to  employing  Devine 
to  defend  him.  Mrs.  Bailey  foimd  Devine 
In  charge  of  her  son's  case,  but  Devine  "de- 
clined to  allow  said  case  to  proceed  to  trial 
until  he  should  be  paid  a  fee."  Mrs.  Bailey 
agreed  with  the  attorney  on  a  fee  of  $1,000, 
telegraphed  to  Macon  for  that  sum,  and  had 
It  sent  to  her.  After  this  had  been  done, 
Devine  informed  her  that  five  men  had  been 
incarcerated  in  jail  and  held  by  the  state  of 
Colorado  as  witnesses  against  her  son;  that 
these  five  men  had  employed  one  McAllney 
to  represent  them,  and  had  agreed  to  pay 
him  $600  for  his  services;  that  the  state 
had  released  the  five  wltneses  from  Jail,  and 
that  they  had  declined  to  pay  McAliney  the 
$500.  The  case  of  defendant's  son  was  set 
for  trial  on  the  day  this  conversation  took 
place,  and  Devine  demanded  of  the  defend- 
ant that  she  pay  McAllney  the  fee  of  $500  be- 
fore the  case  could  proceed;  plaintiff  stating 
that,  unless  this  sum  was  paid,  or  a  note 
therefor  given,  he  would  postpone  the  case, 
and  keep  defendant's  son  In  jail  Indefinitely. 
Defendant,  being  many  miles  from  home, 
without  friends,  and  absolutely  in  the  power 
of  Devine,  and  acting  under  and  being  co- 
erced by  the  threat  of  Devine,  gave  the  note 
sued  on.  She  never  agreed  to  pay  but  $1,000 
as  a  fee  for  representing  her  son.  Defend- 
ant had  nothing  to  do  with  McAllney,  and 
had  not  employed  him,  and  gave  the  note  be- 
cause she  was  made  to  believe  that,  unless 
she  did  80,  her  son  would  remain  in  jail  for 
an  indefinite  period.  Defendant  also  plead- 
ed that  the  note  was  without  consideration, 
as  shown  by  the  facts  above  detailed.  The 
court  struck  the  defendant's  plea,  and  en* 
tered  up  judgment  against  both  of  the  de- 
fendants on  the  note.    Mrs.  Bailey  excepted. 

J.  0.  Moroock  and  Davis  &  Turner,  for 
plaintiff  in  error.  Hardeman  &  Jones,  for 
defendants  in  error. 

COBB,  J.  1.  The  note  having  been  ex- 
ecuted in  Colorado,  and,  being  made  payable 
there,  its  validity,  force,  and  effect  are  de- 
pendent upon  the  law  of  that  state;  and  no 
law  of  that  state  being  pleaded,  it  will  be 
presumed  that  the  common  law  is  in  force 
with  reference  to  the  defenses  set  up  in  the 
defendant's  answer.  Mass.  Life  Ass'n  r. 
Robinson,  104  Ga.  256,  30  S.  E.  018»  42  U  R. 
A.  261;  Hollls  T.  Loan  Ass'n,  104  Ga.  818, 
81  S.  B.  215;  Kollock  v.  Webb,  113  Ga.  768, 
39  S.  B.  839;  Akers  v.  Jefferson  Bank,  120 
Ga.  10G6,  48  S.  B.  424. 

2-4.  At  common  law  there  were  three 
kinds  of  duress—duress  of  imprisonment;  dn* 
ress  per  minas,  resulting  from  fear  of  loss 
of  life,  limb,  mayhem,  or  of  imprisonment; 
and  duress  of  goods.    10  Am.  &  Bug.  Bnc 


Law  (2d  Ed.)  321,  322;  9  Cyc  444,  445.  Du- 
ress of  imprisonment  was  available  as  a  de- 
fense to  a  contract  if  the  imprisonment  or 
threatened  Imprisonment  was  unlawful. 
See  Clark  on  Contracts  (2d  Ed.)  242  et  seq.; 
Hammon  on  Cont.  §$  134,  135,  p.  190  et  seq. 
An  imprisonment  which  was  originally  law- 
ful might,  by  a  subsequent  abuse  of  it,  be- 
come unlawful,  and  constitute  duress.  1 
Story  on  Cont.  (5th  Ed.)  $  512.  An  unlawful 
Imprisonment,  or  threat  of  unlawful  impris- 
onment, of  one's  child,  constituted  duress. 
Clark  on  Cont  (2d  Ed.)  p.  245;  10  Am.  ft 
Bug.  Enc.  Law  (2d  Ed.)  330;  Southern  Ex- 
press Co.  T.  Duffey,  48  Ga.  358,  361.  The 
provisions  of  our  Code  with  reference  to 
duress  are  broader  than  the  common  law. 
Oiv.  Code  1895,  $  3536,  provides:  "Duress 
consists  in  any  illegal  imprisonment,  or  legal 
imprisonment  used  for  an  illegal  purpose,  or 
threats  of  bodily  or  other  barm,  or  other 
means  amounting  to  or  tending  to  coerce  the 
will  of  another,  and  actually  inducing  to  do 
an  act  contrary  to  his  free  will."  Section 
3670  declares:  /*The  free  assent  of  the  pai^ 
ties  being  essential  to  a  valid  contract,  du- 
ress, either  of  Imprisonment  or  by  threats,  or 
by  other  acts,  by  which  the  free  will  of  the 
party  is  restrained,  and  his  consent  induced, 
will  void  the  contract  Legal  imprisonment, 
if  not  used  for  illegal  purposes,  is  not  du- 
ress." It  is  probable  that  the  provisions  of 
the  sections  quoted,  so  far  as  they  relate  to 
duress  of  imprisonment,  are  no  broader  than 
the  common  law;  and  it  may  be  that  an  im- 
prisonment for  an  illegal  purpose  would  be 
an  unlawful  imprisonment  within  the  mean- 
ing of  the  common  law.  See,  in  this  connec- 
tion. Southern  Express  Co.  v.  Duffey,  48  Ga. 
858,  861;  Hunt  v.  Hunt,  94  Ga.  257,  21  8.  B. 
515;  Graham  t.  Marks,  98  Ga.  67,  25  S.  B. 
931.  Bailey  was  lawfully  in  jail  in  Colorado 
under  a  charge  of  murder,  but  it  was  not 
lawful  to  keep  him  in  jail  indeffnitely  with- 
out a  trial.  His  detention  for  any  other  pur- 
pose than  a  trial  at  the  time  and  in  the  man- 
ner provided  by  law  would  be  unlawful. 
The  threat  of  Devine  was  to  bring  about  aa 
abuse  of  the  lawful  Imprisonment  of  Bailey, 
in  order  to  cause  bis  mother  to  give  the  note 
sued  on.  Such  an  act  would,  even  under  the 
strict  common-law  rule,  constitute  duress. 
We  can  well  understand  how  a  woman,  ig- 
norant of  the  law,  a  thousand  miles  away 
from  home,  relying  upon  the  supposed  knowl- 
edge of  the  law  and  integrity  of  the  plaintiff 
as  an  attorney  at  law,  might  have  thought 
that  he  was  able  to  carry  bis  threat  into 
execution,  and  might,  therefore,  have  been 
coerced  into  a  promise  to  pay  the  sum  sued 
for  to  release  her  son  from  the  threatened 
detention  In  jail  without  trial.  Comment  up- 
on the  grossly  reprehensible  conduct  of  the 
plaintiff,  as  shown  by  the  answer.  Is  unneces- 
sary, and  wduld,  perhaps,  not  be  proper,  as 
he  has  not  been  heard;  but  we  are  clear  that 
the  plea  of  duress  was  good,  and  that  the 
court  erred  in  striking  it 
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5.  We  are  tuiable  to  discover,  from  the 
facts  pleaded,  any  valid  consideration  for 
the  note.  The  fee  of  the  attorney  had  been 
agreed  upon,  and  bad  either  been  paid  to  him 
or  was  about  to  be  paid.  The  consideration, 
therefore,  for  the  note,  could  not  have  been 
the  performance  of  services  In  defense  of  the 
defendant's  son.  Where,  then,  was  the  con- 
sideration? The  witnesses  for  the  state  had 
been  released  from  jail.  The  plaintiff  and 
McAllney  did  not  undertake  to  get  the  wit- 
nesses out  of  the  way,  and.  If  they  had,  the 
contract  would  have  been  void  as  against 
public  policy.  Rhodes  v.  Neal,  64  Ga.  704, 
37  Am.  Rep.  93.  There  was  no  benefit  ac- 
cruing to  the  defendant  by  the  payment  of 
the  fee  due  by  these  witnesses  to  McAllney. 
She  was  wholly  a  stranger  to  the  contract 
with  him  for  fees.  It  cannot  be  said  that 
the  promise  to  bring  on  the  son's  trial  was 
the  consideration,  because  the  plaintiff  bad 
already  been  paid  to  represent  the  son,  and 
certainly  his  employment  comprehended  the 
use  of  such  efforts  and  agencies  as  he  could 
properly  use  to  bring  about  the  son's  speedy 
trial  and  release  from  custody.  Besides,  a 
promise  to  release  from  an  unlawful  impris- 
onment which  the  promisor  himself  made 
unlawful  would  not  affbrd  any  valid  consid- 
eration for  a  contract  to  pay  for  such  a  serv- 
ice. In  any  view  of  the  facts  set  up  In  the 
defendant's  answer,  the  plea  of  no  considera- 
tion should  not  have  been  stricken. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  G.  J.,  absent 


(US  Ga.  685) 

GLENN  V.  STATE. 

(Supreme  Ck)urt  of  Georgia.    Aug.  2,  1905.) 

Master  and  Sibvart— Contkaot  of  Bmplot- 

MENT^PROSECTJTION  FOE  BBEACH. 

The  evidence  being  insufficient  to  support 
the  verdict,  the  trial  judge  erred  in  not  grant- 
ing a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87* 
Cent.  Dig.  New  Trial,  H  142,  143j 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Moultrie;  W.  S. 
Humphreys,  Judge. 

One  Glenn  was  convicted  of  violating  a 
contract  of  employment,  and  brings  error. 
Reversed. 

J.  D.  McKenzle  and  J.  A.  Wilkes,  for  plain- 
tiff In  error.  T.  W.  Mattox,  Sol.  Gen.,  L.  P. 
Johnson,  and  Jas.  Humphreys,  for  the  State. 

FISH,  P.  J.  The  accused  was  tried  and 
convicted  in  the  city  court  of  Moultrie  upon 
an  accusation  charging  him  with  a  violation 
of  the  statute  of  August  15,  1903  (Laws  1903, 
p.  90),  which  Is  entitled  "An  act  to  make  It 
illegal  for  any  person  to  procure  money,  or 
other  things  of  value,  on  a  contract  to  per- 
form services  with  Intent  to  defraud,  and  to 
fix  the  pimlshment  therefor,  and  for  other 
purposes."  The  accusation  charged  that  he 
contracted  with  the  firm  of  Pinson  &  Wool- 


ard,  a  firm  composed  of  T.  J.  Pinson  and  H. 
D.  Woolard,  to  perform  services  as  a  labor- 
er for  said  firm,  and  by  reason  of  such  con- 
tract did  obtain  advances  from  the  firm  in 
the  sum  of  |103  In  money,  and,  after  having 
so  contracted,  and  procured  said  money,  did 
fall  to  comply  with  said  contract,  or  to  re- 
turn to  Pinson  &  Woolard  such  money  with 
Interest,  to  the  loss  and  damage  of  Pinson 
&  Woolard  in  the  sum  of  $103;  the  con- 
tract having  been  made  by  the  accused  with 
Intent  then  and  there  to  procure  such  money 
from  Pinson  A  Woolard  and  not  comply  with 
said  contract.  He  made  a  motion  for  a  new 
trial  upon  the  general  grounds  and  others, 
which  was  overruled,  and  he  excepted. 

In  our  opinion,  the  trial  Judge  erred  in 
overruling  the  motion,  as  the  evidence  was 
not  sufficient  to  authorize  a  conviction.  The 
accused  was  convicted  upon  the  testimony  of 
H.  D.  Woolard,  who  testified  that  he  was  a 
member  of  the  firm  of  Pinson  &  Woolard, 
and,  acting  for  such  firm,  had  purchased  cer- 
tain property,  which  It  appears  from  his  evi- 
dence was  a  turpentine  farm,  from  a  man 
named  Parrish.  Woolard  testified:  ''At  the 
time  I  looked  over  the  property  I  found  that 
a  number  of  Mr.  Parrish's  hands  were  In 
debt  to  Parrish,  and  I  went  and  saw  each 
hand  before  I  would  buy  out  the  still,  boxes, 
timber,  etc.  The  defendant  In  this  case 
owed  Mr.  Parrish  an  account  of  $89,  and  he 
wanted  me  to  pay  Mr.  Parrish  for  him,  and 
he  contracted  with  my  firm,  Pinson  &  Wool- 
ard, to  work  for  us  if  we  would  pay  the 
account  to  Mr.  Parrish;  but  we  would  not 
agree  to  do  that  until  we  saw  the  hands  each 
individually  about  his  account,  and  then  we 
bought  out  Mr.  Parrish,  after  the  hands  had 
agreed  to  work  out  th^r  accounts  with  us. 
I  specially  remember  going  to  Archie  Glenn, 
the  defendant  in  this  case,  and  having  a  talk 
with  him  about  his  account,  which  was 
eighty-nine  dollars  and  some  cents.  The  de- 
fendant said  he  would  work  it  out  with  our 
firm  if  I  paid  the  account  to  Mr.  Parrish, 
and  I  thereupon  paid  the  account  to  Mr.  Par- 
rish of  eighty-nine  dollars  and  some  cents, 
and  the  defendant  went  to  work  for  us  as  a 
wagoner  at  and  for  the  sum  of  twenty  dol- 
lars per  month.  I  am  not  positive  when  he 
went  to  work,  but  I  made  this  trade  some 
time  the  early  part  of  November  last,  and 
to  the  best  of  my  recollection  the  defendant 
went  to  work  for  us  some  time  in  November 
last— about  the  10th  day  of  November — and 
continued  to  work  for  us  up  to  the  2d  day  of 
May,  1905."  The  witness  further  testified 
that  the  accused  at  different  times,  while  he 
was  working  for  Pinson  &  Woolard,  got  dif- 
ferent amounts  of  money  from  such  firm, 
and  that  when  he  left  the  employment  of 
such  firm  he  owed  it  the  sum  of  $103,  and 
had  "since  then  failed  and  refused  to  return 
and  carry  out  contract  or  return  to  us  said 
advances,  with  interest,"  and  that  the  $103 
that  the  accused  still  owed  Pinson  &  Woolard 
"was  obtained  from  us  all  along  at  dlifer^ 
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ent  times  under  contract  to  work  with  as  as 
a  laborer."  As  we  have  said,  this  evidence 
was  not  sufficient  to  authorize  a  conviction. 
The  statute  in  question,  being  criminal,  must 
be  strictly  construed.  The  first  section  of 
the  act  provides  that:  "If  any  person  shall 
contract  with  another  to  perform  for  him 
services  of  any  kind  with  intent  to  procure 
money,  or  other  things  of  value  thereby,  and 
not  to  perform  the  service  contracted  for,  to 
the  loss  and  damage  of  the  hirer;  or,  after 
having  so  contracted,  shall  procure  from  the 
hirer  money,  or  other  things  of  value,  with 
intent  not  to  perform  such  service,  to  the 
loss  and  damage  of  the  hirer,  he  shall  be 
deemed  a  common  cheat  and  swindler,  and 
upon  conviction  shall  be  punished  as  pre- 
scribed in  section  1039  of  the  Penal  Code  of 
1895/'  The  second  section  provides:  "That 
satisfactory  proof  of  the  contract,  the  pro- 
curing thereon  of  money  or  other  thing  of 
value,  the  failure  to  perform  the  services  so 
contracted  for,  or  failure  to  return  the  money 
so  advanced  with  interest  thereon  at  the 
time  said  labor  was  to  be  performed,  with- 
out good  and  sufficient  cause  and  loss  or 
damage  to  the  hirer,  shall  be  presumptive 
evidence  of  the  intent  referred  to  in  the 
preceding  section."  Laws  1903,  p.  91.  Be- 
fore one  can  be  lawfully  convicted  of  a  vio- 
lation of  this  statute,  several  things  essen- 
tial to  constitute  the  offense  defined  must  be 
shown.  Among  them  is  that  there  was  a 
distinct  and  definite  contract  for  service;  and 
another  is  that  the  person  contracting  to  per^ 
form  this  service  has,  without  good  and  suf- 
ficient cause,  failed  and  refused  to  carry  out 
his  contract  by  performing  the  service.  An 
implied  contract  will  not  do,  but  there  must 
be  an  express  contract,  clear  and  definite  in 
its  terms.  The  only  contract  between  Fin- 
son  &  Woolard  and  the  accused  which  the 
evidence  discloses  is  that  Pinson  &  Woolard 
were  to  pay  for  the  accused  a  debt  of  eighty- 
nine  dollars  and  some  cents  which  he  owed 
to  Parrish,  and  the  accused  was  to  work  for 
Pinson  &  Woolard  at  and  for  twenty  dollars 
per  month  until  he  worked  out  this  debt  He 
did  not  contract  with  them  that  he  would 
work  for  them  at  twenty  dollars  per  month 
until  he  worked  out  this  debt,  and,  in  addi- 
tion thereto,  whatever  other  advances  they 
might  make  to  him  in  the  future.  Whether 
a  contract  so  indefinite  and  uncertain  as  to 
Its  duration  would  fall  within  the  provisions 
of  this  criminal  statute  is  a  question  which 
does  not  arise  in  this  case.  The  only  con- 
tract disclosed  by  the  evidence  being  one  by 
which  the  accused  agreed  to  work  for  the 
prosecutor's  firm,  at  twenty  dollars  per 
month,  until  he  worked  out  the  sum  of 
eighty-nine  dollars  and  some  cents,  which  he, 
npon  the  faith  of  this  agreement,  procured 
them  to  pay  for  him,  and  the  evidence  show- 
ing that  he  remained  in  the  service  of  such 
firm  much  longer  than  was  necessary  to  com- 
ply with  this  contract,  his  conviction  can- 
not be  sustained.     He  did  not  violate  this 


contract  when  he  quit  the  service  of  Pinson 
&  Woolard  at  the  time  he  did.  Although 
Pinson  &  Woolard  let  the  accused  have  va- 
rious sums  of  money  during  the  time  that 
he  was  working  for  them,  and  he  failed  to 
pay  the  debts  thus  created,  this  did  not  au- 
thorize his  conviction.  The  theory  that  he 
procured  these  advances  with  intent  not  to 
perform  the  services  covered  by  the  only 
contract  which  was  proven  is  utterly  unten- 
able, as  the  evidence  shows  that  he  did  per- 
form such  services.  Of  course,  the  mere 
statement  of  the  witness  Woolard  that  the 
$103  which  the  accused  still  owed  Pinson  & 
Woolard  "was  obtained  from  us  all  along  at 
different  times  under  contract  to  work  with 
us  as  a  laborer"  amounted  to  no  more  than 
a  statement  of  his  own  conclusion,  as  his  evi- 
dence disclosed  no  contract  except  the  one 
above  indicated. 

Judgment  reversed.    All  the  Justices  con- 
curring, except  SIMMONS,  a  J.,  absent 


(122  Oa.  635) 
BIGBY  V.  DOUGLAS  et  al. 
(Sapreme   Court   of   Georgia.     Aug.   2,   1905.) 

1.  PaiNCIPAL  ANn   SUEETT— CONTBIBUTION. 

At  common  law,  where  one  surety  paid  off 
the  principars  debt  or  more  than  his  snare,  he 
could  compel  contribution  from  his  co-sureties. 
Civ.  Code  1895,  S  2992,  is  but  a  codification  of 
this  principle  of  the  common  law,  and  is  not  of 
statutory  origin. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Surety,  §S  605-623.] 

2.  Samb— Action  Against  Co-suaKTY. 

The  surety  entitled  to  contribution  may 
sue  his  co-sureties  upon  the  written  evidence  of 
indebtedness  (in  which  case  the  period  of  limi- 
tation would  be  that  applicable  to  instruments 
of  its  class)  or  upon  the  implied  contract  raised 
by  law  in  favor  of  one  surety  against  his  co- 
sureties for  contribution  (in  which  instance  Uie 
period  of  limitation  would  be  that  of  an  im- 
plied assumpsit). 

[Ed.  Note. — ^For  cases  In  pohit,  see  vol.  40, 
Cent.  Dig.  Principal  and  Surety,  A  641,  644^] 

8.  Limitations— Contribution. 

Civ.  Code  1895,  §  3766,  which  provides 
that  "all  suits  for  the  enforcement  of  rights 
accruing  to  individuals  under  statutes,  acts  of 
incorporation,  or  by  operation  of  law,  shall  be 
brought  within  twenty  years  after  the  right  of 
action  accrues,"  is  applicable  to  cases  where  the 
liability  thus  created  is  in  favor  of  an  individ- 
ual, or  a  class  to  which  he  belongs,  as  dis- 
tinguished from  one  arising  under  the  general 
law  in  favor  of  the  public  at  large. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  Elizabeth  Kate  Bigby  against 
Hamilton  Douglas  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

On  the  11th  day  of  February,  1904,  Mrs. 
Elizabeth  Kate  Bigby,  as  executrix  of  the 
last  will  and  testament  of  John  S.  Bigby, 
brought  suit  against  Hamilton  Douglas,  as 
administrator  of  the  estate  of  J.  T,  Wamock, 
and  S.  Eberhart  and  A.  J.  Bethune,  alleging, 
in  substance,  that  her  testator  and  J«  I. 
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Waniock,  S.  Bberhart,  and  A.  J.  Bethnne 
were  joint  accommodation  indorsere  on  a 
certain  promissory  note  given  by  the  Eagle 
ft  Phcenix  Manufacturing  Ck)mpany  to  the 
National  Bank  of  the  Republic,  of  New  York 
City,  for  the  principal  sum  of  $40,000,  dated 
June  1,  1894,  and  payable  on  demand;  that 
on  the  13th  day  of  May,  189C,  the  holder  of 
the  note  demanded  payment  of  the  maker, 
and  upon  refusal  to  pay  the  note  was  pro- 
tested in  the  manner  and  form  prescribed 
by  law,  and  due  notice  given  to  the  In- 
dorsers;  that  on  the  16th  day  of  May,  1896, 
plaintiff's  testator  transferred  certain  shares 
of  bank  stock  to  the  payee  of  the  note  as  ad- 
ditional security  for  the  indebtedness,  the 
stock  being  the  Individual  property  of  plain- 
tiff's testator,  and  being  transferred  by  him 
on  account  of  his  liability  as  indorser;  that 
subsequently,  in  December,  1898,  the  Na- 
tional Bank  of  the  Republic,  the  payee  and 
owner  of  the  note  and  pledgee  of  the  bank 
stock,  sold  the  stock  under  a  power  of  sale 
conferred  upon  it,  and  applied  the  proceeds 
to  the  satisfaction  and  payment  of  the  flO,- 
000  note;  and  that  because  of  this  payment 
Wamock,  Eberhart,  and  Bethune  became  lia- 
ble to  plaintifTs  testator  to  contribute  their 
pro  rata  share  of  the  amount  of  the  note  by 
virtue  of  their  legal  obligation  so  to  do  as 
Indorsers  of  the  note.  The  plaintiff  prayed 
Judgment  against  each  of  the  defendants  for 
his  pro  rata  share  of  the  Joint  Indebtedness 
which  had  been  discharged  by  her  testator 
in  the  manner  above  stated.  To  this  dec- 
laration the  defendants  filed  their  several 
demurrers,  upon  the  ground,  amongst  oth- 
ers, that  any  cause  of  action  which  may 
have  accrued  by  reason  of  the  facts  al- 
leged was  barred  by  the  statute  of  limita- 
tlons.  The  court  sustained  this  ground  of 
demurrer,  and  dismissed  the  plaintiff's  ac^ 
tion,  and  the  bill  of  exceptions  sets  forth  an 
assignment  of  error  upon  this  Judgment 

A.  H.  Cox  and  Anderson,  Anderson  & 
Thomas,  for  plaintiff  in  error.  J.  H.  Martin, 
Hatcher  ft  Oarson,  and  Slaton  ft  Philllpa,  for 
defendants  in  error. 

BVANS,  J.  (after  stating  the  facts).  It  la 
well  settled  law  in  this  state  that  an  accom- 
modation indorser  is  to  be  considered  as  a 
mere  surety.  Oiv.  Ck)de  1895,  §  2969.  The 
plaintiff's  petition  presents  a  case  of  the  pay- 
ment by  one  accommodation  indorser  of  the 
principal  debt  to  the  creditor,  and  a  claim 
for  contribution  from  the  other  indorsers.  It 
is  Insisted  by  the  plaintiff  in  error  that  the 
cause  of  action  set  forth  in  the  petition  is 
predicated  neither  upon  the  subrogation  of 
her  testator  to  the  rights  of  the  payee  of 
the  note  nor  upon  any  implied  contract  on 
the  part  of  the  defendants  to  make  contri- 
bution, but  upon  their  statutory  liability  so  to 
do  arising  under  Oiv.  Code  1895,  §  2992, 
which  declares  that:  **Where  several  are 
sureties  for  the  same  principal,  for  the  same 


sum  of  money,  either  by  one  or  by  distinct 
instruments,  and  one  pays  more  than  an 
equal  share  of  the  sum,  he  may  compel 
contribution  from  his  co-sureties.  If  one  of 
the  co-sureties  be  insolvent,  the  deficiency 
In  his  share  must  be  borne  equally  by  the 
solvent  sureties."  The  payment  of  the  Joint 
indebtedness  by  one  of  several  sureties  en- 
titles him  to  sue  his  co-sureties  upon  the 
written  evidence  of  Indebtedness  (in  which 
case  the  period  of  limitation  would  be  that 
applicable  to  instruments  of  its  class)  or  to 
sue  upon  the  Implied  contract  raised  by  law 
in  favor  of  one  surety  against  his  co-sure- 
ties for  contribution  (in  which  instance  the 
period  of  limitation  would  be  that  of  an 
implied  assumpsit).  Hull  v.  Myers,  90  6a. 
674,  16  S.  B.  65a.  Admittedly  the  plaintiff 
is  barred  by  lapse  of  time  from  pursuing 
either  of  th^se  remedies.  But  it  is  contend- 
ed that  the  right  of  a  surety  to  compel  con- 
tribution from  his  co-sureties  is  a  statutory 
right,  and  therefore,  under  Civ.  Ck>de  1895, 
S  3766,  the  cause  of  action  is  not  barred. 
That  section  provides  that  *'all  suits  for  the 
enforcement  of  rights  accruing  to  Individuals 
under  statutes,  acts  of  Incorporation,  or  by 
operation  of  law,  shall  be  brought  within 
twenty  years  after  the  right  of  action  ac- 
crues." The  evident  purpose  of  this  sec- 
tion is  to  fix  a  period  of  limitation  for  spe- 
cial cases  not  provided  for  by  the  general 
statute  of  limitations  or  otherwise,  where 
rights  accruing  to  "individuals"  are  sought 
to  be  enforced.  A  statutory  liability  is  one 
that  depends  for  Its  existence  upon  the  en- 
actment of  a  statute,  and  not  upon  the  con- 
tract of  the  parties.  Pare  v.  Mahone,  32  Ga. 
253.  The  right  of  one  surety  to  compel  con- 
tribution from  a  co-surety,  recognized  and 
declared  in  Civ.  Code  1895,  |  2992,  is  not  of 
statutory  origin.  The  section  of  the  (^ode 
Just  cited  ia  a  mere  codification  of  the  com- 
mon law.  As  was  pointed  out  in  Lumpkin  v. 
Mills,  4  6a.  343,  under  the  common  law,  as 
understood  and  applied  prior  to  the  time  of 
the  Revolution,  where  a  surety  paid  off  a 
debt,  he  was  subrogated  to  all  the  rights  of 
the  creditor  upon  the  evidence  of  indebted- 
ness, and  was  entitled  to  an  assignment  of 
the  security  to  enable  him  to  obtain  satis- 
faction for  what  he  had  paid  beyond  his  own 
Just  proportion.  See,  also,  Irby  v.  Living- 
ston, 81  Ga.  283,  6  S.  B.  591. 

But,  conceding  that  a  new  right  was  cre- 
ated in  favor  of  the  surety  by  the  adaption 
of  the  Code  section  last  mentioned,  still  the 
enforcement  of  that  right  must  be  within  the 
period  of  limitations  applicable  to  causes  of 
action  which  arise  by  implication  of  law 
from  the  contractual  relations  existing  be- 
tween parties  to  an  obligation  which  they 
have  voluntarily  assumed.  The  provisions 
of  section  3766  were  not  intended  to  apply 
to  a  case  such  as  that  now  under  consid- 
eration. To  construe  it  as  referring  to  every 
right  conferred  by  statute  or  accruing  '"by 
operation  of  law,"  and  to  stick  to  its  letter 
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as  tbofl  intarpreted,  would  be  to  nullify  other 
sectlODA  of  the  Code  flzing  the  period  with- 
in which  an  aggrieved  party  shall  bring  an 
action  in  assumpsit  or  one  for  damages  aris- 
ing out  of  the  violation  of  or  failure  to  per- 
form a  legal  duty  Imposed  upon  another  un- 
der the  common  law  or  by  statute.  In  Harris 
T.  Smith,  6S  Ga.  461,  the  provisions  of  this 
section  were  held  not  to  apply  to  an  action  in 
assumpsit  brought  by  a  defendant  in  fl.  fa. 
against  a  sheriff  for  the  balance  of  funds 
In  his  hands  after  paying  off  the  fl.  fa.  un- 
der which  he  had  sold  property  belonging  to 
the  defendant  in  execution;  and  Mr.  Justice 
Crawford  said  (page  463):  That  the  act  of 
which  this  section  is  a  codification  *'does  not 
apply  to  the  case  before  us,  we  think  very 
clear.  If,  indeed,  it  were  made  so  to  apply, 
we  are  at  a  loss  to  see  where  it  would  stop, 
for  every  right  to  recover  arises  in  some 
way  by  operation  of  law;  and,  if  we  stick 
to  the  letter  of  this  act,  there  would  be  but 
few  cases  barred  by  the  statute  of  four 
years.**  As  he  also  pointed  out,  '*the  Legis-' 
lature  was  dealing  with  rights  accruing  to 
individuals  under  statutes  and  acts  of  in- 
corporation, the  latter  of  which,  especially 
about  the  date  of  the  passag^  of  the  aci 
had  given  rise  to  great  litigation  in  the  state. 
In  some  of  the  cases,  growing  out  of  both 
statutory  and  charter  liabilities  of  parties, 
it  was  held  that  obligations  arose  which  were 
'quasi  ex  contractu,  and  Imposed  by  opera- 
tion of  mere  law.'  Banks  v.  Darden,  18  Ga. 
341."  So  the  conclusion  announced  by  the 
court  was  that:  "Looking  at  the  act  and 
the  Judicial  decisions  of  the  times,  it  would 
seem  that  these  words  [''by  operation  of 
law"]  were  intended  to  apply  to  such  rights 
as  arise  In  connection  with,  though  not 
strictly  under,  the  very  words  of  the  stat- 
utes or  acts  of  Incorporation."  In  other 
words,  the  General  Assembly  had  In  contem- 
plation rights  conferred  by  law  upon  par- 
ticular individuals,  and  not  upon  the  gen- 
eral public,  because  they  sustained  a  pecul- 
iar relation  to  the  incorporators  of  certain 
chartered  Institutions,  or  were  by  special 
enactment  given  privileges  in  return  for 
services  to  be  performed  by  them  for  the 
benefit  of  the  public,  or  were  for  some  other 
reason  entitled  to  enforce  rights  which  they 
did  not  share  in  common  with  their  fellow 
citizens.  The  rights  referred  to  were  such 
as  could  be  asserted  by  certain  persons,  not 
in  their  capacity  as  members  of  the  public, 
who  came  within  the  protection  of  a  gen- 
eral law,  but  as  particular  "individuals," 
who  were  by  special  enactment  expressly  des- 
ignated by  name,  or  who  belonged  to  a  des- 
ignated class  to  the  members  of  which,  but 
to  none  others,  such  rights  might  accrue 
"under  statutes,  acts  of  incorporation,  or  by 
operation  of  law."  With  these  strictly  per- 
sonal rights  the  public  at  large  has  no  con- 
cern. To  rights  which  are  conferred  by  law 
upon  members  of  the  public  at  large,  as 
such,  section  3766  has  no  application.    That 


this  Is  true  was  recognized  bi  the  case  of 
Savannah  Canal  Go.  v.  Shuman,  98  Ga.  171, 
25  S.  E.  415,  wherein  Chief  Justice  Simmons 
said  (page  173  of  98  Ga.,  page  416  of  25  S. 
E.):  "In  order  to  bring  the  case  within  this 
section,  the  liability  would  have  to  be  one 
expressly  created  in  favor  of  an  individual 
or  a  class  to  which  he  belongs,  as  distin- 
guished from  one  arising  under  the  general 
law  in  favor  of  all  persons  who  might  be 
injured  by  a  breach  of  the  corporate  duty" 
imposed  upon  the  canal  company.  In  that 
case  the  plaintiff  made  complaint  that  the 
defendant  did  not  keep  its  canal  in  such 
condition  as  to  enable  him  to  transport  his 
lumber  and  wood  over  it  in  boats,  and  he 
sued  for  damages  sustained  by  reason  of  its 
breach  of  public  duty.  The  trial  court  held 
that  the  provision  of  the  Code  section  last 
cited  applied  to  the  cause  of  action,  and  it 
was  not  barred  because  suit  was  not  brought 
within  four  years  from  the  time  the  right 
of  action  accrued;  but  this  court  took  the 
opposite  view,  holding  that  the  20-year  pe- 
riod of  limitation  did  not  apply.  In  the 
present  case  the  court  below  held  that  the 
right  of  a  surety  to  contribution  was  not  one 
of  statutory  origin;  that  the  provisions  of 
Civ.  Ctode  1895,  S  2992,  were  a  mere  codifi- 
cation of  the  common  law;  that  the  remedy 
of  the  plaintiff's  Intestate,  on  paying  off  the 
Joint  indebtedness,  was  either  on  the  note  or 
on  the  Implied  assumpsit;  and  that  there- 
fore the  cause  of  action  was  barred.  We 
concur  in  this  interpretation  of  the  law,  and 
the  judgment  sustaining  the  demurrer  is  af- 
firmed. All  the  Justices  concurring,  except 
SIMMONS,  C.  J.»  absent,  and  LUMPKIN, 
J^  disqualified. 

(US  Oa.  786) 
GOULD  T.  O.  B.  JOHNSTON  ft  CO. 
(Supreme  CJourt  of  Georgia.    Aug.  4,  1905.) 
1.  New  TriaIt—Motion— Notice  of  Heartno. 


The  provision  of  Civ.  Code  1895,  ft  4824. 
tnat  10  days'  notice  of  the  time  and  place  'of 
the  hearing  of  a  motion  for  a  new  trial  shall 


be  given  to  parties  at  interest,  applies  only  in  a 
case  where  the  trial  judge,  upon  the  application 
of  one  of  them,  in  vacation  fixes  a  time  and 
place  for  the  hearing  during  vacation. 

[Ed.  Note. — For  cases  in  point,  lee  voL  87, 
Cent  Dig.  New  Trial,  §  814.] 

2.  Same— RuLB  Nisi—Sebvicb. 

No  specific  time  is  prescribed  by  statute 
within  which  the  respondent  shall  be  served 
with  a  copy  of  the  rule  nisi  Issued  upon  an 
application  for  a  new  trial,  made  in  term  under 
the  provisions  of  Civ.  Code  1895,  §  5484;  and 
where  service  has  been  perfected  in  ample  time 
to  enable  counsel  for  the  respondent  to  prepare 
for  the  hearing  of  the  motion  on  the  day  fixed 
by  the  order  of  the  court,  and  it  does  not  limit 
the  time  within  which  service  shall  be  made, 
the  motion  is  not  subject  to  dismissal  on  the 
ground  that  respondent  was  not  served  with  a 
copy  of  the  rule  nisi  within  10  days  after  It  was 
granted. 
8.  Saue— Bbibt  or  Evidence. 

Under  an  order  passed  in  term,  fixing  a 
day  in  vacation  for  the  hearing  of  a  motion  for 
a  new  trial,  and  granting  leave  to  the  movant 
''to  amend  }^  motion  and  until  ths  said  day 
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and  on  said  day  to  amend  and  to  perfect  bis 
brief  of  evidence  in  the  case/*  it  is  the  right 
of  the  movant  on  the  day  set  for  the  hearing 
to  present  for  approval  a  brief  of  the  evidence, 
and  to  file  the  same  after  It  baa  been  perfected 
and  approved  by  the  court. 
(Syllabus  by  the  Ck>urt.) 

Error  from  City  Court  of  Maoon;  Robert 
Hodges,  Judge. 

Action  by  C.  B.  Johnston  &  Co.  against 
one  Gould.  Judgment  for  plalntiifs,  and  de- 
fendant brings  error.    Reversed. 

J.  W*  Preston,  Sr.,  for  plaintiff  in  error. 
Artbur  L.  Dasher,  for  defendants  in  error. 

EVANS,  J.  This  case  was  tried  at  the 
September  term,  1904,  of  the  city  court  of 
Macon,  and  resulted  in  a  verdict  in  favor 
of  the  plaintiff.  The  defendant,  Gould,  made 
a  motion  for  a  new  trial,  which,  by  an  or- 
der passed  by  the  court  at  that  term,  was 
set  for  a  hearing  in  vacation.  On  the  day 
appointed  counsel  for  the  movant  announced 
to  the  court  that  he  had  prepared  a  brief  of 
the  evidence,  which  be  desired  to  submit 
for  approval.  Counsel  for  the  plalntlfT  stat- 
ed to  the  court  that  he  wished  to  interpose 
a  motion  to  dismiss  the  motion  for  a  new 
trial.  Argument  on  this  motion  to  dismiss 
was  had,  and  the  court  passed  an  order  sus- 
taining the  same.  To  this  judgment  ezcei>- 
tlon  is  taken. 

1.  One  of  the  grounds  of  the  motion  to  dis- 
miss was  that  no  notice  of  the  hearing,  as 
contemplated  by  Civ.  Code  1895,  $  4324,  had 
been  given  to  the  respondent  The  10-days 
notice  in  writing  provided  for  in  that  section 
applies  only  to  cases  where  no  order  is  pass- 
ed in  term  fixing  the  time  In  vacation  for  the 
hearing  of  a  motion  for  a  new  trial. 

2.  Another  ground  of  the  motion  to  dis- 
miss was  that  no  copy  of  the  rule  nisi  had 
ever  been  served  upon  the  respondent  No 
eridence  in  support  of  this  ground  of  the 
motion  was  offered.  Indorsed  upon  the  mo- 
tion for  a  new  trial  is  an  acknowledgment 
of  service  purporting  to  have  been  signed  by 
"Arthur  L.  Dasher,  Atty.  for  Plaintiff."  It 
follows  the  rule  nisi,  and  appears  to  have 
been  written  originally  in  these  words: 
"Due  and  legal  service  of  the  within  motion 
and  amended  motion  for  a  new  trial  is  here- 
by acknowledged,  and  copy  and  further  serv- 
ice waived.  November  23rd,  1904."  Through 
the  introductory  words,  "Due  and  legal," 
and  also  through  the  word  "waived,"  a  line 
is  drawn,  presumably  with  a  view  to  strik- 
ing these  words.  The  result  is  to  offend 
good  English,  but  enough  was  preserved  to 
show  an  acknowledgment  of  service  of  both 
the  original  motion  for  a  new  trial  and  the 
amendment  thereto.  Nothing  to  the  contrary 
appearing,  it  is  presumed  that  the  service 
which  the  plaintiff's  attorney  acknowledged 
had  been  made  upon  him  was  such  as  the 
law  directs;  and  it  is  but  fair  to  take  him 
at  his  word  that  service  of  the  motion  for  a 
new  trial  had  been  perfected.  Civ.  Code 
1805,  £  5475,  provides  that  "in  all  applica- 
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tions  for  a  new  trial  the  opposite  party  shall 
be  served  wltb  a  copy  of  the  rule  nisi,  unless 
such  copy  is  waived."  The  plaintiflTs  attor- 
ney evidently  Intended  to  waive  nothing, 
but  he  was  not  entitled  to  a  copy  of  either 
the  original  or  the  amended  motion  for  a  new 
trial,  and  if  (as  he  acknowledged  in  writing 
was  true)  service  thereof  was  made  upon 
blm  no  further  service  was  essential,  and 
there  was  oo  occasion  for  waiving  anything. 
What  he  evidently  wished  to  make  apparent 
was  that  whereas  the  rule  nisi  was  granted 
on  October  5,  1904,  service  was  not  perfected 
until  the  date  of  his  acknowledgment  of 
service,  November  23,  1904,  and  he  did  not 
wish  to  commit  himself  to  the  proposition 
that  the  service  was  timely,  and  therefore 
"due  and  legal,"  or  be  understood  as  waiving 
his  right  to  Insist  that  service  came  too  late. 
Counsel  was  mistaken  in  thinking  that  un- 
der Civ.  Code  1895,  §  4324,  his  client  was  en- 
titled to  at  least  10  days'  notice  in  writing 
ojC  the  time  and  place  of  the  hearing;  for, 
as  has  already  been  stated,  that  section  ^o- 
vides  simply  for  cases  where  no  order  is 
passed  in  term  for  hearing  a  motion  for  a 
new  trial  in  vacation,  and  where  the  trial 
Judge,  upon  application  of  one  of  the  par- 
ties, in  vacation  fixes  a  time  and  place  for 
the  bearing  during  vacation.  Section  5487, 
providing  for  20  days*  notice  to  the  respond- 
ent when  an  application  for  a  new  trial  la 
made  after  the  adjournment  of  the  court,  re- 
lates only  to  what  are  known  as  "extraordi- 
nary" motions  for  a  new  trial.  Section  5475, 
which  refers  to  ordinary  motions  filed  in  ac- 
cordance with  the  requirements  of  section 
5484,  and  which  provides  for  service  of  the 
rule  nisi  upon  the  respondent,  does  not  fix 
any  specified  time  within  which  such  service 
shall  be  perfected.  Service  within  a  reason- 
able time  is  contemplated,  and,  if  made  in 
ample  time  before  the  hearing  to  afford  the 
respondent  a  reasonable  opportunity  to  get 
ready  to  meet  the  motion,  the  demands  of 
the  statute  will  be  satisfied.  It  is  good  prac- 
tice, however,  for  the  judge  to  provide  in  his 
order  within  what  time  the  movant  shall 
perfect  service  upon  the  respondent,  to  the 
end  that  both  parties  may  be  ready  on  the 
day  fixed  for  the  hearing.  When  this  is  not 
done,  and  service  is  not  made  prior  to  the 
hearing,  the  motion  for  a  new  trial  is  sub- 
ject to  dismissal.  Smedley  v.  Williams,  112 
Ga.  114,  37  S.  E.  111.  In  the  present  case 
the  attorney  for  the  respondent  acknowl 
edged  service  three  days  before  the  hear 
Ing,  which  had  been  set  for  November  26th 
This  apparently  gave  him  ample  time  withiu 
which  to  prepare  to  resist  the  granting  of 
the  motion;  and  the  record  contains  no  sug- 
gestion to  the  contrary,  nor  did  he  insist  up- 
on the  hearing  that  the  time  was  too  short 
The  case  is  therefore  controlled  by  the  deci- 
sion of  this  court  in  Martin  v.  Monroe,  107 
Ga.  330,  33  S.  E.  62,  in  which  case  the  re- 
spondent moved  to  dismiss  the  motion  for  a 
new  trial  "because  the  acknowledgment  of 
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gervlce  was  oyer  ten  days  after  the  granting 
^f  the  rule  nisi  and  after  the  adjournment 
of  the  term."  Dealing  with  this  point,  the 
isourt  held  that  there  was  no  merit  in  the 
vt)mplaint  that  the  trial  judge  overruled  the 
motion  to  dismiss,  "the  service  having  been 
actually  made  in  ample  time  before  the  hear- 
ing, and  there  being  no  order  limiting  the 
time  within  which  service  should  be  made." 
The  order  passed  in  the  present  case  made 
no  provision  whatever  for  service  upon  the 
respondent 

3.  In  this  order  November  26,  1904,  was 
fixed  as  the  date  of  the  hearing,  and  leave 
was  therein  given  the  movant  **to  amend 
his  motion  and  until  the  said  day  and  on  said 
day  to  amend  and  to  perfect  his  brief  of  ev- 
idence in  the  case."  The  respondent,  in  its 
motion  to  dismiss  the  motion  for  a  new  tri- 
al, presented  the  objection  that  no  brief  of 
the  evidence  had  been  filed,  nor  any  attempt 
to  do  so  made  as  contemplated  by  Civ.  Code 
1895,  §  5484.  Unless  the  order  of  the  court 
relieved  the  movant  of  the  necessity  of  fil- 
ing a  brief  of  the  evidence  in  accordance 
with  the  terms  of  that  section,  the  motion  for 
a  new  trial  was  ripe  for  dismissal.  West  v. 
Smith,  90  Ga.  284,  15  S.  B.  912;  Cotton  v. 
Slaughter,  09  Ga.  735;  Brantley  v.  Hass,  Id. 
748;  Brunswick  Light  Co.  v.  Gale,  91  Ga. 
813,  18  S.  B.  11;  Central  R.  Co.  v.  Pool,  95 
Ga.  410,  22  S.  B.  631;  Williams  v.  Central 
R.,  77  Ga.  612,  3  S.  B.  88;  Baker  v.  Johnson, 
99  Ga.  374,  27  S.  E.  706;  Hyatt  v.  Cowan, 
115  Ga.  608,  41  S.  B.  985.  Leave  to  prepare 
and  file  a  brief  of  the  evidence  on  or  before 
the  hearing  must  be  unetiuivocally  granted, 
else  the  movant  cannot  Justify  an  omission 
to  follow  the  practice  prescribed  In  the  sec- 
tion of  the  Code  last  cited;  and  where  the 
order  relied  on  by  him  as  authorizing  a  de- 
parture from  this  practice  is  ambiguous,  and 
was  not  intended  by  the  trial  judge  to  be  un- 
derstood as  extending  the  time  for  filing  a 
brief  of  the  evidence,  the  movant  is  not  in  a 
position  to  excuse  his  failure  to  comply 
strictly  with  the  terms  of  the  statute.  Co- 
hen V.  Lester,  103  Ga.  565,  29  S.  B.  823; 
Barnes  v.  Railroad  Co.,  105  Ga.  495,  30  S. 
B.  883;  Brown  v.  Richards,  114  Ga.  318,  40 
S.  B.  224.  But  an  order  of  court  which  pre- 
scribes other  terms  respecting  the  prepara- 
tion and  presentation  for  approval  of  a  brief 
of  evidence  is  to  be  given  a  reasonable  con- 
struction, and  be  understood  as  not  contem- 
plating that  the  movant  should  file  a  brief  of 
evidence  during  the  terra  at  which  the  trial 
was  had.  R.  &  D.  R.  Co.  v.  Buice,  88  Ga. 
181,  14  S.  B.  205;  Hlghtower  v.  Brazeal,  101 
Ga.  371,  29  S.  B.  18;  Malsby  v.  Young,  104 
Ga.  205,  80  S.  B.  854;  Johnson  v.  Grantham, 
110  Ga.  281,  34  S.  B.  851;  Cross  v.  Coffin- 
Fletcher  Packing  Co.,  123  Ga.  817,  61  S.  B. 
704.  Thus,  In  Hlghtower  y.  George,  102  Ga. 
549,  26  S.  B.  729,  it  was  held  that:  •'Where 
in  term  time  an  order  is  passed  directing 
that  a  motion  for  a  new  trial  then  pending 
be  heard  and  determined  at  a  day  named  in 


vacation,  and  time  is  given  by  the  presiding 
judge  until  that  date  within  which  to  perfect 
the  brief  of  evidence  and  have  the  same  ap- 
proved, and  where,  upon  the  day  thus  named, 
a  brief  of  evidence  is  presented  to  and  ap- 
proved by  tlie  judge,  and  he  thereupon  orders 
the  same  filed,  a  motion  made  at  the  hearing 
to  dismiss  the  motion  for  a  new  trial  upon 
the  ground  that  no  brief  of  evidence  has 
been  filed-  as  required  by  law  is  properly 
overruled."  This  decision  disposes  of  the  ob- 
jection made  in  the  present  case  that  a  brief 
of  the  evidence  had  not  been  filed  within  the 
time  prescribed  by  statute.  The  order  was 
broad  enough  to  include  the  privilege  of  fil- 
ing the  brief  on  the  day  set  for  the  hearing. 
A  brief  of  the  evidence  had  been  prepared, 
and  a  copy  of  it  had  been  delivered  to  coun- 
sel for  respondent,  and  counsel  for  tiie  mov- 
ant stated  to  the  court  that  he  "expected 
then  and  there  to  have  the  motion  as  amend- 
ed approved,  and  also  the  brief  of  the  evi- 
dence." The  court  erred  in  not  permitting 
the  movant  to  perfect  his  motion  by  filing 
an  approved  brief  of  the  evidence,  as  it  was 
his  right  to  do  under  the  terms  of  the  order 
fixing  the  time  and  place  of  the  hearing. 

Judgment  reversed.    All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent 


GBORGIA  RT.  &  ELECTRIC  CO.  T. 
REEVES. 

(Supreme  Court  of  Georgia.    Aug.  8,  1905.) 

1.  Pleading— Amsndmbnt  —  New   Cause   or 
Action. 

Where  an  action  was  based  on  the  allega- 
tion that  a  passenger  on  a  car  of  an  electric 
railway,  at  the  direction  of  the  conductor,  was 
required  to  change  cars,  and  while  passing  from 
one  car  to  another  she  was  injured  by  the  neg- 
ligent conduct  of  the  defendant's  agents  and 
servants  in  connection  with  such  change,  an 
amendment  which  alleged  an  additional  act  of 
negligence  forming  part  of  the  same  transaction 
did  not  set  up  a  new  and  distinct  cause  of  ac- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Cent.  Dig.  Pleading,  §  604.] 

2.  Same. 

Such  an  amendment,  which  alleged  that 
"said  jerk  of  said  car  was  caused  by  the  de- 
fendant's servants  and  agents  in  charge  of  said 
car,"  was  not  subject  to  objection  on  the 
ground  that  it  did  not  connect  the  alleged  neg- 
ligence with  the  defendant. 

3.  Cabbiers— Injury  to  Passenqeb— Plead- 
ing. 

If  a  car  is  at  rest  temporarily,  and  a  pas- 
senger is  lawfully  leaving  it,  or  passing  from 
it  to  another  car,  under  the  direction  of  the 
conductor,  and  while  this  is  in  progress  a  sud- 
den and  violent  jerk  or  movement  of  the  car  is 
caused  by  the  company's  agents,  resulting  in 
injury  to  the  passenger,  it  is  not  necessary  to 
allege  in  detail  by  what  particular  means  they 
cau.sed  the  jerk  to  occur. 

[Ed.   Note. — For  cases   in   point,  see  vol  9. 
Cent.  Dig.  Carriers,  §  1275%.] 

4.  Pleading — ^Amendment  —  New   Cattse   of 
AcnoN. 

While  an  independent  act  of  negligence  not 
connected  with,  contributing  to,  or  causing  the 
injury   to  a  passenger   is   immaterial,  'and   an 
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amendment  alleging  such  an  act  is  demurrable, 
yet  where  the  amendment,  taken  in  connection 
with  the  declaration,  sufficiently  shows  that  the 
act  alleged  in  it  formed  a  part  of  the  conduct 
of  the  defendant's  agents  from  which  the  in- 
jury was  alleged  to  have  resulted,  there  was  no 
error  in  overruling  a  demurrer  thereto. 

5.  Same. 

Where  the  evidence  for  the  plaintiff  In  an 
action  for  damages  tended  to  snow  that  the 
injury  occurred  on  the  same  line  of  railroad, 
but  at  a  point  some  350  or  400  yards  distant 
from  the  place  where  it  was  alleged  in  the 
declaration  to  have  happened,  an  amendment 
for  the  purpose  of  correcting  the  allegation  so 
as  to  make  It  conform  to  the  evidence,  but  still 
referring  to  the  same  transaction,  and  not  to  a 
different  occurrence,  did  not  add  a  new  and  dis- 
tinct cause  of  action,  and  was  not  objectionable 
on  that  ground. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading.  §§  008,  695.] 

6.  Appeal— Habicless  Erbobt-Amendment. 

If  any  objection  could  properly  have  been 
made  to  the  allowance  of  such  an  amendment, 
it  furnishes  no  cause  for  a  reversal,  where, 
upon  further  evidence  being  introduced,  which 
tended  to  show  that  the  injury  in  fact  occurred 
at  the  point  originally  alleged,  the  amendment 
was  withdrawn. 

7.  Same— Refusal  of  Nonsuit. 

If  a  motion  for  a  nonsuit  should  have 
been  granted  at  the  time  when  it  was  refused, 
yet,  if  the  evidence  afterwards  introduced  sup- 
plied the  deficiency,  no  reversal  will  result  from 
such  refusal. 

8.  Cabbiebs  —  Injubt  ■  TO   Passengeb  —  iN- 

STBUCTI0N8. 

Where  the  presiding  judge,  at  one  part  of 
the  charge  on  the  subject  of  the  presumption 
arising  from  proof  of  injury  from  the  running 
of  the  cars  of  a  railroad  company,  or  the  acts 
of  persons  in  its  employment,  did  not  limit 
such  presumption  to  the  specific  acts  of  neg- 
ligence alleged,  but  in  his  general  charge  did 
clearly  and  specifically  confine  the  jury  to  the 
consideration  of  such  specifications  of  negli- 
gence, this  furnishes  no  ground  for  a  new  trial. 

9.  Same- Pbesumption  op  Negligence. 

If  a  car  containing  passengers  is  stopped 
while  in  transit,  and  the  passengers  are  directed 
by  the  conductor  to  change  to  another  car, 
which  is  on  a  track  parallel  to  the  first,  and  if, 
while  they  are  so  doing,  the  employes  of  the 
company  put  out  the  lights  of  the  first  car,  and 
cause  it  to  jerk  suddenly,  resulting  in  injury 
to  a  passenger  who  is  in  the  act  of  making  the 
change,  this  would  be  an  injury  resulting  from 
the  running  of  the  cars  of  the  company,  within 
the  meaning  of  the  statute,  and  would  also  be 
a  damage  done  by  a  person  in  the  employment 
and  service  of  the  company,  so  as  to  raise  the 
statutory  presumption  of  negligence  against  it. 

10.  Appeal— Refusal  op  New  Trial. 

None  of  the  other  grounds  of  the  motion 
for  a  new  trial  in  this  case  require  a  reversaL 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Mallnda  Reeves  against  the 
Georgia  Railway  &  Electric  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Mrs.  Malinda  Reeves  brought  suit  against 
the  Georgia  Railway  &  Electric  Company  to 
recover  damages  for  a  personal  injury,  al- 
leging, in  brief,  as  follows:  She  was  a  pas- 
seDger  on  one  of  defendant's  cars  on  Novem- 
ber 20,  1902,  between  the  hours  of  5  and  6  p. 
nu     When  the  car  reached  a  certain  point 


on  the  line.  It  stopped,  and  the  conductor  di- 
rected the  passengers  to  transfer  from  It  to 
another  car  of  the  defendant,  which  stood  on 
a  parallel  track,  and  which  was  to  carry  the 
passengers  to  the  end  of  the  journey.  The 
conductor  and  motorman  directed  the  pas- 
sengers to  step  from  the  car  on  which  they 
had  been  riding  to  the  other  car.  They  neg- 
ligently failed  to  exercise  any  care  or  dili- 
gence In  assisting  passengers,  particularly 
female  passengers,  like  the  plaintiff,  who 
was  an  elderly  lady,  from  one  car  to  the  oth- 
er, and  negligently  failed  to  provide  any  safe 
means  of  getting  from  one  car  to  the  other. 
They  negligently  failed  to  stop  the  car  at  any 
proper  place  where  there  was  a  platform  or 
a  raised  place  for  passengers  to  alight,  and 
negligently  directed  the  passengers  to  step 
from  one  car  to  the  other.  A  number  of  pas- 
sengers were  in  front  of  the  plaintiff  and  a 
number  behind,  and  they  were  crowding  and 
pressing  In  the  cars  from  one  to  the  other. 
Passengers  made  a  step  from  one  car  to  the 
other.  The  conductor  and  motorman  stood 
by,  seeing  and  directing  and  permitting  this 
to  be  done,  and  permitting  the  passengers  to 
crowd  behind  the  plaintiff  with  force  and 
speed.  The  car  on  which  the  plaintiff  had 
been  riding  had  been  lighted  by  electricity, 
and  just  as  the  plaintiff  was  in  the  act  of 
undertaking  to  step  from  one  car  to  the  oth- 
er the  conductor  negligently  pulled  down  the 
trolley  pole,  and  by  this  method,  and  by 
other  means  unknown  to  the  plaintiff,  caus- 
ed the  car  to  become  suddenly  darkened,  and 
no  sufficient  light  was  thrown  out  between 
the  cars  to  enable  persons  to  safely  make 
the  step  from  one  car  to  the  other,  or  to 
safely  judge  of  the  distance;  and  because 
the  plaintiff  was  unable  to  see  or  discern  the 
landing  place  or  step  on  the  car,  and  because 
the  passengers  behind  were  crowding  and 
pressing  her,  with  the  knowledge  of  the 
conductor  and  motorman,  and  because  no 
safe  landing  or  passageway  from  one  car  to 
the  other  had  been  provided,  and  because 
the  plaintiff  was  in  no  way  assisted  or  guard- 
ed or  protected,  and  failed  to  get  a  firm  foot- 
ing upon  the  step  of  the  car  in  passing  from 
one  car  to  the  other,  she  fell  to  the  ground, 
and  was  permanently  injured.  The  nature 
of  the  injury  was  specifically  alleged.  The 
defendant  admitted  that  the  plaintiff  was  a 
passenger  on  its  car;  that  the  car  was  stop- 
ped, and  the  conductor  directed  passengers  to 
transfer  from  it  to  another  car  which  stood 
on  a  parallel  track,  for  the  purpose  of  car- 
rying the  passengers  into  the  city  of  Atlan- 
ta. The  other  substantial  allegations  were 
denied.  The  plaintiff  amended  her  declara- 
tion by  alleging  that  when  she  was  in  the 
act  of  steppiDg  from  one  car  to  the  other 
there  was  a  sudden  Jerk  or  movement  of  the 
car  from  wliich  she  was  stepping;  that  such 
jerk  or  movement  of  the  car  was  negligence 
on  the  part  of  the  defendant,  and  that  it 
was  caused  by  the  defendant's  servants  and 
agents  in  charge  of  the  car.     This  amend- 
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ment  was  allowed  over  objection,  and  excep- 
tions pendente  lite  were  filed.  While  the 
plaintiff  was  on  the  stand,  she  testified  that 
the  injury  occurred,  not  at  Hurt  street,  as 
alleged  in  the  declaration,  but  at  a  point 
known  as  "Moreland's  Station,"  which  other 
evidence  indicated  was  about  350  or  400 
yards  distant  from  Hurt  street.  Thereupon 
an  amendment  was  offered  and  allowed  over 
objection,  alleging  that  the  injury  really  oc- 
curred at  Moreland's  Station.  The  plaintiff's 
evidence  was  not  very  clear  as  to  the  loca- 
tion, as  she  stated  that  she  was  not  familiar 
with  the  line.  When  the  defendant's  evi- 
dence was  introduced,  it  showed  positively 
that  the  occurrence  really  took  place  at  Hurt 
street.  The  plaintiff  then  withdrew  the 
amendment  previously  made,  changing  the 
allegation  as  to  the  place  of  the  occurrence, 
and  returned  to  the  original  allegation  on 
that  subject  This  also  was  objected  to. 
The  evidence  on  behalf  of  the  plaintiff  as  to 
what  transpired  at  the  time  and  place  of  the 
alleged  injury  was,  In  brief,  as  follows:  The 
plaintiff  was  returning  to  Atlanta  from  De- 
catur, six  miles  distant,  on  one  of  the  defend- 
ant's cars,  operated  by  electricity,  between  6 
and  7  o'clock  in  the  evening.  When  the  car 
arrived  at  a  place  about  the  outskirts  of  the 
city  of  Atlanta,  it  stopped  alongside  of  an- 
other one  of  defendant's  cars,  which  was  on 
a  parallel  track.  The  conductor  stated  that 
they  had  lost  their  schedule,  and  instructed 
the  passengers  to  change  to  the  other  car  im- 
mediately. They  were  rushed  out,  and  the 
plaintiff  went  to  step  from  one  car  to  the 
other  (or,  as  she  expressed  it,  "went  to  make 
my  step"),  when  the  conductor  turned  the 
trolley,  the  lights  went  out,  and  there  was  a 
sudden  Jar  of  the  car,  caused  by  the  defend- 
ant's agents,  which  threw  the  plaintiff  to 
the  ground,  causing  the  injury.  The  evi- 
dence for  the  defendant  tended  to  show  the 
following  among  other  facts:  There  was  an 
arc  light  at  the  Junction  of  Hurt  and  Decatur 
streets,  used  for  lighting  the  city  streets. 
When  the  two  cars  were  parallel  to  each  oth- 
er, both  were  still.  Owing  to  a  loss  of  time 
by  the  one  coming  Into  Atlanta,  the  schedule 
was  disarranged,  and  it  became  necessary 
for  the  passengers  to  transfer  to  the  other 
car,  in  order  that  the  first  might'  turn  back 
and  resume  its  regular  schedule.  Both  cars 
remained  still  while  the  passengers  went 
from  one  to  the  other,  and  both  were  lighted. 
No  change  was'  made  in  the  lights  at  the 
place,  except  that  the  headlight  on  the  first 
car  was  made  ready  to  be  transferred  to  the 
other  end  of  it  To  do  this  a  key  or  stop 
was  taken  out,  which  disconnected  the  elec- 
tric current  from  it  The  trolley  was  not 
moved  until  after  the  passengers  were  trans- 
ferred. The  effect  of  taking  the  trolley  off 
the  wire  would  not  be  to  cause  the  car  to 
move,  but  to  disconnect  the  current  from  it 
and  render  it  impossible  for  It  to  move.  Both 
cars  were  standing  still  during  the  transfer. 
The  car  was  in  good  running  order.     One 


witness  of  the  defendant  testified:  **Tbe  two' 
cars  were  standing  side  by  side,  and  the  oth- 
er passengers  were  stepping  from  one  car 
to  the  other,  and  she  went  to  step  across,  and 
it  looked  like  that  she  stepped  on  her  skirt, 
and  she  dropped  down  there."  Neither  the 
changing  of  the  headlight  nor  the  change  of 
the  trolley  pole  could  have  caused  a  Jerk 
of  the  car.  The  Jury  found  in  favor  of  the 
plaintiff  $500.  The  defendant  moved  for  a 
new  trial,  which  was  refused,  and  it  except- 
ed. Error  was  also  assigned  on  the  allow- 
ance of  the  first  amendment  to  the  declara- 
tion. 

Rosser  &  Brandon,  Walter  C.  Colquitt  and 
Ben.  J.  Conyers,  for  plaintiff  in  error.  Ar- 
nold &  Arnold  and  Harvey  Hill,  for  defend- 
ant in  error. 

LUMPKIN,  J.  (after  stating  the  facts).  !• 
It  was  contended  that  the  amendment  al- 
leging that  while  the  plaintiff  was  stepping 
from  one  car  to  the  other  the. defendant  neg- 
ligently caused  the  car  to  Jerk  suddenly  add- 
ed a  new  cause  of  action.  This  ground  of  ex- 
ception Is  not  well  taken.  The  action  being 
based  on  the  allegation  that  while  a  passen- 
ger, at  the  direction  of  the  conductor,  was 
X)assing  from  one  car  to  another,  she  was 
injured  by  the  negligent  conduct  of  the  de- 
fendant's agents  and  servants  In  connection 
therewith,  an  amendment  which  alleged  an 
additional  act  of  negligence  In  the  same 
transaction  did  not  set  out  a  new  and  dis- 
tinct cause  of  action.  City  of  Columbus  v. 
Anglin,  120  Oa.  785,  48  S.  B.  318;  Harris  v. 
Central  Railroad  Co.,  78  Ga.  525,  8  S.  E.  355; 
Ellison  V.  Georgia  Railroad  Co.,  87  Ga.  699, 
13  S.  E.  809;  Civ.  Code  1895,  S  5098. 

2.  The  bill  of  exceptions  pendente  lite  as- 
signs error  in  allowing  this  amendment  on 
the  ground  that  it  "does  not  connect  the  al- 
leged negligence  with  the  defendant."  It 
distinctly  alleges  "that  said  Jerk  of  said 
car  was  caused  by  the  defendant's  servants 
and  agents  In  charge  of  said  car." 

3.  It  was  further  objected  that  the  amend- 
ment did  not  show  In  what  way  the  defend- 
ant caused  said  alleged  negligence.  It  was 
not  necessary  that  the  plaintiff  should  ascer- 
tain and  allege  the  particular  methods  by 
which  the  defendant's  employ&s  produced  a 
sudden  Jerk  while  she  was  leaving  the  car. 
Where  a  car  is  at  rest,  and  a  passenger  Is 
lawfully  leaving  it  or  passing  from  it  to  an- 
other car  under  the  order  or  at  the  request  of 
its  conductor,  If  a  sudden  and  negligent  Jerk 
or  movement  is  caused  by  the  agents,  result- 
ing in  injury  to  the  passenger,  it  is  not  In- 
cumbent on  the  passenger  to  allege  the  spe- 
cific manner  In  which  It  was  produced.  It 
would  be  an  unreasonable  burden  to  place 
upon  her  to  require  that  she  should  know 
and  allege  and  prove  whether  the  motorman 
turned  on  the  current,  or  turned  off  the 
brake,  or  by  what  method  of  handling  the 
complex  machinery  connected  with  a  car 
propelled  by  electricity  the  Jerk  was  prodU' 
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ced.  The  allegatioii  of  the  amendment  on 
this  subject  was  sufficient. 

4.  Objection  was  further  made  on  the 
ground  that  the  amendment  does  not  show  In 
what  manner  the  alleged  negligence  contrib- 
uted to  or  caused  any  Injury  to  the  plaintiff. 
If  this  amendment  stated  a  new  count  which 
should  be  complete  in  itselt  or  if  it  alleged 
some  act  of  negligence  disconnected  from  the 
transaction  set  forth  in  the  declaration,  and 
by  reason  of  which  negligence  injury  to  the 
plaintiff  was  alleged,  the  point  would  be  well 
taken.  But  we  think  that  imder  the  allega- 
tions of  the  declaration,  which  show  that  she 
was  a  passenger  an  defendants  car,  that  im- 
der order  of  the  conductor  she  was  leaving 
that  car,  and  undertaking  to  step  across  to 
another,  and  that  by  reason  of  negligence  on 
the  part  of  the  defendant's  agents  in  con- 
nection with  such  transfer  she  fell  and  re- 
ceived an  injury,  the  addition  of  another  act 
of  negligence  in  the  same  connection  might 
fairly  be  construed  with  the  whole  declara- 
tion as  being  one  of  the  causes  which  pro- 
duced the  injury.  Taking  the  amendment, 
therefore,  In  connection  with  the  original 
declaration,  while  it  might  have  been  more 
explicit,  we  do  not  think  that  it  was  amen- 
able to  this  objection. 

5,6.  Complaint  is  made  that,  after  the 
plaintiff  closed  her  evidence,  wherein  the 
scene  of  the  injury  was  located  at  a  point  350 
or  400  yards  distant  from  that  alleged  in  the 
declaration,  a  motion  for  a  nonsuit  was  made, 
and  thereupon  an  amendment  was  allowed 
making  the  declaration  conform  to  the  evi- 
dence of  the  plaintiff.  It  is  urged  that  this 
set  forth  a  new  cause  of  action.  This  ob* 
jectlon  was  not  well  founded.  The  mere  cor- 
rection of  an  allegation  as  to  the  exact  loca- 
tion of  an  occurrence  on  the  line  of  a  rail- 
road, so  as  to  allege  that  it  in  fact  occurred 
a  few  hundred  yards  distant  from  the  point 
alleged  in  the  original  declaration,  does  not 
add  a  new  and  distinct  cause  of  action.  It 
is  the  same  cause  of  action.  Nor  does  it 
become  a  new  and  distinct  cause  by  merely 
shifting  the  scene  of  the  occurrence  a  short 
distance  along  the  line  of  the  railroad.  By 
doing  so  there  was  no  difference  in  the  law 
applicable  or  in'  the  evidence  necessary  to 
support  the  substantial  grounds  of  the  plain* 
tilTs  contention.  Even  if  there  had  been  er- 
ror in  the  allowance  of  this  amendment,  it 
could  furnish  no  ground  for  reversal,  because 
at  a  later  stage  of  the  trial  the  amendment 
was  withdrawn,  and  the  original  allegation 
restored,  the  defendant's  evidence  showing 
that  the  occmrrence  took  place  at  the  point 
alleged  in  the  original  declaration. 

7.  Error  is  assigned  because  the  court  over- 
ruled the  motion  for  a  nonsuit  If  the  mo- 
tion rested  on  the  variance  between  the  al- 
legata and  probata  with  reference  to  the 
place  at  which  the  injury  occurred,  the  mak- 
ing of  an  amendment  which  caused  the  for- 
mer to  conform  to  the  latter  destroyed  the 
right  to  a  nonsuit,  if  it  existed.    If,  however, 


we  should  consider  the  case  as  if  the  amend- 
ment which  was  afterwards  withdrawn  had 
not  been  made,  and  that  there  was  an  error 
at  the  time  when  the  motion  was  made  in 
not  granting  the  nonsuit,  yet.  if  the  evidence 
afterwards  introduced  supplied  the  deflclMi- 
cy,  no  reversal  will  be  granted  on  that 
ground.  Here  the  evidence  of  the  defendant 
clearly  showed  that  the  occurrence  transpir- 
ed at  Hurt  street,  the  place  alleged  in  the 
declaration. 

8.  The  motion  for  a  new  trial  assigns  er- 
ror In  the  following  charge:  "Now,  in  this 
investigation,  gentlemen,  if  the  plaintiff 
makes  it  appear  to  you  from  the  evidence  in 
the  case  that  she  was  injured  in  the  manner 
that  she  sets  forth  in  her  declaration,  the 
law  would  presume  then  that  the  defendant 
was  negligent,  and  the  burden  would  be  cast 
upon  the  defendant  to  show  to  you  either 
that  it  was  not  negligent,  or  else  the  injury 
to  the  plaintiff,  if  she  was  injured,  was  due 
to  accident,  and  not  caused  by  the  defend- 
ant's negligence;  or  else  that  the  plaintiff, 
by  ordinary  care  on  her  part,  could  have 
avoided  the  consequences  to  herself  of  the 
defendant's  negligence,  if  that  Is  shown.  If 
the  defendant  makes  either  of  these'  proposi- 
tions appear,  that  would  be  a  reply  to  the 
presumption,  and  make  a  complete  defense 
to  the  action.'*  The  grounds  of  complaint  in 
respect  to  this  charge  are  that  it  was  with- 
out basis  in  the  evidence;  that  the  charge 
as  to  the  presumption  of  negligence  was  not 
adapted  to  the  evidence;  that  there  was  no 
evidence  to  show  that  the  plaintiff  was  in- 
jured by  the  running  of  the  locomotive  or 
cars  or  other  machinery  of  the  defendant,  or 
by  any  person  in  its  employment;  that  the 
case  was  not  one  to  which  the  statutory  pre- 
sumption against  railroads  was  ap{>licable; 
and  that  the  charge  raised  a  general  presump- 
tion  of  negligence  against  the  defendant, 
whereas,  if  any  presumption  arose  at  all,  the 
court  should  have  limited  it  to  the  specifica- 
tions of  negligence  submitted  to  the  jury. 
The  evidence  furnished  ample  basis  for  this 
charge.  The  judge  excluded  from  the  con- 
sideration of  the  jury  all  the  specifications  of 
negligence  except  two — causing  the  light  to 
go  out  and  causing  the  sudden  jerk.  And 
while  he  did  not,  in  immediate  connection 
with  the  charge  complained  of,  inform  the 
jury  that  the  presumption  of  negligence  aris- 
ing against  the  defendant  would  be  limited 
to  the  specifications  of  negligence  submitted 
to  them,  the  general  charge  contained  in  the 
record  shows  that  he  did  do  this  several 
times.  At  one  point  in  the  charge  he  in- 
structed the  jury:  "Your  investigation  of 
the  case  on  the  question  of  whether  the  de- 
fendants were  negligent  or  not  negligent  will 
be  confined  to  these  two  specifications,  and 
you  would  not  be  authorized  to  go  outside, 
and  inquire  whether  the  defendant  was  or 
was  not  negligent  in  some  or  any  other  way 
than  that  set  forth  in  these  two  specifica- 
tions of  negligence  which  will  be  submitted 
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to  you.**  At  another  time  he  said:  "Your 
method  of  inquiry,  confining  yourselves  to 
these  two  specifications  to  which  I  have  call- 
ed your  attention,"  etc.  And  in  several  oth- 
er portions  of  the  charge  he  emphasized  the 
fact  that  the  consideration  of  the  jury  was 
confined  to  these  specifications.  Under  the 
entire  charge  the  Jury  could  not  have  under- 
stood that  the  judge  referred  to  a  presump- 
tion of  negligence  in  respect  to  other  matters 
which  he  had  expressly  excluded  from  their 
consideration. 

9.  It  is  urged  that,  if  the  injury  occurred 
as  alleged  and  proved  by  the  plaintiff,  this 
was  not  a  case  in  which  the  statutory  pre- 
sumption of  negligence  arises.  Civ.  Code 
1895,  §  2321,  declares:  "A  railroad  company 
shall  be  liable  for  any  damage  done  to  per- 
sons, stock,  or  other  property,  by  the  run- 
ning of  the  locomotives,  x)r  cars,  or  other  ma- 
chinery of  such  company,  or  for  damage  done 
by  any  person  in  the  employment  and  serv- 
ice of  such  company,  unless  the  company 
shall  make  it  appear  that  their  agents  have 
exercised  all  ordinary  and  reasonable  care 
and  diligence,  the  presumption  in  all  cases 
being  against  the  company."  The  argument 
is  that,  inasmuch  as  the  car  was  standing 
still  when  the  passengers  were  directed  to 
leave  It  and  go  to  another  car,  the  Injury 
was  not  done  by  the  running  of  the  car,  or 
by  any  person  in  the  employment  and  service 
of  the  company.  This  argument  would  be 
sound  if  made  in  regard  to  an  injury  which 
was  entirely  disconnected  from  the  running 
of  a  car,  or  which  was  not  produced  by  some 
direct  act  of  a  person  in  the  employment  of 
the  company.  And  such  was  the  ruling  in 
Ga.  R.  Co.  V.  Nelms,  83  Ga.  70,  9  S.  B.  1049, 
20  Am.  St.  Rep.  306;  Savannah  Ry.  Co.  v. 
Flaherty,  110  Ga.  335,  35  S.  E.  677.  But  it 
would  be  too  narrow  and  restricted  a  view 
to  hold  that  if,  while  passengers  are  in  tran- 
sit upon  a  car,  it  was  stopped  for  one  or 
more  of  them  to  alight,  or  to  be  transferred 
to  another  car,  and  the  injury  resulted  to 
one  of  them  by  reason  of  turning  out  the 
lights  in  the  car  or  causing  it  to  jerk  while 
the  passenger  was  alighting,  this  was  not 
done  by  the  running  of  the  car,  or  by  a  per- 
son in  the  service  of  the  company,  if  such 
person  put  out  the  light  or  caused  the  jerk. 
Such  an  occurrence  would  be  a  part  of  the 
actual  transit  The  running  of  the  car,  as 
used  in  the  section  of  the  Code  above  quoted, 
is  not  confined  to  a  mere  collision  with  a 
person  on  the  track.  An  unnecessary  jerk, 
causing  an  injury  to  a  passenger  while 
alighting,  is  a  part  of  the  running  within  the 
reason  and  spirit  of  the  statute.  Moreover, 
if,  while  the  passenger  is  in  the  act  of  alight- 
ing, an  employ^  of  the  company  turns  out 
the  lights,  or  causes  the  car  to  Jerk,  and  as 
a  result  the  passenger  is  injured,  this  would 
be  damage  done  by  a  person  in  the  employ- 
ment and  service  of  the  company  within  the 
meaning  of  the  statute. 

la  There  were  numerous  other  grounds  of 


the  motion  for  a  new  trial,  alleging  errors  on 
the  part  of  the  court  in  stating  the  conten- 
tions of  the  defendant,  and  in  various  char- 
ges and  refusals  to  charge  and  omissions  to 
charge.  A  careful  consideration  of  all  of 
them  In  connection  with  the  evidence  and 
the  charge  given  convinces  us  that  none  of 
them  are  well  taken.  The  verdict  Is  sup- 
ported by  the  evidence. 

Judgment  affirmed.    All  the  Justices  con- 
curring, except  SIMMONS,  O.  J.,  absent 


(72  s.  C.  S5) 
CREECH  v.  LONG.  « 

(Supreme  Court  of  South  (Carolina.     June  24, 
1905.) 

1.  Injunction— Restraining  Order— Bond. 

Code  Civ.  Proc.  1902,  §  244,  authorizes  the 
judge,  if  he  deems  it  proper  that  defendant 
should  be  heard  before  |rranting  an  injunction, 
to  issue  iv^  order  requirmg  cause  to  be  shown, 
and  restrain  defendant  in  the  meantime.  Held 
not  to  make  it  the  duty  of  the  judge  to  require 
an  undertaking  before  hearing  the  return  to  a 
rule  to  show  cause  when  a  restraining  order 
was  granted. 

2.  Action— Joinder  op  Causes. 

A  complaint  alleged  a  sale  of  fertilizers 
under  a  promise  to  execute  a  chattel  mortgage 
and  an  agricultural  lien  to  secure  the  same,  and 
sought  a  sale  of  the  crops  and  chattels;  the 
proceeds  to  apply  to  the  debt  Held  to  state 
only  one  cause  of  action. 

3.  Equitable  Mortgage. 

An  equitable  mortgage  to  secure  a  debt 
may  be  created,  by  parol  agreement,  on  crops 
to  be  raised,  and  attaches  as  soon  as  they  are 
in  esse. 

4.  Same. 

An  agreement  to  execute  an  agricultural 
lien  is  not  an  equitable  mortgage. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  Townsend,  Judge. 

Action  by  Frank  H.  Oeech  against  B.  R. 
liong.  From  an  order  granting  a  temporary 
injunction,  defendant  appeals.    Affirmed. 

The  following  is  the  complaint: 

"The  complaint  of  the  above-named  plain- 
tilf  respectfully  shows  to  the  court: 

"First  That  the  defendant  above  named, 
a  farmer,  being  engaged  In  the  cultivation 
of  the  soil  for  his  means  of  support  and  live- 
lihood, as  well  as  for  that  of  his  family,  ap- 
plied to  the  plaintiff  above  named  on  or 
about  the  23d  day  of  February,  A.  D.  1904, 
for  advances  In  fertilizers  to  assist  him  in  the 
making  of  said  crops  in  his  business  as  a 
farmer,  in  said  state  and  county,  and  agreed 
then  and  there  that  said  crops  so  grown  by 
him  during  the  current  year,  and  whereon  he 
proposed  to,  and  did,  use  the  fertilizers  here- 
inafter set  forth  and  described,  should  be  a 
security  or  pledge  for  said  advances  in  favor 
of  said  plaintiff,  and  to  this  end  defendant 
agreed  to  execute  to  the  plaintiff  such  securi- 
ty upon  said  crops,  together  with  the  chattel 
mortgage  on  certain  and  sundry  live  stock 
hereinafter  set  forth  and  described. 

"Second.  That  the  plaintiff,  relying  upon 
said  agreement  on  said  defendant's  part  to 
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execute  and  deliver  secorlty  as  aforesaid  up- 
on said  crops  to  be  grown  as  aforesaid,  agreed 
to  advance  to  the  defendant  standard  fertil- 
izers and  acids  to  the  extent  of  one  hundred 
ninety  and  *i^/ioo  dollars,  to  be  used  by  the 
defendant  as  aforesaid  in  the  production  of 
his  crops  for  the  then  current  year,  grown 
and  to  be  grown  upon  all  that  tract  of  land 
uix)n  which  the  defendant  resides  in  said 
county,  known  as  the  'Holman  Place,*  near 
the  town  of  Barnwell,  which  was  secured  to 
be  paid  to  the  plaintiff  on  or  before  the  15th 
day  of  October,  A.  D.  1904,  by  an  agricultural 
or  other  lien  or  security  upon  said  crops  to 
be  planted  upon  said  place  as  aforesaid,  to- 
gether with  a  chattel  mortgage  or  bill  of  sale 
of  the  defendant's  stock,  described  as  follows: 
one  white  horse  mule,  named  Jack,  about 
twelve  years  old;  one  white  mare  mule, 
named  Beck,  about  ten  years  old;  and  one 
sorrel  mare,  named  Julia,  about  seven  years 
old. 

"Third,  That,  when  the  time  came  to  haul 
away  the  fertilizers  to  the  said  place,  defend- 
ant received  the  fertilizers  and  hauled  the 
same  away  to  the  extent  of  one  hundred  and 
sixty-one  and  •o/ioo  dollars,  upon  the  further 
promise  that,  as  soon  as  he  had  finished  haul- 
ing, that  he  would  forthwith  execute  the  said 
security  upon  the  said  crops  and  upon  the 
said  live  stock  aforesaid;  but  plaintiff  alleges 
that  the  defendant,  in  derogation  of  his  said 
promise  and  agreement,  and  with  intent  to 
defraud  this  plaintiff,  thereafter  failed  and 
refused,  and  still  fails  and  refuses,  to  execute 
the  said  security  upon  said  crops  and  said 
live  stock  as  aforesaid,  In  spite  of  the  fact 
that  defendant  used  the  said  fertilizers  in 
the  cultivation  and  making  of  said  crops  as 
aforesaid,  enjoying  the  benefit  of  said  fertil- 
izers and  the  credit  extended  as  aforesaid 
by  the  plaintiff,  to  plaintiff's  daniage  as 
aforesaid  in  the  sum  of  $161,  the  balance  of 
said  amount  agreed  to  be  advanced  not  hav- 
ing been  taken  up  by  the  said  defendant 

"Fourth.  That  the  defendant  has  disposed 
of  most  of  his  crops,  and  has  failed  and  re- 
fused to  pay  the  plaintiff  any  part  of  said  ad- 
vance made  upon  the  strength  of  his  promise 
and  agreement  as  aforesaid;  but  defendant 
has  still  a  large  part  of  his  crops  in  his  pos- 
session, to  wit,  a  good  portion  of  his  cotton 
crop,  which  Is  in  merchantable  bales  of  cot- 
ton, as  well  as  corn  fodder  and  other  pro- 
visions, which  plaintiff  is  informed  and  be- 
lieves defendant  Intends  to  dispose  of  for 
the  purpose  of  defeating  the  rights  of  this 
plaintiff  as  above  stated,  imless  plaintiff's 
rights  are  safeguarded  by  the  orders  of  this 
honorable  court. 

"Fifth.  That  defendant  Is  totally  insolvent, 
and  plaintiff  remediless  at  law,  and,  unless 
the  courts  of  equity  will  interfere  to  protect 
plaintiff's  rights,  plaintiff  is  without  remedy, 
and  said  advances  will  be  a  total  loss  to  this 
plaintiff.  Wherefore  plaintiff  prays  that  the 
contract  above  stated  be  declared  by  this 
court  to  be  an  equitable  lien  by  way  of  mort- 


gage upon  said  crops  and  live  stock  aforesaid; 
that  the  defendant  be  restrained  and  enjoined 
from  disposing  of  said  crops  by  sale  or  other- 
wise until  the  rights  of  the  plaintiff  may  be 
ascertained  In  this  suit;  that  the  said  prop- 
erty be  seized  by  the  court  and  sold  by  the 
master,  and  the  proceeds  applied  to  the  costs 
of  this  suit  and  the  payment  of  this  indebted- 
ness, and  for  such  other  and  further  relief  as 
to  the  court  may  seem  meet  and  proper." 

W.  A.  Holman,  for  appellant  Bates  & 
Simms,  for  respondent 

GARY,  A.  J.  This  Is  an  appeal  from  an 
order  granting  a  temporary  injunction  refus- 
ing the  defendant's  motion  to  strike  out  cer- 
tain allegations  of  the  complaint  as  irrele- 
vant and  also  refusing  to  require  the  plain- 
tiff to  elect  upon  which  cause  of  action  he 
would  pfoceed  to  trial. 

The  questions  presented  by  the  exceptions 
render  it  necessary  to  refer  to  the  complaint, 
which  will  be  set  out  In  the  report  of  the 
case.  Briefly  stated,  it  alleges  that  the  plain- 
tiff, in  pursuance  of  an  agreement  with  the 
defendant,  made  to  him  advances  of  fertil- 
izers during  the  year  1904  for  the  purpose  of 
enabling  him  to  make  his  crops;  that  the  de- 
fendant "agreed  then  and  there  that  said 
crops  so  grown  by  him  during  the  current 
year,  and  whereon  he  proposed  to,  and  did, 
use  the  fertilizers  hereinafter  set  forth  and 
described,  should  be  a  security  or  pledge  for 
said  advances  In  favor  of  said  plaintiff,  and 
to  this  end  defendant  agreed  to  execute  to 
the  plaintiff  such  security  upon  said  crops, 
together  with  the  chattel  mortgage  on  certain 
and  sundry  live  stock  hereinafter  set  forth 
and  described";  that  the  amount  due  for  the 
advances  of  fertilizers  "was  secured  to  be 
paid  to  the  plaintiff  on  or  before  the  15th  of 
October,  1904,  by  an  agricultural  or  other 
lien  or  security  upon  said  crops  to  be  planted 
upon  said  place  as  aforesaid,  together  with 
the  chattel  mortgage  or  bill  of  sale  of  the  de- 
fendant's stock"  described  In  the  complaint; 
that  the  plaintiff  complied  with  his  part  of 
the  contract,  but  that  the  defendant  refused 
to  perform  hUs  obligation  thereunder.  The 
plaintiff  seeks  the  equitable  remedy  of  fore- 
closure. On  the  13th  of  February,  1905,  his 
honor  the  circuit  judge  granted  an  order  re- 
quiring the  defendant  to  show  cause  on  the 
16th  of  March,  1905,  why  he  should  not  be 
enjoined  from  disposing  of  the  property  de- 
scribed In  the  complaint,  and  In  the  mean- 
time restraining  him  from  disposing  of  the 
same.  The  defendant  anticipated  the  hear- 
ing upon  the  rule  to  show  cause  by  giving 
notice  of  a  motion  for  the  following  relief: 

"First.  For  an  order  to  vacate  and  set 
aside  the  injunction  or  restraining  order 
herein  granted  on  the  13th  day  of  February, 
1905,  whereby  the  defendant  was  restrain- 
ed and  enjoined  from  selling  and  disposing 
of  the  property  mentioned  and  described  in 
said  complaint,  on  the  ground  that  no  bond 
or  undertaking  was  exacted  of  the  plaintiff 


61S 


61  SOUTHBASTERN  BBPORTEB. 


(8.  a 


as  required  by  tbe  laws  of  the  state  of  South 
Carolina  In  snch  cases  made  and  provided. 

"Second.  That  Inasmuch  as  the  complaint 
attempts  to  state  two  causes  of  action — one 
for  legal  relief  to  recover  the  value  of  cer- 
tain commercial  fertilizers  as  therein  stated, 
and  the  other  for  equitable  relief  to  adjudge 
an  alleged  agreement  of  the  defendant  with 
the  plaintiff  to  be  an  equitable  lien  on  the 
property  mentioned  and  described  in  the  said 
complaint— the  defendant  will  therefore  ask 
his  honor  for  an  order  to  require  the  said 
plaintiff  to  so  amend  his  complaint  as  to 
state  each  of  the  said  causes  of  action  sep- 
arately, or  that  he  be  required  to  elect  upon 
which  cause  of  action  he  will  proceed  to 
trial. 

"Third.  That  the  plaintiff  be  required  to 
strike  out  of  paragraphs  1,  2,  3,  and  4  of  the 
said  complaint,  as  Irrelevant,  each  and  every 
allegation  or  reference  made  to  the  crops 
raised  or  grown  by  the  plaintiff  on  the  said 
plantation  known  as  the  'Holman  Place,'  In 
that  this  court  cannot  decree  the  specific 
performance  of  a  lien  on  such  crops,  or  de- 
clare a  promise  as  alleged  to  be  an  equitable 
or  other  lien  thereon,  as  such  order  or  decree 
would  be  in  contravention  of  the  statute  laws 
of  the  state  of  South  Carolina. 

•^Fourth.  That  the  plaintiff  be  required, 
when  said  causes  of  action  are  separated, 
to  make  his  complaint  more  definite  and  cer- 
tain, by  stating  whether  the  agreement  al- 
leged to  have  been  made  between  the  plain- 
tiff and  defendant  was  In  writing  or  verbal, 
whereby  It  is  claimed  that  the  defendant 
agreed  to  give  to  the  plaintiff  a  mortgage  or 
bill  of  sale  over  the  live  stock  described  In 
the  complaint.** 

On  the  8th  of  March,  1905,  the  circuit  Judge 
refused  the  motion,  and  further  ordered  that 
the  temporary  restraining  order  theretofore 
granted  should  be  continued  In  force  until 
the  further  order  of  the  court,  provided  the 
plaintiff  entered  Into  an  Injunction  bond  In 
the  manner  therein  prescribed.  The  plaintiff 
complied  with  this  requirement 

The  first  exception  assigns  error  in  refus- 
ing the  relief  sought  by  the  defendant,  on 
the  first  ground  mentioned  In  his  motion. 
Section  244,  Code  Civ.  Proc.  1902,  provides 
that  "if  the  court  or  Judge  deem  It  proper 
that  the  defendant,  or  any  of  several  defend- 
ants, should  be  heard  before  granting  the 
injunction,  an  order  may  be  made  requiring 
cause  to  be  shown,  at  a  specified  time  and 
place,  why  the  Injunction  should  not  be 
granted;  and  the  defendant  may.  in  the 
meantime,  be  restrained."  This  section  rec- 
ognizes the  distinction  between  an  order 
granting  an  Injunction  proper,  and  an  order 
simply  restraining  the  defendant  until  the 
court  can  determine  whether  the  plaintiff 
Is  entitied  to  an  Injunction,  The  Code  does 
not  make  It  the  duty  of  the  Judge  to  require 


an  undertaking  on  the  part  of  the  plaintiff 
before  hearing  the  return  to  the  rule  to  show 
cause,  although  a  restraining  order  was 
granted  In  the  meantime.  This  exception  is 
overruled. 

The  second  exception  raises  the  question 
whether  there  was  error  in  not  granting  the 
relief  for  which  the  defendant  asked.  In  the 
second  ground  of  his  motion.  Our  construction 
of  his  complaint  Is  that  It  states  but  a  single 
cause  of  action.  The  circuit  court.  In  the 
exercise  of  Its  chancery  powers,  has  the  right 
to  ascertain  the  value  of  the  fertilbsers.  Ex 
parte  Landrum,  69  S.  C.  136,  48  S.  E.  47; 
Pratt  V.  Timmerman,  69  S.  C.  186,  48  S.  EL 
255.    This  exception  cannot  be  sustained. 

The  third  and  fifth  exceptions  assign  error 
In  not  granting  relief  upon  the  third  ground 
set  forth  In  the  motion.  The  motion  failed 
to  specify  the  particular  allegations  which 
the  defendant  desired  should  be  struck  out 
as  Irrelevant.  We  will  therefore  discuss 
their  general  effect  upon  the  cause  of  action. 
It  is  true  that  an  agreement  to  execute  an 
agricultural  lien  cannot  be  construed  as  an 
equitable  mortgage,  nor  can  It  be  made  the 
basis  of  an  equitable  right  Cureton  v.  Gil- 
more,  3  S.  C.  46;  Moore  v.  Byrum,  10  S.  C, 
452,  30  Am.  Rep.  58;  Sternberger  v.  Mc- 
Sween,  14  S.  C.  35;  Kennedy  v.  Reames,  15 
S.  C.  548;  Carpenter  v.  Strickland,  20  S.  a 
1.  But  under  our  construction  of  the  com- 
plaint especially  in  view  of  the  facts  set 
out  in  the  first  paragraph,  the  allegations 
which  the  defendant  made  a  motion  to  strike 
out  are  relevant  to  the  extent  of  showing 
that  the  plaintiff  had  an  equitable  mortgage 
on  the  crop.  An  agreement  that  specific 
property  shall  stand  as  security  for  the  pay- 
ment of  the  debt  creates  a  mortgage,  and  a 
promise  to  give  a  mortgage  on  certain  chat- 
tels has  the  effect  of  Impressing  such  prop- 
erty with  an  equitable  lien,  although  It  Is 
merely  verbal.  Moore  v.  Byrum,  10  S.  C. 
452,  30  Am.  Rep.  58;  Davis  v.  Childers,  45 
S.  C.  133,  22  S.  E.  784,  55  Am.  St  Rep.  757; 
Avery  v.  Wilson,  47  S.  C.  78.  25  S.  E.  286; 
Read  v.  Gaillard,  2  Desaus.  552,  2  Am.  Dec. 
696;  Dow  v.  Ker,  Speers,  Eq.  413;  Massey 
V.  Mcllwaln,  2  Hill,  Eq.  421;  3  Pom.  Eq. 
Jur.  §  1235.  Property  not  In  esse  may  be 
the  subject  of  an  equitable  mortgage,  and 
is  Impressed  with  a  Hen  as  soon  as  It  comes 
into  existence.  Moore  v.  Byrum,  supra; 
Parker  v.  Jacobs,  14  S.  C.  112,  37  Am.  Rep. 
724;  3  Pom.  Eq.  Jur.  §  1236;  5  Enc.  of  Law, 
982.    These  exceptions  must  be  overruled. 

The  fourth  exception  alleges  error  In  not 
giving  the  relief  sought  on  the  fourth  groimd 
mentioned  in  the  motion.  It  sufilclently  ap- 
pears upon  the  face  of  the  complaint  that 
the  agreement  was  only  verbal.  This  ex- 
ception Is  also  overruled. 

It  is  the  Judgnaent  of  this  court  that  the 
order  of  the  circuit  court  be  affirmed. 
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CLARK  et  aL  T.  GLINB  et  aL 
(8nprem«  Ck>art  of  Georgia.    Aug.  5,  190&) 

1.  SCHOOI.8  —  Appobtionubivt    o»    Fukd  — 

SOUOOI.  POPITLATIOR. 

Where  a  county  contains  a  town  or  city 
havins  a  school  system  sustained  by  local  taxa- 
tion for  a  period  of  five  months  or  more,  to 
which  direct  apportionments  are  authorized  to 
be  made,  the  part  of  the  entire  county  fund  to 
be  80  paid  is  determined  b/  the  proportion 
which  the  school  population  of  the  town  or  city 
bears  to  the  school  population  of  the  county  as 
shown  by  the  last  school  census.  'Vhe  statute 
declares  that  the  division  is  to  be  made  accord- 
ing to  school  population,  not  according  to  the 
number  actually  attending  the  schools. 

2.  Same. 

The  school  population  includes  all  children 
between  the  ages  of  6  and  18  years. 
8.  Same--Ghildbbn  of  School  A  ox. 

Children  of  school  age  resident  in  the  coun- 
ty attending  the  public  schools  of  such  town  or 
city  are  to  oe  counted  In  the  school  population 
of  such  town  or  city,  and  are  entitled  to  have 
their  share  of  such  county  fund  paid  over  to 
the  proper  officer  of  the  municipal  school  board. 

The'  local  system  of  the  city  of  West  Point 
{created  bv  the  act  of  1877  [Laws  1877,  p.  192]) 
falls  withjn  thia  rale. 

&  AFPEAI/--REVIXW. 

The  question  raised  as  to  the  constitution- 
ality of  the  act  of  1904  (Laws  1904,  p.  382). 
providing  for  the  payment  of  the  whole  school 
fund  of  the  county  to  the  county  commissioner 
of  Troup  county,  and  apayment  by  him  to  the 
local  school  system  of  West  Point  of  its  share, 
was  not  decided  by  the  presiding  judge,  and  will 
not  be  determined  by  this  court. 

[Ed.  Note. — For  c^ses  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  S  1037.] 

6.  Injunction— MiSAPPBOPBiATiON  of  School 
Fund— Suit  by  Taxpateba. 

If  the  county  school  fund  of  Troup  county, 
in  which  West  Point  is  located,  has  been  cus- 
tomarily paid  to  the  county  school  commission- 
er, and  a  division  made,  and  the  share  of  the 
city  system  of  schools  paid  by  him  to  it,  and 
If  the  amount  so  paid  is  larger  than  the  city 
system  is  entitled  to  under  the  law,  and  the 
county  board  of  education  and  county  school 
commissioner  intend  to  continue  such  payment, 
citizens  and  taxpayers  of  the  county  outside  of 
the  city,  who  are  also  patrons  of  a  school  out- 
side the  city,  have  such  an  interest  as  will 
authorize  them  to  proceed  by  application  for 
Injunction  to  prevent  such  payments. 

7.  Schools  —  CoNSTKucTioN  of  School-Ju- 

BISDICTION    OF    COUNTT    BOABD    OF    EDUCA- 
TION. 

The  county  board  of  education  constitutes 
a  tribunal  for  hearing  and  determining  any 
matters  of  local  controversy  In  reference  to  the 
construction  or  administration  of  the  school 
law.  But  this  does  not  oust  a  court  of  equity 
of  its  power  to  enjoin  the  board  of  education 
and  school  commissioner  from  making  unlaw- 
ful payments  of  part  of  the  county  school  fund 
to  a  municipal  school  system  operating  inde- 
pendently of  the  county  system. 
(Syllabus  by  the  Court.) 

Srror  from  Superior  Court,  Troup  County; 
B.  W.  Freeman,  Judge. 

Action  by  C.  E.  Cline  and  others  against 
B.  B.  Clark  and  otbera.  Judgment  for  plain- 
tifffl»  and  defendants  bring  error.    Affirmed. 

Cline  and  others  filed  their  equitable  peti- 
tion alleging  that  the  county  school  commis- 
sioner of  Troup   county   had  received  the 
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coimty  school  fond;  that  it  was  in  the  hands 
or  under  the  control  of  the  county  board  of 
education,  and  that  the  commissioner  and  the 
board  of  edacation  were  about  to  pay  over 
to  the  officials  of  an  Independent  local  sys- 
tem in  the  city  of  West  Point  an  amount  in 
excess  of  that  which  was  allowed  by  law, 
and  would  do  so  unless  enjoined.  By  amend- 
ment the  board  of  education  of  West  Point 
was  made  a  party.  It  was  alleged  that  the 
amount  to  be  paid  the  local  school  system 
should  be  determined  according  to  the  school . 
population,  and  not  according  to  school  at- 
tendance, but  that  the  payment  which  it 
was  proposed  to  make  would  be  according  to 
attendance.  The  defendants  answered,  and 
contended  that  the  payment  which  would  be 
made  would  be  according  to  law,  and  that 
the  contention  of  the  plaintiffs  would  work 
an  imjust  and  imequal  mode  of  distribution. 
They  also  demurred  to  the  petition.  On  the 
hearing  the  presiding  Judge  granted  the  in- 
junction, and  the  defendants  excepted. 

Longley  &  Longley  and  Hatton  &  Lovejoy, 
for  plaintiffs  in  error.  H.  A.  Hall  and  D.  J. 
Gaffney,  for  defendants  in  error. 

LtJMPKIN,  J.  (after  stating  the  facts). 
1-6.  On  February  7,  1877  (Acts  1877,  p.  192), 
an  act  of  the  Legislature  was  passed,  the 
caption  of  which  was,  ''An  act  to  author- 
ize the  city  of  West  Point  in  Troup  coun- 
ty, to  organize  a  public  school  system  inde- 
pendent of  the  public  school  system  of  the 
state  of  Georgia,  and  for  other  purposes." 
The  first  section  provides:  **That  the  city  of 
West  Point  in  the  county  of  Troup,  be,  and 
is  hereby,  authorized  to  organize  a  public 
school  system  independent  of  the  public 
school  system  of  this  state;  that  said  organ- 
ization shall  draw  its  pro  rata  share  of  all 
educational  funds  raised  by  this  state,  and 
that  the  chief  executive  officer  of  such  or- 
ganization shall  make  the  same  regular  re- 
ports to  the  state  school  commissioner  as  are 
required  from  the  county  school  commission- 
er of  the  public  school  system  of  this  state.'' 
Under  this  act  an  independent  public  school 
system  was  created  for  the  city  of  West 
Point.  Its  chief  executive  officer  was  requir- 
ed to  make  reports  to  the  state  school  com- 
missioner similar  to  those  required  from 
county  school  commissioners;  and  this  inde- 
pendent organization  was  to  draw  its  pro 
rata  share  of  all  educational  funds  raised  by 
the  state.  The  act  itself  did  not  declare  how 
the  pro  rata  share  was  to  be  ascertained,  but 
that  was  left  for  determination  according  to 
the  genera]  law.  The  Legislature  had  pow- 
er to  declare  how  the  pro  rata  share  of  in- 
dependent school  systems  should  be  deter- 
mined, and  on  what  basis  calculated,  and  the- 
West  Point  system  under  this  act  was  en- 
titled to  its  pro  rata  share  calculated  on  the- 
basis  which  the  Legislature  might  fix  at  any 
time.  In  1887  an  act  was  passed  revising, 
amending,  and  consolidating  the  school  laws 
of  the  state.    Acts  1887,  p.  68.    In  1894  aa 
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act  was  passed  to  systematize  the  finances 
and  Increase  the  efficiency  of  the  common 
schools.  Acts  1894,  p.  60.  The  laws  relat- 
ing to  the  public  school  system  will  be  found 
codified  in  the  Political  Code  of  1895,  §§  1338 
to  1408.  Several  amendments  to  the  school 
laws  have  been  made  since  that  Code,  but 
none  of  them  are  material  to  this  controversy, 
and  none  are  relied  on  by  counsel,  except  a  lo- 
cal act  passed  in  1904,  which  will  be  referred 
to  hereafter.  Section  1406  of  the  Political 
Code  of  1895,  which  was  codified  from  the  act 
of  1894,  reads  as  follows:  "In  those  counties 
having  local  laws,  where  schools  are  sus- 
tained by  local  taxation  for  a  period  of  five 
months  or  more,  the  state  school  commis- 
sioner shall,  on  the  first  day  of  January, 
April,  July,  and  October  of  each  year,  or  as 
soon  thereafter  as  practicable,  notify  the 
Governor  of  the  amount  of  funds  standing 
to  the  credit  of  each  of  such  counties  on  the 
books  of  the  treasurer  on  said  dates,  arising 
from  the  quarterly  apportionments  aforesaid, 
and  thereupon  the  Governor  shall  issue  his 
warrant  for  said  sums,  and  the  treasurer 
shall  draw  his  checks  for  said  sums  without 
requiring  the  itemized  statements  as  provid- 
ed; and  the  state  school  commissioner  shall 
immediately  transmit  said  checks  to  the  of- 
ficer under  the  local  system  authorized  to  re- 
ceive its  funds,  and  the  state  school  com- 
missioner shall,  in  like  manner,  pay  over  to 
the  proper  officer  under  the  school  board  of 
any  town  or  city  having  a  school  system 
sustained  by  local  taxation  for  a  period  of 
five  months  or  more,  and  to  which  he  is  now 
authorized  by  law  to  make  direct  apportion- 
ments, such  proportion  of  the  entire  county 
fund  as  shown  on  the  books  of  the  treasurer 
as  the  school  population  of  the  town  or  city 
bears  to  the  population  of  the  county,  as 
shown  by  the  last  school  census:  provided, 
that  all  children  of  school  age  resident  in 
said  county,  and  attending  the  public  schools 
of  such  town  or  city,  shall  be  counted  in  the 
school  population  of  such  town  or  city  and 
be  entitled  to  have  their  share  of  such  coun- 
ty fund  paid  over  to  the  proper  officer  of  the 
school  board  of  such  town  or  city."  This  dis- 
tinctly declares  that  the  state  school  com- 
missioner shall  pay  over  to  the  proper  officer 
under  the  school  board,  in  a  town  or  city 
having  a  separate  school  system,  "such  pro- 
portion of  the  entire  county  fund  as  shown 
on  the  books  of  the  treasurer  as  the  school 
population  of  the  town  or  city  bears  to  the 
population  of  the  county"  (omitting  the  pro- 
viso as  to  children  resident  in  the  county 
and  attending  the  public  schools  in  the  town 
or  city).  This  language  is  plain  and  clear. 
It  declares  how  the  proportion  Of  pro  rata 
part  of  the  entire  county  fund  which  shall 
be  paid  to  the  proper  officer  of  the  local 
school  board  is  to  be  determined.  The  rule 
laid  down  for  making  the  calculation  is  this: 
As  the  school  population  of  the  town  or  city 
Is  to  the  school  population  of  the  county,  so 
Is  the  proportion  or  share  of  the  county  fund 


which  shall  be  paid  to  the  officer  of  the  local 
board  to  the  entire  county  fund.  Thus,  if 
the  entire  school  population  of  the  county 
were  5,000,  and  the  school  population  of  the 
town  or  city  were  1,000,  the  local  system 
would  be  entitled  to  one-fifth  of  the  entire 
county  fund.  In  estimating  the  school  popu- 
lation of  the  town  or  city,  the  proviso  at  the 
end  of  this  section  declares  that  all  children 
of  school  age  resident  in  the  county,  and 
attending  the  public  schools  of  such  town  or 
city,  shall  be  counted  in  the  school  popula- 
'  tion  of  such  town  or  city,  and  be  entitled  to 
have  their  share  of  the  school  fund  paid  over 
to  the  proper  officer  of  such  town  or  city. 
In  the  illustration  given  the  1,000  therefore 
is  to  be  considered  as  including  the  school 
population  as  thus  calculated  in  accordance 
with  the  terms  of  the  act. 

It  is  contended  that  the  act  of  1894  and 
the  section  of  the  Code  derived  from  it  do 
not  apply  to  the  school  system  of  West 
Point,  because  the  act  authorizes  the  state 
school  commissioner  to  pay  over  to  the 
proper  officer  "under  the  school  board  of  any 
town  or  city  having  a  school  system  sus- 
tained by  local  taxation  for  a  period  of  five 
months  or  mwe,  and  to  which  he  is  now 
authorized  by  law  to  make  direct  apportion- 
ments." It  is  not  denied  that  West  Point 
is  a  city  having  a  school  system  sustained 
by  taxation  for  a  period  of  five  months  or 
more;  but  It  Is  contended  that  the  act  by 
its  terms  Is  applicable  only  where  the  state 
school  commissioner  **is  now  authc^zed  by 
law  to  make  direct  apportionments,"  and 
that  the  West  Point  school  system  does  not 
fall  within  this  description.  As  has  already 
been  noted,  under  the  act  of  1877  the  dty 
of  West  Point  was  authorized  to  organize 
an  independent  public  school  system,  having 
a  chief  executive  officer,  who  was  required 
to  make  reports  to  the  state  school  commis- 
sioner similar  to  those  required  by  county 
school  commissioners,  and  "said  organiza- 
tion shall  draw  its  pro  rata  share  of  all  edu- 
cational funds  raised  by  this  state."  In  the 
second  section  of  the  act,  after  providing 
for  the  election  of  a  board  of  commissioners 
for  the  school  system,  it  is  expressly  de- 
clared that  "said  board  shall  receive  all  mon- 
ies drawn  from  the  educational  funds  raised 
by  this  state,  and  all  funds  raised  by  taxa- 
tion in  said  city,"  etc.  There  is  nothing  in 
the  act  which  intimates  that  the  county 
school  commissioner  of  Troup  county  Is  to 
receive  the  pro  rata  share  of  the  educational 
fund  from  the  state  and  pay  It  over  to  the 
local  board.  While  it  did  not  in  terms  de- 
clare that  the  state  school  commissioner 
should  make  a  direct  apportionment  to  the 
local  board,  yet  it  seems  to  us  the  very 
plain  meaning  of  the  act  is  to  authorize  him 
to  do  so.  What  reason  was  there  for  re- 
quiring the  chief  executive  officer  to  make 
regular  reports  to  the  state  school  commis- 
sioner similar  to  those  made  by  county  school 
commissioners,  and  declaring  that  the  board 


Gft^ 


CLARK  ▼.  CLINB. 


619 


shonCd  receive  all  moneys  drawn  from  the 
educatianal  fnnds  raised  by  the  state,  if  the 
Legislature  meant  that  the  county  school 
commissioner  should  receive  these  funds  and 
pay  them  over  to  the  board?  This  act  no- 
where even  mentions  the  county  school  com- 
missioner, but  places  the  local  board  in  di- 
rect communication  with  the  state  school 
commissioner.  It  is  said  in  the  brief  of 
counsel  that  It  has  been  the  practice  under 
that  act  for  the  county  school  commissioner 
to  receive  the  funds  from  the  state  school 
commissioner,  and  pay  over  to  the  local  board 
its  proportion.  We  do  not  know  how  this 
may  be,  but  we  entertain  no  doubt  that  un- 
der the  act  of  1877  the  state  school  commisk 
sioner  was  authorized  to  make  a  direct  ap- 
portionment to  the  local  board,  and  that  it 
therefore  came  within  the  terms  of  the  act 
of  1894.  Even  if  this  were  not  clear,  there 
has  been  a  practical  adjudication  on  this 
point  in  the  case  of  Bridges  v.  State,  108  Ga. 
21,  85,  29  S.  E.  859.  In  the  opinion  Chief 
Justice  Simmons  said:  '*By  an  act  approved 
August  11,  1881  (Acts  1880-81,  p.  421),  a  pub- 
lic school  system  was  established  for  the 
dty  of  Rome,  independent  of  the  county 
school  system.  Under  its  provisions  that  por- 
tion of  the  school  fund  which  belonged  to 
the  city  of  Rome  was  paid  by  the  state  au- 
thorities to  the  county  school  commissioner, 
who  was  In  turn  required  and  authorized  to 
pay  it  to  the  city  authorities.  The  general 
act  approved  October  27,  1887  (Acts  1887,  p. 
68),  contains  no  provisions  which  would  au- 
thorize the  payment  by  the  state  authori- 
ties directly  to  the  dty  of  Rome  of  her  pro- 
portion of  the  school  fund,  but  the  act  ap- 
proved  December  13,  1894,  codified  as  sec- 
tion 1402  et  seq.  of  the  Political  Oode,  does 
provide  expressly  for  such  payment  As  to 
this  matter,  the  terms  of  the  act  (Pol.  CV>de 
1895,  §  1406)  apply  to  the  schools  of  the 
county  of  Floyd  and  the  dty  of  Rome,  and 
the  school  funds  belonging  to  the  latter  pass 
directly  into  the  hands  of  the  proper  dty  au- 
thorities." Indeed,  It  was  held  In  that  case 
that  the  county  school  commissioner  was  not 
authorized  In  his  offidal  capacity  to  receive 
or  disburse  that  portion  of  the  school  fund. 

It  Is  contended  that,  if  the  state  school 
commissioner  was  authorized  at  any  time  to 
pay  the  pro  rata  share  of  the  West  Point 
school  system  directly  to  the  local  board,  this 
was  changed  by  the  act  of  August  13,  1904 
(Acts  1904,  p.  832).  This  act  amended  the  act 
of  1877  by  adding  at  the  end  of  the  first  sec^ 
tion  the  following  words:  "Said  officer  shall 
file  a  copy  of  said  reports  with  the  county 
school  commissioner  of  Troup  county,  and 
said  public  school  system  of  West  Point 
shall  draw  its  pro  rata  share  of  the  public 
school  money  apportioned  each  year  to  said 
county,  and  the  county  school  commissioner 
shall  pay  the  same  over  to  the  person  au- 
thorized to  receive  it."  Plaintiffs  reply  by 
saying  ttiat  this  act  Is  unconstitutional,  as 
being  a  special  law  In  a  case  provided  for  by 


the  general  laws  above  referred  to.  The 
presiding  Judge  did  not  decide  this  consti- 
tutional question,  and  therefore  we  deem  it 
unnecessary  to  do  so.  Whether  that  act  is 
constitutional  or  not  makes  no  difference  as 
to  the  mode  of  calculating  the  pro  rata  share 
of  the  local  school  system  of  West  Point.  It 
merely  affects  the  question  whether  such 
share  shall  be  paid  directly  to  the  local 
board,  or  whether  it  shall  be  paid  to  the 
county  school  commissioner,  and  by  him  to 
the  local  board.  If,  then,  the  rule  is  that 
the  pro  rata  share  of  the  local  system  is  to 
be  determined  according  to  the  ratio  between 
the  school  population  of  the  city  and  the 
school  population  of  the  county,  the  only  re- 
maining question,  in  ascertaining  the  exact 
amount,  is  to  determine  what  constitutes 
the  school  population.  This  is  answered  by 
sections  1389,  1390,  and  1391  of  the  Political 
Code  of  1895,  which  provide  for  taking  a 
census  of  the  school  population,  and  declare 
that  there  shall  be  an  enumeration  of  the 
number  of  children  between  the  ages  of  6 
and  18  years.  With  these  rules  stated,  there 
can  be  no  difficulty  In  determining  what  is 
the  pro  rata  share  of  the  entire  county  school 
fund  which  shall  be  paid  to  the  local  board 
of  West  Point  It  is  urged  that  the  fund 
going  to  the  county  outside  of  West  Point — 
or  at  least  In  the  school  which  Is  patron- 
ized by  the  complainants — ^Is  disbursed  ac- 
cording to  school  attendance,  and  that  it  Is 
unfair  and  inequitable  to  make  this  dis- 
bursement on  such  a  basis,  while  in  the  city 
of  West  Point  the  attendance  Is  much  high- 
er, so  that  the  amount  per  scholar  according 
to  attendance  in  West  Point  is  much  less 
than  the  amount  per  scholar  according  to 
attendance  outside  of  West  Point  Whether 
the  argument  is  based  on  sound  considera- 
tions of  equity  or  not  is  immaterial;  and  on 
that  point  we  express  no  opinion.  The  stat- 
ute determines  the  mode  by  which  the  pro 
rata  share  to  be  paid  to  the  local  school 
board  shall  be  ascertained.  If  it  is  not  a 
Just  rule,  the  Legislature  can  change  the 
law.  The  courts  cannot  do  so.  The  pro 
rata  shares  of  the  counties  are  determii^ed  on 
the  same  basis  of  school  population.  Pol. 
Code  1895,  S  1403.  After  the  share  of  the 
local  school  system  has  been  paid  over  to 
Its  board,  the  balance  remains  for  use  by 
the  county  authorities.  The  county  board 
has  power  to  employ  teachers  and  make'  con- 
tracts with  them.  Id.  §  1360.  "It  shall  be 
the  duty  of  said  board  to  make  arrangements 
for  the  instruction  of  the  children  of  the 
white  and  colored  races  In  separate  schools.*' 
Id.  §  1363.  **Tiie  county  board  of  education 
shall  have  power.  If  they  deem  best,  to  em- 
ploy teachers  at  a  salary."  Id.  §  1370.  It 
will  thus  be  seen  that  considerable  discre- 
tion is  conferred  upon  the  coimty  board  of 
education  in  reference  to  the  disbursement 
of  the  county  fund  and  the  payment  of 
teachers.  There  is  nothing  in  the  law  which 
requires  them  to  pay  the  teachers  according 
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to  tlie  nmnber  of  scholars  attending.  In- 
deed, If  the  public  school  system  of  West 
Point  has  received  all  that  It  is  entitled  to, 
we  do  not  perceive  how  it  Is  concerned  with 
the  mode  in  which  the  county  board  of  edu- 
cation shall  disburse  that  part  of  the  fund 
over  which  they  have  control.  Whether  the 
number  of  children  attending  the  school  is 
made  the  basis  for  paying  the  teacher,  or 
whether  the  teacher  is  employed  at  a  salary, 
or  like  matters,  do  not  affect  the  local  school 
system.  There  is  no  claim  that  the  county 
board  of  education  is  making  any  unlawful 
use  of  the  remaining  fund. 

On  August  26,  190S,  the  Honorable  John 
C.  Hart,  Attorney  General,  furnished  to  the 
state  school  commissioner  an  opinion  in 
which  he  construed  the  law  in  regard  to  de- 
termining the  pro  rata  share  of  the  local  sys- 
tems. See  opinions  of  Attorneys  General 
from  January  1,  1891,  to  January  1,  1904,  p. 
S87.  In  it  he  says:  "The  coun^  is  treated 
as  a  unit,  and  the  local  system  should  be 
treated  as  but  another  unit  in  a  unit  *  *  * 
I  therefore  advise,  irrespective  of  any  direc- 
tions to  the  contrary  in  the  act  creating  the 
local  systems,  that  you  adopt  the  rule  of  ap- 
portionment between  the  local  system  and 
the  county,  using  as  a  basis  'the  proportion 
which  the  school  population  of  the  local  sys- 
tem bears  to  the  school  population  in  the 
county.'  "  In  this  case  it  appears  that  there 
are  local  systems  in  Hogansvlile  and  La 
Grange,  and  in  making  his  calculation  as  to 
the  amount  which  shall  be  paid  by  the  coun- 
ty school  commissioner  to  the  local  system 
at  West  Point  the  presiding  judge  excluded 
the  school  population  in  those  two  places. 
The  acts  creating  those  local  systems  are 
not  before  us,  nor  is  any  contention  made  in 
regard  to  them.  We  are  led  to  infer  that 
they  receive  their  pro  rata  share  directly, 
and  not  through  the  county  school  commis- 
sioner, and  therefore  that,  inasmuch  as  the 
county  school  commissioner  has  been  receiv- 
ing the  share  of  the  West  Point  system  along 
with  that  of  the  rest  of  the  county,  the  cal- 
culation is  made  accordingly.  No  conten- 
tion is  made  before  this  court  that  the  ex- 
clusion of  the  school  population  of  Hogans- 
vlile and  La  Grange  in  making  the  calcula- 
tion is  improper.  The  judge  in  granting  the 
injunction  also  states  that  this  judgment 
does  not  prohibit  said  county  school  com- 
missrouer  from  paying  the  West  Point 
schools,  in  addition  to  such  proportion,  such 
sum  as  is  provided  by  law  for  children  out- 
side of  the  city  attending  the  schools  of  West 
Point. 

0,  7.  It  is  urged  that,  even  if  the  method 
of  division  which  is  attacked  by  this  pro- 
ceeding is  illegal,  nevertheless  the  plaintiffs 
are  not  entitled  to  injunction,  both  because 
they  are  not  injured  and  because  the  county 
school  board  constitutes  a  school  court,  and 
that  it,  and  not  the  superior  court  has  juils- 
diction  of  the  subject-matter  of  this  contro- 
versy.   One  who  neither  is  nor  will  be  hiurt 


by  an  Illegal  proceeding  has  no  right  to  en- 
join it.  Thus  in  Mayor,  etc,  of  Grainesville 
V.  Simmons,  96  Ga.  477,  23  S.  K  508,  com- 
plaint was  made  by  citizens  and  taxpayers 
of  Gainesville  that  the  county  school  com- 
missioner of  Hall  county  was  making  pay- 
ments to  be  used  in  the  support  and  main- 
tenance of  the  public  schools  of  that  city, 
which  were  illegaL  It  was  held  that  the 
complainants  were  not  entitled  to  an  injunc- 
tion, because  "no  person  can  possibly  be 
heard  to  complain  in  equity  of  that  with 
which  he  is  in  no  way  concerned,  and  which 
not  only  cannot  injure  him,  but  may  oper- 
ate to  his  benefit"  See,  also,  Reid  v.  JEiaton- 
ton,  80  Ga.  755,  6  S.  E.  602.  The  facts  of 
this  case,  however,  do  not  bring  it  within 
the  decisions  cited.  The  plaintiffs  are  citi- 
zens and  taxpayers  of  the  county  outside  of 
the  city  of  West  Point  and  patrons  of  the 
rural  schools.  They  therefore  have  a  direct 
interest  in  having  the  school  fund  applica- 
ble to  the  county  system  properly  preserved 
and  hiwfuliy  applied,  and  to  enjoin  its  mis- 
use or  disposition  contrary  to  law.  A  tax- 
payer, though  his  contribution  to  the  public 
fund  may  be  small  in  proportion  to  the  ag- 
gregate, nevertheless  has  such  a  pecuniary 
interest  in  the  sum  made  up  from  taxes,  of 
which  his  forms  a  part  as  to  authorize  him 
to  see  that  there  is  no  illegal  diversion  of 
such  sum.  Such  a  fund  is  in  the  nature  of 
a  trust  fund,  which  equity  will  preserve 
from  misapplication.  Accordingly  it  has 
been  held  that  citizens  and  taxpayers  of  a 
town  could  enjoin  the  unlawful  establish- 
ment of  a  dispensary  by  the  corporate  au- 
thorities, because  it  would  or  might  require 
an  improper  expenditure  of  the  public  funds. 
Mayor,  etc.,  of  Leesburg  t.  Putnam,  108  Ga. 
110,  29  S.  E.  602.  In  Mayor,  etc,  of  Macon 
T.  Hughes,  110  Ga.  705,  86  S.  E.  247,  it  was 
held  proper  to  enjoin  municipal  authorities 
from  holding  an  election  to  determine 
whether  a  given  territory  should  be  annexed 
to  a  city,  when  the  ordinance  calling  the  elec- 
tion was  plainly  ultra  vires.  This  was  done 
at  the  Instance  of  residents  and  taxpayers. 
In  Mitchell  t.  Lasseter,  114  Ga.  275,  281.  40 
S.  E.  287,  it  was  said:  "A  court  of  equity 
will,  at  the  instance  of  citizens  and  taxpay- 
ers of  a  county,  enjoin  the  authorities  in 
charge  of  the  affahrs  of  such  county  from 
carrying  into  effect  an  unauthorized  order 
or  judgment  piovidiBg  for  the  location  of  a 
county  site,  in  the  execution  of  which  order 
it  will  be  necessary  either  to  expend  the 
money  of  the  taxpayers  in  the  treasury  of 
the  county  or  to  incur  illegal  Indebtedness 
by  the  county."  In  Mayor  of  Americus  ▼. 
Perry,  114  Ga.  871,  884,  885,  40  S.  E.  1004, 
67  Ii,  R.  A.  230,  it  was  held  proper,  at  the 
instance  of  taxpayers  and  citizens  of  a  mu- 
nicipal corporation,  to  enjoin  the  authori- 
ties from  carrying  into  effect  various  ordi- 
nances which  were  ultra  vires,  providing  for 
the  election  of  certain  public  officers,  for  the 
reason  that  if  such  officers  were  elected. 
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they  would  have  an  apparent  demand  against 
the  municipality  for  compensation,  whidi 
would  have  to  be  resisted  at  the  expense  of 
the  taxpayers,  or  illegally  paid  out  of  the 
funds  of  the  corporation.  See,  also,  2  High 
^n  Injunctions  (3d  Ed.)  H  1236,  1241,  1243; 
Rice  V.  Smith,  9  Iowa,  570. 

As  to  the  contention  that  the  board  of 
-education  of  Troup  county  is  a  school  court, 
it  may  be  said  that  for  certain  purposes  and 
within  certain  limits  this  is  true.  But  it  Is 
■a  court  of  limited  jurisdiction.  Cheney  v. 
Newton,  67  Ga.  477.  It  is  a  tribunal  for 
hearing  and  determining  any  matters  of  lo- 
cal controversy  in  reference  to  the  construc- 
tion and  administration  of  the  school  law. 
Pol.  Code  1895,  $  1364.  Thus  the  board  has 
power  as  to  the  establishment  and  location 
-of  schools,  the  employment  of  teachers,  and, 
until  recently,  in  the  selection  of  text-books; 
also  in  the  preservation  of  order,  enforce- 
ment of  discipline,  and  the  carrying  out  of 
the  rules  that  may  be  established.  Contro- 
versies occurring  out  of  these  and  other  sim- 
ilar matters  are  properly  for  the  consider- 
ation of  the  county  board  of  education. 
Pierce  t.  Beck,  61  Oa.  413.  But  they  have 
no  power  to  unlawfully  give  to  a  separate 
local  school  system  money  which  does  not 
properly  belong  to  it,  nor  to  misapply  public 
funds  arising  from  taxation.  Whether  their 
jurisdiction  to  determine  matters  of  local 
controversy  in  reference  to  the  construction 
or  administration  of  the  school  law  would 
<!onfer  upon  them  authority  to  pass  upon  the 
•constitutionality  of  an  act  of  the  Legisla- 
ture, or  to  render  a  judgment  on  that  sub- 
ject which  would  be  binding  as  an  adjudica- 
tion, may  well  be  doubted.  Certainly  they 
have  no  authority  to  grant  an  injunction  to 
prevent  the  unlawful  payment  of  money 
from  being  nuide.  In  the  opinion  filed  by  the 
presiding  judge  It  was  said:  "It  is  admitted 
that  by  this  system  the  sum  of  money  paid 
^ver  to  the  West  Point  schools,  being  based 
on  attendance  on  said  schools,  is  greater 
than  these  schools  would  receive  if  based  on 
school  population.  It  is  admitted  that  more 
is  paid  to  W^est  Point  schools  than  her  pro- 
portion based  on  school  population,  and  the 
board  of  education  and  county  school  com- 
missioner propose  to  continue  such  pay- 
ment" Under  such  circumstances  the  rem- 
edy by  injunction  was  proper.  The  remark 
made  in  the  opinion  in  Mayor  of  Gainesville 
V.  Simmons,  supra,  that  "it  Is  the  business  of 
the  state  school  commissioner,  and  not  of  the 
taxpayers  of  Gainesville,  to  determine  wheth- 
er  or  not  the  school  commissioner  of  Hall 
county  makes  illegal  or  unauthorized  pay- 
ments to  the  Gainesville  school  fund,"  was 
not  an  adjudication  that  taxpayers  outside 
of  Gainesville  would  not  have  had  the  right 
to  invoke  the  aid  of  a  court  of  equity  to  pro- 
tect their  Interests.  This  statement  is  to  be 
taken  in  connection  with  the  fact  above  i«- 


ferred  to  that  the  schools  of  Gainesville 
were  already  receiving  more  than  they  were 
entitled  to,  and  the  taxpayers  of  that  mu- 
nicipality were  not  in  a  situation  to  set 
themselves  up  as  regulators  to  enjoin  a  dis- 
tribution of  which  they  were  receiving  the 
benefit 

Judgment  affirmed.    All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.,  absent 


(183  Ga.  eiB) 

ATLANTIC  COAST  LINE  R.  CO.  v.  WAX- 
CROSS  ELECTRIC  LIGHT  & 
POWER  CO. 
(Supreme  Court  of  Georgia.    Aug.  2,  1905.) 

1.  Railroads— KiujNO    Stock  —  Diliosngb 

07  ElCPLOTfiS. 

On  the  trial  of  an  action  against  a  rail- 
road company  for  damages  on  accoant  of  the 
killing  of  Btock  it  was  error  for  the  court,  after 
charging  that  a  presumption  of  negligence  arose 
against  the  company  upon  proof  that  the  stock 
was  killed  by  the  running  and  operation  of  its 
train,  to  add:  **But  that  presumption  is  sub- 
ject to  be  rebutted  by  evidence  introduced  by 
the  railroad  company  showing  that  everything 
was  done  bv  its  agents  and  servants  which  could 
have  been  done  under  the  circomstanoes  to  avoid 
the  killing  or  the  injury."  The  effect  of  this 
charge  was  to  place  upon  the  railroad  company 
the  bnrden  of  proving  diat  its  employee  exer- 
cised the  highest  degree  of  care  known  to  the 
law,  whereas  only  ordinary  care  and  diligence 
was  required  of  them.  Western  ft  Atlantic  R. 
Co.  V.  King,  70  Ga.  261;  East  Tennessee  R. 
Co.  V.  Dan&l,  18  S.  E.  22,  91  Ga.  768;  Savan- 
nah R.  Ca  V.  Wideman,  25  S.  B.  400,  99  Ga. 
245. 

2.  Saks— Signals— Instructions. 

In  such  a  case,  where  the  stock  were  not 
killed*  at  a  public  crossing,  it  was  not  error  to 
charge :  "If  you  shall  find  that  the  agents  and 
servants  of  defendant  failed  to  blow  the  whistle 
and  ring  the  bell  of  the  locomotive,  and  shall 
further  find  that  in  such  failure  ordinary  and 
reasonable  care  and  diligence  was  not  used,  and 
that  such  failure  proximately  caused  the  aeath 
of  the  [stock],  then,  in  either  of  these  events, 
you  should  find  for  the  plaintiff." 

3.  Cobpobations  ^  Actions  —  Plbadino  — 
Amendment. 

While  it  is  permissible  for  a  plaintiff  cor- 
poration to  amend  its  petition  by  alleging  that 
since  the  institution  of  its  suit  its  corporate 
name  has  been  changed,  and  praying  that  the 
suit  may  proceed  in  its  new  name,  it  is  incum- 
bent upon  it,  in  order  to  recover  under  the 
name  as  changed,  to  prove  the  allegations  of  its 
amendment  upon  the  trial  of  the  case. 
(Syllabus  Iqr  the  Court.) 

Error  from  City  Court  of  Waycross;  J.  C. 
Reynolds,  Judge. 

Action  by  the  Waycross  Electric  Light  & 
Power  Company  against  the  Atlantic  Coast 
Line  Railroad  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Kay,  Bennet  &  Conyers  and  Simon  W. 
Hitch,  for  plaintiff  in  error.  J.  L.  Sweat,  for 
defendant  in  error. 

CANDLER,  J.  Judgment  reversed.  All 
the  Justices  concurring,  except  SIMMONS, 
01  J^  absent. 
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(123  Ga.  650) 

SWAN  OIL  00.  T. 


LINDER. 


(Supreme  Court  of  Georgia.    Aug.  1,  1005.) 

Specifio  Pebfosmanob— Pabol  Pbomiss— Ex- 
pen  ditubes. 

Specific  perform  ance  "will  not  be  decreed 
of  a  voluntary  agreement  or  merely  gratuitous 

Eromise/'  except  in  a  case  where  possession  of 
ind  has  been  surrendered,  ui>on  a  meritorious 
consideration,  and  valuable  improvements  have 
been  made  thereon  upon  the  faith  of  the  prom- 
ise. Civ.  Code  1895,  |  4089.  It  follows  that  a 
naked  promise,  resting  in  parol,  will  not  be  en- 
forced against  the  promisor,  notwithstanding  he 
may  have  encouraged  the  person  to  whom  he 
made  the  promise  to  expend  money  on  the  faith 
thereof,  the  expenditures  made  being  for  his 
own  benefit,  and  not  for  or  in  behalf  of  the 
promisor,  who  received  no  benefit  therefrom. 
Under  the  facts  alleged  in  the  present  case  the 
plaintiff  was  not  entitled  to  the  relief  sought, 
and  the  action  was  properly  dismissed  on  de- 
murrer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  §  140.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Hart  County; 
H.  M.  Holden,  Judge. 

Action  by  the  Swan  Oil  Company  against 
T.  J.  Llnder.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Afllrmed. 

The  assignment  of  error  made  in  the  bill 
of  exceptions  is  that  the  court  on  demurrer 
dismissed  the  plaintiff's  action.  The  facts 
relied  on  by  th^  plaintiff  company  and  set 
forth  In  its  petition  were  substantially  as 
follows:  It  was  incorporated  under  the 
name  of  the  Swan  Oil  Company,  May  26, 
1902,  for  the  purpose  of  enga^^g  In  the  busi- 
ness commonly  carried  on  by  the  proprietors 
of  oil  mills,  the  promoters  of  the  enterprise 
being  James  Swan,  A.  J.  Little,  and  others. 
Before  applying  for  a  charter  they  author- 
ized Little  to  buy  up  certain  property  In  the 
town  of  Hartwell  on  which  to  locate  the 
company's  plant  and  furnished  him  with  the 
purchase  money,  he  agreeing  to  convey  the 
property  to  the  company  when  Incorporated. 
He  accordingly  bought  the  property  from  W. 
T.  Johnson  and  J.  C.  Massey,  taking  deeds 
thereto  in  his  own  name,  but  afterwards  con- 
veying the  property  to  the  company.  Prior 
to  making  this  purchase,  Little  went  to  T. 
J.  Llnder,  who  was  operating  the  Hartwell 
railroad  under  a  lease  from  the  Hartwell 
Railway  Company,  and  stated  to  him  the 
object  and  purpose  of  the  intended  purchase 
of  the  property  from  Johnson  and  Massey, 
at  the  same  time  saying  the  purchase  would 
not  be  made  unless  a  practicable  and  con- 
venient right  of  way  could  be  obtained  from 
him,  as  lessee  of  that  company,  from  the 
main  track  of  the  railroad  to  the  property 
of  Johnson  and  Massey,  running  across  cer- 
tain streets  and  over  two  vacant  lots  be- 
longing to  the  railway  company.  Linder 
promised  Little  that  as  soon  as  the  plaintiff 
company  was  Incorporated  he  would  deed  to 
it  the  desired  right  of  way.  Thereupon  Lln- 
der carried  Little  to  a  point  on  the  railroad 
near  where  the  main  line  crossed  Jackson 


street,  and  pointed  out  the  proposed  right  of 
way  for  a  spur  track  from  that  point  to  the 
property  on  which  the  promoters  of  the  plain- 
tiff company  desired  to  build  Its  oil  mill. 
The  route  thus  agreed  on  is  the  only  prac- 
ticable way  to  enter  the  property  purchased 
from  the  main  line  of  the  railway.  In  pur- 
suance of  this  agreement  on  the  part  of  Lln- 
der to  lease  this  right  of  way,  Little  pur- 
chased the  property  from  Johnson  and  Mas- 
sey at  a  cost  of  $2,100.  Under  the  contract 
of  lease  held  by  Llnder  from  the  Hartwell 
Railway  Company,  Linder  had  the  right  to 
lease  to  plaintiff  the  proposed  right  of  way. 
After  plaintiff  was  Incorporated,  Little,  act- 
ing as  its  agent,  presented  to  liinder  a  writ- 
ing to  be  signed  by  him,  leasing  to  the  plain- 
tiff the  desired  right  of  way,  and  at  the 
same  time  also  requested  of  Linder  a  grant 
of  a  building  privilege  on  one  of  the  vacant 
lots  belonging  to  the  railway  company.  Lln- 
der replied  that  he  would  sign  the  lease  for 
the  right  of  way,  and  would  also  grant  the 
building  privilege  requested,  but  proposed 
that  plaintiff  wait  till  he  could  confer  with 
the  officers  of  the  railway  company  about 
granting  the  building  privilege,  saying  that. 
If  it  was  agreeable  to  them,  he  would  grant 
both  the  right  to  build  on  the  vacant  lot  and 
the  proposed  right  of  way.  Plaintiff  had 
previously,  acting  on  the  faith  of  Llnder's 
agreement  to  give  It  a  right  of  way,  begun 
valuable  improvements  on  the  property  pur- 
chased by  It,  and  Linder  on  this  occasion  re- 
quested plaintiff  to  go  on  with  these  Im- 
provements, as  he  would  sign  the  lease  grant- 
ing the  right  of  way  in  any  event  *The 
principal  reason  and  consideration  that  in- 
duced said  Linder  to  give  petitioner  a  right 
of  way  over  said  land"  of  the  railway  com- 
pany, and  to  allow  petitioner  to  connect  a 
spur  track  from  its  oil  mill  with  the  main 
line  of  that  company,  was  that  "petitioner 
should  and  would  be  obliged  to  patronize  the 
said  Hartwell  Railroad,  running  from  Hart- 
well to  Bowersvllle,  which  said  Llnder  was 
operating  under  said  lease  from  the  Hartwell 
Railway  Company,  with  all  shipments  of 
freights  to  and  from  said  oil  mill,  and  that 
the  building  of  said  oil  mill  in  Hartwell  on 
the  proposed  location,  as  aforesaid,  would 
greatly  benefit  said  Llnder  and  said  Hart- 
well Railway  Company  by  increasing  the 
earnings  of  said  railway  company  over  and 
from  its  road."  Without  this  right  of  way 
and  spur  track,  plaintiff  cannot  build  Its  oil 
mill  and  operate  its  business  on  the  site  pur- 
chased without  such  expense  in  hauling  Its 
products  and  raw  material  as  to  destroy  nil 
profits,  and  to  prevent  carrying  on  the  busi- 
ness save  at  a  loss.  Plaintiff  has  several 
times  requested  Llnder  to  sign  a  lease  cover- 
ing the  desired  right  of  way,  but  he  has  re- 
fused so  to  do,  notwithstanding  he  had  that 
right  under  his  lease  from  the  railway  com- 
pany. At  the  suggestion  of  Linder  that  it^ 
main  line  might  at  an  early  day  be  changed 
to  a   standard   gauge   road,   plaintiff   went 
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ahead,  and  purchased  $101.76  worth  of  stand- 
ard gauge  cross-ties  with  which  to  build  the 
proposed  spur  track,  shipping  these  ties  over 
the  railroad  under  the  control  of  Llnder  to 
the  town  of  Hartwell,  at  which  point  they 
were  by  his  direction  unloaded  at  the  place 
near  Jackson  street  where  he  had  agreed  to 
allow  the  spur  track  to  be  connected  with  the 
main  line.  Besides  paying  to  Llnder  the 
freight  on  these  cross-ties,  plaintiff  also  paid 
him  freight  on  a  quantity  of  building  ma- 
terial to  be  used  in  the  erection  of  its  oil 
mill,  also  expending  large  sums  In  Improving 
its  building  site,  the  aggregate  amount  ex- 
pended being  some  $1,580.13  In  addition  to 
the  $2,100  paid  for  the  land  purchased  on 
the  faith  of  Llnder's  agreement,  which  land 
win  be  practically  worthless  unless  it  can 
be  reached  by  a  spur  track.  The  plaintiff 
alleged  that  the  refusal  of  Linder  to  comply 
with  his  agreement  was  ''unfair,  unjust,  and 
injurious  and  damaging  to  petitioner,  render- 
ing petitioner  unable  to  build  and  compete 
with  other  mills";  that  he  has,  "by  his  fraud- 
ulent conduct,  by  his  deceitful  means  and 
willful  promises,  led  your  petitioner  into  con- 
siderable expense  In  procuring"  a  charter, 
employing  lawyers,  etc.,  in  the  sum  of  $500, 
or  other  large  amount;  and  the  plaintiff  pray- 
ed that  Linder  be  required  to  execute  to  it 
a  lease  to  the  right  of  way, described  in  Its 
petition,  or  If,  for  any  reason,  this  relief 
could  not  be  afforded,  that  plaintiff  have 
Judgment  against  Linder  for  the  damages  It 
had  sustained  by  reason  of  his  refusal  to 
execute  such  lease.  The  demurrer  was  based 
on  both  general  and  special  grounds,  one  of 
these  grounds  being  that  the  parol  agree- 
ment to  lease  was  within  the  statute  of 
frauds,  and  another  being  that  the  facts  al- 
leged were  not  such  as  to  entitle  the  plaintiff 
to  equitable  relief  of  the  nature  sought 

James  H.  Skelton  and  J.  N.  Worley,  for 
plaintiff  in  error.  W.  L.  Hodges  and  A.  G, 
&  Julian  McCurry,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facts).  It  is 
now  well  settled  in  this  state  that  specific 
performance  of  a  parol  contract  as  to  land 
will  be  decreed  "If  it  be  so  far  executed  by 
the  party  seeking  relief,  and  at  the  Instance 
or  by  the  inducements  of  the  other  party, 
that  If  the  contract  be  abandoned,  he  can- 
not be  restored  to  his  former  position,"  Oiv. 
Code  1895,  §  4037.  Relief  will  likewise  be 
afiforded  where  "there  has  been  such  part 
performance  of  the  contract  as  would  ren- 
der It  a  fraud  of  the  party  refusing  to  com- 
ply, If  the  court  did  not  compel  a  perform- 
ance." Civ.  Code  1895,  $  2694  (3).  But  it 
does  not  follow  that  a  promise  made  with- 
out consideration  is  enforceable  in  a  court 
of  equity  merely  because  the  person  to 
whom  it  Is  made  has,  relying  upon  its  ful- 
fillment, acted  to  his  prejudice.  Where  there 
is  a  contract  which  would  be  binding  on 
both  parties  If  it  did  not   rest   wholly  in 


parol,  the  interposition  of  a  court  of  equity 
after  the  contract  has  been  partly  perform- 
ed on  one  side  is  Justified  to  prevent  positive 
fraud  being  perpetrated  by  the  party  who 
then  repudiates  the  contract  and  refuses  to 
himself  perform.  And  .we  have  cases  in 
which  a  gift  has  been  enforced,  where  the 
donee  has  actually  entered  on  land  In  reli- 
ance on  a  parol  promise  to  deed  It  to  him, 
and  has,  at  the  donor's  instance,  made  val- 
uable improvements  thereon;  for  in  such  a 
case  the  donor  would  profit  by  his  fraudu- 
lent conduct,  to  the  extent  of  the  value  of 
the  improvements  made,  were  he  permitted 
to  break  his  promise.  Porter  v.  Allen,  54 
Ga.  624;  Jones  v.  Clark,  59  Ga.  136;  Hughes 
V.  Hughes,  72  Ga.  173;  Howell  v.  Bllsberry, 
79  Ga.  475,  5  S.  B.  96.  What  was  the  char- 
acter of  the  alleged  agreement  by  Llnder  in 
the  present  case?  According  to  the  most 
favorable  view  of  the  plaintifiTs  allegations, 
it  was  a  promise  to  give  the  plaintiff  a  val- 
uable right  of  way.  There  is  no  pretense 
that  there  was  any  consideration  for  this 
promise.  .  What  induced  Linder  to  make  it 
was  such  Incidental  benefits  as  he  believed 
might  flow  to  him  by  the  plaintiff  being 
placed  in  a  position  where  its  interests  would 
dictate  that  it  should  make  shipments  over 
the  road  which  he  controlled.  It  is  to  be 
observed  that  the  plaintiff  was  not  bound 
to  apply  for  a  charter,  or  to  erect  an  oil  mill, 
or,  in  the  event  it  should  be  incorporated, 
and  should  elect  to  build  its  plant  and  lay 
a  spur  track  to  the  main  line,  to  ship  any 
freight,  save  at  its  option,  over  the  line  of 
railway  which  Llnder  had  leased  and  was 
operating.  Imagine  the  absurdity  of  his 
predicating  a  suit  for  damages  upon  the 
failure  of  the  plaintiff  to  erect  its  plant  and 
to  furnish  shipments  to  his  read,  had  the 
plaintiff,  after  it  was  incorporated,  aban- 
doned its  project,  or,  after  erecting  its  mill, 
elected  not  to  build  a  spur  track  or  to  fur- 
nish any  shipments  of  freight  to  him.  The 
so-called  "agreement"  between  the  parties 
was  entirely  unilateral.  Morrow  t.  South- 
ern Express  Co.,  101  Ga.  810,  28  S.  B.  998; 
Hnggins  V.  Cement  Co.,  121  Ga.  311,  48  S.  E. 
033;  Swindell  y.  National  Bank,  121  Ga.  714, 
49  S.  B.  673.  Were  Linder  compelled  to 
perform  his  promise  by  executing  to  the 
plaintiff  a  lease  to  the  coveted  right  of  way, 
how  would  the  parties  then  stand?  At  its 
option  the  plaintiff  company  could  go  on  and 
build  its  plant  or  abandon  the  enterprise: 
and  after  it  erected  the  mill  the  company 
would  be  under  no  obligation  to  furnish 
shipments  to  Linder,  or  have  shipments  to 
it  made  over  his  line,  inasmuch  as  the  com- 
pany has  never  undertaken  to  bind  itself 
to  pay  or  to  do  ancrthtng  whatever  In  con- 
sideration of  his  executing  a  lease  to  a 
right  of  way  for  its  spur  track.  The  courts 
cannot,  of  course,  make  a  contract  for  the 
parties;  and  the  question  is.  can  the  agree- 
ment of  Linder  be  enforced  against  him  be- 
cause he  has  encouraged  the  plaintiff  to  ex- 
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pend  money  upon  the  faith  of  hl0  complying 
with  his  naked  promise  to  make  to  it  a 
valuable  gift  necessary  to  the  complete  en- 
joyment of  its  property.  He  has  not  profited 
Uy  the  expenditure  of  any  of  tMs  money. 
He  will  not  profit  therefrom,  or  from  the 
carrying  out  of  the  plalntllTs  commercial 
enterprise,  save  at  its  pleasure,  and  in  a 
measure  it  shall  determine  for  itself.  He 
cannot  force  it  to  perform,  Harrison  v. 
Lumber  Co.,  119  Ga.  «,  45  S.  H  730. 

The  case  is  not  one  like  that  of  McCaw 
Manufacturing  Oo.  v.  Felder,  115  Ga.  408,  41 
S.  E.  664,  where  one  party  makes  a  contin- 
uous proposal  to  do  something  for  another 
or  to  sell  or  furnish  him  something  if  he,  in 
return,  will  dQ  or  bind  himself  to  do  some- 
thing for  the  former.  In  such  a  case,  if  the 
proposal  be  accepted  before  it  has  been  with- 
drawn, mutuality  is  not  lacking,  and  both 
parties  become  bound  to  perform  their  re- 
spective obligations.  If  the  one  who  makes 
the  proposal  does  not  withdraw  it  before  the 
other,  with,  his  express  or  implied  assent  and 
approbation,  enters  upon  a  performance  of 
the  obligations  which  it  was  proposed  he 
should  undertake  and  expends  money  in  so 
doing,  the  want  of  mutuality  in  the  first  in- 
stance because  he  did  not  bind  himself  to 
perform  will  not  excuse  the  other  from  Hy- 
ing np  to  the  terms  of  his  proposal.  Fon- 
taine V.  Baxley,  90  Ga.  416,  17  S.  B.  1016. 
Our  Code,  however,  expressly  declares  that 
specific  performance  "will  not  be  decreed  of 
a  voluntary  agreement  or  merely  gratuitous 
promise"  In  any  case  except  one,  viz.,  where 
possession  of  lands  has  been  given  nnder 
such  an  agreement  upon  a  meritorious  con- 
sideration, ajid  valuable  improvements  have 
been  made  upon  the  faith  thereof.  Olv. 
Code  1895,  S  4039.  Nor  has  the  letter  of  this 
section  been  broadened  by  construction  to 
meet  cases  which  might  well  have  been  in- 
cluded in  the  exception.  Thompson  v.  Ray, 
92  Ga.  285,  18  S.  B.  59— where  during  the 
life  of  the  donor  materials  with  which  im- 
provements made  after  his  death  were  pur- 
chased with  his  knowledge.  In  Peacock  v. 
Deweese,  73  Ga.  570,  the  court  declined  to 
give  its  aid  to  the  plaintiff  because  the  agree- 
ment he  relied  on  was  unilateral,  he  not  hav- 
ing bound  himself  to  do*  anything,  save  at 
his  option,  for  the  benefit  of  the  defendant 
To  break  a  promise  wholly  without  consid- 
eration does  not  constitute  legal  fraud,  and 
the  mere  fact  that  the  person  to  whom  the 
promise  is  made  is  thereby  induced  to  act  as 
he  would  not  otherwise  have  done  will  not 
of  itself  alone  afford  ground  for  equitable 
Interference  or  redress.  Where  the  aggriev- 
ed party's  complaint  is  that  he  expected  to 
get  something  for  nothing,  and  so  expect- 
ing expended  money  for  his  own  benefit,  not 
that  of  the  promisor,  which  he  otherwise 
would  not  have  done,  his  loss  of  expecta- 
tions and  money  is  to  be  attributed  to  his 
own  folly,  rather  than  to  fraud  on  the  part 
of  the  promisor,  who  never  legally  bound 


himself  to  perform,  as  his  disappointed  prom- 
isee was  bound  to  know.  Especially  where, 
as  in  the  present  case,  the  alleged  promise 
was  not  only  gratuitous,  but  was  in  parol, 
the  statute  of  frauds  should  not  be  emas- 
culated. Our  Civ.  Code  1895,  |  4039,  does 
not  take  such  a  case  out  of  the  statute,  but 
declares  that  the  promise,  being  wholly  with- 
out consideration,  cannot  be  specifically  en- 
forced without  qualifying  this  declaration  in 
any  way,  or  providing  that  money  expended 
by  the  promisee  on  the  faith  of  the  promise 
will  render  it  obligatory  upon  the  promisor. 
The  plaintiff  has  done  nothing,  nor  does  it 
propose  to  do  anything,  in  pursuance  of  any 
contract  with  the  defendant  The  case  stat- 
ed is  even  less  meritorious  than  that  of  Si- 
monton  v.  Ins.  Co.,  51  Ga.  76,  wherein  this 
court  declined  to  enforce  a  parol  contract  of 
insurance  relied  on  by  the  plaintiff.  A  pol- 
icy was  issued  by  the  company  covering  a 
stock  of  goods  of  the  plaintiff  while  con- 
tained in  a  certain  house,  from  which  he 
subsequently  commenced  to  remove  the  goods 
to  another  house,  and  while  so  engaged  was 
asked  by  the  company's  agent  if  he  desired 
his  policy  transferred.  Plaintiff  replied,  •*By 
all  means,  if  necessary,"  and  the  agent  con- 
sented to  the  removal,  and  promised  to  make 
the  necessary  entry  on  the  books.  Thereup- 
on the  plaintiff  continued  the  removal,  took 
out  no  new  insurance,  and  his  goods  were 
subsequently  destroyed  by  fire.  This  court 
held  that  "this  was  not  such  action  on  the 
alleged  parol  agreement  as  estopped  the  In- 
surance company  from  Insisting  that  the  con- 
tract was  not  in  writing."  In  the  case  of 
Milledgeville  Water  Co.  v.  Edwards,  121  Ga. 
555,  49  S.  E.  621,  the  defendant  company  set 
up  the  defense  that  the  contract  was  lack- 
ing in  mutuality;  bnt,  as  was  pointed  out  by 
Blr.  Justice  Candler,  this  point  was  not  Well 
taken,  for  the  promise  of  the  company  was 
based  on  a  valuable  consideration,  and  the 
company  had,  after  the  plaintiff  had  gone  to 
large  expense  in  complying  with  his  obliga- 
tions, for  some  time  supplied  him  with  wa- 
ter under  that  contract  The  real  objection 
to  it  was  that  it  was  indefinite  as  to  the 
time  of  its  continuance.  But  after  it  had 
been  so  far  carried  into  effect  the  plaintiff 
had  a  right  to  enjoin  the  company  from  cut- 
ting off  his  water  supply  nntll  such  time  as 
the  benefits  flowing  to  him  from  a  continu- 
ance of  the  arrangement  entered  into  would, 
in  value,  approximate  the  outlay  he  had  in- 
curred In  putting  down  the  supply  pipe  he 
had  obligated  himself  to  lay  for  their  joint 
use  and  benefit  The  present  case  la  quite 
dissimilar.  If  the  plaintiff  had  been  permit- 
ted to  lay  the  proposed  spur  track,  and  had 
completed  its  plant,  then  or  thereafter  obli- 
gating itself  to  make  all  shipments  of  freight 
it  might  have  in  the  conduct  of  its  business 
over  the  defendant's  railroad,  doubtless  a 
court  exercising  equity  jurisdiction  would 
well  be  justified  in  enjoining  the  defendant 
from  interfering  with  the  plaintiff's  use  of 
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the  spur  track  until  It  had  reaped  the  con- 
templated benefits  from  its  outlay  in  build- 
ing the  same;  but  such  is  not  this  case.  The 
Edwards  Case,  Just  cited,  is  in  accord  with 
the  line  of  cases  holding  that  even  a  parol  li- 
cense, without  consideration,  is  not  revoca- 
ble at  the  will  of  the  licensor  after  the  li- 
censee has  been  permitted  by  him  to  expend 
money  on  the  faith  thereof,  although  no 
definite  period  was  fixed  for  the  duration  of 
the  license.  The  present  case  is  unlike  any 
with  which  we  have  heretofore  been  called 
on  to  deal,  and  we  are  of  the  opinion  tbat 
the  court  below  would  have  been  unwar- 
ranted in  so  stretching  its  equitable  pow- 
ers as  to  grant  the  relief  sought 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  SIMMONS,  G.  J.,  absent 
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(Supreme  Court  of  Georgia.    Aug.  8,  1905.) 

1.  Vendor  and  Pubchase^— Breaoh  of  Con- 

nUCT—TSNDBB. 

If  an  owner  of  land  enters  into  a  contract 
which  is  legally  bindlDg,  whereby  he  agrees  to 
Bell  a  certain  described  lot  to  another  for  a 
named  price,  but  that  he  shall  not  make  the 
deed  until  he  shall  have  sold  a  certain  other  lot 
or  lots,  if,  before  selling  such  other  lots,  he 
sells  and  disposes  of  the  lot  covered  by  the  con- 
tract, and  thus  puts  it  beyond  his  power  to 
make  a  deed  to  the  other  party,  this  coojstitutes 
a  breach  of  the  contract  which  will  authorise 
an  immediate  suit  against  him,  without  waiting 
for  him  to  sell  the  other  lots,  and  without  re- 
quiring a  tender  of  the  purchase  money  to  him 
by  the  other  party  to  the  contract. 

2.  Samk— Unh^tbbal  Contbact. 

Where  one  agrees  to  sell  land  to  another 
at  a  given  price,  and  that  he  will  make  a  deed 
when  be  shall  have  sold  certain  other  lots,  and 
where  the  other  person  does  not  agree  to  buy 
or  to  pay  the  consideration  named,  and  there 
are  no  matual  obligations,  and  no  other  con- 
sideration appears,  the  contract  is  unilateral, 
and  does  not  bind  the  owner  of  the  land,  and 
he  may  withdraw  from  it  or  repudiate  it 

3.  Same— CoNsiDBBATioN. 

Where  mutual  promises  are  relied  on  as  a 
consideration  to  support  a  contract  the  obliga-. 
tions  of  the  contract  mnst  be  mutually  binding 
upon  the  respective  parties.  If  one  assumes 
under  such  an  agreement  to  do  a  special  act 
beneficial  to  another,  and  that  other,  under  the 
terms  of  the  contract,  is  under  no  obligation  to 
perform  any  act  of  advantage  to  the  former, 
the  agreement  is  without  such  consideration  as 
will  support  the  promise  of  the  party  assuming 
to  perform. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  J.  L.  Cooley  against  A.  J.  Moss. 
From  the  Judgment  plaintiff  brings  error, 
and  defendant  brings  cross-error.    Reversed. 

Cooley  brought  an  action  against  Moss, 
laying  his  damages  in  the  sum  of  $500,  and 
ralleging  that  on  April  28,  1903,  the  defend- 
ant entered  into  the  following  agreement 
with  the  plaintiff:  ''This  agreement  made 
this  day  between  A.  J.  Moss  and  J.  L.  Ooo- 
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ley.  A.  J.  Moss  agrees  to  sell  the  said  Coo- 
ley the  N.  W.  corner  of  Glenwood  ave.,  and 
Broyles  street,  fronting  40  ft  on  Glenwood 
and  back  140  ft  on  ^oyles  St.;  the  said 
Moss  is  to  make  deed  to  said  Cooley  upon 
his  paying  $300  for  said  lot,  but  it  is  un> 
derstood  that  said  Moss  is  not  to  make  deed 
until  he  has  sold  the  lot  adjoining  or  the 
two  western  lots  of  the  block.  Whenever  he 
makes  sales  as  above  specified,  he  then  will 
close  the  trade  with  said  Cooley" — signed  by 
each  party.  The  defendant  falls  and  refuses 
to  comply  with  this  agreement,  and  has  sold 
the  lot  described  in  it,  and  disposed  of  it  to 
some  other  person  than  the  plaintiff,  and  has 
put  it  beyond  his  power  to  make  a  deed  to 
the  plaintiff  and  to  comply  with  the  contract 
Plaintiff  has  been  ready,  able,  and  willing  to 
take  and  pay  for  the  land,  and  is  now  ready, 
able,  and  willing  to  do  so,  but  has  not  done  so 
on  account  of  the  failure  of  the  defendant 
The  defendant  demurred  on  the  following 
grounds:  First  because  the  petition  sets  forth 
no  cause  of  action;  second,  because  it  shows 
no  consideration  for  the  contract  alleged  to 
have  been  entered  into  between  the  parties; 
third,  because  it  does  not  show  that  the  de- 
fendant has  sold  the  lot  adjoining,  or  the  two 
western  lots  of  the  block  referred  to  in  the 
agreement,  and  until  the  selling  of  the  adjoin- 
ing lot  or  the  two  western  lots  no  right  of  ac- 
tion exists,  or  can  exist,  in  the  plaintiff.  The 
court  overruled  the  first  and  second  grounds 
of  the  demurrer,  but  sustained  the  third 
ground,  and  dismissed  the  action.  The  plain- 
tiff filed  a  bill  of  exceptions  and  the  defend- 
ant a  cross-bill.  * 

C.  D.  Maddox,  for  plaintiff  in  error.  Db 
Bignon  &  Alston,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts).  1. 
The  main  bill  of  exceptions  makes  a  single 
question:  If  the  contract  be  treated  as  valid 
and  binding  on  Moss,  does  not  the  declara- 
tion allege  a  breach,  giving  an  immediate 
right  of  action?  It  has  been  said  that  "a 
breach  of  contract  may  arise  In  any  one  of 
three  ways,  namely,  by  renunciation  of  lia- 
bility under  the  contract  by  failure  to  per- 
form the  engagement  or  by  doing  something 
which  renders  performance  impossible."  7 
Am.  &  Eng.  Enc.  L.  (2d  Ed.)  149,  150.  If 
an  agreement  is  made  that  one  shall  con- 
vey land  to  another,  and  if  the  former  con- 
veys it  to  a  third  person,  and  thus  puts  it 
out  of  his  power  to  comply  with  his  con- 
tract, the  latter  may  sue  him  without  wait- 
ing for  the  contract  time  to  elapse,  and  with- 
out demanding  a  conveyance.  Bishop  on 
Ctontracts,  §  1430.  In  Newcomb  v.  Brackett, 
16  Mass.  IGl,  it  was  said:  "A.,  for  a  val- 
uable consideration,  promises  to  convey  land 
to  B.  as  soon  as  B.  should  pay  to  A.  a  cer- 
tain sum  of  money.  A.  conveys  the  land  to 
a  stranger;  and  it  was  held  that  B.  was  pres- 
ently entitled  to  his  action,  without  pay- 
ment or  tender  of  the  money.'*    In  Heard  v. 
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pend  money  upon  the  faith  of  bis  complying 
with  hl8  naked  promise  to  make  to  it  a 
valuable  gift  necessary  to  the  complete  en- 
joyment of  its  property.  He  has  not  profited 
hy  the  expenditure  of  any  of  this  money. 
He  will  not  profit  therefrom,  or  from  the 
carrying  out  of  the  plaintiff's  commercial 
enterprise,  save  at  its  pleasure,  and  in  a 
measure  it  shall  determine  for  itself.  He 
cannot  force  it  to  perform.  Harrison  v. 
Lumber  Co.,  119  Ga.  «,  45  S.  H  730. 

The  case  is  not  one  like  that  of  McCaw 
Manufacturing  Oo.  v.  Felder,  115  Ga.  408,  41 
S.  B.  664,  where  one  party  makes  a  contin- 
uous proposal  to  do  something  for  another 
or  to  sell  or  furnish  him  something  If  he,  in 
return,  will  dQ  or  bind  himself  to  do  some- 
thing for  the  former.  In  such  a  case,  If  the 
proposal  be  accepted  before  It  has  been  with- 
drawn, mutuality  is  not  lacking,  and  both 
parties  become  bound  to  perform  their  re- 
spective obligations.  If  the  one  who  makes 
the  proposal  does  not  withdraw  it  before  the 
other,  with  his  express  or  implied  assent  and 
approbation,  enters  upon  a  performance  of 
the  obligations  which  it  was  proposed  he 
should  undertake  and  exx>ends  money  in  so 
doing,  the  want  of  mutuality  In  the  first  In- 
stance because  he  did  not  bind  himself  to 
perform  will  not  excuse  the  other  from  Hy- 
ing up  to  the  terms  of  his  proposal.  Fon- 
taine T.  Baxley,  90  Ga.  416,  17  S.  B.  1015. 
Our  Code,  however,  expressly  declares  that 
specific  performance  "will  not  be  decreed  of 
a  voluntary  agreement  or  merely  gratuitous 
promise"  in  any  case  except  one,  viz.,  where 
possession  of  lands  has  been  given  under 
such  an  agreement  upon  a  meritorious  con- 
sideration, and  valuable  Improvements  have 
been  made  upon  the  faith  thereof.  Civ. 
Code  1895,  S  4039.  Nor  has  the  letter  of  this 
section  been  broadened  by  construction  to 
meet  cases  which  might  well  have  been  In- 
cluded in  the  exception.  Thompson  v.  Hay, 
92  Ga.  285,  18  S.  B.  59— where  during  the 
life  of  the  donor  materials  with  which  im- 
provements made  after  his  death  were  pur- 
chased with  his  knowledge.  In  Peacock  v. 
Deweese,  73  Ga.  570,  the  court  declined  to 
give  its  aid  to  the  plaintiff  because  the  agree- 
ment he  relied  on  was  unilateral,  he  not  hav- 
ing bound  himself  to  do'  anything,  save  at 
his  option,  for  the  benefit  of  the  defendant 
To  break  a  promise  wholly  without  consid- 
eration does  not  constitute  legal  fraud,  and 
the  mere  fact  that  the  person  to  whom  tho 
promise  is  made  is  thereby  Induced  to  act  as 
he  would  not  otherwise  have  done  will  not 
of  itself  alone  afford  ground  for  equitable 
Interference  or  redress.  Where  the  aggriev- 
ed party's  complaint  is  that  be  expected  to 
get  something  for  nothing,  and  so  expect- 
ing expended  money  for  his  own  benefit,  not 
that  of  the  promisor,  which  he  otherwise 
would  not  have  done,  his  loss  of  expecta- 
tions and  money  is  to  be  attributed  to  his 
own  folly,  rather  than  to  fraud  on  the  part 
of  the  promisor,  who  never  legally  bound 


himself  to  perform,  as  his  disappointed  prom- 
isee was  bound  to  know.  Bspedally  where, 
as  in  the  present  case,  the  alleged  promise 
was  not  only  gratuitous,  but  was  in  parol, 
the  statute  of  frauds  should  not  be  emas- 
culated. Our  Civ.  Code  1895,  §  4039,  does 
not  take  such  a  case  out  of  the  statute,  but 
declares  that  the  promise,  being  wholly  with- 
out consideration,  cannot  be  specifically  en- 
forced without  qualifying  this  declaration  in 
any  way,  or  providing  that  money  expended 
by  the  promisee  on  the  faith  of  the  promise 
will  render  it  obligatory  upon  the  promisor. 
The  plaintiff  has  done  nothing,  nor  does  It 
propose  to  do  anything,  in  pursuance  of  any 
contract  with  the  defendant  The  case  stat- 
ed is  even  less  meritorious  than  that  of  Si- 
monton  t.  Ins.  Co.,  51  Ga.  76,  wherein  this 
court  declined  to  enforce  a  parol  contract  of 
insurance  relied  on  by  the  plaintiff.  A  pol- 
icy was  Issued  by  the  company  covering  a 
stock  of  goods  of  the  plaintiff  while  con- 
tained in  a  certain  house,  from  which  he 
subsequently  commenced  to  remove  the  goods 
to  another  house,  and  while  so  engaged  was 
asked  by  the  company's  agent  if  he  desired 
his  policy  transferred.  Plaintiff  replied,  •'By 
all  means.  If  necessary,"  and  the  agent  con- 
sented to  the  removal,  and  promised  to  make 
the  necessary  entry  on  the  books.  Thereup. 
on  the  plaintiff  continued  the  removal,  took 
out  no  new  Insurance,  and  his  goods  were 
subsequently  destroyed  by  fire.  This  court 
held  that  ''this  was  not  such  action  on  the 
alleged  parol  agreement  as  estopped  the  in- 
surance company  from  insisting  that  the  con- 
tract was  not  in  writing."  In  the  case  of 
Milledgevllle  Water  Co.  v.  Edwards,  121  Ga. 
555,  49  S.  E.  621,  the  defendant  company  set 
up  the  defense  that  the  contract  was  lack- 
ing in  mutuality;  but,  as  was  pointed  out  by 
Mr.  Justice  Candler,  this  point  was  not  \rell 
taken,  for  the  promise  of  the  company  was 
based  on  a  valuable  consideration,  and  the 
company  bad,  after  the  plaintiff  had  gone  to 
large  expense  in  complying  with  his  obliga- 
tions, for  some  time  supplied  him  with  wa- 
ter under  that  contract.  The  real  objection 
to  it  was  that  it  was  Indefinite  as  to  the 
time  of  its  continuance.  But  after  It  had 
been  so  far  carried  Into  effect  the  plaintiff 
had  a  right  to  enjoin  the  company  from  cut- 
ting off  his  water  supply  until  such  time  as 
the  benefits  flowing  to  him  from  a  continu- 
ance of  the  arrangement  entered  into  would, 
in  value,  approximate  the  outlay  he  had  in- 
curred in  putting  down  the  supply  pipe  he 
had  obligated  himself  to  lay  for  their  joint 
use  and  benefit  The  present  case  is  quite 
dissimilar.  If  the  plaintiff  had  been  permit- 
ted to  lay  the  proposed  spur  track,  and  had 
completed  its  plant,  then  or  thereafter  obli- 
gating itself  to  make  all  shipments  of  freight 
it  might  have  in  the  conduct  of  its  business 
over  the  defendant's  railroad,  doubtless  a 
court  exercising  equity  jurisdiction  would 
well  be  justified  in  enjoining  the  defendant 
from  Interfering  with  the  plaintiff's  use  of 
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the  spur  track  untU  It  had  reaped  the  con- 
templated benefits  from  its  outlay  in  build- 
ing the  same;  but  such  is  not  this  case.  The 
Edwards  Case,  Just  cited,  is  in  accord  with 
the  line  of  cases  holding  that  even  a  parol  li- 
cense, without  consideration,  is  not  revoca- 
ble at  the  will  of  the  licensor  after  the  li- 
censee has  been  permitted  by  him  to  expend 
money  on  the  faith  thereof,  although  no 
definite  period  was  fixed  for  the  duration  of 
the  license.  The  present  case  is  unlike  any 
with  which  we  have  heretofore  been  called 
on  to  deal,  and  we  are  of  the  opinion  that 
the  court  below  would  have  been  unwar- 
ranted in  80  stretching  its  equitable  pow- 
ers as  to  grant  the  relief  sought 

Judgment  afilrmed.    All  the  Justices  con- 
cur, except  SIMMONS,  G.  J.,  absent 
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(Soprime  Court  of  Georgia.    Aog.  8,  1905.) 

1.  Vendor  and  Pubchase^— Bebach  or  Con- 

TEAOr— TSNDBB. 

If  an  owner  of  land  enters  into  a  contract 
which  IB  legally  binding,  whereby  he  agrees  to 
Bell  a  certain  described  lot  to  another  for  a 
named  price,  but  that  he  shall  not  make  the 
deed  until  he  shall  have  sold  a  certain  other  lot 
or  lots,  ifj  before  selling  such  other  lots,  he 
sells  and  disposes  of  the  lot  covered  by  the  con- 
tract, and  thus  puts  it  beyond  his  power  to 
make  a  deed  to  the  other  party,  this  constitutes 
a  breach  of  the  contract  which  will  authorize 
an  immediate  suit  against  him,  without  waiting 
for  him  to  sell  the  other  lots,  and  without  re- 
quiring a  tender  of  the  purchase  money  to  him 
by  the  other  party  to  the  contract 

2.  Same— Unilatbbal  Contract. 

VVhere  one  agrees  to  sell  land  to  another 
at  a  given  price,  and  that  he  will  make  a  deed 
when  he  shall  have  sold  certain  other  lots,  and 
where  the  other  person  does  not  agree  to  buy 
or  to  pay  the  consideration  named,  and  there 
are  no  mutual  obligations,  and  no  other  con- 
sideration appears,  the  contract  is  unilateraJ, 
and  does  not  bind  the  owner  of  the  land,  and 
he  may  withdraw  from  it  or  repudiate  it. 
8.  Same— Consideration. 

Where  mutual  promises  are  relied  on  as  a 
consideration  to  support  a  contract,  the  obliga-. 
tions  of  the  contract  must  be  mutually  binding 
upon  the  respective  parties.  If  one  assumes 
under  such  an  agreement  to  do  a  special  act 
beneficial  to  another,  and  that  other,  under  the 
terms  of  the  contract,  is  under  no  obligation  to 
perform  any  act  of  advantage  to  the  former, 
the  agreement  is  without  such  consideration  as 
will  support  the  promise  of  the  party  assuming 
to  perform. 
(Syllabus  by  the  Court) 

Brror  from  Oity  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  J.  L.  Cooley  against  A.  J.  Moss. 
From  the  Judgment  plaintiff  brings  error, 
and  defendant  brings  cross-error.    Reversed. 

Cooley  brought  an  action  against  Moss, 
laying  his  damages  in  the  sum  of  $500,  and 
falleging  that  on  April  28,  1903,  the  defend- 
ant entered  into  the  following  agreement 
with  the  plaintiff:  "This  agreement  made 
this  daj-  between  A.  J.  Moss  and  J.  L.  Ooo- 
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ley.  A.  J.  Moss  agrees  to  sell  the  said  Coo- 
ley the  N.  W.  comer  of  Glenwood  ave.,  and 
Broyles  street,  fronting  40  ft  on  Glenwood 
and  back  140  ft  on  Broyles  st;  the  said 
Mosa  is  to  make  deed  to  said  Cooley  upon 
his  paying  $300  for  said  lot,  but  it  is  un* 
derstood  that  said  Moss  is  not  to  make  deed 
until  he  has  sold  the  lot  adjoining  or  the 
two  western  lots  of  the  block.  Whenever  he 
makes  sales  as  above  specified,  he  then  will 
close  the  trade  with  said  Cooley" — signed  by 
each  party.  The  defendant  fails  and  refuses 
to  comply  with  this  agreement,  and  has  sold 
the  lot  described  in  it,  and  disposed  of  it  to 
some  other  person  than  the  plaintiff,  and  has 
put  it  beyond  his  power  to  make  a  deed  to 
the  plaintiff  and  to  comply  with  the  contract 
Plaintiff  has  been  ready,  able,  and  willing  to 
take  and  pay  for  the  land,  and  is  now  ready, 
able,  and  willing  to  do  so,  but  has  not  done  so 
on  account  of  the  failure  of  the  defendant. 
The  defendant  demurred  on  the  following 
grounds:  First  because  the  petition  sets  forth 
no  cause  of  action;  second,  because  it  shows 
no  consideration  for  the  contract  alleged  to 
have  been  entered  into  between  the  parties; 
third,  because  it  does  not  show  that  the  de- 
fendant has  sold  the  lot  adjoining,  or  the  two 
western  lots  of  the  block  referred  to  in  the 
agreement,  and  until  the  selling  of  the  adjoin- 
ing lot  or  the  two  western  lots  no  right  of  ac- 
tion exists,  or  can  exist.  In  the  plaintiff.  The 
court  overruled  the  first  and  second  grounds 
of  the  demurrer,  but  sustained  the  third 
ground,  and  dismissed  the  action.  The  plain- 
tiff filed  a  bill  of  exceptions  and  the  defend- 
ant a  cross-bill. 

C.  D.  Maddox,  for  plaintiff  in  error.  Db 
Bignon  &  Alston,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts).  1. 
The  main  bill  of  exceptions  makes  a  single 
question:  If  the  contract  be  treated  as  valid 
and  binding  on  Moss,  does  not  the  declara- 
tion allege  a  breach,  giving  an  immediate 
right  of  action?  It  has  been  said  that  "a 
breach  of  contract  may  arise  in  any  one  of 
three  ways,  namely,  by  renunciation  of  lia- 
bility under  the  contract  by  failure  to  per- 
form the  engagement  or  by  doing  something 
which  renders  performance  impossible."  7 
Am.  &  Eng.  Enc.  L.  (2d  Ed.)  149,  150.  If 
an  agreement  is  made  that  one  shall  con- 
vey land  to  another,  and  if  the  former  con- 
veys it  to  a  third  person,  and  thus  puts  it 
out  of  his  power  to  comply  with  his  con- 
tract, the  latter  may  sue  him  without  wait- 
ing for  the  contract  time  to  elapse,  and  with- 
out demanding  a  conveyance.  Bishop  on 
Contracts,  §  1430.  In  Newcomb  v.  Brackett, 
16  Mass.  ICl,  it  was  said:  "A.,  for  a  val- 
uable consideration,  promises  to  convey  land 
to  B.  as  soon  as  B.  should  pay  to  A.  a  cer- 
tain sum  of  money.  A.  conveys  the  land  to 
a  stranger;  and  it  was  held  that  B.  was  pres- 
ently entitled  to  his  action,  without  pay- 
ment or  tender  of  the  money.'*    In  Heard  v. 
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pend  money  upon  the  faith  of  bis  complying 
with  hiB  naked  promise  to  make  to  it  a 
raluable  gift  necessary  to  the  complete  en- 
joyment of  its  property.  He  has  not  profited 
hy  the  expenditure  of  any  of  this  money. 
He  will  not  profit  therefrom,  or  from  the 
carrying  out  of  the  plaintiffs  commercial 
enterprise,  save  at  its  pleasure,  and  in  a 
measure  it  shall  determine  for  itself.  He 
cannot  force  it  to  perform.  Harrison  t. 
Lumber  Co.,  119  Ga.  «,  45  S.  B.  730. 

The  case  is  not  one  like  that  of  McCaw 
Manufacturing  Oo.  v.  Felder,  115  Ga.  408,  41 
S.  E.  664,  where  one  party  makes  a  contin- 
uous proposal  to  do  something  for  another 
or  to  sell  or  furnish  liim  sometlilng  If  he,  in 
return,  will  dQ  or  bind  himself  to  do  some- 
thing for  the  former.  In  such  a  case,  if  the 
proposal  be  accepted  before  It  has  been  with- 
drawn, mutuality  is  not  lacking,  and  both 
parties  become  bound  to  perform  their  re- 
spective obligations.  If  the  one  who  makes 
the  proposal  does  not  withdraw  It  before  the 
other,  with  his  express  or  implied  assent  and 
approbation,  enters  upon  a  performance  of 
the  obligations  which  it  was  proposed  he 
should  undertake  and  expends  money  In  so 
doing,  the  want  of  mutuality  in  the  first  in- 
stance because  he  did  not  bind  himself  to 
perform  will  not  excuse  the  other  from  Hy- 
ing up  to  the  terms  of  his  proposal.  Fon- 
taine V.  Baxley,  90  Ga.  416,  17  S.  B.  1015. 
Our  Code,  however,  expressly  declares  that 
specific  performance  "will  not  be  decreed  of 
a  volimtary  agreement  or  merely  gratuitous 
promise"  In  any  case  except  one,  viz.,  where 
possession  of  lands  has  been  given  under 
such  an  agreement  upon  a  meritorious  con- 
sideration, ajid  valuable  improvements  have 
been  made  upon  the  faith  thereof.  Civ. 
Code  1895,  |  4039.  Nor  has  the  letter  of  this 
section  been  broadened  by  construction  to 
meet  cases  which  might  well  have  been  In- 
cluded in  the  exception.  Thompson  v.  Ray, 
92  Ga.  285,  18  S.  R  69— where  during  the 
life  of  the  donor  materials  with  which  im- 
provements made  after  his  death  were  pur- 
chased with  his  knowledge.  In  Peacock  v. 
Deweese,  73  Ga.  570,  the  court  declined  to 
give  its  aid  to  the  plaintiff  because  the  agree- 
ment he  relied  on  was  unilateral,  he  not  hav- 
ing bound  himself  to  do'  anything,  save  at 
his  option,  for  the  benefit  of  the  defendant 
To  break  a  promise  wholly  without  consid- 
eration does  not  constitute  legal  fraud,  and 
the  mere  fact  that  the  person  to  whom  tho 
promise  Is  made  is  thereby  Induced  to  act  as 
he  would  not  otherwise  have  done  will  not 
of  Itself  alone  afford  ground  for  equitable 
Interference  or  redress.  Where  the  aggriev- 
ed party's  complaint  is  that  he  expected  to 
get  something  for  nothing,  and  so  expect- 
ing expended  money  for  his  own  benefit,  not 
that  of  the  promisor,  which  he  otherwise 
would  not  have  done,  his  loss  of  expecta- 
tions and  money  Is  to  be  attributed  to  his 
own  folly,  rather  than  to  fraud  on  the  part 
of  the  promisor,  who  never  legally  bound 


himself  to  perforkn,  as  his  disappointed  prom- 
isee was  bound  to  know.  Especially  where, 
as  in  the  present  case,  the  alleged  promise 
was  not  only  gratuitous,  but  was  in  parol, 
the  statute  of  frauds  should  not  be  emas- 
culated. Our  Civ.  Code  1895,  §  4039.  does 
not  take  such  a  case  out  of  the  statute,  but 
declares  that  the  promise,  being  wholly  with- 
out consideration,  cannot  be  specifically  en- 
forced without  qualifying  this  declaration  in 
any  way,  or  providing  that  money  expended 
by  the  promisee  on  the  faith  of  the  promise 
will  render  it  obligatory  upon  the  promisor. 
The  plaintiff  has  done  nothing,  nor  does  it 
propose  to  do  anything,  in  pursuance  of  any 
contract  with  the  defendant  The  case  stat- 
ed is  even  less  merttcHrlous  than  that  of  Sl- 
monton  t.  Ins.  Co.,  51  Ga.  76,  wherein  this 
court  declined  to  enforce  a  parol  contract  of 
Insurance  relied  on  by  the  plaintiff.  A  pol- 
icy was  Issued  by  the  company  covering  a 
stock  of  goods  of  the  plaintiff  while  con- 
tained In  a  certain  house,  from  which  lie 
subsequently  commenced  to  remove  the  goods 
to  another  house,  and  while  so  engaged  was 
asked  by  the  company's  agent  If  he  desired 
his  policy  transferred.  Plaintiff  replied,  '*By 
all  means,  if  necessary,"  and  the  agent  con- 
sented to  the  removal,  and  promised  to  make 
the  necessary  entry  on  the  books.  Thereup- 
on the  plaintiff  continued  the  removal,  took 
out  no  new  Insurance,  and  his  goods  were 
subsequently  destroyed  by  fire.  This  court 
held  that  "this  was  not  such  action  on  the 
alleged  parol  agreement  as  estopped  the  in- 
surance company  from  Insisting  that  the  con- 
tract was  not  in  writing."  In  the  case  of 
Milledgeville  Water  Co.  v.  Edwards,  121  Ga. 
555,  49  S.  E.  621,  the  defendant  company  set 
up  the  defense  that  the  contract  was  lack- 
ing in  mutuality;  but,  as  was  pointed  oat  by 
Blr.  Justice  Candler,  this  point  was  not  \rell 
taken,  for  the  promise  of  the  company  was 
based  on  a  valoable  consideration,  and  the 
company  bad,  after  the  plaintiff  had  gone  to 
large  expense  in  complying  with  his  obliga- 
tions, for  some  time  supplied  him  with  wa- 
ter under  that  contract.  The  real  objection 
to  it  was  that  it  was  indefinite  as  to  the 
time  of  its  continuance.  But  after  It  had 
been  so  far  carried  into  effect  the  plaintiff 
had  a  right  to  enjoin  the  company  from  cut- 
ting off  his  water  supply  until  such  time  as 
the  benefits  flowing  to  him  from  a  continu- 
ance of  the  arrangement  entered  into  would, 
in  value,  approximate  the  outlay  he  had  in- 
curred in  putting  down  the  supply  pipe  he 
had  obligated  himself  to  lay  for  their  joint 
use  and  benefit  The  present  case  Is  quite 
dissimilar.  If  the  plaintiff  had  been  permit- 
ted to  lay  the  proposed  spur  track,  and  had 
completed  its  plant,  then  or  thereafter  obli- 
gating itself  to  make  all  shipments  of  freight 
it  might  have  In  the  conduct  of  Its  business 
over  the  defendant's  railroad,  doubtless  a 
court  exercising  equity  jurisdiction  would 
well  be  justified  in  enjoining  the  defendant 
from  interfering  with  the  plaintiff's  use  of 
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the  spur  track  until  It  had  reaped  the  con- 
templated benefits  from  its  outlay  in  build- 
ing the  same;  but  such  is  not  this  case.  The 
Edwards  Case,  just  cited,  is  in  accord  with 
the  line  of  cases  holding  that  even  a  parol  li- 
cense, without  consideration,  is  not  revoca- 
ble at  the  will  of  the  licensor  after  the  li- 
censee has  been  permitted  by  him  to  expend 
money  on  the  faith  thereof,  although  no 
definite  period  was  fixed  for  the  duration  of 
the  license.  The  present  case  is  unlike  any 
with  which  we  have  heretofore  been  called 
on  to  deal,  and  we  are  of  the  opinion  that 
the  court  below  would  have  been  unwar- 
ranted in  80  stretching  its  equitable  pow- 
ers as  to  grant  the  relief  sought 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  SIMMONS,  G.  J.,  absent 
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(Sapr-sme  Court  of  Georgia.    Aug.  8,  1906.) 

1.  Vbndor  and  Pubchasek— Bbeach  of  Coif- 
TaAor— Tkndbb. 

If  an  owner  of  land  enters  into  a  contract 
which  is  legally  binding,  whereby  he  agrees  to 
sell  a  certain  described  lot  to  another  for  a 
named  price,  but  that  he  shall  not  make  the 
deed  until  he  shall  have  sold  a  certain  other  lot 
or  lots,  if,  before  selling  such  other  lots,  he 
sells  and  disposes  of  the  lot  covered  by  the  con- 
tract, and  thus  puts  it  beyond  his  power  to 
make  a  deed  to  the  other  party,  this  constitutes 
a  breach  of  the  contract  which  will  authorise 
an  immsdiate  suit  againsb  him,  without  waiting 
for  him  to  sell  the  other  lots,  and  without  re- 
quiring a  tender  of  the  purchase  money  to  him 
by  the  other  party  to  the  contract. 

2.  Samk—Unilatebal  Contract. 

Where  one  agrees  to  sell  land  to  another 
at  a  given  price,  and  that  he  will  make  a  deed 
when  he  shall  have  sold  certain  other  lots,  and 
where  the  other  person  does  not  agree  to  buy 
or  to  pay  the  consideration  named,  and  there 
are  no  mutual  obligations,  and  no  other  con- 
sideration appears,  the  contract  is  unilateral, 
and  does  not  bind  the  owner  of  the  land,  and 
he  may  withdraw  from  it  or  repudiate  it. 
8.  Same— CoNsiDSBATioN. 

Where  mutual  promises  are  relied  on  as  a 
consideration  to  support  a  contract  the  obliga-. 
tions  of  the  contract  must  be  mutually  binding 
upon  the  respective  parties.  If  one  assumes 
under  such  an  agreement  to  do  a  special  act 
beneficial  to  another,  and  that  other,  under  the 
terms  of  the  contract,  is  under  no  obligation  to 
perform  any  act  of  advantage  to  the  former, 
the  agreement  is  without  such  consideration  as 
will  support  the  promise  of  the  party  assuming 
to  perform. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  J.  L.  Cooley  against  A.  J.  Moss. 
From  the  Judgment  plaintiff  brings  error, 
and  defendant  brings  cross-error.    Reversed. 

Cooley  brought  an  action  against  Moss, 
laying  his  damages  in  the  sum  of  $500,  and 
falleging  that  on  April  28,  1903,  the  defend- 
ant entered  into  the  following  agreement 
with  the  plaintiff:  "This  agreement  made 
this  daj-  between  A.  J.  Moss  and  J.  L.  Ooo- 
61  S.B.— 40 


ley.  A.  J.  Moss  agrees  to  sell  the  said  Coo- 
ley the  N.  W.  corner  of  Glenwood  ave.,  and 
Broyles  street,  fronting  40  ft  on  Glenwood 
and  back  140  ft  on  Broyles  st;  the  said 
Moss  Is  to  make  deed  to  said  Cooley  upon 
his  paying  $300  for  said  lot  but  It  Is  un- 
derstood that  said  Moss  is  not  to  make  deed 
until  he  has  sold  the  lot  adjoining  or  the 
two  western  lots  of  the  block.  Whenever  he 
makes  sales  as  above  specified,  he  then  will 
close  the  trade  with  said  Cooley"— signed  by 
each  party.  The  defendant  fails  and  refuses 
to  comply  with  this  agreement,  and  has  sold 
the  lot  described  in  It,  and  disposed  of  it  to 
some  other  person  than  the  plaintiff,  and  has 
put  It  beyond  his  power  to  make  a  deed  to 
the  plaintiff  and  to  comply  with  the  contract 
Plaintiff  has  been  ready,  able,  and  willing  to 
take  and  pay  for  the  land,  and  is  now  ready, 
able,  and  willing  to  do  so,  but  has  not  done  so 
on  account  of  the  failure  of  the  defendant. 
The  defendant  demurred  on  the  following 
grounds:  First  because  the  petition  sets  forth 
no  cause  of  action;  second,  because  it  shows 
no  consideration  for  the  contract  alleged  to 
have  been  entered  into  between  the  parties; 
third,  because  it  does  not  show  that  the  de- 
fendant has  sold  the  lot  adjoining,  or  the  two 
western  lots  of  the  block  referred  to  In  the 
agreement,  and  until  the  selling  of  the  adjoin- 
ing lot  or  the  two  western  lots  no  right  of  ac- 
tion exists,  or  can  exist,  in  the  plaintiff.  The 
court  overruled  the  first  and  second  grounds 
of  the  demurrer,  but  sustained  the  third 
ground,  and  dismissed  the  action.  The  plain- 
tiff filed  a  bill  of  exceptions  and  the  defend- 
ant a  cross-bill. 

C.  D.  Maddox,  for  plaintiff  in  error.  Du 
Bignon  &  Alston,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts).  1. 
The  main  bill  of  exceptions  makes  a  single 
question:  If  the  contract  be  treated  as  valid 
and  binding  on  Moss,  does  not  the  declara- 
tion allege  a  breach,  giving  an  immediate 
right  of  action?  It  has  been  said  that  *'a 
breach  of  contract  may  arise  in  any  one  of 
three  ways,  namely,  by  renunciation  of  lia- 
bility under  the  contract  by  failure  to  per- 
form the  engagement  or  by  doing  something 
which  renders  performance  impossible."  7 
Am.  &  Eug.  Enc.  L.  (2d  Ed.)  149,  150.  If 
an  agreement  is  made  that  one  shall  con- 
vey land  to  another,  and  if  the  former  con- 
veys it  to  a  third  person,  and  thus  puts  it 
out  of  his  power  to  comply  with  his  con- 
tract, the  latter  may  sue  him  without  wait- 
ing for  the  contract  time  to  elapse,  and  with- 
out demanding  a  conveyance.  Bishop  on 
Contracts,  §  1430.  In  Newcomb  v.  Brackett, 
16  Mass.  ICl,  it  was  said:  "A.,  for  a  val- 
uable consideration,  promises  to  convey  land 
to  B.  as  soon  as  B.  should  pay  to  A.  a  cer- 
tain sum  of  money.  A.  couTeys  the  land  to 
a  stranger;  and  it  was  held  that  B.  was  pres- 
ently entitled  to  his  action,  without  pay- 
ment or  tender  of  the  money."    In  Heard  v. 
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Bowers,  23  Pick.  455,  tliis  doctrine  was  pur- 
sued even  to  the  extent  of  holding  that: 
"Where  a  party  stipulates  to  convey  an  es- 
tate to  another  at  a  future  day,  and  in  the 
meantime  conveys  It  to  a  third  person,  he  is 
guilty  of  a  breach  of  his  stipulation;  and  al- 
though he  should  repurchase  the  estate  be- 
fore the  day  named  he  could  not  compel  the 
other  party  to  take  the  land  and  perform 
the  contract  on  his  part;  but  this  rule  does 
not  apply  to  the  case  of  an  Involuntary  dis- 
ability of  a  party  to  perform  his  stipulations, 
which  he  may  remove  previous  to  the  time 
appointed  for  their  performance."  See,  also^ 
Hopkins  T.  Young,  11  Mass.  302;  Lovell  v. 
9t.  Louis  Ins.  Oo.,  Ill  U.  S.  2G4,  4  Sup.  Gt 
890,  28  L.  Bd.  423;  Pohrier  v.  Gravel,  88  CaL 
70,  25  Pac.  962;  1  Addison  on  Contracts  (3d 
Am.  Ed.)  40;  Shaffner  v.  Kllllan,  7  111.  App. 
620;  Howard  v,  Daly,  61  N.  Y.  362,  19  Am. 
Bep.  285;  Gray  y.  Green,  9  Hun,  334;  Smith 
V.  Ga.  Loan  Co.,  113  Ga.  975,  39  S.  E.  410. 
One*  or  two  of  the  cases  dted.  Including  the 
last,  arose  on  a  renunciation  by  one  party 
of  a  continuing  contract  consisting  of  mu- 
tual stipulations.  Voluntarily  to  place  It  be- 
yond one's  power  to  comply  with  a  contract 
constitutes  a  breach  quite  like  the  other 
breach  arising  from  renunciation.  As  to 
what  is  sometimes  called  an  "anticipatory 
breach"  arising  from  the  renunciation  of  a 
contract  of  the  character  referred  to,  and 
the  right  to  bring  an  action  at  once  upon 
the  occurrence  of  such  a  breach,  or  to  treat 
the  contract  as  s'till  binding,  and  wait  until 
the  time  for  performance  arrives,  the  au- 
thorities have  not  always  been  in  perfect 
harmony;  but  this  court  has  followed  the 
line  of  authority  resting  upon  the  leading 
cases  of  Hocbster  v.  De  la  Tour,  2  El.  &  Bl. 
678,  and  Boehm  y.  Horst,  178  TJ.  S.  1,  20 
Sup.  Ct  780,  44  L.  Bd.  953.  The  trial  judge 
erred,  therefore,  in  sustaining  the  third 
ground  of  the  demurrer. 

In  the  brief  for  defendant  In  error  it  is 
said  that  the  declaration  does  not  set  out 
the  time  when  this  sale  occurred,  nor  the 
time  when  Ck>oley  took  advantage  of  it,  so 
as  to  show  whether  he  acted  promptly,  but 
no  such  point  was  made  in  the  demurrer. 

2,  8.  The  cross-bill  of  exceptions  assigns 
error  in  overruling  the  other  two  grounds  of 
the  demurrer.  An  examination  of  the  con- 
tract sued  on  will  show  that  Moss  agreed  to 
sell  to  Cooley  a  certain  lot,  and  to  make  him 
a  deed  upon  his  paying  $300,  **but  it  is  un- 
derstood that  said  Moss  Is  not  to  make  deed 
until  he  has  sold  the  lot  adjoining  or  the 
two  western  lots  of  the  block.  Whenever  he 
makes  sales  as  above  specified,  he  then  will 
close  the  trade  with  said  Cooley."  Cooley 
made  no  agreement  or  promise  to  do  any- 
thing, nor  was  any  consideration  stated  in 
the  contract  Inasmuch  as  a  valuable  con- 
sideration is  one  of  the  essentials  of  a  valid 
contract.  It  follows  that  in  an  action  upon  it 
the  burden  of  proof  is  upon  the  plaintiff  to 


show  a  consideration;  and  where  the  instru- 
ment sued  on  is  a  simple  contract,  and  is 
not  itself  sufficient  to  show  a  consideration, 
it  is  incumbent  on  the  plaintiff  to  allege  and 
prove  that  there  was  one.  6  Am.  &  Eng.  Enc. 
L.  (2d  Ed.)  763;  4  Enc.  &  Pr.  92a  Certain 
instruments  Import  a  consideration,  and  the 
production  of  such  an  instrument  alone  fur- 
nishes prima  facie  evidence  of  a  considera- 
tion, and  casts  upon  the  defendant  the  bur- 
den of  proving  want  or  failure  of  it  Such 
bills  and  notes  as  under  the  law  merchant 
import  a  consideration  would  be  an  illustra- 
tion of  this  class  of  instruments.  Sealed  in- 
struments Import  a  consideration.  At  com- 
mon law  the  presumption  of  a  consideration 
for  specialties  was  conclusive.  In  some  of 
the  United  States  all  contracts  made  in  writ- 
ing and  signed  by  the  party  to  be  charged 
thereby  are  declared  by  statute  to  import 
a  consideration.  6  Am.  &  Eng.  Enc.  L.  (2d 
Ed.)  762,  763;  Bowland  v.  Harris,  55  Ga.  141. 
Except  in  instances  of  this  character,  how- 
ever, the  rule  above  announced  applies.  In 
Morrow  v.  Southern  Express  Co.,  101  Ga. 
810,  28  S.  E.  998,  it  was  said:  *'Where  mu- 
tual promises  are  relied  upon  as  a  considera- 
tion to  support  a  contract,  the  obligations 
of  the  contract  must  be  mutually  binding 
upon  the  respective  parties;  and  if  one  as- 
sume under  such  an  agreement  to  do  a  spe- 
cial act  beneficial  to  another,  and  that  other 
under  the  terms  of  the  contract  is  under  no 
obligation  to  perform  any  act  of  correspond- 
ing advantage  to  the  former,  the  agreement 
is  without  such  consideration  as  will  sup- 
port the  promise  of  the  party  assuming  to 
perform."  See,  also,  McCaw  Manufacturing 
Co.  V.  Felder,  115  Ga.  408,  41  S.  E.  664;  Har- 
rison V.  Wilson  Lumber  Co.,  119  Ga.  6,  45 
S.  E.  730;  Huggins  v.  Southeastern  Lime  Co., 
121  Ga.  311,  48  S.  B.  933;  Swindell  v.  First 
National  Bank,  121  Ga.  714,  49  S.  B.  673; 

Swan  Oil  Co.  v.  Linder,  123  Ga. ,  51  S.  B. 

622,  7  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  114.  A 
decision  in  regard  to  an  option  to  purchase 
real  estate  will  be  found  in  Frank  v.  Strat- 
ford-Hancock Co.  (Wyo.)  77  Pac.  134,  67  L. 
R.  A.  571.  It  is  true  that  the  instrimient 
sued  on  begins  with  the  words,  "This  agree- 
ment made  this-  day  between  A.  J.  Moss  and 
J.  L.  Cooley,"  and  is  signed  by  both  parties. 
But  Cooley  nowhere  agrees  or  promises  to 
do  any  act  or  binds  himself  in  any  way.  He 
does  not  agree  to  take  the  lot  or  to  pay  the 
purchase  price.  Suppose  that  Cooley  had  an- 
nounced that  he  was  unwilling  to  take  the 
lot  there  is  no  promise  or  agreement  on  his 
part  contained  In  the  paper  on  which  Moss 
could  have  brought  an  action;  nor  does  any 
agreement  on  his  part  at  any  time  appear. 
It  was  in  the  nature  of  an  agreement  be- 
tween the  two  by  which  Cooley  was  to  have 
an  option  or  right  to  buy  the  lot  and  Moss 
was  to  sell  it  to  him  at  a  certain  price.  Moss 
agreed  that  when  he  had  sold  certain  other 
lots  ''he  then  will  close  the  trade  with  said 
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Oooley.**  But  there  is  no  agreement  that 
Cooley  win  then  close  the  trade  with  Moss, 
Nor  Is  there  any  other  promise  or  agreement 
on  Cooley'a  part  which  would  furnish  a  con- 
sideration for  the  agreement  of  Moss.  Mu- 
tual agreements  or  promises  may  furnish  a 
consideration  one  for  the  other,  but  where 
one  party  does  all  the  promising  and  agree- 
ing the  mere  fact  that  the  other  signs  his 
name  to  the  paper  is  not  sufficient  to  con- 
stitute an  agreement  on  his  part  The  in- 
strument construed  in  Harrison  y.  Wilson 
Lumber  Co.,  supra,  was  very  similar  in  these 
respects  to  the  one  now  under  consideration. 
It  began  with  the  words,  "This  agreement, 
made  in  triplicate,  and  entered  into  this 
February  13th,  1902,  between  Harrison  & 
Garrett,  of  Forsyth  County,  Ga.,  parties  of 
the  first  part,  and  the  Wilson  Lumber  Co., 
Ltd.,  of  Toronto,  Ontario,  parties  of  the  sec- 
ond part"  It  then  stated  that  Harrison  & 
Garrett  agreed  to  furnish  a  sawmill,  and  cut 
to  the  order  of  the  Wilson  Lumber  Company, 
and  to  edge  and  trim  in  a  good  workmanlike 
manner,  as  called  for  by  the  lumber  market, 
e«ch  logs  to  be  furnished  to  the  mill  desir- 
able to  the  Wilson  Lumber  Company  at  dif- 
ferent places  in  Dawson  and  Pickens  coun- 
ties, for  which  Harrison  &  Garrett  were  to 
receive  for  such  services  $2.50  per  thousand 
feet  board  measure  for  all  lumber  so  sawed 
and  accepted  by  the  Wilson  Lumber  Com- 
pany. Lumber  badly  and  improperly  manu- 
factured should  fall  upon  Harrison  &  Gar- 
rett who  were  to  run  out  all  lumber  on 
trucks  at  no  expense  to  the  Wilson  Lumber 
Company,  when  the  amount  of  such  cut  was 
30,000  feet  or  more;  and  the  contract  was  to 
remain  in  force  until  such  timber  "as  will 
have  been  bought  by  the  parties  of  the  sec- 
ond part  is  cut  unless  mutually  agreed  upon 
by  both  parties  hereto.''  Each  of  the  parties 
signed  this  instrument  But  it  was  held  to 
be  unilateral. 

The  fact  of  bringing  this  suit  for  damages 
cannot  be  considered  as  an  acceptance  and 
agreement  on  the  part  of  the  plaintiff,  if  for 
no  other  reason,  because  it  shows  on  its  face 
that  the  defendant  had  abandoned  the  con- 
tract or  violated  it,  and  rendered  compliance 
Impossible  before  the  declaration  was  filed. 
It  could  not  amount  to  the  closing  of  a  con- 
tract alleged  to  have  already  been  rendered 
impossible  of  performance  by  the  defendant 
This  does  not  conflict  with  the  ruling  in 
Black  V.  Maddox,  104  Ga.  157,  30  S.  E.  723, 
or  that  in  Sivell  v.  Hogan,  119  Ga.  167,  46 
8.  B.  67.  We  are  of  the  opinion,  therefore, 
that  the  trial  judge  erred  in  not  sustaining 
the  demurrer  on  the  first  and  second  grounds. 
He  correctly  dismissed  the  case,  though  we 
cannot  agree  with  blm  as  to  the  reason  for 
so  doing.  In  Wellmaker  v.  Wheatley,  123 
Ga.  201,  51  S.  E.  436,  there  were  mutual 
promises  to  furnish  a  consideration. 

Judgment  reversed  on  both  bills  of  excep- 
tions. All  the  Justices  concurring,  except 
SIMMONS,  a  J.,  absent 


(128  Oa.  5C9> 
STEED  T.  STATE, 
(Supreme  Court  of  Georgia.    Aug.  2,  1905.) 

1.  Cbiminal  Law— Appeal— Assiqnkent  ov 
Ebbos. 

An  assignment  of  error  In  a  motion  for  a 
new  trial  that  "the  court  erred  in  charging  the 
law  of  conspiracy  in  said  case,  there  being  no 
evidence  to  sustain  the  same,  is  too  general 
and  indefinite  to  raise  any  question  for  de- 
cision. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  §  2366.] 

2.  Same— Instructions. 

A  party  cannot  complain  of  the  court's 
failure  to  charge  upon  a  particular  theory, 
when  his  counsel,  in  response  to  a  question  ad- 
dressed to  him  by  the  court  stated  that  he  did 
not  desire  an  instruction  on  such  theory.  A 
party  cannot  complain  of  an  error  which  his 
own  conduct  has  induced.  Quattlebaum  v. 
State,  46  S.  B.  677.  119  Ga.  433  (2) ;  Harris 
V.  SUte,  47  S.  B.  520,  120  Ga.  169;  Robinson 
V.  State,  47  S.  B.  968,  120  Ga.  312  (2) ;  Nixon 
V.  State.  48  S.  E.  966.  121  Ga.  144  (3).  Hor- 
ton  V.  State.  47  S.  E.  969,  120  Ga.  307.  differs 
from  the  present  case  and  from  those  cited  in 
that  the  counsel  merely  contended  to  the  jury 
that  manslaughter  was  not  involved,  and  did 
not  make  directly  to  the  judge  any  statement 
which  brought  about  the  failure  to  charge  upon 
the  law  of  that  offense. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Criminal  Law,  $  3008.] 

3.  Same. 

Failure  to  give  an  instruction  on  the  8ub< 
ject  of  impeachment  of  witnesses,  in  the  ab- 
sence of  a  pertinent  and  proper  request,  is  not 
cause  for  a  new  trial.  Baker  v.  State,  48  S.  . 
E.  967,  121  Ga.  189,  and  cit ;  Phillips  v.  State, 
49  S.  B.  290,  121  Ga.  358,  and  cit ;  Horton 
V.  State,  47  S.  E,  969,  120  Ga.  309. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law.  $  1999 :  vol.  15.  Cent 
Dig.  Criminal  Law,  |§  2210.  2216.] 

4.  Same  — New  Tbial— Newly  Discovered 
Evidence. 

The  alleged  newly  discovered  evidence  was 
impeaching  in  its  nature,  as  well  as  cumulative ; 
and,  there  being  some  evidence  to  warrant  the 
verdict,  the  discretion  of  the  trial  judge  in  over- 
rnliug  the  motion  for  a  new  trial  will  not  be 
controlled. 

[Bd.  Note. — For  cases  In  point,  see  voL  15, 
Cent  Dig.  Criminal  Law,  §§  3068,  3069.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Carroll  Conn- 
ty;  R.  W.  Freeman,  Judge. 

Orville  alias  Buster  Steed  was  convicted 
of  murder,  and  brings  error.    Affirmed. 

Hamrick  &  Smith,  for  plaintiff  in  error. 
J.  B.  Terrell,  Sol.  Gen.,  for  the  State. 

COBB,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C.  J., 
absent 


(123  Oa.  570) 


GROVES  V.  STATE. 


(Supreme  Court  of  Georgia.    Aug.  1,  1905.) 

1.  Gaminq  ~  Maintaiminq  House— Instruc- 
tions. 

On  the  trial  of  an  indictment  for  keeping 
a  gaming  bouse  it  is  not  error,  where  such  a 
charge  was  warranted  either  by  the  evidence  or 
the  statement  of  the  accused,  to  instruct  the 
jury  that  if  the  accused  loaned  money  to  an- 
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other  person  for  the  purpose  of  maintaining:  a 
gSiming  house,  and  after  the  loan  was  made  the 
accused  yisited  the  gaming  house,  and  *'did  any- 
thing towards  keeping  and  maintaining  such 
house  and  room  so  kept  and  maintained  *  *  * 
for  the  purpose  of  gaming,  he  [the  accused] 
would  be  equally  guilty  with  [the  person  to 
whom  the  money  was  loaned],  inasmuch  as 
keeping  and  maintaining  a  gaming  house  in 
Georgia  is  a  misdemeanor,  and  all  persons  con- 
cenied  in  such  keeping  and  maintaining  are 
principals." 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Gaming,  §  207.] 

2.  Samb— Instructions. 

Where  the  Indictment  contained  a  count 
charging  the  accused  with  gaming,  it  was  not 
error  to  charge  that  'Mt  is  not  essential  to  the 
state's  case  for  the  state  to  prove  that  he  both 
played  and  bet  for  money.  If  he  played  or  bet 
for  money  contrary  to  the  laws  of  the  state  as 
contained  in  the  bill  of  indictment,  the  state 
would  be  authorized  to  demand  at  yonr  hands  a 
verdict  of  guilty."  Stripped  of  all  confusion, 
this  was  eouivalent  to  charging  that  one  may 
be  guilty  of  gaming  if  he  bet  on  the  result  of  a 
game,  though  he  be  not  a  player;  and  this  is  a 
sound  principle  of  law.  jParmer  t.  State,  16 
S.  B.  937,  91  Ga.  152. 
8.  Same— Evidence. 

Evidence  that  the  accused  played  games  of 
chance  for  money  in  a  gaming  room,  that  on 
stated  occasions  he  "presided  over  a  crap  table" 
in  the  room,  and  that  when  visitors  applied  for 
admission  to  tiie  room  they  were  admitted  some- 
times by  the  accused  and  sometimes  by  another 
person,  who  seemed  to  be  equal  with  him  in 
authority  over  the  room,  coupled  with  an  ad- 
mission by  the  accused  that  he  had  loaned  a 
sum  of  money  to  this  other  person  for  the  pur- 
pose of  operating  a  gambling  room,  and  that  he 
frequently  visited  the  room  in  order  to  "look 
after  his  money,"  was  sufficient  to  authorize  a 
general  verdict  of  guilty  on  an  indictment  con- 
taining three  counts,  viz.,  keeping  a  gaming 
house,  keeping  a  gaming  table,  and  gaming. 
4.  Same— INBTBUCTIONS. 

The  exceptions  to  specified  portions  of  the 
charge  of  the  court  on  the  ground  that  they 
were  not  warranted  by  the  evidence  are  with- 
out merit. 
(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Macon;  Robt 
Hodges*  Judge. 

W.  C.  Groves  was  convicted  of  keeping  a 
gaming  house,  and  brings  error.    Affirmed. 

John  R.  Cooper,  for  plaintiff  in  error.  Wnu 
Branson,  Sol.  Gen.,  for  the  State. 

CANDLBR,  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  SIMMONS, 
O.  Jn  absent 
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CBEDILLO  et  al.  t.  CREDILLE  et  aL 
(Supreme  Court  of  Georgia.    Aug.  3,  1905.) 

1.  Wills— Contest— De VISA viT  Vel  Non. 

Upon  the  trial  before  a  jury  of  an  issue 
of  devisavit  vel  non,  when  in  the  paper  pro- 
pounded as  the  will  the  alleged  testator  has  not 
left  his  property  to  strangers,  but  to  one  of  his 
sons  and  such  son's  wife  and  children,  the  prin- 
ciple laid  down  in  the  latter  clause  of  section 
3258  of  the  Civil  Ck>de  of  1895  is  not  applicable, 
and  it  is  erroneous  to  give  it  in  charge. 
2l  Same— Burden  of  PBoor. 

Upon  the  trial  of  such  an  issue  the  burden 
in  the  first  instance  is  upon  the  propounder  of 
the  slleged  will  to  make  out  a  prima  facie  case 


by  showing  the  factum  of  the  will,  and  that  at 
the  time  of  its  execution  the  testator  apparent- 
ly had  sufficient  mental  capacitr  to  make  it, 
and,  in  making  it,  acted  freely  and  voluntarily. 
When  this  is  done,  the  burden  of  proof  shifts 
to  the  caveators. 

[Ed,  Note. — For  cases  in  point,  see  vol.  49, 
C^nt.  Dig.  Wills,  §  101.] 

3.  Same— Declarations  of  Testator, 

Declarations  of  the  testator,  made  within 
a  few  months  after  the  date  when  the  alleged 
will  purports  to  have  been  executed,  to  the 
effect  that  he  had  not  made  a  will,  and  that,  if 
he  had  signed  a  paper  purporting  to  be  one, 
he  did  not  know  what  he  was  doing,  are  ad- 
missible in  evidence,  not  *aa  evidence  of  the 
truth  of  the  facts  so  stated,  nor  as  evidence 
that  any  fraud  was  practiced  upon  him  or  any 
undue  influence  exerted  over  him  in  the  matter, 
nor  as  evidence  that  he  had  revoked  the  will, 
but  simply  for  the  purpose  of  showing  the  state 
of  his  mind  when  the  paper  purporting  to  be 
his  will  wss  executed,  and  whether  or  not  he 
then  had  sufficient  mental  capacity  to  make  a 
will,  or  was  then  in  such  a  mental  condition  as 
to  be  easily  and  unduly  influenced  by  another. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  S  133.] 

(Syllabus  by  the  C:k>urt) 

Error  from  Superior  Ck>urt,  Greene  Ck>unty; 
H.  G.  Lewis,  Judge. 

Action  by  A.  A.  CrediUe  and  others  against 
W.  F.  Credllle,  executor,  and  others.  Judg- 
ment for  plaintifCs,  and  defendants  bring  er- 
ror.   Reversed. 

Saml.  H.  Sibley  and  Jas.  B.  &  Noel  P.  Park, 
for  plaintiffs  in  error.  James  Davison,  for 
defendants  in  error. 

FISH,  P.  X  Beuben  A.  Credille  died  Sep- 
tember 8,  1902,  aged  76  years,  leaving  as  bis 
next  of  kin  four  sons  and  two  daughters,  all 
of  age.  On  the  10th  of  October  thereafter  a 
paper  purporting  to  be  bis  last  will  and  tes- 
tament was  probated  in  common  form  by 
his  son  W.  Florence  Credille,  the  date  of  its 
execution  being  February  27,  1902.  In  it 
the  testator  gave  the  bulk  of  his  property, 
consisting  of  his  old  homestead  of  650  acres 
of  land,  to  this  son,  his  wife  and  children. 
He  gave  nothing  to  his  other  children,  except 
to  one  other  son,  to  whom  he  bequeathed  a 
feather  bed  and  pillows.  W.  Florence  Cre- 
dille was  named  as  sole  executor  in  this  in- 
strument Some  months  after  the  probate 
the  other  three  sons  and  one  of  the  daugh* 
ters  of  the  testator  brought  a  petition  in  the 
court  of  ordinary  to  set  aside  and  cancel 
this  will  against  W.  Florence  Credille,  as 
executor  and  as  an  individual,  and  bis  wife, 
Mrs.  Annie  Credille,  and  their  seven  minor 
children,  naming  them.  In  the  petition  it 
was  charged  that  at  the  time  the  alleged 
will  purported  to  have  been  executed  Reuben 
A.  Credille  was  paralyzed,  and  was  totally 
lacking  in  capacity,  both  mentally  and  phys- 
ically, to  make  and  execute  a  will;  that  at 
the  date  of  the  paper  purporting  to  be  his 
will  he  was  sick  and  in  bed  at  the  home  of 
W.  Florence  Oedille,  and  entirely  under  his 
influence;  that  if  he  signed  such  paper  at 
all  lie  was  moved  thereto  by  undue  influ- 
ence exerted  over  him  by  said  W.  Florence 


Ga.) 


OBBDILLB  T.  ORBIDILL& 


Chredille;  tbat  if  he  signed  said  wUl  it  was 
not  his  will,  because  fraud  was  practiced  up- 
on him,  by  which  he  was  made  to  believe 
that  he  was  signing  an  entirely  different  In- 
strument, and  that  the  instrument  probated 
was  a  paper  of  which  the  deceased  knew 
nothing;  and  that  this  imposition  was  prac- 
ticed upon  him  by  W.  Florence  Credllle.  W. 
Florence  Credllle  was  appointed  guardian  ad 
litem  for  his  children,  and  the  defendants 
answered,  denying  the  charges  of  the  peti- 
tion, and  alleging  ttiat  at  the  date  of  the  will 
the  testator  was  of  sound  mind  and  dispos- 
ing memory  and  fully  capacitated  to  make  a 
will,  and  did  make  the  will  In  question  unin- 
fluenced by  any  of  the  defendants,  or  by 
any  other  person,  and  of  his  own  free  will 
and  mind.  The  case  thus  made  was  appeal- 
ed by  consent  from  the  court  of  ordinary  to 
the  superior  court,  where  it  was  tried,  the 
trial  resulting  In  a  verdict  and  Judgment  in 
favor  of  the  caveators  and  setting  aside  the 
wilt.  The  defendants  moved  for  a  new  trial, 
which  was  refused,  and  they  excepted. 

1.  Upon  the  trial  the  court  gave  section 
8258  of  the  Civil  Code  of  1895  in  charge  to 
the  jury.  That  section  reads  as  follows:  "A 
testator,  by  his  will,  may  make  any  disposi- 
tion of  his  property  not  inconsistent  with  the 
laws  or  contraiy  to  the  policy  of  the  state; 
he  may  bequeath  his  entire  estate  to  stran- 
gers, to  the  exclusion  of  his  wife  and  chil- 
dren,l^bat  in  such  case  the  will  should  be 
closely  scrutinized,  and,  upon  the  slightest 
evidence  of  aberration  of  intellect,  or  collu- 
sion or  fraud,  or  any  undue  influence  or  un- 
fair dealing,  probate  should  be  refused.** 
One  ground  of  the  motion  for  a  new  trial  al- 
leges that  the  court  erred  in  giving  this  in- 
struction, the  assignment  of  error  being  that 
the  facts  of  the  case  did  not  authorize  it, 
and  that  it  tended  to  prejudice  the  case  of 
the  propounders  in  the  minds  of  the  jury. 
We  think  a  new  trial  should  Imve  been  grant- 
ed upon  this  ground  of  the  motion.  The 
testator  did  not  leave  his  property  to  stran- 
gers, but  to  his  son  Florence  and  his  wife 
and  children;  and  the  strict  rule  that  upon 
the  sllghest  evidence  of  aberration  of  intel- 
lect, or  collusion  or  fraud,  or  any  undue  in* 
fluence  or  unfair  dealing,  probate  of  the  will 
should  be  refused,  which  is  applicable  to 
cases  in  which  a  testator  leaves  bis  prop- 
erty to  strangers  to  the  exclusion  of  his  vrife 
and  children,  should  not  have  been  given  in 
charge.  The  contention  that,  if  there  were 
error.  It  was  harmless,  as  the  evidence  show- 
ed that  the  testator  did  not  leave  his  prop- 
erty to  strangers,  and  therefore  the  jury 
would  understand  that  this  rule  or  principle 
was  not  applicable  to  the  case  before  them, 
is  in  conflict  with  the  decision  of  this  court 
in  Wetter  v.  Habersham,  GO  Ga.  193.  There 
a  testatrix,  who  left  no  children  or  descend- 
ants of  children,  bequeathed  the  bulk  of  her 
property  to  strangers,  and  so  bequeathed  all 
of  it,  **if  the  word  'strangers*  be  taken  to 
mean  any  persons  not  bearing  the  relation- 


ship of  husband  and  wife  or  children.*'  It 
was  held  that  as  the  heirs  at  law  of  the  tes- 
tatrix, who  were  contesting  the  will,  were 
lier  remote  or  collateral  kindred,  it  was  er- 
roneous to  give  in  charge  to  the  jury  the 
latter  clause  of  this  section  of  the  Code.  If 
it  is  erroneous  to  give  it  in  charge  in  a  case 
in  which  both  the  legatees  and  the  kindred 
excluded  by  the  will  stand,  relatively  to  the 
testatrix,  upon  the  footing  of  strangers,  tlieu 
it  must  follow  that  it  is  equally  erroneous  to 
give  it  in  charge  in  a  case  where  both  the 
legatees  and  the  kindred  excluded  stand  up- 
on the  footing  of  children.  The  evidence  up- 
on which  the  will  in  the  present  case  was  set 
aside  by  no  means  demanded  such  a  verdict, 
and  the  giving  of  this  erroneous  instruction 
requires  the  grant  of  a  new  trial. 

2.  Another  ground  of  the  motion  was  that 
the  court  erred  in  charging  as  follows:  "The 
burden  of  proof  in  the  case  rests  upon  the 
propounders  of  the  will  in  the  flrst  instance. 
In  the  opening  of  the  case  the  burden  of 
proof  is  upon  Florence  Credllle  to  propound 
the  will,  and  he  is  here  to-day  asking  that 
the  will  be  sustained  as  a  valid  will.  The 
burden  rests  upon  him  to  show  that  the  pa- 
per was  executed,  and  to  show  the  capacity 
of  the  testator."  There  was  no  error  in  this 
charge.  It  was  in  accordance  with  the  de- 
cisions of  this  court  in  E^ans  v.  Arnold,  52  • 
Ga.  169,  and  Wetter  v.  Habersham,  supra. 
All  that  the  propounders  of  a  will  have  to  do 
in  a  case  like  this  is  to  make  out  a  prima 
facie  case;  that  is,  to  show  the  factum  of 
the  will,  and  that  at  the  time  of  its  execu- 
tion the  testator  apparently  had  sufficient 
mental  capacity  to  make  it,  and  in  making  it 
acted  freely  and  voluntarily.  But  they  must 
do  this  much  before  the  onus  is  shifted  to 
the  caveators.  In  Thompson  v.  Davitte,  59 
Ga.  472,  475,  Bleckley,  J.,  said:  "The  truth 
is  that  what  the  propounders  have  to  carry 
on  the  score  of  sanity  and  freedom  is  more 
in  the  nature  of  ballast  than  of  cargo.  It  is 
just  burden  enough  to  sail  with;  no  more." 
In  Freeman  v.  Hamilton,  74  Ga.  317,  where 
the  paper  propounded  as  a  will  was  attacked 
upon  grounds  similar  to  those  Involved  in  the 
present  case,  it  was  held  that  while  a  charge 
that,  '*when  a  paper  is  presented  to  the  court 
purporting  to  be  a  will  it  must  be  satisfac- 
torily shown  to  the  jury  that  the  person  mak- 
ing it  had  legal  capacity  to  make  it,  that  it 
was  freely  and  voluntarily  made,  that  it  is  a 
fair  and  legal  expression  of  the  intention;  the 
burden  of  proof  is  on  the  person  offering 
it" — ^was  correct  as  far  as  it  went,  the  court 
should  have  gone  further,  and  added  "that 
when  the  propounder  showed  the  testamen- 
tary capacity  of  the  testator,  and  that  the 
will  was  made  freely  and  voluntarily,  then 
the  onus  was  charged,  and  the  burden  of 
proof  was  on  the  caveators  to  make  their 
grounds  of  objection  good.*'  In  the  case  un- 
der consideration  it  appears  from  the  charge 
of  the  court,  contained  in  the  record,  that 
the  instruction  complained  of  was  carefully 
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qualified  in  accordance  with  the  decision  Just 
above  cited, 

3.  The  motion  for  a  new  trial  also  com- 
plained of  the  admission  in  evidence  of  va- 
rious declarations  made  by  the  testator  after 
the  date  when  the  paper  purporting  to  be 
hie  will  appears  to  have  been  executed.  One 
of  these  declarations  was  to  the  effect  that 
he  had  not  made  a  will.  Two  others  were 
that  he  never  made  a  will  in  his  life,  and 
the  other  was  that  he  understood  there  was 
what  was  supposed  to  be  a  will  he  had  made 
in  Greensboro,  and  he  wanted  the  person  to 
whom  the  declaration  was  made  to  bear  wit- 
ness, if  he  (the  testator)  had  signed  such  a 
paper,  he  didn't  know  anything  about  what 
he  was  doing.  These  declarations  were  ad- 
missible, not  as  evidence  of  the  facts  which 
they  purported  to  declare,  nor  as  evidence 
that  any  fraud  was  practiced  upon  the  tes- 
tator, or  any  undue  influence  exercised  over 
him,  nor  as  evidence  of  a  revocation  of  any 
will  that  he  might  have  made,  but  as  tend- 
ing to  show  the  state  of  his  mind  when  the 
paper  purporting  to  be  his  will  was  executed, 
and  whether  he  then  had  sufficient  capacity 
to  make  a  will,  or  was  then  in  such  a  mental 
condition  as  to  be  easily  and  unduly  influ- 
enced by  another.  Dennis  v.  Weekes,  61  Ga. 
24;  Mallery  v.  Young,  94  Ga.  804,  22  S.  B. 
142.  The  court  very  carefully  and  fully  in- 
structed the  Jury  as  to  the  purpose  for  which 
these  declarations  were  admissible  and  the 
purposes  for  which  they  were  not  admissible, 
and  plainly  told  them  that  such  declarations 
could  not  be  considered  as  evidence  to  show 
that  the  paper  was  not  executed,  or  that 
fraud  and  undue  influence  were  practiced 
upon  the  testator,  or  for  the  purpose  of  re- 
voking the  will,  and  that  these  declarations 
were  no  proof  of  the  facts  stated  therein. 
There  was  no  error  in  admitting  them  for 
the  purpose  to  which  the  court  limited  their 
consideration  by  the  jury. 

The  other  grounds  of  the  motion  are  the 
general  ones  and  grounds  of  the  same  na- 
ture, complaining  that  the  verdict  was  con- 
trary to  various  quoted  extracts  from  the 
charge  of  the  court 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  O.  J.,  absent 
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EDWARDS  V.  STATE. 
(Supreme  Ck)urt  of  Greorgia.    Aug.  1,  1905.) 

1.  Statutes  —  Intoxicating  Liquors  — Spe- 
cial Legislation. 

Under  the  decision  in  Papworth  v.  State, 
81  S.  E.  402,  103  Ga.  86.  and  later  cases,  the 
act  of  September  12,  1881  (Acta  1880-81,  p. 
608),  prohibiting  the  sale  of  spirituous,  malt,  or 
intoxicating  liquors  within  the  limits  of  Jeffer- 
son county,  was  unconstitutional. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Oent.  Dig.  Statutes,  $$  79^1.] 

2.  Sake— Sale  Without  License. 

While  the  offense  of  retailing  spirituous 
Uquors  without  a  license  cannot  be  properly 
charged  againat  one  who  sells  such  liquors  in  a 


county  where  prohibition  exists  under  a  valM 
statute,  such  offense  can  be  committed  in  a 
county  where  prohibition  does  not  exist,  for  the 
reason  that  a  special  act  attempting  to  provide 
for  prohibition  therein  was  Itself  unconstitu- 
tional. 
3.  BvinBNOB— Judicial  Notice. 

This  court  will  take  judicial  notice  of  the 


dates  fixed  by  legislative  enactment  for  the  be- 
,       ■  _  of  the 
of  the  state. 


ginning 


sessions  of  Uie  superior  courts 


[Ed.  Note. — ^For  cases  In  point,  see  vol.  20, 
Gent.  Dig.  Evidence,  $  56.] 

4.  Indictment— Date  or  Oftense. 

Where  a  special  presentment  was  returned 
at  the  November  term,  1903,  of  the  superior 
court  of  Jefferson  county,  which  begins  its  ses- 
sion on  November  12th,  and  charged  that  an 
offense  was  committed  on  November  8,  1903, 
this  was  sufficient  to  show  that  the  alleged  date 
of  the  offense  was  prior  to  the  return  of  the 
presentment 

5.  Intoxicating  Liquobs— Illegal  Sals. 

The  verdict  was  supported  by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jefferson  Coun- 
ty; H.  M.  Holden,  Judge. 

Fannie  Edwards  was  convicted  of  selling 
liquor  without  a  license,  and  brings  error. 
Affirmed. 

A  special  presentment  was  returned 
against  Fannie  Edwards  for  selling  liquor 
without  a  license  in  Jefferson  county.  The 
offense  was  charged  to  have  been  commit- 
ted on  November  8,  1903.  The  presentment 
was  returned  at  the  November  term,  ^903, 
of  Jefferson  superior  court  The  case  was 
tried  in  the  county  court  A  demurrer  was 
filed  to  the  presentment  on  two  grounds: 
First  Because  it  was  based  on  the  general 
law  of  the  state  as  embodied  in  section  431 
of  the  Penal  Code  of  1895,  which  makes  it 
criminal  to  retail  without  a  license,  and  with- 
out taking  the  oath  required  by  law;  the 
objection  urged  being  that  there  was  at  the 
time  in  force  in  Jefferson  county  a  local 
law  which  made  the  sale  of  intoxicating  liq- 
uors v^thln  that  county  penal,  and  no  license 
could  have  been  obtained.  Second.  Because 
it  does  not  affirmatively  appear  from  the 
presentment  that  the  crime  alleged  to  have 
been  committed  was  prior  to  the  finding  of 
such  presentment  The  demurrer  was  over- 
ruled. The  evidence  was  clear  that  the  de- 
fendant sold  a  half  pint  of  whisky  to  cer- 
tain persons  for  50  cents.  The  defendant 
was  convicted,  and  carried  the  case  to  the 
superior  court  by  writ  of  certiorari.  On  the 
hearing  the  certiorari  was  overruled,  and 
the  defendant  excepted. 

Phillips  &  Phillips,  for  plaintiff  in  error. 
Alfred  Herrington,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  (after  stating  the  facts). 
1,  2.  It  is  contended  on  behalf  of  the  plain- 
tiff in  error  that  by  the  act  of  September  12, 
1881  (Acts  1880-81,  p.  608),  the  sale  or  fur 
nishing  of  spirituous,  malt,  or  intoxicating 
liquors  within  the  limits  of  Jefferson  coimty 
was  prohibited,  and  therefore  there  could  be 
no  indictment  and  conviction  for  selling  llq- 
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nor  without  a  Uceoae  in  fhat  county.  Where, 
by  a  yalid  subsisting  law,  the  sale  of  liquor 
is  entirely  prohibited  in  a  county,  the  provi- 
sions of  the  general  law  requiring  retailers 
of  liquor  to  obtain  a  license  and  making  it 
penal  to  sell  without  a  license  have  no  ap- 
plication. An  indictment  and  conviction  for 
retailing  liquors  without  a  license  In  such  a 
county  cannot  be  had.  Patton  v.  State,  80 
Ga,  714,  6  S.  B.  273;  Batty  v.  State,  114  Ga. 
79,  39  S.  E.  918;  Collins  v.  State,  114  Ga.  70, 
39  &  E.  91d.  But  if  there  is  no  valid  act  pro- 
hibiting the  sale  of  liquor  in  the  county,  then 
the  general  law  making  it  penal  to  retail 
without  a  license  applies.  The  act  of  1881, 
prohibiting  the  sale  of  spirituous,  malt,  or 
intoxicating  liquors  in  Jefferson  county  was 
unconstitutional,  under  the  ruling  in  Pap- 
worth  V.  State,  103  Ga.  36,  31  S.  B.  40S,  be- 
ing violative  of  that  clause  of  the  Constitu- 
tion prohibiting  special  legislation  in  any 
case  for  which  provision  has  been  made  by  an 
existing  general  law.  If  the  question  decided 
in  the  Papworth  Case  were  now  for  deter- 
mination for  the  first  time,  it  might  involve 
serious  consideration  as  to  whether  some  of 
the  members  of  this  court,  as  now  constitut- 
ed, would  follow  the  reasoning  of  the  ma- 
jority in  that  case,  or  that  set  forth  in  the 
dissenting  opinion  of  Mr.  Justice  Little.  It 
is  due  to  Mr.  Presiding  Justice  Fish  and  Mr. 
Justice  Cobb  to  say  that  they  are  still  of  the 
opinion  that  the  views  of  the  majority  of 
the  court  in  the  Papworth  Case  were  correct 
That  decision,  however,  has  been  followed  a 
number  of  times.  See  O'Brien  v.  State,  109 
Ga.  51,  35  S.  E.  112;  Embry  v.  State,  100 
Ga.  61,  35  S.  B.  116;  Tinsley  v.  State,  109 
Ga,  822.  35  S.  B.  303;  Smith  v.  State.  112 
Ga.  291.  37  S.  B.  441;  Griffin  v.  Eaves,  114 
Ga.  65,  39  S.  E.  913;  Harris  v.  State,  114 
Ga.  436,  40  S.  B.  315;  Hancock  v.  State,  114 
Ga.  439.  40  S.  B.  317.  It  is  true  that  In  no 
case  has  the  decision  in  Papworth  v.  State 
been  affirmed  by  the  entire  bench  of  six  Jus- 
tices, and  sometimes  decisions  of  a  less  num- 
ber of  Justices  are  spoken  of  lightly,  as  if 
they  scarcely  ranked  as  decisions  at  all. 
This  is  a  mistake.  Decisions  of  less  than 
six  Justices  are  nevertheless  decisions  of  the 
Supreme  Court  Where  all  six  Justices  can- 
cur  in  a  decision,  it  cannot  be  overruled  or 
materially  modified  except  upon  review,  and 
then  only  with  the  concurrence  of  all  the 
Justices.  Decisions  rendered  by  a  less  num- 
ber of  Justices  do  not  require  formal  review 
or  the  concurrence  of  six  Justices  to  overrule 
or  modify  them.  Still  they  are  decisions  of 
this  court,  rendered  after  due  deliberation, 
and  should  have  weight  as  such.  Civ.  Code 
1895.  $  5588;  Acts  1896,  p.  44,  5  5.  While  all 
courts  may  sometimes  find  It  necessary  to 
modify  or  reverse  their  rulings,  it  is  desira- 
ble that  their  decisions  should  be  as  uniform 
and  as  stable  as  practicable.  They  become 
rules  of  law,  on  which  the  public  rely  and 
act  &ncl  confusion  may  arise  from  too  great 
readiness  >to   overturn   former    rulings.     A 


number  of  local  acts  prohibiting  the  sale  of 
liquors,  without  excepting  domestic  wines, 
have  been  held  unconstitutional.  Prosecu- 
tions have  taken  place  and  convictions  have 
been  had  under  the  general  law  prohibiting 
the  retailing  of  liquors  without  a  license.  In 
some  of  these  counties  elections  have  been 
held  under  the  local  option  law.  Relying 
upon  the  decisions  of  this  court  as  having 
established  a  fixed  rule,  the  citizens  of  vari- 
ous localities  have  adjusted  themselves  to 
the  law  as  thus  declared.  To  overrule  this 
long  line  of  decisions  would  breed  much 
confusion  and  trouble.  We  do  not  think  it 
our  duty  to  do  so.  The  act  of  1881  prohibit- 
ing the  sale  of  liquors  in  Jefferson  county 
being  unconstitutional,  the  general  law  of 
the  state  applied  to  that  county,  and  retail- 
ing liquors  without  a  license  within  its  lim- 
its was  a  misdemeanor  under  Pen.  Code  1895, 
M31. 

It  was  suggested  in  the  brief  of  counsel 
for  plaintiff  in  error  that  by  the  act  of  Au- 
gust 9,  1881  (Acts  1880^1,  p.  420),  the  sale 
of  spirituous,  malt  or  intoxicating  liquors 
in  any  quantity  within  the  limits  of  the 
town  of  Louisville  was  prohibited,  and  that 
the  sale  involved  in  this  case  was  within  the 
limits  of  that  town.  It  does  not  appear  that 
any  such  point  was  raised  or  decided  in  the 
court  below.  If  it  were  so,  the  ruling  in  the 
Papworth  Case  would  seem  to  apply  equal- 
ly to  this  act. 

It  is  further  contended  in  the  brief  of 
counsel  for  plaintiff  In  error  that  under  the 
act  of  February  6,  1866  (Acts  1865-66,  p. 
282),  the  right  to  issue  licenses  for  the  sale 
of  liquors  in  the  town  of  Louisville  was  vest- 
ed exclusively  in  the  corporate  authorities 
thereof;  that  by  the  act  of  1900  (Acts  1900. 
p.  313)  they  were  forbidden  to  Issue  licenses 
for  the  sale  of  liquors;  that  thus  there  was 
no  authority  in  any  person  to  issue  such  li- 
censes, and  hence  there  can  be  no  conviction 
for  retailing  liquors  without  a  license  with- 
in the  municipal  limits.  Want  of  authority 
in  the  municipal  officers  to  issue  a  license 
would  not  authorize  retailing  without  a  li- 
cense, or  prevent  such  conduct  from  being 
criminal.  Section  431  of  the  Penal  Code  of 
1895  declared  It  to  be  a  misdemeanor  to  "sell 
by  retail,  any  wine,  brandy,  rum,  gin,  or 
whiskey,  or  other  spirituous  liquors,  or  any 
mixture  of  such  liquors,  in  any  house  or  oth- 
er place,  without  license  from  the  proper 
authority  in  said  county,  or  without  license 
from  the  corporate  authorities  of  any  town 
or  city,  where  by  law  authority  to  grant 
license  is  vested  in  such  corporate  authori- 
ties." That  the  corporate  authorities  may 
be  without  power  to  grant  a  license  to  re- 
tail lawfully  will  not  operate  as  a  license  to 
retail  unlawfully. 

3,  4.  This  court  will  take  Judicial  notice  ol 
the  fact  that  the  superior  court  of  Jefferson 
county,  by  act  of  the  Legislature,  begins  its 
fall  session  on  the  second  Monday  in  Novem- 
ber.   In  the  year  1903  that  day  fell  on  the 
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12tli  day  of  ihe  month*  Tbe  apeclal  present- 
ment waa  returned  at  that  term.  The  point 
that  the  presentment  fails  to  show  that  the 
date  of  the  alleged  offense  (November  8, 
1903)  was  prior  to  the  retnm  of  the  present- 
ment Is  accordingly  without  foundation.. 

6.  The  evidence  amply  supported  the  ver- 
dict 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.,  absent  on 
account  of  sickness. 


(123  Ga.  6M) 

BBNNINQ  V.  STATE. 
(Supreme  Oourt  of  Ctoorgla.    Aug.  1,  1905.) 

INTOXIOATING  LiQITOBS—IlXKaJLli  BAIM, 

This  case  Is  controlled  by  the  case  of  Ed- 
wards V.  State,  51  S.  E.  630,  this  day  decided. 
(Syllabus  by  the  Court) 

Error  from  Superior  Oourt,  Jefferson 
Oounty;  H.  M.  Holden,  Judge. 

One  Bennlng  was  convicted  of  the  Illegal 
sale  of  intoxicating  liquors,  and  brings  er^ 
ror.    Affirmed. 

Phillips  &  Phillips,  for  phUntlff  in  error. 
Alfred  Herrlngton,  Sol.  Qeu.,  for  the  State. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  0.  J., 
absent 


(128  Ga.  626) 

LANIER  et  aL  T.  HEBARD  et  aL 

(Supreme  Court  of  Georgia.    Aug.  2,  1905.) 

1.  Power   or    Attorney  —  iNDEPiNrrENKSS— 
Admission  in  Evidence. 

A  power  of  attorney  authorising  a  desig- 
nated person,  as  attorney  in  fact,  to  sell  and 
convey  all  tne  lands  situated  in  the  state  of 
Geori^a  belonging  to  the  donors  of  the  power, 
or  in  which  they  have  any  interest  or  any  part 
of  such  lands,  is  not  inadmissible  in  evidence 
because  it  fails  to  describe  the  lands  "by  coun- 
ty, number,  or  district." 

2.  Triait-Reception  or  Evidence. 

Upon  the  interlocutory  hearing  of  an  ap- 
plication for  injunction,  brought  under  Giv. 
Code  1895,  |  4927,  it  is  not  erroneous  to  admit 
in  evidence  a  paper  offered  by  the  plaintiff  as  a 
link  in  his  chain  of  title,  and  objected  to  as 
bein|r  irrelevant,  although  at  the  time  such  pa- 
per 18  offered  in  evidence  it  does  not  appear  to 
be  admissible  as  such,  if  its  admissibility  de- 
pends upon  facts  which  it  is  competent  to  es- 
tablish by  subsequent  evidence.  But  such  paper 
should  only  be  sdmitted  subject  to  the  objection 
made,  and.  If  evidence  showing  its  relevancy  to 
the  issue  on  trial  is  not  afterwards  introduced, 
it  should  be  either  expressly  ruled  out,  or 
treated  by  the  Judge  as  of  no  probative  value. 

3.  Evidence  —  Ancient   Deeds  —  Recitals- 
Weight. 

Recitals  in  an  ancient  deed,  wherein  the 
party  executing  it  purports  to  convey  the  prop- 
erty for  himself,  and,  as  attorney  in  fact,  for 
lathers,  as  the  heirs  at  law  of  a  former  owner, 
that  such  former  owner  is  dead,  and  the  gran- 
tors are  such  heirs,  unsupported  by  other  evi- 
dence showing  the  relationship  of  the  party 
making  such  recitals  to  the  person  whose  heirs 
at  law  the  grantors  are,  in  the  writing,  claimed 
to  be,  or  by  proof  of  uninterrupted  possession, 
under  such  deed,  for  such  length  of  time  as  to 


raise  a  presumption  that  sncb  recitals  are  true, 
are  not  sufficient  to  prove  the  facts  so  recited. 
4.  iNjuNorioN— Trespass— TiTUB  or  Plain- 
tuts. 

Aa  the  plaintiffs  not  only  .failed  to  prove 
the  perfect  paper  title  contemplated  by  Civ. 
Code  1895,  §  4927,  but  also  failed  to  prove  any 
title  at  all  to  the  premises  in  controversy,  they 
were  not  entitled  to  an  injunction,  even  if  tbey 
showed  that  the  threatened  damage  would  be 
irreparable,  or  that  the  grant  of  the  writ  would 
prevent  a  multiplicity  of  suits. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Clinch  County; 
T.  A.  Parker,  Judge. 

Action  by  Charles  S.  Hebard  and  others 
against  I.  O.  Lanier  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Reversed. 

Charles  S.  Hebard  and  others  filed  an  equi- 
table petition  against  L  G.  Lanier,  C.  T. 
Hamilton,  and  Daniel  J.  Guy,  partners  un- 
der the  name  of  Lanier,  Hamilton  &  Co.,  to 
enjoin  the  defendants  from  working  for  tur- 
pentine purposes  trees  on  lots  of  land  Nos. 
328  and  329  in  the  Twelfth  district  of  Ware 
county.  The  plaintiffs  sought  to  bring  their 
case  within  the  scope  of  section  4927  of  the 
ClvU  Code  of  1895,  which  relieves  an  appli- 
cant for  Injunction,  in  a  case  of  this  char- 
acter, of  the  necessity  of  averring  and  prov- 
ing insolvency  of  the  defendant,  or  that  the 
threatened  damages  would  be  inreparable,  ur 
other  circumstances  rendering  the  Issuance 
of  the  writ  of  injunction  necessary  and  prop- 
er, by  attaching  to  their  petition  an  abstract 
of  title,  claimed  to  be  a  "perfect  title"  to  the 
land  and  the  timber  In  question.  This  ab- 
stract was  as  follows:  (1)  Grants  from  the 
state  to  Benjamin  G.  Barker,  dated  July  8, 
1858,  to  lots  328  and  329  In  the  Twelfth  dis- 
trict of  Appling  county  (but  now  of  Ware 
county).  (2)  "Power  of  attorney,  dated  De- 
cember 8,  1871,  from  heirs  at  law  of  Benja- 
min G.  Barker  to  William  B.  Van  Benschoten. 
signed  by  John  Van  Benschoten,  Edward 
Van  Benschoten,  Sarah  Van  Benschoten,  Ed- 
win Mills,  and  Elizabeth  Mills."  (3)  "Deed 
dated  December  22,  1871,  from  William  B. 
Van  Benschoten,  under  said  power  of  attor- 
ney, for  the  heirs  at  law  of  said  Benjamin  G. 
Barker,  to  J.  M.  Stlger,  conveying  the  lands 
in  question  and  other  lands."  (4)  "Deed  dat- 
ed April  27,  1901,  from  J.  M.  Stlger  to  R.  R. 
Hopkins,"  conveying  lands  in  question  and 
other  lands.  (5)  Deed  dated  July  17,  1902, 
from  R  R.  Hopkins  to  the  plaintiffs,  convey- 
ing the  lots  In  controversy  and  other  lands. 
The  defendants  were  not  alleged  to  be  in- 
solvent. There  was  an  allegation  to  the  ef- 
fect that  working  the  timber  on  the  lands  in 
question  by  defendants  for  turpentine  pur- 
poses would  cause  irreparable  damage  to  the 
plaintiffs,  for  the  reason  that  plaintiffs  had 
purchased  such  lands,  together  with  a  large 
body  of  land  known  as  the  "Okeflnokee 
Swamp,"  for  the  purpose  of  manufacturing 
the  timber  thereon  Into  lumber  when  tbey 
should  see  proper  to  do  so;  that  such  tim- 
ber was  very  valuable,  and  constituted  tbe 
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principal  value  of  the  land;  that  the  worklaf 
of  the  timber  for  turpentine  purposes  would 
cause  it  to  be  destroyed,  and  plaintiffs  would 
be  deprived  of  the  profits  they  expected 
from  its  manufacture  into  lumber.  It  was 
further  alleged  that  the  acts  of  trespass  com- 
plained of  were  continuing  from  day  to  day, 
and,  unless  defendants  were  enjoined,  plain- 
tiffs would  be  involved  in  a  multiplicity  of 
suits  at  law  against  defendants  for  the  re- 
covery of  damages.  It  was  also  alleged  that 
defendants  had  cut,  felled,  hacked,  and  box- 
ed 10,000  of  the  trees  on  the  two  lots  of  land, 
to  plaintiffs'  damage  In  the  sum  of  $3,000, 
for  which  recovery  was  prayed.  The  de- 
fendants demurred  to  the  petition  on  the 
grounds  that  it  set  up  "no  reason  in  equity 
which  [entitled]  the  plaintiffs  to  an  injunc- 
tion," and  that  the  abstract  of  title  attached 
to  the  petition  did  not  authorize  the  granting 
of  an  injunction,  in  the  absence  of  insolvency 
of  defendants  or  Irreparable  damage  to  the 
plaintiffs.  The  defendants  also  answered, 
denying  the  material  allegations  of  the  peti- 
tion. 

On  the  interlocutory  hearing  the  plaintiffs 
introduced  the  following  evidence:  Plats 
and  grants  from  the  state  to  Benjamin  G. 
Barker,  dated  July  8,  1858.  "A  power  of  at- 
torney, dated  November  6,  1871,  from  B.  B. 
Scattergood,  Theodore  Scattergood,  I.  Scat- 
tergood,  Robert  Smith,  Helen  C.  Smith,  and 
Sarah  Barker  to  William  B.  Van  Benschoten, 
containing  the  following  powers:  To  enter 
into  and  take  possession  of  all  real  estate  be- 
longing to  us  or  In  which  we  or  either  of  us 
have  any  interest,  situated  in  the  state  of 
Georgia,  and  to  bargain,  sell,  grant,  convey, 
and  confirm  the  whole  or  any  part  thereof 
for  such  price  or  sum  of  money,  and  on  such 
terms,  as  he  may  think  best,  and  to  sell  or 
exchange  the  same  for  other  property  as  he 
may  think  best.' "  (3)  The  power  of  attor- 
ney from  John  Van  Benschoten  et  al.  to  Wil- 
liam B.  Van  Benschoten,  dated  December  8, 
1871,  being  the  same  as  set  out  in  the  ab- 
stract of  title  attached  to  the  petition,  the 
powers  delegated  being  the  same  as  those  in 
the  power  of  attorney  from  Scattergood  et  al. 
to  William  B.  Van  Benschoten.  (4)  "A  [war- 
ranty] deed  from  William  B.  Van  Benschoten 
and  Julia  A.  Van  Benschoten,  his  wife,  to 
J.  M.  Stiger,  to  which  the  said  William  B. 
Van  Benschoten  purported  to  sign  for  him- 
self and  as  attorney  in  fact  for  the  heirs 
of  Benjamin  G.  Barker,  executed  on  the  22d 
day  of  December,  1871,  and  conveying, 
among  a  great  many  lots  of  land  in  various 
counties,"  the  two  lots  of  land  in  question, 
and  reciting  that  the  lands  conveyed  em- 
braced "in  all  21,560  acres,  be  the  same 
more  or  less,"  and  further  reciting:  "Said 
premises  having  formerly  belonged  to  the  es- 
tate of  Benjamin  G.  Barker,  deceased,  and 
are  herewith  conveyed  and  intended  to  be 
conveyed  by  the  said  William  B.  Van  Ben- 
schoten in  his  own  right  and  by  several  pow- 
ers of  attorney,   dated  November  the  6th, 


1871,  and  Stb  of  I>ecembQr,  1871,  so  far  as 
the  rights  of  other  heirs  and  representatives 
of  said  Benjamin  6.  Barker  are  or  may  be 
concerned."  (5)  A  deed  from  J.  M.  Stiger 
to  B.  R.  Hopkiiis,  and  a  deed  from  R.  R. 
Hopkins  to  the  plaintiffs,  to  the  lands  in 
question  and  other  lands.  (6)  Affidavit  of  J. 
M.  Stiger  that  he  had  purchased  from  Wil- 
liam B.  Van  Benschoten,  as  attorney  in  fact 
for  the  heirs  at  law  of  Benjamin  G.  Barker, 
certain  real  estate,  including  the  two  lots 
of  land  in  controversy;  that  he  had  remained 
In  the  uninterrupted,  quiet,  peaceable,  ad- 
verse, and  notorious  possession  of  said  two 
lots  of  land  until  he  conveyed  them  to  R.  R. 
Hopkins;  that  his  "ownership  and  posses- 
sion of  above  lots  extended  over  a  period  of 
twenty  years;  during  all  of  this  time  [he] 
paid  taxes  levied  t^>on  and  assessed  against 
these  two  lots  of  land,  and  that  during  the 
last  twenty  years  of  [his]  ownership  [he] 
had  houses,  fences,  and  buildings  and  im- 
provements upon  certain  of  the  lands  describ- 
ed in  the  deed  from  William  B.  Van  Ben- 
schoten to  [him],  and  that  [his]  acts  of  own- 
ership and  possession  extended  over  and  em- 
braced all  of  said  property  described  in  this 
deed  from  William  B.  Van  Benschoten  to 
[him]  during  said  period."  (7)  Affidavit  of 
R.  R.  Hopkins  to  the  effect  that  the  trespass 
complained  of  would  be  of  irreparable  in- 
Jury  to  the  plaintiffs  in  the  manner  set  out 
In  the  petition.  (8)  Affidavit  of  W.  H.  Ml- 
zell  that  defendant  had  cut  10,000  of  the  trees 
standing  on  the  two  lots  in  question,  to  the 
injury  of  the  plaintiffs  in  the  sum  of  |3,000. 
Defendants  submitted  in  evidence  the  af- 
fidavits of  several  witnesses  to  the  effect 
that  defendants  had  not  cut  the  boxes  in  the 
trees  on  the  two  lots  in  question,  but  had 
merely  worked  them  by  hacking  the  boxes 
and  dipping  the  gum  therefrom,  and  that 
this  did  not  increase  the  damage  already 
done  by  boxing  the  trees;  and  that  the  dam- 
age thus  done  the  defendants  was  not  ir- 
reparable, but  of  easy  computation;  and  that 
neither  J.  M.  Stiger  nor  any  one  claiming  un- 
der or  through  him  has  ever  been  in  posses- 
sion of  the  two  lots  in  controversy,  or  any 
land  contiguous  thereto,  "by  inclosures,  cul- 
.tivation,  residence,  tenants,  or  otherwise,  or 
by  working  the  timber  for  any  purposes." 
They  further  deposed  that  the  lands  convey- 
ed by  Van  Benschoten  and  wife  to  Stiger  "do 
not  constitute  one  body  and  tract  of  land, 
and  is  not  composed  of  entire  adjacent  or 
contiguous  lots  or  tracts,  and  that  there  are 
no  improvements  or  possession  of  any  kind 
on  said  land."  The  court  granted  an  order 
enjoining  defendants  as  prayed  for  until  tbe 
final  hearing.  To  this  order  tbe  defendants 
excepted. 

R.  G.  Dickerson  and  S.  L.  Drawdy,  for 
plaintiffs  in  error.  Krauss  &  Sheppard  and 
Toomer  &  Reynolds,  for  defendants  In  error. 

FISH,  P.  J.  (after  stating  the  facts).  1. 
The  defendants  objected  to  each  of  the  pow- 
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en  of  attorney  to  William  B.  Van  Benscho- 
ten  when  It  was  offered  in  evidence,  because 
it  "failed  to  describe  the  land  described  In 
plaintiffs'  petition  by  county,  number,  or  dis- 
trict," and  upon  the  further  ground  that  it 
did  not  in  any  way  connect  Benjamin  G. 
Barker  with  the  parties  creating  the  power 
of  attorney,  and  no  evidence  was  offered  by 
the  plaintiffs  connecting  such  parties  with 
Benjamin  G.  Barker,  and  showing  that  they 
were  his  heirs  at  law.  Another  ground  of 
objection  made  was  abandoned  in  this  court. 
There  was  no  merit  in  the  first  ground,  as 
the  power  given  covered  all  the  real  estate 
belonging  to  the  donors  in  this  state,  wher- 
ever situated. 

2.  The  second  ground  of  objection  was 
meritorious,  unless  the  plaintiffs  by  subse- 
quent evidence  removed  it;  as,  at  the  time 
the  objection  was  made,  there  was  absolutely 
nothing  In  evidence  which  tended  to  show 
that  the  parties  executing  either  of  these 
papers  had  derived  title  In  anyway  from 
Benjamin  G.  Barker,  the  grantee  of  the 
state.  The  plaintiffs  sought  to  show  that  the 
parties  creating  these  powers  of  attorney 
were  the  heirs  at  law  of  Benjamin  G.  Bar- 
ker, by  certain  recitals  contained  in  the  deed 
from  William  B.  Van  Benschoten  and  wife 
to  J.  M.  Stiger,  this  deed  being  more  than  90 
years  old«  This  was  the  next  piece  of  evi- 
dence introduced,  the  probative  value  of 
which  will  be  considered  later.  The  judge 
was  not  bound  to  sustain  the  objection  to 
the  powers  of  attorney  at  the  time  when  it 
was  made,  especially  as  the  case  was  before 
him  at  chambers,  but  could  properly  admit 
them,  subject  to  be  ruled  out,  unless  their 
relevancy  was  shown  by  subsequent  evi- 
dence. We  shall  presently  come  to  the  real, 
substantial  error  which  he  committed,  which 
renders  the  ruling  just  discussed  of  but  lit- 
tle or  no  importance,  and  requires  a  rever- 
sal of  the  case  upon  its  merits. 

8.  We  think  it  is  clear  that  the  plaintiffs 
failed  to  prove  a  perfect  title  as  contem- 
plated by  Civ.  Code  1895,  §  4927.  To  au- 
thorize the  granting  of  an  injunction  under 
Uiis  section,  "the  plaintiff  must  show  a  per- 
fect title  upon  the  face  of  the  papers  pre- 
sented by  him  and  constituting  his  chain  of 
title.  If  such  papers  do  not  show  upon  their 
face  a  perfect  title,  aliunde  evidence  will 
not  be  admitted  to  explain  any  defects  in 
the  title  apparent  upon  the  face  of  the  pa- 
pers." Camp  V.  Dixon,  111  Ga.  674,  676,  36 
S.  E.  878;  Wiggins  v.  Middleton,  117  Ga. 
162,  43  S.  E.  432,  and  cit  Counsel  for  the 
plaintiffs  contend  that  they  did  prove  such 
perfect  paper  title  by  a  chain  of  title  from 
the  state  down  to  the  plaintiffs,  which  they 
introduced  in  evidence.  One  link  in  this 
chain  of  title  was  the  deed  from  William  B. 
Van  Benschoten  and  wife  to  J.  M.  Stiger, 
wherein  said  Van  Benschoten  purported  to 
convey  for  himself  and  for  others,  as  heirs 
at  law  of  Benjamin  G.  Barker,  the  lands  in 
question  to  such  grantee.    This  link  was  fa- 


tally defective,  in  that  it  was  not  shown  that 
the  parties  for  whom  Van  Benschoten  under- 
took to  convey  the  lands  to  Stiger  were  the 
heirs  at  law  of  Benjamin  G.  Barker.  As  we 
have  intimated,  counsel  for  the  plaintiffs  re- 
ly upon  certain  recitals  in  this  deed  to  es- 
tablish this  fact  They  insist  that,  as  the 
deed  is  an  ancient  one,  the  recitals  therein 
are  to  be  taken  as  true,  and  that  these  re- 
citals, so  considered,  show  that  the  persons 
in  whose  behalf  the  deed  was  made  were  the 
heirs  at  law  of  Benjamin  G.  Barker.  The 
recitals  relied  on  are  as  follows:  "Said 
premises  having  formerly  belonged  to  the 
estate  of  Benjamin  G.  Barker,  deceased,  and 
are  herewith  conveyed  and  intended  to  be 
conveyed  by  the  said  William  B.  Van  Ben- 
schoten In  his  own  right,  and  by  several 
powers  of  attorney  dated  November  6,  1871, 
and  8th  of  December,  1871,  so  far  as  the 
right  of  other  heirs  and  representatives  of 
said  Benjamin  G.  Barker  are  or  may  be 
concerned."  It  will  be  noted  that  it  is  only 
indirectly  and  inferentially  declared  here  that 
William  B.  Van  Benschoten  is  an  heir  at 
law  of  Benjamin  G.  Barker,  and  that  who 
the  "other  heirs  and  representatives  of  said 
Benjamin  G.  Barker**  for  whom  he  was  act- 
ing were  is  not  stated.  It  will  be  observed 
also  that  there  is  no  direct  and  explicit  state- 
ment that  the  makers  of  the  deed  are  all 
the  heirs  at  law  of  Benjamin  G.  Barker. 
Admitting,  however,  for  the  sake  of  the 
argument,  that  these  recitals,  taken  in  con- 
nection with  the  two  powers  of  attorney  in- 
troduced in  evidence,  the  dates  of  which,  re- 
spectively, correspond  with  the  dates  of  the 
powers  of  attorney  here  mentioned,  can  be 
considered  as  a  declaration  by  William  B. 
Van  Benschoten  that  he  and  the  parties 
signing  such  powers  of  attorney  are  the  heirs 
at  law  of  Benjamin  G.  Barker,  Is  this  dec- 
laration by  him,  when  found  in  an  ancient 
deed,  which  he  executed,  sufficient  in  and 
of  itself  to  prove  that  he  and  the  other  per- 
sons for  whom  he  acted  in  executing  the 
deed  were  the  heirs  at  law  of  Benjamin  G. 
Barker?  We  think  not.  In  Dixon  v.  Mon- 
roe, 112  Ga.  158,  37  S.  E.  180,  it  was  broadly 
heiu:  "A  recital  in  a  deed  that  the  parties 
making  it  are  heirs  at  law  of  a  former  owner 
is  no  evidence  of  the  fact,  except  as  against 
parties  to  the  deed  and  their  privies."  The 
same  ruling  was  made  in  Hanks  v.  Phillips, 
39  Ga.  550,  and  Yahoola  Co.  v.  Irby,  40  Ga. 
479.  In  none  of  these  cases,  however,  was 
the  deed  containing  the  recital  an  ancient 
deed.  In  Yahoola  Co.  v.  Irby,  McKay,  J., 
said:  "We  see  no  reason  why  the  recital 
in  a  deed  by  John  and  Jacob  Doe  that  they 
are  the  heirs  at  law  of  William  Doe  should 
be  evidence  of  the  fact.  Any  other  two  men 
might  make  a  deed  with  the  same  recital  in 
it  and  there  would  be  no  reason  why  the  re- 
cital In  one  of  the  deeds  should  be  taken  for 
true  rather  than  in  the  other.  To  make  out 
a  title  to  land,  all  that  would  be  necessary, 
If  this  were  the  law,  would  be  to  write  a 
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deed  to  it;  setting  forth  that  the  maker  of 
the  deed  was  the  heir  at  law  of  the  true  own- 
er." Carver  t.  Astor,  4  Pet  83,  7  L.  Ed.  761, 
was  cited,  wherein  it  was  held  that  the  gen- 
eral rale  is  "that  a  recital  of  one  deed  in  an- 
other hinds  the  parties  and  those  who  claim 
under  them.  Technically  speaking,  it  op- 
erates as  an  estoppel,  and  binds  parties  and 
prlTies;  privies  in  blood,  privies  in  estate, 
and  privies  in  law.  But  it  does  not  bind 
mere  strangers,  or  those  who  claim  by  title 
paramount  the  deed.  It  does  not  bind  per- 
sons claiming  by  an  adverse  title,  or  persons 
claiming  from  the  parties  by  title  anterior 
to  the  date  of  the  reciting  deed.  •  •  •  But 
there  are  cases  in  which  such  a  recital  may 
be  used  as  evidence  even  against  strangers. 
If,  for  instance,  there  be  the  recital  of  a 
lease  in  a  deed  of  release,  and  in  a  suit 
against  a  stranger  the  title  under  the  release 
comes  in  question,  there  the  recital  of  the 
lease  in  such  release  is  not  per  se  evidence  of 
the  existence  of  the  lease.  But  if  the  exist- 
ence and  loss  of  the  lease  be  established  by 
other  evidence,  there  the  recital  Is  adimissi- 
ble  as  secondary  proof,  in  the  absence  of 
more  perfect  evidence,  to  establish  the  con- 
tents of  the  lease;  and  if  the  transaction  be 
an  ancient  one,  and  the  possession  has  been 
long  held  under  such  release,  and  is  not  oth- 
erwise to  be  accounted  for,  there  the  recital 
will  of  itself,  under  such  circumstances,  ma* 
terially  fortify  the  presumption,  from  lapse 
of  time  and  length  of  possession,  of  the  orig- 
inal existence  of  the  lease.  Leases,  like  oth- 
er deeds  and  grants,  may  be  presumed  from 
long  possession,  which  cannot  otherwise  be 
explained;  and  imder  such  circumstances  a 
recital  of  the  fact  of  such  a  lease  in  an  old 
deed  is  certainly  far  stronger  presumptive 
proof  in  favor  of  such  possession  under  title 
than  the  naked  presumption  arising  from  a 
mere  unexplained  possession."  It  is  some- 
what significant  that  Judge  McKay,  though 
citing  that  case,  did  not  except  ancient  deeds, 
but  announced  the  broad  and  unqualified 
rule  that  '*a  recital  in  a  deed  that  the  parties 
making  it  are  heirs  at  law  of  a  former  owner 
is  no  evidence  of  the  fact  recited,  except  as 
against  parties  to  the  deed  and  their  privies/' 
And  the  reasons,  above  quoted,  which  he 
gave  to  sustain  the  ruling,  are  as  applicable 
to  a  recital  in  an  ancient  deed  as  to  one  in  a 
recent  deed.  In  a  few  courts  a  recital  in  an 
ancient  deed  of  a  pedigree  of  inheritance  has 
been  held  admissible  to  show  the  state  of  the 
relationship;  but  the  great  weight  of  judi- 
cial authority  is  to  the  effect  that  before 
such  a  recital,  even  in  an  ancient  deed,  can 
be  considered  as  evidence  of  relationship, 
possession  of  the  premises  under  the  deed, 
or  other  corroborative  circumstances,  must 
also  appear.  2  Wigmore  on  Ev.  $  1573  (3), 
and  cases  cited  in  note  7. 

The  rule,  as  we  understand  it  to  be  estab- 
lished by  the  great  weight  of  outside  author- 
ity, is  that,  before  the  recitals  in  an  ancient 
deed  of  the  death  of  the  former  owner  and 


of  the  relationship  of  the  grantor  to  him  can 
be  taken  as  evidence  of  the  facts  recited, 
there  must  be  evidence  of  the  death  of  the 
person  making  the  recital  or  declaration,  and 
that  he  was  de  Jure  related  by  blood  or  mar- 
riage to  such  former  owner,  or  proof  of  un- 
disturbed possession,  under  the  deed,  of  the 
premises  conveyed  for  such  a  length  of  time 
as  to  raise  a  presumption  that  such  recitals 
in  the  deed  are  true.  While  the  rule  seems 
generally  recognized  that  in  matters  of  ped- 
igree the  declarations  of  deceased  persons 
who  were  de  Jure  related  by  blood  or  mar- 
riage to  the  family  in  question  may  be  given 
in  evidence,  yet  before  such  a  declaration 
can  be  received  in  evidence  the  relationship 
of  the  person  making  it  with  the  family  must 
be  established  by  some  proof  independent  of 
the  declaration  itself. 

There  is  absolutely  no  evidence  disclosed 
by  the  record  in  this  case  which  shows  that 
William  B.  Van  Benschoten,  who  made  the 
recitals  in  this  deed  which  are  relied  on  by 
the  plaintiffs,  was  dead  when  the  case  was 
tried.  Nor  is  there  any  evidence,  other  than 
his  written  declaration,  that  he  was  in  any 
way  related  to  Benjamin  6.  Barker.  There- 
fore his  written  declaration  that  he  and  the 
other  persons  for  whom  he  acted  were  the 
heirs  at  law  of  said  Barker  stands  upon  no 
higher  footing  than  such  a  declaration  made 
by  one  who  is  in  no  way  related  to  Barker. 
This  being  true,  it  is  unnecessary  to  inquire 
whether,  if  these  facts  had  been  shown,  his 
declaration  that  the  grantors  were  the  heirs 
at  law  of  Barker  would  have  been  admissi- 
ble. In  this  connection  we  v^ll,  however, 
say  that  the  declaration  in  question  seems 
to  be  more  the  statement  of  a  legal  conclu- 
sion from  facts  undisclosed  than  a  state- 
ment of  the  real  relationship  of  the  grantors 
to  Barker.  There  was  no  proof,  as  we  will 
later  show,  that  possession  of  the  lots,  or 
either  of  them,  was  held  for  any  length  of 
time,  under  the  deed  to  Stiger;  and,  even  if 
there  had  been  proof  of  such  possession  of 
the  lots,  or  either  of  them,  for  such  length 
of  time  as  to  raise  a  presumption  that  the 
recital  that  the  grantors  were  the  heirs  at 
law  of  Benjamin  G.  Barker  was  true,  such 
proof  would  necessarily  have  had  to  be  made 
by  aliunde  evidence,  which,  under  the  rul- 
ing in  Camp  v.  Dixon,  supra,  would  not  be 
admissible  for  the  purpose  of  bringing  the 
plaintiffs'  case  within  the  provisions  of  Civ. 
Code  1895,  $  4927,  as  such  evidence  could  not 
be  received  to  explain  defects  in  the  title  ap- 
parent upon  the  face  of  the  papers.  Our 
conclusion  therefore  is  that  the  plaintiffs  did 
not  show  the  "perfect  title"  which  will,  un- 
der this  section  of  the  Code,  relieve  an  ap- 
plicant for  injunction  from  the  necessity  of 
averring  and  proving  insolvency  of  the  de- 
fendant, or  that  the  threatened  damage  will 
be  irreparable,  or  other  circumstances  ren- 
dering the  interposition  of  the  writ  neces- 
sary and  proper. 
4.  The  plaintiffs  not  only  failed  to  prove  a 
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perfect  titlle,  but  proved  no  title  at  all,  to 
the  land  or  timber  In  question.  While  Sti- 
ger's  affidavit  was  that  he  remained  in  the 
uninterrupted,  quiet,  peaceable,  adverse,  and 
notorious  possession  of  lots  328  and  329  until 
he  sold  and  conveyed  the  same  to  Hopkins, 
and  his  (Stiger's)  ownership  and  x>ossession 
of  these  lots  extended  over  a  period  of  20 
years,  during  all  of  which  time  he  paid  taxes 
on  them,  and  that  dtiring  the  20  years  of  his 
ownership  he  had  houses,  fences,  buildings, 
and  improvements  placed  upon  certain  of 
the  lands  described  In  the  deed  from  Wil- 
liam B.  Van  Benschoten  to  him,  and  that 
his  acts  of  ownership  and  possession  extend- 
ed over  and  embraced  all  of  the  property 
described  in  this  deed,  It  is  vei7  clear  that 
he  was  only  swearing  to  his  own  conclusion. 
The  deed  to  him  embraced  some  21,560  acres 
of  land,  consisting  of  lots  containing  490 
acres  each,  and  situated  in  as  many  as  five 
different  counties;  and  the  payment  of  tax- 
es on  all  of  the  lands  embraced  In  the  deed, 
and  the  actual  possession  of  one  or  more  of 
the  lots  other  than  328  and  329  In  Ware  coun- 
ty or  some  one  of  the  other  lots  which  was 
contiguous  to  these,  was  not  even  construct- 
ive possession  of  such  two  lots.  The  undis- 
puted evidence  Is  that  there  was  no  actual 
possession  of  the  two  lots  in  question,  or  of 
any  lots  conveyed  In  the  deed  contiguous  to 
these  lots.  It  follows,  therefore,  that,  even 
if  the  threatened  injuries  would  be  Irrepar- 
able, or  that  plaintiffs  would  be  saved  the 
necessity  of  a  multiplicity  of  suits,  they  were 
not  entitled  to  an  injunction,  because  they 
failed  to  prove  title  to  the  land  or  timber 
In  question. 

Judgment  reversed.    All  the  Justices  con- 
curring, except  SIMMONS,  O.  J.,  absent 


(123  Oa.  7oe) 

JOHNSON  V.  THROWBB  et  al. 
(Supreme  Court  of  Georgia.    Aug.  3,  1905.) 

1.  ApPEAii— Rbvisw— 'RuLiNas  ON  Evidence. 

As  has  been  repeatedly  held,  this  court  will 
not  consider  grounds  of  a  motion  for  a  new 
trial  complainmg  of  the  admission  of  evidence, 
oral  or  documentary,  unless  the  evidence  is  set 
out  in  the  motion,  either  literally  or  in  sub- 
stance, or  attached  thereto  as  an  exhibit.  Petty 
v.  Brunswick  R,  Co.,  85  S.  B.  82,  109  Ga.  606, 
and  cases  cited  •  Fraser  v.  State,  37  S.  E.  114, 
112  Ga.  13^  Freeman  v.  Mencken,  42  S.  B. 
369,  115  Ga,  1017. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  §$  2809-2904.] 

2.  New  Tbiai>-Motion— Pleading. 

It  is  not  the  o£Sce  of  a  motion  for  a  new 
trial  to  call  in  question  the  sufficiency  of  an 
amendment  to  pleadings.  Kelly  v.  Strouae,  43 
S.  E.  280,  116  Ga.  874  (6). 

8.   APPEAIr-DlBECTINQ   VERDICT. 

This  court  will  in  no  case  reverse  the  judg- 
ment of  the  trial  court  on  account  of  the  re- 
fusal of  the  judge  to  direct  a  verdict. 

[Bd.   Note. — For  cases  in  point,  see  voL  3, 
Cent  Dig.  Appeal  and  Error,  $  4211.] 

4.  Continuance— Discretion  of  Court. 

Motions  to  continue  are  addressed  to  the 
sound  legal  discretion  of  tile  trial  judge,  and  in 


the  present  case  ft  does  not  appear  that  that 
discretion  was  abused. 

[Ed.  Note. — For  cases  in  point,  see  v<rf.  10, 
Cent  Dig.  Continuance,  §§  17, 18.] 

5.  Appeal— Record— Ground  for  New  Trial 
—Newly-Discovered  Evidence. 

The  alleged  newly  discovered  evidence  on 
account  of  which  a  new  trial  was  asked  was 
not  clearly  set  out  in  the  motion,  nor  does  it 
appear  by  affidavits  of  the  movant  and  her 
counsel,  or  either,  that  the  existence  of  the 
evidence  waa  not  known  at  the  time  of  the 
trial,  and  could  not  have  been  known  by  them 
in  the  exercise  of  ordinary  diligence.  Hence 
this  ground  of  the  motion  is  without  meriL 

6.  Injunction  —  DispossESSORY    Warrant  — 
Directing  Verdict. 

As  between  the  parties  to  this  suit,  the 
title  to  the  land  in  question  was  directly  in- 
volved, both  by  reason  of  the  averments  and 
cross-prayers  of  the  answer  of  the  defendants 
and  by  reason  of  the  fact  that  the  plaintiff  was 
not  entitled  to  the  full  relief  sought  if  the  own- 
ership of  the  land  was  in  the  defendants.  There 
was  ample  evidence  to  support  the  finding  of 
the  jury  that  the  title  of  one  of  the  defendants 
was  superior  to  that  of  the  plaintiff,  and  it  was 
not  error  of  which  the  plaintiff  can  complain  to 
direct  a  verdict  in  her  favor  on  the  questions 
as  to  the  validity  of  the  dispossessory  warrant, 
the  enforcement  of  which  was  asked  to  be  en- 
joined, the  validity  of  the  rent  contract  intro- 
duced in  evidence,  and  submit  to  the  jury  the 
question  of  the  title  to  the  realty  in  dispute. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  H.  Lumpkin,  Judge. 

Action  by  Mary  Johnson  against  M.  L. 
Thrower  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Robt  L.  Rodgers,  for  plaintiff  in  error.  O. 
L.  Pettigrew  and  J.  W.  &  J.  D.  Humphries, 
for  defendants  In  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  SIMMONS, 
C.  J.,  absent,  and  LUMPKIN,  J.,  disquali- 
fied. 


.     (12»  Oa.  666) 

WYNNE  T.  STATa 

(Supreme  Court  of  Georgia.    Aug.  2,  ld05.) 

L  CaiMiNAL  Law— New  Trial— Orounds. 

For  the  admission  of  evidence  to  be  a 
ground  of  a  motion  for  a  new  trial,  it  must 
appear  what  objection  was  urged  to  it  at  the 
time.  It  is  not  enough  to  state  what  the  ob- 
jection was  at  the  time  when  the  new  trial  was 
asked. 

2.  Weapons^-Cabbyino  ait  Publio  Gathbb- 

INO. 

A  barbecue  on  the  4th  of  July,  at  which 
people  are  assembled  to  the  number  of  400  or 
500,  is  a  **public  gathering/*  within  the  mean- 
ing of  Pen.  Code  1895,  §  342,  which  declares 
it  to  be  a  misdemeanor  for  one  not  an  arresting 
officer  in  the  discharge  of  his  duties,  or  a  mem- 
ber of  his  posse,  to  carry  about  his  person  a 
deadly  weapon  to  any  public  gathering,  except 
at  militia  muster  grounds. 

3.  Same— EvinENCE. 

If  a  person,  knowing  that  a  public  gather- 
ing would  occur  at  a  certain  time  and  place, 
shortly  beforehand  carried  a  deadly  weapon  to 
a  place  near  by  in  order  to  have  it  accessible 
when  the  gathering  occurred,  and  while  it  was 
in  progress  went  to  the  place  of  deposit,  ob- 
tained actual   possession   of   the   weapon,   and 
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carried  it  about  his  person  to  the  gathering  and 
into  the  crowd  assembled,  he  was  guilty  of  the 
offense  of  carrying  a  deadly  weapon  to  a  public 
fathering,  as  prescribed  by  Pen.  Code  1895,  | 

4.  Samb— Evidence. 

The  evidence  warranted  the  verdict 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Taliaferro 
County;   H.  M.  Holden,  Judge. 

Dave  Wynne  was  convicted  of  carry^g  * 
shotgun  to  a  public  gathering,  and  brings 
error.    Affirmed. 

Dare  Wynne  was  Indicted  for  carrying 
about  his  person  a  shotgun  to  a  public  gath- 
ering not  at  a  militia  muster  ground.  On 
the  trial  the  evidence  for  the  state  was,  in 
brief,  as  follows:  On  July  4,  1904,  there  was 
a  public  barbecue  at  Hlllman,  in  Taliaferro 
county,  at  which  negroes  and  some  white 
people  gathered,  to  the  number  of  some  400 
or  600.  A  difficulty  occurred,  and  there  was 
a  good  deal  of  rioting.  Some  of  the  crowd 
scattered.  Several  were  seen  with  deadly 
weapons.  Among  others,  the  defendant  had. 
a  shotgun.  The  evidence  did  not  disclose 
Just  where  he  procured  the  gun,  but  he  was 
seen  coming  with  it  from  the  direction  of  the 
bouse  of  one  Terrell,  some  50  or  60  yards 
away  from  where  the  barbecue  occurred. 
He  came  down  to  where  the  crowd  was  and 
stopped.  At  the  time  of  the  rioting  there 
were  some  40  or  60  people  present  During 
the  day  a  number  of  women  were  In  Ter- 
rell's yard,  under  the  shade  of  the  trees,  and 
they  passed  from  the  gathering  to  the  house, 
back  and  forth.  The  defendant's  statement 
was  substantially  as  follows:  He  carried  his 
gun  over  to  Terrell's  on  Saturday  before 
July  4th.  He  generally  hunted  such  things 
as  young  rabbits.  He  set  his  gun  down  at 
Terrell's  house  Saturday  evening,  forgot  it, 
and  left  It  there.  On  Monday  evening,  the 
day  of  the  gathering,  he  came  by  there,  and 
got  his  gun.  At  the  time  of  the  rioting  he 
was  not  present  He  bad  gone  to  the  spring 
about  a  quarter  of  a  mile  distant  He  came 
back  by  Terrell's  house,  and  got  his  gun,  ex- 
pecting to  shoot  son)e  young  rabbits  on  his 
way  home.  He  did  not  know  anything  about 
the  difficulty  until  some  of  them  were  tell- 
ing him  about  it  He  had  no  "forethought" 
at  all  about  it,  was  not  interested  in  it,  and 
had  nothing  to  do  with  it  In  rebuttal  the 
state  proved  that  at  the  time  the  defendant 
came  up  with  his  gun  two  or  three  others 
were  also  tiiere  with  guns,  though  the  gen- 
eral rioting  had  ceased  a  few  minutes  be- 
fore. Two  or  three  of  these  men,  including 
the  defendant,  brought  guns  from  Terrell's 
house.  He  was  the  second  or  third  who  did 
so.  He  was  in  position  where  he  could  see 
those  bringing  guns  to  the  difficulty.  The 
jury  found  the  defendant  guilty.  He  moved 
for  a  new  trial,  which  was  reused,  ^d  he 
excepted. 

Hawes  Cloud,  for  plaintiff  in  error.  Da- 
vid H.  Meadow,  Sol.  Gen.,  for  the  State. 


LUMPKIN,  J.  (after  stating  the  facts). 
1.  One  ground  of  the  motion  for  a  new  trial 
complains  that  the  court  allowed  a  witness 
to  testify  that  he  thought  the  defendant  was 
in  a  position  to  see  whether  other  people 
brought  guns  fi*om  Terrell's  residence;  that 
from  the  position  where  the  defendant  was 
he  could  have  seen  this;  and  that  other 
people  did  bring  guns  to  the  scene  of  the 
difficulty.  It  does  not  appear  what  ground 
of  objection  was  urged  to  this  evidence 
when  it  was  Introduced.  It  is  stated  in  the 
motion  for  a  new  trial  that  "said  question 
and  answer  are  irrelevant,  and  said  answer 
is  purely  an  opinion  of  the  witness,  with- 
out having  any  facts  upon  which  such  opin- 
ion is  based."  This  was  the  opinion  of  the 
attorney  when  movant's  motion  for  a  new 
trial  was  made,  but  whether  this  ground 
of  objection  was  urged  at  the  time  of  the 
trial  does  not  appear.  It  cannot,  therefore, 
be  considered. 

2-4.  The  purpose  of  Pen.  Code  1895,  $ 
342,  Is  to  protect  the  public  against  the  dan- 
ger arising  from  allowing  persons  to  carry 
deadly  weapons  to  courts  of  Justice,  or  elec- 
tion grounds  or  precincts,  or  places  of  pub- 
lic worship,  or  any  other  public  gathering 
in  this  state.  The  exception  of  militia  mus- 
ter grounds  Is  for  the  purpose  of  allowing 
parades  and  gatherings  where  troops  neces- 
sarily carry  deadly  weapons.  So,  also,  sher- 
iffs, constables,  marshals,  policemen,  or  oth- 
er arresting  officers  or  their  posses,  acting 
in  the  discharge  of  their  official  duties  and 
for  the  preservation  of  the  public  peace,  are 
excepted  from  the  operation  of  the  law. 
The  wholesome  purpose  of  this  statute  would 
be  much  limited  by  putting  a  narrow  con- 
struction  upon  the  expression  "any  other 
public  gathering.**  A  barbecue  on  the  4th 
of  July,  at  which  the  public  is  assembled 
in  considerable  numbers,  constitutes  a  pub- 
lic gathering  within  the  meaning  of  the 
statute.  Reliance  is  placed  by  the  defend- 
ant upon  the  decisions  in  Modesette  v.  State, 
115  Ga.  5S2,  41  S.  B.  992,  and  Oulberson  v. 
State,  119  6a.  805,  47  S.  B.  175.  They  hold 
that  coming  into  possession  of  a  deadly  weap- 
on while  at  a  public  gathering  is  not  the 
same  thing  as  carrying  a  pistol  to  such  gath- 
ering, and  will  not  authorize  a  conviction 
under  Pen.  Code  1895,  $  342.  Those  decisions 
do  not  control  the  present  case.  The  defend- 
ant carried  his  gun  to  a  house  40  or  50  yards 
distant  from  the  point  where  the  barbecue 
was  to  occur,  and  deposited  it  there.  During 
the  gathering,  and  while  the  riotous  conduct 
was  prevalent,  he  left  the  gathering,  and  went 
to  the  house,  obtained  the  gun,  and  returned 
to  the  crowd.  It  is  true  that  he  stated  that 
he  left  the  gun  at  the  house  by  accident,  and 
that  he  obtained  it  for  the  purpose  of  car- 
rying it  home  and  shooting  some  young  rab- 
bits; but,  in  view  of  the  coincidence  of  his 
obtaining  the  gun  and  returning  to  the  crowd 
about  the  same  time  others  procured  guns 
from  the  same  houses  the  jury  evidentiy  did 
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not  belleye  his  statement  They  were  not 
bound  to  do  80»  and  the  evidence  warranted 
their  finding.  That  some  of  the  crowd  dur- 
ing the  day  went  into  Terrell's  yard  and  sat 
in  the  shade  did  not  bring  this  case  within 
the  decisions  above  cited.  We  think  that 
neither  the  judge  nor  the  jury  erred. 

Judgment  affirmed.    All  the  Justices  con- 
curring, except  SIMMONS,  O.  J^  absent 


(128  Oa.  068) 

ADAMS  V.  HAIGLER  et  aL 
(Supreme  Court  of  Georgia.    Aug.  8,  1905.) 

1.  Building  Contbactobs'  BoNn— Plkadino 
—Petition— Amen  dment. 

The  petition  was  not  subject  to  any  of  the 
objections  set  forth  in  the  demurrers.  The 
amendment  offered  thereto  was  germane,  and 
did  not  set  out  a  new  cause  of  action. 

[EkL  Note. — For  cases  In  point,  see  voL  88, 
Gent  Dig.  Pleadmg,  $  676.] 

2.  Same— Default  of  Contbactobs— Bbxach 
OF  Bond— Release  of  Subett. 

H.  &  F.  entered  into  a  joint  contract  In 
writing  with  A.  to  build  a  house  according  to 
certain  plans  and  specifications,  and  to  com- 
plete the  work  by  a  named  date.  H.  &  F.  also 
gave  bond,  with  B.  as  surety,  the  condition  of 
which  was  that  the  principals  should  well  and 
truly  comply  with  all  the  terms  of  the  con- 
tract, or  that  the  surety  would  do  so  for  them. 
F.  alone  began  the  work,  but  abandoned  it  be- 
fore its  completion.  H.  then,  with  the  consent 
of  A.,  and  with  the  knowledge  and  at  the  in- 
stance of  B.,  undertook  to  complete  the  build- 
ing, but  tailed  to  complv  with  a  provision  of 
the  contract  requiring  the  contractors  to  find 
all  material,  labor,  etc  JETeM,  that  a  stipula- 
tion in  the  contract  authorizing  A.,  in  case  of 
the  default  of  H.  &  F.,  to  employ  a  third  per^ 
son  to  complete  the  work,  never  became  opera- 
tive; that  the  act  of  H.  in  carrying  on  the 
work  was,  under  the  allegations  of  the  petition, 
not  a  novation,  but  in  pursuance  of  the  original 
contract;  that  B.'s  risk  as  surety  was  not  in- 
creased by  any  act  of  A. ;  and  that  the  con- 
dition of  the  bond  was  broken  by  H.'s  failure  to 
comply  with  the  terms  of  the  contract. 

3.  Building    Contbact—Constbuction— Ac- 
tion FOB  Bbeagh. 

A  stipulation  in  a  building  contract  that* 
if  anv  damage  shall  arise  by  reason  of  delay  in 
completing  the  work,  and  the  parties  are  unable 
to  agree,  "the  same  shall  be  referred  to  arbi- 
trators,*'  will  not  prevent  a  suit  in  the  first 
instance  for  damages  so  occasioned,  unless  it  is 
clearly  and  unequivocally  provided  in  the  con- 
tract that  arbitration  shall  be  either  a  condition 
precedent  to  suit  or  be  the  only  mode  for  the 
assessment  of  damages. 

4.  Same— Plea— Defenses. 

A  defense  to  a  suit  on  a  building  contract 
that  delay  was  due  to  alterations  and  additions, 
and  that  the  contract  provided  the  contractors 
should  not  be  liable  for  delay  so  occasioned, 
should  be  made  the  subject  of  a  plea;  and,  in 
the  absence  of  an  allegation  in  the  petition  that 
delay  did  result  from  such  a  cause,  the  petition 
is  not  subject  to  demurrer. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  D.  D.  Adams  against  J.  N.  Haig- 
ler  and  others.  Judgment  for  defendants, 
and  plalntlfr  brings  error.    Reversed. 

Adams  brought  suit  upon  a  bond  against 
Halgler  and  Frey  as  principals  and  Baze- 


more  as  surety.  The  petition  alleged:  The 
plaintiff  entered  Into  a  contract  with  Halg- 
ler and  Frey  on  January  9,  1904,  under  whlcb 
they  were  to  build  a  house  of  a  certain  de- 
scription and  do  other  work  stipulated  in  the 
contract  The  plaintiff  fully  complied  with 
all  of  his  obligations,  and  has  paid  out  upon 
the  order  of  Halgler,  for  material  and  labor 
in  the  construction  of  the  house  and  neces- 
sary for  its  completion,  the  sum  of  $3,514.73, 
of  which  a  bill  of  particulars  Is  attached  to 
the  petition,  but  of  this  amount  the  defend- 
ants are  entitled  to  credits  which  will  re- 
duce it  to  $3,426.03.  Frey  utterly  failed  to 
comply  with  the  contract,  and  it  was  abso- 
lutely necessary  for  the  plaintiff  to  advance 
the  sum  above  referred  to  to  enable  Halgler 
to  perform  the  work,  and  the  material  was 
purchased  and  the  labor  employed  under  the 
direction  of  Halgler.  Halgler  and  Frey  ut- 
terly failed  to  find  all  materials,  labor  and 
services,  tools,  scaffolding,  implements,  and 
power  of  every  kind  necessary  for  the  full 
completion  of  the  building,  as  set  forth  in 
the  spedflcatlons  therefor,  and  as  required 
by  the  third  paragraph  of  the  contract;  and 
the  plaintiff  was  thereby  injured  and  dam- 
aged in  the  sum  of  $426.03,  besides  interest, 
that  amount  having  been  expended  in  excess 
of  the  contract  price  in  the  purchase  of  ma- 
terials, etc.,  necessary  to  complete  the  work 
at  the  least  expense.  Halgler  and  Frey  like- 
wise utterly  failed  to  comply  with  that  poi^ 
tlon  of  the  contract  which  required  them  to 
complete  the  house  on  or  before  April  15, 
1904,  and  have  never  yet  completed  the  same; 
the  house  never  having  been  sufficiently  com- 
pleted tor  the  plaintiff  to  occupy  the  same 
until  May  15th,  whereby  the  plaintiff  was  In- 
jured and  damaged  in  the  sum  of  $40,  the 
value  of  one  month's  rent  The  house  is  not 
yet  completed  in  accordance  with  the  con- 
tract, the  work  necessary  to  be  done  to  com- 
plete it  being  set  out  in  detail  in  the  peti- 
tion. Halgler  and  Frey  have  therefore  fail- 
ed to  well  and  truly  comply  with  all  the 
terms  and  conditions  set  forth  in  the  con- 
tract, and  have  likewise  failed  to  fully  carry 
out  and  comply  with  their  obligations  in  the 
particulars  above  set  out;  and  Bazemore  has 
likewise  failed  to  do  so  for  them.  The  bond 
has  therefore  been  broken,  to  the  injury  ana 
damage  of  the  plaintiff.  Attached  to  the  pe- 
tition were  copies  of  the  bond  and  the  con- 
tract The  bond  was  in  the  sum  of  $500, 
payable  to  the  plaintiff,  and  the  condition 
was  that  Halgler  and  Frey  should  w«ll  and 
truly  comply  with  all  the  terms  and  condi- 
tions in  the  contract  (a  copy  of  which  was 
attached  to  the  bond),  and  fully  carry  out 
and  perform  all  their  obligations  therein,  at 
that  Bazemore  should  do  so  for  them.  The 
contract  provided  that  the  house  should  be 
erected  according  to  the  plans  and  specifica- 
tions of  a  named  architect,  which  were  made 
a  part  of  the  contract,  and  that  it  should  be 
completed  on  or  bef<Mre  April  15,  1904;  but 
that,  if  any  additions  and  alterations  were 


Ga.) 


ADAMS  T.  HAIQLER 


made^  further  time  shonld  be  aHowed,  if  such 
additions  and  alterations  should  be  the  cause 
of  the  delay  and  the  contractors  had  exer- 
cised reasonable  diligence  in  reference  to  the 
same.  Those  portions  of  the  contract  which 
are  material  in  the  present  controversy  are 
as  follows: 

"(3)  The  contractor  shall  find  all  materials, 
labor  and  services,  tools  and  scaffolding,  im- 
plements, and  power  of  every  kind  necessary 
for  the  full  completion  of  said  building,  as 
set  forth  in  these  specifications. 

"(4)  The  owner  shall  pay  to  the  contractor, 
for  the  full,  safe,  and  perfect  completion 
of  the  work,  the  sum  of  $3,000.00;  but  if  the 
owner,  with  the  consent  of  the  architect, 
shall  direct  In  writing  any  additions  to,  or 
alterations  of,  or  omissions  from  the  plan  or 
works,  the  value  of  such  shall  be  added  to 
or  deducted  from  the  said  sum  of  $3,000.00, 
as  the  case  may  be,  such  value  to  be  com- 
puted by  the  architect,  whose  decision  shall 
be  final  and  conclusive  on  both  parties  here- 
to." 

**(J)  If  the  contractor  shall  become  bank- 
rupt or  insolvent,  or  make  an  assignment  for 
the  benefit  of  his  creditors,  or  shall  suspend 
or  delay  the  performance  of  any  part  of  this 
contract  for  five  days  after  a  notice  shall 
be  served  upon  him  or  left  at  his  place  of 
abode  by  the  architect,  requiring  him  to  pro- 
ceed with  and  perform  the  same,  it  shall 
be  right  for  the  owner,  with  the  consent  of 
the  architect,  to  enter  upon  and  take  pos- 
session of  the  works,  and  to  employ  any  oth- 
er person  or  persons  to  carry  on  and  com- 
plete said  works,  and  to  use  the  materials 
of  the  contractor  there  being,  and  the  cost 
and  expense  Incurred  in  cartylng  on  and 
completing  the  said  works  shall  be  deducted 
by  the  owner  from  any  money  due  or  to  be- 
come due  the  contractor;  and  if  said  work 
ki  not  completed  for  the  sum  at  which  the 
contractor  agreed  to  do  it,  then  the  said  con- 
tractor shall  make  said  overplus  good  to  said 
owner;  said  overplus  shall  be  a  valid  debt 
against  the  contractor.  The  expense  Incur- 
red by  the  owner  as  herein  provided,  either 
for  furnishing  materials,  or  furnishing  the 
work  or  both,  and  any  damage  incurred 
through  such  default,  shall  be  audited  and 
certified  by  the  architect,  whose  certificate 
thereof  shall  be  conclusive  upon  the  parties 
hereto. 

"(8)  In  case  the  work  and  things  hereby 
eontracted  to  be  done  by  the  contractors 
•hall  not  be  done  and  completed  the  time 
hereinbefore  mentioned,  the  contractor  shall 
pay  to  the  owner,  on  demand,  such  damages 
as  can  be  shown  by  reason  of  such  delay,  for 
every  day  that  may  elapse  from  the  appoint- 
ed and  actual  time  of  the  completion,  as 
mentioned  in  clause  1st,  allowance  being 
made  for  delay  (if  any)  occasioned  in  the 
execution  and  completion  of  the  work  by 
reason  of  additions  to,  alterations  of,  or  omis- 
sions, as  provided  for  in  clause  1st,  or  for 
strikes,  fire,  or  similar  accidents;  and  if  par- 


ties are  unable  to  agree  as  to  the  amount 
which  may  be  claimed,  the  same  shall  be  re- 
ferred to  arbitrators,  one  selected  by  the 
contractor,  and  one  by  the  owner,  and  these 
two  shall  have  power  to  name  an  umpire, 
whose  decisions  shall  be  binding  on  all  par- 
ties." 

Each  of  the  defendants  filed  a  general  de- 
murrer, as  well  as  a  special  demurrer  upon 
specified  grounds.  Before  the  demurrer  was 
heard  the  plaintiff  offered  an  amendment, 
which  is,  in  substance,  as  follows:  Baze- 
more  had  full  notice  and  knowledge  of  the 
failure  of  Frey  to  comply  with  the  contract, 
of  the  failure  of  Halgler  and  Frey  to  find 
materials,  labor,  etc.,  and  of  the  payments 
made  by  the  plaintiff  as  set  out  in  the  peti- 
tion. He  also  had  full  notice  and  knowledge 
at  the  time  of  the  fact  that  the  plaintiff  was 
completing  the  building  contracted  for. 
"Said  W.  L.  Basemore  himself  procured  the 
said  Halgler  to  perform  the  work  as  set  out 
in  the  petition,"  and  Basemore,  with  full  no- 
tice and  knowledge,  utterly  failed  himself  to 
carry  out  the  obligations  of  the  contract. 
The  plaintiff  acted  in  good  faith  for  the  pur- 
pose of  reducing  the  damages  arising  by  rea- 
son of  the  breach  of  the  contract  as  much 
as  possible,  and  the  work  was  done  and  ma- 
terial purchased  at  the  lowest  possible  sum 
necessary  to  construct  the  building  according 
to  the  specifications.  The  court  refused  to 
allow  the  amendment,  sustained  the  demur- 
rers, and  dismissed  the  petition.  To  these 
rulings  the  plaintiff  excepted. 

Hardeman  &  Jones  and  E.  P.  Johnston,  for 
plaintiff  in  error.  M.  Felton  Hatcher,  for  de- 
fendants in  error. 

COBB,  J.  1.  The  amendment  should  have 
been  allowed.  It  was  germane  to  the  peti- 
tion, and  did  not  set  forth  a  ne\«7  cause  of  ac- 
tion. See  City  of  Columbus  v.  Anglln.  120 
Ga.  785;  48  S.  E.  818.  One  of  the  distinct 
terms  in  the  contract  was  that  Halgler  and 
Frey  were  to  find  all  material,  labor,  etc., 
necessary  for  the  full  completion  of  the 
building  as  set  forth  in  the  specifications. 
The  condition  of  the  bond  was  that  they 
should  well  and  truly  comply  with  all  the 
terms  and  conditions  of  the  contract.  The 
petition  alleged  that  they  utterly  failed  to 
find  material,  labor,  etc.,  which  was  neces- 
sary to  complete  the  building,  and  that  as  a 
consequence  the  plaintiff  was  damaged  In  a 
stated  amount,  being  the  sum  which  he  was 
required  to  pay  out  in  excess  of  the  contract 
price;  and  the  amendment  which  was  reject- 
ed alleges  that  this  sum  was  necessarily  ex- 
X)ended  for  this  purpose,  and  that  the  labor 
and  materials  were  secured  at  the  lowest 
possible  cost,  a  bill  of  particulars  to  the  peti- 
tion setting  forth  each  item  that  was  thus 
procured.  These  allegations  in  the  original 
petition  and  the  amendment  seem  to  set 
forth  a  complete  cause  of  action  upon  the 
bond,  and,  if  there  were  no  other  allegations 
in  the  petition,  the  plaintiff  would  be  enti- 
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tied  to  recover  upon  proof  of  the  averments. 
•  2.  But  It  is  said  that  under  the  seventh 
paragraph  of  the  contract  the  plaintiff  had  no 
right  to  take  charge  of  the  work  except  in 
the  manner  therein  specified;  that  is,  that  it 
was  necessary  to  give  the  contractors  five 
days'  notice  to  continue  the  work,  and,  upon 
their  failure,  to  ohtain  the  consent  of  the 
architect  to  take  charge  of  the  work.  It  is 
claimed  that  this  provision  in  the  contract 
was  not  complied  with,  that  the  risk  of  the 
surety  was  thereby  increased,  and  that  he  is 
discharged  from  any  liability  on  the  bond. 
The  contract  of  Haigler  and  Frey  was  to 
complete  the  work.  The  contract  of  Baze- 
more  was  to  complete  the  work  for  them  if 
they  failed  to  do  so;  and,  in  the  event  both 
failed,  the  contract  of  the  principals  and 
surety  on  the  bond  was  to  indemnify  the 
plaintiff  against  loss  on  account  of  such  fail- 
ure. The  purpose  of  the  seventh  paragraph 
of  the  contract  was  the  protection  of  the 
plaintiff  against  the  failure  of  both  Haigler 
and  Frey,  the  plaintiff  thereby  being  given 
the  right  under  certain  conditions  to  have 
the  work  completed  by  other  persons.  It 
would  seem  from  the  allegations  of  the  peti- 
tion that*  while  the  contract  was  a  joint  one 
of  Haigler  and  Frey,  the  work  was  first  be- 
gun and  carried  on  by  Frey  alone;  and,  if  he 
had  completed  the  work,  this  would. have 
been  a  compliance  with  the  contract,  for 
performance  by  either  of  the  Joint  obligors 
would  have  been  a  sufilcient  compliance  with 
the  contract  When  Frey  abandoned  the 
contract,  it  seems  that  Haigler  was  willing 
to  undertake  to  comply  with  the  same;  that 
his  willingness  to  complete  the  contract  was 
not  only  known  to  Bazemore,  but  that  it  was 
at  Bazemore's  instance  and  request  that 
Haigler  took  up  the  unfinished  work  of  his 
co-obligor,  which  he  had  a  right  to  do.  It 
was  during  the  time  that  Haigler  was  under- 
taking to  comply  with  the  contract  that  he 
failed,  certainly  at  one  point,  and  possibly  at 
others;  that  is,  he  failed  to  find  the  material 
necessary.  The  plaintiff  did  not  take  the  work 
completely  out  of  the  hands  of  both  Haigler 
and  Frey,  as  he  would  probably  have  had 
a  right  to  do,  after  service  of  the  notice  and 
the  consent  of  the  architect,  but  Haigler  was 
allowed,  with  the  knowledge  of  Bazemore, 
the  surety,  to  continue  the  work  which  Frey 
had  failed  to  complete.  Both  Haigler  and 
Frey  were  under  an  obligation  to  complete 
the  work,  and  it  was  immaterial  to  the  plain- 
tiff which  one  actually  did  the  work.  Baze- 
more, the  surety,  was  surety  for  botli,  and 
he  was  alike  responsible  for  the  failure  of 
either.  Halgler's  taking  the  place  of  Frey 
in  the  actual  conduct  of  the  work,  at  the  in- 
stance of  the  plaintiff,  with  the  knowledge 
of  Bazemore,  was  in  no  sense  a  novation  of 
the  contract  Haigler  was  simply  doing 
what  he  was  under  an  obligation  to  do;  and 
we  do  not  see  how  the  risk  of  Bazemore  was 
in  any  sense  increased  by  the  work  being 
shifted  from  one  of  the  contractors  to  the 


other  (me,  when  he  was  bound  under  the 
bond  for  the  faithful  performance  of  the 
contract  by  each  and  by  both.  The  condi- 
tion of  affairs  contemplated  by  the  seventh 
paragraph  of  the  petition  does  not  seem  to 
have  arisen;  that  is,  where  the  plaintiff 
would  be  compelled  to  secure  the  services  of 
86me  one  not  connected  with  the  origintii 
contract  to  complete  the  work.  If  the  alle- 
gations of  the  petition  were  that  both  Frey 
and  Haigler  had  entirely  abandoned  the  con- 
tract and  failed  to  perform  its  conditions, 
and  that  the  plaintiff  had  made  a  new  and 
independent  agreement  with  Haigler  to  com- 
plete the  work,  without  reference  to  the  old 
contract,  an  entirely  different  question  would 
have  been  raised;  and  it  is  probable  that 
the  right  of  the  plaintiff  to  recover  would 
have  been  dependent  upon  his  compliance, 
either  literally  or  in  substance,  with  the  stip- 
ulations of  paragraph  7.  But,  as  we  Inter- 
pret the  petition,  this  was  not  the  case.  Frey 
attempted  to  perform,  and  failed.  Haigler 
took  his  place,  and  he  likewise  failed  at  the 
point  where  the  contract  required  him  to 
find  the  material.  But  each  was  attempting 
to  carry  out  the  original  contract,  and  Baze- 
more was  bound  as  surety  for  them  on  the 
original  contract,  and  was  liable  for  the  fail- 
ure of  each  to  perform  the  contract,  as  he 
would  have  been  liable  If  both  of  them  bad 
together  failed  to  perform. 

S.  The  contract  provided  that  the  house 
should  be  completed  on  a  given  day.  It  was 
distinctly  alleged  that  the  boose  was  not 
completed  on  this  day,  and  there  were  alle- 
gations showing  the  damage  which  resulted 
from  this  failure.  The  failure  to  complete 
the  contract  on  the  day  named  was  a  breach 
of  the  bond.  But  it  is  said  that  the  plaintiff 
is  not  entitled  to  recover  this  damage,  for 
the  reason  that  paragraph  8  of  the  contract 
requires  the  damage  to  be  determined  by  ar- 
bitration, and  there  could  be  no  recovery  of 
such  damage  until  there  had  been  an  arbitra- 
tion in  the  manner  provided.  It  is  unques- 
tionably true  that  parties  may  stipulate  in 
a  contract  that  the  amount  of  damage  in 
case  of  a  breach  shall  be  fixed  by  arbitra- 
tion. But  such  a  stipulation  would  not  bar  a 
party  damaged  by  the  breach  from  recover- 
ing the  damages  by  suit  even  though  there 
were  no  arbitration,  unless  the  provision  for 
arbitration  amounted  to  a  condition  preced- 
ent to  the  right  to  resort  to  the  courts^  or 
arbitration  was  made  the  only  mode  by 
which  the  amount  of  damages  should  be  as- 
certained. Liverpool  Ins.  Go.  v.  Creighton, 
51  Ga.  110.  See,  also,  Cole  Mfg.  Go.  v.  Col- 
lier, 91  Tenn.  525,  .19  S.  W.  672,  30  Am,  St 
Rep.  898.  The  language  of  paragraph  8  of 
the  contract  is  that  if  the  parties  are  imable 
to  agree  as  to  the  amount  due  for  delay, 
etc.,  "the  same  shall  be  referred  to  arbitra- 
tors." The  question  is  whether  the  mere  use 
of  the  word  ''shall*'  makes  the  submission  to 
arbitration  a  condition  precedent  to  suit 
We  do  not  think  bkk    In  the  case  of  Hamil- 
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ton  T.  iBsorance  Co.,  1S7  U*  S.  370,  11  Sup. 
Gt  138,  d4  li.  Ed.  708,  a  stipulation  in  an  in- 
surance policy,  where  the  word  ''Bhall"  was 
used  in  the  same  connection  as  it  was  in 
this  contract,  was  held  not  to  make  the  stip- 
ulation one  which  would  require  arhltratlon 
as  a  condition  precedent  to  an  action  at  law. 
See,  also,  in  this  connection,  Cole  Mfg.  Co.  v. 
Collier,  supra;  Southern  Fire  Ins.  Co.  v. 
Knight,  111  Ga.  622,  36  S.  B.  821,  62  U  R.  A. 
70,  78  Am.  St  Rep.  216  (1).  Parties  have  a 
right  to  appeal  to  the  courts  for  the  assess- 
ment of  damages  to  which  they  may  be  en- 
titled, growing  out  of  a  breach  of  a  contract 
into  which  they  have  entered;  and,  while 
the  law  authorizes  them  to  make  a  binding 
afl^eement  that  the  damage  shall  be  assessed 
In  other  ways  and  by  other  tribunals,  either 
provided  by  law,  or  created  by  themselves 
for  this  purpose,  before  any  one  will  be  de- 
prived of  an  appeal  to  the  courts  it  must  ap- 
pear from  clear  and  unequivocal  language  in 
the  contract  that  such  was  the  Intention  of 
the  parties.  There  may  be  cases  where  a 
party  would  be  liable  to  an  action  for  dam- 
ages for  a  failure  to  submit  the  controversy 
to  arbitration  upon  an  agreement  to  do  so, 
when  such  an  agreement  could  not  be  plead- 
ed in  bar  of  the  action.  Hamilton  v.  Ins. 
Co.,  137  U.  S.  385,  11  Sup.  Ct  133,  34  L.  Ed. 
706. 

4.  It  is  also  said  that  the  petition  should 
have  alleged  that  the  delay  was  not  due  to 
alterations  and  additions  being  made  as  pro- 
vided by  the  contract;  but  we  think  this  is  a 
matter  of  defense,  and  should  be  made  the 
subject  of  a  plea.  The  petition  was  suffi- 
cient to  call  for  an  answer  from  both  of  the 
principals  and  from  the  surety. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  G.  J.,  absent 
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OGBURN  et  aL  v.  ELMORB,  GrdlBary. 
(Supreme  Court  of  Georgia.    Aog.  3»  1905.) 

1.   iHTOZICATIIfQ     LiQUOBS  —  IjOOAL     OfTIOIV 

LA.W~C0NTE8T~nJUBISDI0IT0N. 

The  general  local  option  liquor  law  (Pol. 
Code  1895,  {  1546)  confers  upon  the  superior 
court  as  a  court  jurisdiction  to  hear  and  de- 
termine a  contest  of  an  election  held  under  the 
provisions  of  that  law.  The  question  whether 
the  General  Assembly  could  constitutionally 
confer  such  authority  upon  the  superior  court 
is  not  made  In  the  present  case,  though  it  is 
settled  that  such  authority  may  be  conferred 
upon  individuals  holding  judicial  office. 
Z  Same— Special  Pboceeding. 

The  proceeding  for  contest  under  the  gen- 
eral local  option  liquor  law  is  not  an  action  at 
law  or  a  suit  in  equity.  It  is  a  special  statu- 
tory proceeding  conferring  power  which  must 
be  exercised  within  the  limits  and  by  the  method 
preecribed  by  the  statute. 
8.  Same. 

Such  a  proceeding  cannot  be  annexed  to 
a  suit  at  law  or  a  case  in  equity;    nor  can  a 
suit  in  equity  be  converted  by  amendment  Into 
a  proceeding  for  contest  under  the  statute. 
4.  Same— Petition— Equitable  Relief. 

The  petition  In 'the  present  case,  properly 

construed,  sets  forth  a  suit  in  equity,  and  not  a 
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proceedinf  to  contest  an  election  held  under  the 
provisions  of  the  general  )ocal  option  liquor  law. 
5.  Same— Amendment. 

It  has  heretofore  been  determined  that 
there  was  no  equity  in  the  original  petition. 
While  the  amendment  by  which  certain  allega- 
tions in  that  petition  were  sought  to  be  stricken 
ought  to  have  been  allowed,  as  there  would 
have  been  no  equity  in  the  petition  with  these 
allegations  stricken,  a  judgment  refusing  the 
amendment  and  dismissing  the  petition  will  no'' 
be  reversed. 
(Syllabus  by  the  Court) 

Error  trom  Superior  Court,  Macon  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Action  by  Ogbum  and  others  against  El- 
more, ordinary  of  Macon  county.  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
Affirmed. 

Ggbum  and  2d3  others,  in  a  petition  ad- 
dressed to  the  superior  court  of  Macon  coun- 
ty, made  the  following  allegations:  Gn  July 
9,  1904,  a  petition  was  filed  with  the  ordi- 
nary of  that  county  for  the  purpose  of  bring- 
ing on  an  electiim  to  determine  whether  such 
spirituous  liquors  as  are  mentioned  in  Pol. 
Code,  §  1548,  should  be  sold  within  the  lim- 
its of  Macon  county.  Bimore,  the  ordinary, 
upon  the  filing  of  the  petition  passed  an 
order  Submitting  the  question  to  the  qual- 
ified voters  of  the  county,  as  required  by 
law,  and  further  ordered  that  notice  of  the 
election  should  be  published  in  a  named  pub- 
lic gazette  the  requisite  number  of  days. 
Although  the  order  was  passed  on  July  9th, 
the  notice  was  not  published  until  July  15th, 
and  appeared  only  in  the  issues  of  a  gazette 
dated  July  15th,  22d,  and  29th,  and  only  15 
days  elapsed  from  the  first  to  the  last  inser- 
tion; the  first  notice  being  published  only 
24  days  before  the  time  fixed  for  the  elec- 
tion* Gn  the  day  named  in  the  order  the 
polls  were  opened  at  the  difCerent  precincts 
in  the  county,  and  a  pretended  election  was 
bold.  Gn  August  9th*-the  day  following  the 
pretended  election— the  managers  at  the  dif- 
ferent precincts  returned  to  the  ordinary  all 
the  papers  required  to  be  returned  at  a  law- 
ful election,  and  the  ordinary  made  an  at- 
tempt to  consoiidate  the  returns,  and,  after 
such  consolidation,  did  declare  that  a  ma- 
jority of  the  votes  had  been  cast  against  the 
sale^  and  on  the  same  day  did  publish  for 
the  first  time  the  result  of  the  election  as 
declared  by  him,  and  is  proceeding  to  publish 
the  same  once  a  week  for  four  weeks.  Un- 
less the  ordioary  is  enjoined  from  perfect- 
ing the  result  of  said  illegal  election,  tlie 
effect  of  the  publication  will  be  to  make  il- 
legal the  sale  of  liquors,  at  least  until  the 
order  is  reversed  or  set  aside.  Petitioners 
are  citizens  and  taxpayers  and  interested  in 
the  revenue  arising  from  the  sale  of  liquors, 
and  six  of  tbem  (named)  are  engaged  in  the 
sale  of  spirituous  liquors,  and  will  be  de 
prived  by  the  illegal  order  of  their  property, 
being  compelled  to  close  their  places  of  busi- 
ness. Petitioners  are  without  a  remedy  ex- 
cept in  a  court  of  equity  and  by  the  state's 
writ  of  injunction.     The  result  as  d^clar^^ 
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by  the  ordinary  \a  not  the  true  result  of  the 
election.  A  majority  of  the  votes  cast  at 
the  election  was  for  the  sale.  At  one  of  the 
precincts  there  were  39  votes  for  the  sale 
and  12  against  the  sale,  and  the  ordinary 
willfully  and  fraudulently  rejected  this  pre- 
cinct from  the  consolidation.  At  another  pre- 
cinct there  were  197  votes  for  the  sale  and 
203  votes  against  the  sale.  Notwithstand- 
ing the  election  at  this  precinct  was  not  held 
at  the  proper  place,  the  ordinary,  in  the  con- 
solidation, counted  these  votes.  A  large 
number  of  registered  voters,  to  wit,  467,  were 
vleprived  of  their  right  to  cast  a  legal  ballot 
at  this  precinct  on  account  of  the  failure  to 
establish  and  open  a  legal  voting  place  in 
the  district  At  another  precinct  51  votes 
were  cast  for  the  sale  and  66  votes  against 
the  sale.  These  votes  were  counted  in  the 
consolidation,  notwithstanding  one  of  the 
managers  at  the  precinct  was  neither  a  free- 
holder nor  officer  authorized  by  law  to  hold 
an  election.  This  was  also  true  of  one  of 
the  managers  at  the  second  precinct  above 
referred  to.  The  petitioners  constitute  more 
than  one-tenth  in  number  of  those  who  vot- 
ed at  the  election,  and  the  petition  is  filed 
within  20  days  from  the  day  the  ordinary 
declared  the  result  The  prayer  was  that 
the  judge  direct  three  justices  of  the  peace 
to  recount  the  ballots  at  the  three  precincts 
above  referred  to,  and  report  the  result  of 
the  recoimt  at  the  next  term  of  the  superior 
court  to  which  the  petition  was  made  return- 
able; that  the  writ  of  Injunction  be  direct- 
ed to  the  ordinary  enjoining  and  restraining 
him  from  any  further  publication  of  the  re- 
sult of  the  election,  and  from  In  any  manner 
attempting  to  enforce  or  carry  into  effect 
any  order  made  by  blm  in  reference  to  de- 
claring the  result  of  the  election;  and  that 
process  issue  requiring  the  ordinary  to  be 
and  appear  at  the  next  term  of  the  superior 
court  to  be  held  for  the  county  to  answer  the 
complaint  The  petition  was  verified  by  the 
oath  of  one  of  the  petitioners.  Upon  being 
presented  to  the  judge,  the  same  was  sanc- 
tioned, and  ordered  filed,  and  a  rule  nisi  was 
issued  requiring  the  ordinary  to  show  cause 
on  a  named  day  why  the  Injunction  prayed 
for  should  not  be  granted.  It  was  further 
ordered  that  three  named  justices  of  the 
peace  recount  the  votes  at  the  three  pre- 
cincts referred  to  In  the  petition.  Attached 
to  the  petition  as  an  exhibit  was  a  copy  of 
the  notice  of  the  ordinary  of  the  result  of  the 
election  as  declared  by  him,  from  which  it 
appeared  that  upon  a  consolidation  there 
were  cast  547  votes  for  the  sale  and  570 
against  the  sale,  and  the  result  of  the  elec- 
tion was  declared  as  being  against  the  sale. 
Process  was  duly  issued,  and  the  ordinary 
acknowledged  service  of  the  petition  In  the 
usual  form  of  acknowledgments  of  service 
upon  petitions  In  equity,  following  this  ac- 
knowledgment with  the  statement  that  he 
also  acknowledged  service  "of  the  filing  of 
said  petition  for  contest"  and  the  order  of 


the  judge  requiring  a  recount  of  the  votes 
at  the  three  precincts,  waiving  "all  further 
notice  of  the  filing  [of]  said  petition  for  con- 
test" At  the  time  fixed  for  a  hearing  of 
the  injunction  the  defendant  appeared  and 
filed  a  demurrer  and  an  answer;  and,  after 
hearing  evidence  and  considering  the  plead- 
ings, the  court  refused  to  grant  the  injunc- 
tion prayed  for.  This  judgment  was  affirm- 
ed by  the  Supreme  Court  Ogburn  v.  Elmore, 
121  Qa.  72,  48  S.  B.  702.  When  the  case  was 
called  at  the  term  of  the  court  to  which  the 
petition  was  returnable,  the  plaintiffs  of- 
fered to  amend  the  petition  by  striking  out 
the  allegations  that  they  were  citizens  and 
taxpayers,  and  interested  as  such  in  the  rev- 
enue arising  from  the  sale  of  liquors,  that 
some  of  them  were  directly  Interested  in  the 
sale,  and  all  references  to  and  the  prayer  for 
Injunction.  The  court  refused  to  allow  this 
amendment,  and  the  plaintiffs  excepted.  The 
plaintiffs  then  offered  a  further  amendment 
in  which  it  was  alleged  that  the  judge  on  a 
given  day  had  passed  an  order  requiring 
three  justices  of  the  peace  to  recount  the 
ballots  in  the  election,  and  that  such  re- 
count had  been  had,  and  a  return  made  to 
the  next  term  of  the  superior  court  after  the 
institution  of  the  contest  and  wherein  it  was 
sought  to  amend  the  prayer  by  asking  for  a 
recount  of  the  ballots  and  a  return  of  the 
result  to  the  court.  This  amendment  was 
also  disallowed,  and  the  plaintiffs  excepted. 
The  court  then  heard  the  demurrers  and  dis- 
missed the  petition,  and  to  this  ruling  the 
plaintiffs  also  excepted. 

Jos.  H.  Hall,  Malcolm  D.  Jones,  and  £.  Lb 
Heath,  for  plaintiffs  in  error.  Hall  &  Wlm- 
berly  and  Greer  ft  Felton,  for  defendant  in 
error. 

COBB,  J.  The  general  local  option  liquor 
law  provides  that  within  20  days  from  the 
day  on  which  the  ordinary  declares  the  re- 
sult of  the  election  one-tenth  of  those  who 
voted  at  the  election  may  institute  contest 
proceedings  in  the  superior  court  in  the  .man- 
ner provided  in  the  act;  that  upon  the  In- 
stitution of  such  a  contest  the  judge  shall 
direct  three  justices  of  the  peace  of  the 
county  to  recount  the  ballots  on  a  given 
day,  and  report  the  result  to  the  next  term 
of  the  superior  court,  or  to  the  term  to 
which  the  petition  is  made  returnable,  at 
which  term  the  contest  must  be  heard,  if 
such  term  is  held,  and,  if  not  then  at  the 
next  regular  term  of  the  court;  that  a  con- 
tinuance or  postponement  of  the  contest  shall 
not  be  had  for  any  other  reason  than  the 
failure  to  hold  the  term  to  which  the  contest 
is  returnable;  and  it  is  provided  that,  if 
any  of  the  parties  die,  it  shall  not  be  neces- 
sary to  make  the  legal  representatives  of 
the  deceased  parties  to  the  case.  Provision 
Is  made  for  the  summoning  of  witnesses  and 
the  hearing  of  evidence.  The  finding  of  the 
superior  court  on  the  contest  is  referred  to 
as  "the  judgment  of  the  superior  court"  and 
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is  declared  to  be  final,  unless  the  case  Is 
carried  to  the  Supreme  Court  for  review. 
Pol.  Code  1895,  §  1546.  Express  authority  is 
thus  conferred  upon  the  superior  court  as  a 
court  to  hear  the  contest  The  authority 
is  not  conferred  upon  Judge,  but  upon  the 
court;  and  the  act  expressly  declares  that 
the  action  of  the  superior  court  denominated 
as  the  Judgment  may  be  reviewed  by  the 
Supreme  Court  What  is  the  status  of  such 
a  proceeding  when  instituted  in  the  superior 
court? . 

The  superior  court  is  a  constitutional  court, 
and  Jurisdiction  is  vested  therein  by  the 
Constitution  for  the  hearing  and  determining 
of  civil  and  criminal  cases.  It  has  original 
Jurisdiction  in  regard  to  certain  classes  of 
civil  cases  and  appellate  Jurisdiction  in  re- 
gard to  other  classes.  It  has  exclusive  Ju- 
risdiction of  certain  classes  of  civil  cases 
as  well  as  of  certain  criminal  cases,  and  it 
has  concurrent  Jurisdiction  with  other  courts 
of  civil  and  criminal  cases  of  given  classes. 
The  superior  court  as  created  by  the  Con- 
stitution is  a  coiut  for  the  determination  of 
civil  and  criminal  cases.  The  manner  in 
which  these  cases  shall  be  heard  and  de- 
termined, Mo  far  as  it  is  not  prescribed  in 
the  Constitution,  is  left  to  the  determination 
of  the  General  Assembly.  The  Constitution 
confers  upon  the  superior  court  and  upon 
the  Judge  authority  to  exercise,  in  certain 
Instances,  powers  which  would  ordinarily  be 
exercised  by  the  executive  or  legislative  de- 
partment of  the  state,  as  where  the  Judge 
is  authorized  to  appoint  a  notary  public  who 
is  ex  offl*cio  a  Justice  of  the  peace,  or  where 
the  superior  court  is  authorized  to  grant 
charters  to  corporations  of  a  given  char- 
acter. There  is  nothing  In  the  Constitution 
which  confers  upon  the  superior  court  as 
such  the  right  to  hear  and  determine  con- 
tests of  elections.  The  question  whether 
there  Is 'In  the  Constitution  anything  which 
would  prohibit  the  superior  court,  as  a  court, 
from  entertaining  Jurisdiction  of  such  con- 
tests, is  not  made  by  the  present  record,  and 
need  not  be  inquired  into.  Whatever  doubts 
may  have  heretofore  existed  as  to  the  power 
of  the  General  Assembly  to  confer  upon  per- 
sons holding  Judicial  offices  the  authority  to 
hear  contests  of  elections,  it  seems  to  be  now 
settled  that  this  power  can  be  conferred  upoji 
these  individuals,  notwithstanding  their  re- 
lation to  the  Judicial  department  of  the  gov- 
ernment See  Johnson  v.  Jackson,  99  Ga. 
389,  27  S.  £.  734;  Skrine  v.  Jackson,  73  Ga. 
382.  See,  also,  in  this  connection.  Mayor  v. 
Perry,  114  Ga.  881,  40  S.  E.  1004,  67  L.  R.  A. 
230.  And  when  such  authority  Is  conferred 
upon  a  person  holding  a  Judicial  position, 
and  there  is  no  provision  of  law  for  a  re- 
view of  his  decision.  It  is  final.  Carter  v. 
Janes,  96  Ga.  280,  23  S.  E.  201.  Whether  in 
a  case  where  a  matter  of  this  character  Is 
referred  to  the  decision  of  the  superior  court 
the  right  of  the  Supreme  Court  to  review  its 
decision  would  arise  under  the  Constitution,  | 


in  the  absence  of  an  express  provision  in  the 
act,  need  not  be  decided,  for  the  reason  that 
the  act  under  consideration  in  express  terms 
provides  for  such  review,  and  no  question 
was  raised  as  to  the  validity  of  this  provi- 
sion. There  may  be  grave  doubts  as  to  the 
expediency  of  conferring  upon  persons  hold- 
ing Judicial  office  and  upon  the  courts  as 
such  the  right  to  determine  those  questions 
wMch  are  of  political  nature,  and  which 
could  with  more  propriety  be  determined  b) 
the  political  department  of  the  government 
But  if  the  General  Assembly  has  the  author- 
ity to  confer  this  power  upon  such  officers 
or  upon  the  courts,  the  question  of  expedi- 
ency is  addressed  to  their  sound  discretion 
and  Judgment  Treating  the  act  as  author- 
izing the  superior  court  as  such  to  hear  the 
contest,  and  that  provision  authorizing  a  re- 
view by  the  Supreme  Court  as  being  a  valid 
exercise  of  power  by  the  General  Assembly, 
the  question  which  now  confronts  us  is,  does 
this  legislation  make  the  proceeding  in  the 
superior  court  partake  of  the  nature  of  the 
ordinary  case  instituted  in  that  court  under 
its  ^ell-defined  and  undoubted  constitutional 
Jurisdiction?  CUvil  cases  of  which  the  su- 
perior courts  have  original  Jurisdiction  are 
either  cases  at  law  or  cases  in  equity;  that 
is,  cases  in  which  the  court  is  called  upon 
to  render  a  Judgment  according  to  the  prin- 
ciples of  the  common  law,  or  enter  a  decree 
according  to  the  established  principles  of 
the  court  of  chancery.  It  is  impossible  to 
classify  the  proceeding  to  contest  the  elec- 
tion either  as  a  case  at  law  or  as  a  case  in 
equity.  The  proceeding  is  one  in  its  nature 
and  effect  imknown  to  the  Jurisdiction  of 
either  a  common-law  or  equity  court  It 
Is  a  proceeding  peculiar  in  its  nature,  of 
which  the  superior  court  would  have  no  Ju- 
risdiction in  the  absence  of  a  statute  ex- 
pressly conferring  it  It  stands  alone  and 
isolated,  and  in  the  determination  of  the 
questions  therein  raised  the  court  is  called 
upon  to  exercise  neither  its  common-law  nor 
its  chancery  powers,  but  to  exercise  simply 
the  power  conferred  by  the  statute  within 
the  narrow  limits  therein  prescribed.  Such 
being  the  case,  it  must  be  instituted  in  the 
manner  thus  prescribed,  and  must  not  be 
Joined  or  united  with  any  other  matter  of 
controversy,  even  between  the  same  parties, 
of  which  the  superior  court  may  have  Juris- 
diction either  as  a  court  of  law  or  as  a  court 
of  equity.  It  cannot  be  annexed  to  a  law 
case,  nor  can  it  be  made  a  part  of  an  equity 
case.  Equitable  relief  cannot  be  sought  in 
the  proceeding,  and  legal  relief  can  only  be 
sought  to  the  extent  that  the  statute  au- 
thorizes it,  and  no  further. 

It  now  becomes  necessary  for  us  to  de- 
termine what  was  the  character  of  the  pro- 
ceeding which  was  instituted  by  the  plain- 
tiffs in  the  present  case.  Was  it  an  appeal 
to  the  superior  court  as  a  court  of  equity 
for  the  exercise  by  that  court  of  some  of  its 
equity  powers?    Or  was  it  a  contest  Insti- 
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tuted  ander  the  provisions  of  the  general 
local  option  liquor  law  (Pol.  Code  1895,  % 
1546)?  The  petition  has  In  It  some  allega- 
tions which  would  be  appropriate  to  a  pe- 
tition for  a  contest;  but  in  the  prayer  for  a 
recount  the  plaintiffs  do  jQot  ask  for  that 
which  the  law  says  shall  be  required  in  a 
contest— that  is,  for  a  recount  of  the  entire 
vote  cast  in  the  election — the  prayer  being 
simply  for  a  recount  of  the  vote  cast  at  three 
precincts.  It  is  addressed  to  the  superior 
court  This  would  be  appropriate  both  in  a 
petition  for  contest  as  well  as  in  a  petition 
for  equitable  relief.  The  allegations  in  ref- 
erence to  the  conduct  of  the  ordinary,  so  far 
as  the  notice  of  the  election  and  the  con- 
solidation of  the  returns  are  concerned, 
would  be  appropriate  in  either  proceeding. 
The  statement  as  to  the  ratio  which  the 
number  of  the  plaintiffs  bore  to  the  num- 
ber of  voters  at  the  election  would  indicate 
that  it  was  the  intention  of  the  plaintiffs 
to  contest  the  election.  Thai  the  petitioners 
are  citizens  and  taxpayers,  and  that  some 
of  them  are  Interested  as  sellers  of  liquor, 
and  therefore  interested  as  such  in  the* ac- 
tion of  the  ordinary,  are  averments  wholly 
foreign  to  a  contest,  but  are  appropriate  to 
a  petition  for  equitable  relief.  This  is  also 
true  in  reference  to  those  allegations  as  to 
the  injunction  and  the  prayer  for  the  grant- 
ing of  the  same.  The  petition  prays  for 
process,  which  is  a  prayer  wholly  unneces- 
sary and  improper  in  a  petition  for  a  contest. 
The  ordinary.  In  his  acknowledgment  of 
service,  seems  to  have  treated  the  petition 
as  of  dual  nature,  but  the  construction  placed 
by  him  upon  the  petition  is,  of  course,  imma- 
terial. The  petition  was  presented  to  the 
judge  as  a  petition  for  equitable  relief,  and 
was  sanctioned  as  such.  A  hearing  was  had 
that  would  be  had  upon  such  a  petition,  and 
the  case  was  brought  to  this  court  and  heard 
upon  a  fast  writ  of  error  in  the  same  man- 
ner that  an  ordinary  injunction  case  would 
be  disposed  of.  Considering  the  petition  as 
a  whole,  as  well  as  the  manner  in  which  the 
same  has  been  dealt  with  by  counsel  and  by 
the  judge  of  the  superior  court,  no  other 
conclusion  can  properly  be  reached  than  that 
it  was  intended,  when  filed,  as  a  petition  for 
equitable  relief.  So  construing  it,  those  al- 
legations which  would  be  appropriate  only  to 
A  petition  for  a  contest  were  merely  sur- 
plusage, and,  even  If  not  stricken,  could  be 
ignored.  The  judge  therefore  properly  re- 
fused to  allow  the  amendment  which  sought 
to  convert  the  petition  into  a  proceeding  for 
contest  by  making  allegations  in  reference 
to  a  recount  of  the  ballots  which  were  not 
made  In  the  original  petition.  But  we  think 
the  Judge  erred  in  refusing  to  allow  the 
amendment  striking  out  those  portions  of 
the  petition  relating  to  the  prayer  for  in- 
junction. In  all  cases,  both  at  law  and  in 
equity,  the  plaintiff  has  a  right,  which  is  not 
subject  to  any  limitation,  to  strike  out  any 
averment  that  he  sees  proper,  and  the  court 


must  allow  the  amendment  If  this  amend- 
ment had  been  allowed,  however,  the  peti- 
tion would  have  been  left  with  nothing  in  It 
with  which  the  superior  court  as  a  court  of 
equity  could  deal,  and  therefore  could  have 
been  stricken  from  the  files  either  on  motion 
of  counsel  or  by  the  court  on  its  own  motion. 
The  amendment  should  have  been  allowed, 
and  then  the  case  dismissed  for  want  of 
equity  in  the  petition.  There  was  no  equity 
in  the  petition  as  originally  filed.  Ogburn 
V.  Elmore,  supra.  There  would  certainly 
have  been  no  equity  In  the  petition  If  the 
amendment  had  been  allowed,  and  the  er- 
roneous disallowance  of  the  amendment  will 
not  work  a  reversal  of  the  Judgment 

Judgment  affirmed.    All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent 


(123  Oa.  5SS> 
CAMPBEIX  v,  STATE. 
(Supreme  Court  of  Georgia.    Aug.  1,  1005.) 

1.  BvinENCB— Contents  op  Lost  Lettebs. 

Where  letters  have  been  lost  or  destroyed, 
their  conteDts,  if  material,  may  be  proved  by  a 
witness  who  testifies  -that  he  read  them,  and 
knows  the  substance  of  them,  althongh  he  can- 
not state  what  they  contained  "word  for  word.** 

2.  HoMiciDB->Ev I DENCB— Malice. 

Where  a  wife  has  been  indicted  for  the 
murder  of  her  husband,  on  the  trial  it  is  com- 
petent to  prove  declarations  or  acts  on  her  part 
near  the  time  of  the  alleged  homicide,  tending 
to  show  ill  will  or  malice  on  her  part  toward 
him,  or  to  prove  a  line  of  conduct  or  gross  ill 
treatment  and  cruelty  on  her  part  toward  him, 
continuing  until  shortly  before  the  alleged  of- 
fense. Such  evidence  is  admissible  for  the  pur- 
pose of  showing  motive  or  malice  on  the  part 
of  the  accused,  and  to  rebut  the  presumed  im- 
probability of  a  wife's  murdering  her  husbands 
[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  Sfi  29d-296.] 

8.  Criminal  Law— New  Tbial. 

Immaterial  errors  which  could  not  have 
injured  the  defendant  furnish  no  ground  for  a 
new  trial. 

[Ed.  Note. — ^Por  cases  In  point,  see  vol,  15, 
Cent.  Dig.  Criminal  law,  ft  2163.] 

4.  Same— EviDENCS  —  LBrrEBS  —  InENTHiOA- 

TION. 

On  the  trial  of  a  criminal  case,  although 
a  witness  for  the  state  on  direct  examination 
testified  that  he  received  and  saw  certain  let- 
ters written  by  the  defendant,  yet  where,  on 
cross-examination,  he  stated  that  he  did  not 
know  that  the  defendant  wrote  the  letters,  or 
that  she  authorized  any  one  to  write  them,  or 
that  she  was  advised  of  their  contents,  they 
should  have  been  excluded  from  evidence  on 
motion.  Nor  were  they  rendered  admissible  be- 
cause on  redirect  examination  the  witness  stat- 
ed that  the  name  of  the  defendant  appeared  to 
be  signed  to  the  letters,  and  that  they  referred 
to  her  husband,  and  some  of  them  were  directed 
to  him  and  some  to  the  witness,  and  that  they 
came  by  mail  from  a  city  where  she  told  him 
that  she  intended  to  go,  although  he  did  not 
know  that  she  was  in  such  city,  except  from 
the  fact  that  the  letters  came  from  that  place. 

5.  Same. 

The  refusal  to  allow  counsel  to  ask  a  ques- 
tion of  a  witness  to  the  effect  that,  if  another 
witness  had  testified  that  a  bullet  entered  the 
skull  of  the  deceased  "on  the  left,  about  where 
my  finger  is,"  and  penetrated  to  the  skull  back 
near  the  ear,  whether  the  other  witne«  was 
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mistaken,  fornlshed  no  ground  for  a  new  trial 
If  the  form  of  question  waa  admissible  at  all, 
its  materiality  is  not  apparent  in  the  absence 
of  any  information  in  die  record  as  to  where 
counsel  in  fact  placed  his  finger  as  an  indica- 
tion of  locality. 

6.  Same— CiBCUMSTANTiAi.  Btidencb. 

To  warrant  a  conviction  on  circumstantial 
evidence  alone,  the  proved  facts  must  not  only 
be  consistent  with  the  hypothesis  of  guilt,  but 
must  exclude  every  other  reasonable  hypothesis 
save  that  of  the*  guilt  of  the  accused.  It  is 
erroneous  to  charge  that  the  jury  would  be 
authorized  to  find  the  defendant  guilty  unless 
there  is  some  other  hypothesis  as  reasonable  as 
that  the  defendant  committed  the  act. 

[Bd.  Note. — For  cases  in  point,  see  vol.  14, 
Gent  Dig.  Criminal  Law,  §§  1259-1262.] 

7.  Same— INSTKUCTION8. 

In  the  absence  of  a  request  to  charge  on 
the  subject  of  weighing  the  testimony  of  wit- 
nesses in  cases  of  conflict,  the  omission  of  the 
judge  to  do  so  will  furnish  no  ground  for  a 
new  trial. 
&  Samb— Reobftion  of  Vebdiot— New  Tbi- 

Ali. 

Where  the  jury  returned  into  court  a  ver- 
dict of  guilty,  and  while  it  was  being  received 
the  foreman  aslced  the  presiding  judge  if  the 
iury  could  find  that  the  defendant  be  punished 
for  a  less  term  of  years  than  her  lifetime,  to 
which  he  replied  that  they  could  not  do  so  un- 
der a  verdict  of  guilty,  and  the  verdict  was 
regularly  received  and  recorded  without  objec- 
tion or  request  that  the  jury  be  polled,  or  that 
they  be  required  to  return  to  their  room  for 
further  deliberation,  this  famished  no  ground 
for  a  new  trial  on  behalf  of  the  defendant,  there 
being  nothing  to  show  that  the  verdict  was  not 
regularly  agreed  upon  by  the  jury. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  R  G.  Mitchell,  Judge. 

Nancy  Campbell  was  indicted  for  murder, 
and  brings  error.    Reversed. 

Nancy  Campbell  was  Indicted  for  the  mur- 
der of  her  husband,  Alex.  Campbell,  charged 
to  have  been  committed  on  the  14th  day  of 
January,  1905.  The  evidence  Introduced  on 
the  trial  was  entirely  circumstantial.  She 
was  convicted,  moved  for  a  new  trial,  and, 
after  refusal  of  the  motion,  excepted. 

Hendricks,  Smith  &  Christian,  for  plaintiff 
In  error.  W.  B.  Thomas,  Sol.  Gen.,  and  John 
0.  Hart,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  (after  stating  the  foregoing 
facts).  1.  A  witness  was  allowed  to  testify 
In  regard  to  the  contents  of  certain  letters. 
He  stated  that  they  were  lost  or  destroyed, 
and  what  was  the  substance  of  them,  hut 
said  he  did  not  know  what  they  contained 
"word  for  word."  Objection  was  made  to 
this  evidence  on  the  ground  that  the  witness 
was  allowed  to  testify  to  a  part  of  the  con- 
tents of  the  letters  when  he  could  not  recol- 
lect all  of  them.  There  Is  plainly  no  merit 
In  this  objection. 

2.  Objection  was  made  to  permitting  wit- 
ness to  testify  that  he  heard  a  conversation 
"along  In  the  fall"  between  the  defendant 
and  the  deceased,  tending  to  show  that  she 
was  mad  with  him,  and  was  complaining  of 
his  conduct  Where  a  wife  was  on  trial,  ac- 
cused of  the  murder  of  her  husband.  It  was 


competent  to  show  III  win  or  bad  feeling  on 
her  part  toward  him  near  the  time  of  the  al- 
leged homicide,  or  a  course  of  conduct  or 
series  of  statements  on  her  part,  continuing 
until  shortly  before  the  alleged  homicide,  for 
the  purpose  of  showing  motive  or  malice  on 
her  part,  and  to  rebut  the  presumed  improba- 
bility of  a  wife's  murdering  her  husband.  If 
the  evidence  showed  only  a  single  Instance 
of  complaint  of  the  conduct  of  the  deceased, 
or  a  mere  appearance  of  being  mad  several 
months  before  the  death  of  her  husband, 
without  more,  Its  admissibility  would  be  very 
doubtful,  and,  If  admitted,  it  would  be  of 
small  Importance.  But  if  It  is  sought  to 
show  a  line  of  conduct  or  course  of  ill  treat- 
ment on  the  part  of  a  wife  toward  her  hus- 
band near  the  time  of  the  homicide,  such 
evidence  would  be  admissible.  Roberts  t. 
State,  123  Ga.  146,  51  S.  B.  374. 

3.  The  house  In  which  the  deceased  and 
his  wife  lived  was  burned  Immediately  after 
the  deceased  was  shot.  A  trunk  was  saved 
from  the  fire.  A  witness  for  the  state  was 
asked  whether  all  the  bedclothes  In  the  house 
were  burned,  and  answered:  "I  don't  know. 
I  had  a  good  many  gone  that  I  never  have 
seen."  Objection  was  made  to  this  on  the 
ground  that  It  sought  to  prove  the  character 
of  the  defendant,  but  the  objection  was  over- 
ruled. If  erroneous,  this  ruling  was  wholly 
immatertal.  As  the  witness  testified:  "She 
was  washing  for  us,  and  sometimes  she  kept 
things  there  for  several  days.  She  done  our 
washing  and  ironing.  I  didn't  consider  that 
she  stole  any  of  It  It  is  not  unusual  for 
washerwomen  to  keep  things  over  from  one 
week  to  another."  It  was  equally  Immateri- 
al that  defendant's  counsel  was  not  allowed 
to  ask  a  witness  for  the  state  this  question: 
"That  was  getting  along,  for  negroes,  pretty 
well,  for  six  months,  wasn't  It?" 

4.  A  witness  for  the  state  testified  that  he 
had  received  and  seen  certain  letters  written 
by  the  defendant,  asking  that  her  clothing 
be  sent  to  her,  she  having  been  away  from 
home  for  several  weeks.  On  the  direct  ex- 
amination he  spoke  of  these  letters  as  being 
from  the  defendant.  But  on  the  cross-ex- 
amination he  said  that  he  did  not  know  that 
the  defendant  wrote  them,  or  that  she  au- 
thorized any  one  to  write  them,  or  that  she 
was  advised  of  their  contents.  On  redirect 
examination  he  stated  that  the  name  of  the 
defendant  was  signed  to  the  letters;  that 
they  referred  to  her  husband,  and  some  of 
them  were  directed  to  him  and  some  to  the 
witness;  that  they  came  by  mail  from  Ma- 
con, but  the  witness  did  not  know  that  the 
defendant  was  In  Macon,  except  from  the 
letters;  that  she  told  the  witness  she  was 
going  to  Macon.  Defendant's  counsel  moved 
to  rule  out  this  evidence,  but  the  motion  was 
overruled.  This  was  error.  There  was  no 
proof  that  the  defendant  wrote  the  letters, 
or  that  they  were  In  her  handwriting,  or 
were  authorized  by  her;  nor  was  the  mere 
fact  that  they  contained  a  request  that  cloth- 
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ing  be  sent  to  her  stich  an  identification  as 
to  make  them  admissible  in  evidence. 

6.  A  physician  was  introduced  by  the  state, 
who  testified  in  regard  to  the  wounds  found 
upon  the  body  of  the  deceased.  On  cross-ex- 
amination he  was  asked  the  following  ques- 
tion: "Now,  doctor,  if  a  man  has  sworn 
that  the  bullet  entered  on  the  left,  about 
where  my  finger  is,  and  penetrated  to  the 
skull  back  toward  the  ear,  he  Is  mistaken, 
is  he  not?"  It  was  stated  that  an  affirma- 
tive  answer  was  expected.  Counsel  for  the 
state  objected  to  the  evidence,  and  the  court 
said:  "No,  I  don't  think  that  is  competent 
You  can  show  where  the  wound  is  from  the 
witness,  and  then  it  is  a  question  for  the 
Jury.'*  It  does  not  appear  where  counsel 
who  asked  the  question  placed  his  finger,  or 
what  was  the  location  Indicated  by  the  lan- 
guage, or  whether  it  corresponded  with  the 
place  on  the  skull  which  had  been  referred 
to  by  the  other  witness  or  not  It  is  there- 
fore impossible  for  this  court  to  determine 
whether  or  not  the  question  was  a  proper 
one,  or  whether  any  error  hurtful  to  the  de- 
fendant was  committed. 

6.  The  court  charged,  in  effect,  that  if  the 
Jury  believed  that  there  was  some  other  hy- 
pothesis equally  as  reasonable  as  that  of 
guilt — such  as  that  some  other  person  than 
the  defendant  committed  the  offense,  or  that 
the  deceased  took  his  own  life — the  Jury 
would  not  be  authorhsed  to  find  the  defend- 
ant guilty.  At  another  time  he  charged  as 
follows:  "If  it  is  as  reasonable  that  the 
deceased  committed  suicide,  under  the  evi- 
dence in  this  case,  as  that  the  defendant 
shot  him,  then  you  would  not  be  authorized 
to  find  her  guilty;  or  as  reasonable  that  some 
other  person  might  have  infiicted  the  wound, 
under  those  circumstances,  you  would  not  be 
authority  to  find  her  guilty.  But  if  there 
are  none  as  reasonable  as  that  the  defend- 
ant committed  the  act,  you  would  be  author- 
ized to  find  her  guilty  as  charged  in  the  in- 
dictment." These  charges  were  erroneous. 
In  criminal  cases  depending  entirely  upon 
circumstantial  evidence,  In  order  to  convict 
it  is  not  sufacient  that  the  hypothesis  of  guilt 
is  the  more  reasonable;  nor  is  it  necessary, 
to  authorize  an  acquittal,  that  there  must 
be  some  other  hypothesis  equally  as  reason- 
able as  that  of  guilt  This  would  seem  to 
make  the  question  of  conviction  or  acquittal 
depend  on  the  mere  preponderance  of  rea- 
sonableness or  probability  among  several  hy- 
potheses, and  to  require  a  conviction  unless 
there  were  some  other  hypothesis  Just  as 
reasonable  as  that  of  guilt  Such  a  rule,  in 
a  trial  for  murder,  would  be  to'  make  an  Is- 
sue of  life  or  death  turn  upon  whether  differ- 
ent hypotheses  were  exactly  balanced,  or 
whether  one  preponderated  slightly  over  the 
other.  The  true  rule  is  that  "to  warrant  a 
conviction  on  circumstantial  evidence,  the 
proved  facts  must  not  only  be  consistent  with 
the  hypothesis  of  guilt  but  must  exclude 
every  other  reasonable  hypothesis  save  that 


of  the  guilt  of  the  accused.*'    Pen.   Code 
1895,  i  984. 

7.  In  the  absence  of  a  proper  request  there 
was  no  error  in  failing  to  charge  the  law  in 
regard  to  weighing  the  testimony  of  wit- 
nesses in  case  of  confiict 

8.  The  Jury  having  returned  their  verdict 
into  coint,  while  it  was  being  received  the 
foreman  arose  and  asked  the  presiding  Judge 
if  the  Jury  could  find  that  the  defendant 
should  be  punished  for  a  less  term  of  years 
than  her  lifetime;  to  which  the  Judge  re- 
plied that  they  could  not  do  so  under  a  ver- 
dict of  guilty.  It  was  urged  that  this  was 
error,  and  that  the  court  should  have  re-, 
manded  the  Jury  to  their  room,  with  instruc- 
tions to  make  up  and  agree  upon  a  verdict 
satisfactory  to  them.  It  does  not  appear 
that  any  request  was  made  to  poll  the  Jury, 
or  to  have  them  returned  to  their  room  for 
further  consideration,  or  that  any  member  of 
the  Jury  failed  to  agree  to  the  verdict  as  ren- 
dered. It  seems  to  have  been  the  unanimous 
verdict  of  the  Jury,  properly  returned,  receiv- 
ed, and  recorded,  and  the  mere  inquiry  on 
the  part  of  the  foreman  as  to  the  extent  of 
the  sentence  did  not  furnish  any  ground  for 
a  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  G.  J.,  absent 


028  Qa.  6S9) 
SHEFTALL  t.  CENTRAL  OF  GEORGIA 
BT.  CO. 

(Supreme  Court  of  Georgia.    Aug.  2,  1905.) 

1.  Libel  —  Pbivileok  —  Pbotection      of 

Rights. 

One  may  publish,  by  speech  or  writing, 
whatever  he  honestly  believes  is  essential  to  the 
protection  of  his  own  rights  or  those  of  another, 
provided  the  publication  be  not  unnecessarily 
made  to  others  than  to  those  whom  the  publish- 
er honestly  believes  are  concerned  in  tne  sub- 
ject-matter of  the  publication. 

[Ed.  Note. — ^For  caaen  in  point,  see  vol.  82, 
Cent.  Dig.  Libel  and  Slander,  i  141.] 

2.  Same. 

The  statement  must  be  no  broader  and  the 
publication  no  wider  than  the  interest  to  be 
subserved  demands.  Care  must  be  taken  not 
only  to  keep  the  statement  within  proper  limits 
as  to  its  subject-matter,  but  also  that  it  be  not 
made  to  those  who  are  wholly  without  interest 
in  the  matter. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  82, 
Cent.  Dig.  Libel  and  Slander,  9  14L] 
8.  Same— Publication. 

"Where  the  expressions  employed  are  al- 
lowable in  all  respects,  the  manner  of  the  pub- 
lication may  take  them  out  of  the  privilege." 

4.  Same. 

Mere  publication  to  a  stranger  will  not 
always  destroy  the  privilege.  If  it  appears  that 
the  communication,  prima  facie  privileged,  was 
made  in  the  hearing  of  third  persons  not  legally 
interested,  and  whose  presence  was  merely  cas- 
ual, and  not  sought  by  the  publisher. 

5.  Same— Defense  of  Privilege. 

To  make  the  defense  of  privilege  complete 
in  an  action  of  slander  or  libel,  good  faith,  an 
interest  to  be  upheld,  a  statement  properlv  lim- 
ited in  its  scope,  a  proper  occasion,  and  pub- 
lication   to   proper    persons    must   all    appear. 
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The  absence  of  any  one  or  more  of  these  con- 
stituent elements  will,  as  a  general  rule,  pre- 
vent the  party  from  relying  on  the  privilege. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  82, 
Cent.  Dig.  Libel  and  Slander,  §  141.] 

0.   SaM1>— DiSCHAROK   OV  ElfPLOTfi. 

When  a  railway  company  discharges  a  con- 
ductor, and  it  comes  to  its  knowledge  that  there 
are  still  in  his  possession  tickets  of  the  com- 
pany which  were  delivered  to  him  while  in  its 
employment,  which  he  at  that  time  had  a  right 
to  sell,  and  which  he  refuses  or  fails  to  surren- 
der, the  company  hajs  a  right,  in  order  to  pro- 
tect its  own  interest,  to  take  such  precautions 
as  are  reasonably  necessary  to  prevent  the  use 
of  the  tickets  by  persons  not  entitled  to  use 
them. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Libel  and  Slander,  S  142.] 

7.  Same. 

A  publication  by  a  railway  company,  un- 
der such  circumstances,  to  persons  whose  knowl- 
edge is  necessary  to  its  protection,  is  authorised. 

8.  Sams— Publication. 

The  publication,  however,  if  couched  in 
terms  which  would  be  per  se  libelous,  or  libel- 
ous if  published  under  circumstances  which 
would  make  it  of  such  character,  would  not  be 
privileged,  if  it  was  communicated  to  persons 
not  concerned  with  the  matter  of  the  outstand- 
ing tickets,  whether  such  persons  be  strangers 
or  other  employes  of  the  company. 

9.  Bams— Instkuctioiis. 

The  charge  of  the  judge  did  not  distinctly 
submit  to  the  jury  the  controlling  issue  in  the 
case— as  to  whether  the  publication  was  un- 
necessarily made  to  others  than  those  oonoemed 
in  the  matter  of  preventing  the  use  of  the  un- 
surrendered tickets. 

10.  Same— QxTESTioN  fob  Jubt. 

Whether  the  writing  was  a  libel  under  the 
circumstances  under  which  it  was  published  was 
to  be  determined  by  the  jury,  after  taking  into 
consideration  the  terms  of  the  writing,  the  cir- 
cumstances of  the  publication,  their  knowledge 
of  the  meaning  of  the  words  employed,  and  the 
impression  the  use  of  such  words  under  such 
circumstances  would  make  upon  the  mind  of  a 
person  of  average  intellieence  r  and  it  was  not 
Incurobent  upon  the  plaintiff  to  prove  by  wit- 
nesses what  they  understood  the  writing  to 
mean. 


[Ed.  Note. — ^For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Libel  and  Slander,  8  357.] 

11.  Samb--Evidence. 

The  rulings  upon  evidence  were  free  from 
error. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 

Action  by  W.  C.  Sbeftall  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed. 

Sheftall  brought  bis  action  against  the 
railway  company  for  libel.  The  petition  al- 
leged, in  substance,  as  follows:  On  Novem- 
ber 9,  1902,  the  plaintiff  was  discharged  from 
the  service  of  the  defendant  as  a  passenger 
conductor  because  of  a  mistake  as  to  an 
order.  His  application  for  reinstatement 
was  pending  until  June  3,  1903,  when  it  was 
finally  refused.  When  the  plaintiflP  was  dis- 
charged he  had  In  bis  possession  certain 
mileage  and  exchange  tickets  and  sleeping 
car  and  parlor  car  tickets,  which  were  un- 
used, and  were  good  for  passage  over  the 


defendant's  line  of  railway,  and  which  had 
been  given  the  plaintiff  as  a  part  of  a  con- 
ductor's equipment  The  plaintiff  waa  ready 
at  any  time  to  turn  over  all  of  these  tickets 
to  the  defendant,  and  defendant  knew  that 
fact,  but  failed  to  call  upon  him  for  them. 
On  the  contrary,  during  all  of  the  period 
from  his  discharge  until  his  application  for 
reinstatement  was  refused  plaintiff  was  led 
to  believe  that  he  would  be  reinstated.  Not- 
withstanding this,  the  defendant  maliciously, 
and  with  the  Intent  to  injure  the  plaintiff's 
good  name,  credit,  peace,  and  happiness,  and 
to  expose  him  to  public  hatred,  contempt, 
and  ridicule,  did  compose  and  publish,  by 
and  through  certain  named  officials,  a  false, 
scandalous,  malicious,  and  defamatory  dr- 
cnlar,  of  which  the  following  is  a  copy: 

"Central  of  Georgia  Railway  Company. 
Passenger  Department.  Circular  No.  3737. 
Savannah,  December  31st,  1902.  All  Passen- 
ger  Conductors:     File  No.  X.     6111. 

Bulletin.  Tickets  lost  and  scalped:  Mile- 
age exchange  tickets  Form  M.  E.  T.  Nos. 
A-4G30  to  4649  inclusive,  also  Parlor  and 
sleeping-car  tickets,  Form  S.  C.  Nos.  T-6110 
to  6199  inclusive.  Mr.  W.  C.  Sheftall,  for- 
merly employed  by  this  company  as  conduct- 
or on  the  second  division,  upon  leaving  the 
service  of  the  company,  failed  to  surrender: 
[here  follows  a  description  of  the  tickets 
described  above].  If  any  of  the  tickets  de- 
scribed above  are  presented  for  transporta- 
tion, you  must  decline  to  honor  them ;  if  pos- 
sible lift  tickets  and  send  them  to  General 
Passenger  Agent,  with  full  particulars.  Con- 
ductors of  trains  upon  which  sleeping-cars 
are  operated  will  please  Instruct  porters 
fully  in  regard  to  the  outstanding  sleeping- 
car  tickets.  W.  A.  Winburn,  V.  P.  &  T.  M., 
J.  C.  Halle,  G.  P.  A.,  F.  J.  Robinson,  A.  G. 
P.  A."  Copies  of  this  bulletin  were  sent  to 
many  of  the  passenger  conductors  of  the  de- 
fendant, about  45  in  number,  and  to  some 
of  its  division  superintendents  in  the  county 
of  Bibb,  and  to  5  or  more  conductors  within 
that  county.  The  circular  was  also  posted 
by  the  defendant  on  what  are  known  as  its 
"bulletin  boards"  in  its  offices  in  the  city  of 
Macon,  Atlanta,  Savannah,  and  at  other 
places  where  the  defendant  does  business- 
and  was  allowed  to  remain  in  a  public  and 
conspicuous  place  for  a  period  of  10  or  more 
days.  All  employes  of  the  defendant  were 
required  to  examine  this  bulletin,  and  the 
office  In  which  It  was  placed  was  open  to 
and  frequented  by  the  public.  In  this  man- 
ner the  libelous  matter  was  published  where 
it  was  read  by  divers  other  persons  besides 
the  officers  and  employes  of  the  defendant. 
Plaintiff  is  the  Sheftall  referred  to  in  the 
bulletin,  and  the  defendant  intended  thereby 
to  charge  him  with  having  unlawfully  dis- 
posed of  the  tickets  referred  to  and  appro- 
priated the  proceeds  to  his  own  use,  and 
with  being  a  dishonest  person,  defrauding 
the  defendant  by  imlawfully  selling  its  prop- 
erty which  had  been  intrusted  to  bis  care; 
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and  the  language  of  tbe  bulletin  was,  in  ef- 
fect, a  statement  and  Intimation  that  the 
tickets  had  been  nnlawfuUj  and  fraudu- 
lently disposed  of  by  the  plaintiff,  and  was, 
In  effect,  a  charge  that  he  had  been  guilty 
of  the  crime  of  embezzlement  or  larceny  aft- 
er trust  The  defendant  filed  an  answer,  in 
which  it  admitted  that  the  circular  was  pre- 
pared by  its  officers  and  agents,  but  denied 
that  it  was  published  maliciously,  or  with 
any  purpose  to  injure  or  defame  the  plain- 
tiff, and  also  denied  that  it  was  published  to 
the  general  public;  and  specially  pleaded  that 
the  preparation  of  the  bulletin  and  placing  it 
in  the  hands  of  Its  passenger  conductors  was 
a  communication  which  is  privileged  under 
the  law,  it  being  made  by  parties  interested 
in  a  business,  and  pertaining  to  a  matter 
connected  with  theh:  interest,  and  being 
made  with  the  bona  tide  intent  to  protect 
the  company's  interest,  to  persons  interested 
in  the  same  business,  and  without  any  malice 
either  in  its  preparation  or  the  manner  of 
its  publication.  The  Jury  returned  a  verdict 
for  the  defendant,  and  the  plaintiff  com- 
plains of  the  overruling  of  his  motion  for  a 
new  trial. 

Marion  W.  Harris,  Jno.  R.  Cooper,  Jos.  H. 
Hall,  and  Claude  Estes,  for  plaintiff  in  error. 
Hall  A  Wimberiy,  for  defendant  in  error. 

COBB,  J.  1-6.  Statements  made  with  the 
bona  fide  intent,  on  the  part  of  the  person 
making  them,  to  protect  his  own  Interest  in 
a  matter  where  it  is  concerned,  are  under 
the  law  privileged  communications.  Civ. 
Code  1895,  ft  8840.  The  privilege  thus  given 
by  the  law  most  not  be  used  as  a  cloak  for 
venting  malice;  and  if  the  statement  is  not 
made  in  good  faith,  in  promotion  of  the  ob- 
ject for  which  the  privilege  is  granted^  the 
patty  defamed  has  a  right  of  action.  Civ. 
Code  1895,  ft  3841.  The  statement  must  be 
no  broader  tlian  the  interest  to  be  subserved 
demands.  The  persons  to  whom  the  state- 
ment is  published  must  be  limited  to  those 
to  whom  the  Interest  to  be  promoted  requires 
that  the  information  should  be  given.  If  it 
be  published  to  strangers,  wholly  without 
interest  In  the  matter,  the  communication 
loses  Its  privilege.  Care  must  be  taken  that 
the  words  reach  only  those  who  are  concern- 
ed to  hear  them.  If  one  deliberately  adopts 
a  method  of  communication  which  gives  un- 
necessary publicity,  this  Is  a  circumstance 
to  be  considered  by  the  Jury  in  determining 
whether  the  statement  was  really  made  in 
good  faith.  Care  must  also  be  taken  not  to 
embrace  within  the  statement  matter  wholly 
unnecessary  for  the  protection  of  the  inter- 
est intended  to  be  subserved  by  the  com- 
munication. Exaggerated  expressions  must 
be  avoided,  for  the  privilege  may  be  lost  by 
the  use  of  intemperate  and  violent  language, 
when  the  circumstances  are  such  that  utter- 
ances of  such  character  are  clearly  uncalled 
for.  Odgers  on  Libel  and  Slander  (text- 
book series),  t  p.  184.    Mr.  Townshend  says: 


"We  venture,  with  much  hesitation,  to  sug- 
gest the  rule  as  to  privilege  to  be:  One  may 
publish,  by  speech  or  writing,  whatever  he 
honestly  believes  is  essential  to  the  protec- 
tion of  his  own  rights,  or  to  the  rights  of 
another,  provided  the  publication  be  not  un- 
necessarily made  to  others  than  to  those 
persons  whom  the  publisher  honestly  believes 
can  assist  him  in  the  protection  of  his  own 
rights."  Townshend  on  Libel  and  Slander 
(4th  Ed.)  t  p.  301.  "Where  the  expressions 
employed  are  allowable  in  all  respects,  the 
manner  of  the  publication  may  take  them 
out  of  the  privilege."  Newell  on  Slander  and 
Libel  (2d  Ed.)  ft  66,  p.  477.  But  mere  pub- 
lication to  a  stranger  will  not  always  de- 
stroy the  privilege,  if  it  appears  tliat  the 
communication,  prima  facie  privileged,  was 
made  in  the  hearing  of  third  persons  not 
legally  Interested,  when  the  presence  of  such 
persons  was  merely  casual,  and  not  sought 
by  the  defendant  Or  if  it  appears  that  the 
presence  of  the  third  persons  at  the  time  of 
the  publication  was  due  to  the  act  or  con- 
duct of  the  party  complaining,  the  privilege 
would  not  be  lost.  Townshend  on  Libel  and 
Slander  (4th  Ed.)  §  844  et  seq.;  Odgers  on  Li- 
bel and  Slander  (text-book  series)  184  et  seq. 
But  it  would  be  otherwise  if  the  defendant 
purposely  sought  an  opportunity  of  making 
a  communication  prima  facie  privileged  in 
tile  presence  of  tlie  very  persons  who  were 
most  likely  to  act  upon  it  to  the  prejudice  of 
the  plaintiff.  Newell  on  Slander  and  Libel 
(2d  Ed.)  S  66,  p.  477.  To  make  the  defense 
of  privilege  complete  in  an  action  of  libel, 
good  faith,  an  Interest  to  be  upheld,  a  state- 
ment limited  in  its  scope  to  this  purpose,  a 
proper  occasion  and  publication  in  a  proper 
manner  and  to  proper  parties  only,  must  ap- 
pear. The  absence  of  any  one  or  more  of 
these  constituent  elements  will,  as  a  gen- 
eral rule,  prevent  the  party  from  relying 
upon  the  privilege.  All  of  these  questions 
are,  however,  questions  of  fact  for  the  Jury 
to  determine  according  to  the  chrcumstances 
of  each  case  under  appropriate  Instructions 
from  the  court 

6-8.  The  defendant  company  having  dis- 
charged the  plaintiff  from  its  service,  when 
it  came  to  its  knowledge  that  there  were 
in  his  possession  tickets  which  had  been  de- 
livered to  him,  which,  while  in  its  employ- 
ment he  would  have  had  a  right  to  sell,  and 
which  he  had  either  failed  or  refused  to  sur- 
render, the  company  had  a  right  in  order  to 
protect  Its  own  interest  to  take  such  precau- 
tions as  were  necessary  to  prevent  the  use 
of  the  tickets  by  persons  not  entitled  to  do 
so.  As  the  conductors  upon  the  trains  were 
the  employes  to  whom  these  tickets  would 
be  presented  in  the  event  they  fell  into  the 
hands  of  persons  not  entitled  to  them,  the 
company  had  a  right  to  communicate  to  these 
employes  the  fact  that  the  tickets  were  out- 
standing, accompanying  this  statement  with 
Instructions  as  to  what  should  be  done  by 
them  whenever  the  same  were  presented. 
The  communication,  therefore,  to  the  con- 
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dueton  through  the  medium  of  the  dlyislon 
superintendents,  and  to  any  other  employes 
who  were  apt  to  be  misled  by  these  tickets 
being  presented  by  persons  not  entitled  to 
them,  such  as  porters  upon  sleeping  cars, 
was  a  communication  made  by  the  railroad 
company  for  the  protection  of  its  interest; 
and«  If  couched  in  language  no  broader  and 
no  stronger  in  its  terms  and  in  its  effect  than 
was  necessary  for  this  purpose,  would  be  a 
privileged  communication  within  the  meaning 
of  the  law,  provided,  of  course,  It  was  made 
for  the  sole  purpose  of  protecting  the  inter- 
est of  the  company,  and  not  for  the  purpose 
of  injuring  the  plaintiff.  This  much  was 
strongly  intimated  by  Mr.  Justice  Lamar 
when  the  case  was  here  upon  a  former  oc- 
casion. Central  of  Georgia  Ry.  Co.  v.  Sheft- 
all,  118  Ga.  867,  45  S.  B.  687  (2).  While  the 
controversy  now  before  us  grows  out  of  the 
same  transaction  referred  to  la  the  case  Just 
dted,  the  present  case  is  not  the  same  case 
that  was  here  before;  for  it  appears  that 
the  present  petition  was  filed  after  the  de- 
cision of  this  court,  and  embraces  not  only 
what  was  alleged  in  the  petition  in  the  for- 
mer case,  but  also  what  was  sought  to  be  in- 
serted therein  by  amendment  and  other  al- 
legations in  reference  to  publication  to  per- 
sons other  than  employ^  at  different  points 
along  the  Mne  of  railway.  It  appears  from 
the  petition,  as  well  as  from  the  evidence, 
that  the  publication  of  this  bulletin  was  not 
Hmlted  to  those  employes  whose  duties  wdre 
connected  with  tickets,  but  that  the  bulletin 
was  posted  in  various  places  in  the  offices  of 
the  company,  where  It  was  not  only  the  right 
of  all  employ^,  but  the  duty  of  a  large  num- 
ber of  employes  other  than  conductors  and 
employ^  connected  with  tickets,  to  read  the 
same;  and,  in  addition  to  this,  there  is  evi- 
dence that  at  some  of  the  places,  while  the 
public  was  not  expected  to  come  to  the  of- 
fices where  the  bulletin  was  posted,  still 
members  of  the  public  were  allowed  there, 
and  some  persons  not  connected  with  the 
company  in  any  way  did  actually  read  the 
bulletin.  If  the  presence  tn  those  places  of 
persons  not  connected  with  the  company  was 
merely  casual,  and  from  all  the  circumstan- 
ces as  to  the  manner  and  the  place  in  which 
the  bulletin  was  posted  it  was  apparent  that 
the  company  did  not  intend  the  publication 
for  the  public,  the  fact  that  one  or  more  per- 
sons casually  passing  through  the  office  had 
seen  the  bulletin  would  not  alone  be  suffi- 
cient to  destroy  the  privilege.  It  would  be  a 
question  for  the  Jury  whether  the  business 
of  the  company  at  the  place  the  bulletin  was 
posted  was  carried  on  in  such  a  way  that 
the  company  must  have  known,  at  the  time 
the  bulletin  was  posted,  that  persons  other 
than  employes  would  probably  read  the  same. 
But  the  company  knew  that  the  bulletin  In 
this  place  would  be  read  by  a  large  number 
of  employ 6a  who  had  no  concern  whatever 
with  the  matter  to  which  it  referred,  and  the 
mere  fact  that  the  persons  who  saw  and  read 


It  were  employfe  does  not  make  the  com- 
munication privileged,  unless  it  was  neces- 
sary for  the  protection  of  the  company  that 
these  employes  should  know  of  the  matter. 
If  the  company  had  reason  to  believe  that  its 
interests  were  imperiled  by  the  failure  or  re- 
fusal of  the  plaintiff  to  deliver  these  tickets, 
it  had  the  right  to  communicate  to  its  em- 
ploy^ connected  with  that  department  of 
the  work  where  the  tickets  would  be  us^d 
the  facts  in  relation  to  them,  with  appropri- 
ate instructions  as  to  what  should  be  done 
in  case  they  were  presented.  But  it  was  Id 
no  way  necessary  that  these  facts  should  be 
communicated  to  the  large  body  of  its  em- 
ployes, without  reference  to  whether  they 
had  any  connection  with  this  department  of 
its  business.  If,  in  its  system  of  business, 
its  bulletins  are  so  posted  as  to  be  read  by 
all  of  its  employes,  without  reference  to 
whether  they  have  any  connection  with  the 
matter  stated  in  the  bulletin,  the  company 
must  take  care  that  the  bulletins  are  couched 
in  such  terms  that  they  will  not  be  defama- 
tory of  any  person.  The  company  was  privi- 
leged through  its  bulletin  to  submit  t6  its 
conductors,  division  superintendents,  and 
even  porters  of  sleeping  cars,  statements  and 
Instructions  on  the  subject  of  the  tickets; 
and,  if  it  made  a  mistake  honestly  and  in 
good  faith,  the  person  injured  would  be  re- 
mediless. But  if  it  spoke  to  the  large  body  of 
its  employes  who  had  no  concern  in  the  mat- 
ter, and  if  the  bulletin  was  so  worded  as  to 
be  libelous  in  its  terms,  or  libelous  under  cir- 
cumstances which  were  probably  known  to 
those  who  read,  the  company  must  be  satis- 
fled  to  rest  under  the  same  liability  that  any 
other  would  rest  who  frames  and  publishes 
a  libel.  It  was  not  at  all  necessary  that  the 
name  of  Sheftall  should  have  been  embraced 
in  the  bulletin.  Neither  was  it  necessary 
that  the  expression  'tickets  lost  and  scalped'* 
should  have  been  used.  The  purpose  of  the 
bulletin  could  have  been  fully  accomplished 
by  omitting  those  words  and  all  reference  to 
Sheftall,  giving  merely  the  numbers  of  the 
tickets  and  the  instructions  with  reference 
thereto.  The  company  had  the  right,  how- 
ever, to  use  the  name  of  Sheftall,  if  it  had 
reasonable  grounds  to  suspect  that  he  was 
misappropriating,  or  would  misappropriate, 
the  tickets,  and  to  use  words  that  would  con- 
vey that  idea  in  communicating  the  facts  to 
employ^  who  were  concerned  with  the  tick- 
ets. But  if,  in  communicating  the  facts  to 
other  employes.  It  used  the  name  of  Sheftall 
in  a  connection  which  would  carry  the  im- 
plication that  he  had  been  guilty  of  wrong- 
doing, it  has  no  right  to  claim  the  privilege 
of  the  law. 

9.  The  court  in  the  opening  of  Its  charge 
stated  to  the  jnry  the  substance  of  each  of 
the  allegations  in  the  petition,  following  such 
statement  with  the  defendant's  reply  there- 
to; but  there  was  no  distinct,  dear,  and  un- 
equivocal submission  to  the  Jury,  in  the  main 
body  of  the  charge,  as  to  the  effect  upon  the 
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claim  of  privilege  of  the  fact  that  the  de- 
fendant anneceesarily  published  the  com- 
munications to  those  who  bad  no  concern 
with  the  subject-matter  thereof.  This  was 
the  gist  of  the  plaintiff's  case.  He  could  not 
hope  to  recover  under  the  evidence  if  the 
publication  was  only  to  the  conductors  and 
to  other  employes  connected  with  the  ticket 
department  of  the  company.  His  right  to  re- 
cover, if  any  exists  at  all,  is  upon  the  claim 
that  this  communication,  privileged  as  to  one 
class  of  employes,  was  published  to  another 
class  of  employes,  when  the  right  to  publish 
to  them  was  not  embraced  within  the  privi- 
lege of  the  law,  or  that  it  was  published  to 
others  than  employes,  and  that  the  publica- 
tion was  either  intentional,  or  it  was  due 
to  negligence  in  the  manner  of  publication 
to  proper  employes.  We  think  this  was  such 
a  vital  issue  in  the  case  that  the  plaintiff 
was  entitled  to  a  clear  and  specific  instruc- 
tion on  the  subject,  even  though  no  written 
request  was  made  therefor. 

10.  When  the  case  was  here  before  it  was 
held  that  It  was  a  question  for  the  Jury  to 
determine  whether  the  words  complained  of 
were  really  libelous  under  the  circumstances, 
and  that  those  who  read  understood  them  in 
the  sense  alleged.  118  Ga.  867,  45  S.  E.  687. 
Bee,  also,  Holmes  v.  Glisby,  118  Ga.  820,  45 
S.  E.  684.  It  was  not  intended,  in  the  lan- 
^age  used  by  the  learned  Justice  who  wrote 
the  opinion  in  the  case,  to  lay  down  the 
rule  that  it  was  a  part  of  the  plaintiff's  case 
to  show,  as  a  matter  of  affirmative  proof, 
what  was  .understood  by  each  person  who 
read  the  bulletin;  but  it  was  intended  to 
mean  that  the  Jury  should  be  left  to  deter^ 
mine  whether  the  language  of  the  publica- 
tion, under  the  circumstances  under  which 
It  was  published,  would  convey  to  the  mind 
of  an  ordinary  person — ^that  Is,  a  person  of 
average  intelligence — that  Sheftall  was  char- 
ged with  an  intentional  and  willful  misap- 
propriation of  the  property  of  his  former  em- 
ployer, and  that  he  was  for  that  reason 
guilty  of  a  crime  against  the  laws  of  the 
state.  It  may  be  that  many  i)ersons  would 
read  the  bulletin  and  be  able  to  swear  that 
no  such  impression  was  made  upon  their 
minds,  and  it  may  be  that  many  other  per- 
sons could  swear  to  the  contrary.  But  this 
was  a  question  to  be  determined  not  by  wit- 
nesses, but  by  the  Jury,  and  it  was  for  them 
to  say  whether  the  writing,  under  all  the  cir- 
cumstances, was  such  as  inevitably  to  con- 
vey to  the  mind  of  a  man  of  average  intelli- 
gence the  impression  that  Sheftall  had  mis- 
appropriated the  property  of  his  employer. 
If  the  Juiy  were  to  reach  this  conclusion, 
taking  into  consideration  their  knowledge  of 
the  meaning  of  the  words,  the  impression 
they  carried,  and  the  circumstances  under 
which  they  were  used,  it  was  not  incumbent 
upon  the  plaintiff  to  prove  any  more  than 
that  some  person  other  than  those  who  were 
entitled  to  read  the  bulletin  actually  read  it 
A.ny  persona  who  read  the  bulletin  could  be 


called  on  as  witnesses  to  testify  as  to  the  im- 
pression made  upon  their  minds  as  a  result 
of  the  reading,  to  aid  the  jury  in  determin- 
ing the  question  of  libel  or  no  libel,  but  their 
evidence  would  not  be  conclusively  binding 
on  the  Jury  as  to  the  character  of  the  writing 
and  its  true  meaning  under  the  circumstan- 
ces under  which  it  was  published. 

11.  The  motion  for  a  new  trial  complains 
of  various  parts  of  the  charge,  but  we  do 
not  deem  it  necessary  to  refer  to  these  as- 
signments of  error  in  detail.  Some  of  them 
were  not  at  all  in  accord  with  the  views 
above  expressed,  and  there  were  some  inac- 
curacies in  the  charge  which  will  be  apparent 
to  the  Judge  on  another  trial  when  what  is 
now  said  is  read  in  connection  with  what 
was  said  by  Mr.  Justice  Lamar  when  the 
case  was  here  before.  The  motion  also  con- 
tained complaints  of  certain  rulings  upon  the 
admission  of  evidence.  The  plaintiff  sought 
to  prove  the  effect  of  the  publication  upon 
members  of  his  family  when  the  matter  was 
discussed  at  home.  We  think  this  evidence 
was  properly  rejected.  If  the  writing  was  a 
libel,  it  could  have  no  other  effect  than  an 
injurious  one  upon  the  feelings  of  any  one 
interested  in  the  plaintiff;  and  human  ex- 
perience, and  not  direct  testimony,  was  all 
that  was  necessary  to  convey  this  to  the 
Jury.  It  was  also  sought  to  prove  by  the 
plaintiff  that  the  libel  had  injuriously  affect- 
ed him  with  his  friends,  and  that  their  con- 
duct had  changed  towards  him.  This  was 
also  properly  rejected,  for  the  same  human 
experience  which  would  enable  the  Jury  to 
say  that  a  man's  family  would  be  harassed 
and  distressed  by  the  publication  would  en- 
able them  to  ascertain  that  it  would  have  the 
effect  to  estrange  his  friends. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  G.  J.*  absent 


(128  Qa.  692) 
WESTEBN  &  A.  B.  GO.  v.  BBANAN. 
(Supreme  Gourt  of  Georgia.    Aug.  3,  1905.) 

1.  Appeal  —  Bbview  —  Objections  to   Evi- 
dence. 

To  properly  bring  ander  review  the  cor- 
rectness of  a  ruling  as  to  the  admissibility  of 
evidence  which  a  trial  judge  declines  to  exclude, 
the  complaining  party  must  make  it  appear  not 
only  that  the  evidence  was  admitted  over  his 
objection,  but  also  what  grounds  of  objection 
he  urged  at  the  time  the  evidence  was  offered. 

2.  Wabehouseman— Negligence  —  Impbopbb 
Storage  of  Goods— Evidence. 

In  an  action  to  recover  damages  of  a  ware- 
houseman because  of  an  alleged  failure  on  his 
part  to  comply  with  the  duties  imposed  upon 
him  by  law  with  respect  to  the  proper  storage 
and  care  of  goods  intrusted  to  his  care,  the 
plaintiff  must  recover,  if  at  all,  upon  proof  of 
the  specific  acts  of  negligence  which  he  sets 
forth  in  his  pleadings;  and  the  trial  judge 
should  not,  in  his  charge  to  the  jury,  give  the 
plaintiff  the  benefit  of  any  theory  of  recovery 
not  covered  by  the  allegations  of  his  petition. 

3.  Same— Issues— Instructions. 

If  the  plaintiff  fails  to  sustain  by  evidence 
a  charge  of  negligence  made  against  the  defend- 
ant, the  Judge  should  eliminate  this  feature  of 
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the  case  when  Instractlng  the  jary  as  to  the 
iseaes  upon  which  they  are  called  to  pass,  and 
not  leave  them  to  determine  whether  the  de- 
fendant was  negligent  in  the  respect  alleged 
hut  not  proved. 
4.  Same— lN9rBT7CTiON8. 

In  so  far  as  the  written  reqnestB  to  charge 
presented  hy  the  defendant  in  this  case  were 
pertinent  and  in  accord  with  the  law  controlling 
the  questions  at  issue,  they  were  substantially 
covered  by  the  charge  which  the  judge  gave  of 
his  own  motion. 
(Syllabus  by  the  Oonrt) 

Error  from  City  Court  of  Atlanta>  H.  M. 
Reid,'  Judge. 

Action  by  Charles  I.  Branan  against  the 
Western  &  Atlantic  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     RevlBrsed. 

In  the  latter  part  of  the  year  1899  Charles 
I.  Branan  entered  into  an  arrangement  with 
the  Western  ,&  Atlantic  Railroad  Company 
whereby  it  was  to  transport  over  its  line  of 
railway  a  quantity  of  dried  fruit  which  he 
bad  purchased  in  California*  and  upon  the  ar- 
rival of  the  fruit  In  Atlanta  to  store  the  same 
for  a  few  months  In  a  warehouse  It  bad  leas- 
ed in  what  was  known  as  the  "Austell  Build- 
ing." During  the  month  of  October  five  car 
loads  of  dried  peaches  were  tian8X>orted  to 
Atlanta,  and  stored  in  the  company's  ware- 
house, wherein  the  fruit  remained  till  tbe 
spring  of  1900.  In  the  latter  part  of  Febru- 
ary Branan  went  to  the  warehouse  to  get 
samples  of  tbe  peaches,  with  the  view  to 
placing  the  fruit  on  sale  in  tbe  market  He 
found  tbe  fruit  damaged,  some  of  It  being 
dried  up  and  shriveled,  and  part  of  It  ''gum- 
my*' and  caked  together.  Between  March 
and  June  so  much  of  tbe  fruit  as  was  mar- 
ketable was  sold,  the  price  received  being 
far  below  that  which  It  would  have  brought 
If  in  first-class  condition.  To  recover  the 
loss  sustained  by  reason  of  the  deterioration 
In  the  quality  of  the  peaches,  Branan 
brought  suit  against  the  railway  company, 
basing  bis  right  of  recovery  upon  the  follow- 
ing allegations  of  fact:  As  an  Inducement 
to  the  plaintiff  to  have  the  fruit  transported 
over  Its  line  of  railway,  tbe  company  rep- 
resented that  It  could  store  the  fruit  In  At- 
lanta, where  It  had  ample,  safe,  and  proper 
warehouse  facilities.  Upon  tbe  arrival  of  tbe 
fruit,  It  was  examined  by  tbe  plaintiff,  and 
found  to  be  In  a  good  and  merchantable  con- 
dition, and  without  defect  The  warehouse  in 
which  tbe  company  stored  the  peaches  was 
not  a  suitable  place  for  the  storage  of  fruit, 
In  that  it  was  situated  In  an  office  building, 
directly  over  the  engine  room,  in  which  a  high 
degree  of  heat  was  maintained,  tbe  tempera- 
ture beiiig  sometimes  as  high  as  114  degrees. 
As  a  result  of  this  excessive  beat  maintained 
in  tbe  basement,  which  was  communicated  to 
and  through  the  floor  of  the  wareroom  at  tbe 
place  where  the  peaches  were  stored,  they 
were  heated  and  cooked  and  caused  to  sweat 
and  expand.  Large  pipes,  used  in  conveying 
heat  to  the  upper  floors  of  this  office  build- 
ing, ran  through  tbe  wareroom  and  along 


Its  walls,  increasing  tbe  temperature  of  heat 
caused  by  the  flres  maintained  in  the  base- 
ment, and  rendering  the  storeroom  an  im- 
proper and  unsafe  wareroom  for  the  storage 
of  dried  fruit  The  peaches;  which  were 
packed  in  sacks,  were  negligently  piled  in 
great  masses,  sack  upon  sack,  without  any 
opportunity  for  the  air  to  penetrate  them; 
and  the  peaches  in  the  sacks  lying  on  top  of 
the  piles  were  dried  almost  to  a  crisp,  while 
tbe  peaches  In  tbe  sacks  placed  on  tbe  in- 
side and  In  the  middle  of  these  piles  seemed 
to  be  melted  and  run  together  In  cakes  and 
in  lumps.  To  In  this  manner  store  Ihe  fruit 
was  especially  negligent  In  view  of  the  ex- 
cessive heat  maintained  In  the  storeroom. 
The  defendant  was  aware  of  the  character 
of  the  storeroom,  and  knew  of  the  heating 
apparatus,  which  rendered  It  a  dangerous 
and  unsafe  wareroom  for  tbe  storage  of 
fruit,  whereas  the  plaintiff  was  Ignorant  of 
the  surrounding  conditions.  The  company, 
after  holding  Itself  out  as  a  warebousemaD 
having  a  place  reasonably  well  suited  for  the 
storage  of  such  fruit,  negligently  failed  to 
furnish  a  proper  storeroom,  and  placed  the 
fruit  In  a  wareroom  wbldi  was  unsafe  and 
ruinous  to  tbe  fruit  The  damage  to  It  would 
not  have  resulted  but  for  the  superheated 
condition  of  the  warehouse,  for  otherwise 
It  would  have  kept  fresh  and  sound,  and 
tbe  defendant  company  was  negligent  in 
storing  tbe  fruit  there,  and,  after  receiving 
It,  should  either  have  kept  tbe  wareroom  at 
a  proper  temperature  or  have  notified  the 
plaintiff  of  the  probable  damage,  which  it 
failed  and  neglected  to  do.  The  loss  he  sus- 
tained by  reason  of  the  negligctoce  afore- 
said amounted  to  the  sum  of  $7,578.73,  and 
resulted  from  tbe  lack  of  ordinary  care  on 
tbe  part  of  the  defendant  company  In  hand- 
ling the  peaches  stored  with  It  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff 
for  the  sum  of  $3,629.74.  The  company  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  It  excepted. 

Payne  &  Tye,  for  plaintiff  In  error.  May- 
son,  Hill  &  McGlll,  for  defendant  In  error. 

EVANS.  J.  (after  stating  tbe  facts).  I. 
Error  Is  assigned  upon  tbe  admission  in  evi- 
dence, over  the  defendant's  objection,  of  cer- 
tain receipts  issued  to  the  plaintiff  by  the  de- 
fendant company  as  a  warehouseman,  and 
also  five  '^expense  bills*'  Issued  to  him  by  the 
Nashville,  Chattanooga  &  St  Louis  Railway^ 
showing  the  weight  of  the  peaches.  What 
objection  was  urged  against  the  Introduction 
of  this  evidence  at  tbe  time  It  was  offered 
does  not  appear,  and  for  this  reason  the  as- 
signment of  error  cannot  be  considered. 
Powell  V.  Railway  Co.,  121  Ga.  803,  49  S.  E. 
759. 

2.  Exception  is  taken  to  a  charge  of  the 
court  in  which  the  Judge  submitted  to  the 
Jury,  as  one  of  the  contentions  of  the  plain- 
tiff, the  question  whether  or  not  the  cent- 
pany  was  negligent  In  falling  "to  admit  air 
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into  the  warehouse,  in  view  of  its  heated 
condition,  in  a  proper  way,  and  at  proper 
times  and  periods."  The  complaint  made 
of  this  charge  is  that  there  was  no  allega- 
tion in  the  petition  upon  which  the  same 
could  be  predicated.  The  plaintiff  did  not  in 
point  of  fact  so  contend,  and  the  charge  pre- 
sented to  the  jury  an  additional  ground  of 
negligence  In  no  way  claimed  by  the  plain- 
tiff himself.  The  assignment  of  error  upon 
this  instruction  is  well  taken.  The  allega- 
tions of  negligence  upon  which  the  plaintiff 
based  his  right  of  recovery  were  (1)  that  the 
company  undertook  to  store  his  peaches  in  a 
wareroom  which  it  knew  was  not  suitable, 
because  of  the  heat  generated  in  the  base- 
ment below  and  communicated  to  and 
through  the  warehouse;  and  (2)  that  the 
peaches  were  piled  in  huge  masses,  sack 
upon  sack,  so  that  the  air  could  not  pene- 
trate them.  The  plaintiff  confined  himself 
to  an  effort  to  prove  the  first  of  these  two 
charges  of  negligence  by  showing  that  the 
wareroom  was  so  situated,  relatively  to  the 
engine  room,  that  a  man  of  ordinary  care 
and  observation  should  have  known  that 
the  excessive  heat  generated  in  the  base- 
ment rendered  the  wareroom  an  improper 
place  for  the  storage  of  dried  fruit,  inasmuch 
as  the  high  temperature  would  inevitably 
cause  the  peaches  to  be  heated  and  cooked 
on  the  outer  surfaces  of  the  piles^  and  to 
sweat  and  expand  in  the  middle  of  the  piles, 
where  the  air  did  not  circulate.  The  evi- 
dence disclosed  incidentally  that  there  were 
doors  and  numerous  windows  upon  two  sides 
of  the  wareroom,  but  no  attempt  was  made 
to  show  whether  the  company  did  or  did  not 
use  the  means  at  its  command  to  ventilate 
the  warehouse,  nor  was  there  any  testimony 
to  warrant  the  conclusion  that,  had  proper 
precautions  in  this  respect  been  taken,  the 
temperature  therein  could  have  been  regulat- 
ed and  reduced  to  a  normal  degree  of  heat, 
notwithstanding  its  alleged  ill-chosen  loca- 
tion and  want  of  adaptability  to  the  use  to 
which  it  was  put  '  The  Instruction  complain- 
ed of  gave  to  the  plaintiff  the  benefit  of  a 
theory  which  he  did  not  plead  nor  undertake 
to  prove.  As  to  whether  the  heat  generated 
in  the  basement  of  the  building  was  such  as 
to  make  the  wareroom  an  unsafe  and  unsuit- 
able place  for  the  storage  of  hay,  grain,  dried 
f;rult,  and  other  commodities  which  would 
suffer  injury  if  subjected  to  an  excessive 
temperature,  the  testimony  was  painfully 
conflicting;  and  the  Jiutt  may  have  found 
that,  whatever  might  be  the  truth  in  this  re- 
gard, the  company  had  not  shown  any  effort 
to  obviate  loss  to  its  patrons  by  at  least 
attempting  to  maintain  a  normal  tempera- 
ture in  the  wareroom  by  means  at  its  com- 
mand to  insure  proper  ventilation. 

3.  The  presiding  Judge  also  submitted  to  the 
Jury  the  question  whether  or  not  the  defend- 
ant company  "was  further  negligent  in  the 
manner  in  which  it  stored  the  peaches,  in  that 
tbf^y  were  piled  in  great  masses,  sacks  upon 


sacks,  without  any  opportunity  for  the  air 
to  penetrate  them."  As  is  pointed  out  by 
counsel  for  the  plaintiff  in  error,  there  was 
no  evidence  to  sustain  the  charge  of  negli- 
gence made  against  the  company  with  ref- 
erence to  the  manner  in  which  the  sacks  of 
peaches  were  piled.  The  testimony  showed 
that  the  peaches  were  piled  In  the  usual 
way,  and  several  of  the  plaintlff*s  witnesses, 
who  professed  to  be  experts  on  the  subject 
of  handling  dried  fruits,  expressed  the  opin- 
ion that.peaches  so  piled  in  bulk  would  keep 
better  than  they  would  if  the  sacks  were 
kept  apart,  and  the  air  permitted  to  circulate 
freely  among  them,  as,  when  so  stored,  the 
peaches  would  dry  out  and  lose  in  weight. 
The  plaintiff  himself  testified  that  there  was 
no  particular  way  for  storing  peaches  of 
this  kind;  that  the  fruit  would  keep  either 
way;  and,  in  his  opinion,  the  manner  of 
piling  had  very  little  to  do  with  the  mat- 
ter, though  when  piled  in  rows  the  sacks 
would  absorb  the  moisture  in  the  air,  and  the 
fruit  would  be  pliable  and  more  salable. 
He  did  not  pretend  that  the  manner  In  which 
his  peaches  were  piled  caused  any  Injury  to 
them,  but  attributed  their  unmarketable  con- 
dition solely  to  the  high  temperature  which 
he  claimed  was  produced  in  the  warehouse 
because  of  the  heat  maintained  in  the  engine 
room,  immediately  above  which  the  major 
portion  of  the  peaches  were  stored. 

4.  The  court  was  requested  by  defendant's 
counsel  to  charge  the  jury:  "If  you  believe 
from  the  evidence  that  the  peaches  stored 
by  the  plaintiff  in  the  warehouse  were  In- 
jured by  reason  of  the  steam  pipes  running 
through  and  on  the  walls  of  said  warehouse, 
but  that  said  pipes  were  there  at  the  time 
the  plaintiff  was  storing  his  fruit,  and  if  you 
further  believe  the  condition  of  the  pipes 
was  perfectly  apparent  and  entirely  mani- 
fest to  any  one  visiting  said  warehouse,  then 
I  charge  you  that  the  plaintiff  is  presumed  in 
law  to  have  acquiesced  in  such  condition  of 
affairs,  and  is  bound  by  all  the  consequences 
naturally  flowing  from  the  ordinary  use  of 
these  steam  pipes.**  The  court  properly  de- 
clined to  give  this  request  to  charge.  It  was 
framed  on  the  theory  that  the  proposition 
therein  stated  would  be  true  independently 
of  whether  Branan  had  ever  visited  the 
warehouse,  or  had  any  opportunity  to  note 
surrounding  conditions.  He  certainly  could 
not  be  presumed  to  have  acquiesced  in  the 
condition  of  affairs  unless  he  either  knew,  or 
had  an  opportunity  to  know,  of  the  pres- 
ence of  these  pipes,  and  the  use  to  which 
they  were  put  Whether  his  opportunities 
for  becoming  acquainted  with  the  premises 
were  such  as  to  charge  him  with  notice  that 
the  pipes  rendered  the  wareroom  an  unsuit- 
able place  for  the  storage  of  his  fruit  was 
peculiarly  a  question  for  the  jury  to  deter- 
mine. Furthermore,  the  request  to  charge 
Ignored  the  plaintiff's  contention  that  the  ex- 
cessive temperature  was  caused  principally 
by  the  undue  heating  of  the  floor  of  the 
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wardroom  by  tbe  fires  malBtalned  in  the  en- 
^Ine  room  directly  ondemeatli,  and  assumed 
that  the  damage  to  the  fruit  was  caused  sole- 
ly by  the  heat  glveu  off  by  the  steam  pipes 
which  passed  through  the  storeroom.  The 
evidence  did  not  support  any  such  theory  of 
the  case.  The  testimony  introduced  by  the 
plaintiff  was  to  the  effect  that  the  damage 
to  the  peaches  was  caused  principally  by  pil- 
ing them  on  the  superheated  floor  directly 
above  the  engine  room,  and  that  the  steam 
pipes  were  only  a  minor  cause  of  the  dam- 
age, inasmuch  as  the  heat  they  gave  off  In- 
creased the  temperature  in  an  appreciable 
degree.  That  they  of  themselves  were  suf- 
ficient to  produce  the  damage,  and  to  put  the 
plaintiff  on  notice  that  the  warehouse  was 
not  adapted  to  the  storage  of  dried  fruit, 
does  not  appear,  and  the  Jury  would  not  have 
been  Justified  in  so  finding. 

The  court  also  declined  to  give  in  charge 
two  other  written  requests  presented  by  the 
defendant— one  to  the  effect  that  a  ware- 
houseman is  not  an  insurer,  and  the  other 
embracing  an  instruction  that  if  the  loss  in 
the  sale  of  the  peaches  was  due,  not  to  any 
depreciation  in  quality,  but  to  the  fact  that 
Branan  had  purchased  peaches  in  such  large 
quantities  as  to  glut  the  market  and  cause  a 
decline  in  the  price  of  dried  fruits,  then  the 
company  could  not  be  held  accountable  for 
such  loss.  These  requests  were  substan- 
tially covered  by  the  charge  of  the  court 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  O.  J.,  absent 
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(Supreme  Court  of  Georgia.    Aug.  3,  1905.) 

JUSTICC    OF   THE    PeACK— PBOOSDITBB— AOTION 

Against  Oabbieb. 

Section  4130  of  the  Civil  Code  of  1895, 
which  proyides  the  mode  of  proof  and  defense  in 
a  suit  in  a  justice's  court  upon  an  open  account, 
does  not  apply  to  an  action  for  the  loss  of  or 
damage  to  personal  property  by  a  common  car- 
rier, even  though  the  cause  of  action  is  set  out 
in  detail  in  a  statement  attached  to  tbe  sum- 
mons and  verified  by  the  affidavit  of  the  plain- 
tiff. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pnlton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  E.  B.  Loive  Company  against 
the  Central  of  Georgia  Railway  Company. 
Judgment  for  plaintiff  before  a  Justice  was 
reversed  on  certiorari,  and  plaintiff  brings 
error.    Affirmed. 

Moore  &  Pomeroy,  for  plaintiff  In  error. 
John  B.  Hutcheson,  for  defendant  in  error. 

FISH,  P.  J.  The  SX  B.  Lowe  Company 
brought  suit  against  the  Central  of  Georgia 
Railway  Company  in  a  Justice's  court  upon 
an  ''account"  for  the  loss  of  a  hay  press  and 
certain  freight  overcharges.  A  copy  of  the 
statement  of  "account"  was  attached  to  the 


summons,  and  verified  by  the  affidavit  of  S. 
E.  Lowe.  The  item  in  reference  to  the  hay 
press  was  as  follows: 

"September  23,  1903,  1  hay-press  ship- 
ped to  A.  Faber. 
Freight  prepaid,  9/16,        4.70 
Sharpes,  Fla.  29.70." 

Annexed  to  the  statement  was  the  follow- 
ing affidavit: 

"Personally  appeared  before  me  E.  E 
Lowe,  president  of  the  E.  E.  Lowe  Co.,  who 
deposes  and  says  the  above  account  Is  cor- 
rect, true,  and  unpaid.  This  is  the  IGth  day 
of  March,  1904.  B.  B.  Lowa  J.  A.  Stauf- 
facher,  N.  P.  Fulton  Co.,  Ga." 

On  the  day  of  the  trial  the  plaintiff,  with- 
out offering  evidence,  "asked  the  court  for  a 
judgment,  and  rested  the  case  as  made  out 
by  the  pleadings  in  said  case."  The  defend- 
ant had  filed  no  written  defense  under  oath, 
and  the  justice  rendered  a  judgment  as  re- 
quested. The  defendant  objected  to  this  rul- 
ing of  the  magistrate,  for  the  reason  that 
the  affidavit  was  not  sufficient,  as  it  bad  no 
jurat,  and  did  not  recite  that  it  was  sworn 
to  before  any  one,  and,  after  the  judgment 
was  rendered,  carried  the  case  to  the  su- 
perior court  by  writ  of  certiorari,  still  com- 
plaining of  the  insufficiency  of  the  affidavit, 
and  further  alleging  that  section  4130  of  the 
Civil  Code  of  1895,  which  authorizes  a  judg- 
ment to  be  taken  In  a  justice's  court  in  a  suit 
upon  an  open  account  supported  by  the  writ- 
ten affidavit  of  the  plaintiff  without  further 
proof,  in  the  absence  of  a  counter  affidavit 
by  the  defendant,  does  not  apply  to  tbe  pres- 
ent case.  The  certiorari  was  sustained,  and 
the  case  sent  back  to  the  magistrate  for  a 
new  trial.  To  this  ruling  the  plaintiff  ex- 
cepted. 

It  is  not  necessary  to  decide  whether  or 
not  the  affidavit  was  valid;  for,  granting 
tliat  it  was,  the  ruling  of  the  judge  of  the 
superior  court  in  sustaining  the  certiorari 
was  still  correct^  for  the  reason  that  this  was 
not  a  suit  upon  an  "open  account"  within 
the  meaning  of  that  term  as  used  in  Civ. 
Code  1895,  ft  4130.  Whether  or  not  a  suit  for 
overcharges  on  freight  is  a  suit  upon  an 
''open  account"  within  tlie  meaning  of  the 
statute  referred  to,  a  claim  for  the  loss  of 
a  hay  press  certainly  is  not,  it  having  been 
held  in  the  case  of  Caudell  v.  Southern  Rail- 
way Co.,  119  Ga.  21,  45  S.  E.  712,  that  ''sec- 
tion 4130  of  the  Civil  Code,  which  provides 
the  mode  of  proof  and  defense  in  a  suit  in 
a  justice's  court  upon  an  open  account,  does 
not  apply  to  an  'action  for  damages  and  loss 
or  destruction  of  goods'  by  a  common  car- 
rier, although  an  itemized  list  of  the  ar- 
ticles and  their  value  is  attached  to  the  sum- 
mons and  sworn  to  as  correct"  Counsel  for 
plaintiff,  however,  contend  that,  granting 
that  the  item  in  reference  to  the  hay  press 
was  not  clearly  a  proper  item  in  a  suit  up- 
on an  open  account,  yet  it  "could  have  been 
cleared  had  defendant  demanded  a  bill  of 
particulars,"  and  this  it  should  have  done. 
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But  in  our  opinion  it  was  not  incumbent  up- 
on the  defendant  to  ask  for  a  bill  of  partic- 
ulars. The  statement  attached  to  the  sum- 
mons was  itself  in  the  nature  of  a  bill  of 
particulars,  and  the  item  of  the  hay  press, 
as  above  set  out,  in  connection  with  the  cai>- 
tion,  "Central  of  Georgia  Railway  Co.,  Ajc- 
count  B.  R  Lowe  Oo./'  was  on  its  face  a 
claim  against  the  railway  company  for  the 
loss  or  damage  to  the  articles  and  the  freight 
charges  which  had  been  paid  for  their  trans- 
portation. We  therefore  hold  that  the  judg- 
ment of  the  superior  court  in  setting  aside 
the  Judgment  and  remanding  the  case  for  a 
new  trial  was  not  error,  the  Judgment  of  the 
magistrate  not  having  been  authorized  by 
the  evidence. 

Judgment  afSrmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent,  and 
LUMPKIN,  J^  disqualified. 


(12S  Oft.  618) 

BENNETT  et  aL  ▼.  SOUTHERN  PINE  CO. 
et  al. 

(Supreme  Court  of  Georgia.    Aug.  2,  1905.) 

1.  Taxation— Tax  Dbsd— Titlv  Acquibed— 

RXDEliPTION. 

While  under  the  law  of  this  state,  where 
property  is  sold  for  taxes,  the  officer  making 
the  sale  executes  a  deed  to  the  purchaser  before 
the  time  for  redemption  has  lapsed,  yet  the 
title  acquired  by  such  purchaser  is  not  a  per- 
fect fee-simple  title,  but  an  inchoate  or  de- 
feasible title,  subject  to  the  right  of  the  owner 
to  redeem  within  the  time  prescribed  by  the 
statute. 

2.  Samb--Notice— Recobo. 

Although  such  a  tax  deed  may  be  recorded, 
and  on  its  face  may  contain  no  reference  to 
the  right  of  redemption,  the  public  law  of  this 
state  gives  notice  to  all  pensons  dealing  with 
such  title  of  the  existence  of  that  right,  and  the 
nature  and  character  of  the  title  conveyed  by 
the  deed. 

8.  Same— Unpaid  Taxes— Wild  Lands— Exe- 
cution. 

Under  the  act  of  1874  (Acts  1874.  p.  106), 
an  execution  issued  by  the  Comptroller  Greneral 
against  a  lot  of  wild  land  for  unpaid  taxes  due 
upon  it  was  scmiewhat  in  the  nature  of  a  pro- 
ceeding in  rem. 

1  Same  —  Redemption  —  Deed  fbom  Pub- 
chasee. 

Where  a  lot  of  wild  land  was  sold  and  the' 
deed  made  to  the  purchaser  and  placed  upon 
record,  but  during^  the  time  allowed  for  redemp- 
tion the  owner  paid  to  the  purchaser  the  proper 
amount,  and  redeemed  the  land,  and  received 
the  tax  deed  into  his  possession,  but  took  no  re- 
conveyance, and  after  the  lapse  of  the  redemp- 
tion period  the  purchaser  conveyed  the  land  to  a 
third  person  for  value,  the  latter  would  not  ac- 
quire a  title  superior  to  that  of  the  owner  who 
had  in  fact  redeemed,  although  be  bought  with- 
out notice  that  the  redemption  had  taken  place. 
(Syllabus  by  the  Court.) 

Brror  from  Superior  Coort,  Ware  County; 
T.  A.  Parker,  Judge. 

Action  by  the  Southern  Pine  Company 
and  J.  L.  Crawley  against  B.  A.  and  C.  O. 
Bennett  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.    Reversed. 

The  Southern  Pine  Company  of  Georgia 
and  J.  L.  Orawley  filed  their  equitable  peti- 


tion against  B.  A.  and  O.  O.  Bennett,  seek- 
ing to  obtain  an  injunction  against  the  de- 
fendants to  prevent  them  from  cutting  tim- 
ber, for  the  purpose  of  making  cross-ties, 
on  certain  land.  The  corporation  claimed  to 
be  the  owner,  and  Crawley  to  have  a  lease 
to  the  land  from  it  for  the  purpose  of  cut- 
ing  cross-ties,  and  also  for  making  turpen- 
tine. The  chain  of  titie  under  which  the 
plaintiffs  claimed  was  as  follows:  A  fl.  fa. 
issued  by  the  Comptroller  General  against 
the  lot  of  land  as  wild  land  for  state  and 
coimty  taxes  due  thereon  for  the  year  1875, 
with  costs,  dated  October  16,  1877,  together 
with  a  levy  of  the  sheriff,  dated  April  2,  1878, 
and  a  memorandum  showing  a  sale  to  R.  B. 
Reppard  June  4, 1878;  a  deed  from  the  sheriff 
to  Reppard,  dated  June  5,  1878;  a  deed  from 
Reppard  to  the  Reppard  Land,  Lumber  St 
Sawmill  Company,  dated  July  18,  1883,  in- 
cluding this  and  other  lands,  for  a  valuable 
consideration;  a  decree  from  the  superior 
court  of  Chatham  county  in  the  case  of  Tal- 
madge  et  al.,  trustees,  against  the  Reppard 
Land,  Lumber  &  Sawmill  Company,  order- 
ing a  sale  of  the  land  and  other  property 
of  the  defendant;  a  report  of  the  commis- 
sioners, and  a  judgment  confirming  the  sale; 
a  deed  from  the  commissioners  to  Talmadge; 
a  deed  from  the  defendant  company  to  Tal- 
madge for  the  purpose  of  confirming  and 
approving  the  sale  and  perfecting  the  titie; 
a  deed  from  Talmadge  to  the  plaintiff  com- 
pany, and  leases  from  it  to  Crawley. 

The  defendants  denied  that  the  plaintiff 
company  was  the  owner  of  the  land,  or  that 
the  plaintiffs  were  entitled  to  the  injunction. 
They  set  up  the  following  defense:  The 
land  was  granted  by  the  state  to  Hiram 
Sears  in  1848,  and  was  sold  and  conveyed  by 
him  to  Dennis  Paulk  in  1872.  Paulk  regu- 
larly made  his  tax  returns  of  the  land;  but 
through  an  error  of  the  receiver  of  tax 
returns  the  lot  was  sold  by  the  sheriff  in 
1878  as  being  in  default,  and  was  bid  in 
by  Reppard  for  $14.  The  deed  made  by 
the  sheriff  was  duly  executed,  delivered, 
and  recorded.  Soon  thereafter  Paulk,  hav- 
ing heard  of  the  sale,  proceeded  within  the 
time  allowed  by  law  to  redeem  the  land, 
and  for  that  piui)08e  paid  to  Reppard  the 
amount  of  his  bid,  together  with  interest 
and  costs.  Reppard  thereupon  delivered  to 
him  the  sheriff's  deed,  but  neglected  to  make 
any  transfer  thereof  in  writing.  Paulk  held 
the  deed  during  his  lifetime,  claimed  the 
lot  as  his  property,  returned  it  for  taxes, 
and  paid  them.  He  died  in  1890,  leaving  his 
wife  and  daughters  as  his  sole  heirs.  The 
daughter  died,  leaving  her  husband  surviv- 
ing her.  The  land  was  conveyed  by  deeds 
from  the  widow  Paulk  as  to  one  half  inter- 
est, and  by  the  husband  of  the  dccease<i 
daughter  as  her  executor  or  administrator  as 
to  the  other  half  interest,  under  an  order 
from  the  ordinary  to  the  Downing  Company. 
The  defendants  acquired  the  right  to  cut  the 
timber  under  that  company.    Paulk  claimed 
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the  land  contlniioaslj,  and  the  representa- 
tives of  his  estate  likewise  did  so,  and  sev- 
eral years  ago,  for  a  period  of  three  years 
or  more,  certain  persons  boxed  the  timber 
on  the  lot  and  worked  on  the  land  for  tur- 
pentine purposes  openly  and  notoriously,  and 
without  any  interference,  acting  under  the 
auUiprity  of  Paulk. 

On  motion  the  court  struck  that  portion 
of  the  answer  setting  up  the  defense  Just 
stated.  This  ruling  is  assigned  as  error. 
After  the  introduction  of  evidence  the  court 
directed  a  verdict  in  favor  of  the  plaintiflPs. 
The  defendants  moved  for  a  new  trial,  wliich 
was  refused,  and  they  excepted. 

J.  U  Sweat,  for  plaintiffs  in  error.  John 
C  McDonald,  for  defendants  in  error. 

LUMPKIN,,  J,  (after  stating  the  facts). 
Certain  allegations  of  the  defendants*  an- 
swer were  stricken  on  motion.  One  of  them 
was  that  the  owner  of  the  land  in  dispute 
had  regularly  returned  and  paid  taxes  on  it 
"but  that  through  an  error  of  the  receiver 
of  tax  returns  said  lot  was  sold  in  the  year 
1878,  as  being  in  default.*'  There  is  no  law, 
and  it  is  hardly  conceivable  that  there  could 
be  one,  which  would  authorize  a  sale  of  land 
for  taxes,  if  they  had  been  regularly  return- 
ed and  the  taxes  paid.  Such  a  sale  would  be 
without  authority,  and  would  convey  no  titie. 
This  particular  allegation,  however,  is  not 
referred  to  in  the  briefs.  The  argument  be- 
fore this  court  rested  on  one  question:  If, 
while  unoccupied,  wild  land  was  properly 
sold  for  taxes  and  the  deed  recorded,  and 
after  the  lapse  of  the  period  for  redemption 
the  purchaser  conveyed  the  land  to  another 
for  value  and  without  notice  of  the  redemp- 
tion haying  taken  place,  but  in  fact,  within 
the  time  allowed  by  law  for  that  purpose,  the 
owner  had  redeemed  it,  but  took  no  recon- 
veyance from  the  purchaser,  merely  receiv- 
ing possession  of  the  tax  deed  from  him, 
would  the  titie  of  the  vendee  of  the  pur- 
chaser at  the  tax  sale,  or  that  of  the  origi- 
nal owner  or  his  heirs  (he  having  died),  pre- 
vail? The  presiding  Judge  struck  a  por- 
tion of  the  answer  setting  up  such  redemp- 
tion, on  the  ground  that  it  did  not  appear 
tliat  the  subsequent  vendee  of  the  purchaser 
at  the  tax  sale,  or  those  holding  under  him, 
liad  any  notice  of  the  redemption.  The  plain- 
tifTs  claimed  by  regular  conveyances  under 
the  purchaser  at  the  tax  sale.  The  defend- 
ants claimed  by  conveyances  under  the  heirs 
of  the  original  owner  of  the  land. 

Tax  sales  are  creatures  of  statute.  When, 
how,  and  under  what  circumstances  they  are 
to  be  made,  and  their  effect  when  made,  are 
matters  depending  upon  the  statute  govern- 
ing them.  The  decisions  of  the  courts  of  oth- 
er states  throw  more  or  less  light  on  the  case, 
according  to  whether  such  states  have  similar 
or  dissimilar  statutes.  In  many  states  a  deed 
is  not  made  to  the  purchaser  at  a  tax  sale 
until  the  time  for  redemption  has  elapsed. 


and  is  then  made  in  such  a  manner,  or  upon 
such  procedure,  as  the  statute  prescribes.  In 
some,  certificates  of  sale  are  issued  to  the 
purchaser,  to  be  held  until  the  time  allowed 
for  redemption  has  expired,  and,  if  no  re- 
demption is  made,  a  deed  is  then  executed.  2 
Cooley  on  Taxation  (3d  Ed.)  982  et  seq.  In 
Georgia  a  deed  is  made  at  once  by  the  selling 
oflacer,  but  the  owner  may  redeem  within  the 
time  fixed  by  law.  In  regard  to  the  right  of 
redemption  from  tax  sales  it  has  been  said: 
"The  statutes  which  give  the  right  are  to 
be  regarded  favorably  and  construed  with 
liberality.  ♦  ♦  ♦  But  though  the  statutes 
are  to  be  construed  favorably,  yet,  as  the 
right  depends  upon  them,  the  person  seeking 
to  redeem  must  bring  himself  within  their 
provisions."  2  Cooley  on  Taxation  (3d  Ed.) 
1023,  1025.  As  between  the  purchaser  at  a 
tax  sale  and  the  person  whose  property  is 
sold,  the  redemption  extinguishes  the  title, 
and  the  land  is  restored  as  it  was  before  the 
sale.  2  Cooley  on  Taxation  (3d  Ed.)  1051, 
1052;  Black  on  Tax  Tities  (2d  Ed.)  §S  377, 
448.  If  the  purchaser  at  a  tax  sale,  within 
the  time  allowed  for  redemption  and  for  the 
consideration  of  the  redemption  money,  makes 
to  the  owner  a  deed  of  reconveyance,  it  creates 
no  new  title,  but  simply  restores  the  property 
to  the  same  position  in  which  it  was  before 
the  sale.  See  authorities  Just  cited,  and  also 
Ivey  V.  Griffln,  94  Ga.  689,  21  S.  E.  709; 
Morrison  y.  Whiteside,  116  Ga.  459,  42  S. 
E.  729.  In  Bourquin  v.  Bourquin,  120  Ga. 
115,  119,  120,  47  S.  E.  639,  Mr.  Justice  Lamar, 
after  referring  to  the  effect  of  a  tender  of 
payment  upon  a  security  for  a  debt,  says: 
"The  same  principle  is  applicable  to  a  tender 
made  by  the  owner  for  the  purpose  of  re- 
deeming from  a  tax  sale,  under  Pol.  Code 
1895,  §  909.  Thereafter  the  purchaser's  in- 
choate, qualified,  or  defeasible  estate  ter- 
minates." In  McCalla  v.  Clark,  55  Ga.  53, 
it  was  said:  "Tender  of  the  debt  on  the  day 
it  becomes  due  terminates  the  creditor's  right 
to  retain  possession  of  a  pledge  held  as  collat- 
eral security ;  and  it  is  an  immediate  conver- 
sion for  him  to  refuse  the  tender  and  retain 
the  pledge  on  a  claim  of  title  based  upon  an 
alleged  forfeiture  for  delay  to  make  pay- 
ment" In  Legro  v.  Lord,  10  Me.  161,  it  was 
said:  "A  legal  tender  within  the  time  pre- 
scribed by  law  of  the  amount  for  which  an 
equity  of  redemption  is  held  under  an  exe- 
cution sale  is  sufficient  to  revest  the  property 
without  a  deed  of  conveyance  to  the  pur- 
chaser." In  Burns  v.  Ledbetter,  54  Tex.  374, 
it  was  said:  "A  tender  to  the  purchaser  at 
tax  sale,  under  the  third  section  of  the  act 
of  June  2,  1873,  concerning  taxes,  of  the  full 
amount  of  the  purchase  money  paid  for  land 
at  such  sale,  witMn  twelve  months,  with  one 
year's  interest  on  the  same,  at  the  rate  of 
twenty-five  per  cent,  per  annum,  worked  ipso 
facto  an  immediate  redemption  of  the  land 
by  the  original  owner,  and  left  the  purchaser 
at  tax  sale  without  title."  In  the  report  ot 
this  case  it  appears  that  a  deed  had  been 
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made  to  the  purchaner.  See  page  877.  See, 
al80,  Bender  ▼.  Bean  (Ark.)  12  S.  W.  180. 

Pol.  Oode  1895,  §  913,  declares:  'The  deed 
or  bill  of  sale  made  by  such  officer  shall  be 
lost  as  valid  to  the  purchaser  as  If  made  un- 
der the  ordinary  process  of  law  issuing  from 
the  superior  court**  Under  this  section  re- 
citals in  such  a  deed  in  regard  to  the  conduct 
of  the  selling  officer,  and  of  the  levying  offi- 
cer, with  respect  to  advertisement  and  the 
like,  are  presumptively  correct  Livingston 
V.  Hudson,  85  Ga.  885,  12  S.  B.  17.  And  it 
has  been  held  that  **a  purchaser  at  a  tax  sale 
duly  made  under  legal  levy,  who  is  neither 
implicated  in  nor  aware  of  any  fraud  con- 
templated by  the  selling  officer,  is  not  affected 
thereby.**  Boyd  v.  Wilson,  86  Ga.  879,  12  8. 
B.  744,  18  S.  B.  428.  But  this  section  of  the 
Oode  is  to  be  construed  with  other  laws  in 
reference  to  tax  sales  and  redemptions.  It 
does  not  confer  an  absolute  and  perfect  title 
at  once  upon  the  purchaser,  but  a  title  sub- 
ject to  be  defeated  by  the  exercise  of  the 
right  of  redemption.  Tl^e  owners  of  wild 
lands  sold  for  taxes  were  allowed  the  priv- 
ilege of  redeeming  them  at  any  time  within 
one  year  from  the  date  of  sale  by  the  act  of 
1874.  Acts  1874,  p.  106.  This  time  was  ex- 
tended to  two  years  by  the  act  of  1881.  Acts 
1880-81,  p.  48;  Pol.  Oode  1895,  §  910.  The 
title  obtained  by  the  purchaser  at  a  tax  sale 
has  been  sometimes  referred  to  as  an  in- 
choate, qualified,  or  defeasible  estate.  Bour- 
quin  T.  Bourquin,  120  Ga.  120,  47  S.  B.  639. 
He  is  not  entitled  to  possession,  or  to  rents, 
issues,  and  profits,  during  the  time  allowed 
for  redemption.  Jones  r.  Johnson,  60  Ga. 
260;  Elrod  v.  Groves,  116  Ga.  468,  42  S.  E. 
731.  The  nature  of  the  title  which  he  has 
may  be  compared  to  an  estate  which  will 
ripen  upon  a  condition,  or  rather,  perhaps, 
to  one  which  will  be  defeated  upon  the  hap- 
i^ening  of  a  condition.  In  either  event  it  is 
not  a  perfect  title,  but  one  subject  to  the 
right  of  redemption.  Under  the  act  of  1874 
it  was  not  required  that  the  execution  issued 
by  the  Oomptroller  General  for  unpaid  tax- 
es on  wild  lands  should  recite  in  it  that  the 
lands  had  been  unreturned  and  that  the  tax- 
es thereon  had  not  been  paid.  Greer  v.  Fer- 
gerson,  104  Ga.  652,  80  S.  B.  943 ;  Bentley  v. 
Shingler,  111  Ga.  780,  86  S.  E.  935.  Under 
the  act  of  1881  (Pol.  Code  1895,  S  821),  amend- 
ed by  the  act  of  1882  (Acts  1882-83,  p.  47), 
an  execution  issued  by  a  tax  collector  must 
recite  that  the  lot  against  which  the  execu- 
tion Issued  was  not  returned  for  taxation. 
Southern  Pine  Oo.  v.  Kirkland,  112  Ga.  216, 
87  S.  E.  362;  Leonard  v.  Pilkinton,  99  Ga. 
738,  27  S.  E.  753. 

It  is  contended  that,  under  the  registry 
laws  of  this  state,  the  record  of  the  tax  deed 
gave  notice  of  a  title  in  the  purchaser;  that 
no  reconveyance  having  been  made  by  him, 
and  nothing  appearing  of  record  to  show 
that  redemption  had  taken  place,  one  who 
bought  from  him  without  notice  of  a  redemp- 
Uon  would  acquire  a  perfect  title;   and  that 


to  defeat  the  tilte  of  such  a  yendee  it  was 
necessary  to  have  alleged  and  proved  notice. 
Section  8618  of  the  Civil  Oode  of  1895  is  as 
follows:  **ETery  deed  conveying  lands  shall 
be  recorded  In  the  office  of  the  clerk  of  the 
superior  court  of  the  county  where  the  land 
lies.  The  record  may  be  made  at  any  time, 
but  such  deed  loses  its  priority  over  a  sub- 
sequent recorded  deed  from  the  same  vendor, 
taken  without  notice  of  the  existence  of  the 
first"  It  is  true  that  a  purdiaser  in  good 
faith  and  without  notice  acquires  title  as 
against  a  prior  unrecorded  conveyance  by 
the  same  owner,  and  this  protection  extends 
also  to  a  purchaser  of  land  at  a  Judicial  sale. 
Ousley  V.  Bailey,  111  Ga.  783,  36  S.  E.  750; 
Goodwynne  r.  Bellerby,  116  Ga.  901,  43  S. 
E.  275;  Harvey  v.  Sanders,  107  Ga.  740,  83 
S.  E.  713.  But  all  purchasers  are  charged 
with  a  knowledge  of  the  public  laws  of  this 
state,  and  that  under  them  a  tax  deed  does 
not  convey  a  perfect  titie  upon  its  execution, 
but  a  title  subject  to  be  defeated  by  redemp- 
tion, or  one  which  can  only  ripen  by  a  fail- 
ure to  redeem.  The  record  of  a  tax  deed 
gives  notice  when  the  sale  took  place^  and, 
read  in  the  light  of  the  law  of  this  state, 
one  who  takes  a  conveyance  from  the  pur- 
chaser at  such  a  sale  is  put  on  notice,  Just 
as  if  the  public  law  were  written  In  the 
face  of  the  deed.  If  a  deed  were  placed  on 
record  which  contained  on  its  face  a  state- 
ment that  it  did  not  create  a  perfect  titie  in 
the  grantee,  but  only  an  Inchoate,  imperfect 
titie,  which  gave  him  neither  right  of  posses- 
sion nor  use  during  a  specified  time,  and 
would  never  become  a  perfect  titie  if  a  cer- 
tain sum  were  paid  within  the  time  for  re- 
deeming, all  persons  dealing  with  the  gran- 
tee would  be  put  upon  notice  of  its  condi- 
tional and  defeasible  character,  and  would 
take  a  conveyance  from  him  subject  thereto. 
Suppose  that  a  deed  were  made  to  secure  a 
debt,  and  on  its  face  it  declared  that  it  con- 
veyed titie  only  for  that  purpose,  and  that,  if 
the  debt  should  be  paid  within  a  time  named, 
it  would  cease  to  be  of  force  or  would  be  de- 
feated, would  not  any  person  who  took  un- 
der the  grantee  take  subject  to  the  condition, 
and  be  put  upon  notice  thereof,  and  Inquiry 
as  to  whether  the  debt  had  been  paid  or  the 
note  secured  thereunder  surrendered,  if  past 
due?  Some  of  the  language  in  the  decision 
of  Gumming  v.  McDade,  118  Ga.  612,  616,  45 
S.  E.  479,  might  appear  to  Indicate  that  a 
taker  of  a  titie  made  to  secure  a  debt  might 
stand  in  the  position  of  an  Innocent  purchas- 
er. But  neither  the  opinion  in  that  case,  nor 
the  record  of  file  in  this  court,  shows  that 
there  was  anything  on  the  face  of  the  deed 
then  imder  consideration  to  show  that  it 
was  made  to  secure  a  debt,  rather  than  that 
it  was  a  deed  of  bargain  and  sale.  If  the 
law  writes  into  the  face  of  a  record  that  a 
deed  is  conditional  or  defeasible,  all  who  deal 
with  it  are  as  much  put  upon  notice  as  if  it 
were  expressed  by  the  words  of  the  deed. 
It  is  also  contended  that  those  holding  un- 
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der  the  purchaser  at  the  tax  sale  In  this 
case  were  protected  on  the  grotind  that  thdy 
were  Innocent  purchasers  without  notice  of 
an  equity.  Dill  t.  Hamilton,  118  Ga.  208.  44 
S.  B.  ^9;  Johnson  y.  Equitable  Securities 
Co.,  114  Ga.  604,  40  S.  B.  787,  66  L.  R.  A.  983; 
Civ.  Code  1895,  §  3938.  What  has  heen  said 
above  in  regard  to  the  notice  given  by  the 
record  of  the  tax  deed  applies  with  equal 
force  to  this  contention.  One  buying  the 
land  from  the  grantee  in  that  deed  was  not 
in  the  position  of  a  purchaser  who  acts  m 
reliance  on  a  recorded  deed  which  on  its  face 
conveys  perfect  title.  On  the  contrary,  as 
already  stated,  the  laws  of  this  state  put  him 
upon  notice  that  the  tax  deed  did  not  convey 
a  perfect  and  indefeasible  title,  but  only  a 
title  which  might  be  defeated  by  redemption. 

It  is  urged  that  the  execution  having  been 
Issued,  not  against  the  person  as  owner  of 
the  land,  but  against  the  land  itself,  the  pro- 
ceeding was  in  the  nature  of  one  in  rem, 
and  therefore  the  title  conveyed  by  the  tax 
deed  was  good.  In  Hilton  v.  Singletary,  107 
Ga.  826,  83  S.  B.  718,  it  was  said:  "It  fol- 
lows from  the  above  that,  when  a  plaintiff  in 
a  suit  for  the  recovery  of  land  shows  a  title 
thereto  foimded  upon  such  a  sheriff's  sale 
occurring  more  than  12  months  prior  to  the 
commencement  of  his  suit,  and  that  this 
sale  was  regularly  had  under  a  fi.  fa.  Issued 
by  the  Comptroller  General,  this  makes  out 
a  prima  fade  case  in  favor  of  the  plaintiff." 
But  a  prima  fade  case  is  not  one  which  Is 
absolutely  conclusive.  If  it  be  conceded  that 
the  plaintiff  made  out  a  prima  facie  case,  the 
defendants  desired  to  rebut  it  by  showing 
that  in  fact  there  had  been  a  redemption, 
and  the  court  declined  to  allow  this  to  be 
done. 

It  Is  further  argued  on  behalf  of  the  de- 
fendants In  error  that  they  should  be  pro- 
tected, under  the  principle  that,  when  one  of 
two  Innocent  persons  must  suffer  by  the  act 
«f  a  third  person,  he  who  put  it  in  the  power 
of  the  third  person  to  inflict  the  injury  must 
bear  the  loss.  Civ.  Code  1895,  $  3940.  The 
statute  made  no  direct  requirement  of  a  re- 
conveyance for  one  who  redeems  land  sold 
at  a  tax  sale  prior  to  1898.  Acts  1898,  p.  85. 
It  seems  doubtful  whether  that  act  applies 
to  wild  land,  as  it  refers  to  redemptions  with- 
in one  year.  Probably  the  owner  could  have 
obtained  a  cancellation  by  a  proceeding  in 
equity,  on  the  ground  that  the  recorded,  tax 
deed  constituted  a  cloud  on  his  title.  2  Coo- 
ley  on  Taxation  (3d  Ed.)  1447-1449.  But  the 
failure  to  do  so  was  not  such  an  act  on  his 
part  as  brought  him  within  the  legal  princi- 
ple relied  on.  He  did  not  voluntarily  make 
the  conveyance  to  the  purchaser,  nOr  do  any- 
thing, except  fall  to  pay  his  taxes.  It  is  al- 
leged in  the  answer  that  the  owner  redeemed 
>the  land  within  the  time  prescribed  by  law 
*and  received  possession  of  the  tax  deed.  In 
view  of  what  has  been  said  above  In  regard 
to  the  law  in  relation  to  tax  sales,  we  do  not 
think  that  the  mere  failure  to  demand  a  re- 
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conveyance  or  to  proceed  in  equity  to  have 
the  recorded  deed  canceled  was  such  conduct 
on  his  part  as  would  prevent  him  from  show- 
ing that  there  was  in  fact  a  cancellation 
Within  the  time  prescribed  by  law.  Neither 
party  appears  to  have  been  in  actual  posses- 
fAon  of  the  land,  except  as  evidenced  by  the 
cutting  of  timber,  etc.,  for  a  time  by  per- 
sons acting  tmder  the  original  owners,  and 
the  purchaser  at  the  tax  sale  had  no  other 
Indida  of  ownership  than  the  tax  deed.  Had 
there  been  possession  by  those  claiming  un- 
der the  tax  deed,  a  title  by  prescription  might 
have  ripened.  Greer  v.  Fergerson,  104  Ga. 
552,  30  S.  E.  943. 

We  are  of  the  opinion  that  the  court  erred 
In  striking  the  portions  of  the  answer  which 
■et  up  the  defense  Indicated,  and  in  refusing 
to  admit  evidence  In  support  thereof. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS^  0.  J.,  absent 


(123  6a.  005) 
TOWN  OF  POTTLAN  et  al.  v.  ATLANTIC 
COAST  LINE  R.  CO. 
(Supreme  Court  of  Georgia.    Ang.  2,  1905.) 

1.  AppeaI/—Rbview— Defective-  Recobd. 

The  affidavits  sent  np  with  the  record  and 
purporting  to  have  been  used  as  evidence  on  the 
hearing  of  the  application  for  injunction  can- 
not be  considered,  not  being  identified  in  any 
way  by  the  judge  as  having  been  so  used. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  f  2406.] 

2.  Eminent  Domain  —  Municipal  Corpoea- 

TIONS--RAILBOAD     RiOHT     OF    WAT— STEEET 

CaossiNO. 

Where  a  railroad  company  acquired  the  fee 
in  land  which  was  afterwards  embraced  within 
the  limits  of  an  incorporated  town,  and  con- 
structed a  railroad  over  such  land,  the  munic- 
ipal authorities  could  not,  without  the  payment 
of  compensation  to  the  company,  construct  a 
street  crossing  and  extend  a  street  over  its  right 
of  way  and  track;  and  where  an  attempt  waB 
made  to  do  so  an  injunction  was  properly  grant- 
ed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  SS  224,  225.] 

3.  Same— Power  of  Municipalitt. 

Power  delegated  by  the  state  to  a  munic- 
ipal corporation  to  "condemn  property  for  the 
purpose  of  laying  out  new  streets  and  alleys, 
and  for  widening,  straightening,  or  grading,  or 
in  any  way  changing  the  street  lines  and  side- 
walks of  said  town,"  is  sufficiently  broad  to 
authorize  the  condemnation  of  so  much  of  the 
right  of  way  of  a  railroad  company  as  may  be 
necessary  for  the  construction  of  a  street  cross- 
ing and  the  extension  of  a  street  over  such 
right  of  way. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  ft  108.] 

4.  Statutes—Titlb    of    Aciv-Ehinbnt    Do- 
main. 

The  act  approved  August  4,  1904,  amend* 
ing  the  charter  of  the  town  of  Poulan,  and  con- 
ferring upon  it  power  to  condemn  private  prop- 
erty for  the  laying  out  of  streets,  is  not  subject 
to  the  constitutional  objections  that  it  contains 
matter  in  the  body  of  the  act  different  from 
what  is  expressed  in  the  title,  and  amends  a 
law  by  mere  reference  to  its  title.  Nor  is  such 
act  unconstitutional  because  it  fails  to  provide 
a  method  for  assessing  the  damages  to  be  paid 
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the  owner  of  property  oondemned.  The  general 
law  furnishes  the  method  for  making  such  as- 
sessment. 

5.  Municipal   Cobpobations  —  Latino  Out 
Street— Judicial  Supervision, 

The  decision  of  a  municipal  corporation,  to 
which  the  general  power  has  been  delegated  to 
lay  out  streets,  that  a  street  at  a  given  point  is 
necessary  for  the  welfare  of  the  inhabitants  of 
the  municipality,  will  not  be  interfered  ,with  by 
the  courts,  unless  there  has  been  a  palpable 
abuse  of  the  discretion  vested  in  the  municipal 
authorities,  or  manifest  injustice  and  oppression 
is  shown. 

6.  Injunction  —  Condemnation     Pbocbed- 

INGS. 

The  facts  alleged  in  the  petition  do  not 
show  that  the  use  or  a  part  of  the  right  of  way 
of  the  railroad  company  for  the  street  and 
crossing  will  be  so  inconsistent  with  the  use  to 
which  the  company  has  already  devoted  it  as 
to  authorize  a  court  of  equity  to  enjoin  the 
municipal  authorities  from  instituting  condem- 
nation proceedings. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Worth  County ; 
W.  N.  Spence,  Judge. 

Action  by  tlie  Atlantic  Coast  Line  Ballroad 
Company  against  the  town  of  Poulan  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

The  Atlantic  Coast  Line  Ballroad  Company 
filed  a  petition  for  an  Injunction  against  the 
town  of  Poulan  and  Its  municipal  officers. 
The  material  facts  as  set  out  in  the  peti- 
tion are  substantially  as  follows:  For  more 
than  20  years  the  plaintiff  and  Its  predeces- 
sors In  title  have  been  In  the  complete,  exclu- 
sive, and  adverse  possession  of  a  line  of  rail- 
road through  territory  now  within  the  limits 
of  the  town  of  Poulan.  In  1897  the  Bruns- 
wick &  Western  Railroad  Company,  In  order 
to  confirm  Its  title,  obtained  a  deed  conveying 
to  It  a  right  of  way  through  the  limits  of 
the  present  town  of  Poulan,  together  with  oth- 
er adjacent  lands,  covering  a  strip  measuring 
100  feet  from  the  center  of  the  track  of  the 
railroad  company  each  way.  The  plaintiff 
obtained  title  to  this  strip  from  the  grantee 
of  the  railroad  company  above  named,  and 
holds  the  same  In  fee.  In  March,  1905,  the 
mayor  and  council  of  Poulan  undertook, 
without  the  knowledge  or  consent  of  the 
plaintiff,  and  without  any  notice  to  It,  and 
without  proceeding  to  condemn,  to  put  a  cross- 
ing over  the  track  of  the  plaintiff,  bridging 
a  ditch  on  the  side  of  the  track,  at  the  foot 
of  where  Hunton  street  would  cross  the  rail- 
road, and  extending  that  street  through  the 
plaintiff's  land  to  a  named  creek.  When  the 
work  of  building  the  crossing  was  partly  fin- 
ished, agents  of  the  plaintiff  were  proceeding 
to  restore  the  property  to  its  original  condi- 
tion, when  they  were  arrested  by  the  mu- 
nicipal authorities,  and  confined  in  the  city 
prison,  and,  after  a  trial,  fines  were  imposed 
upon  them.  Several  years  before  the  town 
was  incorporated  the  plaintiff  selected  a  con- 
venient site  for  a  depot  and  erected  a  depot 
thereon  upon  its  right  of  way,  and  has  since 
put  in  a  side  track  on  the  opposite  side  of  the 
depot  from  the  main  Una    At  the  time  the 


depot  and  side  track  were  constructed  there 
were  two  street  crossings  over  the  railroad 
within  two  blocks  of  each  other,  both  of 
which  were  convenient  and  accessible  to  all 
parts  of  the  town.  Since  that  time  Hunton 
street  has  been  opened  down  to  and  against 
the  railroad  on  the  north  side,  and  this  street 
is  the  main  thoroughfare  to  and  from  the 
depot  and  yards.  This  is  the  point  where 
most  of  the  necessary  shifting  of  cars  takes 
place  to  and  from  the  side  track.  The  depot 
is  only  about  50  feet  away  from  the  proposed 
crossing,  and  it  would  be  very  inconvenient 
and  dangerous  to  allow  such  crossing  to  be 
constructed.  The  uses  to  which  the  town 
authorities  design  to  put  this  crossing  are 
inconsistent  with  the  use  to  which  the  plain- 
tiff has  already  appropriated  the  land.  The 
defendants  have  given  notice  that  they  will 
proceed  to  condemn  the  property  of  the  plain- 
tiff for  the  aforesaid  crossing,  claiming  the 
power  to  do  so  under  an  act  amending  the 
charter  of  the  town,  approved  August  4,  1904, 
(Laws  1904,  p.  555).  This  act  is  unconsti- 
tutional, because  there  is  nothing  in  the  title 
to  indicate  what  is  contained  In  the  body  of 
the  act.  It  refers  to  the  act  sought  to  be 
amended  only  by  name.  There  is  no  descrip- 
tion of  the  law  sought  to  be  amended,  either 
in  the  title  or  the  body  of  the  amending  act; 
and  the  act  does  not  provide  a  method  for 
ascertaining  the  amount  of  damages  result- 
ing from  the  condemnation.  The  plaintiff 
has,  at  great  expense,  arranged  to  use  and 
has  appropriated  the  land  at  the  point  where 
the  crossing  is  to  be  constructed  for  depot 
grounds,  not  only  with  a  view  to  present 
necessities,  but  with  a  view  to  increased  busi- 
ness and  additional  tracks  in  the  future,  and 
the  use  of  the  crossing  by  the  town  Involves 
the  practical  extinguishment  of  the  former 
use  to  which  the  plaintiff  has  appropriated 
the  land  at  that  point.  The  plaintiff  has 
no  complete  and  adequate  remedy  at  law. 
The  prayers  were  that  the  defendants  be  en- 
Joined  from  in  any  manner  Interfering  with 
the  plaintiff  In  its  complete  enjoyment  and 
use  of  the  land,  right  of  way,  track,  and  oth- 
er property  at  the  proposed  street  crossing  as 
heretofore,  or  from  interfering  with  the  plain- 
tiff in  removing  whatever  part  of  the  cross- 
ing has  already  been  put  down,  and  in  re- 
storing the  track  and  grounds  to  their  orig- 
inal condition  before  the  acts  of  the  defend- 
ants herein  complained  of;  that  the  defend- 
ants be  also  enjoined  from  Instituting  con- 
demnation proceedings  under  the  act  of  1904; 
and  for  general  relief.  A  restraining  or- 
der was  granted,  and  at  the  hearing  the  de- 
fendants showed,  for  cause  against  the  grant- 
ing of  the  injunction,  a  demurrer,  an  an- 
swer and  affidavits  of  various  persons.  The 
court  granted  an  order  that  "the  injunction 
do  issue  as  prayed  until  the  final  hearing  of 
this  cause,  enjoining  and  restraining  the  said 
defendants  from  In  any  manner  seeking  to 
open  Hunton  street  south  of  the  track  of  the 
complainant,  upon  all  of  the  grounds  alleged 
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and  relief  prayed  for  In  plaintiff's  petttlon." 
The  defendants  excepted. 

Payton  &  Hay,  for  plaintiffs  In  error.  Per- 
ry &  Tipton  and  Kay,  Bennet  &  Conyers,  for 
defendant  in  error. 

COBB,  J.  L  The  bill  of  exceptions  cfpeclfled, 
as  necessary  to  an  understanding  of  the  case 
to  be  transmitted  with  the  record,  the  affida- 
vits of  various  persons,  and  the  record  con- 
tains numerous  affidavits  which  it  is  claimed 
were  used  at  the  hearing.  There  is,  how- 
ever, nothing  to  Identify  these  affidavits  as 
having  been  so  used.  None  of  them  are  in- 
corporated in  the  bill  of  exceptions,  or  identi- 
fied by  the  judge.  Under  such  circumstances 
it  is  settled  that  this  court  cannot  consider 
the  affidavits  In  determining  the  questions 
raised  in  the  case.  Sayer  v.  Brown,  119  Ga. 
539  (1),  46  S.  B.  G49.  As  the  Judge  granted 
the  injunction  prayed  for,  In  passing  upon 
the  question  whether  he  erred  in  so  doing  the 
allegations  of  the  petition  must  be  taken  as 
true. 

2.  The  order  granting  the  Injunction  was 
as  broad  as  were  the  prayers  of  the  peti- 
tion. The  first  question  to  be  determined  is 
whether  or  not  there  is  error  in  so  much  of 
the  order  as  restrained  the  defendants  from 
proceeding  to  build  the  crossing  without  the 
institution  of  condemnation  proceedings  or 
the  making  of  any  arrangement  with  the 
plaintiff  for  compensation.  This  question 
may  be  briefly  disposed  of.  The  petition  dis- 
tinctly alleges  that  the  plaintiff  is  the  owner 
of  the  fee  in  the  land  over  which  the  street 
is  proposed  to  be  extended,  and  that  its  title 
was  acquired  before  the  town  of  Poulan  was 
incorporated,  the  act  of  incorporation  having 
been  passed  in  1899.  Acts  1899,  p.  265.  This 
being  so,  it  was  not  competent  for  the  town  to 
construct  a  street  crossing  over  the  land  of 
the  plaintiff  without  making  provision  for 
compensation  for  the  damage  thus  inflicted 
upon  it  Mayor  of  Savannah  v.  Shell  Road 
Co.,  88  Ga.  342,  14  S.  E.  610;  Id.,  95  Ga. 
387.  22  S.  E.  625 ;  Atlantic  R.  Co.  v.  S.  A.  L, 
Ry..  116  Ga.  412,  42  S.  E.  761;  Ga.  R.  Co. 
v.  Union  Point,  119  Ga  809,  815,  47  S.  E. 
183,  and  dt  The  act  of  the  defendants  in  en- 
deavoring, against  the  consent  of  the  plain- 
tiff, and  without  instituting  condemnation 
proceedings,  to  construct  a  street  crossing 
over  the  company's  property,  was  clearly  ille- 
gal, and  the  judge  properly  granted  an  in- 
junction to  prevent  the  completion  of  such 
act 

3.  A  general  authority  to  a  municipality  to 
lay  out,  widen,  straighten,  or  change  streets 
Includes  the  power  to  construct  a  street 
crossing  across  a  railroad  track  in  the  city. 
Trustees  v.  Atlanta.  93  Ga.  468.  21  S.  E.  74; 
1  Lewis  on  Eminent  Dom.  §  266;  Elliott  on 
Roads  &  Streets,  §  221;  2  Dill.  Mun.  Corp. 
^4th  Ed.)  689,  note  1.  This  power  cannot, 
however,  be  exercised  against  the  consent  of 
the   railroad   company,    unless   the   further 


power  is  given  the  municipality  to  condemn 
so  much  of  the  property  of  the  company  as 
may  be  necessary  for  such  use.  The  act  of 
August  4,  1904  (Laws  1904,  p.  555),  amending 
the  charter  of  the  town  of  Poulan,  was  en- 
titled "An  act  to  amend  the  charter  of  the 
town  of  Poulan,  and  for  other  purposes."  It 
was  provided  in  section  2  of  the  act  that  the 
town  council  should  "have  full  and  complete 
control  of  the  streets  and  sidewalks,  alleys 
and  squares  of  the  town,  and  shall  have  full 
power  and  authority  to  condemn  property 
for  the  purpose  of  laying  out  new  streets 
and  alleys,  and  for  widening,  straightening, 
or  grading,  or  in  any  way  changing  the  street 
lines  and  sidewalks  of  said  town."  The  pow- 
er thus  conferred  is  certainly  sufficiently 
broad  to  authorize  the  construction  of  a 
street  crossing  over  the  plaintiff's  property, 
if  the  act  is  not  subject  to  some  constitution- 
al objection. 

4.  The  objection  raised  to  the  title  of  the 
act  is  without  merit  An  act  to  amend  an  act 
lncori>orating  a  named  town  Is  sufficiently 
broad  to  cover  any  enactment  germane  to 
the  general  subject  of  incoi-porating  a  town. 
Mayor  of  Macon  v.  Hughes,  110  Ga.  795  (1). 
36  S.  B.  247;  Dallis  v.  Griffin.  117  Ga.  411, 
43  S.  E.  758,  and  cit 

A  further  objection  was  made  that  the  act 
of  1904  was  obnoxious  to  the  constitutional 
provision  (Civ.  Code  1895,  §  5779)  prohibiting 
the  passage  of  an  amendatory  law  which 
merely  refers  to  the  title  of  the  law  to  be 
amended.  The  title  of  the  amending  act  re- 
fers to  the  charter  of  the  town  of  Poulan, 
and  the  first  section  of  the  act  describes  the 
act  to  be  amended  as  "an  act  incori^orating 
the  town  of  Poulan,  in  the  county  of  Worth, 
approved  December  21,  1899."  This  is  a  suf- 
ficient identification  of  the  act  sought  to  be 
amended.  Welborne  v.  State,  114  Ga.  794 
(7).  821,  40  S.  E.  857. 

It  is  also  insisted  that  the  act  is  unconsti- 
tutional, because  no  method  of  ascertaining 
the  damages  is  provided,  and  no  provision  is 
made  that  they  shall  be  paid  before  the  prop- 
erty is  taken  or  damaged.  When  the  state 
delegates  to  another  the  right  to  condemn 
property  for  a  public  use,  and  does  not,  in 
the  act  delegating  such  power,  provide  a 
method  for  its  exercise,  the  general  law  of 
the  state  prescribing  the  procedure  and  the 
method  of  ascertaining  the  damages  is  by 
implication  a  part  of  the  law  delegating  the 
power,  and  must  be  pursued  when  property 
of  another  is  sought  to  be  taken  or  damaged. 
Marietta  Chair  Co.  v.  Henderson,  121  Ga. 
399  (5),  49  S.  E.  312.  As  the  time  when  pay- 
ment is  to  be  made  is  not  stated  in  the  act, 
it  is  necessarily  to  be  inferred  that  the  Gen- 
eral Assembly  Intended  that  the  constitu- 
tional requirement  that  the  damage  should 
be  first  paid  should  be  complied  with. 

5.  It  is  next  contended  that  it  was  not  nec- 
essary to  the  welfare  of  the  inhabitants  of 
the  town  of  Poulan  that  the  track  of  the 
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railroad  company  shonld  be  crossed  by  a 
street  at  the  point  where  the  crossing  was 
proposed  to  be  constructed.  The  general 
rule  is  that  **prlvate  property  cannot  be  tak- 
en for  public  use  unless  there  is  a  necessity 
for  such  taking;  for  the  taking  of  property, 
when  not  at  all  necessary  for  a  public  pur- 
pose, or  the  taking  of  more  property  than 
is  necessary  for  a  given  public  purpose,  is» 
in  effect,  a  taking  for  private  use."  Atlantic 
Railroad  Co.  v.  Penny,  119  Ga.  481  (2),  46  S. 
B.  665.  The  state  can  determine  the  neces- 
sity for  the  taking,  and  the  courts  will  not 
Interfere.  If  the  state  delegates  to  a  munici- 
pal corporation  the  right  to  Judge  of  the  ne- 
cessity, the  courts  will  not  generally  control 
its  decision.  Matthiessen  Refining  Go.  t. 
Jersey  City,  26  N.  J.  Eq.  247;  Curry  v.  Trus- 
tees, 15  111.  320;  Methodist  Prot  Church  v. 
Baltimore,  6  Gill,  391,  48  Am.  Dec.  540.  A 
general  grant  of  authority  to  control  streets 
and  sidewalks,  and  lay  out,  open,  widen,  etc., 
streets  and  sidewalks,  does  not  vest  in  the 
municipal  corporation  the  exclusive  power  to 
decide  the  question  of  necessity;  but  its  de- 
cision is,  under  some  circumstances,  subject 
to  review  by  the  courts.  The  decision  of  the 
question  is,  however,  in  the  first  instance 
vested  In  the  municipal  authorities,  and  is 
one  addressed  to  their  sound  discretion.  This 
discretion  will  only  be  controlled  by  the 
courts  when  there  has  been  a  palpable  abuse 
of  it;  or,  as  intimated  in  one  case,  where 
*'the  case  shows  manifest  Injustice,  oppres- 
sion, and  gross  abuse  of  powers."  Dunham 
V.  Hyde  Park,  75  111.  371.  See  also,  on  this 
subject,  1  Smith's  Mod.  Law  Mun.  Corp.  §§ 
701,  702;  27  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
105;  Eltiott  on  Roads  &  Streets  (2d  Ed.)  §S 
189,  345;  2  DUL  Mun.  Corp.  (4th  Ed.)  8  601. 
The  allegations  of  the  petition  make  a  case 
where  the  extension  of  the  street  will  be 
greatly  to  the  inconvenience  of  the  plaintiff, 
and  possibly  of  little  benefit  to  the  inhab- 
itants of  the  town.  But  these  allegations  do 
not  present  a  case  of  such  a  palpable  abuse 
of  discretion  that  a  court  of  equity  ought  to 
interfere  by  injunction  to  prevent  its  exer- 
cise. 

6.  Finally,  it  is  claimed  that  the  construc- 
tion of  the  crossing  would  be  an  appropria- 
tion of  the  land  of  the  plaintiff  to  an  incon- 
sistent use  from  that  to  which  the  railroad 
company  had  previously  devoted  it,  that  the 
company  would  be  practically  deprived  of 
the  use  of  its  property,  and  that  such  an  s.p- 
proprlation  cannot  be  made  by  the  town 
without  express  legislative  authority  to  make 
the  particular  appropriation  sought  to  be 
made  in  this  case.  The  case  of  City  Council 
of  Augusta  V.  Georgia  Railroad  &  Banking 
Ckimpany,  98  Ga.  161,  26  S.  E.  499,  is  relied 
on  to  support  this  contention.  In  that  case 
the  city  sought  to  lay  a  street  through  the 
yard  of  the  railroad  company,  in  which  were 
situated  numerous  tracks,  switches,  etc.,  in 
constant  use  In  the  business  of  the  railroad. 
The  railroad  company  applied  for  an  injunc- 


tion, which  was  granted.  The  chancellor 
found  from  the  evidence  that  "the  opening 
of  the  street  would  practically  amount  to  a 
destruction  of  the  railroad  company's  use  of 
its  yard  for  shifting  and  drilling  cars,  though 
It  might  not  seriously  Interfere  with  the  less- 
er use  of  the  main  tracks  for  the  ordinary 
travel  of  trains."  The  Judgment  granting  the 
injunction  was  affirmed,  Mr.  Justice  Atkin- 
son, in  the  course  of  the  opinion,  saying:  "If 
the  conditions  are  such  that  they  may  be  rea- 
sonably made  to  consist,  there  is  no  such  en- 
croachment upon  the  prior  public  use  as  even 
appreciably  to  impair,  much  less  extinguish, 
it;  and  therefore,  even  though  some  slight 
inconvenience  may  result  to  the  prior  occu- 
pant, there  is  no  reason  why  a  second  public 
use,  when  granted  even  In  general  terms, 
may  not  be  held  to  confer  upon  the  public 
authorities  the  right  in  such  manner  to  ex- 
ercise It  A  different  result  follows,  how- 
ever, when  the  enjoyment  of  the  second  use 
Involves  the  practical  extinguishment  of  the 
former,  or  renders  its  exercise  so  extremely 
Inconvenient  and  hazardous  as  practically  to 
destroy  its  value.  In  such  a  case  the  right 
to  enjoy  the  second  use  must  rest  upon  ex- 
press legislative  authority,  and  will  not  be 
implied.*'  We  do  not  think  the  petition  in  the 
present  case  makes  such  a  case  of  incon- 
sistent uses  as,  under  the  decision  Just  cited, 
would  authorize  the  court  to  enjoin  the  exer- 
cise by  the  town  of  the  power  to  condemn 
conferred  upon  it  by  the  General  Assembly. 
The  crossing  is  to  be  50  feet  from  the  com- 
pany's depot,  and  traverse  only  two  tracks — 
the  main  line  and  a  siding  at  a  small  station 
— ^and  therefore  would  not  seriously  interfere 
with  the  use  of  the  depot  and  groimds.  The 
crossing  might  at  times  somewhat  inconven- 
ience the  company  in  the  conduct  of  its  busi- 
ness, and  possibly  require  it  to  be  more  cir- 
cumspect and  careful  In  order  to  avoid  in- 
Jury  to  persons  using  the  crossing;  but  Its 
use  is  not,  \mder  the  facts  alleged,  so  incon- 
sistent with  the  prior  appropriation  by  the 
company  as  to  destroy,  or  even  seriously 
impair,  the  company's  right  to  use  its  prop- 
erty for  the  purposes  to  which  it  had  previ- 
ously devoted  it  On  the  subject  of  incon- 
sistent uses,  see  Brunswick  Railroad  Co.  v. 
Waycross,  91  Ga.  573,  17  S.  B.  674.  See,  also, 
in  this  connection,  Elliott  on  Roads  &  Streets 
(2d  Ed.)  §  221;  1  Lewis  on  Em.  Dom.  (2d 
Ed.)  f  266;  2  Dill.  Mun.  Corp.  (4th  Ed.)  $ 
6SS  (noted).  Our  conclusion  is  that  the  Judge 
properly  enjoined  the  defendants  from  con- 
structing the  crossing  before  making  provi- 
sion for  compensation  to  the  company  for 
the  damage  wMch  might  thus  be  inflicted  up- 
on it,  but  tbat  he  did  err  in  restraining  tbe 
municipal  authorities  from  Instituting  pro- 
ceedings to  condemn  so  much  of  the  com- 
pany's property  as  might  be  necessary  for 
the  crossing  and  street  extension.  Direction 
is  therefore  given  that  the  order  be  modified 
BO  as  to  permit  the  defendants  to  institute 
such  proceedings  to  condemn. 
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Judgment  affinned,  with  directiQii.  All 
the  Justices  concorriAg,  except  SIMMONS^  0, 
J.,  absent. 


(123  Ga.  657) 

BADY  T.  NEWTON  COAL  &  LUMBER  CO. 
(Supreme  Court  of  Georgia.     Aug.  1,  1905.) 

1.  Pabtwebship—Contbact  of  Mehbeb. 

An  agreement  between  a  customer  and  a 
member  of  a  partnership  that  its  goods  may  be 
purchased  and  paid  for  by  the  customer  ^  com- 
modities furnished  by  him  for  the  private  use 
and  benefit  of  such  member  of  the  firm  is  void, 
as  being  beyond  the  scope  of  the  partner's  ap- 
parent authority.  So  much  of  the  decision  m 
Perry  v.  Butt,  14  Ga.  699,  as  is  in  conflict  with 
the  above,  is  upon  a  formal  review  overruled. 

2.  Same— -Construction  of  Abticles. 

Articles  of  partnership  may  be  enlarged  by 
implication  from  a  genersil  usage  and  habit  of 
the  firm,  acquiesced  in  by  all  of  the  partners. 
But,  before  such  a  custom  would  become  bind- 
ing upon  a  partner  who  did  not  expressly  au- 
thoriae  it,  the  circumstances  would  have  to  be 
such  as  to  indicate  that  he  not  only  knew  of 
the  course  of  dealing  in .  particular  instances, 
but  contemplated  and  tacitly  assented  to  a  regu- 
lar course  of  dealing  with  the  public,  rather 
than  a  departure  from  the  partnership  articles 
in  the  excepted  ca;se8. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Grifflu;  B.  W. 
Hammond,  Judge. 

Action  by  H.  P.  Eady  against  the  Newton 
Coal  &  Lnmber  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

A  partnership  was  formed  in  1893  or  18d^ 
under  the  firm  name  of  H.  P.  Eady  &  Co., 
between  H.  P.  Eady  and  J.  A.  Brooks,  for 
the  purpose  of  engaging  in  the  wagon  and 
buggy  business  and  conducting  a  blacksmith 
and  general  repair  shop.  Brooks  had  charge 
of  the  books  and  looked  after  the  office  af- 
fairs of  the  firm,  while  Eady  assumed  the 
management  of  the  shop.  Shortly  after  the 
partnership  was  formed  Brooks  approached 
J.  M.  Mills,  manager  of  the  Newton  Coal  & 
Lumber  Company,  and  solicited  the  business 
of  that  concern,  proposing  to  Mills  that,  if 
he  would  give  the  patronage  of  his  company 
to  Eady  &  Co.,  the  individual  accounts  of 
its  members  for  supi^lles  purchased  from 
his  company  would  be  allowed  as  a  credit 
on  such  account  as  he  might  run  with  the 
partnership,  and  that  they  would  in  this 
manner  "swap"  accounts.  Mills  assented  to 
this  arrangement,  and  Brooks  afterwards 
purchased  from  the  Newton  Coal  &  Lumber 
(Company  supplies  for  his  individual  use  to 
the  amount  of  $113.51,  and  supplies  for  his 
firm  to  the  amount  of  $59.02.  In  January, 
1898,  Mills  and  Brooks  effected  a  settlement 
of  accounts,  which  included  the  individual 
indebtedness  of  the  latter.  Brooks  made  no 
entry  of  this  settlement  on  the  books  of  his 
firm,  and  his  partner  had  no  knowledge 
thereof  or  of  the  arrangement  under  which 
it  was  made.  In  June,  1902,  Brooks  effected 
another  settlement  with  a  representative  of 
the  Newton  Coal  &  Lumber  Company,  where- 


by an  account  of  $19.36  against  Eady  &  Co. 
and  an  account  against  Brooks  of  $121.44 
were  satisfied.  Eady  was  not  present  and 
took  no  part  In  this  settlement,  and  the 
transaction  was  not  entered  on  the  books  of 
bis  firm,  nor  did  Brooks  charge  his  individu- 
al account  with  the  amount  which  he  receiv- 
ed thereunder.  In  April,  1903,  the  partner- 
ship was  dissolved,  and  Eady  became  the 
sole  proprietor  of  the  business.  Brooks  was 
at  the  time  hopelessly  insolvent  On  Decem- 
ber 5,  1904,  Eady,  as  the  successor  of  the 
firm  and  as  transferee  of  the  accounts  which 
it  held  against  its  debtors,  brought  suit 
against  the  Newton  Coal  &  Lumber  Com- 
pany and  the  individuals  who  conducted  busi- 
ness under  that  firm  name  to  recover  $200.80 
on  an  open  account  claimed  to  be  due  by  it 
to  Eady  &  Co.  The  defendants  filed  an  an- 
swer in  which  they  admitted  an  indebted- 
ness of  $16.65,  but  by  special  plea  they  set 
up  the  agreement  made  between  the  man- 
ager of  the  Newton  Coal  &  Lumber  Company 
and  Brooks,  one  of  the  members  of  the  firm 
of  Eady  &  Co.,  and  the  settlement  of  the 
accounts  made  in  pursuance  of  that  agree- 
ment. The  defendants  alleged  that  Brooks 
was  authorized  to  enter  into  this  agreement; 
that  it  was  made  in  the  usual  course  of  deal- 
ings which  had  prevailed  for  a  number  of 
years,  with  the  knowledge  and  approval  of 
all  of  the  members  of  the  two  partnerships; 
and  that  the  settlement  of  accounts  was 
made  with  the  knowledge  and  consent  oif 
Eady  and  in  accordance  with  the  custom  rec- 
ognized and  followed  by  his  firm  in  settling 
accounts  between  it  and  other  firms  in  Griffin 
with  which  it  transacted  business. 

On  the  trial  of  the  case  Brooks  testified 
that  he  had  no  direct  authority  from  Eady 
to  enter  into  the  agreement  made  with  the 
manager  of  the  Newton  Coal  &  Lumber  Com- 
pany, but  that  Eady  had  knowledge  that  set- 
tlements of  the  character  made  with  that 
company  were  effected  with  parties  with 
whom  his  firm  had  business  dealings,  and 
that  he  never  raised  any  objections  to  set- 
tlements being  made  which  Included  the  in- 
dividual accounts  of  Its  members.  Eady  tes- 
tified that  he  never  authorized  any  such 
agreement,  had  no  knowledge  that  it  was 
entered  into,  and  never  consented  to  any  set- 
tlement in  accordance  with  its  terms.  As 
to  transactions  with  other  firms  in  Griffin,  he 
explained  that  on  certain  occasions  he  bad 
consented  that,  when  parties  called  for  a  set- 
tlement of  accounts,  the  indebtedness  of  the 
members  of  his  firm  should  be  entered  as  a 
credit  on  the  demands  which  his  firm  had 
against  such  parties,  but  that  in  each  in- 
stance the  account  against  him  individually 
had  been  presented  to  him,  he  had  marked  it 
"O.  K.,"  and  he  and  his  partner  had  agreed 
that  the  settleir.ent  with  the  fli^m  should  em- 
brace an  allowance  of  the  indebtedness  held 
by  its  debtor  against  them  individually.  He 
denied  that  he  had  ever  conferred  upon 
Brooks  any  authority  to  make  any  such  set- 
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tlement  without  his  express  assent  and  ap- 
proval. A  number  of  merchants  testified  to 
having  made  settlements  with  the  firm  of 
Eady  &  Co.,  In  which  demands  against  the 
members  of  that  firm  were  allowed.  In  some 
instances  Eady  was  present  and  consented 
to  this  arrangement;  in  other  Instances  the 
settlement  was  made  with  Brooks  In  the  ab- 
sence of  Eady.  Only  one  of  the  transactions 
of  this  nature  which  was  made  by  Brooks 
without  the  express  consent  of  his  partner 
appeared  on  the  books  of  the  firm,  and  Eady 
undertook  to  swear  positively  that  the  entry 
thereof  was  made  after  the  firm  was  dis- 
solved, by  changing  a  former  entry  of  $2.75 
to  $580.95,  and  that  he  had  no  knowledge  of 
this  transaction  till  after  he  had  become 
the  sole  owner  of  the  business.  After  the 
dissolution  of  the  partnership,  Eady  repudi- 
ated the  agreement  entered  Into  between 
Brooks  and  the  manager  of  the  Newton  Coal 
&  Lumber  Company,  saying  he  had  no  In- 
formation In  regard  to  It,  and  that  the  com- 
pany would  have  to  look  to  Brooks  for  the 
payment  of  his  individual  Indebtedness  to  it. 
The  defendants  sought  to  show  that  Eady  in 
point  of  fact  knew  of  and  tacitly  assented  to 
that  agreement,  but  the  only  evidence  ad- 
duced on  this  i>olnt  was  to  the  following  ef- 
fect: After  this  arrangement  was  agreed  on 
between  Brooks  and  Mills  the  latter  was  ask- 
ed by  Eady  if  he  "didn't  want  a  wagon." 
Mills  replied,  'Tou  don't  owe  us  quite  enough 
to  get  a  wagon  yet,"  and  Eady  then  said, 
"We  will  owe  you  enough."  Subsequently 
Eady  &  Co.  wanted  to  buy  a  car  load  of  coal. 
Mills  went  to  the  office  of  the  firm,  and  in 
the  presence  of  both  members  said  that  coal 
was  sold  at  a  very  small  profit,  and  that  he 
could  not  charge  It — that  he  "could  not  swap 
accounts  as  to  this."  They  accordingly  paid 
cash  for  the  coal,  giving  him  a  check  for 
the  price  of  it,  and  Eady  took  part  of  the 
car  load,  Brooks  part  of  It,  and  a  part  of  it 
was  devoted  to  the  use  of  the  firm.  Several 
bookkeepers,  who  had  at  different  times  been 
in  the  employ  of  the  firm,  knew  of  the  cus- 
tom of  settling  the  Individual  indebtedness 
of  its  members  when  settlements  were  effect- 
ed between  the  firm  and  other  business  con- 
cerns, and  they  were  under  the  Impression 
that  Eady  knew  of  this  practice,  as  he  look- 
ed pretty  closely  after  the  business. 

After  both  sides  had  announced  closed,  the 
court,  on  motion  of  the  defendants,  di- 
rected the  jury  to  return  a  verdict  for  only 
the  amount  which  they  admitted  to  be  due, 
$16.G5,  holding  that  the  plaintiff  was  not 
entitled  under  the  evidence  to  recover  the 
amount  sued  for.  To  the  direction  of  this 
verdict  exception  is  taken.  Complaint  la 
also  made  that  the  court  admitted,  over  the 
plaintiff's  objection,  evidence  as  to  the  mak- 
ing of  the  agreement  under  which  Brooks 
settled  his  individual  Indebtedness  to  the 
Newton  Coal  &  Lumber  Company,  and  as 
to  the  general  custom  of  the  firm  of  Eady 
&  Co.  to  make  with  persons  with  whom  it 


dealt  settlements  of  the  ^aracter  effected 
by  Brooks  with  the  defendant  partnership. 

M.  W.  Beck  and  Bobt  T.  Daniel,  for  plain- 
tiff in  error.  Lloyd  Cleveland,  for  defend- 
ant in  error. 

EVANS,  J.  (after  stating  the  facts).  1. 
Counsel  for  the  defendant  in  error  Insists 
that  the  agreement  between  Brooks  and  tiie 
manager  of  the  Newton  Coal  &  Lumber 
Company  was  an  engagement  in  furtherance 
of  the  partnership  business,  which  Brooks 
had  the  right  to  make,  and  by  which  his 
copartner  is  bound.  This  proposition  is 
claimed  to  be  supported  by  the  case  of  Perry 
V.  Butt,  14  Ga.  699.  The  report  of  that  case 
discloses  that  the  partnership  concern  did  a 
cash  and  credit  business  and  bartered  goods 
for  other  articles.  The  defendant  was  a 
tavern  keeper,  and,  in  a  conversation  with 
one  of  the  partners  -  upon  the  subject  of 
boarding,  said  that,  when  merchants  or  their 
clerks  boarded  with  him,  it  was  his  cus- 
tom to  trade  it  out,  and  that  he  did  not  ex- 
pect cash.  It  was  the  understanding  that 
the  tavern  keeper's  charge  for  the  board  of 
one  of  the  partners  was  to  be  allowed  for 
any  goods  he  might  buy  of  the  firm.  The 
tavern  keeper  had  twice  settled  his  account 
with  the  firm  for  goods  purchased  prior  to 
the  time  the  note  in  suit  had  been  given,  and 
in  each  settlement  the  partner's  board  had 
been  allowed  as  a  credit.  These  settlements 
were  duly  entered  on  the  books  of  the  firm. 
Upon  these  facts  the  great  judge  who  de- 
livered the  opinion  of  the  court  said  that 
one  partner,  in  furtherance  of  the  joint  busi- 
ness, may  agree  with  a  hotel  keeper  that,  if 
he  will  deal  with  the  firm,  his  account  shall 
be  settied  by  the  board  of  the  partners,  and 
the  contract  will  be  binding  on  the  firm.  It 
is  perfectly  clear  and  manifest  from  the  en- 
tire report  of  the  case  that  the  court  did 
not  intend  to  hold  that  one  partner  could 
sell  the  firm's  goods  for  his  private  benefit 
Otherwise  it  would  have  been  entirely  use- 
less for  the  court  to  discuss  ratification  be- 
cause of  prior  entries  on  the  books.  And 
to  make  it  more  clear  that  such  was  not 
the  intent  is  the  express  recognition  of  the 
principle  that  one  partner  cannot  appro- 
priate the  partnership  effects  in  payment  of 
his  individual  debt  Still,  as  the  language 
used  is  susceptible  of  the  construction  placed 
upon  it  by  counsel  for  the  defendant  in  error, 
leave  was  granted  to  review  the  ruling  an- 
nounced in  the  fifth  division  of  the  opinion 
filed  in  that  case. 

We  think  the  true  rule  of  liability  is  well 
stated  in  Warder  v.  Newdigate,  11  B.  Mon. 
(Ky.)  177,  52  Am.  Dec.  5G7:  "If  a  firm  sells 
goods  and  receives  various  commodities  in 
payment,  the  act  of  one  partner  in  relation 
thereto  binds  the  firm,  because  it  is  In  the 
course  of  its  trade  and  done  In  the  name 
and  for  the  benefit  of  the  partnership.  But 
when  goods  are  purchased  to  be  paid  for  in 
commodities  furnished,  not  for  the  firm,  but 
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for  one  of  the  partners  Individually,  and  this 
fact  is  known  to  the  purchaser,  the  act  of 
one  partner  in  such  a  case  does  not  bind 
his  copartners,  unless  they  assent  to  it"  To 
hind  the  partnership  it  is  not  only  essential 
that  a  contract  of  this  character  be  made 
in  the  name  of  the  firm,  but  at  least  ostensi- 
bly for  the  firm's  benefit  Otherwise  it  will 
not  be  binding  on  the  partnership.  One  of 
the  reasons  advanced  why  such  a  contract 
would  be  binding  on  the  copartners  is  that 
a  partner  has  a  right  to  accept  specifics  in 
payment  of  the  goods  of  the  firm,  and  when 
firm  goods  are  sold  under  a  contract  to  be 
paid  for  in  specifics  for  the  individual  use 
of  one  of  the  partners,  and  the  goods  are 
paid  for  in  this  way,  a  suit  in  the  firm  name 
to  recover  the  value  of  the  goods  is  not 
maintainable,  because  the  goods  have  been 
paid  for  in  terms  of  the  contract  under  which 
they  were  purchased.  Fay  v.  Green,  1  Alli- 
ens, 71;  Strong  v.  Fish,  13  Vt  277;  McKee 
V.  Stroup,  Rice,  291;  White  v.  Toles,  7  Ala. 
568  (overruled  in  Gannon  v.  Lindsey,  85  Ala. 
198,  3  South.  676,  7  Am.  St  Rep.  38).  The 
fallacy  of  this  argument  is  that  the  truth  of 
the  premise  is  assumed.  The  goods  have 
never  been  paid  for.  The  firm  has  never  re- 
ceived any  quid  pro  quo  from  the  customer. 
As  was  said  in  Thomas  v.  Pennrich,  28  Ohio 
St  55:  **The  assumption  is  true,  if  the  set- 
ting off  of  a  debt  due  the  firm  against 
the  private  debt  of  the  partner  is  a  pay- 
ment of  that  debt;  but  it  is  conceded  that 
a  partner  cannot  pay  his  own  debt  by 
ushig  the  firm  property  to  that  end."  Oth- 
er cases  are  based  on  the  observation  of 
Lord  EUenborough,  in  Henderson  v.  Wild,  2 
Gampb.  561,  to  the  effect  that  a  receipt  by 
one  of  the  partners  discharging  the  firm 
debtor  in  consideration  of  the  settlement  of 
a  private  debt  of  the  partner  executing  the 
receipt  is  binding  on  the  firm.  Hall's  Sur- 
vivors V.  Goe,  4  McCord,  136.  But  this  doc- 
trine  is  repudiated  by  the  great  weight  of 
authority,  and  recognition  is  given  to  the 
principle  that  one  member  of  a  partnership 
has  no  implied  authority  to  dispose  of  prop- 
erty of  the  partnership  in  satisfaction  of  his 
individual  debt  or  for  his  individual  benefit 
Bank  v.  Rice,  48  Neb.  428,  67  N.  W.  165; 
Evemghim  v.  Ens  worth,  7  Wend.  326;  Thom- 
as V.  Pennrich,  28  Ohio  St  55;  Minor  v. 
Gaw,  11  Smedes  &  M.  322;  Flower  v.  Wil- 
liams, 1  La.  22;  Atkin  v.  Berry.  1  Lea,  91; 
Thomas  v.  Stetson,  62  Iowa,  537,  17  N.  W. 
751,  49  Am.  Rep.  148;  Dob  v.  Halsey,  16 
Johns.  34,  8  Am.  Dec.  293;  Ootzhausen  v. 
Judd,  43  Wis.  213,  28  Am.  Rep.  539;  Chase 
V.  Buhl  Iron  Works,  55  Mich.  139,  20  N. 
W.  827;  Brooks  v.  Oari)enter  (Ky.)  53  S.  W. 
40;  Taylor  v.  Rasch,  23  Fed.  Gas.  789;  Mc- 
Nair  v.  Piatt,  46  111.  211;  Bell  v.  Faber,  1 
Grant  Gas.  31;  Gullat  v.  Tucker,  2  Granch, 
G.  G.  33,  Fed.  Gas.  No.  5,866. 

Several  American  courts  have  followed  the 
English  case  of  Jones*  Assignee  v.  Yates,  9 
B.  &  G.  532,  assigning  as  the  reason  why  a 


partnership  could  not  sue  for  the  yalue  of 
goods  sold  by  one  of  the  partners  to  a  cus- 
tomer, under  an  executed  agreement  that  the 
goods  were  to  be  paid  for  by  delivery  of 
specifics  to  the  partner's  private  use,  that  it 
would  allow  a  plaintiff  in  a  court  of  law  to 
rescind  his  own  act  on  the  ground  that  such 
act  was  a  fraud  on  some  other  person.  Gree- 
ley V.  Wyeth,  10  N.  H.  15;  Homer  v.  Wood, 
11  Gush.  62;  Graig  v.  Hulschlzer,  34  N.  J. 
Law,  363.  As  was  clearly  demonstrated  in 
Purdy  V.  Powers,  6  Pa.  4M,  "this  action  does 
not  proceed  upon  a  suggestion  of  mala  fides 
or  imputed  fraud  in  one  of  the  parties,  but 
upon  the  foot  of  the  original  claim  springing 
from  the  debt  contracted  with  the  firm  in 
the  usual  course  of  dealing,  and  there  is  noth- 
ing standing  in  the  way  of  the  action  which 
requires  to  be  rescinded."  An  agreement 
between  one  partner  and  a  purchaser  to  sell 
partnership  goods  and  receive  in  exchange 
therefor  commodities  to  be  applied  to  the 
private  benefit  of  the  individual  partner  is  a 
void  act,  in  that  it  is  beyond  the  scope  of 
the  authority  of  a  partner  to  make  such  an 
agreement,  and  the  very  nature  of  the  agree- 
ment informs  the  purchaser  that  the  firm  is 
parting  with  its  property  and  receiving  noth- 
ing in  exchange.  A  private  agreement  by 
one  partner  for  his  separate  advantage  would 
work  a  great  injury  to  partnership  assets, 
and  thereby  to  associates  in  the  firm  and  the 
creditors  of  it  Several  cases  upon  practi- 
cally the  same  facts  as  are  involved  in  the 
case  under  consideration  have  been  before 
the  courts,  and  a  brief  reference  to  some  ot 
them  may  aid  in  illustrating  our  position. 
In  Brickett  v.  Downs,  163  Mass.  70,  39  N. 
E.  776,  Brickett  and  Shorey  were  coal  deal- 
ers, and  the  defendant  was  a  dentist  The 
suit  was  for  the  price  of  coal,  and  the  de- 
fendant pleaded  that  Shorey  was  having 
teeth  fixed  in  the  defendant's  office,  and  pro- 
posed that  defendant  take  coal  in  part  pay- 
ment for  dental  work  done  and  to  be  done 
for  Shorey  and  his  family,  and  to  this  propo- 
sition the  defendant  assented.  At  that  time 
Shorey  owed  defendant  from  $23  to  $27,  and 
defendant  soon  afterwards  did  work  that  in- 
creased the  bill  to  $38.75.  He  had  received 
the  coal  in  part  payment  of  his  bill  for  dental 
work.  Knowlton,  J.,  said:  **To  receive  prop- 
erty of  a  partnership  from  one  of  the  part- 
ners in  payment  of  his  personal  debt  with- 
out the  consent  of  his  cc^artner,  ia  no  less  a 
fraud  upon  the  partnership  than  to  pay  a 
debt  due  the  firm  by  doing  or  furnishing 
something  for  the  personal  benefit  of  one  of 
its  members.  Such  an  arrangement,  accom- 
panying the  receipt  of  partnership  property, 
would  be  void  against  the  other  partner,  and 
would  leave  the  party  receiving  the  property 
liable  on  an  implied  contract  to  pay  the  firm 
its  value."  In  North  Garolina  it  was  held 
that  in  an  action  by  a  surviving  partner  for 
a  debt  alleged  to  be  due  to  the  firm,  the  de- 
fendant cannot  avail  herself  of  a  deot  due 
to  her  by  a  deceased  member  of  the  firm. 
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though  the  contract  between  the  latter  and 
the  defendant  was  that  the  debt,  which  was 
for  the  board  of  this  partner,  should  be  paid 
oat  of  the  store  in  which  the  plaintiff  and 
the  defendant's  debtor  were  partners.  Nor- 
ment  ▼.  Johnston,  32  N.  C.  89.  In  Goode  v. 
McCartney,  10  Tex.  193,  the  plalntlfT  brought 
suit  npon  an  account  for  merchandise  sold 
the  defendant  The  latter  pleaded  In  set-ofT 
an  account  for  medical  services  rendered  a 
partner  of  the  plalntlfT,  who  had  furnished 
the  goods  under  an  agreement  that  the  medi- 
cal services  rendered  him  by  the  defendant 
should  be  received  in  satisfaction.  The  court 
held  that  such  an  agreement  between  the 
customer  and  one  of  the  partners  did  not 
bind  the  copartners,  and  the  plalntlfT  was  al- 
lowed to  recover.  To  the  same  effect  is 
Pierce  v.  Pass,  1  Port  232. 

It  has  frequently  been  held  that  while  a 
partner  may  apply  partnership  property  to 
the  payment  of  a  partnership  debt  contract- 
ed in  the  prosecution  of  the  partnership  en- 
terprise, he  has  neither  a  legal  nor  a  moral 
right  to  appropriate  partnership  effects  to 
the  payment  of  his  individual  debt  without 
the  assent  of  his  partner.  Wise  v.  Copley, 
36  Ga.  608;  Harper  v.  Wrlgley,  48  Ga.  495; 
Murphey  v.  Bush,  122  Ga.  715,  50  S.  E.  1004. 
There  can  be  no  distinction  In  reason  be- 
tween the  payment  of  a  private  debt  with 
partnership  assets  and  the  delivery  of  part- 
nership goods  to  one  who  engages  to  do  or 
to  give  something  in  exchange  for  the  ex- 
clusive benefit  of  one  of  the  partners.  In 
either  Instance  the  transaction  amounts  to  a 
conversion  of  partnership  property  to  the 
private  use  of  one  of  the  partners,  with  the 
knowledge  of  the  person  who  receives  the 
firm's  property.  Hence  we  conclude  that  an 
agreement  between  a  customer  and  a  mem- 
ber of  a  partnership  that  Its  goods  may  be 
purchased  and  paid  for  by  the  customer  in 
commodltleB  famished  by  him  for  the  benefit 
of  such  member  of  the  firm  is  neither  in  fur- 
therance of  the  partnership  business  nor 
within  the  scope  of  his  apparent  authority. 
See  Parsons  on  Partnership,  S  90,  and  cases 
dted.  In  BO  far  as  the  decision  rendered  in 
?erry  v.  Butt  supra,  conflicts  with  the  views 
Above  announced,  that  decision  Is  formally 
overruled.  We  are  not  constrained  to  fol- 
low the  early  Bnglish  decisions  hereinbefore 
/eferred  to,  as  they  were  pronounced  sabse- 
auently  to  the  period  mentioned  In  oar 
^'adopting  statute"  as  that  to  be  looked  to  in 
ascertaining  what  was  the  common  law  as 
anderstood  and  declared  by  the  courts  of 
England  prior  to  the  Bevolution. 


2.  During  the  course  of  his  examination  as 
a  witness,  Brooks  was  permitted  to  testify 
as  to  the  custom  of  his  firm  with  reference 
to  making  settlement  with  its  customers 
which  embraced  accounts  held  by  them 
against  its  members  as  Individuals.  This 
testimony  was  admissible,  as  the  witness  un- 
dertook to  swear  that  his  partner  had  knowl- 
edge of  the  custom  which  prevailed  and  rais- 
ed no  objection  thereto.  It  is  pertinent  to 
remark,  however,  that  before  such  a  custom 
or  business  usage  would  become  binding  up- 
on a  partner  who  did  not  expressly  sanction 
or  authorize  it  the  drcumstances  would 
have  to  be  such  as  to  Indicate  that  he  not 
only  knew  of  settlements  being  made  In  par- 
ticular Instances  In  accordance  witli  the  cus- 
tom, but  contemplated  and  tacitly  assented 
to  a  regular  course  of  dealing  with  the  pub- 
lic, rather  than  with  a  few  customers  who 
held  small  demands  against  the  individuals 
composing  the  firm.  The  mere  fact  that  in 
two  or  more  Isolated  instances  he  agreed  to 
a  settlement  whereby  the  customs  was  giv- 
en credit  for  a  private  debt  against  his  co- 
partner would  not  suffice  to  establish  his  as- 
sent to  a  practice  so  general  as  to  amount 
to  a  custom.  It  would  have  to  appear  that 
there  was  a  general  usage  or  habit  of  so  con- 
ducting the  affairs  of  the  firm,  acaulesced  in 
by  all  of  its  members.  1  Bates  on  Partner- 
ship, f  319.  In  a  case  where  a  partnership 
had  frequently  drawn  checks  against  Its 
funds  In  bank  for  the  purpose  of  paying  the 
individual  debts  of  Its  members,  this  court 
held  there  was  not  sufficient  proof  of  such 
"a  course  of  dealing**  as  would  Justify  the 
bank  In  assuming  that  It  was  within  the 
scope  of  the  partnership  business  to  pledge 
its  credit  and  give  its  promissory  note  in 
satisfaction  of  a  debt  due  by  one  of  the  part- 
ners to  the  bank.  People*s  Saving  Bank  v. 
Smith,  114  Ga.  185,  89  S.  E.  920.  A  customer 
has  no  right  to  assume  that  because  a  part- 
ner expressly  assents  on  one  occasion  to  the 
allowance  of  a  set-off  of  a  demand  for  a  par- 
ticular amount  held  against  his  copartner,  a 
like  assent  will  be  given  to  a  similar  settle- 
ment on  another  occasion,  or  that  his  copart- 
ner has  any  authority  to  bind  the  firm  by 
any  promise  to  settle  its  accounts  in  this 
manner. 

What  Is  said  above  disposes  of  all  the  ques- 
tions which  the  record  before  us  presents  for 
determination.  The  next  trial  of  the  case 
should  be  conducted  In  accordance  with  the 
rallngs  above  announced. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIBfMONS,  C.  J.,  absent 
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FIRST  STATE  BANK  r.  AVERA  et  al. 
(Supreme  Court  of  Georgia.    Aug.  2»  1906.) 

1.  Eqvut— AtrDiTOB*B   Rbpobt  — Ezobption0 
— Srtino  Forth  Evidxngb. 

It  is  incumbent  upon  a  party  excepting  to 
the  reDort  of  an  auaitor  in  an  equity  case, 
when  the  exceptions  thereto  involve  a  consider- 
ation of  the  evidence  on  which  the  auditor  based 
his  findings,  to  set  forth  in  connection  with 
each  exception  of  law  or  of  fact  the  evidence 
necessary  to  be  considered  in  passing  thereon, 
or  to  attach  thereto  as  an  exhibit  so  much  of 
the  evidence  as  is  pertinent,  or  to  at  least  point 
out  to  the  court  where  such  evidence  is  to  be 
found  in  the  brief  of  the  evidence  prepared  and 
filed  by  the  auditor.  The  decision  in  the  case 
of  White  V.  Reviere,  57  Ga.  386,  was  made  with 
reference  to  the  procedure  which  obtained  prior 
to  the  passage  of  the  act  of  December  18,  1894 
(Laws  1894,  p.  128),  which  outlines  the  practice 
now  to  be  observed  in  excepting  to  an  auditor's 
report  in  such  cases. ' 

2.  Samb ->  AucNDMEinr  of  Pleadings  —  Ap- 
PKAir— Review. 

A  party  may,  after  the  hearing  of  a  case 
before  an  auditor  has  been  conduaed,  but  be- 
fore he  has  made  his  report,  so  amend  his 
pleadings  as  to  make  the  same  conform  to  the 
evidence  admitted  on  the  hearing  without  ob- 
jection ;  but  he  cannot,  as  matter  of  right,  then 
insist  upon  being  afforded  an  opportunity  to 
offer  evidence  to  sustain  an  amendment  which 
introduces  new  and  distinct  issues  of  fact. 
What  was  the  character  of  the  proffered  amend- 
ment in  the  present  case  cannot  be  determined 
without  considering  certain  evidence  which  the 
party  offerina  it  claims  was  admitted  without 
objection,  and  which  is  relied  on  as  authorizing 
the  amendment  so  as  to  make  the  pleadings 
conform  to  the  proof;  and,  as  such  evidence  is 
not  set  forth  or  pointed  out  in  the  exception 
taken  to  the  refusal  of  the  auditor  to  allow 
the  amendment,  the  court  below  was  not  con- 
strained to  pass  on  the  merits  of  the  complaint 
made  of  its  disallowance. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Terrell  County; 
H.  C.  Sheffield,  Judge. 

Action  by  John  D.  Avera,  for  himself  and 
as  next  friend  of  certain  minors,  against  the 
First  State  Bank  and  J.  W.  Wooten.  Judg- 
ment for  plaintiffs,  and  the  bank  brings  er- 
ror.   Affirmed. 

H.  A.  Wilkinson  and  J.  G.  Parks,  for  plain- 
tiff in  error.  C.  L.  De  Vaughn,  Haygood 
&  Cutts,  and  A.  M.  Raines,  for  defendants  in 
error. 


EVANS,  J.  This  was  an  equitable  pro- 
ceeding instituted  by  John  D.  Avera,  in  be- 
half of  himself  and  as  next  friend  of  certain 
minors,  against  the  First  State  Bank  and 
J.  W.  Wooten.  The  case  was  referred  to  an 
auditor,  who  duly  made  his  report  Excep- 
tions both  of  law  and  of  fact  were  filed  by 
the  First  State  Bank,  but  the  court  disal- 
lowed each  and  all  of  them,  and  the  bank 
sued  out  a  bill  of  exceptions  to  this  court 

1.  On  the  hearing  here,  counsel  for  the  de- 
fendants in  error  called  attention  to  the 
fact  that  the  report  of  the  evidence  made 
by  the  auditor  consisted  of  the  questions 
and  answers  taken  down  by  the  stenographer, 
-with  no  attempt  to  brief  the  testimony, 
and  that  in  none  of  the  exceptions  filed  to 
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the  auditor's  report  did  tiie  oomplalolnff  par- 
ty undertake  to  set  forth  the  testimony  bear- 
ing upon  the  particular  conclusion  of  law  or 
of  fact  excepted  to,  or  attempt  to  point 
out  such  testimony  in  the  report  of  the 
evidence  filed  by  the  auditor.  To  intelli- 
gently pass  upon  any  given  exception  would, 
therefore.  Involve  a  close  reading  and  acru- 
tiny  of  all  of  that  voluminous  report  The 
exceptions  serve  no  other  office  than  to  voice 
the  general  complaint  of  the  bank  that  cer* 
tain  findings  of  the  auditor  were  wrong,  and 
and  no  eff<N:t  has  been  made  to  save  the 
time  and  labor  of  the  court,  and  thus  effectu- 
ate the  object  of  the  statute  authorizing 
the  9ubmission  to  an  auditor  of  cases  of  this 
nature.    In  Hudson  v.  Hudson,  119  Oa.  638, 

46  S.  E.  874,  it  was  held  that  an  exoeption 
to  an  auditor's  report  "should  not  be  so  in- 
complete as  to  force  the  court  to  search 
through  the  record  to  find  error";  and  in  the 
later  case  of  Butler  v.  Railway,  119  Ga.  959, 

47  S.  B.  320,  it  was  distinctly  ruled  that 
"the  neglect  of  a  party  excepting  to  an  audi- 
tor's report  on  matters  of  fact  or  on  mat- 
ters of  law  dependent  for  their  decision 
upon  the  evidence,  to  point  out  by  appro- 
priate reference  to  the  auditor's  brief  of  evi- 
dence, or  to  attach  as  exhibits  to  his  ex- 
ceptions, those  portions  of  the  evidence  re- 
lied on  to  support  the  exceptioas,  renders  the 
report  of  the  auditor  of  little  or  no  assist- 
ance to  the  court,  and  is  a  sufficient  reason, 
in  an  equity  case,  for  refusing  to  approve  the 
exceptions  of  fact  and  for  overruling  the 
exceptions  of  law."  This  ruling  was  in  ac- 
cord with  the  equity  practice  which  generally 
obtains  elsewhere,  and  was  followed  in  Wel- 
don  V.  Hudson,  120  Ga.  699,  48  8.  B.  130, 
Perkins  v.  Castleberry,  122  Ga.  294,  50  S.  B. 
107,  and  Armstrong  v.  Winter,  122  Ga.  869, 
50  S.  E.  997.  Tested  by  these,  decisions,  the 
exceptions  to  the  auditor's  report  filed  in  the 
present  case  were  fatally  defective,  and  the 
judgment  disallowing  them  should  be  up- 
held. 

But  it  is  insisted  that  these  decisions  ignore 
and  override  that  pronounced  in  the  case  of 
White  V.  Reviere,  57  Ga.  386,  wherein  this 
court  held  that  "exceptions  to  an  auditor's 
report  need  not  set  forth  any  of  the  evi- 
dence" adduced  on  the  hearing  before  him, 
"more  especially  where  the  auditor  himself 
has  reported  all  the  evidence  and  thus  made 
It  part  of  the  record."  As  the  practice  stood 
at  the  time  that  case  was  decided,  it  was  not 
incumbent  on  the  auditor,  nor  was  he  to  be 
expected,  to  report  the  evidence,  so  no  brief 
thereof  could  be  referred  to,  as  can  now  be 
done;  the  auditor  now  being  required  to  *'re- 
duce  to  writing  a  brief  of  the  oral  and  doc- 
umentary evidence  submitted  by  the  par- 
ties." Civ.  Code  1895,  $  4585.  The  practice 
then  was  altogether  different;  for,  when  ex- 
ceptions were  filed  to  the  report  of  an  au- 
ditor, the  facts  therein  reported  were  taken 
as  prima  facie  true,  and  had  to  be  overcome 
by  evidence  sxbmitted  by  the  excepting  par« 
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ty  to  a  Jury,  unless  the  record  disclosed  that 
evidence  to  rebut  them  was  offered  and  Ille- 
gally rejected,  and  the  report  was  admitted 
on  the  trial  as  evidence  of  the  truth  of  the 
recitals  of  fact  therein  made.  Camp  v.  May- 
er, 47  Ga.  414,  421,  422.  It  was  not  neces- 
sary, under  the  practice  which  then  obtained, 
that  the  auditor  "should  append  to  his  report 
the  evidence  on  which  it"  was  based.  Id. 
415  (9).  His  report,  which  was  treated  as 
prima  facie  evidence,  was  "not  a  report  of 
the  facts,  but  a  report  on  facts,  or,  in  other 
words,  the  result  or  conclusion  which  the  au- 
ditor [drew]  from  the  testimony  before  him." 
Anderson  v.  Usher,  69  Ga.  681.  And  "the  bur- 
den was  on  the  exceptor  to  show  error  in  it, 
and  to  make  good  his  exceptions.  When  it 
was  ordered  filed,  and  leave  and  time  were 
given  to  except  thereto.  It  became  such  evi- 
dence." Arthur  v.  Oommissioners,  67  Ga. 
224.  It  was  Incumbent  on  the  excepting  par- 
ty to  satisfy  the  court  that  be  had  just  cause 
of  complaint;  but  this,  it  was  held  in  57 
Ga.,  he  could  do  by  specifically  excepting  to 
the  conclusions  reached  by  the  auditor,  with- 
out exhibiting  to  the  court  a  brief  of  the  tes- 
timony on  which  such  conclusions  were  bas- 
ed, and  his  exceptions  were  treated  as  plead- 
ings, which  had  to  be  sustained  by  original 
evidence  on  a  trial  before  a  Jury,  In  the 
event  the  court  approved  them  as  good  upon 
their  face.  This  procedure,  which  was  a  de- 
parture from  the  English  equity  practice,  no 
longer  obtains.  It  has  been  superseded  by  an 
altogether  different  system,  more  in  accord 
with  the  practice  originally  adopted  by  courts 
of  equity,  which  was  Introduced  by  the  act 
of  December  18,  1894.  Acts  1894,  pp.  123- 
126;  Civ.  Code  1895,  §S  4581-4601.  The  au- 
ditor must  now  report,  not  only  his  conclu- 
sions, but  the  evidence  upon  which  he  based 
the  same;  and  while  his  report  is  yet  treat- 
ed as  prima  facie  true,  the  excepting  party 
is  at  liberty  to  overcome  this  presumption  of 
Its  correctness  by  directing  the  attention  of 
the  court,  by  way  of  proper  exceptions,  to 
the  fact  that  the  evidence  reported  by  the 
auditor  does  not  sustain  his  findings.  If  it 
be  doubtful,  when  the  testimony  is  meager 
or  conflicting,  whether  a  particular  finding 
of  fact  was  warranted,  the  court,  in  the  ex- 
ercise of  a  broad  discretion,  may  order  a 
jury  trial  on  that  or  other  similar  issues;  but 
the  trial  Is  to  be  had  only  upon  such  evidence 
as  was  adduced  before  the  auditor,  and  such 
newly  discovered  evidence  as  could  not  have 
been  procured  and  submitted  on  the  hearing 
before  him.  That  is  to  say,  the  rulings  and 
findings  of  the  auditor  are  merely  brought 
under  review  by  exceptions  filed  to  his  re- 
port, as  would  be  the  decisions  and  judgment 
of  an  inferior  court  of  original  jurisdiction; 
and  "all  exceptions  shall  clearly  and  distinct- 
ly specify  the  errors  complained  of,"  and  not 
leave  the  court  to  seek  errors  to  which  its 
attention  Is  not  thereby  specifically  directed 
by  proper  reference  to  the  report  of  the  au- 
ditor and  the  brief  of  the  evidence,  which 


the  statute  prescribes  shall  accompany  It 
The  requirement  that  the  auditor  shall  pre- 
pare and  file  a  brief  of  the  evidence  Is  for  the 
very  purpose  of  enabling  the  excepting  party 
to  sustain  his  exceptions  by  pointing  out  the 
fact  that  the  conclusions  reached  by  the  au- 
ditor were  not  supported  by  the  evidence 
submitted  before  him.    See  4  Cur.  Law,  1261. 

2.  A  hearing  of  the  case  was  had  before 
the  auditor  on  February  3,  1904,  and  at  the 
conclusion  of  the  evidence  counsel  for  the 
respective  parties  were  granted  the  privilege 
of  submitting  written  briefs  on  or  before 
May  6th.  On  May  10th,  after  the  hearings 
but  before  the  auditor  had  made  his  report, 
an  amendment  to  the  answer  of  the  defend- 
ants was  presented  to  him  by  their  counsel. 
He  declined  to  allow  this  amendment,  and 
exception  to  his  refusal  to  do  so  is  taken 
by  the  defendant  bank.  Under  Civ.  Code 
1895,  S  4583,  an  auditor  Is  authorized  to  al- 
low amendments  to  pleadings;  and  he  should 
allow  any  appropriate  amendment  submit- 
ted after  the  hearing  before  him  has  been 
concluded,  and  prior  to  his  report  But  th(> 
amending  party  is  not  entitled,  aa  matter  of 
right,  to  offer  evidence  to  sustain  an  amend- 
ment which  introduces  new  and  distinct  is- 
sues of  fact  No  motion  to  reopen  the  case 
was  made,  and  it  was  at  least  discretionary 
with  the  auditor  whether  or  not  he  would 
afford  the  defendants  an  opportunity  to  pre- 
sent matters  of  defense  for  the  first  time  set 
up  in  the  proffered  amendment  In  so  far  as 
It  merely  adjusted  the  pleadings  to  the  evi- 
dence which  had  been  admitted  on  the  hear- 
ing without  objection,  the  amendment  was 
timely  and  should  have  been  allowed  by  the 
auditor.  Cureton  t.  Cureton,  120  Ga.  560  (2), 
566,  567,  48  S.  E.  162.  Counsel  for  the  bank 
insist  this  was  the  sole  purpose  and  effect 
of  the  amendment  offered.  We  cannot  how- 
ever, undertake  to  pass  on  this  contention, 
as  the  exception  taken  to  the  refusal  of  the 
auditor  to  allow  the  amendment  does  not  set 
forth  or  point  out  the  testimony  or  tlocu- 
mentary  evidence  not  covered  by  the  original 
answer  upon  which  counsel  rely  as  Justifying 
its  amendment  so  as  to  make  the  pleadings 
conform  to  the  proof.  The  overruling  of  this 
exception  Is  accordingly  upheld. 

Judgment  affirmed.  All  the  justices  con- 
cur, except  SIMMONS,  C.  J.,  absent,  and 
FISH,  P.  J.,  disqualified. 


(128  Ga.  880) 
PHILLIPS   T.   00LLIN8VILLB    GRANITE 
CO. 

(Supreme  Court  of  Georgia.    Aug.  5,  1905.) 

1.  Writ  of  Error— Exceptions  to  AuniToa'a 
Report— Dismissal. 

That  the  plaintiff  in  error  did  not  specify 
bis  exceptions  to  the  auditor's  report  as  part 
of  the  record  to  be  certified  by  the  clerk  and 
transmitted  to  this  court,  bat  incorporated  the 
exceptions,  assigning  error  separately  upon  the 
ruling  of  the  court  overruling  each  of  the  ex- 
ceptions to  the  auditor's  report,  is  no  ground 
for  dismissing  the  writ  of  error. 
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2.  Samb— Biix  OF  Exceptions. 

The  bill  of  exceptions  of  the  Colli nsville 
Granite  Company  is  not  open  to  the  objection 
that  it  is  argumentative  and  does  not  assign 
error  with  sufficient  clearness  and  definiteness. 
[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent  Dig.  Exceptions,  Bill  of,  §  10.] 

3.  ReFEBENCB  — AUDITOB'S     REPORT  —  RECOM- 
MITTAL. 

If,  where  a  case  has  been  referred  to  an 
auditor,  he  fails  to  embody  in  his  report  a  state- 
ment of  fact  material  to  the  case*  on  trial,  the 
remedy  of  the  party  injured  by  this  failure  is 
to  ask  for  an  order  recommitting  the  report, 
that  the  omission  may  be  supplied.  The  error 
cannot  be  attacked  by  an  "exception  of  law  as 
to  matters  not  appearing  on  the  face  of  the 
record." 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Reference,  §§  145,  173.J 

4.  Ejectment— Mesne  Profits. 

While  the  original  petition  did  not  pray 
for  a  judgment  for  mesne  profits,  one  of  the 
amendments  thereto  contained  the  equivalent  of 
such  prayer;  and  there  was  evidence  to  war- 
rant the  finding  of  the  auditor  on  this  subject 

5.  Administrator's  Deed— Construction. 

Where  a  deed  made  by  an  administrator 
recited  the  authority  given  by  the  ordinary  of 
the  county  to  sell  at  public  outcry  the  land 
covered  by  the  deed,  '*with  the  exception  of  all 
the  granite  on  said  lot  of  land,"  but  in  the 
granting  clause  failed  to  make  reference  to  the 
granite,  it  will  be  presumed  that  the  adminis- 
trator did  not  undertake  to  exceed  his  authority, 
and  that  there  was  no  intention  to  pass  title  to 
the  granite. 

6.  Same. 

Where  the  habendum  clause  in  a  deed  con- 
tained an  exception  which  was  not  referred  to 
in  the  granting  clause,  the  exception  was  not 
void  for  repugnancy,  if  it  clearly  appears  that 
it  wa^  the  intention  of  the  parties  to  make  such 
exception. 

[Ed.  Note. — For  cases  hi  point,  see  vol.  16, 
Cent  Dig.  Deeds,  f  270.] 

7.  Mines— Support  of  Surface. 

Where  the  ownership  of  the  surface  of  land 
and  that  of  the  minerals  on  the  land  are  in 
different  persons,  the  owner  of  the  surface  has 
an  implied  right  to  support,  either  natural  or 
artificial,  for  nis  land. 

[Bd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Mines  and  Minerals,  §  243.] 

8.  Same— Title  to  Minerals— Possession. 

It  is  possible  for  one  to  own  the  title  to 
minerals,  and  yet  not  have  the  right  to  take 
possession  of  his  property.  Thus,  where  the 
ownership  of  the  surface  and  the  mineral  in- 
terest are  in  different  persons,  and  the  mineral 
is  of  such  a  character  that  it  can  only  be  work- 
ed from  above,  after  removing  the  surface  soil 
{«.  g'$  granite),  the  owner  of  the  minerals  hafl 
no  right  to  remove  his  property  until  it  has 
become  exposed  by  the  removal  of  the  soil. 

9.  Same— Deed  —  Construction  —  Reserva- 
tion. 

A  deed  conveyed  realty,  "with  the  excep- 
tion of  all  the  granite  on  said  lot  of  land." 
Held,  the  owner  of  the  granite  had  title  to  all 
of  that  mineral  on  the  land,  not  merely  that 
which  was  exposed  at  the  time  .the  deed  was 
made.  This  was  so,  regardless  of  his  right  to 
disturb  the  soil  for  the  puri)ose  of  removing 
the  granite.  When,  from  the  washing  away  of 
the  soil  or  from  other  causes,  other  granite  be- 
came exposed,  he  had  the  right  to  remove  it. 

10.  Ejectment  —  Amendments  —  Equitable 
Relief— Reference. 

When  the  plaintiff.  In  an  action  of  "com- 
plaint for  land,^'  files  amendments,  which  are 
allowed,  praying  equitable  relief  in  aid  of  his 
petition,  and  such  petition,  as  amended,  is  duly 
answered,  the  proceeding  is  converted  into  an 


equity  case,  so  that,  when  the  same  is  referred 
to  an  auditor,  exceptions  of  fact  to  his  report 
need  not  be  submitted  to  a  jury  unless  the 
judge  approves  them,  and  whether  they  shall  be 
approved  is  a  matter  addressed  to  the  sound 
discretion  of  the  judge.  In  the  present  case  it 
does  not  appear  that  there  was  any  abuse  of 
discretion. 

11.  Deed— Description  of  Property. 
Where  a  deed  described  the  property  con- 
vened as  containing  90  acres,  more  or  less,  and 
being  the  north  half  of  a  designated  lot  of  land, 
and  it  appeared  that  the  land  lot  in  question 
contained  mcM'e  than  200  acres,  the  description 
by  the  number  of  acres  should  give  way  to  that 
by  the  subdivision  of  the  land  lot. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Deeds,  §  333.] 

12.  Adverse  Possession-— Sbcuritt  Deed. 

A  security  deed  cannot  be  the  foundation 
upon  which  to  begin  a  prescription  by  seven 
years'  possession  under  color  or  title,  so  long 
as  the  possession  of  the  premises  is  not  sur- 
rendered to  the  grantee  therein,  but  still  re- 
mains in  the  grantor. 

[Ed.  Note. — For  cases  in  point,  see  vol.   1, 
Cent  Dig.  Adverse  Possession,  §  452.] 

13.  Deed— Interest    Conveyed— Admissibil- 
ity IN  Evidence. 

When  the  grantor  in  a  deed  describes  the 
property  which  he  therein  conveys  as  all  of  his 
interest,  as  heir  at  law  of  another,  in  described 
land,  the  deed  is  admissible  in  evidence  in  favor 
of  one  claiming  to  derive  title  to  the  land  from 
him.  What  the  grantor's  interest  in  the  land, 
if  any,  was  at  the  time  the  deed  was  executed 
may  be  shown  by  other  evidence;  the  value  of 
the  deed  as  evidence  of  title  depending  upon 
proof  of  such  interest. 

14.  Same— Description. 

Where  the  description  of  the  property  con- 
veyed in  a  deed  is  "one-fourth  interest"  in  a 
definitely  described  lot  of  land,  the  description 
is  not  "so  vague  and  indefinite  as  to  be  void," 
but  is  an  accurate  description  of  a  fractional 
interest  in  land. 

15.  Mines— Mineral  Interest— Title. 

One  may  show  title  to  a  mineral  interest 
In  land  by  showing  an  unrestricted  title  to  the 
land  wherein  the  mineral  is  contained. 

16.  Reference  ~  Auditor's   Evidence  — Ex- 
ceptions. 

An  exception  of  law  to  an  auditor's  report 
does  not  properly  present  any  question  for  de- 
termination by  the  court,  when  it  complains  of 
the  admission  or  rejection  of  evidence,  whether 
the  same  be  oral  or  documentary,  and  fails  to 
disclose  upon  its  face,  or  by  an  exhibit  attached 
to  the  exception  and  referred  to  therein,  what 
the  substance  of  such  evidence  was,  or  to  point 
out  where  in  the  auditor's  brief  of  evidence  the 
same  may  be  found.  The  same  rule  obtains  in 
an  equity  case  in  reference  to  an  exception  of 
law  or  of  fact  to  a  finding  of  the  auditor  which 
involves  a  consideration  of  the  evidence  upon 
which  such  finding  was  based.  Armstrong  v. 
Winter,  50  S.  E.  997,  122  Ga.  869,  and  cases 
cited;  First  State  Bank  v.  Avera  (decided  at 
the  present  term)  51  S.  E.  665. 

[Ed.  Note. — For  cases  in  point  see  vol.  42, 
Cent  Dig.  Mines  and  Minerals,  fi  160.] 

17.  Ejectment— Evidence  of  Title. 

Where,  in  a  suit  for  the  recovery  of  realty, 
the  plaintiff  relies  on  a  receiver's  deed  as  a 
link  in  his  chain  of  title,  the  fact  that  the  de- 
fendant in  the  case  on  trial  was  no  party  to 
the  action  which  resulted  in  the  decree  under 
which  the  receiver  sold  the  property  affords  no 
ground  for  excluding  the  deed  from  evidence. 

18.  Same— Deed  from  Receiver. 

Where  the  receiver  sold  such  realty  under 
and  by  direction  of  a  consent  decree  as  the 
property  of  the  parties  to  the  cause  wherein 
such  decree  was  rendered,  the  fact  that  he  was 
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not  at  the  t!me-of  the  sale  In  possession  of  all 
of  such  property  would  not  render  such  deed 
inadmissible  in  evidence. 

19.  Same— Sale— PuBCHASs  bt  Administba- 

TOB. 

The  fact  that  an  administrator  bid  off  the 
property  at  the  receiver's  sale,  and  that  it  was 
sold  in  part  as  the  property  of  his  intestate's 
estate*  did  not  render  the  sale  and  the  deed 
made  in  pursuance  thereof  void  t  and  such  deed, 
when  offered  in  evidence  in  the  ejectment  suit, 
could  not  be  collaterally  attacked  on  this  ground 
by  the  defendant. 

20.  Evidence— Opinion. 

Where  the  question  at  Issue  was  who  own- 
ed the  granite  interest  in  a  certain  lot  of  land, 
it  was  not  competent  for  a  witness  to  testify 
that  granite  quarried  on  this  lot  belonged  to  the 
party  who  had  quarried  it. 

21.  Appeal—Rulings  on  Evidence— Excep- 
tions. 

An  exception  to  the  admission  of  testimony 
which  was  objected  to  by  the  exceptor  presents 
no  question  for  determination,  when  it  fails  to 
disclose  what  the  testimony  admitted  was,  but 
merely  gives  the  question  propounded  to  the 
witness. 

22.  Same— Indefinitenbss. 

Where  the  ground  of  an  exception  to  the 
admission  of  the  answer  of  a  witness  cannot 
be  understood  from  the  exception  itself,  but  is 
so  vague  and  uncertain  that  it  cannot  be  com- 
prehended without  searching  through  the  brief 
of  evidence  for  light  upon  the  subject,  it  pre- 
sents no  question  for  the  court's  determination. 

23.  Evidence— Admissions. 

An  affidavit  made  by  a  party  nnd^  whom 
the  defendant  claimed,  while  such  party  was  in 
possession  of  the  land,  wherein  he  admitted 
that  he  did  not  own  the  "rock  or  granite"  in- 
terest therein,  was  not  inadmissible  in  evidence 
because  the  affiant  was  dead,  nor  because  it 
was  an  affidavit  used  in  previous  litigation  con- 
cerning the  property  to  which  the  defendant  in 
the  case  on  trial  was  not  a  party. 

24.  Appeal— Estoppel. 

Where  a  party  to  an  action  of  the  present 
character  requests  the  audftor  to  whom  the 
case  has  been  referred  to  personally  visit  and 
inspect  the  premises  in  dispute,  he  cannot  after- 
wards object  to  the  impression  produced  on  the 
mind  of  the  auditor  by  such  inspection. 

25.  RErEBENCE— Findings. 

A  mere  statement  by  the  auditor  that  "this 
personal  inspection  had  considerable  influence 
on  the  mind  of  the  auditor  in  arriving  at  the 
conclusion  and  recommendation  he  hereinafter 
makes,"  and  that  '*in  his  opinion  much  of  the 
evidence  and  practically  all  of  the  objections  to 
the  introduction  thereof  play  a  very  unimpor- 
tant part  in  a  proper  adjudication  of  the  ques- 
tion submitted,'  is  not  a  finding  by  the  auditor, 
and  cannot  be  excepted  to  as  such. 

26.  Same— Exceptions. 

Where  the  auditor  found  a  particular  por- 
tion of  the  premises  in  dispute  in  favor  of  the 
plaintiff,  and  described  it  by  metes  and  bound's, 
an  exception  to  such  finding,  upon  the  ground 
that  '*one  of  his  boundary  lines  is  indefinite, 
uncertain,  and  impossible  to  locate,*'  without  in- 
dicating which  boundary  line  is  referred  to,  is 
not  properly  made. 

27.  Mikes— Deed  of  Minerals. 

In  this  suit  only  the  "exposed  granite" 
could  be  recovered  by  the  plaintiff.  Land 
whereon  the  granite  was  not  exposed  could  not 
be  recovered,  even  though  it  was  not  suitable 
for  cultivation. 

28.  Appeal— Review— Habmless  Ebbob. 

It  is  not  ground  for  exception  to  a  decree 
rendered  upon  the  report  of  an  auditor  that 
the  amount  of  the  recovery  in  favor  of  the 
plaintiff  therein  is  less  than  the  evidence  be- 
fore the  auditor  authorized. 


29.  Injunction— Relief  to  Both  Pabties. 

When,  in  a  case  of  this  character,  the  court 
upon  the  prayer  of  the  plaintiff  enjoins  the  de- 
fendant from  quarrying  stone  upon  the  prop- 
erty awarded  by  the  decree  to  the  plaintiff,  it  is 
not  error  to  also  enjoin  the  plaintiff  from  in- 
terfering with  the  property  therein  awarded  to 
the  defendant. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  the  ColIinsvlUe  Granite  Com- 
pany against  R.  O.  Phillips.  From  the  judg- 
ment defendant  brings  error,  and  plaintiff 
assigns  cross-error.  On  bill  of  exceptions  of 
defendant,  judgment  affirmed;  and  on  bill  of 
exceptions  by  plaintiff,  Judgment  reversed. 

Thos.  F.  Corrlgan,  Bishop  &  Ripley,  and  D. 
P.  Phillips,  for  plaintiff  in  error.  Du  Bignon 
&  Alston  and  a  W.  Smith,  for  defendant  in 
error. 

FISH,  P.  J.  The  ColUnsville  Granite  Com- 
pany brought  an  action  at  law,  in  the  form 
of  "complaint  for  land,*'  against  R.  O.  Phil- 
lips, to  recover  ''all  of  the  exposed  granite 
upon  123  acres  of  land^  more  or  less,  in  land 
lot  184  of  the  Sixteenth  district  of  De  Kalb 
county,  Ga.,"  which  was  described  with  par- 
ticularity In  the  peytion.  Two  amendments 
to  the  petition  were  allowed,  both  of  which 
involved  the  equitable  powers  of  the  court 
In  one  it  was  alleged  that  Phillips  did  not 
own  or  hold  title  to  the  property  in  dispute, 
but  was- tenant  in  possession  under  a  bond 
for  title  from  one  G.  W.  Johnson;  that  the 
deeds  under  which  the  defendant  claimed  ex- 
pressly stipulated  that  the  exposed  granite 
was  reserved  from  the  conveyances;  that 
Phillips  was  mining  stone  upon  the  prop- 
erty, and  extending  his  operations  to  other 
quarries  which  had  not  theretofore  been 
opened;  that  he  was  insolvent,  and  the  plain- 
tiff was  on  that  account  without  redress  for 
the  waste  that  would  be  committed;  and  an 
injunction  was  prayed  to  restrain  the  defend- 
ant or  his  agents  from  quarrying  stone  on 
the  property.  The  other  amendment  prayed 
for  an  accounting  for  the  stone  already  quar- 
ried by  Phillips,  and  also  that  a  receiver  be 
appointed  to  take  c];karge  of  the  property,  or 
to  take  account  of  the  income  and  of  the 
stone  quarried,  and  that  the  plaintiff  have 
judgment  for  the  value  of  the  stone  thus 
removed  by  Phillips.  In  pursuance  of  the 
prayers  of  these  amendments,  or  ancillary 
petitions,  temporary  restraining  orders  were 
granted,  but  these  were  subsequently  modi- 
fied by  an  order  granting  leave  to  the  defend- 
ant to  operate  the  quarries  until  the  final 
hearing  of  the  petition,  provided  he  should 
give  bond  with  security  to  indemnify  the 
plaintiff  for  any  damage  to  the  property  by 
reason  of  his  use  of  it  The  defendant  gave 
the  bond  required  and  continued  in  posses- 
sion of  the  property.  The  answer  of  the  de- 
fendant denied  the  material  allegations  of 
the  petition,  and  claimed  that  he  was  enti- 
tled to  possession  of  the  property  sued  for 
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under  bond  for  title  from  one  Johnson.  It 
was  also  denied  that  the  deeds  under  which 
the  defendant  claimed  contained  any  reserra- 
tlon  of  the  exposed  granite  on  the  property 
conveyed.  The  case  was  referred  to  an  au- 
ditor, who  duly  reported  his  findings  to  the 
court.  Both  the  plaintiff  and  the  defendant 
filed  exceptions  of  law  and  of  fact  to  the 
auditor's  report;  but  all  exceptions  were  over- 
ruled, and  a  decree  was  framed  substantial- 
ly following  the  report  Both  parties  except- 
ed to  the  decree,  and  the  case  is  now  before 
this  court  for  review. 

1,  2.  A  motion  was  made  by  Phillips  to  dis- 
miss the  writ  of  error  sued  out  by  the  Col- 
llnsville  Granite  Company,  on  the  grounds 
<1,  2)  that  the  bill  of  exceptions  did  not  spec- 
ify the  exceptions  of  law  and  fact,  the  over- 
ruling of  which  was  assigned  as  error,  as 
part  of  the  record  to  be  sent  to  this  court, 
the  exceptions  being  incorporated  in  the  bill 
of  exceptions  and  error  assigned  on  them  sep- 
arately; (3)  that  the  bill  of  exceptions  is 
argumentative,  and  not  confined  to  the  er- 
rors complained  of.  We  know  of  no  reason 
why  a  plaintiff  In  error  may  not,  if  he  sees 
fit,  bring  exceptions  to  an  auditor's  report 
to  this  court  in  his  bill  of  exceptions,  rather 
than  in  the  transcript  of  the  record,  so  long 
as  they  are  duly  certified  by  the  trial  Judge 
who  overruled  them.  While  the  practice  of 
bringing  exceptions  to  an  auditor's  report  to 
this  court  in  a  bill  of  exceptions,  Instead  of 
specifying  them  as  part  of  the  record  to  be 
transmitted  by  the  clerk  of  the  court  below, 
may  be  open  to  objection,  the  writ  of  error 
will  not  be  dismissed  on  this  account  This 
question  Is  settled  In  principle  by  the  deci- 
sion In  Burkhalter  v.  Oliver,  88  Ga.  478,  14 
S.  B.  704,  where  this  court  declined  to  dis- 
miss a  writ  of  error  <m  the  ground  that  the 
different  grounds  of  the  motion  for  a  new 
trial  were  set  out  in  the  bill  of  exceptions 
and  error  assigned  thereon  separately;  the 
motion  not  being  brought  up  In  the  transcript 
of  the  record.  Nor  is  there  any  merit  in  the 
ground  that  the  bill  of  exceptions  Is  argu- 
mentative. Every  bill  of  exceptions  should 
be  argumentative  to  the  extent  of  setting  out 
the  reasons  why  the  judgment  or  ruling  com- 
plained of  is  alleged  to  be  erroneous.  The 
bill  of  exceptions  now  under  discussion  came 
up  to  the  full  requirements  of  the  law  in  the 
clearness  and  definlteness  with  which  error 
was  assigned,  and  the  writ  of  error  will  not 
be  dismissed. 

8.  The  bill  of  exceptions  filed  by  Phillips 
complains  that  the  court  erred  In  overrul- 
ing his  exceptions  of  law  and  of  fact  to  the 
auditor's  report  and  in  rendering  judgment 
for  the  plaintiff  for  mesne  profits.  The  ex- 
ceptions of  law  were  25  In  number.  One  of 
these  purports  to  be  an  exception  "as  to  mat- 
ter not  appearing  on  the  face  of  the  record," 
and  complains  that  the  auditor  erred  in  not 
stating  in  his  report  that  the  plaintiff  made 
an  admission  in  judlcio  which  was  alleged  to 
have  had  a  material  bearing  on  the  case 


on  trial.  We  know  of  no  rule  of  law  permit- 
ting a  party  to  except  In  this  manner  to  the 
failure  of  the  auditor  to  embody  material 
statements  in  his  report  Exceptions  should 
go  to  what  the  auditor  reported,  not  to  what 
he  did  not  report  This  is  so  for  the  very 
excellent  reason  that  In  the  absence  of  a 
report  from  the  auditor,  the  court  has  no 
way  of  ascertaining  whether  the  matter  com- 
plained of  is  true  or  not  If,  Indeed,  the  au- 
ditor's report  was  not  full  enough,  the  de- 
fendant should  have  prayed  the  court  for  an 
order  recommitting  the  report,  so  that  the 
alleged  omissions  could  have  been  supplied 
in  the  regular  and  legal  manner.  Civ.  Code 
1895,  §  4593. 

4.  The  assignment  of  error  complaining  of 
the  judgment  for  mesne  profits  does  not  com- 
plain that  the  amount  allowed  by  the  court 
was  •  Incorrect  or  was  arrived  at  in  an  er- 
roneous manner,  but  merely  that  there  was 
no  evidence  to  authorize  any  judgment  for 
mesne  profits  at  all,  and  that  such  a  judg- 
ment was  not  warranted  by  the  pleadings. 
This  contention  is  vrithout  merit  While  the 
original  petition  did  not  pray  in  express 
terms  for  a  judgment  for  mesne  profits,  one 
of  the  amendments  thereto  contained  a 
prayer  on  which  such  a  judgment  could  be 
based,  viz.,  that  plaintiff  have  judgment  for 
the  value  of  the  stone  which  defendant  had 
quarried  from  the  land.  Cunningham  v.  Mor- 
ris, 19  Ga.  583,  85  Am.  Dec.  611.  The  re- 
port of  the  auditor  affirmatively  shows  that 
ample  evidence  was  Introduced  to  warrant  a 
finding  for  mesne  profits. 

6,  6.  Two  deeds  were  introduced  by  the 
plaintiff,  neither  of  which  formed  any  part  of 
Its  chain  of  title,  but  each  of  which  the  plain- 
tiff claimed  was  a  part  of  the  chain  of  title 
under  which  the  defendant  held.  They  were 
evidently  introduced  for  the  purpose  of  show- 
ing that  W.  H.  Braswell,  under  whom  the 
defendant  claimed,  never  acquired  any  title 
to  the  granite  in  dispute,  and  therefore  those 
who  derived  title  through  him  never  acquir- 
ed any  title  to  such  granite.  How  the  plain- 
tiff obtained  possession  of  these  deeds  does 
not  appear.  They  do  not  appear  to  have 
been  produced  on  the  trial  by  the  defendant 
under  notice  served  upon  him  for  this  pur- 
pose. The  question  whether  the  plaintiff 
could,  by  the  introduction  of  the  deeds,  show 
that  as  the  defendant  claimed  under  Bras- 
well,  he  must  also  claim  under  the  grantors 
in  these  deeds,  does  not  appear  to  have  been 
made  at  any  stage  of  the  case;  but  the  case 
seems  to  have  been  tried  on  the  theory,  ap- 
parently acquiesced  in,  or  not  contested,  by 
the  defendant  that  whatever  paper  title  the 
defendant  had  was  derived  from  the  gran- 
tors in  these  conveyances,  and  in  the  brief 
of  his  counsel,  filed  in  this  court  it  is  ad- 
mitted that  these  grantors  were  his  pred- 
ecessors in  title.  As  we  shall  presently  see, 
each  of  these  deeds  purported  to  convey  tiie 
land  therein  described,  with  the  exception  of 
the  granite.    The  proper  legal  construction 
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ot  these  two  deeds  was  considered  by  the 
auditor  to  be  the  main  and  controlling  ques- 
tion In  the  case,  and  neither  party  was  satis- 
fled  with  the  construction  which  he  placed 
upon  them  in  his  findings  of  law,  and  hence 
each  party  filed  exceptions  of  law  to  such 
findings. 

The  first  of  these  deeds,  In  point  of  time, 
was  from  White,  administrator  of  Boyd,  to 
Wheeler.  It  was  executed  in  1854,  and  re- 
cited that  it  was  made  by  virtue  of  an  order 
of  the  court  of  ordinary  of  Newton  county, 
granting  leave  to  the  administrator  to  sell 
as  the  property  of  his  decedent,  **lot  one 
hundred  and  eighty-four  in  the  Sixteenth  dis- 
trict of  originally  Henry,  now  De  Kalb, 
county,  containing  two  hundred  and  two 
and  one-half  acres,  with  the  rights,  mem- 
bers, and  appurtenances  thereunto  belong- 
ing, with  the  exception  of  all  the  granite 
on  said  lot  of  land,  the  right  of  way  to  the 
Georgia  railroad,  and  the  widow's  dower," 
The  granting  clause  of  the  deed  was  as  fol- 
lows: "The  said  David  T.  White,  adminis- 
trator as  aforesaid,  hath  granted  unto  the 
said  Simeon  Wheeler,  his  heirs,  executors, 
administrators,  and  assigns,  the  said  parcel 
of  land,  with  all  the  rights,  members,  and 
appurtenances  thereunto  belonging  unto  the 
said  Simeon  Wheeler  or  any  wise  apper- 
taining, to  his  heirs,  executors,  administra- 
tors, and  assigns,  to  his  and  their  own  prop- 
er use,  benefit,  and  behoof."  Subsequently 
Wheeler  executed  a  deed  to  Braswell,  which 
in  the  granting  clause  undertook  to  convey 
to  the  grantee  90  acres  of  land  lot  184  in 
De  Kalb  county,  but  in  the  habendum  clause 
excepted  "the  granite  on  said  lot"  The  aud- 
itor held  that  under  these  deeds  "all  the 
arable  and  all  the  cultivatable  land  passed 
to  the  grantees  therein  mentioned,  but  that 
the  exposed  granite  on  this  lot  of  land  was 
reserved  to  the  grantors,  their  heirs,  and  as- 
signs"; but  he  also  expressly  ruled  "that 
the  true  intention  and  meaning  of  the  par- 
ties was  to  reserve  only  such  granite  as  was 
exposed  at  that  time.  For  it  appears  from 
the  evidence  that  underlying  all  of  the  soil 
on  said  lot  of  land  is  a  foundation  of  granite 
capable  of  being  quarried.  It  appears  to 
the  auditor  that  it  could  not  have  been  with- 
in the  intention  of  the  parties  to  these  deeds, 
notwithstanding  the  language  used  in  these 
deeds,  to  attempt  to  reserve  the  support  and 
foundation  of  the  cultivatable  sou  conveyed. 
♦  •  ♦  To  say  the  least  of  It.  the  plaintifT 
in  the  case  at  bar  cannot  complain  at  this 
construction,  because  in  the  declaration  filed 
the  plaintiff  only  sued  for  *the  exposed  gran- 
ite' on  this  land  lot"  Contrary  to  the  audi- 
tor's expectations,  however,  the  plaintiff  did, 
as  we  have  already  stated,  complain  of  his 
construction  of  the  deeds,  contending  that 
its  suit  was  for  the  granite  which  was  ex- 
posed at  the  time  of  the  commencement  of 
the  action,  and  not  when  the.  deeds  w^e  ex- 
ecuted, and  further  contending  that  the 
deeds  conveyed  to  the  grantees  no  interest 


whatever  in  the  granite  on  the  land.  The 
defendant  was  equally  dissatisfied,  insisting 
that  the  exceptions  in  the  deeds  were  void 
for  vagueness  and  for  repugnance  to  the 
granting  clauses.  We  are  clear  that  there 
is  no  merit  in  the  contention  of  the  defend- 
ant that  the  exception  of  the  granite  in  the 
deeds  referred  to  was  void  for  Inconsistency, 
and  that  the  deeds  passed  title  to  the  entire 
interest  in  the  land,  including  the  granite. 
"The  strictness  of  the  ancient  rule  as  to 
repugnancy  in  deeds  is  much  relaxed,  so  that 
in  this,  as  in  other  cases  of  construction, 
if  clauses  or  parts  are  conflicting  or  repug- 
nant, the  intention  is  gathered  from  the 
whole  instrument"  13  Cyc.  618.  See,  also, 
Civ.  Code  1895,  §  3673;  Thurmond  v.  Thur- 
mond, 88  Ga.  182,  14  S.  B.  198;  Bray  v. 
McGinty,  94  Ga.  192,  21  S.  E.  284;  Rollins 
V.  Davis,  96  Ga.  107,  23  S.  B.  392;  Hen- 
derson V.  Sawyer,  99  Ga.  234,  25  S.  B.  312. 
It  was  clearly  the  intention  of  the  gran- 
tors in  the  deeds  from  White,  administra- 
tor, to  Wheeler,  and  from  Wheeler  to  Bras- 
well,  not  to  convey  certain  granite  on  the 
land — whether  the  exception  extended  to  all 
the  granite  or  only  to  that  which  was  at  the 
time  exposed  will  be  considered  later — and 
that  intention  will  not  be  defeated  by  the 
failure  of  the  person  who  drew  the  instru- 
ment to  make  the  exception  specifically  in 
the  granting  clause  of  the  deed.  In  the 
deed  from  White  to  Wheeler  the  instrument 
recited  that  it  was  made  in  pursuance  of 
an  order  of  the  court  of  ordinary  of  Newton 
county,  and  that  the  authority  granted  by 
that  order  did  not  extend  to  the  granite  on 
the  land.  In  the  face  of  this  recital  it  can- 
not be  assumed  that  the  grantor  intended  to 
exceed  his  authority  and  convey  more  than 
he  was  entitled  to  convey.  And  the  deed 
from  Wheeler  to  Braswell,  read  in  connect 
tion  with  that  from  White  to  Wheeler,  leaves 
no  doubt  that  it  was  the  intention  of  the 
parties  that  title  to  the  granite  should  not 
pass. 

7-9.  The  deed  from  White,  administrator, 
to  Wheeler,  conveyed  land  lot  184,  "with  the 
exception  of  all  the  granite  on  said  lot  of 
land,"  the  widow's  dower,  and  the  right  of 
way  of  the  Georgia  Railroad.  That  from 
Wheeler  to  Braswell  conveyed  90  acres  of 
land  lot  184,  "with  the  exception  of  the  gran- 
ite on  said  lot"  It  would  seem,  at  first 
glance,  that  these  deeds  passed  no  title  to 
any  of  the  granite  on  the  land  which  they 
covered.  It  appeared,  however,  that  under- 
lying all  of  the  soil  on  this  land  lot  was  a 
foundation  of  granite  capable  of  being  quar- 
ried, and  the  auditor  therefore  held  that  it 
was  the  intention  of  the  grantors  to  except 
or  reserve  only  that  granite  which  was  ex- 
posed at  the  time  the  deeds  were  made.  We 
cannot  agree  with  this  construction.  It  is 
true  that  it  appeared  that  in  quarrying  gran- 
ite it  was  necessary  to  remove  the  covering 
soil,  and  that  it  was  impossible  to  mine  it 
from  beneath  the  ground  like  other  minerals. 
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and  therefore  that,  If  the  right  of  the  owner 
of  the  soil  were  snbordinated  to  those  of 
the  owner  of  the  granite,  the  resnlt  would 
be  practically  to  deprive  the  former  of  all 
that  he  was  supposed  to  get  under  his  deed. 
"Where  one  grants  the  surface  of  land  and 
reserves  the  minerals,  or  grants  the  surface 
to  one  and  the  minerals  to  another,  an 
implied  right  to  support  of  the  surface  pass- 
es with  the  grant  of  the  surface.  This  does 
not  mean  that  all  of  the  mineral  does  not 
belong  to  the  mineral  owner,  but  that  he  can- 
not get  it  out  without  leaving  a  sufficient 
support,  natural  or  artificial,  for  the  surface." 
18  Am.  &  Bug.  Enc.  L.  (2d  Ed.)  556,  557. 
See,  also,  the  opinion  of  Lord  Campbell  in 
Smart  v.  Morton,  85  E.  C.  L.  30.  It  would 
seem,  then,  that  in  the  case  of  granite, 
where  it  is  Impossible  to  remove  the  mineral 
without  disturbing  the  surface  soil  and  com- 
pletely destroying  the  benefits  accruing  to 
the  owner  of  the  surface,  if  the  ownership 
of  the  mineral  is  In  one  person,  and  that  of 
the  surface  in  another,  the  former  could  only 
exercise  his  rights  in  taking  out  such  granite 
as  was  exposed  from  one  cause  or  another, 
by  the  removal  of  the  surface  soil.  But 
It  must  be  borne  In  mind  that  no  part  of 
the  granite  passed  to  the  grantees  in  the 
deeds  now  under  construction.  If  the  gran- 
tor in  the  first  of  these  deeds  had  title  to 
the  granite,  It  remained  In  him,  though  he 
may  not  have  had  the  right  to  take  posses- 
sion of  his  property.  If  he  had  title  to  the 
granite,  he  owned  the  entire  granite  Interest 
in  the  lot,  not  merely  that  which  was  ex- 
posed at  the  time  the  deed  was  executed; 
and  when  for  any  cause  other  granite  be- 
came exposed  It  was  his  right  to  quarry  It 
The  auditor,  In  his  report,  states  that  he  is 
confirmed  In  his  opinion  that  the  deed  being 
construed  excepted  only  the  granite  that  was 
exposed  at  the  time  by  reason  of  the  ver- 
dict and  decree  in  certain  litigation  over  the 
title  to  this  property  in  the  year  1888,  which 
constituted  a  part  of  the  plalntifiTs  chain  of 
title.  We  have  carefully  examined  the  ver- 
dict and  decree  referred  to,  and  have  been 
>mable  to  arrive  at  the  same  conclusion  In 
regard  thereto  as  did  the  auditor.  From 
the  abstract  of  the  record  in  that  litigation 
appearing  In  the  brief  of  evidence  in  the 
present  case  it  appears  that  "the  Jury  found 
as  follows:  The  title  to  the  property  in  dis- 
pute, to  wit,  the  exposed  granite  on  land  lot 
184  in  the  Sixteenth  district  of  originally 
Henry,  now  De  Kalb,  county,  Ga.,  shall  and 
it  IB  then  and  is  hereby  confirmed  as  fol- 
lows.** Then  follows  the  finding  of  the  Jury 
as  to  the  parties  entitled  to  the  possession; 
and  it  further  appears  that  "on  that  verdict 
decree  was  entered  In  accordance  therewith." 
The  term  "exposed  granite"  is  used  in  the 
verdict,  and  presumably  the  decree  settled 
the  title,  as  between  the  parties  to  that  liti- 
gation, to  the  "exposed  granite";  but  we  see 
no  reason  to  conclude,  on  this  account,  that 
ft  deed  made  in  1854,  conveying  described 


land,  "with  the  exception  of  all  the  granite 
on  said  lot  of  land,"  conveyed  to  the  grantee 
the  land  except  only  that  granite  which  was 
exposed  in  1854.  If  we  are  correct  in  the 
view  that  none  of  the  granite  on  land  lot 
184  passed  under  the  deed  from  White,  ad- 
ministrator, to  Wheeler,  and  if  the  Colllns- 
ville  Granite  Company  now  has  title  to  all 
the  granite,  exposed  or  concealed,  regardless 
of  its  right  to  remove  that  granite,  it  fol- 
lows that  its  suit  in  1902  for  the  exposed 
granite  on  the  land  should  not  be  construed 
as  an  action  for  the  granite  which  was  ex- 
posed In  1854,  but  as  an  action  for  the  re- 
covery of  the  granite  exposed  at  the  time 
the  suit  was  brought 

10.  Complaint  is  made  by  the  defendant 
that  the  court  erred  In  overruling  his  excep- 
tions of  fact  to  the  auditor's  report,  without 
submitting  the  Issues  of  fact  raised  there- 
by to  a  Jury.  The  case,  in  its  Inception,  was 
one  at  law;  but  the  amendments  filed  by 
the  plain tlfT  to  its  petition,  which  were 
allowed  and  answered,  invoked  the  equita- 
ble relief  of  injunction,  accounting,  and  re- 
ceiver, in  aid  of  the  common-law  relief 
sought  in  the  original  petition.  It  is  true 
that  no  injunction  was  granted  or  receiver 
appointed;  but  in  lieu  of  an  injunction  and 
receiver  the  court  required  the  defendant 
to  give  bond  to  indemnify  the  plaintiff 
against  the  alleged  threatened  injury  which 
the  equitable  amendments  sought  to  pre- 
vent. The  cause  of  action  was  thus  con- 
verted from  a  legal  into  an  equitable  one, 
and  it  was  not  necessary  for  the  court  to 
submit  the  exceptions  of  fact  to  the  auditor's 
report  to  a  jury  unless  they  were  approved, 
and  whether  they  should  be  approved  was  in 
the  discretion  of  the  Judge.  Austin  v.  South- 
em  Home  Building  &  Loan  Ass'n,  122  Ga. 
439,  50  S.  B.  382. 

11.  The  auditor  in  his  report  held  that 
there  were  but  three  controlling  questions 
for  his  decision,  viz.:  (1)  The  construction 
to  be  given  the  deed  from  White,  adminis- 
trator, to  Wheeler,  and  from  Wheeler  to 
Bras  well;  (2)  what  part  of  the  property  sued 
for  was  covered  by  those  deeds;  and  (3) 
what  granite  was  exposed  on  the  90  acres 
of  land  conveyed  by  the  deed  from  Wheeler 
to  Braswell.  In  view  of  the  ruling  that  we 
have  made  on  the  first  of  these  questions. 
It  is  apparent  that  the  third  is  immaterial; 
for,  if  the  deeds  did  not  convey  any  of  the 
granite  on  the  land.  It  makes  no  difference, 
80  far  as  this  discussion  Is  concerned,  what 
granite  was  exposed  when  those  deeds  were 
made,  or  whether  any  was  exposed.  This 
question,  therefore,  will  not  be  considered. 
There  is  no  difficulty  In  determining  what 
land  was  conveyed  by  the  deed  from  White, 
administrator,  to  Wheeler.  All  of  land  lot 
184,  except  the  granite,  the  right  of  way 
of  the  Georgia  Railroad,  and  the  widow's 
dower,  was  embraced  In  that  deed.  The 
deed  from  Wheeler  to  Braswell  conveyed 
"all  that  tract  or  parcel  of  land  situate,  ly- 
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log,  and  being  In  the  Sizteentb  district  of 
De  Kalb  connty,  It  being  part  of  lot  of 
land  nomber  one  hundred  and  eighty-four, 
containing  ninety  acres,  more  or  less,  and 
being  the  north  half  of  said  lot  of  land." 
As  land  lot  184  contained  202^  acres,  It  Is 
apparent  that  a  description  of  the  north  half 
of  the  lot  as  containing  only  90  acres  is  con- 
tradictory, and  it  becomes  necessary  to  de- 
termine whether  the  description  by  the  num- 
ber of  acres  or  by  the  designation  of  thQ 
fractional  part  of  the  land  lot  is  to  pre- 
vail. The  auditor  held  that  the  deed  con- 
veyed land  bounded  as  follows:  *'The  orig- 
inal land  lot  lines  on  the  north,  east,  and 
west,  and  the  made  line  running  parallel  to 
the  original  north  land  lot  line,  and  dividing 
the  land  lot  Into  two  equal  portions."  We 
find  no  error  In  this  ruling.  '*If  recitals  in 
a  deed  are  inconsistent  or  repugnant,  the 
first  recital  does  not  necessarily  prevail  over 
the  latter;  but  the  whole  language  of  the 
deed  is  to  be  construed  together,  in  order 
that  the  true  construction  may  be  ascertain- 
ed. In  such  a  case,  the  court  will  look  into 
the  surrounding  facts,  and  will  adopt  that 
construction  which  Is  most  definitely  cer- 
tain, and  which  will  carry  out  the  evident 
intention  of  the  parties."  13  Oyc  627.  "In 
the  description  of  land  it  la  usual,  after  the 
description  by  metes  and  bounds  or  subdi- 
visions, to  add  a  clause  stating  that  the 
land  described  contains  so  many  acres;  but, 
unless  there  is  an  express  covenant  that 
there  is  the  quantity  of  land  mentioned,  the 
clause  as  to  quantity  is  considered  simply  as 
a  part  of  the  description,  and  will  be  re- 
jected if  it  is  inconsistent  with  the  actual 
area,  when  the  same  is  capable  of  being 
ascertained  by  monuments  and  boundaries. 
The  mention  of  the  quantity  of  land  convey- 
ed may  aid  in  defining  the  premises,  but  it 
cannot  control  the  rest  of  the  description." 
2  Devlin,  Deeds  (2d  Sd.)  f  1044.  These  au- 
thorities leave  no  doubt  as  to  the  correctness 
of  the  audltor*s  decision  that  the  description 
by  number  of  acres  must  give  way  to  the 
more  definite  description,  "being  the  north 
half  of  said  lot  of  land." 

12.  In  January,  1888,  W.  H.  Braswell,  the 
grantee  in  the  deed  from  Wheeler,  in  order 
to  secure  a  debt  for  borrowed  money,  ex- 
ecuted to  the  Equitable  Mortgage  Company 
a  deed  to  the  123  acres  of  land  lot  184 
claimed  by  the  defendant,  including  the  90 
acres  which  the  grantor  had  acquired  from 
Simeon  Wheeler;  the  granite  in  the  land  not 
being  excepted  from  the  security  deed.  Oon- 
temporaneously  with  .the  execution  of  this 
deed,  the  mortgage  company  executed  its 
bond  to  reconvey  the' property  to  the  grantor 
upon  the  payment  of  the  debt.  The  debt 
was  not  paid  when  due,  and  in  1897  the  secu- 
rity deed  was  foreclosed,  and  the  property 
sold  at  public  outcry  to  one  Preston.  He 
sold  it  to  the  Equitable  Securities  Company, 
and  that  company  sold  it  to  Johnson,  under 
whom  the  defendant  holds,  under  a  bond  for 


title  to  the  land,  including  the  granite.  The 
defendant  Introduced  the  deed  from  Bras- 
well  to  the  Equitable  Mortgage  Company. 
The  plaintiff  objected  to  the  admissibility 
of  this  deed,  except  for  certain  limited  pur- 
poses. The  auditor  held  that  the  deed  was 
admissible  as  one  of  the  links  in  the  de- 
fendant's chain  of  title,  but  was  not  admissi- 
ble to  show  color  of  title  from  its  date,  upon 
which  to  base  a  prescription  in  favor  of  the 
defendant,  because  the  possession  of  the 
property  was  not  surrendered  to  the  gran- 
tee when  the  deed  was  executed,  but  remain- 
ed in  the  grantor.  To  this  ruling  of  the 
auditor  the  defendant  excepted.  The  ruling 
of  the  auditor  was  clearly  right  This  deed 
could  not  be  color  of  title  in  the  mortgage 
company,  for  It  did  not  go  into  possession 
of  the  land  under  the  deed.  This  deed  could 
not  be  color  of  title  in  Braswell,  for  it  pur- 
ported to  convey  title  out  of,  and  not  into, 
him,  and,  besides,  he  oould  not  hold  under 
color  of  title  from  himself. 

13.  There  was  no  error  on  the  part  of  the 
auditor  in  admitting  in  evidence  certain 
deeds  offered  by  the  plaintiff  from  parties 
claiming  to  be  the  heirs  at  law  of  James 
F.  Seavey  to  Lemuel  P.  Grant  Each  of 
these  deeds  viras  objected  to  by  the  defend- 
ant upon  the  ground  "that  the  suit  was  for 
exposed  granite  on  123  acres  of  land  lot 
184,  and  the  description  of  the  deed  is  'all 
of  the  Interest  of  the  heirs  in  land  lot  184,* 
it  being  contended  that  the  description  is 
vague  and  the  deed  conveys  nothing,"  and 
upon  the  further  ground  that  "the  descrip- 
tion of  the  interest  sought  to  be  conveyed  is 
different  firom  the  subject-matter  of  the  smt 
at  bar."  There  was  no  merit  in  either  of 
these  objections.  The  plaintiff  had  already- 
introduced,  as  part  of  its  chain  of  title,  a 
deed  from  Alexander  Pharr  to  James  F. 
Seavey,  and  sought  by  these  deeds  to  show 
title  out  of  Seavey,  through  his  heirs  at  law, 
into  Grant,  as  another  link  in  its  chain. 
The  deeds  clearly  described  the  lot  of  land 
to  which  they  referred,  and  they  conveyed 
all  of  the  Interest  of  the  grantors  therein. 
This  was  sufildent  so  far  as  the  admissi- 
bility of  the  deed  in  evidence  was  concern- 
ed. Whether  the  grantors  were  the  heirs 
at  law  of  James  F.  Seavey  or  not  and,  if  so, 
what  their  respective  Interests  in  the  land 
were,  oould  be  shown  by  otlier  evidence. 
When  one  conveys  all  of  his  interest  in  de- 
scribed land,  his  interest  therein,  whatevtf 
it  may  be,  passes,  and  the  deed  is  admissi- 
ble in  evidence  for  the  purpose  of  showing 
this.  What  his  interest  in  the  land  was  at 
the  time  the  deed  was  executed  may  be 
shown  by  other  evidence;  the  value  of  the 
deed  as  evidence  upon  a  question  of  title 
depending  upon  proof  of  such  interest 

14,  15.  Certain  deeds  purporting  to  convey 
definitely  defined  interests  in  this  lot  of  land, 
such  as  "one-fourth  interest"  and  "one-six- 
teenth interest"  were  objected  to  by  the  de- 
fendant upon  the  ground  that  the  description 
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was  "8o  Tago*  and  indeflutte  aa  to  be  y^V* 
which  oUectloa  tba  auditor  proi^rly  ovee- 
ruled,  as  there*  was  not  eves  tbe  aemblaxice 
of  merit  in  It  We  do  not  see  bow  tbe  de- 
scription of  a  fractional  interest  in  land 
could  have  been  more  accurate.  Another  ob- 
jection to  tbe  admlssibUity  of  these  deeds 
was  that  they  purported  to  convey  described 
interests  in  tbe  land,  while  tbe  defendant 
was  sued  only  for  tbe  exposed  granite  in  the 
land.  As  tbe  greater  includes  tbe  less,  tbe 
plaintiff  could  show  title  to  the  granite  by 
showing  an  unrestricted  title  to  the  land 
whidi  contained  it 

16.  There  are  a  number  of  exceptions, 
some  of  law  and  some  of  fact  filed  by  the 
respective  parties  in  this  case,  which  cannot 
be  considered  for  the  reasons  stated  in  tbe 
sixteenth  headnote,  which  needs  no  discus- 
sion or  elaboration.  All  of  the  defendant's 
exceptions  of  fact  fall  within  tbe  rule  there 
laid  down,  save,  perhaps,  one  wherein  it  was 
alleged  that  there  was  no  evidence  to  sup- 
port a  certain  finding  of  the  auditor,  and 
this  one  was  properly  disapproved,  because 
there  was  such  evidence.  The  plalntliTs  ex- 
ceptions of  fact  were  few,  and  moat  of  them 
presented  questiona  made  in  its  exceptions 
of  law,  which  are  dealt  with  in  this  opinion. 
Tbe  others  are  disposed  of  in  the  headnote 
mentioned  above. 

18,  19.  Tbe  plaintitr  introduced  a  certified 
copy  of  the  entire  record  in  an  eauitable  ac- 
tion brought  by  Thomas  J.  Wesley,  as  ad- 
ministrator of  Lemuel  P.  Grant  under  whom 
the  plaintifT  claimed,  against  various  parties, 
in  which  equitable  proceeding  the  plaintifT 
claimed  that  bis  intestate  owned  an  undi- 
vided one-half  interest  in  the  exposed  gran- 
ite on  this  lot  of  land;  that  certain  of  the 
defendants  claimed  to  own  different  Interests 
in  this  granite,  while  others  set  up  claims  as 
lessees  thereof;  that  there  was  pending  liti- 
gation between  some  of  the  parties  in  refer- 
ence to  the  property,  etc.  The  petitioner 
prayed  that  the  interests  of  tbe  different 
parties  in  tbe  property  be  ascertained  and 
settled,  that  pending  tbe  proceeding  the  other 
litigation  referred  to  be  enjoined,  and  all  the 
defendants  be  enjoined  from  quarrying  gran- 
ite upon  this  lot  By  consent  of  all  the  par- 
ties to  the  case,  a  receiver  for  tbe  property 
was  appointed  and  authorized  to  collect  the 
rents,  etc.,  and  the  case  was  referred  to  an 
auditor.  The  auditor  made  his  report,  the 
findings  therein  being  made  by  tbe  consent 
and  agreement  of  all  tbe  parties.  He  found 
how  the  title  was  to  be  decreed  to  be  vested, 
finding  different  specific  fractional  Interests 
therein  in  favor  of  various  parties.  It  was 
adjudged  that  tbe  property  could  not  be  di- 
vided in  kind,  and  should  be  sold  by  the  re- 
ceiver. Upon  consent  of  all  the  parties,  the 
findings  of  the  auditor  were  confirmed,  and 
tbe  title  was  decreed  to  be  as  set  out  in  his 
report  and  the  property  was  ordered  sold  by 
tbe  receiver  and  tbe  proceeds  divided.  The 
property  was  thus  sold,  and  tbe  receiver  filed 
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his  report  and  was  discbaj^ge^  After  intro- 
ducing this  record*  the  plaintiff  offered  in  evi- 
dence a  deed  made  by  the  receiver  to  the 
plaintiff  in  pursuance  of  this  sale.  Tbe  de- 
fendant objected  to  the  admission  of  this 
deed  upon  various  grounds,  which  were  over- 
ruled by  the  auditor,  and  tbe  deed  admitted 
in  evidence  as  part  of  the  plaintiff's  chain  of 
title.  This  ruling  of  tlye  auditor  was  alleged 
to  be  erroneous  in  one  of  the  defendant's  ex- 
ceptions of  law«  One  of  the  objections  to 
tbe  admissibility  of  the  deed  was  that  the 
description  therein  was  vague,  indefinite,  and 
uncertain.  We  have  been  unable  to  find  a 
copy  of  this  deed  in  tbe  record,  {ind  so  do 
not  know  what  the  descriptiop  was.  We 
will  say,  however,  that  if,  as  we  suppose,  the 
proper^  conveyed  was  described  as  the  ex- 
posed granite  on  this  particular  land  lot, 
the  description  would  seem  to  be  sufficiently 
definite  and  certain.  Another  objection  was 
that  a  receiver  cannot  sell  land  held  adverse- 
ly, but  must  first  obtain  possession;  and  still 
another  was  because  Wesley  bid  off  the  land 
at  the  receiver's  sale,  and  transferred  his  bid 
to  the  Collinsville  Granite  Company,  the 
plaintiff  in  the  present  case,  and  that  be,  be- 
ing the  administrator  of  Grant,  had  no  au- 
thority to  bid  at  a  sale  of  his  intestate's  prop- 
erty. The  auditor  was  right  in  holding  that 
the  question  of  the  right  of  Wesl^  to  bid  at 
a  judicial  sale  of  property  wherein  his  in- 
testate's estate  owned  an  interest  could  be 
raised  only  by  heirs  at  law  or  creditors  of 
such  intestate,  and  that  the  deed  was  not 
void,  and  could  not  be  coUateraily  attacked 
on  this  ground  by  the  defendant  At  the 
time  this  deed  was  offered  in  evidence  it  did 
not  appear  that  the  receiver  was  not  in  pos- 
session of  the  property  at  the  time  that  he 
sold  it  Presumably  he  was.  It  may  have 
appeared,  from  evidence  subsequently  intro- 
duced by  the  defendant  that  the  receiver 
was  not  in  possession  of  all  of  tbe  property; 
but  even  if  this  had  appeared  when  the  deed 
was  offered,  it  would  not  have  been  sufii- 
clent  to  exclude  it  from  evidence.  For,  as 
all  the  parties  to  the  consent  decree  under 
which  the  receiver  was  directed  to  sell  the 
property  were  bound  by  the  sale^  whether 
the  receiver  had  possession  of  the  whole  of 
tbe  property  or  not,  the  purchaser  at  such 
sale  acquired  whatever  Interest  if  any,  they 
respectively  had  in  the  property,  and  the  re- 
ceiver's deed  was  admissible  for  the  purpose 
of  showing  this.  For  the  reason  Just  given, 
there  was  no  merit  in  the  objection  that  this 
deed  was  not  admissible,  because  the  defend- 
ant In  the  present  case  was  not  a  party  to 
the  litigation  which  resulted  in  the  consent 
decree  under  which  the  property  was  sold 
by  the  receiver.  The  defendant,  of  course, 
was  not  bound  by  such  sale,  and  the  deed 
was  not  offered  In  evidence  for  the  purpose 
of  showing  that  he  was,  but  merely  for  the 
purpose  of  showing  that  tbe  plaintiff  had  ac- 
quired whatever  title  tbe  parties  to  this  con- 
sent decree  had. 
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20-22.  The  rnllngi  annotmced  in  the  twen- 
tieth, twenty-first,  and  twenty-seoond  head- 
notes  need  no  discussion. 

23.  The  plaintiff  offered  in  evidence  an  af- 
fidavit made  by  W.  H.  Braswell,  Sr.,  under 
whom  the  defendant  claimed  on  August  4, 
1888,  wherein  he  deposed  that  he  was  the 
owner  of  "part  of  land  lot  No.  184  In  the 
sixteenth  district  of  De  Kalb  county,  except 
the  rock  or  granite";  that  90  acres  of  the 
same  he  purchased  from  Simeon  Wheeler; 
'*that  It  was  sold  to  Wheeler  as  part  of  the 
estate  of  John  Boyd,  deceased,  by  D.  T. 
White,  administrator,  and  the  remainder, 
about  32  acres,  the  widow's  dower,  deponent 
bought  himself,  also,  as  part  of  John  Boyd's 
estate  at  administrator's  sale,  all  of  which 
he  hag  owned  and  been  in  possession  of  for 
more  than  25  years,  without  let  or  hindrance 
from  any  person  or  persons,  and  during  that 
time  no  one  has  exercised  or  appeared  to  ex- 
ercise any  possession  of  the  rock  or  granite 
on  the  lot  of  land  until  the  time  of  Mr.  Col- 
lins, within  the  last  few  years."  The  de- 
fendant objected  to  this  afadavlt  on  the 
ground  that  Bras  well  was  dead,  and  "that 
the  affidavit  was  used  in  another  litigation, 
to  vdt,  the  lawsuit  in  De  Kalb  county  filed 
in  1888,  which  objection  the  auditor  over- 
ruled, and  admitted  said  affidavit  in  evi- 
dence." It  is  apparent  that  there  was  no 
merit  in  the  exception  to  this  ruling  of  the 
auditor.  The  affidavit  was  evidently  offered 
for  the  purpose  of  showing  that,  while  Bras- 
well  was  In  possession  of  the  land  In  ques- 
tion, he  admitted  that  he  did  not  own  the 
granite  interest  therein,  and  had  never  exer- 
cised any  possession  over  the  same.  Clearly 
The  affidavit  was  admissible  for  this  purpose, 
whether  the  affiant  was  dead  or  not,  and 
whether  the  defendant  was  or  was  not  a 
party  to  the  litigation  in  which  the  affidavit 
was  used. 

24,25.  A  rather  singular  exception  of  the 
defendant  was  "that  the  auditor  erred  as 
matter  of  law  in  the  following  findings  and 
rulings,  to  wit:  'In  addition  to  the  evidence 
as  set  out  in  the  brief,  the  auditor,  at  the  re- 
quest of  both  parties,  visited  the  property 
and  walked  over  and  Inspected  the  same. 
This  personal  inspection  had  considerable  in- 
fiuence  on  the  mind  of  the  auditor  in  arriv- 
ing at  the  conclusion  and  recommendation 
he  hereinafter  makes.  He  represents  to  the 
court  that,  in  his  opinion,  much  of  the  evi- 
dence and  practically  all  of  the  objections 
to  the  introduction  thereof  play  a  very  unim- 
portant part  in  a  proper  adjudication  of  the 
question  submitted.' "  We  do  not  see  how 
a  party  can  object  to  the  impression  made 
on  the  mind  of  an*  auditor  by  a  personal  in- 
spection of  the  property  in  dispute,  when 
such  party  requested  the  auditor  to  make 
such  Inspection.  The  statement  of  the  au- 
ditor, after  this  Inspection,  in  his  report,  that 
"in  his  opinion  much  of  the  evidence  and 
practically  all  of  the  objections  to  the  intro- 
duction thereof  play  a  very  unimportant  part 


in  a  proper  adjndicatloii  of  the  question  sub- 
mitted,'* certainly  was  not  a  finding  by  the 
auditor  for  or  against  either  party.  It  was 
no  finding  at  all,  but  a  mere  statement  of  a 
reason  for  findings  which  he  did  make.  If 
any  of  his  findings  were  wrong,  because  con- 
trary to  the  evidence  submitted,  they  could 
have  been  excepted  to  on  this  ground.  If 
he  erred  in  excluding  or  admitting  evidence 
offered,  the  way  to  test  the  correctness  of 
such  ruling  was  by  proper  exception  thereto. 
We  do  not  see  how  any  practical  result  would 
have  been  accomplished,  even  if  the  court 
had  seriously  entertained  and  sustained  this 
novel  exception,  as  the  setting  aside  of  this 
statement  of  the  auditor  would  not  have 
changed  a  single  real  finding  that  he  made. 

26.  The  auditor's  finding  as  to  the  particu- 
lar portion  of  Pine  Mountain  which  was  re- 
coverable by  the  plaintiff  as  exposed  granite 
was  excepted  to  by  the  defendant  as  being 
without  evidence  to  support  it  There  was 
considerable  evidence  upon  the  subject  and 
the  finding  cannot  be  said  to  be  without  evi- 
dence to  support  It  The  sufficiency  of  the 
evidence  to  support  this  finding  was  a  ques- 
tion for  the  court  below  in  passing  upon  the 
exception,  and  the  Judge  did  not  abuse  his 
discretion  In  overruling  this  ground  of  the 
exception.  Another  ground  of  this  exception 
was  that  one  of  the  boundary  lines  as  desig- 
nated in  the  finding  of  the  auditor  was  in- 
definite, uncertain,  and  impossible  to  locate; 
but  which  boundary  line  was  thus  referred 
to  was  not  indicated,  and  this  was  a  suffi- 
cient reason  for  not  sustaining  the  exception 
on  this  ground.  The  exception  should  have 
clearly  pointed  out  the  boundary  line  which 
needed  revision. 

27.  Two  of  the  exceptions  of  the  plaintiff, 
the  Colllnsville  Granite  Company,  were 
framed  upon  the  theory  that  the  deed  from 
Boyd's  administrator  to  Wheeler  and  the 
deed  from  the  latter  to  Braswell  conveyed 
only  the  arable  and  cultivatable  land,  and 
that  therefore  the  auditor  erred  in  not  find- 
ing certain  designated  portions  of  the  land 
which  the  evidence  showed,  and  the  auditor 
found,  were  not  suitable  for  cultivation,  but 
upon  which  the  granite  was  not  exposed,  to 
be  the  property  of  the  plaintiff.  This  was 
an  erroneous  theory.  The  suit  was  only  for 
the  recovery  of  the  "exposed  granite,"  and, 
as  we  have  seen,  these  deeds  conveyed  ev- 
erything except  the  granite,  and  whether 
any  particular  portion  of  the  surface  soil, 
such  as  that  upon  a  steep  mountain  side. 
was  arable  and  cultivatable  or  not  these 
deeds  embraced  and  conveyed  it  and  the 
owner  of  the  granite  would  have  no  right, 
without  the  consent  of  the  surface  owner,  to 
remove  the  soil  and  the  vegetation  growing 
therein,  for  the  purpose  of  getting  at  and 
quarrying  the  granite,  but  would  have  to 
wait  until  such  time  as  the  underlying  gran- 
ite should  become  exposed.  In  one  of  these 
exceptions,  a  finding  of  the  auditor  in  refer- 
ence to  the  portion  of  Pine  Mountain  recover- 
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able  by  the  plaintiff  Is  alleged  to  have  been 
erroneous,  because  the  auditor  had  previous- 
ly  found  that  under  the  deed  from  Wheeler 
to  Braswell  It  was  the  arable  and  cultlvata- 
ble  land  which  passed  to  the  grantee,  and 
the  evidence  showed  that  no  part  of  this 
mountain  was  arable  and  cultivatable.  If 
the  auditor  had  expressly  found  that  this 
deed  conveyed  only  land  which  was  suitable 
for  cultivation,  his  finding,  for  reasons  which 
we  have  already  stated,  would  have  been  er- 
roneous; but  we  think  It  is  clear  from  his 
report  that  he  did  not  Intend  to  so  find.  He 
construed  the  deed  from  Boyd^s  administra- 
tor to  Wheeler  and  the  deed  from  Wheeler 
to  Braswell  as  follows:  "In  construing  these 
deeds,  as  matter  of  law,  the  auditor  holds 
that  all  the  arable  and  cultivatable  land 
passed  to  the  grantees  therein  mentioned,  but 
that  the  exposed  granite  on  this  lot  of  land 
was  reserved  to  the  grantors,  their  heirs, 
and  assigns.  He  holds  that  this  reservation 
is  good,  and  that  the  same  is  not  inconsistent 
with  the  terms  of  the  grant  In  each  deed;  but 
in  so  holding  he  expressly  rules  that  the  true 
Intention  and  meaning  of  the  parties  was  to 
reserve  only  such  granite  as  was  exposed  at 
that  time."  Clearly,  construing  this  finding 
in  its  entirety,  it  confined  the  exception  in 
each  deed  to  the  granite  which  was  exposed 
at  the  time  the  deed  was  executed,  and  used 
the  terms  "arable  and  cultivatable"  as  de- 
scriptive of  land  where  the  granite  was  not 
then  exposed.  So  this  finding  of  the  auditor 
was  not  inconsistent  with  his  subsequent 
finding  that  the  portion  of  Pine  Mountain 
which  he  found  was  "still  covered  with  earth 
and  soil  on  which  trees  are  now  growing" 
was  not  recoverable  by  the  plalntifif. 

28.  Error  is  assigned  in  the  bill  of  excep- 
tions of  the  plaintifir  upon  the  decree  of  the 
court,  upon  the  ground  that  the  amount  of 
the  recovery  in  favor  of  the  plaintiflf  for 
mesne  profits  embraced  therein  Is  less  than 
the  evidence  before  the  auditor  authorized. 
It  is  obvious  that  there  is  no  merit  in  such 
an  assignment  of  error.  The  decree  follow- 
ed the  finding  of  the  auditor  upon  the  facts 
disclosed  by  the  evidence,  the  exception  to 
which  finding  was  disapproved  by  the  court, 
and  the  decree  cannot  be  changed  without 
first  changing  the  finding  upon  which  it  was 
based.  One  might  as  well  undertalce  to  set 
aside  or  change  a  Judgment  rendered  upon 
the  verdict  of  a  Jury  upon  the  ground  that 
It  was  contrary  to  the  evidence,  without  first 
setting  aside  the  verdict,  as  to  undertalce  to 
set  aside  or  alter  a  Judgment  or  decree  ren- 
dered upon  an  auditor's  report  upon  the 
ground  that  such  Judgment  or  decree  is  con- 
trary to  the  evidence  which  was  before  the 
auditor. 

29.  The  decree  enjoined  the  plaintiff  "from 
Interfering  with  granite  awarded  the  defend- 
ant," and  this  is  excepted  to  and  assigned 
as  error,  "for  the  reason  that  there  was  no 
evidence  to  show  that  plaintiff  was  threaten- 
ing to"  so  interfere,  or  that  the  damage  aris- 


ing from  such  Interference  would  be  Irrep- 
arable, or  that  the  plaintiff  was  insolvent, 
and  for  the  further  reason  that  "the  nature 
of  the  Interference  referred  to  was  not  de- 
scribed and  the  terms  thereof  were  too  gen- 
eral." The  decree  provided  that  the  defend- 
ant "be  and  is  hereby  enjoined  from  quarry- 
ing stone  upon  any  of  the  property  described 
in  the  auditor's  report  and  awarded  by  said 
report  and  this  finding  to  the  plaintiff,  and 
that  the  plaintiff  be  enjoined  from  interfer- 
ing with  granite  awarded  defendant"  The 
court  simply  placed  the  parties  upon  equal 
terms,  it  enjoined  each  from  trespassing  up- 
on the  property  of  the  other,  and  the  plain- 
tiff who  Invoked  this  relief  against  the  de- 
fendant is  in  no  position  to  complain  that 
the  court,  when  granting  it,  also  granted  like 
relief  to  the  defendant. 

The  decision  in  this  case  has  been  neces- 
sarily limited  to  and  controlled  by  the  ex- 
ceptions which  were  properly  made  to  the 
report  of  the  auditor.  From  the  rulings 
above  announced  it  follows  that  upon  the 
bill  of  exceptions  filed  by  R.  0.  Phillips,  the 
defendant  in  the  court  below,  the  Judgment 
is  affirmed;  and  upon  the  bill  of  exception:^ 
filed  by  the  Colllnsvllle  Granite  Company, 
the  plaintiff  below,  the  Judgment  Is  reversed. 
All  the  Justices  concur,  except  SIMMONS,  C 
J.,  absent  on  account  of  sickness,  and  LUMP- 
KIN, J.,  not  presiding. 


(72  S.  C.  189) 
FORREST  V.  McBEB. 
(Supreme  Court  of  South  Carolina.     July  20, 
1905.) 

Maxicious  PsosBCTTnoN— Lsvt  or  Attach- 
ment. 

Where  a  complaint  alleges  that  plaintiff  exe- 
cuted an  agricultural  lien  in  favor  of  defend- 
ant, and  that  after  the  same  was  satisfied  the 
defendant,  wrongfully  and  with  intent  to  injure 
plaintiff,  seized  the  crop  under  an  agricultural 
warrant,  it  does  not  state  a  cause  of  action  for 
malicious  prosecution,  though  defendant  would 
be  liable  for  the  damages  caused  by  such  illegal 
seizure. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Gage,  Judge. 

Action  by  Anderson  Forrest  against  S.  L. 
McBee.  From  order  of  nonsuit,  plaintiff  ap- 
peals.   Reversed. 

Blythe  &  Blythe,  for  appellant  McCul- 
lough  &  McSwaln,  for  reE^ondent. 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  of  nonsuit  The  complaint  alleges  that 
the  plaintiff  executed  ah  agricultural  lien  on 
his  crops  in  favor  of  the  defendant;  that  al- 
though the  said  lien  was  satisfied,  the  de- 
fendant nevertheless  "wrongfully,  willfully, 
and  maliciously,  and  with  intent  to  injure  the 
plaintiff,  and  to  take  his  crop  under  a  lien 
which  had  already  been  paid,  made  an  affi- 
davit before  a  magistrate  falsely  setting 
forth  that  plaintiff  was  still  JusUy  Indebted 
to  him  In  the  sum  of  $86.15  on  account  of 
supplies  furnished  plaintiff  by  defendant  for 
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the  year  1903^;  that  the  defendant  willfully, 
wrongfully,  and  unlawfully  induced  the  said 
magistrate  to  issue  an  agricultural  warrant 
for  the  seizure  of  said  crops,  and  a  certain 
person  was  appointed  to  execute  the  said 
warrant;  that  the  person  so  appointed  went 
upon  the  premises,  delivered  a  copy  of  the 
affidavit  and  warrant  to  the  plaintiff,  and 
immediately  took  possession  of  all  the  cotton 
still  ungathered  in  plaintiff's  field  and  a  large 
quantity  of  hay  and  other  provender  in  plain- 
tiff's bam,  in  which  were  also  all  of  his  ag- 
ricultural Implements,  and  securely  nailed  up 
the  same;  that  plaintiff  filed  an  aflldavit 
after  the  crop  was  seized,  stating  that  the  In- 
debtedness secured  by  the  lien  had  been  paid; 
that  the  Issue  raised  by  the  affidavit  was 
heard  by  the  magistrate,  who  '"rendered  his 
judgment  dismissing  the  warrant  and  pro- 
ceeding, and  dissolving  the  attachment,  up- 
on the  grounds  that  no  bond  had  been  given 
in  accordance  with  the  statute,  and  that 
there  was  nothing  due  upon  the  lien  at  the 
time  the  warrant  was  Issued";  that  the  de- 
fendant appealed  from  said  judgment  but 
the  appeal  was  dismissed,  and  the  judgment 
of  the  magistrate  made  the  judgment  of  the 
circuit  court;  that  by  reason  of  said  seizure 
he  sustained  special  damages,  which  are  set 
out  in  the  complaint,  and  prayed  judgment 
for  $1,000.  At  the  close  of  the  plaintiff's  tes- 
timony, the  defendant  made  a  motion  for  a 
nonsuit  on  the  following  grounds:  "(1)  That 
the  plaintiff  has  failed  to  Introduce  evidence 
tending  to  show  malice  on  the  part  of  the 
defendant  In  this  case  in  Instituting  the  pro- 
ceedings In  the  magistrate's  court  (2)  He 
has  failed  to  show  that  the  defendant  In  this 
case  acted  without  probable  cause  in  Insti- 
tuting these  proceedings  in  the  magistrate's 
court  (3)  That  it  appears  upon  the  face  of 
the  proceedings  that  the  alleged  prosecution 
for  the  foreclosure  of  an  agricultural  Hen 
was  void,  and  therefore  no  prosecution,  and 
no  action  will  now  lie  for  malicious  prosecu- 
tion of  a  proceeding  which  is  a  nullity.** 
His  honor,  the  presiding  judge,  granted  the 
nonsuit  on  the  third  ground.  It  was  not 
granted  because  there  was  a  failure  of  testi- 
mony tending  to  sustain  the  material  allega- 
tions of  the  complaint,  but  on  the  ground 
that  the  allegations  of  the  complaint  were 
not  sufficient  to  constitute  a  cause  of  action 
for  malicious  prosecution. 

The  motion  for  nonsuit  on  the  ground  sus- 
tained was  in  effect  a  demurrer  to  the  com- 
plaint Rosemand  v.  Ry.,  66  S.  Q.  81,  44  S. 
E.  574.  The  rule  in  such  cases  Is  thus  stated 
in  Austin  v.  Mfg.  Co.,  67  S.  O.  122,  129,  45 
S.  B.  135,  137:  "The  only  instances  in  which 
the  court  will  sustain  a  nonsuit,  when  the 
allegations  are  sustained  by  the  testimony, 
are  in  cases  where  the  complaint  is  subject 
to  a  demurrer,  as  in  Rosemand  y.  R.  R.,  66 
8.  O.  91,  44  8.  E.  574.  In  Boyd  v.  Brent 
I  Tread.  Const  101,  It  was  decided  that  If 
the  declaration  does  not  contain  any  cause 
of  action,  the  proper  way  of  taking  advan- 


tage of  It  Is  to  demur;  but  where  a  nonsuit 
had  been  ordered,  the  court  refused  to  set 
it  aside  on  grotmds  of  convenience,  as  It  wa& 
clear  that  the  plaintiff  could  not  recover.  In 
Pettis  V.  Harris,  2  Brev.  388,  the  court  ruled 
that  a  nonsuit  may  be  ordered,  though  the 
cause  be  at  issue  before  the  jury  and  there 
is  evidence  offered  pertinent  to  the  issue,  if 
it  be  clear  there  is  no  sufficient  legal  cause 
of  action  stated  tn  the  declaration.  See,  al- 
so, lilndsey  v.  Jamison,  4  McCord,  93."  A 
nonsuit  on  the  ground  that  the  allegations^, 
of  the  complaint  were  not  sufficient  to  con- 
stitute a  cause  of  action  for  malicious  prose- 
cution was  not  proper,  if  they  were  sufficient 
to  constitute  any  other  cause  of  action.  Wel- 
bom  V.  Dixon,  70  S.  0. 108,  49  S.  B.  233.  The^ 
failure  to  file  the  undertaking  required  by 
the  statute  rendered  the  proceedings  null 
and  void.  Wagener  v.  Booker,  31  8.  O.  375,. 
9  S.  E.  1055.  In  that  case  the  court  said: 
"Under  the  act  the  undertaking  must  be 
filed  before  the  warrant  is  Issued.  It  pre- 
cedes the  warrant,  and  Is  the  foundation  for 
its  issue.  It  is,  therefore,  jurisdictional,  and 
in  its  absence  the  warrant  is  illegal  and 
void."  As  the  proceedings  were  null  and 
void,  they  could  not  be  made  the  basis  of 
an  action  for  malicious  prosecution.  19  Enc» 
of  Law,  654;  4  Cyc.  834,  835;  Braveboy  v. 
Cockfield,  2  McMul.  270,  39  Am.  Dec.  123; 
Whaley  v.  Lawton,  57  8.  C.  256,  35  8.  B.  558. 
While  this  is  the  case.  It  does  not  by  any 
means  follow  that  the  defendant  is  not  liable 
for  the  illegal  seizure  of  the  plaintiff's  prop* 
erty.  Even  when  the  proceedings  are  set 
aside  for  mere  irregularity,  the  party  at 
whose  instance  they  are  instituted  is  liable 
when  they  result  in  Injury  to  the  rights  of 
another.  In  the  case  of  Foster  ▼.  Gault  2 
McMul.  385,  338,  the  court  uses  this  lan- 
guage: "There  is  a  wide  distinction  between 
those  who  issue,  or  procure  to  be  Issued,  an 
irregular  process.  The  magistrate  might 
sometimes  be  liable,  the  party  procuring  the 
process  to  be  Issued  would  In  general  be  lia- 
ble, but  the  ministerial  officer,  whose  duty  it 
is  to  execute  it  Is  justifiable,  unless  the  pro- 
cess be  void,  and  not  merely  voidable."  The 
principle  is  thus  stated  In  McCool  v.  McClu- 
ny.  Harp.  486,  488,  by  Oolcock,  J.,  in. deliver- 
ing the  opinion  of  the  court:  "I  lay  it  down 
as  a  general  rule  that  where  the  act  is  ille- 
gal, and  the  injury  proceeds  directly  from 
the  act  trespass  Is  the  proper  action;  for, 
although  there  is  no  actual  force,  yet  In  all 
Illegal  acts  there  is  Implied  force,  and  all 
illegal  acts  are  contra  pacem.  Here  the  ar- 
rest was  illegal.  The  process  was  irregular 
and  void.  The  party  is  therefore  entitled  to 
his  remedy.  Against  whom  shall  he  pro- 
ceed? Not  against  the  officer,  because  he 
could  not  inquire  into  the  regularity  of  the 
process.  On  its  face  it  appeared  to  be  In 
usual  form.  He  must  then,  proceed  to  th* 
source  from  whence  the  process  proceeded* 
which  is  the  plaintiff  who  caused  the  ca.  sa. 
to  issue.    It  is  objected  that  he  was  not  per- 
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wnally  present  The  act,  therefore^  as  to 
bim,  was  not  Immediate;  bnt  the  answer  is 
the  execntian  Is  the  Instmment  which  inflicts 
Injury,  and  the  ofQcer  is  the  medium  through 
which  it  passes.  The  defendant  gave  the 
Impetus,  and  he  is  constructlTely  present." 
For  a  stronger  reason  the  party  is  liable  who 
procures  the  issuing  of  process  which  is  not 
only  void  upon  its  face,  but  accompanied 
with  malice.  The  seizure  of  the  plaintlfTs 
property  under  the  void  process  was  a  con- 
version. See  concurring  opinion  in  Holliday 
V.  Poston,  eo  S.  C.  103,  38  8.  B.  449;  Prater 
V.  Wilson,  55  S.  G.  468,  33  S.  B.  561;  and  Ry. 
Co.  V.  Sarratt,  58  S.  O.  98,  36  S.  B.  504.  The 
foregoing  authorities  clearly  show  that  the 
ground  upon  which  tbe  nonsuit  was  granted 
is  untenable. 

The  defendant  gave  notice  that  he  would 
ask  that  the  nonsuit  be  sustained  upon  the 
two  additional  grounds  which  were  overruled 
by  the  presiding  Judge.  Even  ff  the  warrant 
was  issued  without  malice  and  without  prob- 
able cause,  the  defendant  would  nevertheless 
be  liable  for  the  conversion  of  the  plalntilTs 
property,  if  the  testimony  sustains  the  alle- 
gations of  the  complaint.  If  the  conversion 
was  accompanied  with  malice,  the  damages 
would  be  thereby  enhanced.  Welbom  v.  Dix- 
on, 70  S.  O.  108,  40  S.  B.  233. 

It  is  the  judgment  of  this  court  that  the 
order  of  nonsuit  be  set  aside,  and  the  case 
remanded  to  the  circuit  court  for  a  new  trial. 


(72  8.  a  M) 

DAVENPORT  v.  CHARLESTON  &  W.  C. 
RY. 

(Supreme  0>urt  of  South  Carolina.     July  25, 
1905.) 

Liability  of  MAerrEB— Toar  of  Sebvant. 

Where    a    trainman    throws    bricks    at   a 

dwelling  house  near  the  track  from -a  moving 

freight  train,  the  railroad  company  is  not  liable. 

[Ed.  Note^ — For  cas^s  in  point,  see  vol.  3^ 

Cent.  Dig.  Master  and  Servant,  §  1230.] 

Appeal  from  Common  Pleas  Circuit  Cowst 
of  Laurens  Ounty;  Watts,  Judge. 

Action  by  Martha  Davenport  against  the 
Charleston  &  Western  Carolina  Railway. 
From  order  ov^mliog  demurrer,  defendant 
appeals.    Reversed. 

S.  J.  Simpson  and  Cooper  ft  Simpson,  for 
appellant  F.  P.  McGowan  and  R.  B.  Rabb, 
for  respondent 

J.ONES,  J.  In  my  view  the  appellant's 
exceptions  should  be  sustained.  In  the  case 
of  Rucker  v.  Smoke,  37  S.  C  877,  380.  16 
S.  B.  40,  41,  34  Am.  St  Rep.  758,  the  court 
very  clearly  states  the  rule  which  governs 
the  liability  of  a  principal  for  the  acts  of  his 
servants  in  this  language:  *'When  one  person 
invests  another  with  authority  to  act  as  his 
agent  for  a  speclfled  purpose,  all  the  acts 
done  by  the  agent  in  pursuance  or  within 
the  scope  of  his  agency  are,  and  should  be 
regarded  as,  really  the  acts  of  the  principal. 


If,  therefore,  the  agent  In  doing  the  act 
which  he  is  deputed  to  do,  does  it  In  such 
a  manner  as  would  render  him  liable  for  ex- 
emplary damages,  bis  principal  is  likewise 
liable,  for  the  act  is  really  done  by  him." 
Accordingly,  in  Skipper  v.  Mfg.  Co.,  58  S. 
C.  148,  36  S.  E.  500,  the  complaint  was  held 
to  state  a  cause  of  action  against  the  defend- 
ant, in  alleging  that  its  engineer,  while  in 
diarge  of  and  running  defendant's  dummy 
engine,  maliciously  blew  the  whistle  in  close 
proximity  to  plbintilfs  mule,  tliereby  caus- 
ing it  to  run  away  and  overturn  plaintilTs 
l>tiggy,  throwing  her  out  to  her  damage.  In 
that  case  the  engineer  had  control  of  the  en- 
gine, and  the  blowing  of  the  whistle  was  a 
part  of  its  operation,  so  that  he  was  acting 
within  the  scope  of  his  agency.  In  the  case 
of  Polatty  V.  Railway  Co.,  67  S.  C.  301,  45 
8.  B.  932,  100  Am.  St  R^  750,  a  nonsuit 
was  denied  because  the  evidence  tended  to 
show  a  case  in  which  the  defendant's  en- 
gineer, tn  charge  of  its  engine,  threw  coal 
at  a  trespasser  upon  the  tender  or  platform 
adjoining,  for  the  purpose  of  Meeting  him, 
thereby  causing  him  to  fall  and  be  injured. 
Here  the  tortious  act  of  the  engineer  was 
done  in  protecting  In  an  Improper  manner 
the  property  of  his  prtnclpal  placed  In  his 
charge  from  a  trespasser,  and  so  was  clear- 
ly within  the  apparent  sct^e  of  hts  agency. 
The  present  complaint  cannot  be  made  to 
fall  within  the  rule  stated.  It  is  true  the 
complaint  states  that  the  tortious  act  com- 
plained of  was  done  by  the  servants  of  the 
defendant  "while  in  the  employment  of  the 
defendant  and  in  the  discharge  of  their  du- 
ties on  said  train";  but  the  other  facts  al- 
leged in  the  complaint  must  be  considered  in 
determining  the  meaning  of  these  words, 
in  so  far  as  they  may  be  construed  as  al- 
leging facts,  rather  than  conclusions  of  law. 
The  fact  that  the  defendant's  servants  were 
In  its  employment  at  the  time  of  committing 
the  acts  complained  of  has  no  tendency  to 
show  that  the  acts  were  within  the  apparent 
scope  of  their  agency,  and  it  may  be  con- 
ceded that,  on  the  occasion  of  the  injury 
complained  of,  the  said  servants  were  in  the 
general  discharge  of  their  duties  on  the 
train,  and  stiU  the  complaint  would  fall 
short  of  stating  that  the  particular  acts  com- 
plained of  were  pertormed  in  pursuance  or 
in  the  discbarge  of  some  duty  which  would 
make  the  throwing  of  a  brick  at  another 
within  the  scope  of  that  duty.  Facts  should 
be  stated  in  the  complaint  from  which  the 
court  could  reasonably  infer  that  the  par- 
ticular tortious  act  was  performed  within 
the  scope  of  the  employment  of  the  agency. 
The  plaintiff  was  not  a  passenger,  so  as  to 
be  under  the  protection  of  the  defendant's 
servants,  nor  a  trespasser,  so  as  to  call  upon 
the  servants  to  protect  the  principal's  prop- 
erty. The  only  agency  alleged  is  that  the 
defendant's  servants  were  in  control  of  de- 
fendant's freight  train.  It  is  not  suggested 
in  the  complaint  that  the  train  was  freight- 
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ed  with  brick,  and  that  the  alleged  injury 
happened  while  the  servants  were  unload- 
ing; but»  on  the  contrary,  it  appears  that 
the  train  was  on  its  Journey,  and  that  the 
brick  or  stone  was  deliberately  thrown,  be- 
ing aimed  at  the  plaintiff's  c^welling.  It  is 
inconceivable  that  it  could  be  within  the 
scope  of  such  an  agency,  the  control  and 
operation  of  a  freight  train,  to  rock  plain- 
tiff's dwelling  house  as  the  train  passed 
along,  when  she  was  in  no  wise  interfering 
with  the  train's  operation.  If  It  was  Intend- 
ed to  allege  a  case  in  which  the  defendant 
company  ordered  its  servants  to  throw  stones 
at  plaintiff's  dwelling,  the  allegations  should 
have  been  framed  with  that  view.  In  the 
case  of  Cobb  v.  Railway  Co.,  37  S.  C.  198,  15 
6.  B.  878,  this  court  granted  a  new  trial  be- 
cause the  circuit  court  instructed  the  Jury 
that,  if  the  shouting  of  the  train  bands  caus- 
ed the  runaway  of  the  plaintiff's  horse,  to 
his  injury,  the  defendant  company  was  lia- 
ble. These  train  hands  were  in  the  employ- 
ment of  the  company  and  on  the  train  in 
the  discharge  of  their  duties;  but  the  par- 
ticular act  of  shouting  or  making  a  noise  had 
no  conceivable  reference  to  the  management 
or  operation  of  the  train  or  the  performance 
of  any  of  their  duties  as  train  hands. 

For  these  reasons,  I  think  the  Judgment 
of  the  clrcoit  court  should  be  reversed. 


C78  S.  C.  1) 

PACKARD  &  FIELD  v.  BYRD. 

(Supreme  Court  of  South  Carolina.    July  28, 
1905.) 

Sale  —  Recovery  of  Pbios  —  Restbaint  of 

Trade. 

Where  defendant  contracted  to  purchase 
shoes,  with  the  understandinp;  that  he  should 
have  exclusive  sale  of  plaintiffs'  goods  in  the 
town  where  defendant  lived,  which  agreement 
was  void,  as  in  restraint  of  trade,  under  Civ. 
Code  1902,  §  2845,  the  purchaser  is  liable  for 
the  price  of  a  bill  of  goods  subsequently  sold 
under  the  original  agreement,  where  the  seller 
could  establish  the  sale  without  reliance  on  the 
illegal  portion  of  the  original  contract 

[Ed.  Note. — For  cases  in  point,  see  vol.  11* 
Cent.  Dig.  Contracts,  §§  683,  705.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  Gary,  Judge. 

Action  by  Packard  &  Field  against  Q.  A. 
Byrd.  Judgment  for  defendant,  and  plaln- 
tiffs  appeal.    Reversed. 

D.  A.  G.  Outs  and  B.  8.  F.  Giles,  for  ap- 
pellants.   Sheppards  &  Grier,  for  respondent 


JOKES,  J.  This  action  was  brought  for 
the  purpose  of  collecting  an  account  for  $140 
for  a  bill  of  shoes  purchased  from  plaintiffs 
by  defendants,  between  the  24th  day  of  Oc- 
tober and  the  22d  day  of  November,  1002, 
and  resulted  in  Judgment  for  the  defendant 
from  which  is  this  appeal.  The  answer  de- 
nied the  partnership  of  plaintiffs,  and  denied 
that  he  was  Indebted  as  alleged  in  the  com- 
plaint, but  admitted  thi^t  he  had  purchased 


the  articles  of  merchandise  referred  to  In 
the  complaint  and  had  refused  to  pay  for 
the  same.  Further  answering,  and  by  way 
of  counterclaim,  defendant  alleged  an  agree- 
ment and  its  breach,  to  defendant's  damage. 
We  quote  the  answer  in  so  far  as  it  refers 
to  the  alleged  agreement  as  the  effect  of 
said  agreement  upon  plaintiffs'  right  of  re- 
covery is  the  principal  question  involved  in 
this   appeal:    "(c)  That   heretofore,   on   the 

day  of  June,  1902,  the  said  plaintiffs 

and  this  defendant,  in  consideration  of  de- 
fendant's purchasing  of  said  plaintiffs  a  cer^ 
tain  bill  of  shoes  and  handling  in  his  business 
as  a  merchant  at  Greenwood,  S.  C,  plaintiffs' 
line  of  shoes,  that  defendant  should  have  the 
exclusive  sale  of  plaintiffs'  goods  at  Green- 
wood, S.  C,  and  should  be  the  only  person 
oT  firm  to  handle  said  line  of  shoes  at  said 
poiut  as  long  as  he  wished  to  do  so  and  would 
handle  the  same,  and  said  plaintiffs  then 
gave  to  this  defendant  the  exclusive  sale  of 
these  goods  at  Greenwood,  S.  C,  for  such 
time  as  he  would  handle  the  same,  and  the 
exclusive  right  to  handle  the  same,  (d)  That 
defendant  acting  upon  the  faith  of  this 
agreement  purchased  and  paid  for  said  bill 
of  shoes,  and  thereafter  purchased  and  paid 
for  other  bills  of  shoes  upon  the  faith  of  said 
agreement  so  entered  Into  with  the  plaintiffs, 
and  upon  the  faith  of  said  agreement  pur- 
chased the  said  bill  of  shoes  mentioned  la 
paragraph  3  of  the  complaint  herein." 

The  testimony  is  not  set  out  in  detail,  but 
the  "case"  states  as  follows:  "The  testimony 
of  the  plaintiffs  tended  to  establish  the  alle- 
gations of  the  complaint  and  the  indebted- 
ness of  the  defendant  in  the  sum  of  $140, 
and,  further,  that  there  had  been  consider- 
able transactions  by  and  between  the  par- 
ties from  time  to  time,  and  that  all  bills  and 
accounts  had  been  paid  promptly  by  the  said 
defendant,  except  the  one  mentioned  In  tiie 
complaint  When  the  defendant  offered  tes- 
timony going  to  establish  the  allegations  of 
his  counterclaim,  plaintiffs*  attorneys  object- 
ed on  the  ground  that  the  agreement,  set  out 
herein,  was  illegal  and  void,  as  against  pub- 
lic policy  and  In  conflict  with  the  provisions 
of  section  2845  of  the  statutes  [Civ.  Code 
1902],  which  objection  was  sustained,  and 
all  testimony  tending  to  establish  said  coun- 
terclaim ruled  out  The  defendant  introdu- 
ced testimony  tending  to  show  that  the  ac- 
count sued  on  was  for  the  purchase  of  shoes 
from  the  plaintiffs  under  a  verbal  agreement 
made  between  plaintiffs  and  defendant, 
whereby  it  was  agreed  that  defendant  should 
have  the  exclusive  sale  of  plaintiffs'  line  of 
shoes  at  Greenwood,  and  that  no  one  else 
should  be  allowed  to  handle  said  line  at  6aid 
point  and  the  plaintiffs  would  not  sell  or 
send  any  one  else  at  Greenwood  the  said  line 
of  shoes,  and  that  under  this  agreement  the 
said  bill  of  shoes  was  sold  and  delivered  to 
the  defendant  by  the  plaintiffs;  the  defend- 
ant agreeing  to  buy  his  shoes  in  this  line 
from   the  plaintiffs  from  time  to  time  as 
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needed  in  bis  business  as  a  mercbant  at 
Greenwood.  Tbe  plaintiffs  introduced  testi- 
mony tending  to  controvert  tbls  testlmonj  on 
bebalf  of  tbe  defendant,  and  tbat,  about  tbe 
same  time  tbe  defendant,  Byrd,  purcbasecl 
tbe  first  bill  of  sboes  from  plaintiffs,  tbey 
sold  a  bill  of  same  line  of  sboes  to  Hall 
Bros.,  a  firm  doing  business  at  Anderson,  S. 
O.;  tbat  tbe  order  of  Hall  Bros,  was  accept- 
ed by  tbe  plaintiffs  to  be  sbipped  to  Ander- 
son, and  a  part  of  tbe  order  was  sbipped  out 
to  tbem  at  Anderson,  S.  C,  in  cartoons,  witb 
tbe  name  of  'Hall  Bros.,  Anderson,  S.  G.,' 
stamped  on  tbe  boxes;  that  about  tbe  1st  of 
November,  1902,  Hall  Bros,  opened  a  branch 
store  in  Greenwood,  S.  0.,  to  which  branch 
store  tbey  removed  a  lot  of  these  sboes,  and 
ordered  the  plaintiffs  to  ship  the  balance  of 
the  order,  which  was  being  manufactured 
for  .them  for  Anderson,  S.  C,  to  their  branch 
store  at  Greenwood,  which  plaintiffs  did;  that 
Hall  Bros,  sold  these  shoes  in  Greenwood 
for  less  than  Byrd  was  selling." 

The  main  question  arises  upon  exception 
to  the  following  instructions  to  the  Jury:^  "I 
charge  you,  as  a  matter  of  law,  tbat  if,  at 
the  time  the  sale  was  made,  it  was  a  consid- 
eration of  the  contract  of  purchase  made 
with  the  defendant  to  have  exclusive  sale  of 
the  articles  in  this  market  here,  that  that 
contract,  under  those  circumstances,  would 
be  null  and  void,  and  could  not  be  enforced 
in  a  court  of  law.  Not  because,  gentlemen 
of  tbe  Jury,  that  amount  of  money  would 
not  be  due  him,*  but  it  is  on  this  principle: 
that,  when  the  law  says  a  certain  transaction 
is  void,  tbe  court  closes  its  door  to  the  liti- 
gant who  undertakes  to  enforce  a  contract 
tbat  is  not  in  accordance  with  the  law. 
•  •  •  So  I  charge  you  further,  as  a  mat- 
ter of  law,  that  if  you  find  as  a  matter  of 
fact  that  it  was  a  part  of  the  consideration 
of  this  contract  that  the  defendant  was  to 
have  the  exclusive  control  and  monopoly  of 
the  sale  of  the  articles  furnished  bim,  and 
they  were  imported  from  out  of  tbe  state, 
and  that  was  a  part  of  his  contract  of  pur- 
chase, that  that  contract  was  against  tbe  pub- 
lic policy  of  this  state,  and  the  plaintiffs 
could  not  come  into  court  and  ask  its  aid  to 
enforce  a  contract  which  he  has  made  that 
is  against  tbe  laws  of  the  state.  Tbe  court 
would  shut  its  doors  to  the  enforcement  of 
such  a  contract"  Tbe  objection  urged 
against  this  charge  is  that  the  contract  for 
tbe  sale  and  purchase  of  tbe  bill  of  shoes  de- 
scribed in  the  complaint  was  not  void,  but 
only  the  attempted  grant  of  the  exclusive 
right  to  sell  in  Greenwood. 

We  are  not  to  consider  whether  the  agree- 
ment of  June,  1902,  was  against  public  pol- 
icy and  void  under  section  2845,  vol.  1,  Civ. 
Code  1902,  which  is  directed  against  agree- 
ments, etc.,  in  restraint  of  trade.  The  cii> 
cult  coinrt  so  charged,  and  no  exception  in- 
volves that  question.  The  question  before 
OB  is  whether,  if  such  an  agreement  is  void. 
It  should  operate  .to  defeat  plaintiff's  recov- 


ery for  tbe  shoes  sold  and  delivered.  Tbe 
charge  of  the  court  was  undoubtedly  in  ac- 
cord with  tbe  general  rule  that  no  court  will 
lend  its  aid  to  enforce  a  claim  based  upon 
an  illegal  or  immoral  contract  McConnell 
v.  Kitchens,  20  S.  C.  430,  47  Am.  Rep.  845; 
Gist  V.  Telegraph  Co.,  45  S.  C.  363.  23  S.  E. 
143,  55  Am.  St  Rep.  763.  But  there  are  cer- 
tain well-established  exceptions  to  this  gen- 
eral rule,  and  in  9  Cyc.  550,  these  exceptions 
are  grouped  under  five  heads:  "(1)  Where 
public  policy  requires  the  intervention  of 
tbe  coiurt;  (2)  where  the  parties  are  not  in 
pari  delicto;  (3)  where  the  law  which  makes 
tbe  agreement  unlawful  was  Intended  for 
tbe  special  protection  of  the  party  seeking 
relief;  (4)  where  the  illegal  purpose  has  not 
been  consummated;  and  (5)  where  the  party 
.  complaining  can  exhibit  bis  case  without  re- 
lying upon  the  illegal  transaction."  Plain- 
tiff's case  falls  within  tbe  fifth  exception. 
The  counterclaim  which  the  defendant  sought 
to  set  up  was  based  upon  an  executory  agree- 
ment made  in  June,  1902,  which  the  court 
declared  to  be  illegal,  and  therefore,  under 
tbe  general  rule  stated,  could  not  be  en- 
forced. But  the  plaintiffs'  action  is  not 
based  upon  such  agreement,  nor,  in  establish- 
ing plaintiffs'  right  to  recover,  was  it  at  all 
necessary  to  give  evidence  of  or  enforce  any 
illegal  agreement.  Indeed,  by  the  pleadings, 
after  proof  of  the  partnership  of  plaintiffs, 
their  right  to  recover  upon  the  cause  of  ac- 
tion stated  stood  practically  admitted.  Plain- 
tiffs' right  to  recover  rested  upon  the  agree- 
ment Implied  by  law,  to  pay  the  price  of 
goods  belonging  to  plaintiffs  which  were  sold 
and  delivered  to  defendant  at  his  request 

Involved,  also,  in  this  fifth  exception  to  the 
general  rule  is  the  question  whether  the 
contract  sought  to  be  enforced  is  separable 
from  tbe  illegal  agreement.  In  Wooten  v. 
Walters  (N.  C.)  14  S.  E.  735,  Merrlmon.  C. 
J.,  gives  a  definition  to  enth-e  and  separable 
contracts  in  the  following  language,  which 
is  made  the  text  in  7  Ency.  Law,  95:  "A 
contract  is  entire,  and  not  severable,  when 
by  its  terms,  nature,  and  purpose  it  contem- 
plates and  intends  that  each  and  all  of  its 
parts,  material  provisions,  and  the  considera- 
tion are  common  each  to  the  other  and  inter- 
dependent ♦  ♦  •  A  severable  contract  Is 
one  in  its  nature  and  purpose  susceptible  of 
division  and  apportionment,  having  two  or 
more  parts,  in  respect  to  matters  and  things 
contemplated  and  embraced  by  it,  not  neces- 
sarily dependent  upon  each  other,  nor  is  it 
intended  by  the  parties  that  they  shall  be." 
The  entirety  or  separability  of  a  contract  de- 
pends primarily  upon  the  intention  of  the  par- 
ties, rather  than  upon  the  divisibility  of  the 
subject  although  the  latter  aids  in  deter- 
mining the  intention.  Where  the  considera- 
tion or  promise  is  single,  there  is  no  diffi- 
culty in  pronouncing  the  contract  indivisible, 
and  in  declaring  the  whole  void  If  there  be 
illegality  in  the  consideration  or  promise, 
as,   for  example,  in  Wood  v.  McClaurin,  2 
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Brev.  877»  and  Hassey  t.  Wallace,  32  8.  a 
149»  10  S.  B.  837.  But  if  In  this  case  Tre 
treat  the  agreement  of  June,  1902,  and  the 
contract  of  purchase  and  sale  of  October, 
1902,  as  practically  one  agreement,  neither 
the  consideration  nor  the  promise  is  single. 
The  plaintiffs  agreed  <1)  to  sell  and  deliver 
to  defendant  a  particular  bill  of  shoes  at 
certain  prices,  payable  at  a  certain  time;  (2) 
to  refrain  from  selling  plaintiffs'  line  of  shoes 
to  any  one  else  in  Greenwood,  S.  C,  as  long 
as  defendant  would  buy  and  handle  the  same. 
And  defendant  agreed  (1)  to  pay  for  the  par- 
ticular bill  of  shoes  sold  and  delivered  at 
the  prices  named,  when  due;  (2)  to  handle 
plaintiffs'  line  of  shoes  in  his  business  as 
merchant  at  Greenwood,  S.  01,  and  buy  his 
shoes  in  this  line  from  plaintiffs  from  time 
to  time  as  needed.  **Where  the  agreement 
consists  of  several  promises  based  on  sev- 
eral considerations,  the  fact  that  one  or  more 
of  the  considerations  are  illegal  will  not 
avoid  all  the  promises,  if  those  which  are 
made  on  legal  considerations  are  severable 
from  the  others."  9  Cyc  569.  "Where  there 
are  several  promises,  so  that  those  which 
are  legal  can  be  separated  from  those  which 
are  illegal,  the  legal  promises  may  be  en- 
forced. A  lawful  promise  made  for  a  lawful 
consideration  is  not  invalid  merely  because 
an  unlawful  promise  was  made  at  the  same 
time  and  for  the  same  consideration/'  Clark 
on  Contracts,  474.  The  bill  of  shoes  bought 
in  June,  1902,  under  the  agreement,  was  de- 
livered and  paid  for,  and  several  other  bills 
<>f  shoes  were  delivered  and  paid  for  between 
June  and  October,  1902.  Bach  bill  of  shoes 
was  separate  and  distinct,  with  stipulated 
prices,  and  payable  at  a  stipulated  time,  and 
there  was  no  evidence  that  the  price  of  the 
shoes  was  in  any  degree  enhanced  by  rea- 
son of  tJie  other  agreements,  so  that  there  is 
no  difficulty  In  apportioning  the  exact  amount 
which  defendant  promised  to  pay  for  the 
shoes.  The  parties,  by  their  course  of  deal- 
ings with  each  other,  give  some  evidence  of 
their  intention  that  payment  for  each  bill  of 
shoes  sold  and  delivered  was  not  conditioned 
or  dependent  upon  the  performance  by  plain- 
tiffs of  their  agreement  to  give  defendant 
the  exclusive  right  to  handle  plaintiffs'  line 
of  shoes  in  Greenwood,  S.  C.  We  think  that 
the  contract  sought  to  be  enforced  in  this 
action  is  separable  from  the  Illegal  agree- 
ment 

Perhaps  the  strongest  case  that  may  be 
cited  contrary  to  the  view  herein  announced 
is  Arnott  v.  Pittson  &  EUuira  Coal  Co.,  68 
N.  Y.  558,  23  Am.  Rep.  190.  But  in  that 
case  the  court  made  no  attempt  to  separate 
the  good  consideration  from  that  which  was 
illegal,  probably  because  in  New  York  the 
court  will  attempt  separation  only  in  those 
cases  in  which  the  party  seeking  to  enforce 
the  contract  is  not  the  wrongdoer.  Saratoga 
County  Bank  v.  King,  44  N.  Y.  87;  9  Cyc, 
566.  The  case  of  McMullen  v.  Hoffman  (U. 
8.)  19  Sup.  Ct  839.  43  L.  Ed.  1117,  cited  by 


respondent,  does  not  militate  against  the 
view  herein  announced.  That  case  illas- 
trates  the  general  rule  that  no  court  will  lend 
its  assistance  in  any  way  towards  carrying 
out  the  provisions  of  an  illegal  agreement, 
where  an  action  is  brought  in  which  it  is 
necessary  to  prove  the  illegal  contract  in  or- 
der to  maintain  the  action.  The  plaintiff  in 
that  case  sought  an  accounting  of  partner- 
ship profits,  based  upon  a  written  partner- 
ship agreement,  but  the  defendant  pleaded 
and  established  that  the  partnership  agree- 
ment was  but  a  part  of  an  illegal  agreement, 
partly  resting  in  parol,  to  secretly  combine 
their  interests,  and  to  put  in  bids  upon  pub- 
lic works,  the  bids  to  be  known  to  each  other, 
and  the  highest  to  be  fictitious,  and  made 
only  for  the  purpose  of  making  an  appear- 
ance of  competition.  The  court  held  that 
the  contract  was  an  entire  one,  and  that  the 
legal  part  could  not  be  separated  from  the 
illegal  part,  and  that  to  permit  a  recovery 
in  that  case  would,  in  substance,  be  to  en- 
force an  illegal  contract  In  this  case  no 
attempt  is  made  to  enforce  an  illegal  con- 
tract, nor  is  any  right  or  claim  asserted 
which  is  inseparable  from  the  illegal  agree- 
ment The  case  of  Trentman  v.  Wahrenburg 
(Ind.  App.)  65  N.  B.  1057,  is  in  point  as  sus- 
taining the  view  announced  by  this  court 

The  charge  of  the  court  was  erroneous, 
in  that  it  left  the  Jury  no  alternative  but 
to  find  for  defendant,  that  an  illegal  agree- 
ment in  restraint  of  trade  constituted  no 
part  of  the  consideration  .of  the  sale  and 
purchase  of  the  goods  in  question.  This  con- 
clusion practically  disposes  of  the  appeal, 
and  renders  further  consideration  of  the  ex- 
ceptions unnecessary. 

The  Judgment  of  the  circuit  court  la  re- 
versed, and  the  case  remanded  for  a  new 
trial. 


(72  8.  C.  237) 
MAKTIN  T.  ROYSTESR  GUANO  OO. 
(Supreme  Court  of  South  Carolina.    July  18^ 
1905.) 

1.  Injury  to  EmplotA— CoirPLAinr. 

In  an  action  for  injuries  to  an  employ^, 
the  complaint  alleged  that  defendant  so  neg- 
ligently interfered  with  and  dug  into  a  pile  of 
acid,  and  so  negligently  failed  to  notify  plain- 
tiff of  the  danger,  that  it  fell  over  on  him. 
Held  to  refer  to  danger  arising  from  the  unsafe 
condition  of  the  pile. 

2.  TRiAi>-Noif8uiT— Grounds. 

Where  there  is  an  entire  fallnre  of  evi- 
dence to  support  the  material  allegations  of  the 
complaint,  an  order  of  nonsuit,  based  In  part 
on  erroneous  grounds,  will  be  affirmed. 

[Ed.    Note. — For  cases   in  point,  see  vol.  8» 
Cent.  Dig.  Appeal  and  Error,  §  4210.] 

3.  Master   and    Servant  —  Assumption    of 
Risk. 

Anv  danger  which  is  reasonably  to  be  an- 
ticipated as  the  natural  consequence  of  the  work 
is  assumed  by  an  employ^. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §  550.] 

4.  Same— Knowledge  or  Danger. 

Where  the  danger  of  a  fall  of  a  large  pils 
of  acid  is  manifest  to  the  ^mjHoye,  the  master 
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is  not  liable  for  failun  of  the  boflfl  to  give  no- 
tice of  the  danger  to  the  employ^  moying  the 


[Ed.  Note. — For  cases  in  point,  see  vol.  34» 
Gent  Dig.  Master  and  Servant,  §§  310,  SIQM 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  Comity;  Gary,  Jndge. 

Action  by  Benjamin  Martin  against  the 
Boyster  Guano  Company.  Plaintiff  appeals 
from  order  of  nonsuit    Affirmed. 

P.  T.  Youmans  and  De  Pass  &  De  Pass, 
for  appellant  Melton  &  Belser,  for  respond- 
ent 


GARY,  A.  J.  This  Is  an  appeal  from  an  or- 
der  of  nonsuit  The  first  paragraph  of  the 
complaint  alleges  that  at  the  time  thereinaft- 
er mentioned  the  defendant  was  a  corpora- 
tion engaged  in  the  manufacture  of  fertiliz- 
ers. The  second  and  third  paragraphs  are  as 
follows: 

«'(2)  That  on  or  about  the  18th  day  of  FeN 
ruary,  1902,  the  plaintiff  was  In  the  employ 
of  said  defendant  as  a  laborer,  and  as  such 
was  engaged  In  rolling  a  wheelbarrow  filled 
with  an  acid  or  fertilizer  compound  from  a 
large  and  high  pile  of  the  add  compound  to 
another  part  of  s&ld  factory,  under  the  Im- 
mediate direction  and  supervision  of  one  of 
the  agents  of  said  defendant  specially  char^ 
ged  therewith,  commonly  called  by  plaintiff 
and  his  fellow  workmen  the  'boss.' 

"(3)  That,  while  plaintiff  was  so  employ- 
ed, the  defendant,  by  its  agents  and  serv- 
ants,, not  regarding  their  duty  In  that  respect, 
so  carelessly  and  negligently  interfered  with, 
cut,  and  dug  in  and  upon  said  large  pile  of 
acid  or  fertilizer  compound,  and  so  negligent- 
ly and  carelessly  failed  to  notify  plaintiff  of 
the  danger  thereof,  that  the  same  fell  over 
and  upon  said  plaintiff,  without  any  fault 
or  negligence  upon  his  part  whereby  he  re- 
ceived great  bodily  injury.    •    •    •" 

The  defendant's  answer  contained  a  genr 
era!  denial,  and  set  up  as  a  defense  the  as- 
sumption of  risk  by  the  plaintiff.  At  the 
close  of  the  plalntifTs  testimony  the  defend- 
ant made  a  motion  for  a  nonsuit  on  the  fol- 
lowing grounds: 

"(1)  That  there  is  no  evidence  tending  to 
show  any  negligence  or  breach  of  duty  on 
the  part  of  the  defendant  There  are  neither 
allegations  of,  nor  evidence  tending  to  prove, 
negligence  or  breach  of  duty  as  to  (a)  pro- 
yiding  or  maintaining  safe  and  suitable  ma- 
chinery or  appliances;  (b)  employment  of 
incompetent  fellow  servants;  (c)  providing  a 
sufficient  force  for  the  performance  of  the 
work  required;  (d)  providing  and  maintain- 
ing safe  places  to  work;  (e)  inspection  and 
repair  of  materials,  appliances,  and  place; 
(f)  or  any  other  duty  which  the  defendant 
was  required  by  law  to  perform.  The  only 
specifications  of  negligence  set  forth  in  the 
complaint  are:  (a)  That  the  defendant  by 
its  agents  and  servants,  negligently  and  care- 
lessly interfered  with,  cut  and  dug  in  and 


upon  a  large  pile  of  fertilizer  compound;  and 
(b)  that  the  defendant  failed  to  notify  the 
plaintiff  as  to  the  danger  thereof. 

"As  to  the  first  of  these  specifications, 
there  is  an  entire  failure  of  evidence  tending 
to  show  that  the  large  pile  of  ferttllzer  com- 
pound was  negligently  or  carelessly  inter- 
fered with,  cut,  or  dug  in  and  upon  by  any 
one  whomsoever;  but,  if  so,  certainly  not  by 
any  one  for  whose  act  the  defendant  is  re- 
sponsible for  injury  to  the  plaintiff,  no  direct 
act  of  the  defendant  itself,  nor  of  a  vice 
principal,  nor  of  a  superior  servant  nor  of 
any  one  else  for  whose  act  the  defendant  Is 
responsible. 

"As  to  the  second  specification  of  negli- 
gence, viz.,  failure  to  warn  the  plaintiff  of 
the  alleged  danger,  It  will  be  observed  here 
that  there  is  neither  allegation  nor  evidence 
tending  to  prove  that  the  plaintiff  was  either 
youthful  or  inexperienced,  and  the  proof  Is  to 
the  contrary.  In  order  to  Impose  upon  the 
master  the  duty  of  warning  a  servant  in  a 
case  like  this,  it  must  be  made  to  appear  (a) 
that  the  master  knew,  or  by  exercise  of  or- 
dinary care  ought  to  have  known,  of  the 
danger;  (b)  that  the  servant  was  Ignorant 
of  the  danger;  (c)  that  the  master  knew,  or 
ought  to  have  known,  that  the  servant  was 
ignorant  of  the  danger.  There  is  absolutely 
no  testimony  tending  to  prove  these  facts. 

"(2)  That  the  evidence  conclusively  estab- 
lishes that  the  proximate  cause  or  causes  of 
the  injury  were  either  the  acts  of  fellow  serv- 
ants of  the  plaintiff,  or  the  acts  of  the  plain- 
tiff and  his  fellow  servants  combined,  and 
concurring,  for  neither  of  which  the  defend- 
ant is  liable. 

**(3)  That  If  any  negligence  has  been  prov- 
ed on  the  part  of  the  defendant,  there  is 
no  evidence  tending  to  show  that  such  negli- 
gence was  a  proximate  cause  of  the  injury 
to  the  plaintiff. 

"(4)  That  the  evidence  conclusively  estat>- 
lishes  that  the  risk  and  danger,  if  any,  from 
which  the  injuries  resulted,  were  assumed  by 
the  plaintiff,  and  the  evidence  is  capable  of 
no  other  inference." 

1.  His  honor,  the  presiding  judge,  granted 
the  nonsuit  on  the  foregoing  grounds,  as  well 
as  on  the  ground  that  the  words  "danger 
thereof,"  in  the  third  paragraph,  had  ref- 
erence to  the  danger  of  cutting,  digging,  and 
interfering  with  the  pile  of  acid,  while  the 
plaintiff  contended  that  they  were  intended 
to  refer  to  the  danger  arising  from  the  unsafe 
conditlpn  of  the  said  pile.  The  pi-esldlng 
judge  said:  "The  real  cause  of  action  is 
that  having  dug  out  an  excavation  In  the 
add  pile,  it  caused  the  pile  to  become  dan- 
gerous to  its  employes  engaged  in  moving  the 
same,  and  while  it  was  in  this  dangerous  and 
unsafe  condition  negligently  ordered  plain- 
tiff to  remove  a  portion  of  the  acid  without 
having  notified  party  of  its  condition.  If 
you  had  set  out  that  cause  of  action,  I  do  not 
know  but  what  your  proof  is  such  I  could 
have  submitted  that  to  the  Jury  under  that 
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allegation  and  proof."  Before  the  order  of 
nonsuit  was  signed,  the  plaintlfiTs  attorneys 
made  a  motion  to  amend  the  complaint,  so 
as  to  make  the  allegations  thereof  conform 
to  the  testimony.  The  motion  was  refused 
on  the  ground  that  It  would  make  a  different 
cause  of  action.  Under  the  liberal  spirit  of 
the  Code,  we  think  the  circuit  Judge  erred  in 
his  construction  of  the  complaint.  The  court 
will  therefore  consider  the  question  whether 
there  was  any  testimony  tending  to  estab- 
lish negligence  on  the  part  of  the  defendant 
in  the  light  of  the  allegations,  which  the  ap- 
pellant contends  are  set  out  in  the  complaint 

2.  One  of  the  exceptions  assigns  error  on 
the  part  of  the  circuit  Judge  in  granting  the 
order  of  nonsuit  on  grounds  other  than  those 
set  out  In  the  defendant's  motion.  It  is 
true,  this  court  will  not  consider  grounds 
of  nonsuit  which  were  not  relied  upon  in  the 
circuit  court  Lewis  v.  Hinson,  64  S.  C.  571, 
43  S.  E.  15.  But  that  Is  not  the  question  be- 
fore this  court  The  circuit  Judge  did  consid- 
er the  said  grounds;  and,  although  he  erred 
in  partly  basing  the  order  of  nonsuit  upon 
them,  this  does  not  constitute  reversible  er- 
ror, if  there  was  an  entire  failure  of  testi- 
mony tending  to  support  the  material  allega- 
tions of  the  complaint  Harmon  v.  Tele- 
graph Co.,  65  S.  C.  490,  43  S.    E.  959. 

3.  There  was  testimony  to  the  effect  that 
the  defendant,  at  the  time  of  the  injury,  was 
causing  the  various  ingredients  of  one  of  its 
compounds  to  be  brought  together  In  one  of 
the  buildings  of  its  plant.  One  of  these  In- 
gredients was  In  a  large  pile,  a^id  the  defend- 
ant employed  a  number  of  servants,  called, 
respectively,  "pickers"  and  "wheelbarrow- 
men,"  to  remove  It  therefrom  to  the  smith- 
«reen,  where  It  was  mixed  with  the  other  in- 
gredients. The  pickers  would  cut  into  the 
pile,  commencing  at  the  bottom,  and  under- 
mine it,  so  as  to  cause  It  to  fall,  whereupon 
the  wheelbarrowmen  would  shovel  it  into 
their  wheelbarrows  and  transport  it  to  the 
smithereen.  The  plaintiff,  a  man  3S  years  of 
age,  was  a  wheelbarrowman,  and  had  been 
working  for  the  defendant  in  that  capacity 
for  about  six  weeks.  On  the  day  of  the  in- 
jury the  pickers  had  dug  into  the  pile  so  that 
a  part  of  it  overhung  at  a  height  from  seven 
to  ten  feet  when  the  plaintiff  in  his  turn 
pushed  his  wheelbarrow  under  the  part  that 
was  overhanging.  Facing  the  excavated 
place,  he  loaded  his  wheelbarrow,  and,  turn- 
ing his  back,  was  about  to  push  it  away, 
when  the  overhanging  part  fell  and  struck 
him.  A  man  by  the  name  of  Decker  was  in 
charge  of  the  work,  directing  the  pickers  as 
well  as  the  wheelbarrowmen  in  their  several 
duties.  He  was  known  as  the  "boss"  by 
those  working  under  his  direction.  He  gave 
orders  as  to  what  was  to  be  done,  and  also 
gave  notice  to  the  wheelbarrowmen  when 
any  danger  was  apprehended  in  the  dis- 
charge of  their  duties.  The  plaintiff  was 
carrying  out  the  orders  of  Decker  when  the 
pile  fell.  The  complaint  speoifles  two  acts 
of  negligence:     (1)  That  the  defendant  failed 


to  provide  a  safe  place  where  the  servants 
might  perform  the  duties  of  their  employ- 
ment; (2)  that  the  defendant  failed  to  give 
notice  to  the  plaintiff  of  the  dangerous  con- 
dition of  the  pile  of  acid  at  the  time  of  the 
Injury. 

We  will  first  consider  whether  there  was 
any  testimony  whatever  tending  to  establish 
the  allegation  that  the  defendant  was  negli- 
gent in  providing  a  safe  place  to  work.  The 
place  where  the  servants  were  called  upon  to 
pursue  their  labor  was  not  in  the  first  In- 
stance, rendered  dangerous  by  the  pile  of 
acid.  The  danger  arose  during  the  progress 
of  the  work,  and  was  a  consequence  natural- 
ly and  reasonably  to  be  anticipated  from  the 
nature  of  the  employment  The  danger  was 
merely  Incidental  to  the  performance  of  the 
duties  for  which  the  servants  were  employ- 
ed, and  there  was  therefore  an  assumption 
of  risk  on  their  part  The  exceptions  raising 
this  question  are  overruled. 

4.  The  next  question  that  will  be  consid- 
ered is  whether  there  was  any  testimony 
tending  to  prove  negligence  in  failing  to  give 
notice  to  the  plaintiff  of  the  dangerous  con- 
dition of  the  pile  of  acid  at  the  time  of  the 
Injury.  The  cases  of  Couch  v.  Ballroad,  22 
S.  C.  558,  Owings  v.  Oil  Mill.  55  S.  C.  483, 
33  S.  E.  511,  McDaniel  v.  Ballroad,  70  S.  C. 
95,  49  S.  E.  2,  and  Brabham  v.  Telegraph 
Co.,  71  S.  C.  53,  50  S.  E.  716,  show  that  the 
plaintiff  and  the  "boss,"  Decker,  were  fel- 
low servants.  The  principle  Is  thus  clearly 
stated  In  the  case  last  mentioned:  "In  de- 
termining who  are  fellow  servants,  the  test 
or  rule  In  this  state  is  not  whether  the  serv- 
ants are  of  different  grade,  rank,  or  authori- 
ty, one  of  them  having  power  to  control  and 
direct  the  services  of  another;  but  the  test 
is  in  the  character  of  the  act  being  perform- 
ed by  the  offending  servant — ^whether  It  was 
the  performance  of  some  duty  the  master 
owed  to  the  Injured  servant  the  performance 
of  which  duty  the  master  had  Intrusted  to 
the  offending  servant"  In  the  case  under 
consideration,  there  was  no  duty  resting  up- 
on the  defendant  to  give  notice  to  the  plain- 
tiff, as  the  danger  was  not  hidden  or  imusual, 
and  the  plaintiff  had  knowledge  thereof. 
The  exceptions  raising  this  question  are  over- 
ruled. 

The  appellant  also  contends  that  the  cir- 
cuit judge  erred  in  refusing  the  motion  for  an 
order  allowing  an  amendment  to  the  com- 
plaint, so  as  to  make  the  allegations  thereof 
conform  to  the  testimony.  This  court  has 
considered  the  questions  presented  by  tlie 
exceptions  as  If  the  amendment  had  been 
permitted.  The  appellant  therefore,  has  not 
suffered  prejudice  by  such  refusal. 

The  appellant  likewise  assigns  error  on  the 
part  of  the  circuit  judge  In  refusing  to  allow 
the  Introduction  of  certain  testimony.  Un- 
der the  views  hereinbefore  expressed,  the 
testimony  which  the  plaintiff  sought  to  Intro- 
duce was  immaterial. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 
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HAGINS  T.  ^TNA  LIFB  INS.  CO. 

(Sapreme  Coart  of  South  Garolina.     July  28» 

1905.) 

1.  Accident  Insubancb— Patmewt  of  Pbb- 
iciuMfr—OBDEBS— Notice  of  Nonpayment. 

Where  an  ajccident  policy  provided  for  pay- 
ments for  separate  consecutive  periods  of  two, 
three,  and  five  months,  each  payment  to  apply 
only  to  its  corresponding  insurance  period  and 
that  no  claim  for  injuries  sustained  during  any 
period  for  which  the  respective  premium  had 
not  been  actually  paid  in  full  should  be  valid, 
the  premiums  to  be  paid  by  orders  of  insured  on 
his  employer  from  the  earnings  for  the  period, 
in  case  of  failure  of  the  insured  to  earn  enough 
in  one  period  to  pay  the  premium  due,  the  in- 
sured is  not  entitled  to  notice  of  nonpayment 
before  the  policy  is  avoided. 

2.  Depositions— Failube  to  Seal. 

Where  a  deposition  was  sent  to  the  derk 
of  a  court  without  any  formal  sealing  by  the 
officer,  and  nothing  to  indicate  that  the  envelope 
contained  anything  more  than  an  ordinary  letter 
or  communication,  it  was  inadmissible  in  evi- 
dence. 

3.  Insubance—Pbemhtms— Payment   by   Ob- 
debs. 

Where  payments  of  an  accident  policy  were 
to  be  by  orders  drawn  on  the  employer  of  the 
insured,  but  such  orders  were  to  be  accepted 
as  payment  only  when  paid  in  full,  the  drawee 
could  state,  in  an  action  on  the  policy,  if  there 
was  anything  on  his  books  to  the  credit  of  the 
drawer,  without  producing  the  books: 

4.  Appeal— Review— Objections  Waived. 

An  objection  to  evidence  not  made  below 
will  not  be  considered  on  appeaL 

5.  TBI AL  — Hearsay  Evidence  —  Motion  to 
Strike. 

Where  hearsay  evidence  is  admitted,  the 
remedy  is  by  motion  to  strike. 

6.  Best  and  Secondaby  Bvidence. 

Where  an  accident  insurance  policy  pro- 
vided for  payments  by  orders  of  the  insured  on 
his  employer,  evidence  by  the  employer  that 
such  an  order  was  not  paid  because  there  was 
a  less  sum  to  the  credit  of  the  insured  than  the 
amount  of  the  premium,  and  that  the  insurance 
company  would  not  accept  nartial  ^payments  on 
an  installment,  was  admissible. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;  Frank  B.  Gary,  Special 
Judge. 

Action  by  Lucy  Hagins  against  the  iEtna 
Life  Insurance  Company.  From  judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

G.  W.  Speer,  for  appellant  Carlisle  & 
Carlisle,  for  respondent. 

WOODS,  J.  The  defendant  issued  an  acci- 
dent insurance  policy  to  J.  R.  Hagins,  a  fire- 
man on  the  Southern  Railway.  The  date  of 
the  policy  was  August  20,  1903,  and  to  pro- 
vide for  payment  of  the  premiums  the  de- 
fendant took  orders  from  Hagins  on  the 
Southern  Railway  Company  for  $5  for  each 
of  the  months  of  September,  October;  No- 
vember, and  December,  to  be  paid  out  of  his 
monthly  earnings.  The  policy  contains  this 
provision:  "The  payments  specified  in  said 
order  are  premiums  for  separate  and  consec- 
utive periods  of  two,  two,  three,  and  five 
months,  and  each  shall  apply  only  t»  its  corre- 
sponding insurance  pe]:lod.  No  claim  for  injur- 
ies sustained  during  any  period  for  which  Its 


respective  premium  has  not  been  actually 
paid  in  full  shall  be  valid  under  this  policy, 
except  in  case  of  just  claim  for  injuries  sus- 
tained before  the  end  of  the  week  or  montb 
from  the  wages  of  which  the  first  premium 
is  to  be  deducted,  as  provided  in  said  or- 
der." There  are  similar  stipulations  in  the 
application  for  insurance  and  in  the  order 
on  the  railroad  company  for  monthly  pay- 
ment of  the  premiums.  Hagins  was  acci- 
dentally killed  October  28, 1903,  and  his  wife, 
the  beneficiary,  brought  this  action  on  the 
policy.  The  defense  was  that,  though  the 
order  for  monthly  payments  from  wages 
was  filed  with  the  railroad  company  and  pay- 
ment demanded,  the  company  refused  to  pay 
the  installment  of  $5  for  the  month  of  Sep- 
tember; Hagins  having  earned  for  that 
month  only  $2.60,  and  for  this  reason,  under 
the  provision  of  the  policy  above  quoted, 
the  insurance  was  at  an  end,  and  the  com- 
pany not  liable.  The  verdict  was  for  the 
defendant.  The  exceptions  charge  error  in 
the  admission  of  testimony,  in  instructing^ 
the  jury,  and  in  refusing  a  new  trial. 

1.  The  circuit  judge,  after  reading  the  stip- 
ulation of  the  policy  which  was  in  contro- 
versy and  which  we  have  quoted  above,  char- 
ged the  juiy:  "If  you  find  that  this  is  the 
agreement,  that  provides  that  if  any  of  those 
insurance  periods  are  not  paid  according  to 
the  terms  that  the  policy  lapses.  That  is 
what  it  provides^  if  you  find  that  this  is  the 
agreement."  The  plaintiffs  position  as  to 
this  instruction,  that  the  term  "injuries" 
used  in  this  provision  of  the  policy  does  not 
refer  to  injuries  resulting  in  death,  and  that, 
the  accident  having  produced  death,  the  in- 
surance company  is  liable  to  the  beneficiary 
at  all  events  without  respect  to  this  stipu- 
lation, is  untenable,  because  the  contract  by 
its  terms  expressly  embraces  death  resulting 
solely  from  injuries. 

The  circuit  judge  charged  at  plaintiff's  re- 
quest: "Where  a  party  gives  an  order  for 
the  premium  and  the  same  Is  returned  not 
pedd,  good  faith  requires  the  insurance  com- 
pany to  notify  the  party  that  his  order  has 
not  been  paid  before  it  can  insist  on  a  for- 
feiture for  nonpayment,"  but  with  the  'modi- 
fication, "unless  there  is  some  stipulation  in 
the  agreement  that  does  away  with  the  ne- 
cessity for  that  notification."  The  plaintiff 
submits  the  request  should  have  been  chai^ 
ged  without  modification.  We  think  the  cir- 
cuit judge  was  right  in  his  view  of  the  law. 
Bvidence  was  admitted  tending  to  prove 
that  for  the  month  of  September  the  insured 
only  earned  |2.60,  and  for  that  reason  the 
railroad  company  refused  to  pay  his  order  of 
$5  premium  for  the  first  insurance  period  of 
two  months.  Nothing  can  be  clearer  than 
that  by  each  of  the  three  papers  which  cov- 
ered the  entire  negotiation  and  contract  It 
was  agreed  the  insurance  for  each  period 
was  to  depend  on  the  actual  payment  of  the 
orders  on  the  railroad  company  out  of  the 
earnings  of  the  Insured  for  the  months  speci- 
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fled.  The  caee  is  thus  dlstlngalshed  from 
Stepp  V.  Association,  87  S.  O.  417,  16  S.  B. 
134,  and  Dargan  v.  Assurance  Society,  71  S. 
a  359,  51  S.  E.  125;  and  if  a  note  bad  been 
given  for  the  premium  under  such  a  stipu- 
lation, and  not  paid,  the  policy  would  have 
failed,  Thompson  v.  Insurance  Co.,  104  U. 
S.  257,  26  L.  Ed.  765.  The  general  rule,  how- 
ever, is  that  when  a  check  or  order  is  taken 
for  the  premium,  even  where  it  is  agreed  the 
policy  shall  not  be  effective  until  it  is  paid,  it 
is  the  duty  of  the  insurer  to  use  due  dili- 
gence to  collect  it  Whether  it  is  his  duty  to 
give  notice  of  nonpayment  and  return  the  or- 
der or  check  depends  upon  the  circumstances 
and  the  relation  of  the  parties.  Here  the 
orders  were  on  credits  which  the  insured  ex- 
pected to  have  with  his  employer,  but  which 
he  well  knew  never  would  exist  except  for 
wages  actually  earned  by  his  labor.  If  he 
neglected  to  perform  the  labor  tot  the  month 
mentioned  in  the  order,  he  could  not  fall  to 
know  that  the  order  was  worthless.  Even  if 
he  bad  credit  for  labor  performed  for  some 
period  other  than  that  embraced  in  the  order, 
this  would  not  have  been  available,  because 
the  railroad  company  had  no  right  to  apply 
his  wages  except  as  he  directed,  and.  If  it 
had  done  so,  it  would  have  had  no  defense 
against  his  demand  for  the  wages  for  any 
month  except  that  mentioned  in  the  order. 
To  hold  that,  though  the  insured  failed  to 
earn  the  wages  upon  which  he  gave  the  oiv 
der,  yet  it  was  necessary  that  the  insurance 
company  should  give  him  notice  of  his  fail- 
ure and  the  consequent  nonpayment  of  his 
order,  would  be  to  strike  down  the  business 
in  which  the  defendant  is  engaged  and  de- 
prive those  employed  in  the  lower  grades  of 
railroad  service  of  the  opportunity  to  insure. 
They  constantiy  change  from  place  to  place, 
and  it  would  be  an  impracticable  business 
enterprise  for  an  insurance  company  to  in- 
sure them  on  the  credit  of  wages  to  be  earn- 
ed, if  npon  every  failure  to  earn  the  wages 
the  company  should  be  required  at  its  peril 
to  find  them,  notify  them  of  that  which  they 
already  knew,  and  return  the  order.  The 
plaintiff  was  therefore  not  entitied  to  the 
unqualified  instruction  that  the  defendant 
could  not  avail  itself  of  the  defense  of  non- 
payment of  the  order  without  proof  of  notice 
to  insured  of  nonpayment  This  view  is  sup- 
ported by  a  number  of  welNconsidered  cases. 
1  Cyc.  242;  Bane  v.  Travellers'  Ins.  Co.  (Ky.) 
4  S..W.  787;  McMahon  v.  Travellers*  Ins. 
Co.  (Iowa)  42  N.  W.  179;  Insurance  Co.  v. 
Walker  (Ark.)  53  S.  W.  675;  Assurance  Cor- 
poration V.  Rochelle  (Tex.  Civ.  App.)  35  S.  W. 
869;  Beed  v.  Ins.  Co.  <Ga.)  43  S.  B.  433;  Lan- 
dis  V.  Insurance  Co.  (Ind.  App.)  83  N.  E. 
989. 

The  cases  relied  on  by  appellant  are  not  in 
conflict  with  this  conclusion.  In  Benefit  As- 
sociation V.  Jackson  (111.)  2  N.  B.  414,  it  was 
held  the  evidence  showed  the  order  was  ac- 
tually accepted  as  payment  and  that  it  was 
refused  for  lack  of  funds  by  mistake  of  the 


paymaster  of  the  railroad.  In  Bury  v.  In- 
surance Co.  (Tenn.)  14  S.  W.  929,  10  L.  B.  A. 
534,  the  stipulations  in  the  policy,  applica- 
tion, and  order  here  present  do  not  appear, 
and  the  decision  was  placed  on  the  peculiar 
circumstances  under  which  the  policy  was 
taken  and  the  failure  of  the  insurance  com- 
pany to  show  that  there  was  nothing  due  in- 
sured applicable  to  the  order.  It  was  held 
in  Lyon  v.  Insurance  Co.  (Mich.)  54  Am.  Bep. 
354,  that  the  wages  being  earned  and  fallm-e 
to  pay  the  order  being  due  to  mistake  of  the 
railroad  company,  the  insured  was  entitled 
to  notice  of  nonpayment  The  evidence  in 
the  case  now  under  consideration  tends  to 
show  that  the  orders  were  placed  by  the  in- 
surance company  in  the  hands  of  the  railroad 
company,  which  undertook  for  a  commission 
to  collect  them  ftrom  the  wages  specified  if 
earned.  This,  we  think,  established  the  re- 
lationship of  agency  between  the  insurance 
company  and  the  railroad  company,  and  the 
Insurance  company  could  not  escape  liability 
on  the  ground  that  its  agent  had  by  mistake 
failed  to  apply  to  the  insurance  order  the 
wages  in  its  hands  applicable  to  that  pur^ 
pose.  But  under  this  contract  the  plaintiff 
could  not  recover,  unless  the  wages  covered 
by  the  order  given  for  the  insurance  period 
within  which  the  insured  was  killed  had 
been  earned,  or  the  order  had  been  other- 
wise actually  paid,  or  the  company  had  waiv- 
ed this  requirement  of  the  contract  It  was 
not  incumbent  on  the  insurance  company, 
under  the  conditions  of  tiie  contract  and  the 
relations  of  the  parties,  to  give  notice  that 
the  order  for  the  period  within  which  the  in- 
sured was  killed  had  not  been  paid,  if  the 
wages  to  cover  it  had  not  been  earned.  As 
we  understand  the  exceptions  and  argument 
the  question  whether  the  failure  to  provide 
for  payment* of  the  first  order  would  entirely 
annul  the  policy  .and  prevent  recovery  under 
.  It  even  if  the  accidental  death  occurred  dur- 
ing the  second  or  any  other  period,  payment 
of  the  order  for  such  period  being  duly  pro- 
ylded.  Is  not  made  by  the  appeal,  and  as  to 
this  question  we  express  no  opinion. 

2.  The  deposition  of  Walter  C.  Faxon,  a 
witness  on  behalf  of  defendant,  was  admit- 
ted over  the  objection  of  the  plaintiff  that 
the  envelope  In  which  it  was  contained  was 
not  indorsed  as  i^nired  by  the  statute. 
There  was  not  only  an  entire  absence  of  any 
formal  sealing  by  the  ofllcer,  but  there  was 
nothing  whatever  to  indicate  that  the  en- 
velope contained  anything  more  than  an  ordi- 
nary letter  or  other  communication  to  the 
derk  of  the  court  It  was  held  in  Blser  v. 
Bailway  Ck)..  67  S.  O.  428,  46  S.  B.  47,  that 
"when  the  certificate  of  the  notary  public 
taking  the  deposition  shows  that  it  was  re- 
tained by  him  until  it  was  placed  in  the  post 
office  properly  addressed,  and  tiiat  he  per- 
sonally placed  It  in  the  post  ofBce,  it  makes 
no  material  difference  whether  he  prepared 
the  certificate  before  or  after  placing  the 
deposition  in  the  envelope."    But  the  ease  of 
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^Trayers  y.  Jenningi,  89  S.  0.  410,  17  8.  B. 
649,  was  not  oyerruled,  and  there  a  deposi- 
tion was  rejected  for  lack  of  eyldence  of 
-some  formal  sealing  by  the  notary  accompa- 
nying his  signature  on  the  enyelope.  Here 
the  same  conditions  exist,  and  under  the  au- 
thority of  the  case  Just  cited  the  deposition 
should  baye  been  rejected. 

3.  When  the  deposition  of  George  S.  Der- 
'rick,  paymaster  of  the  Southern  Railway 
Company,  was  offered,  plaUitiff  objected  to 
the  following  qoestion:  *<Will  you  kindly 
state  the  amount  due  Mr.  Hagins  for  the 
month  of  September,  1903,  as  appearing  from 
the  official  records  in  your  office?"  It  clear- 
ly appears  from  the  record  that  the  objection 
was  on  the  ground  that  the  question  was  in- 
competent and  irreleyant,  because,  as  plain- 
tiff contended,  the  order  was  accepted  as 
payment  of  the  premium,  and  proof  that 
wages  bad  not  been  earned  sufficient  to  pay 
it  would  be  immaterial.  As  we  baye  already 
endeayored  to  show,  the  contract  does  not 
bear  the  construction  that  the  orders  were 
taken  as  payment 

4.  The  objection  that  the  books  of  the  rail- 
road company  should  baye  been  produced  as 
the  best  eyidence  is  made  for  the  first  time 
in  this  court,  and  it  cannot  therefore  be  con- 
sidered. Springs  V.  R.  R.,Ck>.,  46  S.  C.  104, 
24  S.  B.  166;  Electric  Co.  y.  Blacksburg,  etc., 
Co..  46  S.  C.  75.  24  S.  B.  43. 

5.  If  the  answer  to  the  question  be  regard- 
ed incompetent  as  hearsay,  this  would  not 
ayail  appellant,  as  no  motion  was  made  to 
strike  it  out 

6.  The  plaintiff  next  insists  it  was  error 
to  allow  the  same  witness  to  testify  that  'the 
$2.60  was  not  paid  for  the  reason  that  the 
life  insurance  company  will  not  accept  par- 
tial payments  on  an  installment  due,'*  on  the 
ground  that  the  order  given  by  the  insured 
was  the  best  evidence.  It  is  true  the  writing 
made  by  the  parties,  which  constituted  the 
contract  was  the  best  evidence  of  what  the 
insurance  company  had  a  right  to  do  or  re- 
fuse to  do;  but  we  can  see  no  objection  to 
the  witness  testifying  to  what  it  actually 
did  or  refused  to  do. 

7.  No  objection  was  made  on  the  trial  to 
the  eyldence  referred  to  as  incompetent  in 
the  tenth  exception,  and  therefore  that  ex- 
ception cannot  be  considered. 

The  seventh  exception  is  sustained,  and  all 
the  others  are  overruled. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed. 

(72  S.  C.  IM) 

STATE  V.  ROCHESTER. 

<Snpreme  Court  of  South  Carolina.    July  22, 

1905.) 

1.  Homicids—Pbesumftion  of  Malice. 

Where  the  facts  and  circumstances  attend- 
ing a  homicide  are  disclosed  in  the  evidence,  so 
as  to  draw  a  conclusion  of  malice  or  want  of 
malice  as  one  of  fact,  a  presumption  of  malice 
from  the  killing  does  not  arise. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §  268.] 


2.  Samb^IkstbuotioIIB. 

Where  the  facts  of  a  homicide  were  in  evi- 
dence, so  that  no  presumption  of  malice  would 
arise  from  ihe  fact  of  the  killing,  an  instruction 
that  such  a  presUmt)tion  arose  was  ground  for 
reversal:  the  principle  being  made  applicable 
to  the  facts  in  the  case. 

3.  Same— MuBDEB— Instbuctions. 

An  instruction  that,  if  defendant  intention- 
ally killed  the  deceased,  actuated  by  a  desire  to 
kill  him,  it  was  murder,  was  erroneous,  and 
the  error  was  not  corrected  by  a  subsequent 
charge  as  to  manslaughter. 

4.  Same— Duty  to  Retbeat. 

Where  a  person  on  his  own  premises  is  at- 
tacked by  one  on  a  highway,  he  must  retreat 
before  killing  his  adversary,  if  there  is  a  prob- 
ability of  his  escape  without  loss  of  life  or  seri- 
ous bodily  harm. 

[Ed.  Note. — For  cases  in  tjoint,  see  vol.  26, 
Cent.  Dig.  Homicide,  §§  168-171.] 

6.  Same— Evioence. 

On  trial  for  murder,  evidence  of  a  warning 
given  defendant  that  it  would  be  dangerous  for 
him  to  go  to  the  house  of  deceased  is  admis- 
sible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  §  350.] 

6.  Same— Eviuence. 

Evidence  that  defendant,  on  trial  for  mur- 
der, had  been  requested  to  work  at  a  point  of 
his  farm  distant  from  where  deceased  would  be 
likely  to  pass  on  the  highway,  is  incompetent, 
where  the  reason  for  such  request  was  not  given 
by  the  speaker. 

Appeal  from  General  Sessions  Circuit 
Court  of  Oconee  County;  Joseph  A.  McCul- 
lough,  Special  Judge. 

Indictment  against  Earle  Rochester  for 
murder  of  Walter  Mills.  From  sentence,  de- 
fendant appeals.    Reversed. 

The  following  are  the  exceptions: 
"(1)  Because  the  presiding  judge  erred  In 
charging  the  Jury  as  follows:  *A  great  deal 
has  been  said  and  written  as  explanatory  of 
malice  and  to  illustrate  malice,  and  men  may 
have  different  conceptions  of  -what  that  legal 
term  means.  After  all,  what  is  malice?  It 
is  the  intentional  taking  of  human  life.'  It 
is  respectfully  submitted  that  the  presiding 
Judge  erred  in  giving  this  definition  of  mal- 
ice, and  that  the  same  was  calculated  to  mis- 
lead the  Jury,  because:  (a)  Proof  of  an  ac- 
tual intent  to  kill  does  not  of  itself  show  the 
existence  of  malice,  for  an  intentional  killing 
may  be  excusable,  as  where  it  is  done  in  self- 
defense,  or  it  may  be  only  manslaughter,  as 
where  the  killing  is  done  in  the  heat  of  pas- 
sion caused  by  sufficient  provocation,  (b) 
Intent  to  kill  is  only  evidence  of  malice,  and 
the  existence  of  the  Intent  to  kill  is  material 
as  bearing  on  the  degree  of  the  crime,  (c) 
A  killing  with  malice  is  where  the  act  is  done 
without  legal  excuse,  extenuation,  or  justifi- 
cation; for,  if  there  be  any  legal  excuse,  ex- 
tenuation, or  justification,  the  act  is  not 
malicious,  and  the  homicide  is  not  murder, 
though  it  be  done  v^ith  a  settled  purpose  to 
kill,  but  it  will  be,  according  to  circumstan- 
ces, either  manslaughter  or  justifiable  or  ex- 
cusable homicide,  (d)  Malice  is  the  chief 
characteristic — the  grand  criterion — by  which 
murder  is  to  be  distinguished  from  other 
species  of  homicide,  and  in  no  case  does  the 
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intentloiial  taking  of  hnman  life  constitute 
murder  unless  it  is  done  with  malice;  that 
is,  with  a  mind  regardless  of  social  duty  and 
deliberately  bent  on  mischief,  with  a  wicked- 
ness of  disposition,  hardness  of  heart;  cruel- 
ty, or  recklessness  of  consequences. 

"(2)  Because  the  presiding  Judge  erred  in 
charging  the  jury:  'Now,  Mr.  Foreman  and 
gentlemen  of  the  jury,  if  you  believe  beyond 
a  reasonable  doubt  that  the  defendant  inten- 
tionally killed  Walter  Mills,  that  the  purpose 
which  actuated  the  act — that  the  purpose 
which  actuated  the  pulling  of  the  trigger — 
was,  "I  mean  to  kill  him  because  I  want  to 
kill  him,"  if  that  be  the  purpose,  and  that  be 
the  motive,  it  makes  no  difference  what  may 
have  been  the  surrounding  circumstances, 
that  is  murder.'  It  is  submitted  that  his  hon- 
or erred  in  thus  charging,  and  the  same  was 
calculated  to  mislead  the  Jury,  because:  (a) 
Intent  is  thereby  made  Identical  with  malice, 
(b)  Malice  is  a  deliberate  and  well-formed 
purpose  to  take  life  without  Justification  or 
excuse,  (c)  Intent  Is  not  synonymous  with 
malice,  because  if  the  intent  be  to  kill  in  self- 
defense  it  is  not  unlawful,  (d)  Motive  or 
purpose  were  made  equivalent  to  malice, 
whereas  motive  and  purpose  are  evidence 
from  which  malice  may  be  Inferred,  and  the 
absence  of  evidence  suggesting  a  motive  or 
purpose  may  be  considered  in  favor  of  the 
accused,  (e)  The  right  to  take  life  inten- 
tionally in  self-defense,  because  the  accused 
wants  to  protect  himself,  was  Ignored  In  the 
failure  to  state  the  Important  limitation  or 
qualification  to  the  effect  that  the  intentional 
taking  of  life  must  be  without  Justification 
or  excuse,  (f)  It  does  make  a  difference  as 
to  what  may  be  the  surroumdlng  circumstan- 
ces of  a  killing,  for.  If  it  be  inferred  from  the 
surrounding  circumstances  that  the  accused 
took  the  life  of  his  adversary  to  save  his  own 
life,  or  to  save  himself  from  serious  bodily 
harm,  the  killing  is  excusable. 

"(3)  Because  the  charge  of  his  honor  upon 
defendants  ninth  request  to  charge  was  er- 
roneous and  misleading  to  the  Jury.  The  re- 
quest and  charge  are  as  follows:  '  "A  person 
in  the  rightful  possession  of  lands  may  law- 
fully approach  any  person  wrongfully  upon 
the  same,  and  may  order  the  person  tres- 
passing to  quit  the  land,  and,  in  the  event 
of  refusal  so  to  do,  may  use  such  force  as 
may  be  necessary  to  eject  such  trespasser; 
and  if  the  person  in  possession  is  resisted 
by  force  in  the  attempt  to  eject  such  tres- 
passer, he  may  legally  defend  himself  and 
repel  force  by  force,  using  such  force  as  the 
fierceness  of  the  attack  may  render  neces- 
sary to  defend  himself.  When  a  person  Is  on 
his  own  premises  he  may  stand  his  own 
ground.  He  is  not  obliged  to  retreat  but 
may  stand  his  own  ground  and  repel  force 
by  force,  and  not  retreat  but  may  pursue 
his  adversary  until  he  find  himself  out  of 
danger;  and  if,  in  the  confilct  between  them, 
it  becomes  necessary  to  kill  his  adversary, 
such  killing  is  excusable,  and  the  defendant 


should  be  acquitted."  Well,  with  reference 
to  the  ninth  request  I  can't  tell  yon  when, 
how,  or  under  what  circumstances  one  should 
retreat  in  order  to  avoid  taking  human  life. 
Of  course,  a  man  on  his  own  premises  has 
a  greater  right  there  than  anybody  else;  but 
there  might  be  circumstances  which  would 
require  him  to  avail  himself  of  every  reason- 
able way  of  escape  to  avoid  taking  human 
life  on  his  own  premises.  It  Is  a  question  for 
you  to  say,  from  all  the  circumstances  in  the 
case,  whether  or  not  the  defendant  acted  as 
a  man  of  ordinary  firmness  and  reason  would 
have  acted.'  Whereas,  his  honor  should 
have  charged  the  Jury  (a)  that  when  a  man 
is  attacked  on  his  own  premises  he  may 
stand  his  ground,  he  Is  not  obliged  to  retreat, 
but  may  stand  his  ground  and  repel  force  by 
force  and  not  retreat,  for  the  law  recog- 
nizes this  difference  between  being  attacked 
on  one's  own  premises  and  somewhere  else, 
and  the  charge  was  erroneous  in  not  recog- 
nizing this  difference;  (b)  in  charging  that 
there  might  be  circumstances  which  would 
require  him  to  avail  himself  of  every  reason- 
able way  of  escape  to  avoid  taking  human 
life  on  his  own  premises,  without  laying 
down  some  rule  or  principle  that  would  serve 
as  a  guide  In  determining  what  circumstan- 
ces. If  any,  would  require  a  man  to  retreat 
when  attacked  on  his  own  premises;  (c)  leav- 
ing it  for  the  jury  to  say  what  circumstances 
would  require  a  man  to  retreat,  on  his  own 
premises,  without  giving  the  Jury  any  rule 
or  principle,  thus  limiting  or  qualifying  the 
law  of  the  castle,'  and  thereby  leaving  the 
jury  to  determine  both  the  law  and  the  facts 
constituting  such  exertion  or  limitation.  If 
any  there  be. 

"(4)  Because  his  honor  erred  In  ruling  that 
the  witness  John  Hoops  could  not  testify 
that  on  the  Sunday  afternoon  preceding  the 
Thursday  on  which  the  killing  occurred  that 
he  (Hoops)  warned  defendant  Earle  Roches- 
ter, not  to  go  over  there,  meaning  to  Walter 
Mills'  house;  witness  having  told  about 
the  meeting  on  that  Sunday  afternoon  be- 
tween Mills  and  Rochester  at  the  latter's  res- 
idence, 1  '^  >  way  in  which  Mills  approached 
and  left  the  house,  the  manner  of  his  leav- 
ing, and  what  was  said,  the  seeing  of  Walter 
Mills  and  other  men  at  his  house  and  yard 
by  Hoops  and  Rochester  while  in  the  latter's 
garden  a  few  minutes  after  Mills  had  left 
Rochester,  to  all  of  which  the  witness  had 
testified,  for  the  reasons  (a)  that  the  witness 
having  testified  as  to  part  of  conversation, 
it  was  competent  and  relevant  for  him  to 
give  the  whole  conversation;  (b)  It  was  com- 
petent and  relevant  as  tending  to  show  an 
apprehension  of  great  danger  on  the  part  of 
the  defendant  and  therefore  his  good  faith 
in  acting  as  he  did  at  the  time  of  the  fatal 
encounter,  and  to  negative  the  idea  of  mal- 
ice on  the  part  of  the  defendant 

"(5)  Because  his  honor  erred  In  excluding 
the  answer  of  Mrs.  Annie  R,  Rochester  to 
the  question,  'When  did  you  tell  him  to  go 
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up  there?  meaning  to  the  west  end  of  his 
field,  where  defendant  was  at  work,  when 
she  testified  she  saw  Walter  Mills  come  down 
the  hill,  cross  the  bridge,  and  come  on 
through  the  bottom  towards  the  end  of  the 
field  where  defendant  was  then  working; 
Mills  having  thus  returned  in  a  short  time 
after  witness  saw  him  leave  Rochester  in 
the  bottom,  and  heard  Mills  say  he  would 
return  in  a  short  time  and  fix  him  (Roches^ 
ter).  It  Is  respectfully  submitted  that,  the 
witness  having  testified  without  objection 
as  follows:  'I  told  him  (Rochester)  to  come 
to  this  end,  on  the  upper  side  of  the  place, 
•  •  ♦  because  I  didn't  want  any  trouble 
with  him  (Mills)' — ^it  was  competent  and  rel- 
evant for  witness  to  answer  said  question. 
It  was  competent  and  relevant  to  show  such 
sul>stantially  contemporaneous  facts  and  cir- 
cumstances as  were  calculated  to  explain 
or  elucidate  the  entire  transaction,  also  as 
tending  to  show  the  state  of  mind  of  defend- 
ant immediately  before  and  at  the  time  of 
the  fatal  encounter;*  time  being  a  material 
element,  and  it  being  sought  by  said  testi- 
mony to  explain  the  entire  transaction  and 
the  conduct  of  the  parties  immediately  be- 
fore and  at  the  time  of  the  fatal  encounter." 

Jaynes  &  Shelor  and  Stribling  &  Hemdon, 
for  appellant  J.  E.  Boggs  and  the  Assistant 
Attorney  General,  for  the  State. 

GARY,  A.  J.  Upon  the  trial  of  the  defend- 
ant for  murder,  the  Jury  rendered  a  verdict 
of  guilty,  and  he  appealed  upon  exceptions 
which  will  be  set  out  in  the  report  of  the 
case.  His  honor,  the  presiding  Judge,  char- 
ged the  Jury  as  follows:  "The  state  charges 
the  killing  was  murder;  that  is  to  say,  that 
it  was  done  with  malice  aforethought,  either 
expressed  or  implied.  Now,  what  does  that 
mean?  (A  great  deal  has  been  said  and  writ- 
ten as  explanatory  of  malice  and  to  illustrate 
malice,  and  men  may  have  different  concep- 
tions of  what  that  legal  term  means.  After 
all,  what  is  malice?  It  is  the  intentional 
taking  of  human  life.)  And  in  the  investiga- 
tion of  this  question,  therefore,  you  can  see 
you  must  perform  the  somewhat  delicate 
and  difficult  task  in  trying  to  interpret  the 
intention  which  actuated  the  act  (Now,  Mr. 
Foreman  and  gentlemen  of  the  Jury,  if  you 
believe  beyond  a  reasonable  doubt  that  the 
defendant  intentionally  killed  Walter  Mills, 
that  the  purpose  which  actuated  the  act>— 
that  the  purpose  which  actuated  the  pulling 
of  the  trigger — ^was  'I  mean  to  kill  him  be- 
cause I  want  to  kill  him,'  if  that  be  the  pur- 
pose, and  that  be  the  motive,  it  makes  no 
difference  what  may  have  been  the  surround- 
ing circumstances,  that  is  murder.")  That 
portion  of  the  charge  embraced  within  the 
first  parenthesis  is  made  the  basis  of  the 
first  exception,  and  that  part  in  the  second 
parenthesis  of  the  second  exception. 

1.  In  the  case  of  State  v.  Coleman,  6  8. 
G.  185,  the  chTUlt  Judge  charged  that  ''all 


homicide  is  presumed  to  be  malicioos  and 
amounting  to  murder,  until  the  contrary  ap- 
i;>ears  from  circumstances  of  alleviation,  ex- 
cuse, or  Justification,  and  that  it  is  incum- 
bent upon  the  prisoner  to  make  out  such  cir- 
cumstances to  the  satisfaction  of  the  court 
and  Jury,  unless  they  arise  out  of  the  evi- 
dence produced  against  him."  In  disposing 
of  the  exception  assigning  error  in  this 
charge,  this  court  said:  "The  authorities  un- 
doubtedly support  the  proposition  that  the 
law  presumes  malice  from  the  mere  fact  of 
homicide.  4  Black.  Com.  201;  State  v.  Too- 
hey,  MSS.  But  this  presumption  is  not  ap- 
plicable where  the  facts  and  circumstances 
attending  the  homicide  are  disclosed  in  evi- 
dence, so  as  to  draw  a  conclusion  of  malice 
or  want  of  malice  as  one  of  fact  from  the 
evidence.  Presumptions  of  this  class  are 
intended  as  substitutes  in  the  absence  of  di- 
rect proofs,  and  are  in  their  nature  indirect 
and  constructive.  The  best  evidence  of  the 
state  of  mind  attending  any  act  is  what  was 
said  and  done  by  the  person  whose  motive 
is  sought  for.  •  •  •  If  the  evidence  did 
not  warrant  the  conclusion  of  malice,  the 
Jury  should  have  so  found,  unlnfiuenced  by 
any  presumptions  from  the  naked  facts  of 
the  homicide.  ♦  •  •  Where  the  circum- 
stances preceding  and  attending  an  act  of 
this  character  are  full,  as  In  the  present 
case,  the  prisoner  is  entitled  to  the  benefit  of 
any  doubt  that  may  arise,  and  cannot  be 
deprived  of  such  benefit  by  any  presumption 
of  guilt  arising  by  operation  of  law  from 
the  naked  fact  of  the  homicide.  A  charge 
may  be  erroneous,  although  the  propositions 
of  which  it  is  composed  may  severally  be 
conformable  to  recognized  authority,  if  in  its 
scope  and  bearing  in  the  case  it  was  likely 
to  lead  to  a  misconception  of  the  law."  The 
rule  is  thus  stated  in  State  t.  Hopkins,  15 
S.  C.  153,  156:  **There  is  no  doubt  whatever 
of  the  isolated  proposition  that  the  law  pre- 
sumes malice  from  the  mere  fact  of  homi- 
cide, but  there  are  cases  as  made  by  the 
proof  to  which  the  rule  is  inapplicable. 
When  all  of  the  circumstances  of  the  case 
are  fully  proved,  there  is  no  room  for  pre- 
sumption. The  question  becomes  one  of  fact 
for  the  Jury,  under  the  general  principle  that 
he  who  affirms  must  prove,  and  that  every 
man  is  presumed  innocent  until  the  contrary 
appears.  We  cannot  distinguish  this  case 
from  that  of  State  r.  Coleman,  8  a  C.  185." 
These  cases  are  cited  with  approval  in  State 
V.  Ariel,  38  S.  C.  221,  16  S.  B.  779.  It  will 
thus  be  seen  that  the  charge  was  inapplica- 
ble to  the  facts  of  the  case  under  considera- 
atlon;  the  witnesses  having  testified  as  to 
the  facts  and  circumstances  surrounding  the 
homicide. 

2.  It  might  be  that  the  court  would  regard 
the  charge  as  merely  illustrative  of  malice, 
and  that  the  error  was  corrected  in  the  sub- 
sequent charge  as  to  the  different  degrees  of 
homicide  (under  the  cases  of  State  v.  Mur- 
rell,  33  S.  C.  83,  11  S.  E.  682,  and  State  v. 
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McDanlel,  68  S.  G.  3(H,  47  8.  B.  884,  102 
Am.  St  Rep.  661),  bat  for  the  fact  that  ttie 
principle  was  emphasized  and  made  appli- 
cable to  the  facts  In  this  case  in  the  other 
portion  of  said  charge.  The  first  exception 
is  sustained. 

3.  The  principle  announced  in  that  part  of 
the  charge  set  out  in  the  second  exception 
was  intended  to  have  direct  application  to 
the  facts  of  the  case  under  consideration. 
The  defendant  may  have  intended  to  kill  the 
deceased  '"because  he  wanted  to  kill  him," 
and  yet  It  would  not  be  murder  if  he  took 
his  life  under  sudden  heat  and  passion  and 
upon  a  sufficient  legal  provocation.  The  only 
manner  in  which  the  Jury  could  determine 
the  Intention  of  the  defendant  in  committing 
the  homicide  was  by  taking  into  considera- 
tion the  facts  attending  the  killing.  When, 
therefore,  the  presiding  judge  said  to  the  jury 
that  "it  makes  no  difference  what  may  have 
been  tiie  surrounding  circumstances,  that  is 
murder,"  they  were  bound  to  find  the  defend- 
ant guilty  of  that  crime  if  they  were  satis- 
fled  that  the  defendant  *'meant  to  kill  the 
deceased  because  he  wanted  to  kill  him."    It 

.  is  true  the  presiding  judge  afterwards  char- 
ged the  law  applicable  to  manslaughter,  but 
the  charge  as  to  murder  was  just  as  explicit. 
The  jury  had  no  greater  right  to  disregard 
the  charge  as  to  murder  than  that  relative 
to  manslaughter,  and  it  Is  impossible  to  tell 
which  may  have  influenced  them  in  render- 
ing their  verdict  This  exception  Is  sus- 
tained. 

4.  Third  exception:  Immediately  after  the 
language  In  the  exception  modifying  the  re- 
quest the  presiding  judge  also  charged  as 
follows:  "And  I  charge  you,  where  the  pub- 
lic has  used  a  road  20  years  or  more  adverse- 
ly through  the  premises  of  another  person, 
that  the  public  would  acquire  a  right  of  way 
along  that  road,  and  one  traveling  along  that 
road  could  not  be  considered  a  trespasser  to 
adjoining  property  owners;  or,  if  a  man 
traveling  through  your  premises  in  a  path 
has  the  rights  of  a  licensee,  you  would  not 
have  the  right  to  treat  him  as  a  trespasser. 
I  charge  you  that,  subject  to  that  explana- 
tion I  have  given  you,  and  what  I  have  said 
in  my  general  charge."  There  was  testi- 
mony tending  to  show  that  at  the  time  of 
the  difficulty  the  defendant  was  <m  his  own 
premises,  and  the  deceased  on  a  road  used 
by  the  public,  where  he  was  killed.  The 
question  Is  whether  there  was  error  In  the 
charge  that  there  might  be  circumstances 
which  would  require  a  defendant  to  avail 
himself  of  every  means  of  escape  to  avoid 
taking  human  life  on  his  own  premises.  As 
applied  to  the  facts  of  this  case,  the  ques- 
tion is  whether  the  defendant  may  not  have 
been  bound  to  retreat  before  killing  the  de- 
ceased. If  the  defendant  was  on  his  own 
premises  and  the  deceased  on  the  public  road 
at  the  time  of  the  fatal  difficulty.  Some 
courts  have  held  that  one  assaulted  in  a  pub- 
lic street  is  not  bound  to  retreat  before  tak- 


ing measures  to  defend  himself,  because  he 
is  where  he  has  a  lawful  right  to  be.  State 
V.  Bartiett  (Mo.)  71  S.  W.  148,  60  L.  R.  A. 
756.  But  this  doctrine  fs  not  based  upon 
sound  principles,  and  it  never  has  been  recog- 
nized in  this  state.  If  the  defendant  was 
attacked  while  on  his  own  premises  by  the 
deceased,  who  w^s  at  that  time  on  the  pub- 
lic highway,  or  where  he  had  a  right  to  be, 
then  the  defendant  was  bound  to  retreat  be- 
fore taking  the  life  of  his  adversary,  if  there 
was  a  probability  of  his  being  able  to  escape 
without  losing  his  life  or  suffering  grievous 
bodily  harm.  The  reason  Is  that  under  such 
circumstances  he  would  not  have  had  the 
right  to  eject  his  adversary  from  the  place 
where  he  had  a  right  to  be.  The  presiding 
judge  recognized  this  distinction,  and  bis 
modification  of  the  request  was  free  from  ei^ 
ror. 

6.  The  fourth  exception  arose  during  the 
examination  of  John  Hoops,  a  witness  for 
the  defendant  as  follows:  '^Q.  What  did 
you  tell  1dm  about  golilg  over  there?  A.  I 
didn't  say  anything  tt&i,  I  told  him  to  let's 
go  by  Joe  Seabom's  wheat  that  it  was  look- 
ing mighty  fine.  And  we  walked  around 
down  there  and  back  to  the  bridge,  and  when 
we  got  to  the  bridge  I  said:  *Go  home  with 
me.'  And  he  said:  *No;  I  am  going  home. 
I  told  Walter  I  would  go  and  look  at  his 
cow.'  And  I  turned  to  him  and  said:  'Earle 
— '  Objected  to  by  Mr.  Boggs:  I  don't  think 
that  has  anything  to  do  with  the  case.  It 
Is  a  conversation  he  bad  there,  and  it  is  not 
a  part  of  the  res  gestae.  By  the  court:  I 
don't  think  it  is  competent  Mr.  Jaynes,  for 
the  witness  to  detail  any  conversation.  By 
Mr.  Jaynes:  I  think  It  is  competent  for  him 
to  prove  substantive  facts,  what  he  did,  and 
what  occurred  after  seeing  Walter  Mills^  and 
his  manner.  I  think  it  would  be  competent 
for  him  to  say  he  warned  Bifr.  Rochester  not 
to  go  over  there.  By  Mr.  Boggs:  I  don't 
think  it  is  competent  It  is  hearsay.  By  the 
court:  I  don't  think  it  is  competent  Mr. 
Jaynes  excepta"  It  thus  appears  that  the 
witness  was  not  allowed  to  testify,  and  the 
court  does  not  know  what  would  have  been 
his  testimony.  When  objection  cannot  be 
urged  against  a  question  Intended  to  elicit 
Incompetent  testimony,  the  court  cannot 
know  whether  it  is  admissible  until  it  hears 
the  testimony.  If  it  is  incompetent  it  can 
t^en  be  ruled  out  It  seems,  from  the  argu- 
ment of  counsel,  when  objection  was  made, 
that  the  object  of  the  testimony  was  to  warn 
the  defendant  that  it  would  be  dangerous  for 
him  to  go  to  the  home  of  the  deceased. 
Such  testimony  was  calculated  to  influence 
the  conduct  of  the  defendant,  and  make  him 
more  apprehen^ve,  and  would  be  competent 
State  V.  Smith,  12  Rich.  Law,  430;  State  v. 
Thrallkill,  71  S.  C.  186,  60  S.  E.  651;  State 
V.  Dean,  72  S.  O.  74.  51  8.  E.  524. 

6.  Fifth  exception:  It  does  not  appear 
from  the  testimony  that  the  witness  told  the 
defendant  why  she  wanted  him  to  work  on 
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the  upper  side  of  the  place,  nfhe  testimony 
was  therefore  Immaterial,  and  th6  refusal  to 
allow  the  witness  to  answer  the  question  pro- 
pounded was  not  reverslhle  error. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  triaL 

(72  &  C.  328) 

HARMAN  T.  SOUTHEBN  BY. 

(Supreme  Court  of  South  Carolina.     July  18, 
1905.) 

1.  Railboads— Dbed  of  Right  of  Wat— Cow- 
©rmrcTioN. 

A  deed  srantiug  to  a  railroad  ocMnpany  the 
rifht  of  way  o£  sumcient  width  £or  its  tracks, 
not  to  exceed  100  feet  on  each  side,  with  a 
right  to  use  the  earth,  stone,  and  timber  within 
the  tract  for  the  construction  or  extension  of 
the  road,  conveys  such  rights  as  the  railroad 
company  would  be  presumed  to  have  acquired 
under  its  charter  granting  It  the  right  of  emi- 
nent domain. 

2.  VSNDOB     ANU     PtnSOHASKB  —  UNSBOOBDBD 
DEBD---Con8TBUenVB  NOTtOS. 

A  subsequent  purchaser  of  a  tract  of  land, 
the  owner  of  which  had  given  a  deed  to  a  rail- 
road for  right  of  way,  had  constructive  notice 
.of  the  right  of  way  of  the  railroad  company, 
though  the  deed  had  not  beeu  recorded,  from  the 
maintenance  and  operation  of  the  railroad  over 
the  land. 

[Rd.  Note. — ^For  cases  In  point,  see  vol.  4S, 
Cent.  Dig.  Vendor  and  Punihaser,  S  488.] 

8.  Advxbsb  Possession— Ratlboad  Right  of 
Wat. 

Where  a  railroad  eomiMinv  has  an  easement 
for  right  of  way  over  certain  land,  the  owner  of 
the  land  may  use  it  for  any  purposes  subject  to 
the  easement,  and  by  such  use  for  the  statutory 
period  in  a  manner  incompatible  with  its  use 
for  railroad  purposes  a  party  may  obtain  title 
to  a  part  of  the  right  of  way  by  adverse  posses- 
sion. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   Watts,  Judge. 

Action  by  Frederick  Harman  against  the 
Southern  Railway.  From  Judgment  for  de- 
fendant, plaintiff  appeals.    Alfirmed. 

'  The  following  are  plaintifTs  exceptions: 
'*(!)  Because  his  honor  erred  in  charging 
the  jury  as  follows:  'Now,  I. charge  you  as  a 
matter  of  law  that  the  defendant  here,  a 
con>oration  duly  Incorporated  under  the  laws 
of  this  state,  if  it  Is  the  Greenville  &  Colum- 
bia Railroad,  then  under  the  act  of  the 
Legislature  of  1846,  I  believe  it  is,  it  gave 
to  that  railroad  an  easement,  right  of  way, 
over  the  land  of  anybody  it  ran  through  for 
100  feet  on  each  side  from  the  center,  for 
railroad  purposes  aione' — ^thereby  giving  the 
jury  to  understand  that  if  the  Greenville  & 
Columbia  Railroad  Company,  under  which 
the  defendant  company  claimed,  built  or  ran 
its  railroad  through  the  tract  of  land  describ- 
ed in  the  complaint,  it  thereby  acquired  un- 
der the  act  of  1845  (11  St.  at  Large,  p.  348) 
a  right  of  way  over  said  land  for  100  feet 
on  each  side  from  the  center  of  its  road; 
whereas,  he  should  have  charged  them  that 
this  would  have  been  the  case  only  in  the 
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absence  of  any  written  contract  with  the 
owner  of  the  land.  Act  1845  (11  St  at  Large, 
p.  352)  S  11. 

"(2)  Because  his  honor  erred  in  charging 
the  jury  as  follows:  *So,  if  you  believe  that 
the  Greenville  &  Columbia  or  Columbia  & 
Greenville  Railroad  ran  through  the  land 
which  Harman  now  claims  that  he  is  the 
owner  of,  and  that  they  built  that  road  un- 
der the  charter  of  1845,  or  if  they  got  the 
easement  or  right  of  way  from  the  owners 
of  the  land  at  that  time — Harman  does  not 
claim  it  was  his  then,  as  the  deed  he  has  in- 
troduced shows  he  got  the  land  about  1880 
or  1881;  but  if  it  is  the  same  land,  and  If 
the  owners  of  It  in  1845  gave  to  the  Green- 
ville &  Columbia  Railroad  the  right  of  way 
over  there,  and  the  Southern  absorbed  the 
Greenville  &  (Columbia  Railroad,  and  are 
now  the  owners  of  that  railroad,  and  operat- 
ing that  railroad,  I  diarge  you  as  a  matter 
of  law,  while  the  title  to  the  hmd  may  be  in 
Harman,  it  Is  subject  to  the  easement  of  the 
Southern  Railroad.  That  is,  the  Southern 
has  tiie  right  to  100  feet  from  the  center  of 
the  track  for  railroad  purposes* — ^thereby  giv- 
ing the  jury  to  understand  that  if  the 
Greenville  &  Columbia  Railroad  Company  ac- 
quired a  right  of  way  over  said  land  by  con- 
tract with  the  then  owner,  such  right  of  way 
measured  100  feet  on  each  side  of  the  road 
from  the  center  thereof,  without  regard  to 
the  terms  of  the  contract,  and  without  re- 
gard to  whether  it  had  been  recorded,  or 
whether  the  plaintiff,  Harman,  was  charge- 
able with  any  knowledge  or  notice  thereof; 
whereas,  he  should  have  charged  them  that 
in  case  of  a  written  contract  with  the  own- 
er the  extent  of  the  right  of  way  would  in 
the  first  Instance  be  controlled  by  the  terms 
of  the  contract,  but  that  no  such  contract 
wouFd  be  valid  against  a  subsequent  purchas- 
er for  value  without  notice,  unless  recorded. 

'*(8>  Because  his  honor  erred  in  charging 
defendant's  first  request  to  charge,  as  fol- 
lows: 'Under  the  pleadings  in  this  case,  the 
plaintiff  is  required  to  show  that  he  has  such 
title  in  the  land  upon  which  the  fence  in 
question  is  located,  and  right  to  the  posses- 
sion thereof,  as  would  make  the  acts  al- 
lege in  the  complaint,  a  trespass  thereon. 
To  do  so,  he  must  ^ow  that  he  has  title  in 
fee  or  such  an  estate  as  would  give  him  ex- 
clusive right  to  the  use  thereof  as  against 
any  rightful  claim  or  title  of  the  defendant,* 
— ^thereby  giving  the  jury  to  understand  that 
plaintiff  could  not  recover,  unless  his  right 
to  the  use  of  the  land  on  which  the  trespass 
was  alleged  to  have  been  committed  was  ex- 
clusive of  any  right  of  the  defendant  to  the 
concurrent  use  of  the  same;  whereas,  he 
should  have  charged  the  jury  that,  even  if 
the  land  on  which  the  trespass  was  alleged 
to  have  been  committed  lay  within  the  lim- 
its of  the  defendant's  right  of  way,  yet  the 
owner  of  such  land  was  also  entitled  to  use 
ft  for  any  purpose  not  Incompatible  with  de- 
fendant's easement  thereon,  and  that,  if  the 
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illeged  trespass  amounted  to  an  Interference 
with  this  right  of  the  owner,  it  would,  if 
established  by  the  evidence,  entitle  him  to  re- 
cover. 

"(4)  Because  his  honor  erred  In  charging 
defendant's  second  request  to  charge,  as  fol- 
lows: 'Under  the  deed  of  conveyance  of  right 
of  way  from  L.  E.  FoIK  to  Greenville  &  Co- 
lumbia Railroad  Company,  introduced  in  evi- 
dence, I  charge  you  that  said  company,  and 
its  successor  or  successors,  have  the  right  to 
the  use  of  100  feet  on  each  side  of  the  rail- 
road track  through  the  lands  referred  to  In 
said  deed  of  conveyance,  free  from  any  and 
all  obstructions  Inconsistent  with  the  use 
of  same  for  railroad  purposes,  unless  the 
same  be  put  there  with  the  consent  of  said 
railway  company,  or  its  successor  or  suc- 
cessors'— thereby  giving  the  jury  to  under- 
stand that,  under  the  said  deed  of  convey- 
ance from  L*.  E.  Folk,  the  Greenville  &  Co- 
lumbia Railroad  Company,  and  its  successor 
or  successors,  had  a  right  of  way  measuring 
100  feet  on  either  side  of  the  railroad  track, 
absolutely  and  without  regard  to  whether 
a  lesser  width  might  not  have  been  suffi- 
cient, and  also  v^ithout  regard  to  whether 
the  said  deed  had  been  recorded,  or  whether 
the  plaintiff  was  chargeable  with  knowledge 
or  notice  thereof;  whereas,  he  should  have 
charged  them  that  under  said  deed  said 
company  and  its  successor  or  successors  had 
acquired  a  right  of  way  of  such  width  only, 
not  exceeding  100  feet,  as  might  be  sufficient 
for  the  purposes  therein  stated,  but  that  even 
then  such  deed  would  not  be  valid  against 
the  plaintiff,  If  they  believed  from  the  evi- 
dence that  he  was  a  subsequent  purchaser 
of  the  land  for  value  without  knowledge  or 
notice  of  such  deed  of  conveyance. 

'*(5)  For  that  his  honor  erred  in  charging 
the  Jury  defendant's  fourth  request,  as  fol- 
lows: *The  theory  upon  which  title  by  ad- 
verse possession  rests  is  that  such  posses- 
sion for  the  required  time  affords  a  legal 
presumption  that  a  title  has  been  made, 
but  has  been  lost;  but  where  the  party 
against  whom  title  is  asserted  by  adverse 
possession  never  had  the  power  to  make  a 
title,  there  is  no  room  for  such  presumption. 
Now,  as  a  railroad  company  has  no  power 
to  sell  or  alien  any  part  of  its  roadbed, 
track,  or  right  of  way,  it  cannot  be  presum- 
ed that  it  had  done  what  it  never  had  the 
right  to  do.  Therefore  title  by  adverse  pos- 
session cannot  be  acquired  to  such  roadbed, 
track,  or  right  of  way,  or  part  thereof — 
the  error  consisting  in  his  honor's  charging 
the  Jury  that  title  to  any  part  of  the  de- 
fendant's right  of  way  could  not  be  acquired 
by    adverse   possession. 

"(6)  Excepts  because  his  honor  erred  in 
charging  defendant's  ninth  request  as  fol- 
lows: 'The  plaintiff  cannot  acquire  title  by 
adverse  possession  to  the  right  of  way  actual- 
ly covered  by  the  track  of  the  defendant,  or 
to  any  land  or  lands  necessary  to  the  opera- 
tion or  maintenance  of  its  railroad  under  its 


charter* — ^the  error  consisting  In  charging 
that  title  by  adverse  possession  to  any  part 
of  the  right  of  way  or  land  necessary  to  de- 
fendant's railroad  could  not  be  acquired  by 
plainUff." 

Andrew  Crawford  and  J.  S.  Muller,  for  ap- 
pellant. B.  L».  Abney  and  HL  M.  Thomson, 
for  respondent. 

GARY,  A.  J.  The  facts  are  thus  set  out 
in  the  argument  of  the  appellant's  attor- 
neys: 

**This  action  was  commenced  September 
14,  1903,  by  the  service  of  the  summons  and 
complaint  on  the  defendant  The  complaint 
alleges  (paragraph  1)  the  corporate  capacity 
of  the  defendant;  (paragraph  2)  plaintiff's 
ownership  and  possession  of  the  tract  of  land 
described  in  the  complaint;  (paragraph  3)  de- 
fendant's ownership  and  operation  of  the  rail- 
road known  as  the  Columbia  &  Greenville 
Railroad,  running  through  said  tract  of  land; 
(paragraph  4)  the  unlawful  and  willful  en- 
try of  defendant  on  said  tract  of  land,  and 
its  unlawful  and  willful  cutting  down,  dig- 
ging up,  and  destruction  of  plaintiff's  pasture 
fence.  Defendant's  answer  admits  the  aile- 
gatlons  of  paragraph  1  and  paragraph  8  of 
the  complaint,  but  denies  the  allegations  of 
paragraph  2  and  paragraph  4. 

"Plaintiff  introduced  evidence  tending  to 
show  his  title  to  and  ownership  of  the  land 
described  in  the  complaint  under  two  deeds 
of  conveyance  thereof  from  J.  B.  Fellers, 
Judge  of  probate,  dated  in  1880  and  1881,  and 
purporting  to  have  been  made  in  pursuance 
of  a  decree  of  court  for  the  sale  of  the  real 
estate  of  L.  B.  Folk,  deceased;  that  he  had 
a  pasture  on  the  land,  the  railroad  running 
through  the  pasture  on  a  trestle,  and  the 
pasture  fence  of  the  plaintiff  running  under 
the  trestle  between  the  uprights  of  the  tres- 
tle; that  on  or  about  June  20,  1903,  the  pas- 
ture fence  was  torn  down  by  defendant  for 
about  25  or  30  feet  on  each  side  of  the 
track. 

'^Defendant  introduced  the  following  evi- 
dence, to  wit:   . 

"(1)  Deed  of  conveyance,  without  probate 
and  without  certificate  of  record  indorsed 
thereon,  from  L.  E.  Folk,  under  whom  the 
plaintiff  claimed,  to  the  Greenville  &  Co* 
lurabia  Railroad'  Company,  as  follows: 
"  *The  State  of  South  Carolina. 

"'Whereas,  the  Greenville  &  Columbia 
Railroad  Company  are  about  locating  their 
road;  and  whereas,  its  passage  over  the  land 
of  the  undersigned  may  greatly  benefit  them: 
Therefore,  know  all  men  by  these  presents, 
that  the  undersigned,  in  consideration  of  the 
premises,  have  given,  granted,  and  released, 
and  by  these  presents  do  give,  grant  and  re- 
lease, to  the  said  Greenville  &  Columbia  Rail- 
road Company  the  right  of  way  of  sufficient 
width  for  the  track,  cuts,  and  embankments 
of  the  said  road,  as  also  for  turnouts  and  all 
other  extensions  and  enlargements,  or  repair 
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of  tbe  same  fh>m  time  to  time,  not  to  exceed 
100  feet  on  each  side,  with  the  right  to  use 
the  earth,  stone,  and  timber  within  the  said 
tract  for  the  construction,  extension,  or  re- 
pair of  the  same  road.  In  witness  whereof, 
the  undersigned  have  subscribed  their  names 
and  affixed  their  seal  as  of  and  on  the  17th 
day  of  August,  A.  D.  184a 

•*  *L.  E.  Folk.    [li.  S.] 

"  'Signed,  sealed  and  delivered  in  the  pres- 
ence of  Wm.  Spencer  Brown.' 

"(2)  A  number  of  other  deeds,  establish- 
ing a  complete  chain  of  title  from  the  Green- 
ville &  Columbia  Railroad  Company  to 
Southern  Railway  Company;  and  it  was 
agreed  by  counsel  that  said  Southern  Rail- 
way Company  is  successor  to  all  the  rights, 
privileges,  and  franchises  of  Greenville  & 
Columbia  Railroad  Company  and  Columbia 
&  Greenville  Railroad  Company,  Including  the 
right  of  way  and  other  rights  conveyed  by 
the  said  deed  from  L.  E.  Folk  to  the  Green- 
ville &  Columbia  Railroad  Company,  of  date 
August  17,  1848. 

"(3)  The  charter  of  the  Greenville  A  Co- 
lumbia Railroad  Company  (11  St.  at  Large, 
pp.  348-356). 

**The  eleventh  section  of  this  charter  (Act 
1845;  11  St.  at  Large,  p.  352)  reads  as  fol- 
lows: That  in  the  absence  of  any  written 
contract  between  the  said  company  and  the 
owner  or  owners  of  land,  through  which  the 
said  railroad  may  be  constructed,  In  relation 
to  said  land,  It  shall  be  presumed  that  the 
land  upon  which  the  said  railroad  may  be 
constructed,  together  with  one  hundred  feet 
on  each  side  of  the  center  of  said  road,  has 
been  granted  to  the  said  company  by  the 
owner  or  owners  thereof,  and  the  said  com- 
pany shall  have  good  right  and  title  to  the 
same,'  etc. 

•*In  reply,  the  plaintiff,  Harman,  testified 
that  he  never  had  any  knowledge  or  notice 
of  the  deed  from  L.  B.  Folk  to  the  Green- 
ville &  (Columbia  Railroad  Company  concern- 
ing the  right  of  way.  It  also  appeared  in 
evidence,  in  reply,  that  this  deed  had  never 
been  recorded." 

The  Jury  rendered  a  verdict  In  favor  of 
the  defendant,  and  the  plaintiff  appealed  up- 
on exceptions,  which  will  be  incorporated  in 
the  report  of  the  case. 

1.  Our  construction  of  the  deed  is  that  It 
was  the  intention  of  the  grantor  to  convey 
such  rights,  to  the  full  extent,  as  the  railroad 
company  would  be  presumed  to  have  acquir- 
ed under  the  statute.  In  the  absence  of  a 
written  contract  between  the  company  and 
the  owner  of  the  land  through  which  the 
railroad  was  constructed.  The  plaintiff  can- 
not be  regarded  as  a  purchaser  for  valuable 
consideration  without  notice  of  the  railroad 
company's  right  of  way,  because  he  had  ac- 
tual notice  that  the  railroad  was  being  oper- 
ated through  said  land  at  the  time  of  his  pur- 
chase, and  he  had  constructive  notice,  or  is 
presumed  to  have  known,  that  the  company's 
right  of  way,  In  the  absence  of  a  written 


contract,  extended  100  feet  on  each  side  of 
the  center  of  Its  track.  In  any  event,  he  had 
knowledge  of  such  facts  as  were  sufficient  to 
put  him  on  inquiry,  which,  if  pursued  with 
due  diligence,  would  have  led  to  knowledge 
of  the  company's  rights,  and  this  is  the 
equivalent  of  notice. 

2.  The  request  set  out  in  the  third  excep- 
tion must  be  considered  in  connection  with 
that  portion  where  his  honor,  thp  presiding 
Judge,  charged  that,  "if  Harman  is  the  own- 
er of  the  land,  he  had  a  right  to  use  it  for 
pasture  purposes,  or  for  any  purpose  he  saw 
fit  and  proper,  subject  to  the  right  of  the 
railroad  to  operate  its  road  through  there"; 
also,  that  "they  have  no  right  to  go  in  there 
and  destroy  any  property  of  Mr.  Harman, 
they  have  no  right  to  remove  any  property 
In  there,  unless  strictly  for  the  purpose  of 
repairing  and  maintaining  and  operating  that 
roadbed."  When  the  request  which  was 
charged  is  considered  In  connection  with  the 
other  portions  of  the  charge,  it  will  be  seen 
that  it  is  free  from  the  error  assigned. 

These  views  dispose  of  all  the  exceptions, 
except  the  fifth  and  sixth,  which  raise  the 
question  whether  the  plaintiff  could  claim  a 
part  of  the  defendant's  right  of  way  by  ad- 
verse possession.  The  doctrine  is  thus  stat- 
ed in  Railway  Company  v.  Beaudrot,  63  S.  C. 
266,  41  S.  E.  299,  and  affirmed  in  Hill  v. 
Railway,  67  S.  C.  548,  552,  46  S.  B.  486,  487, 
to  wit:  **It  appears  in  the  *case'  that  the  de- 
fendant had  erected,  within  the  alleged  right 
of  way,  a  substantial  fence  inclosing  what 
defendant  claimed  exclusive  of  any  right 
therein  by  plaintiff.  Such  an  assertion  of 
right  to  exclusive  occupancy  of  the  land  is 
not  compatible  with  the  right  of  easement 
belonging  to  the  plaintiff.  If  such  adverse 
holding  should  run  for  the  statutory  period, 
the  easement  would  be  defeated.  We  do  not 
say  that  the  mere  use  or  occupation  of  land 
within  the  right  of  way  acquired  by  a  rail- 
road company  is  such  adverse  use  as  would 
give  currency  to  the  statute  of  limitations, 
unleiss  the  use  Is  Inconsistent  with  the  ease- 
ment; but  we  do  say  that  the  inclosing 
of  land  within  the  right  of  way,  under  a 
claim  of  exclusive  right  to  use  and  occupa- 
tion, and  a  refusal  to  remove  the  inclosure 
after  demand  therefor,  is  some  evidence  of 
the  assertion  of  a  claim,  incompatible  with 
plaintiff's  alleged  easement  which,  under  the 
Issues  raised,  ought  to  have  been  submitted 
to  the  jury."  In  the  case  of  Matthews  v. 
Railway,  67  S.  O.  499,  508,  46  S.  E.  335,  338, 
G5  L.  R.  A.  286,  the  court  had  under  consid- 
eration the  question  whether  the  public  could 
acquire  a  prescriptive  right  to  travel  over 
the  right  of  way  of  a  railroad  corporation, 
and  decided  that  it  could  not.  The  follow- 
ing language  in  that  case  shows  that  it  was 
not  intended  to  affect  the  doctrine  announced 
In  Railway  Co.  v.  Beaudrot,  63  S.  C.  266,  41 
S.  B,  299,  viz.:  **It  should  be  observed,  the 
conclusion  that  the  public  cannot  acquire  a 
way  on  a  railroad  right  of  way  by  prescrlp- 
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tion,  which  Is  founded  on  the  presumption  of 
a  deed,  does  not  imply  that  title  to  portions 
of  the  right  of  way  may  not  be  acquired  by 
adverse  possession,  which  is  founded  on  pos- 
session hostile  to  the  true  owner.  Neither 
adverse  possession  nor  the  doctrine  of  equi- 
table estoppel,  referred  to  in  Crocker  v.  Col- 
lins, 37  S.  C.  333,  16  S.  E.  951,  34  Am.  St 
Rep.  752,  is  Involved  in  this  case."  the  prin- 
ciple settled  in  Railway  Company  v.  Beau- 
drot,  supra,  cannot  be  applied  in  tliis  case, 
for  the  reason  that  there  was  no  testimony 
from  which  it  could  be  inferred  that  the 
plaintiff  had  acquired  a  title  to  the  defend- 
ant's right  of  way  by  adverse  possession. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


072  S.  C.  SOS) 

DU  BOSS  ▼.  KELL  et  al. 

(Supreme  Court  of  South  Carolina.     July  28, 

1905.) 

Pleadino— Sep  ABATE' Causes  of  Action. 

In  an  action  by  an  administratrix,  the 
complaint  alleged  ownership  by  decedent  of  the 
described  land  at  her  death,  leaving  plaintiff 
and  certain  defendants  heirs;  the  imbecility  of 
the  deceased ;  the  control  by  one  of  the  defend- 
ants over  her,  and  his  fraudulent  procurement 
of  a  deed  of  all  the  property;  the  purchase  by 
such  defendant  of  the  interests  of  certain  of  the 
heirs;  his  execution  of  a  deed  to  certain  of  the 
other  defendants  who  were  nonresidents,  pur- 
porting to  convey  the  entire  land,  but  in  reality 
conveying  one-third  interest  only;  possession 
since  the  death  of  the  original  owner;  the  re- 
ceipt of  rents  and  profits ;  and  the  commission 
of  waste.  The  relief  sought  was  the  annulling 
of  the  deed,  the  appointment  of  a  receiver,  par- 
tition, and  an  accounting.  Held  to  state  but  a 
single  cause  of  action,  and  that  a  motion  to 
maJKe  the  complaint  more  definite  and  certain 
by  statins  the  causes  of  action  separately  was 
properly  denied. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chester  County;  Watts,  Judge. 

Action  by  Sarah  F.  Ou  Bose  In  her  own 
right  and  as  administratrix  of  Susan  C.  Kell 
against  John  A.  Kell  and  others.  From  re- 
fusal of  motion  to  make  complaint  more  defi- 
nite, defendants  appeal.    Affirmed. 

The  plaintiff,  complaining  ct  the  defend* 
ant,  alleges: 

"(1)  That  heretofore,  to  wit,  on  op  about 
the  24th  day  of  December,  1902,  Susan  d, 
Kell,  late  of  the  county  of  Chester  and  state 
of  South  Carolina,  departed  this  life,  seised 
In  fee  and  possessed  of  the  following  de- 
scribed lands  and  tenements,  to  wit:  (1)  All 
that  certain  tract;  parcel,  or  plantation  of 
land  lying,  being,  and  situate  In  the  county 
and  state  aforesaid,  known  as  the  'Old  Kell 
Home  Place,'  containing  1,300  acres,  more 
or  less,  and  bounded  as  follows:  *  *  *  (2) 
All  that  certain  parcel,  tr^ct,  or  plantation  of 
(and,  situate,  lying,  and  being  In  the  county 
and  state  aforesaid,  known  as  the  'Rocky 
Creek  Place,*  and  located  •  ♦  *.  (3)  All 
that  certain  parcel,  piece,  or  tract  of  land  ly<- 
ing,  being,  and  situate  in  the  county  and 
State  aforesaid,  known  as  the  'Parish  Place^* 


containing  100  acres,  more  or  less^  and 
bounded  *  *  *;  and  leaving  as  her  heirs 
at  law  the  plaintiff,  Sarah  F.  Du  Bose,  and 
the  defendants  Susan  A.  Boylston  and  Eu- 
nice R.  Cloud. 

"(2)  That  the  said  Susan  0.  Kell  was  the 
wife  of  B.  E.  Kell,  the  elder,  also  late  of 
said  county  and  state,  who  predeceased  his 
wife  and  departed  this  life  on  the  8th  day 
of  August,  1902,  leaving  of  force  his  last  will 
and  testament,  which  was  duly  admitted  to 
probate  by  the  probate  court  for  Chester 
county,  on  the  20th  day  of  September,  1902, 
and  by  which  will  he  devised  all  his  proper- 
ty, real  and  personal,  unto  his  wife,  the  said 
Susan  C.  Kell»  for  life,  and  after  her  death 
to  his  nephew.  Dr.  B.  E.  Kell,  also  late  of 
said  county  and  state,  and  appointed  his  said 
nephew.  Dr.  B.  B.  Kell,  executor  of  his  said 
will. 

"(3)  That  at  the  time  of  the  marriage  of 
the  said  B.  B.  Kell  and  the  said  Susan,  and 
up  to  the  time  of  his  death,  the  said  B.  £. 
Kell  had  no  property  of  his  own,  and  no 
business  or  occupatlen  which  produced  any 
Income,  but  lived  with  bis  said  wife  and  up- 
on her  property,  devoting  his  entire  time  to 
the  management  and  care  thereof. 

••(4)  That  at  the  time  of  her  death,  and  for 
many  years  previous  thereto,  and  also  previ- 
ous to  and  at  the  time  of  the  death  of  her 
said  husband,  the  said  Susan  C.  Kell  was 
In  weak  bodily  health,  had  lost  her  mind, 
was  blind  and  an  Imbecile,  and  was  attended 
during  this  time  by  the  said  Dr.  B.  E.  Kell, 
her  said  husbands  nephew,  as  her  physician; 
and  during  the  last  few  years  of  her  life 
she  was  placed  by  the  said  Dr.  B.  E.  Kell  and 
her  said  husband  undec  the  control  and  in 
the  care  of  relatires  and  friends,  who  kept 
her  under  restraint  and  away  from  her  home, 
under  the  directions  of  her  said  husband  and 
the  said  Dr.  B.  B.  Kelk 

"(5>  That  upon  Information  and  belief 
plaintiff  alleges  that  the  said  Susan  C.  Kell 
left  her  will  of  force,  by  which  she  devised 
the  whole  of  her  estate,  both  real  and  per- 
sonal, to  her  husband,  the  said  B.  B.  Kell, 
but  that  said  will  was  never  probated  or  put 
on  record;  and.  If  the  same  exists,  plaintiff 
avers  It  is  inoperative  and  Ineffectual  to  pass 
any  estate  or  Interest  in  the  said  lands  here- 
inabove described  to  the  said  B.  E.  Kell,  her 
husband,  by  reason  of  the  fact  that  the  said 
B.  E.  Kell  predeceased  the  said  Susan  C. 
Kell,  the  testatrix,  and  the  devises  and  lega« 
cies  therein  named  lapsed. 

"(6)  That  after  the  death  of  the  said  B. 
E.  Kell  the  said  Dr.  B.  B.  Kell.  who  was 
the  nephew  of  the  said  B.  B.  Kell,  the  elder, 
and  his  executor,  and  had  for  a  number  of 
years,  and  ever  since  he  was  a  boy,  resided 
in  the  family  of  the  said  B.  E.  Kell,  took  pos- 
session of  all  of  the  property,  real  and  per- 
sonal, of  the  said  Susan  C.  Kell,  and  man- 
aged and  controlled  it,  ostensibly  for  her 
benefit  and  in  her  behalf. 

**^7)  That    upon    iaiformation   and    belief 
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plaintiff  alleges  tbat  shortly  after  the  death 
of  his  Shid  uncle,  and  while  the  said  Di:.  B. 
£.  Kell  was  in  possession  and  control  of  all 
of  the  property,  real  and  personal,  of  the 
said  Susan  C.  Kell,  and  while  the  said  Susan 
G.  Kell  was  an  Imhecile  and  in  weak  bodily 
health,  and  confined  at  the  bouse  of  one  W. 
C.  Brown,  away  from  her  home  and  where 
she  had  been  placed  for  that  purpose  by  the 
said  Dr.  B.  E.  Kell  and  his  said  uncle,  the 
said  Dr.  B.  E.  Kell  being  at  the  time  the 
physician  of  the  said  Susan  C.  Kell»  and  well 
knowing  her  to  be  incapable  of  attending  to 
any  business  or  understanding  the  same, 
fraudulently  obtained  from  the  said  Susan 
G.  Kell  a  deed  conveying  to  himself  all  the 
property,  real  and  personal,  which  the  said 
Susan  0.  Kell  owned  or  was  entitled  to, 
which  said  alleged  deed  has  never  been  put 
on  record,  but  is  referred  to  by  the  said  Dr. 
B.  E.  Kell  as  dated  October  27,  1902;  and.  If 
the  same  exists,  this  plaintiff  alleges  it  to 
have  been  obtained  while  the  grantor  was 
under  duress,  while  she  was  an  imbecile  and 
incapable  of  legally  executing  the  same,  and 
that  the  same  is  without  consideration,  fraud- 
ulent, null,  and  void,  and  should  be  set  aside. 

"(8)  That  upon  information  and  belief 
plaintiff  alleges  that  after  the  death  of  the 
said  Susan  G.  Kell  the  said  Dr.  B.  E.  Kell 
continued  in  possession  of  the  said  lajids 
of  the  said  Susan  G.  Kell,  hereinbefore  de- 
scribed, and  that  shortly  before  bis  death,  to 
wit,  on  or  about  the  9th  day  of  September, 
1903,  the  said  Dr.  B.  E.  Kell  purchased  the 
interest  of  the  said  Susan  A.  Boylston  and 
of  the  said  Eunice  R.  Gloud,  as  heirs  at  law 
of  the  said  Susan  G.  Kell  in  and  to  the  said 
lands  hereinabove  described,  their  said  inter- 
ests being  one-third  Q/k)  undivided  interest 
therein,  each  taking  conveyance  of  the  said 
interest  of  Susan  A.  Boylston  to  himself,  and 
of  the  Interest  of  the  said  Eunice  B.  Cloud 
to  liis  sister,  the  defendant  C.  Cloud  Kell, 
but  that  none  of  said  deeds  have  been  put 
on  record. 

''(9)  Upon  information  and  belief  plaintiff 
alleges  that  the  said  Dr.  B.  E.  Kell  died  on 
October  30,  1903,  and  tliat  shortly  before  his 
death  he  executed  a  'conveyance,  upon  the 
consideration  of  love  and  affection,  by  which 
he  attempted  to  convey  all  of  said  lands  to 
his  brothers  and  sisters,  the  defendants  John 
A.  Kell,  W.  R.  Kell,  S.  H.  Kell,  D.  H.  Kell, 
T.  G.  Kell«  C.  Gk>ud  Kell,  and  Eunice  Sarah 
Keil,  which  said  deed  was  not  recorded  until 
November  20,  1903,  and  which  deed.  If  valid, 
is  effectual  to  pass  only  the  one-third  inter- 
est in  the  said  lands  conveyed,  as  this  plain- 
tiff is  informed,  by  the  said  Susan  A.  Boyl- 
ston to  the  said  Dr.  B.  E.  Kell. 

"(10)  That  plaintiff  in  her  own  right,  and 
the  said  defendants  John  A.  Kell,  W.  R.  Kell, 
S.  H.  Kell,  D.  H.  KeU,  T.  G.  Kell,  O.  Cloud 
Kell,  and  Eunice  Sarah  Kell,  are  tenants  in 
common  of  the  aforesaid  premises;  the 
shares  of  each  therein  being  as  follows: 
Plaintiff  is  entitled  to  one-third  G^)  undivid- 


ed interest  therein  in  fee,  and  the  defendant 
0.  Cloud  Kell  to  eight  twenty-firsts  {•/n)  in- 
terest therein,  and  each  of  the  following  de- 
fendants to  one  twenty-first  (Vsi)  undivided 
interest  therein,  to  wit,  John  A.  Kell.  W.  R, 
Kell,  S.  H.  Kell,  D.  EL  Kell,  T.  G.  Kell,  and 
Eunice  Sarah  Kell. 

"(11)  That  the  plaintiff  and  the  said  de- 
fendants John  A.  Kell,  Ww  R.  Kell,  S.  II. 
Kell.  D.  H.  Kell,  T.  G.  Kell,  O.  Cloud  Kell. 
and  Eunice  Sarah  KeU,  own  no  other  lands 
in  common  in  this  state,  so  far  as  plaintiff  is 
informed  and  believes  and  Is  advised,  but 
this  plaintiff  alleges  that  the  said  Susan  C. 
Kell  owned  a  life  estate  only  in  the  follow- 
ing described  lands  and  tenements  situate, 
lying,  and  being  in  the  said  county  and  state, 
to  wit:  *  ♦  ♦;  which  said  lands,  plain- 
tiff alleges,  upon  the  death  of  the  said  Susan 
C.  Kell  passed  to  this  plaintiff  and  her  sis- 
ters, the  defendants  Susan  A.  Boylston  and 
Eunice  R.  Cloud,  as  tenants  in  common,  and 
as  such  they  are  each  entitled  to  one-third 
(H)  undivided  Interest  thereof  in  fee,  and 
that  the  plaintiff  and  the  said  Susan  A.  Boyl- 
ston and  Eunice  R.  Cloud  own  no  other  lands 
in  common  in  this  state,  so  far  as  plaintiff 
is  informed  or  believes. 

"(12)  That  on  the  19th  day  of  September, 
1903,  plaintiff  was  duly  appointed  administra- 
trix of  the  estate  of  the  said  Susan  C.  Kell, 
and  that  all  claims  against  the  said  estate 
that  have  been  presented  to  this  plaintiff 
have  been  paid,  and  there  are  now  outstand- 
ing against  the  said  estate  bo  debts,  so  far 
as  this  plaintiff  is  informed. 

"(13)  Upon  information  and  belief  plain- 
tiff alleges  that  shortly  after  the  death  of  the 
said  Susan  C.  Kell  the  said  Dr.  B.  E.  Kell, 
being  In  possession  and  control  of  all  of  the 
said  lands  hereinabove  described,  and  of  the 
stock,  farming  utensils  and  implements,  prov- 
ender, and  stock  of  grain,  etc.,  thereon,  and 
belonging  to  the  said  estate,  rented  the  said 
home  place,  together  with  the  stock,  provi- 
sions, farming  implements,  and  machinery 
thereon,  to  one  Wm.  A.  Gladden,  for  the 
year  1903,  at  and  for  the  rental  of  one-half 
of  all  the  crops  raised  upon  the  said  lands; 
and  that  the  said  Dr.  B.  E.  Kell  also  rented 
out  the  remainder  of  the  lands  which  the 
said  Susan  C.  Kell  owned,  including  the  said 
Fishing  Creek  Place,  the  rental  upon  which 
said  Fishing  Creek  Place  amounted  to,  as 
this  plaintiff  is  informed  and  believes,  six 
bales  of  cotton;  and  that  the  defendants  the 
brothers  and  sisters  of  the  said  Dr.  B.  E. 
Kell  collected  and  received  and  appropriated 
to  their  own  use  the  entire  rents  from  the 
said  lands;  and  plaintiff  avers  that  they 
should  account  and  pay  over  to  this  plaintiff 
her  proper  share  or  proportion  thereof. 

"(14)  Upon  information  and  belief  plain- 
tiff alleges  that  all  of  the  defendantif  the 
brothers  and  sisters  of  the  said  Dr.  B.  E. 
Kell,  deceased,  are  nonresidents  of  this  stnto, 
and  all  reside  in  the  state  of  North  Carolina, 
except  the  defendant  W.  R.  Kell,  who  resides 
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In  the  state  of  Mississippi,  and  that  the  said 
defendants  own  no  other  property  In  this 
state  other  than  their  Interest  in  the  said 
estate  of  the  said  Susan  O.  Kell,  and  that 
despite  the  notice  in  writing  given  by  this 
plalntiir  to  the  tenants  upon  the  said  lands 
not  to  pay  over  the  said  rents  for  the  year 
1903  to  the  said  defendants,  the  said  defend- 
ants, or  their  agents,  came  down  with  their 
wagons  from  North  Carolina,  and  seized  and 
carried  away  all  of  the  rents  for  the  year 
1908,  and  took  them  out  of  this  state,  and, 
if  permitted  to  make  away  with  the  rents 
for  the  present  year,  which  are  fast  accru- 
ing, this  plaintiff  will  suffer  irreparable  loss 
and  injury. 

"(15)  Upon  information  and  belief  plaintiff 
alleges  that  for  a  number  of  years  there  has 
not  been  upon  the  said  Home  Place  of  the 
said  lands  hereinabove  described  more  than 
enough  woodland  and  timber  for  the  ordinary 
purposes  and  keeping  of  said  plantation,  and 
that  despite  this  fact  the  said  defendants  the 
brothers  and  sisters  of  the  said  Dr.  B.  B. 
Kell  have  suffered  a  tenant  upon  the  said 
place  to  erect  and  run  a  sawmill,  and  to 
cut  and  saw  up  a  considerable  quantity  of 
the  said  timber,  and  the  same,  or  a  large  por- 
tion thereof,  to  sell  and  dispose  of,  and  to 
commit  waste  upon  the  said  Home  Place. 

"(16)  Upon  Information  and  belief,  that  a 
reasonable  and  fair  rental  value  of  the  said 
Home  Place  Is  about  85  bales  of  cotton, 
weighing  500  pounds  each,  per  annum,  but 
that  the  said  defendants  the  brothers  and 
sisters  of  the  said  Dr.  B.  £.  Kell,  now  de- 
ceased, have  rented  the  said  Home  Place  to 
the  said  Wm.  A.  Gladden  for  the  year  1904 
for  only  20  bales  of  cotton,  and  that  the  said 
lands  are  not  being  rented  for  their  full 
value,  whereby  this  plaintiff  is  suffering  ir- 
reparable Injury. 

"Wherefore  plaintiff  prays  (1)  that  a  re- 
ceiver be  appointed  to  take  charge  of  the 
said  lands,  and  to  preserve  and  manage  the 
same,  pending  the  final  determination  of  this 
action,  and  to  preserve  the  same  from  waste, 
to  collect  the  rents  accruing  therefrom,  pay 
the  taxes  thereon,  to  procure  tenants  for  the 
same  for  the  ensuing  year,  and  that  in  the 
meantime  the  said  Wm.  A.  Gladden  and  the 
other  tenants  upon  the  said  lands  be  enjoin- 
ed and  restrained  from  committing  any 
waste  thereon,  and  from  paying  over  the 
rents  for  the  present  year  to  the  defendants, 
or  any  of  them,  or  to  any  person  other  than 
the  said  receiver  so  to  be  appointed:  (2)  that 
the  deed  alleged  to  have  been  made  by  the 
said  Susan  C.  Kell  to  the  said  Dr.  B.  B.  Kell 
be  declared  null  and  void,  and  that  the  same 
be  delivered  up  to  be  canceled;  (3)  that  the 
said  defendants  John  A.  KeW,  W.  R.  Kell,  S. 
H.  Kell,  D.  H.  Kell,  T.  G.  Kell.  0.  Cloud  Kell, 
and  Bunice  Sarah  Kell  do  account  to  this 
plaintiff,  and  pay  over  to  her  one-third  of 
all  of  the  rents  arising  from  the  said  lands 
for  the  year  1908,  and  of  such  portion  of 
Che  rents  for  1904  as  the  said  defendants 


may  have  received;  (4)  that  the  said  lands 
be  partitioned  between  the  plaintiff  in  her 
own  right  and  the  several  defendants  in  the 
proportions  as  hereinbefore  alleged,  or,  in  case 
that  should  be  found  impracticable,  that  the 
said  lands  be  sold  under  the  order  of  this 
court,  and  the  proceeds  thereof  be  divided 
between  the  plaintiff  and  the  several  defend- 
ants as  the  interests  of  said  parties  shall  be 
determined;  (5)  for  such  other  and  further 
relief  as  plaintiff  may  be  entitied  to,  and  for 
the  costs  of  this  action." 

From  order  refusing  motion  to  make  com- 
plaint more  definite  and  certain  by  stating 
causes  of  action  separately,  defendants  ap- 
peal. 

J.  H.  Marion,  Glenn  &  McFadden,  and 
Caldwell  &  Gaston,  for  appellants.  Halcot 
P.  Green  and  Henry  &  McLure,  for  respond- 
ent 

WOODS,  J.  The  defendants  made  a  mo- 
tion to  require  the  complaint  to  be  made  more 
definite  and  certain  "by  setting  out  each 
cause  of  action  contained  in  said  complaint 
separately,  duly  and  dlstinctiy  denoted  and 
numbered  as  such,  and  each  containing  a 
plain  and  concise  statement  of  the  facts 
constituting  such ,  cause  of  action,  without 
redundancy  or  unnecessary  repetition."  The 
appeal  is  from  an  order  refusing  the  mo- 
tion on  the  ground  that  only  one  cause  of 
action  was  stated  in  the  complaint.  There 
is  no  room  for  doubt  as  to  the  correctness 
of  the  view  of  the  circuit  judge.  In  brief, 
the  complaint  alleges:  Mrs.  Kell's  owner- 
ship of  the  land  described;  her  death,  leav- 
ing as  her  heirs  the  plaintiff,  the  defendants 
Mrs.  Boylston  and  Miss  Cloud;  the  im- 
becility of  Mrs.  Kell;  the  control  of  Dr.  B. 
B.  Kell  over  her,  and  his  fraudulent  procure- 
ment of  a  deed  from  her,  conveying  to  him 
all  her  property;  the  purchase  after  Mrs. 
Keirs  death  of  the  Interests  of  Mrs.  Boylston 
and  Miss  Cloud  by  Dr.  Kell;  the  execution 
by  Dr.  Kell  of  a  deed,  in  consideration  of 
love  and  affection,  to  certain  of  the  defend- 
ants, his  brothers  and. sisters,  who  are  non- 
residents, purporting  to  convey  the  entire 
land,  but  in  reality  only  cohveying  the  one- 
third  interest  acquired  by  him  from  Mrs. 
Boylston  and  Miss  Cloud;  the  possession  by 
the  defendants  of  the  land  since  the  death 
of  Dr.  Kell;  the  receipt  of  the  rents  and 
profits;  and  the  commission  of  waste  by 
them.  The  relief  sought  is  the  annulling 
of  the  deed  from  Mrs.  Kell  to  Dr.  B.  B.  Kell, 
the  appointment  of  a  receiver,  partition,  and 
account  for  rents  and  profits  and  waste. 

The  facts  alleged,  if  proved,  will  establish 
but  one  primary  right  of  the  plaintiff,  name- 
ly, ownership  of  an  Interest  in  the  land  as 
tenants  In  common  with  the  defendants. 
They  will  establish  but  dne  primary  wrong 
of  the  defendants,  namely,  the  withholding 
of  the  plaintiff's  interest  In  the  land  from 
her  by  means  of  an  alleged  fraudulent  deed. 
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The  right  of  the  plaintiff  to  haye  her  primary 
right  of  ownership  of  an  Interest  In  the  land 
cleared  from  the  obstruction  of  a  fraudulent 
deed,  the  right  to  partition,  the  right  to  rents 
and  profits  and  to  compensation  for  waste, 
are  all  subordinate  rights,  Included  in  the 
primary  right  of  ownership.  The  primary 
wrong  of  the  defendants  is  the  obstruction 
of  the  plaintifTs  right  to  enjoy  the  ownership 
of  her  interest  in  the  land;  and  the  fraudu- 
lent deed,  the  withholding  of  her  share  of 
the  rents  and  profits,  and  the  waste  commit- 
ted by  them  are  only  methods  employed  in 
accomplishing  the  primary  wrong,  and  are 
included  in  It  Pomeroy's  Oode  Remedies,  i 
455;  Threatt  v.  Brewer  Mining  Co.,  49  S.  O. 
95,  26  S.  E.  970;  Smith  v.  Smith,  50  S.  C.  66, 
27  S.  B.  545. 

The  ji]^dgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  afitened« 


a2  S.  C.  251) 

GENERAL  BI/BOTRIO  00.  ▼.  SOUTHERN 

RY. 

(Supreme  Court  of  South  Carolina.     July  28, 

1905.) 

Cabbiebs  —  Delivbby  of  Fbbight  —  Pboouo- 
TiON  OF  Bill  of  Lading. 

Where  freight  wajs  shipped  under  a  bill  of 
lading  with  a  draft  attacbeo  drawn  by  the  ship- 
per, and  the  bill  of  lading  was  **to  the  order 
of"  the  shipper,  "notify"  a  third  party,  the 
carrier  has  no  right  to  deliver  the  freiebt  to 
such  party  without  his  surrender  of  the  bill  of 
lading,  but  could  onlv  deliver  the  same  on  the 
production  of  such  bill  properly  indorsed. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  9, 
■     —      -  "-0,811.] 


Cent  Dig.  Carriers,  §§  310, 

Appeal  from  Common  Pleas  Oircuit  Court 
of  Richland  County;  Purdy,  Judge. 

Action  by  the  General  Electric  Company 
against  the  Southern  Railway.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

E.  M.  Thomson  and  R*  H.  Welch,  for  ap- 
pellant.   Barron  &  Ray,  for  respondent 

POPE,  O.  J.  This  is  an  action  by  the 
plaintiff,  a  corporation  under  the  laws  of 
the  state  of  New  York,  against  the  defend- 
ant a  corporation  under  the  laws  of  Vir- 
ginia, but  domesticated  in  South  Oarolina, 
for  the  recovery  of  the  sum  of  $230.57.  The 
contest  grew  out  of  a  motor,  of  the  value 
of  $230.57,  transported  from  Schenectady, 
N.  Y.,  to  Columbia,  S.  C.  The  bill  of  lading 
was  to  the  order  of  the  General  Electric 
Company,  notify  Cotton  States  Electric  & 
Machine  Company.  This  bill  of  lading,  to- 
gether with  a  draft  attached  thereto,  was 
drawn  by  the  General  Electric  Company  up- 
on the  Cotton  States  Electric  &  Machine 
Company.  The  draft  was  for  $77.23,  and 
was  received  at  the  Carolina  National  Bank 
at  Columbia,  S.  C,  for  collection,  June  29, 
1903,  and  was  held  by  said  bank  until  July 
13,  1903,  when  it  and  the  bill  of  lading  to 
which  it  was  attached  was  returned  by  said 


bank  to  the  General  Electric  Company,  the 
plaintiff  here.  On  the  29th  of  September, 
1903,  the  plaintiff,  through  its  attorneys,  Bar- 
ron &  Ray,  presenting  the  bill  of  lading  to 
the  defendant,  demanded  the  motor  in  ques- 
tion; but  the  defendant  stated  that  it  could 
not  comply  with  such  demand,  because  it 
had  already  delivered  such  property  to  the 
Cotton  States  Electric  Machine  Company 
without  the  delivery  or  presentation  of  the 
bill  of  lading;  the  latter  promising  after- 
wards  to  deliver  said  bill  of  lading,  which 
promise  was  never  fulfilled.  The  defendant 
also  tendered  the  sum  of  $77.23  to  the  plain- 
tiff, which  it  claimed  should  be  a  full  settle- 
ment betwixt  them,  but  the  plaintiff  de- 
clined to  receive  it  The  plaintiff  thereupon 
brought  this  action,  which  came  on  for  trial 
before  Judge  Furdy  and  a  Jury.  The  plain- 
tiff denied  the  defendant's  right  to  introduce 
the  contract  between  the  plaintiff  and  the 
Cotton  States  Electric  &  Machine  Company 
In  regard  to  this  motor.  Upon  objection,  the 
judge  refused  to  admit  such  contract  in  the 
testimony.  The  defendant  also  sought  to 
introduce  a  declaration  of  one  Laxton,  as 
the  agent  of  said  plaintiff,  the  only  evidence 
of  such  agency  being  the  alleged  agent's 
declaration.  The  judge  refused  to  admit 
such  declaration  of  the  alleged  agent,  there 
being  no  other  testimony  as  to  such  agency 
but  his  own  statement  There  was  also 
some  controversy  at  the  trial  of  the  follow- 
ing part  of  the  defendant's  answer:  "That 
on  that  day  (meaning  the  13th  of  July,  1903), 
the  Cotton  States  Electric  &  Machine  Com- 
pany called  on  this  defendant's  agent  and 
deposited  the  amount  of  said  draft  with  this 
defendant,  and  received  said  machinery. 
That  said  machinery  was  shipped  to  said 
Cotton  States  Electric  &  Machine  Company 
on  a  conditional  sale,  and  said  plaintiff  in- 
tended that  it  should  be  delivered  on  the 
payment  of  the  amount  of  said  draft,  and 
such  delivery  has  caused  no  loss  or  damage 
to  them,  as  their  rights  to  the  property  are 
still  good  under  the  said  conditional  sale. 
That  the  only  adjustment  and  payment  of 
the  claim  presented  by  the  plaintiff  which 
defendant  is  required  to  make  is  to  pay  over 
to  the  plaintiff  the  said  sum  of  $77.23,  which 
defendant  then  and  there  offered  to  do,  which 
offer  plaintiff  refused."  After  the  charge  of 
the  judge  to  the  jury,  it  found  a  verdict  in 
favor  of  the  plaintiff  for  $230.50,  and  after 
entry  thereon  an  appeal  has  been  taken  to 
this  court 

The  first  ground  of  appeal  relates  to  the 
striking  fron^  defendant's  answer  that  clause 
which  set  up  that  on  the  13th  of  July,  1903, 
the  Cotton  States  Electric  &  Machine  Com- 
pany called  on  the  defendant  depositing 
$77.23,  and  received  said  machinery.  All 
this  is  fully  set  forth  in  the  extract  we  have 
already  made.  The  machinery  when  receiv 
ed  by  the  defendant,  and  It  well  knowing 
that  the  same  was  subject  to  the  bill  of 
lading  in  the  plaintiff's  hands,  could  not  be 
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delivered  with  safety  by  the  defendant  to 
the  ODtton  States  Electric  &  Machine  Com- 
pany. The  character  impressed  by  law  Is 
distinct  and  unvarying.  Any  effort  to  sor- 
render  a  shipment  at  variance  with  the  bill 
of  lading  Is  at  the  peril  of  the  defendant 
He  must  be  prepared  to  pay  the  full  value 
of  the  shipment  or  take  upon  himself  the 
burden  of  proving  himself  justified  in  so 
doing.  A  case  in  our  own  books,  to  wit, 
Bank  v.  Railway  Ck).,  25  S.  O.  216,  abun- 
dantly illustrates  the  character  and  legal  ef- 
fect of  a  bin  of  lading  drawn  to  order.  At 
page  222  of  that  case,  Mr.  Justice  Mclver 
said:  '*That  such  a  bill  of  lading,  though  not 
negotiable,  In  the  fullest  sense  of  that  term, 
like  a  bill  of  exchange,  or, .  to  speak  more 
accurately,  although  Its  negotiability  is  not 
attended  with  all  of  the  consequences  result- 
ing from  the  negotiability  of  a  bill  of  ex- 
change, yet  that  it  is  negotiable  in  so  far 
that  by  Indorsement  the  right  to  the  posses- 
sion of  the  goods  mentioned  in  it  passes,  is 
well  settled  by  repeated  adjudications  of 
courts  of  the  highest  authority  and  is  gen- 
erally, if  not  universally,  conceded  by  the 
elementary  writers.  Oonard  v.  Atlantic  In- 
surance Company,  1  Pet  886  [7  L.  Bd.  18&1; 
The  Thames,  14  Wall.  98  [20  L.  Bd.  804]; 
Dows  V.  National  Bxchange  Bank,  91  U.  S. 
618  [28  L.  Bd.  214];  Shaw  v.  Railroad  Com- 
pany, 101  tJ.  S.  557  [26  L.  Bd.  892];  and 
Hieskell  v.  Farmers'  &  Mechanics'  National 
Bank,  89  Pa.  155,  83  Am.  Rep.  745;  Mc^ 
Cants  V.  Wells,  4  S.  C.  881."  Under  these 
circumstances,  It  was  the  duty  of  the  de- 
fendant to  await  the  production  of  the  bill 
of  lading,  and  let  the  Indorsement  thereon 
govern  the  delivery  of  the  shipment  When 
It  is  remembered  that  the  defendant  receiv- 
ed in  cash  only  one-third  of  the  value  of 
the  shipment,  with  no  provision  for  the  two- 
thirds  credit  portion,  it  will  be  very  appar- 
ent why  the  case  of  Witt  et  a!,  v.  Bast  Ten- 
nessee &  W.  N.  O.  R.  Oo.  et  al.  (Tenn.)  41 
S.  W.  1064,  is  not  applicable  to  this  case^ 
for  there  the  money  was  fully  paid,  while 
here  two-thirds  of  the  value  of  the  ship- 
ment was  unpaid  and  unprovided  for.  We 
think  the  circuit  judge  made  no  mistake, 
and  this  first  exception  Is  therefore  over- 
ruled. 

Second.  We  do  not  think  the  circuit  judge 
erred  in  ruling  that  the  contract  made  by 
and  between  the  General  Blectric  Company 
and  the  Cotton  States  Blectric  St  Machine 
Company  was  Irrelevant  When  the  latter 
revised  to  accept  the  papers  transmitted  to 
the  Carolina  National  Bank,  ajid  those  pa- 


pers were  returned  by  said  bank  to  the 
plaintiff,  there  was  an  end  to  the  purchas- 
er's rights  under  the  contract  and  any  proof 
of  what  those  business  relations  were  or 
might  have  been,  had  no  connection  with 
the  plaintiff  and  defendant  The  defendant 
was  already  advertised  that  the  plaintiff  re- 
tain full  control  over  such  shipment  through 
the  bill,  of  lading  to  plaintiff's  order.  This 
grotoid  of  appeal  is  overruled. 

As  to  the  third  ground  of  appeal,  relating 
as  it  does  to  the  competency  of  the  witness, 
Mr.  Beck's  statement,  that  one  Laxton  was 
plaintiff's  agent  by  lAxton's  declaration 
alone,  we  see  no  error  committed  by  the 
circuit  judge.  It  is  well-known  law  that  a 
witness  cannot  establish  his  representative 
capacity  by  his  own  declaration  alone^  and, 
as  this  Is  all  the  defendant  offers  here,  it 
must  fail.    The  third  exception  is  overruled. 

Fourth  ground  of  appeal.  It  is  claimed 
the  court  erred  in  charging  the  jury  as  fol- 
lows: "'If  you  find  that  motor  or  prop- 
erty in  question  was  shipped  under  this  bill 
of  lading,  then  the  Southern  Railway,  If 
the  Southern  Railway  received  it  under  that 
bill  of  lading,  had  no  right,  except  upon  the 
surrender  of  the  bill  of  lading  duly  Indorsed, 
to  deliver  the  property,  unless  ordered  by 
the  plaintiff.  The  Southern  Railway,  de- 
fendant, if  it  connected  itself  with  that  bill 
of  lading  by  receiving  and  agreeing  to  trans- 
port that  property  xmder  It,  or  by  receiv- 
ing and  transporting  it  under  it,  couldn't 
dispose  of  the  property  except  on  the  order 
of  the  plaintUf  in  this  case;  and  if  it  didn't 
have  such  order,  and  took  the  property  and 
disposed  of  it,  or  failed  to  deliver  it  on  the 
order,  the  company  would  make  itself  liable 
for  its  value' — ^because,  under  the  facts  of 
this  case,  the  defendant  was  not  liable  for 
the  amount  of  the  first  Installment  due  for 
said  motor  according  to  the  terms  of  said 
contract,  and  as  represented  by  the  amoimt 
of  the  draft  attached  to  the  bill  of  lading, 
and  because  the  defendant,  under  the  facts 
of  the  case  and  the  intention  of  the  parties, 
did  have  the  right  to  deliver  the  motor  upon 
payment  of  the  first  installment,  $77.28,  as 
provided  in  said  contract  without  the  pro- 
duction of  the  bill  of  lading."  Under  the 
cases  already  cited  herein,  the  defendant.  If 
liable  at  all,  is  liable  for  the  full  value  of 
the  shipment,  and,  as  the  property  shipped 
was  proved  to  be  worth  $280,  the  diarge  of 
the  judge  was  right  This  ground  of  appeal 
is  therefore  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 
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(72  S.  C.  289) 
MAOHBN  ▼.  WESTERN  UNION  TtSM- 
ORAPH  CO. 

(Supreme  Conrt  of  Sooth  CftroIiniL     July  81« 
1905.) 

1.  AppEiJ>-HABifiJB88  Ebkob— Evidence. 

Any  error,  in  an  action  for  delay  in  tbe 
delivery  of  a  telegram,  in  admitting  a  declara- 
tion of  the  sending  agent,  some  time  after,  that 
he  had  promptly  transmitted  it,  is  cured  by 
other  competent  undisputed  evidence  to  the  same 
effect 
Z  Opinion  Evidence. 

On  the  issue  as  to  delay  in  the  delivery  of 
a  telegram,  a  witness  may  give  his  opinion  as 
to  whether  he  could  have  crossed  a  creek  earlier 
than  he  did,  on  a  statement  of  the  fact  on 
which  his  opinion  was  based. 
a.  Telegbam— Delay  in  Delivebt— Mental 
Anguish. 

In  support  of  an  allegation  of  mental  an- 
guish caused  by  failure  to  deliver  a  telegram, 
the  addressee  of  the  message  can  testify  that, 
on  the  death  of  his  father,  he  wished  to  be 
with  his  family. 

4.   TbIAL— NONStJlT. 

In  an  action  to  recover  damages  caused 
by  alleged  negligence  and  willfulness  in  delivery 
o£  a  telegram,  it  is  proper  to  refuse  a  nonsuit 
on  the  whole  case,  if  there  was  evidence  of  neg- 
ligence, though  there  was  none  of  willfulness. 
6.  SAine. 

Under  the  act  of  18d8,  allowing  acts  of 
negligence  and  willful  tort  to  be  commingled 
in  one  statement,  if  no  evidence  has  been  sub- 
mitted on  the  case  based  on  the  willfulness, 
then  the  whole  case  consists  of  a  cause  of  action 
based  on  the  mere  negligence,  and  a  nonsuit 
may  be  granted  on  the  cause  of  action  based 
on  the  willful  tort,  when  without  evidence  to 
sustain  it 
j8.  Tblegbaic— Delay— PuNmvK  Damages. 

In  an  action  for  delay  in  delivering  a  tele- 
gram, where  the  evidence  showed  a  long  delay, 
coupled  with  absence  of  evidence  of  any  real 
attempt  to  deliver  it,  the  question  of  punitive 
damages  for  the  willfulneas  of  defendant  should 
be  submitted  to  the  jury. 

Ai^eal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;  Gary,  Judge. 
^  Action  by  J.  8.  Machen  against  the  West- 
em  Union  Telegraph  Company.  Prom  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Evans  &  Finley  and  Ootbran,  Dean  St 
Cothran,  for  appellant  Simpson  &  Cooper, 
for  respondent 

JONES*  J.  This  action  was  brought  for 
damages  for  negligent  and  willful  miscon- 
duct in  failing  to  deliver  a  telegram  an- 
nouncing the  death  of  plaintiff's  father.  The 
message  was  delivered  to  defendant  com- 
pany at  Houea  Path,  S.  C,  on  August  14th, 
at  about  4  p.  m.,  and  was  transmitted  to 
Laurens  through  one  or  more  relay  offices, 
reaching  Laurens  at  about  5:30  p.  m.  The 
plaintiff  resided  in  the  town  of  Laurens,  and 
had  been  conducting  a  milling  business  there 
for  three  years.  When  the  message  was  de- 
livered to  the  messenger  boy,  he  carried  it 
to  Bentnella  Hotel,  In  said  town,  and  left  It 
with  the  proprietor,  who  receipted  for  it 
and  pigeonholed  it,  thinking  It  was  address- 
ed to  a  Mr.  Meacham,  a  traveling  salesman, 
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who  usually  stopped  at  said  hotel.  Plain- 
tiff received  the  message  five  days  later. 
About  9  o'clock  p.  m.,  on  August  14tb,  plain- 
tiff, having  learned  of  the  death  of  his  fa- 
ther from  another  source,  immediately  start- 
ed by  private  conveyance  for  his  father's 
home  at  Princeton,  about  18  miles  distant 
from  Laprens.  On  his  way  It  was  neces- 
sary to  cross  Rabun  creek;  and  on  reaching 
that  stream  he  found  be  could  not  cross,  it 
having  been  swollen  by  heavy  rains  late 
that  evening.  He  was  thus  compelled  to 
camp  on  the  bank  of  the  creek  until  mid- 
night, when  he  attempted  to  cross,  but  on 
reaching  the  bridge  and  finding  the  water 
dangerous  beyond,  he  camped  on  the  bridge 
the  balance  of  the  night,  exposed  to  the 
weather.  He  reached  his  father's  home  the 
next  morning  In  time  to  attend  the  funeral. 
The  Jury  rendered  a  verdict  for  $225,  and 
defendant  appeals. 

1.  The  first  exception  alleges  error  in  al- 
lowing the  witness,  H.  L.  Machen,  to  testi- 
fy as  to  a  conversation  with  Mr.  Wiles,  the 
agent  of  the  company  at  Honea  Path,  as 
follows:  *'Q.  Did  he  (Mr.  Wiles)  say  he  had 
received  it  (the  message)  from  Mr.  West? 
A.  Yes,  sir.  Q.  And  that  he  sent  it  prompt- 
ly? A*  Yes^  air.*'  The  error  assigned  Is 
that  the  testimony  was  Irrelevant,  and,  be- 
ing a  mere  declaration  of  the  operator,  could 
not  bind  the  company.  The  testimony  was 
relevant,  as  the  delivery  of  the  message  was 
one  of  the  Issues  made  by  the  pleadings. 
Touching  the  admissibility  of  the  declara- 
tions of  agents,  the  general  rule  Is  that  such 
declarations  are  not  admissible  unless  they 
are  made,  not  only  while  acting  within  the 
scope  of  their  authority,  but  also  as  a  part 
of  the  res  gestse.  1  Elliott,  Evidence,  378; 
1  Greenleaf,  Evidence,  S  113;  Piedmont  Mfg. 
Oo.  V.  Railroad  Co.,  19  S.  O.  373;  Petrle  v. 
Railroad  Co.,  27  a  C.  67,  2  S.  E,  837;  Gar- 
rick  V.  Railroad  CJo.,  63  S.  C.  451,  31  S.  E. 
334,  69  Am.  St  Rep.  874;  Crawford  v.  Rail- 
road Co.,  56  S.  C.  145,  34  S.  B.  80;  Gosa  v. 
Railroad  Co.,  67  S.  C.  362,  45  S.  E.  810.  Un- 
der this  rule^  the  declarations  In  question, 
being  a  mere  narrative  of  a  past  occurrence, 
although  In  reference  to  the  receipt  of  a 
telegram,  which  was  a  matter  within  the 
scope  of  his  agency,  were  not  admissible. 
This,  however,  does  not  constitute  reversible 
error,  inasmuch  as  the  fact  of  the  receipt 
of  the  telegram  and  Its  prompt  transmission 
from  Honea  Path  to  Laurens  was  estab- 
lished by  other  competent  and  undisputed 
evidence.     Garrick  v.  Railroad  Co.,  supra. 

2.  The  second  exception  Imputes  error  in 
allowing  plaintiff  to  testify  as  follows:  *'Q. 
Could  you  have  gotten  there  without  en- 
countering this  difficulty?  A.  I  think  so." 
The  error  assigned  being  that  the  testimony 
was  a  matter  of  opinion  about  a  matter  be- 
yond the  knowledge  of  the  witness.  The 
purpose  of  the  testimony  was  to  show  that, 
If  the  message  had  been  promptly  delivered, 
he  would  have  been  able  to  cross  Rabun 


698 


61  SOUTHBASTBBN  RBPORTBB. 


(8.a 


creek  on  his  way  to  his  father's  before  the 
creek  became  impassable.  This  opinion  was 
based  on  the  fact  that  the  mall  rider  had 
crossed  the  stream  that  afternoon,  and  that 
late  that  afternoon  hesLYj,  rains  caused  the 
stream  to  be  swollen.  The  testimony  falls 
within  the  rule  of  the  cases  that  hold  that 
a  nonexpert  witness  may  give  his  opinion 
after  stating  the  facts  upon  which  it  is 
based.  Easier  v.  RaUroad  Oo.,  59  S.  O.  316, 
37  S.  E.  938;  Burnett  v.  Railroad  Ck).,  62  a 
0.  292,  40  S.  E.  679. 

3.  The  third  exception  assigns  error  in  per- 
mitting plainticr,  in  answer  to  a  question  why 
he  wanted  to  be  at  his  father's  house  the 
night  of  August  14th,  to  state  that  it  was 
natural  on  account  of  his  affection  for  his 
father,  and  his  brother  and  sister,  and  as 
a  last  respect  to  his  father.  It  is  objected 
that  the  testimony  was  irrelevant,  and  too 
remote  as  a  basis  for  damages.  The  testi- 
mony was  relevant  to  tne  allegations  of  the 
complaint  as  to  mental  anguish  suffered  by 
reason  of  the  failure  to  promptly  deliver  the 
telegram  which  deprived  him  of  reaching  his 
father's  house  and  being  with  the  family  the 
night  of  August  14th.  Furthermore,  the  com- 
plaint alleged  a  willful  breach  of  duty  on 
the  part  of  defendant,  and  in  this  case  tes- 
timony having  even  a  remote  causal  connec- 
tion between  the  wrongful  act  and  the  in- 
jury sustained  is  competent.  Pickens  v. 
Railroad  Ck>.,  54  S.  0.  498,  32  S.  EI  567;  Marsh 
V.  Telegraph  Co.,  65  S.  O.  436,  43  S.  B.  953. 

4.  The  fourth  exception  alleges  error  in  re- 
fusing to  grant  a  nonsuit  upon  the  whole  ac- 
tion, there  being  no  evidence  either  of  negli- 
gence or  willfulness.  The  cases  are  numer- 
ous to  the  point  that  where  the  complaint 
alleges  damages  as  the  result  of  negligence, 
and  as  the  result  of  willful  misconduct,  a 
nonsuit  cannot  be  granted  as  to  the  whole 
case,  if  there  be  any  testimony  tending  to 
show  damages  as  the  result  of  either  negli- 
gence or  willfulness.  Griffln  v.  Railway 
Co.,  65  8.  C.  123.  43  S.  B.  445;  Young  v.  Tel- 
egraph Co.,  65  S.  C.  99,  43  S.  E.  448;  Bolln  v. 
Railway  Co.,  65  S.  C.  222,  43  S.  E.  665; 
Poulnot  V.  Telegraph  Co.,  69  S.  C.  550,  48  S. 
E.  622;  Arial  v.  Telegraph  Co.,  70  S.  O.  424, 
50  S.  E.  6.  This  is  true,  no  matter  what  may 
be  the  proper  construction  of  the  act  of  1898, 
frequently  called  the  "Jumbling  Act,**  wheth- 
er it  be  construed  as  allowing  a  cause  of  ac- 
tion based  on  negligence  and  a  cause  of  ac- 
tion based  on  willful  tort  to  be  commingled 
in  the  same  statement,  but  nevertheless  to 
remain  as  distinct  causes  of  action;  or  wheth- 
er it  be  construed  as  permitting  acts  of  neg- 
ligence and  acts  of  willful  tort  to  be  alleged 
as  separate  and  distinct  elements  of  damages, 
but  as  a  single  cause  of  action.  In  all  the 
cases  cited  above,  the  motion  for  nonsuit  was 
directed  to  the  whole  case,  and  the  point  de- 
cided was  that  nonsiiit  was  improper,  if 
there  be  any  evidence  tending  to  support  a 
verdict  for  damages,  either  for  negligence  or 
willful  misconduct     In  this  case  there  was 


some  evidence  of  negligence  in  the  delivery 
of  the  telegram,  as  it  did  not  reach  plain- 
tiff's hands  until  the  19th  day  of  August, 
five  days  after  it  reached  Laurens.  A  delay 
in  the  transmission  and  delivery  of  a  mes- 
sage raises  a  presumption  <^  negligence 
against  the  company.  Poulnot  v.  Telegraph 
Co.,  69  S.  C.  550,  48  S.  B.  622;  Hellams  v. 
Telegraph  Co.,  70  S.  C.  83,  49  S.  E.  12.  There 
was,  furthermore,  some  evidence  tending  to 
show  actual  damages  from  loss  of  time  and 
exposure  to  the  weather  all  night  on  the 
bank  of  Rabtm  creek,  as  well  as  mental  an- 
guish due  to  the  delay  in  reaching  his  fa- 
ther's house  and  family,  as  the  result  of  said 
negligence.  Whether  there  was  any  evidence 
of  willfulness  we  will  consider  under  the 
next  head. 

5.  The  fifth  exception  assigns  error  In  re- 
fusing nonsuit  as  to  punitive  damages,  as 
there  was  no  evidence  of  willfulness,  and  the 
sixth  exception  imputes  error  in  refusing  to 
instruct  the  jury,  as  requested  by  the  de- 
fendant, tiiat  there  was  no  testimony  upon 
w^ich  a  verdict  for  punitive  damages  could 
be  based.  These  exceptions  involve  the  ques- 
tion alluded  to  above  with  reference  to  the 
construction  of  the  act  of  1898,  allowing  acts 
of  negligence  and  acts  of  willful  tort  to  be 
commingled  in  one  statement  If,  when  so 
commingled,  they  constitute  but  one  cause 
of  action,  then  it  must  follow  that  nonsuit 
could  not  be  granted  in  so  far  as  the  com- 
plaint alleged  a  willful  tort  as  that  would 
be  but  a  part  of  such  single  action;  but  on 
the  other  hand,  if,  notwithstanding  the  com- 
mingled acts  of  negligence  and  acts  of  will- 
fulness under  said  act  two  distinct  causes  of 
action  are  embraced  in  the  complaint  then 
manifestly  it  would  be  proper  to  grant  a 
nonsuit  as  to  the  cause  of  action  based  on  a 
willful  tort,  if  there  be  no  evidence  of  will- 
fulness, and  for  the  same  reason  it  would  be 
error  not  to  instruct  the  jury,  when  request- 
ed, that  a  verdict  for  punitive  damages  could 
not  be  rendered,  if  there  be  no  evidence  of 
willfulness.  Some  confusion  has  arisen  in 
our  cases  because  of  difference  of  view  as  to 
the  proper  meaning  of  the  act  of  1898,  and 
we  think  this  a  proper  occasion  for  settling 
the  question,  as  it  is  important  to  have  a 
clear  and  settled  rule  on  the  subject  In  the 
cases  of  Griffln  v.  Railway,  Young  v.  Tele- 
graph Co.  and  Bolln  v.  Railway,  supra,  Mr. 
Justice  Gary,  writing  the  opinion,  express- 
ed as  a  reason  for  the  decision  that  acts  of 
negligence  and  acts  of  willful  tort  commin- 
gled, as  permitted  under  the  act  of  1898. 
constitute  elements  of  damage  In  a  single 
cause  of  action.  As  already  stated,  this 
view  was  not  essential  to  the  decision  of 
these  cases,  as  the  decision  In  each  case  safe- 
ly rested  on  the  principle  that  a  motion  for 
a  nonsuit  as  to  the  entire  cause  could  not 
prevail,  if  there  vras  testimony  either  as  to 
negligence  or  willfulness.  On  the  other  hand, 
in  the  case  of  Stembridge  v.  Railway,  65  S. 
C.  444,  43  a  E.  968,  a  motion  was  made  for 
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a  nonsuit  on  so  much  of  the  complaint  as 
alleged  a  willful  tort,  and,  in  responding  to 
an  exception  made  to  the  circuit  court's  re- 
fusal of  motion,  this  court  said:  '*There  is  no 
doubt  that  the  complaint  stated  two  causes 
of  action,  one  for  negligence  and  the  other 
for  willful  tort,  the  former  depending  upon 
inadvertence,  and  the  latter  upon  willful- 
ness, and  therefore,  if  there  was  no  evidence 
whatever  tending  to  show  wantonness  or 
willfulness,  a  nonsuit  as  to  that  cause  of  ac- 
tion should  have  been  granted."  In  that 
case,  Mr.  Justice  Gary  concurred  in  the  re- 
sult only,  because  of  his  view  of  the  act  of 
1898,  as  expressed  in  Griffin  v.  Railway, 
Toung  V.  Telegraph  CJo.  and  Bolin  v.  Rail- 
way, supra.  In  Proctor  v.  Railway,  64  S.  0. 
491,  42  S.  E.  427,  this  court  refused  to  allow 
the  complaint  alleging  a  willful  tort  to  be 
amended  so  as  to  allege  a  cause  of  action 
based  on  mere  negligence,  on  the  ground  that 
the  Code  does  not  authorize  an  insertion  of  a 
new  cause  of  action  by  way  of  amendment 
In  construing  the  act  of  1898,  the  court  said: 
'*The  statute  also  permits  a  jumbling  togeth- 
er in  one  statement  of  all  acts  of  negligence 
and  other  wrongs,  which  include  acts  of  will- 
ful wrong,  but  the  statute  does  not  expressly 
or  by  implication  undertake  to  declare  that 
the  action  based  upon  mere  negligence  is  not 
wholly  distinct  from  an  action  based  upon  a 
willful  tort."  The  decision  in  that  case  can- 
not well  be  supported  if  the  proposed  amend- 
ment did  not  allege  a  new  and  distinct  cause 
of  action,  and  was  only  a  part  of  a  single 
cause  of  action,  under  the  act  of  1898.  Fol- 
lowing the  case  of  Proctor  v.  Railway,  this 
court,  in  Steedman  v.  Railway,  66  S.  C,  642. 
544,  45  S.  E.  84,  85,  said:  "The  effect  of  the 
act  of  1898  is  to  require  that  when  the  same 
act  is  described  as  negligent  and  willful,  the 
pleading  shall  be  treated  and  considered  as 
if  these  two  inconsistent  statements  bad 
been  made  separately  in  setting  out  two  dis- 
tinct causes  of  action."  Numerous  decisions, 
beglBnlng  with  Pickens  v.  Railway,  54  S.  0. 
498,  32  S.  EX  567,  have  emphasized  the  differ- 
ence between  a  cause  of  action  based  upon 
inadvertence  or  mere  negligence  and  a  cause 
of  action  based  upon  a  willful  tort.  They 
are  so  inconsistent  in  nature,  in  the  measure 
of  damages  applicable,  and  in  the  defenses 
available,  as  to  be  incapable  of  being  blended 
into  a  single  cause  of  action.  When  the 
statute  says  the  plaintiff  shall  be  ''entitled 
to  submit  his  whole  case  to  the  jury,"  etc.,  It 
means  that  such  case  as  he  has  made  out  by 
bis  evidence  shall  be  submitted  to  the  jury, 
whether  it  be  a  case  for  actual  damages  bas- 
ed upon  negligence,  or  a  case  for  punitive 
damages  based  upon  a  willful  tort.  If  no 
evidence  has  been  submitted  on  the  case  bas- 
ed upon  willfulness,  then  the  whole  case  nec- 
essarily consists  of  the  cause  of  action  bas- 
ed upon  mere  negligence.  Even  if  the  proper 
construction  of  the  statute  has  not  been  set- 
tled by  authority,  and  is  still  a  matter  of 
doubt,  then,  on  grounds  of  expediency  and 


the  proper  administration  of  justice,  there  is 
good  reason  for  holding  that  nonsuit  may 
be  granted  as  to  the  cause  of  action  based 
upon  a  willful  tort  when  there  is  no  evidence 
to  sustain  it. 

Now,  with  reference  to  the  specific  ques- 
tion in  this  case.  In  the  case  of  Stembridge 
V.  Southern  Ry.,  supra,  the  court  stated  that, 
when  the  evidence  lies  close  to  the  dividing 
line  between  negligence  which  is  gross  and 
misconduct  which  Is  wanton  and  willful,  it 
is  generally  best  for  the  trial  court  to  leave 
it  to  the  jury  to  draw  the  proper  inference, 
and  that  a  nonsuit  would  be  proper  as  to  a 
cause  of  action  only  when  it  is  clear  that  no 
possible  view  of  the  testimony  would  war- 
rant the  jury  In  drawing  an  inference  sup- 
porting such  cause  of  action.  In  the  case  of 
Young  V.  Telegraph  Co.,  supra,  the  court 
held  that  testimony  as  to  a  delay  of  14 
hours  in  the  delivery  of  a  telegram  showing 
necessity  of  prompt  delivery,  coupled  with 
testimony  tending  to  show  that  no  effort  was 
made  to  deliver  the  message  within  that 
time,  made  it  proper  to  submit  the  case  to 
the  jury  to  determine  whether  there  was 
reckless  disregard  of  plaintifTs  rights.  Like- 
wise it  may  be  said  in  this  case  that  the  long 
delay  in  delivering  the  death  message  in 
question,  coupled  with  the  absence  of  evi- 
dence showing  any  real  effort  to  deliver  the 
message,  required  submission  to  the  jury  as 
to  the  matter  of  punitive  damages.  The  op- 
erator at  Laurens  testified  that  he  received 
the  message,  addressed  and  sealed  an  en- 
velope, in  which  he  placed  it,  and  delivered 
same  to  his  messenger  boy  for  delivery,  and 
that  the  message  was  taken  to  the  Bentnella 
Hotel  and  left  there  by  the  messenger  with 
the  proprietor.  The  messenger  boy  was  not 
examined,  and  no  witness  testified  that  any 
search  or  Inquiry  had  been  made  for  J.  S. 
Machen,  who  had  for  years  been  residing 
and  doing  a  public  milling  business  in  the 
town  of  Laurens.  This  was  some  evidence 
of  misconduct  so  gross  as  to  pass  beyond 
mere  negligence  into  a  reckless  and  wanton 
disregard  of  defendant's  duty  to  plaintiff. 
It  therefore  follows  that  the  exceptions  must 
be  overruled. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

GARY,  A.  J.,  concurs  in  the  result 


(72  8.  C.  244) 
SHORES  ▼.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.     July  2H. 
1906.) 

1.  Railroaos— Obstbuctino    Oulvebt^Lia- 

BiLiTT  OP  Lessee. 

Where  the  lessee  of  a  railroad  built  an  ad- 
dition to  a  stone  culvert  erected  by  its  prede- 
cessor, which  gave  way,  damming  up  the  waters 
of  a  creek,  thereby  destroying  plaintiflTs  crops, 
the  lessee  was  liable  therefor. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Gent  Dig.  Railroads,  i  802.] 
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2.  SAn— Action  fob  Damagbs— Evidencs. 

In  an  action  to  recover  for  injuries  caused 
by  obstruction  of  a  railroad  culvert,  evidence  of 
the  effect  of  the  waters  on  other  persons  than 
defendant  was  admissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Gent  Dig.  Waters  and  Water  Courses,  §  249.] 

3.  Appsai/— OBJXCTIOI96— Waiteb. 

An  admission  of  erroneous  evidence  with- 
out objection  is  no  ground  for  reversal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  §S  1258-1280.] 

4.  Railboads— Obstbuctino   Culvkbt. 

In  an  action  for  Injuries  caused  by  obstruc- 
tion of  railroad  culvert,  if  plaintilTs  damages 
could  have  been  relieved  by  ditches,  it  was  com- 
petent to  show  that  it  was  expensive  and  diffi- 
cult. 

5.  Same— Liabilities  of  Lessob  and  Lessee. 

A  railroad  company  is  liable  in  damages 
for  injuries  caused  by  defects  in  an  embank- 
ment built  by  it,  but  not  for  injuries  caused  by 
a  change  made  by  its  lessee  in  removing  an 
obstruction  in  a  culvert 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  41, 
Oent  Dig.  Railroads,  «  802.] 

6.  Tbiai^-Ohabge  oh  Facts. 

In  an  action  for  injuries  caused  by  the 
obstruction  of  a  culvert,  an  instruction  that, 
if  the  lessor  railroad  company  had  created  it, 
the  lessee  was  not  responsible,  unless  it  main- 
tained it  after  demand  to  abate  it^  and  if  the 
lessee  held  it  as  the  person  who  originally  con- 
structed it,  without  any  request  to  remove  it, 
without  any  increase  in  the  flow  of  water,  It 
was  not  responsible,  is  not  erroneous  as  a 
charge  on  the  facts. 

7.  New  TbiaIt— Evidence. 

Refusal  of  a  new  trial  is  not  error,  where 
there  was  evidence  to  sustain  the  verdict. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  87, 
Cent  Dig.  New  Trial,  H  142,  143.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Buchanan,  Judge. 

Action  by  W.  L.  Shores  against  the  South- 
em  Railway  Company.  From  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

C.  P.  Sanders,  far  appellant.  Horace  It, 
Bomar,  for  respondent 

POPS,  C.  J.  This  Is  an  action  for  dam- 
ages brooght  by  plaintiff  against  the  defend- 
ant The  complaint  stated  the  cause  of  ac^ 
tlon  as  follows: 

"(8)  That  the  plaintiff  is  seised  in  fee  and 
possessed  of  a  tract  of  land  in  said  county 
and  state,  abont  one  and  one-baif  miles  west 
of  the  town  of  Fairforest,  on  Foster's  Meetr 
ing  House  Branch,  containing  191  acres,  more 
or  less,  15  or  20  acres  of  whid^  are  valnable 
bottom  lands  on  said  branch  and  are  situated 
about  300  3rards  below  the  point  where  de- 
fendant's line  of  railroad  crosses  said  Meet- 
ing House  Brunch. 

"(4)  That  some  time  during  or  about  the 
month  of  June,  1901,  through  the  careless- 
ness, negligence,  and  unsklll fulness  of  the 
defendant  In  not  constructing  and  keeping 
proper  onlvert  facilities  for  allowing  the  wa- 
ter in  said  Foster's  Meeting  House  Branch, 
where  the  right  of  way  of  defendant's  rail- 
road crosses  it,  to  flow  through  the  fill  under 
the  defendant's  track,  the  water  in  said 
stream,  swollen  by  rains,  became  dammed  by 


defendant's  fill  and  culvert,  making  a  great 
pond  of  water,  which  finally  caused  said  fill 
to  give  way,  washing  said  lands  of  plaintiff, 
covering  them  with  mud,  sand,  timber,  and 
other  debris  from  said  fill,  all  of  which  was 
and  is  to  plaintiff's  damage  in  the  sum  of 
^00." 

The  answer  of  defendant  was  as  follows: 

"(1)  It  admits  the  allegations  contained  in 
paragraphs  1  and  2  of  the  complaint,  togeth- 
er with  so  much  of  paragraph  4  as  alleges 
that  a  fill  on  defendant's  line  of  road  at  or 
near  Foster's  Meeting  House  Branch  was 
washed  away  along  about  the  time  mention- 
ed in  said  paragraph. 

"(2)  Answering  paragraph  8  of  the  com- 
plaint, defendant  says  it  has  no  knowledge 
or  information  sufficient  to  form  a  belief  as 
to  the  allegations  therein  contained.  It  there^ 
fore  demands  strict  proof  thereof. 

''(3)  It  denies  each -and  every  other  allega- 
tion of  the  complaint,  and  says  that,  if  any 
damage  came  to  plaintiff  by  reason  of  the  fil) 
washing  out,  it  was  caused  by  extraordinary 
floods  and  freshets  and  unprecedented  rain- 
fall, for  which  this  defendant  is  in  no  wise 
responsible." 

**The  ease  came  on  for  trial  before  Judge 
Buchanan  and  a  jury.  After  testimony  of 
the  plaintiff  and  its  witnesses,  the  defendant 
moved  for  a  nonsuit,  and  this  being  refused, 
it  introduced  its  testimony.  After  the  charge 
of  the  judge  the  jury  returned  a  verdict  for 
plaintiff.  A  motion  was  then  made  for  a 
new  trial,  which  being  refused,  the  defend- 
ant appealed  on  the  following  grounds: 

"(1)  That  his  honor  erred  In  refusing  the 
motion  for  a  nonsuit,  the  error  being,  as  it 
to  respectfully  submitted:  (1)  That  as  there 
was  no  testimony  to  sustain  the  allegations 
of  the  complaint,  or  to  show  any  liability 
on  the  part  of  the  defendant,  the  testimony 
clearly  showing  that  the  culvert  and  embank- 
ment in  question  had  been  constructed  and 
built  long  before  the  defendant  began  to  op- 
erate the  railway,  and  there  beln^  no  evi- 
dence of  any  demand  upon  the  defendant  to 
abate  the  alleged  nuisance,  and  no  refusal 
on  its  part  so  to  abate,  and  no  evidence  that 
the  defendant  bad  in  any  way  Increased  the 
alleged  nuisance,  the  nonsuit  ought  to  have 
been  sustained.  (2)  Because  there  was  no 
evidence  showing  that  the  culvert  and  em- 
irankment  in  question,  in  so  far  as  the  plain- 
tiff was  ooQcemed,  was  negligently  or  im- 
properly constructed. 

"(2)  Because  his  honor  erred  in  permitting 
testimony  as  to  the  effects,  on  other  and  dif- 
ferent lands  above  the  railway,  of  this  rain- 
fall, and  1^  water  becoming  backed  on  said 
lands  by  reaaon  of  the  stopping  of  the  mouth 
of  the  culvert  in  question;  the  error  being,  as 
it  is  respectfully  submitted,  that  this  was  to 
allow  In  testimony  damages  done  other  and 
different  lands,  differently  situated  towards 
the  defendant  than  plaintiff's  land  was. 
thereby  aiding  in  confusing  the  issues  in  th^ 
minds  of  the  jury,  to  the  prejudice  of  the 
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defendant,  and  allowing  the  Jnry  to  consider 
damages  to  other  lands  in  order  to  estimate 
the  damages  that  may  have  been  done  to 
plaintlfTs  land. 

"(3)  In  permitting  evidence  in  reply  as  to 
the  kind  of  crops  which  grew  or  were  raised 
on  other  lands  in  other  years — ^the  error  be- 
ing, as  n  is  respectfully  submitted:  (a)  That 
this  evidence  was  not  in  reply  to  any  evi- 
dence introduced  by  the  defendant,  thereby 
letting  matters  come  before  the  Jury  unex- 
plained and  uncontroverted  by  the  defendant, 
(b)  That  such  evidence  was  Irrelevant  as 
well  as  Incompetent,  it  not  being  th4B  proper 
way  to  prove  the  damages  done  the  plain- 
tiff's land,  (c)  Because  such  evidence  of 
damages  was  purely  speculative. 

"(4)  In  permitting  evidence  in  reply  as  to 
cost  of  ditching  the  land  of  plaintiff  by  wit- 
nesses who  did  not  testify  that  they  knew 
the  land  before  the  alleged  injuries;  such  evi- 
dence not  being  in  reply  to  anything  introdu- 
ced by  defendant  and,  besides,  the  same 
being  matter  of  opinion  and  speculative,  and 
not  being  either  relevant  or  competent,  there 
being  no  special  damages  alleged. 

"(5)  Because  his  honor  erred  In  charging 
as  follows  at  the  request  of  the  plaintiff:  'A 
wrongful  obstruction  of  a  water  course  by 
a  railroad  company  makes  the  railroad  com- 
pany liable  to  landowners  for  all  damages  re- 
sulting therefrom' — ^the  error  being,  as  it  is 
respectfully  imbmltted,  that  such  charge  fail- 
ed to  define  what  was  a  wrongful  obstruc- 
tion of  a  water  course,  and  besides  tended  to 
lead  the  Jury  to  conclude  that  the  defendant 
company  woilld  be  liable,  Irrespective  of  the 
question,  and  also  overlooked  the  question 
of  reasonable  and  ordinary  care  in  construct- 
ing or  maintaining  such  culvart. 

"(6)  Because  his  honor  erred  in  charging  and 
instructing  the  jury  as  follows:  'The  ques- 
tion is,  was  the  construction  of  the  culvert 
facilities,  taking  into  account  the  location  and 
topography  of  the  country,  the  current  of 
the  stream,  and  all  conditions  there,  not 
whether  it  was  constructed  as  such  things 
may  be  usually  constructed.  Imperfectly,  but 
the  way  it  was  constructed  by  the  Southern 
Railway  Company  here,  and  If  It  was  con- 
structed negligently  as  alleged  in  the  com- 
plaint, and  if  it  was  constructed  as  a  man 
of  ordinary  care  and  prudence  would  have 
constructed  it,  or  If  they  did  not  construct 
It,  then  it  was  a  nuisance  created  by  some- 
body else;  but  if  they  maintained  it  after 
demand  had  been  made  upon  them  to  remove 
It,  or  if  there  was  no  demand  made  upon 
them  to  remove  It,  did  they  Increase  it  by 
their  want  of  care?  For  the  plaintiff  must 
show  that  the  facilities  originally  construct- 
ed, whether  originally  constructed  by  the  de- 
fendant or,  if  not  created  by  It  it  must  have 
Increased  tt  or  maintnined  it  after  request 
or  demand  to  abate  it  had  been  made'-^the 
error  being,  as  it  is  respectfully  submitted: 
(a)  That  this  was  a  charge  upon  the  facts, 
and  Instructed  the. jury  that  culverts  may 


usually  be  constructed  Imperfectly,  (b)  That 
this  was  a  charge  upon  the  facts,  and  over- 
ruled and  instructed  the  jury  that  this  cul- 
vert was  constructed  by  the  Southern  Rail- 
way Company,  (c)  That  in  so  charging  and 
Instructing  the  jury  his  honor  erred,  in  that  • 
he  violated  section  26,  art.  5,  of  the  Consti- 
tution of  1895,  which  prohibits  judges  from 
cAiarglng  juries  in  respect  to  matters  of  fact, 
(d)  That  in  so  charging,  his  honor  did  not 
declare  the  law,  as  required  by  the  Constitu- 
tion, but  on  the  contrary,  charged  the  jury 
In  respect  to  matters  of  fact,  contrary  to  the 
I»'ovisions  of  section  26,  art,  5,  of  the  Consti- 
tution, and  expressed  to  them  his  opinion  up- 
on the  evidence  introduced  in  the  case. 

"(7)  Because  his  honor  erred  in  charging 
the  following  requests  of  the  plaintiff,  to  wit: 
'It  is  the  duty  of  a  railroad  company  to  keep 
the  culverts,  fills,  and  other  property  In  re- 
pah-,  and  if  it  falls  to  keep  same  in  proper 
repair  and  damage  results  to  contigoous  land- 
owners, the  railroad  company  Is  guilty  of 
negligence  and  is  liable  for  such  damages' — 
the  error  being,  as  it  is  respectfully  submit- 
ted, that  this  was  a  charge  upon  the  facts  of 
the  case,  contrary  to  the  provisions  of  section 
26,  art  5,  of  the  Constitution,  which  pro- 
hibits judges  from  charging  juries  on  the 
facts,  in  that  it  indicated  to  the  jury  what 
facts  would  constitute  negligence,  and  in- 
structed them  that  the  failure  of  a  railroad 
company  to  keep  culverts  and  fills  In  proper 
repair  was  negligence,  irrespective  of  the 
question  of  reasonable  and  ordinary  care.  It 
is  further  respectfully  submitted  that  this 
charge  was  erroneous,  in  that  it  overlooked 
the  question  as  to  whether  the  defendant 
constructed  the  culvert  and  fill  in  question, 
or  whether  there  had  been  any  demand  or 
notice  upon  the  defendant  to  abate  the  al- 
leged nuisance  before  suit  was  brought  or 
whether  the  def^idant  if  the  culvert  and 
fill  was  constructed  b^ore  it  began  to  op- 
erate the  road,  had  increased  the  same,  but 
on  the  contrary,  indicated  to  the  jury  that 
irrespective  of  these  questions,  the  defend- 
ant would  be  liable  in  any  event  if  the  cul- 
vert and  fill  were  not  kept  in  prop^  repair; 
whereas,  it  is  respectfully  submitted  that 
if  this  culvert  was  built  and  constructed  be- 
fore the  defendant  began  to  operate  the  road, 
then  it  could  not  be  liable  unless  there  was 
some  demand  or  notice  tipon  the  defendant  to 
abate  the  alleged  nuisance  before  suit 
brought  or  unless  there  was  evidence  that  it 
had  increased  it 

''(8)  Because  his  honor  erred  in  not  grant- 
ing the  motion  for  a  new  trial,  there  being 
no  evidence  to  sustain  the  verdict  and  in 
any  event  the  evidence  being  so  overwhelm- 
ing in  favor  of  the  defendant  It  was  an 
abuse  of  discretion  not  to  have  so  granted 
said  motion." 

We  will  now  pass  upon  these  grounds  of  ap- 
peal. 

1.  We  hold  that  the  circuit  judge  commit- 
ted no  error,  as  h&ee  pointed  out  in  subdlvl- 
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sloiiB  1  and  2.  The  testimony  offered  by  the 
plaintiff  tended  to  show  that,  while  the  cul- 
rert  of  the  railroad  was  constructed  by  the 
original  owner  of  the  same,  its  lessee,  the 
defendant,  had,  three  years  before  the  acci- 
dent, built  an  adjunct  of  brick  to  the  stone 
culvert  erected  by  its  predecessor,  which 
was  the  first  to  give  way  in  May,  1901,  and 
in  its  fall  blocked  up  the  mouth  of  the  cul- 
vert, thus  causing  the  damming  up  of  the  wa- 
ters of  Foster's  Meeting  House  Branch;  that 
although  the  defendant  spent  some  time  in 
the  repairs  of  the  roadbed  at  this  point,  yet 
it  failed  to  remove  the  debris  in  the  channel 
of  its  culvert,  so  that  the  water  of  the 
branch  was  dammed  up  three-quarters  of  a 
mile;  and  also  that  clay  from  its  embank- 
ment was  thrown  into  the  channel  of  the 
stream,  thus  enabling  the  second  rainfall 
to  assume  heavy  proportions,  flooding  plain- 
tllTB  land  with  mud,  water,  and  timber,  de- 
stroying plaintlfiTs  crops  thereon,  and  render- 
ing his  bottom  land  (15  or  20  acres)  uncul- 
tivatable.  These  facts  being  in  testimony, 
there  was  no  error  in  the  circuit  judge  when 
he  refused  a  nonsuit 

2.  When  the  circuit  judge  admitted  testi- 
mony as  to  the  effects  of  the  water  being 
dammed  up  by  the  culvert  on  the  land  of  oth- 
ers up  the  said  branch,  he  did  not  err,  as 
this  was  one  method  by  which  the  effect  of 
the  damming  of  the  waters  of  the  branch  was 
made  palpable.    This  exception  is  overruled, 

3.  There  was  no  objection  made  as  to  the 
introduction  of  this  testimony.  It  was  there- 
fore not  reversible  error. 

4.  If  the  bottom  lands  of  the  plaintiff  could 
have  been  relieved  by  ditching,  and  that 
would  have  caused  a  reduction  of  plaintiff's 
damages,  it  was  competent  to  show  that  such 
ditching  would  cost  a  good  sum  of  money, 
and  also  that  it  would  have  been  difficult  to 
remove  the  mud  precipitated  upon  it  by  the 
breaking  of  the  culvert  This  exception  is 
overruled. 

5.  It  is  well-settled  law  in  this  state,  where 
a  grantor  has  built  a  culvert  and  an  embank- 
ment that  any  defect  in  either  must  be  re- 
ferred to  the  original  owner,  and  where  the 
same  have  been  transferred  by  the  original 
owner  that  the  purchaser  from  such  is  not 
responsible  for  the  defects  of  such  culvert  or 
embankment  The  new  owner  or  lessee  must 
be  requested  or  required  to  remove  such  ob- 
structions before  any  liability  attaches  to  the 
new  owner  or  lessee.  However,  If  the  new 
owner  or  lessee  shall  change  materially  such 
culvert  or  embankment,  and  damage  results 
therefrom,  such  new  owner  or  lessee  will 
itself  become  responsibla  Gentry  ▼.  Rail- 
road Oompany,  38  S.  O.  284,  16  S.  B.  803; 
Wallace  v.  Railroad  Company,  37  S.  0.  335, 
16  S.  B.  35;  Townes  v.  City  Council,  52  a 
O.  396,  29  S.  B.  851;  Privett  v.  Railroad 
Company,  54  S.  C.  98»  82  8.  B.  75;  De  Laney 
V.  Railroad  Oompany,  58  8.  0.  357,  36  8.  B. 
699,  79  Am.  St  Rep..  843. 

6.  This  also  covers  the  sixth  ground.    It 


will  be  observed  in  reading  the  charge  that 
the  judge  was  exceedingly  careful  in  laying 
down  this  law,  for  he  said:  "For,  if  a  prior 
owner  of  the  road  had  created  it,  the  de- 
fendant is  not  responsible  for  it,  unless  it 
maintained  it  after  a  demand  to  abate  it  had 
been  made.  Or,  if  the  defendant  increased 
it,  was  it  guilty  of  the  wrongful  and  negli- 
gent act  specified  in  the  complaint?  If  it 
was  not,  in  the  absence  of  any  request  or 
any  increase  in  it,  it  is  not  responsible  for 
its  condition,  if  maintained  as  originally  con- 
structed. If  it  just  held  It  as  the  person 
who  originally  constructed  it,  if  it  held  just 
as  it  was  originally  maintained,  without  any 
request  to  move  it,  or  without  any  increase 
in  it,  it  is  not  responsible."  We  see  no  char- 
ging upon  the  facts  by  the  circuit  judge,  nor 
did  he  express  his  opinion.  We  overrule 
these  two  grounds  of  exception. 

7.  We  see  no  objection  to  the  charge  of 
plaintiff's  request  The  judge's  general 
charge  took  care  of  the  defendant  This  ex- 
ception is  overruled. 

8.  The  circuit  judge  did  not  err  in  refusing 
to  grant  the  motion  for  a  new  trial,  for  there 
was  evidence  to  sustain  the  verdict  We  do 
not  see  that  the  evidence  is  overwhelming  in 
favor  of  the  defendant,  but  we  have  no 
concern  In  a  law  case  with  the  testimony. 
This  exception  is  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be^  and  it  is 
hereby,  affirmed. 


(7ss.a2a) 

STATB  V.  REBDBR. 

(Supreme  Court  of  South  Carolina.     July  18, 

1905,) 

1.  HOICICIDK— SKLF-DEnSNSS— BVIDBROB. 

Where,  on  trial  for  murder,  defendant 
pleads  self-defense,  he  must  establish  it  by  a 
preponderance  of  evidence. 

[Ejd.  Note. — For  cases  in  point,  see  voL  26, 
Cent  Dig.  Homicide,  S  509.] 

2.  Criminal  Law— Reasonable  Doubt. 

The  guilt  of  accused  must  be  proven  be- 
yond a  reasonable  doubt. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,   i  1267.] 

3.  HoifioioE  -*  Manslauohteb  —  Instbuo- 

TIONS. 

An  instmction  that  manslaughter  is  the 
unlawful  killing  of  another  without  malice,  ex- 
press or  implied,  and  that  the  person  commit- 
ting the  act  must  not  be  in  fault,  is  not  errone- 
ous, where  the  jud^e  further  charged,  in  other 
words,  that  the  killing  must  be  on  sufficient 
provocation. 

[Ed.  Note. — For  cases  in  point,  see  toL  20^ 
Cent.  Dig.  Homicide,  §  649.] 

4.  Same— In mcTMENT— Time  op  Death. 

An  indictment  for  murder,  stating  that  the 
party  killed  deceased,  who  "then  and  there  in- 
stantly died,*'  is  not  defective,  though  the  evi- 
dence showed  that  he  died  the  next  day  after 
being  wounded. 

[Bd.  Note. — For  cases  in  point,  see  voL  26. 
Cent  Dig.  Homicide,  §  255.] 

5.  Cbiminal  Law  —  Vebdigt— Sepabatb  Ob- 
fenses. 

A  verdict,  on  an  indictment  for  murder 
containing  two  counts,  on  the  first  found  de- 
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fendant  guilty  of  murder,  with  recommendation 
to  mercy,  and  on  the  second  found  him  guilty 
of  carrying  a  concealed  weapon.  Held,  that 
judgment  was  properly  rendered  on  the  first 
count  only. 

Appeal  from  General  Sessions  Circuit 
Court  of  Newberry  County;  James  Y.  Oul- 
breatb.  Special  Judge. 

Indictment  against  John  Reeder  for  mur- 
der. From  sentence,  defendant  appeals. 
Affirmed. 

Johnstone  &  Cromer,  for  appellant.  T.  S. 
Sease  and  C.  Ii.  Blease,  for  the  State. 

POPB,  C.  J.  This  prosecution  was  tried 
at  the  August  term  of  the  court  of  general 
sessions  of  Newberry,  in  the  year  190^.  The 
defendant  was  found  guilty  of  murder,  with 
recommendation  to  mercy.  After  refusing 
the  motion  for  a  new  trial,  and  also  the  mo- 
tion In  arrest  of  judgment,  the  defendant 
was  sentenced  to  imprisonment  for  life  in 
the  penitentiary.  The  defendant  appealed  to 
this  court  on  the  following  grounds: 

"(1)  The  presiding  Judge  erred  in  charging: 
'Now,  gentlemen  of  the  Jury,  I  Jhave  been  re- 
quested by  the  state  to  charge  you  that  it  is 
the  duty,  wherever  a  party  puts  up  a  plea 
of  self-defense  it  is  the  duty,  of  the  defend- 
ant to  make  out  his  case  by  the  preponder- 
ance of  the  testimony.  Well,  I  charge  you 
that,  but  at  the  same  time  I  charge  you  that 
the  state  should  prove  its  case  beyond  a  rea- 
sonable doubt' — ^whereas,  he  should  have 
made  It  clear  that  the  state  must  make  out 
its  case  beyond  a  reasonable  doubt,  taking  a 
view  of  the  whole  of  the  testimony,  includ- 
ing that  offered  in  support  of  the  plea  of 
self-defense. 

"(2)  The  presiding  Judge  erred  in  charging, 
when  the  Jury  asked  for  specific  Instructions 
as  to  what  constitutes  manslaughter:  'Man- 
slaughter is  the  killing  of  one  person  by  an- 
other in  sudden  heat  and  passion,  upon  a 
legal  provocation.  Now,  gentlemen  of  the 
Jury,  you  must  first  determine  in  this  case 
whether  it  is  divested  of  malice,  and  then 
whether  this  party  and  the  other  party  in 
sudden  heat  and  passion  got  into  a  row,  and 
one  had  a  gun  and  the  other  had  a  gun.  and 
that  this  party  was  not  in  fault  That  is 
the  defense.  In  other  words,  upon  a  sufB.- 
clent  legal  provocation.  If  A.  assaults  B., 
giving  him  a  severe  blow,  a  great  provoca- 
tion, and  B.  strikes  him  with  a  weapon,  and 
death  ensues,  it  is  manslaughter.  In  other 
words,  Mr.  foreman,  if  a  man  were  to  strike 
you,  not  with  a  deadly  weapon,  it  is  a  sufli- 
cient  provocation,  and  hot  blood  commences 
right  then  between  you,  and  you  are  not  in 
fault  in  bringing  on  the  dlflaculty,  why,  that 
is  manslaughter' — ^whereas,  he  should  not 
have  qualified  and  limited  the  legal  definition 
of  manslaughter  by  instructing  the  Jury  that 
the  accused  must  have  been  without  fault  in 
bringing  on  the  difficulty. 

"(3)  The  presiding  Judge  erred  in  overrul- 
ing the  motion  in  arrest  of  Judgment  on  the 
following    grounds:    (a)  Because   the   proof 


did  not  support  the  allegation  that  Howard 
Stevens  was  shot  on  the  18th  of  June  and 
^en  and  there  instantly  died' — ^the  uncon- 
tradicted evidence  being  that  he  lingered  un- 
til the  19th  of  June,  and  then  died,  (b)  Be- 
cause the  Jmry  rendered  two  distinct  and 
separate  verdicts,  each  signed  by  the  fore- 
man; whereas,  the  law  provides  for  but  one, 
and  but  one  can  support  a  Judgment  (c) 
Because  the  Jury  found  the  defendant  guilty 
of  carrying  a  concealed  weapon,  tJiough  the 
indictment  did  not  allege  this  offense. 

"(4)  The  presiding  Judge  erred  in  ignor- 
ing one  verdict  and  pronouncing  Judgment 
against  the  defendant  on  the  other;  whereas, 
he  should  have  held  that  Judgment  could  not 
be  pronoimced,  because  there  woto  two  ver- 
dicts, and,  taken  as  a  whole,  they  were  not 
responsive  to  the  allegations  of  the  indict- 
ment, and  could  not  support  a  Judgment" 

We  will  now  examine  these  grounds  of  ap- 
peal in  their  order. 

1.  An  examination  of  the  charge  of  the 
acting  Judge  shows  that  he  correctly  charged 
the  jury  the  law  of  this  state  governing  self- 
defense.  We  think  he  made  It  plain  that  it 
was  incumbent  upon  the  state  that  when  the 
defendant  puts  in  a  special  plea,  he  is  only 
required  to  prove  the  same  by  a  preponder- 
ance of  the  testimony,  and  at  the  same  time 
that  state  is  required  to  remove  ftom  the 
minds  of  the  Jury  every  reasonable  doubt. 
We  do  not  see  how  the  defendant  could  have 
been  prejudiced  in  this  regard  by  the  charge 
of  his  honor  relating  to  self-defense.  This 
exception  is  overruled, 

2.  The  Judge  in  his  general  charge  had  cor- 
rectly laid  down  the  definition  of  manslaugh- 
ter to  be  **the  killing  of  a  human  being  by 
another  in  sudden  heat  and  passion,  -without 
malice,  upon  sufficient  legal  provocation,"  but 
the  jury  came  from  their  room,  and  the  fore- 
man of  the  Jury  said,  "Some  of  the  Jurors 
want  to  know  what  constitutes  manslaugh- 
ter?" The  court  said:  "Gentlemen  of  the 
jury,  murder,  as  I  charged  you,  is  the  killing 
of  a  human  being  with  malice  aforethought 
either  expressed  or  implied.  Manslaughter 
Is  distinguished  from  murder  in  the  absence 
of  malice.  Legal  malice  is  where  a  party 
has  ill  will  toward  another — ^bad  feeling,  bad 
blood,  something  of  that  kind.  Manslaugh- 
ter is  the  killing  of  one  person  by  another 
in  sudden  heat  and  passion,  upon  a  legal 
provocation.  Now,  gentlemen  of  the  Jury, 
you  must  first  determine  In  this  case  wheth- 
er it  is  divested  of  malice,  and  then  whether 
this  party  and  the  other  party  in  sudden  heat 
and  passion  got  into  a  row,  and  one  had  a 
gun  and  the  other  had  a  gun,  and  that  this 
party  was  not  at  fault  That  is  the  defense. 
In  other  words,  upon  sufficient  legal  provo- 
cation. If  A.  assaults  B.,  giving  him  a  severe 
blow,  a  great  provocation,  and  B.  strikes  him 
with  a  weapon,  and  death  ensues,  it  Is  man- 
slaughter. In  other  words,  Mr.  foreman,  if 
a  man  were  to  strike  you,  not  with  a  deadly 
weapon,  it  is  a  sufficient  provocation,  and 
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hot  blood  commences  right  ttusA  between  yon, 
and  yoa  are  not  at  fault  in  bringing  on  the 
difficulty,  why,  that  Is  manslaugbter.  I 
think  I  have  made  myselt  sufficiently  plain. 
Manslaughter,  as  defined  by  our  statute  law, 
is  this:  Manslaughter,  or  the  unlawful  kill- 
ing of  another  without  malice,  expressed  or 
implied,  shall  be  punished  at  hard  labor  in 
the  penitentiary  not  exceeding  30  years,  nor 
less  than  2  years.  If  two  persons,  friendly 
towards  each  other,  become  enraged,  draw 
pistols,  and  one  shoots  the  other,  gentlemen, 
that  is  manslaughter,  if  you  come  to  the  con- 
clusion that  there  was  no  malice  beforehand; 
but  if  a  man  comes  forward  in  order  to  bring 
about  a  difficulty,  and  causes  the  row  to 
arise,  why,  he  is  in  fault,  and  he  is  guilty  of 
murder.  But  the  main  ingredient  in  man- 
slaughter is,  it  must  be  without  malice.  A. 
kills  B.  When  he  does  this  killing  he  has  no 
malice  in  his  heart—  Of  course,  you  are  to 
consider  the  testimony,  and  from  the  testi- 
mony find  whether  he  does  have  malica  I 
told  you  this  morning  that  expressed  malice 
is  where  a  man  lays  in  wait,  or  says  he  is 
golQg  to  kill  his  fellow  man  upon  sight,  and 
he  carries  that  threat  into  execution.  That 
is  expressed  malice.  Implied  malice  is 
where  a  man,  without  any  cause  whateyer, 
regardless  of  law  and  society,  suddenly 
shoots  down  another  man.  The  law  implies 
malice.  He  has  a  depraved  heart"  It  is 
true,  as  will  be  seen  by  the  quotation  Just 
made,  that  the  acting  Judge  did  not  err  in 
his  definition  of  manslaughter.  It  is  true 
that  he  did  say  that  the  party  must  not  be 
in  fault,  but  he  went  on  and  said,  "in  other 
words,  upon  sufficient  legal  proTocation.'* 
All  in  all,  we  think  there  was  no  error  here. 
This  ground  of  appeal  is  therefore  overruled. 

8.  (a)  The  indictment  in  its  first  count  did 
say  "that  Howard  Stevens  then  and  there 
instantly  died,"  while  the  evidence  shows 
that  Stevens  died  the  next  day  after  he  was 
wounded.  We  do  not  think  that  this  was  a 
fatal  error.  It  would  have  been  better  to 
have  stated  In  the  indictment  the  exact  date 
of  his  death,  to  wit,  the  19th  day  of  June, 
1904.  He  died  with  in  the  year,  and  the  day 
after  he  was  wounded.  The  time  is  suffl- 
clentiy  definite  as  stated  in  this  indictment. 
This  subdivision  Is  therefore  overruled. 

(b,  c)  The  Jury  did  find  the  defendant  in 
their  verdict  as  follows:  First  count:  "We 
find  the  defendant,  John  Reeder,  guilty  of 
murder,  with  recommendation  to  mercy  of 
court.  H.  H.  Kinard,  foreman."  And  also, 
second  count:  "Guilty  of  carrying  concealed 
weapons.  H.  H.  Kinard,  foreman."  The 
judgment  of  the  court  was  confined  to  the 
first  count.  We  do  not  see  that  this  error 
is  fatal,  because  the  first  count  In  the  in- 
dictment charged  murder,  while  the  second 
of  the  same  Indictment  relates  to  the  carry- 
ing of  a  deadly  weapon,  and  therefore  the 
Judgment  of  the  court  was  confined  to  pun- 
ishment for  murder.  This  exception  is  over- 
ruled. 


4.  We  think  there  was  no  ervor,  as  here 
charged,  because  the  sentence  pronounced  by 
the  court  referred  to  murder  alone.  This  ex- 
ception is  therefore  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(12SG«.S17) 
GROSS  et  al  v.  OOFFIN-FLETCHBB 

PACKING  CO. 
(Supreme  Court  of  Georgia.    Aug.  4,  1906.) 

1.  Nbw  Tbial  — Bbikf  of  Bvidenck  —  Ap- 

PBOVAL. 

Where  a  motion  for  a  new  trial  was  filed 
dndng  tlie  November  tana,  1904^  and  an  order 
was  passed  requiring  the  respondent  to  show 
cause,  on  a  day  named  during  the  next  term, 
why  the  motion  should  not  be  granted,  and  al- 
lowing the  movants  until  the  final  hearing  "to 
present  for  approval  a  brief  of  the  evidence," 
the  court  had  authority,  on  the  day  fixed  in  the 
order  for  the  hearing  of  the  motion,  to  approve 
and  allow  filed  a  brief  of  evidence  then  pre- 
sented. 

2.  Attachmxkt— Aonon  on  Bond— Daicages 
— Evidence. 

On  the  trial  of  an  action  for  damages 
claimed  to  hate  been  sustained  by  reason  of 
the  levy  of  an  attadmient  upon  a  stock  of 
goods.  It  was  error  to  allow  an  answer  to  an 
interrogatory  to  be  read,  stating  merely  in  gen- 
eral terms  tiiat  the  plamtiff  had  suffered  dam- 
age in  a  named  sum  Docanse  tile  goods  levied  on 
were  kept  in  stock  by  reason  of  the  levy.  Sudi 
evidence  was  too  ^^eneral,  stated  merely  a  con- 
clusion of  the  witness,  and  should  not  have 
been  admitted  over  an  objection  made  at  the 
time  upon  this  ground. 

[Bd.  Note. — For  oases  in  point,  see  toL  20, 
Cent.  Dig.  BvUence^  U  2286^  280S.] 

8.  Samk— InsmucpioNa. 

There  were  inaccuracies  in  the  charge  which 
should  be  corrected  on  another  triaL 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  by  the  Coffin-Fletcher  Packing  Com- 
pany against  J.  D.  Cross,  one  Brown,  and 
the  Fidelity  ft  Deposit  Company.  Judgment 
for  plaintiff,  and  defendants  bring  error,  and 
plaintiff  assigns  cross-error.  Reversed  on 
main  bill,  and  affirmed  on  the  cross-bill  of 
exceptions. 

The  Coffin-Fletcher  Packing  Company 
brought  suit  against  Cross,  Brown,  and  the 
Fidelity  &  Deposit  Company,  on  an  attach- 
ment bond.  The  petition  alleged  that  the 
attachment  case  had  been  finally  deckled  in 
favor  of  the  Coffin-Fletcher  Packing  Obm- 
pany,  and  that  by  reason  of  the  attachment 
it  had  sustained  damages  as  follows:  $200, 
attorney's  fees;  |77.15,  for  releasing  garnish- 
ments and  collecting  accounts  due;  $86.20, 
expenses  and  damages  caused  to  goods  by 
being  held  in  stock  by  reason  of  the  at- 
tachment and  levy;  $20,  cost  of  bond  giv- 
en to  dissolve  garnishments  in  the  attachment 
suit  At  the  November  term,  1904,  verdict 
was  returned  in  favor  of  the  plaintiff  "for 
$250  principal  and  $30.61  interest*'  During 
that  term  a  motion  for  a  new  trial  was  filed 
by  the  defendants.    An  order  was  passed  re- 
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quiring  the  plaintiff  to  sbow  cause,  on  tb^ 
15tb  day  of  January,  1905,  which  was  during 
the  January  term,  1905,  why  the  motion 
should  not  be  granted.  The  order  also  pro- 
vided that  "the  movants  are  granted  until 
the  final  hearing  of  this  motion,  whether  the 
case  be  bad  at  this  or  a  later  term  of  this 
co\irt,  to  present  for  approval  a  brief  of  the 
evidence  in  the  cause,  as  well  as  to  amend 
said  motion  or  the  grounds  thereof."  Tbe 
motion  for  a  new  trial  came  on  for  a  bearing 
on  January  15,  1905,  in  term.  No  brief  of 
evidence  was  filed  by  tbe  movants  during  tbe 
November  term,  1904,  nor  bad  any  such  brief 
been  filed  when  the  motion  was  called  for 
bearing.  Tbe  plaintiff  moved  to  dismiss  tbe 
motion  for  a  new  trial,  because  of  the  failure 
to  file  a  brief  of  the  evidence.  This  moHon 
was  overruled,  and  tbe  brief  of  evidence  was 
then  presented,  approved,  and  ordered  filed. 
An  order  was  then  entered  overruling  the  mo- 
tion for  a  new  trial.  The  defendants  except- 
ed to  the  order  overruling  tbe  motion  for  a 
new  trial;  and  the  plaintiff,  by  cross-bill,  ex- 
cepted to  the  refusal  to  dismiss  the  motion 
for  a  new  trial  because  of  the  failure  of  tbe 
movants  to  file  a  brief  of  the  evidence  before 
tbe  bearing. 

C.  B.  Reynolds  and  Felder  ft  Rountree,  for 
plaintiff  in  error.  Walter  T.  Colqult  and  B. 
J.  Conyers,  for  defendants  in  error. 

COBB,  J.  1.  While  Civ.  Code  1895,  S  5484, 
provides  that  ordinary  motions  for  new  trials 
must  be  made  during  tbe  term  at  which  the 
trial  was  had,  and  that,  when  the  term  con- 
tinues longer  than  30  days  from  tbe  trial, 
*'the  application  shall  be  filed  within  30  days 
from  the  trial,  together  with  a  brief  of  tbe 
evidence,"  it  is  settied  by  numerous  de- 
cisions, which  need  not  be  cited,  that  the 
judge  may,  by  order  passed  when  the  motion 
for  new  trial  is  made,  extend  the  time  for 
filing  the  brief  of  evidence  to  any  day  in  the 
future  before  the  motion  is  finally  heard  and 
determined.  Tbe  question  raised  by  the  mo- 
tion to  dismiss  the  motion  for  a  new  trial  in 
the  present  case  turns  upon  tbe  construction 
to  be  given  tbe  words  "present  for  approval 
a  brief  of  the  evidence  in  the  cause."  If  this 
language  is  broad  enough  to  include  the  right 
to  file  the  brief  of  evidence^  the  court  prop- 
erly overruled  the  motion  to  dismiss.  That 
the  language  is  broad  enough  to  accomplish 
this  purpose  was  expressly  decided  in  John- 
son V.  Grantham,  110  Ga.  281,  34  S.  E.  851. 
While  the  language  of  the  order  In  that  case 
does  not  appear  in  the  printed  report,,  the 
original  record  shows  that  the  language  then 
used  was:  "Let  the  brief  of  evidence  be 
presented  for  approval  on  or  before  the  date 
aforesaid."  This  was  a  unanimous  decision, 
and  is  controlling  in  the  present  case.  See, 
also,  Napier  v.  Heilker,  115  Ga.  168,  41  S.  B. 
689;  Hightower  v.  George,  102  Ga.  549,  26 
S.  B.  729.  Aiter  a  careful  examination  of 
the  numerous  cases  dealing  with  this  sub- 
51  S.E.— 45 


Ject,  we  find  none  which  conflict  with  tiiose  ' 
just  cited. 

2.  Complaint  is  made  of  tbe  admission  of 
answers  to  Interrogatories,  stating  that  the 
plaintiff  suff^ed  damages  in  a  named  sum 
by  reason  of  the  goods  being  held  in  stoclc 
because  of  tbe  attachment;  tbe  objection  be- 
ing that  it  was  not  shown  how  and  in  what 
manner  the  damage  was  suffered,  or  tbe 
items  thereof,  and  that  it  was  not  competent 
to  prove  damages  in  such  general  terms. 
We  think  the  objection  was  w;ell  taken.  It 
was  not  permissible  for  tbe  witness  to  state 
merely  in  general  terms  the  amount  of  dam- 
age sustained.  He  should  have  given  the 
jury  some  facts  and  data  from  which  to  esti- 
mate the  amount  of  the  damage.'  Tbe  testi- 
mony objected  to  was  nothing  more  than  a 
conclusion  of  the  witness  as  to  what  dam- 
ages had  been  sustabied  by  reason  of  the 
goods  having  been  kept  in  stock  after  the 
levy  of  the  attachment  It  was  the  province 
of  tbe  Jury  to  fix  tbe  damages  from  proved 
facts,  and  they  were  not  to  be  controlled  by 
mere  conclusions  of  witnesses  as  to  this  mat- 
ter. It  is  said,  however,  that  the  objection 
to  the  interrogatories  was  one  merely  of 
form,  and  fell  within  tbe  spirit  of  the  rule 
of  court  with  reference  to  objections  to  in- 
terrogatories on  the  ground  that  they  were 
leading.  Civ.  Code  1895,  §  5668.  The  rule 
of  court  relates  entirely  to  objections  of  the 
nature  Just  indicated,  and  does  not  embrace, 
either  in  letter  or  spirlt»  an  objection  such 
as  tbe  one  made  in  the  present  case.  Be- 
sides, tbe  objection  was  not  one  merely  of 
form.  It  was  of  substance,  and  raised  the 
objection  that  the  testimony  offered  was  not 
competent  to  prove  the  fact  sought  to  be 
shown.  It  is  further  contended  that  it  has 
been  determined  on  demurrer  that  the  item 
of  damage  referred  to  in  the  testimony  ob- 
jected to  was  legitimate,  and  that  the  allega- 
tion as  to  this  item  in  the  petition  was  as 
general  as  the  testimony  offered  to  support 
it.  Unq(uestionabIy  the  defendants  were 
concluded  by  the  judgment  on  the  demurrer 
as  to  the  legality  of  this  item  of  damage,  if 
this  question  was  made  by  the  demurrer 
and  determined  adversely  to  the  defendants. 
Ga.  Northern  Ry.  Co.  v.  Hutchlns,  119  Ga. 
504,  46  S.  B.  659.  The  demurrer  is  not  in 
the  record,  and  we  do  not  know  whether  the 
question  was  raised  and  determined  on  de- 
murrer or  not;  but,  conceding  that  it  was,  the 
demurrer  adjudicated  nothing  as  to  tbe  na- 
ture of  the  proof  necessary  to  establish  the 
allegation.  Pleading  may  be  more  general 
than  proof.  A  general  averment  that  the 
plaintiff  had  been  damaged  a  named  sum 
would  be  good  against  a  general  demurrer, 
but  the  proof  should  show  wherein  and  how 
such  damage  was  sustained.  It  Is  further 
contended  that  as  the  verdict  was  for  only 
|;280.15,  and  the  evidence  demanded  a  find- 
ing for  $297.15,  with  the  item  to  which  the 
inadmissible  testimony  related  omitted,  the 
Judgment  ought  not  to  be  reversed*    Suffice 
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to  say  with  reference  to  this  contention  that 
the  jury  were  not  bound  to  take  the  amounts 
fixed  by  the  witnesses  as  the  damages  sus- 
tained, but  could  reduce  these  amounts,  if 
under  all  the  facts  and  circumstances  they 
were  of  the  opinion  this  should  be  done. 
One  of  the  items  in  the  $297.15  was  $200  at- 
torney's fees.  This  amount  the  Jury  could 
have  reduced,  if  they  thought  it  unreason- 
able. Baker  v.  Richmond  Works,  105  Ga. 
225,  31  S.  E.  426. 

3.  The  other  grounds  of  the  motion  for  a 
new  trial  need  not  be  discussed  at  length. 
The  Judge,  in  referring,  in  his  charge  to 
damages  for  which  a  recovery  could  be  had, 
should  have  stated  specifically  that  they 
must  be  damages  which  were  sustained  in 
consequence  of  the  suing  out  of  the  attach- 
ment There  were  some  other  slight  inac- 
curacies In  the  charge,  but  these  will  no 
doubt  be  corrected  on  another  trial.  It 
would  be  in  accordance  with  the  better  prac- 
tice, and  on  another  triai  an  instruction  to 
that  effect  should  be  given,  for  the  Jury  to 
return  a  verdict  in  an  aggregate  sum,  with- 
out itemizing  the  amount  found  or  stating 
the  processes  by  which  they  arrived  at  it. 
The  plaintiff  having  put  in  evidence  its  an- 
swer in  the  attachment  case,  it  was  the  right 
of  counsel  for  the  defendants  to  comment  to 
the  Jury  on  the  answer  and  draw  from  it  any 
legitimate  conclusions  which  would  illus- 
trate the  issues  involved  in  the  case  on  trial; 
but  it  was  not  error  for  the  court  to  prevent 
counsel  from  discussing  parts  of  the  answer 
which  could  not  possibly  throw  any  light  on 
clie  issues  then  involved. 

Judgment  reversed  on  main  bill,  and  af- 
firmed on  cross-bill  of  exceptions.  All  the 
Justices  concurring,  except  SIMMONS,  C  J., 
absent 
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SHARPB  V.  MATHEWS. 
(Supreme  Ck>art  of  Qeorgia.    Aug.  4,  1905.) 

1.  Deed  —  What  Oonstitittbs  —  Test  amen - 

TABT  OHABACTEB. 

A  paper  in  the  form  of  a  deed,  attested  as 
a  deed  and  delivered  to  the  party  named  as 
pantee,  and  in  the  granting,  as  well  as  in  the 
habendum  and  tenendum,  clause,  purporting  to 
convey  the  title  in  prsesenti,  is  not  to  be  con- 
strued as  testamentary  in  its  character  because 
it  recites  that  the  premises  are  to  "remain  the 
right  and  property  of  the  grantor  "for  and 
during  her  natural  life" ;  the  purpose  and  ef- 
fect of  this  recital  being  to  reserve  a  life  estate 
in  the  grantor. 

[Ed.  Note. — For  cases  in  point  see  vol.  49, 
Cent  Dig.  Wills,  §§  208-217.] 

2.  Tenant  bt  Sufferance. 

One  who  enters  into  the  possession  of  land 
under  a  deed,  claiming  in  good  faith  the  land 
as  his  own,  cannot  be  summarily  evicted  from 
the  pranises  as  a  tenant  at  sufferance. 

(Syllabus  by  the  Court.) 

Ehror  from  Superior  Court,  Montgomery 
County;   D.  M.  Roberts,  Judge. 

Action  by  Betsey  A.  Mathews  against  Dan* 
iel  L.  Mathews.    On  the  death  of  plaintiiX, 


W.  H.  Sharpe,  administrator,  was  snbstitut- 
ed.  Judgment  for  defendant,  and  plaintiff 
brings  error.    AfiiTaed. 

J.  H.  Martin  and  Warren  Grice,  for  plain- 
tilt  in  error.  Garrard  &  Meldrim  and  J.  B. 
Geiger,  for  defendant  in  error. 

EJVANS,  J.  On  the  2d  day  of  January, 
1902,  Betsey  A.  Mathews  sued  out  a  warrant 
to  dispossess  Daniel  L.  Mathews  as  a  ten- 
ant at  sufferance.  He  filed  a  counter  affi- 
davit in  which  he  denied  that  he  was  a  ten- 
ant at  sufferance  or  otherwise.  On  March 
9,  1903,  Betsey  A.  Mathews  died,  and  on 
April  26th  of  the  following  year  W.  H. 
Sharpe,  who  had  been  diily  appointed  ad- 
ministrator upon  her  estate,  was  made  a 
party  plaintiff  in  her  stead.  On  the  triai 
of  the  case  the  plaintiff  Introduced  the  fol- 
lowing documentary  evidence:  A  deed  from 
Neil  A.  Mathews  and  others  to  William  C. 
Mathews,  dated  June  80,  1896,  conveying  to 
him  the  premises  in  question,  and  a  trans- 
fer of  this  deed  by  William  O.  Mathews  to 
Betsey  A.  Mathews,  bearing  the  same  date. 
Also,  a  paper  executed  by  Betsey  A.  Math- 
ews, of  which  the  following  is  a  copy:  "State 
of  Georgia,  Montgomery  county.  This  in- 
denture, made  the  6th  day  of  July,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-six,  between  Betsey  A.  Mathews, 
of  the  county  of  Montgomery,  of  the  one 
part  and  Daniel  L.  Mathews,  of  the  county 
of  Montgomery,  of  the  other  part  wit- 
nesseth:  That  the  said  Betsey  A.  Mathews, 
for  and  in  the  consideration  of  the  sum  of 
five  hundred  dollars  In  hand  paid  at  or  be- 
fore the  sealing  and  delivery  of  these  pres- 
ents, the  receipt  whereof  is  hereby  acknowl- 
edged, has  granted,  bargained,  sold,  aliened, 
conveyed,  and  confirmed,  and  by  these  pres- 
ents does  grant,  bargain,  sell,  alien,  convey, 
and  confirm  unto  the  said  Daniel  L.  Math- 
ews, his  heirs  and  assigns,"  the  tract  of 
land  conveyed  to  her  by  William  C.  Mathews, 
mentioned  above.  "Said  tract  of  land  is  to 
remain  the  right  and  property  of  Betsey  A. 
Mathews  for  and  during  her  natural  life, 
and  to  become  the  property  of  the  said  Dan- 
iel L.  Mathews,  in  fee  simple,  immediately 
upon  the  death  of  the  said  Betsey  A.  Math- 
ews. In  the  event  the  said  Betsey  A.  Math- 
ews should  survive  said  Daniel  L.  Mathews, 
then  immediately  upon  the  death  of  said  Bet- 
sey A.  Mathews  said  property  is  to  become 
the  property  in  fee  simple  of  the  heirs  of 
said  Daniel  L.  Mathews.  As  an  additional 
consideration  for  said  tract  of  land  are  the 
love  and  affection  said  Betsey  A.  Mathews 
bears  for  her  son,  the  said  Daniel  L.  Math- 
ews, and  the  maintenance  and  support  of 
said  Betsey  A.  Mathews  by  the  said  Daniel 
L.  Mathews  for  and  during  the  remainder  of 
her  natural  life.  To  have  and  to  hold  the 
said  bargained  premises,  with  all  and  sin- 
gular the  rights,  members,  and  appurtenances 
thereto  appertaining,  to  the  only  proper  use. 


Ga.) 


SHARPE  V.  MATHEWS. 


707 


beDeflt  and  behoof  of  him,  the  said  Daniel 
L.  Mathews,  his  heirs,  executors,  adminis- 
trators, and  assigns.  In  fee  simple.  And  the 
said  Betsey  A.  Mathews  the  said  bargained 
premises  unto  the  said  Daniel  L.  Mathews, 
his  heirs,  executors,  administrators,  and  as- 
signs, and  against  the  said  Betsey  A.  Math- 
ews, her  heirs,  executors,  and  administra- 
tors, and  against  all  and  every  other  person 
or  persons,  shall  and  will  warrant  and  for- 
ever defend,  by  virtue  ot  these  presents.  In 
witness  whereof,  the  said  Betsey  A.  Math- 
ews has  hereunto  set  her  hand  and  affixed 
her  seal  and  delivered  these  presents,  the 
day  and  year  first  above  written."  This 
paper  was  attested  by  two  witnesses.  The 
scrivener,  as  a  witness,  stated  that  he  draft- 
ed it  at  the  instance  of  Betsey  A.  Mathews, 
that  she  asked  him  to  "draw  the  deed,  and 
that  the  deed  was  written  at  his  bouse." 
The  attesting  witnesses  testified  that  they 
did  not  see  any  money  paid  at  the  time  of 
the  execution  of  the  deed.  Certain  other 
witnesses  were  introduced,  and  testified  that 
Betsey  A.  Mathews,  about  two  years  be- 
fore her  death,  left  the  house  of  Daniel  I*. 
Mathews  and  took  up  her  residence  with  a 
•daughter,  and  that  he  did  not  thereafter  con- 
tribute to  her  support.  Daniel  L.  Mathews, 
who  was  sworn  as  a  witness  in  behalf  of 
the  plaintiff,  testified  that  he  did  not  pay  the 
$500  recited  in  the  deed,  nor  did  he  pay 
his  mother,  Betsey  A.  Mathews,  anything 
at  all;  that  he  did  pay  the  physician's  bill 
for  attending  her  during  her  last  illness,  and 
her  biurlal  expenses,  as  well  as  certain 
amounts  for  medicine;  that  he  had  paid 
taxes  on  the  land  and  had  furnished  his 
mother  with  certain  supplies  while  she  was 
living  with  her  daughter;  and  that  he  had 
done  nothing  to  Justify  his  mother  in  leav- 
ing his  home.  He  further  testified  that  he 
went  into  possession  of  the  land  under  the 
paper  executed  and  delivered  to  him  by  Bet- 
sey A.  Mathews,  entering  in  good  faith  and 
holding  the  possession  and  claiming  the  land 
under  that  instrument.  After  introducing 
this  evidence,  the  plaintiff  announced  clos- 
ed, and  on  motion  of  the  defendant  the  court 
granted  a  nonsuit  Error  is  assigned  upon 
the  judgment  of  nonsuit 

1.  The  correctness  of  the  ruling  made  by 
the  trial  judge  upon  the  motion  for  a  non- 
suit depends  in  a  large  measure  upon  the 
construction  to  be  put  upon  the  instrument 
executed  by  Betsey  A.  Mathews  and  deliv- 
ered to  Daniel  L.  Mathews.  The  plaintiff  in 
error  Insists  that  the  paper  is  testamentary 
in  its  character,  and  that  It  is  void  because 
attested  by  only  two  witnesses.  On  the 
other  band,  the  defendant  in  error  insists 
that  the  paper  is  a  deed.  In  all  essential 
respects  it  is  similar  to  the  instrument  con- 
strued in  Grifiath  v.  Douglas,  120  Ga.  582, 
48  S.  B.  129,  in  which  case  it  was  held  that 
where  a  paper  is  In  the  form  of  a  warranty 
deed,  and  is  attested  as  a  deed  and  deliv- 
ered to  the  party  named  as  grantee,  it  should 


be  treated,  not  as  a  will,  but  as  a  deed, 
notwithstanding  it  contains  words  to  the 
effect  that  the  enjoyment  of  the  estate  there- 
by conveyed  is  to  be  postponed  until  the 
death  of  the  grantor.  The  paper  now  under 
consideration  was  executed  in  the  form  of 
a  deed,  was  delivered  to  the  grantee,  and 
was  produced  by  him  on  the  trial  in  re- 
sponse to  a  notice  to  produce.  The  haben- 
dum and  the  tenendum  clause,  "to  have  and 
to  hold,"  was  appropriate  to  a  conveyance 
passing  a  fee-simple  estate.  The  provision 
that  the  land  was  to  remain  the  right  and 
property  of  the  grantor  for  and  during  her 
natural  life  occurred  immediately  after  the 
description  of  the  property,  and  Indicated 
the  ihtent  of  the  grantor  to  convey  the 
fee,  with  a  reservation  of  a  life  estate  in  the 
grantor.  The  provision  that,  if  the  grantor 
should  survive  the  grantee,  the  land  should, 
upon  the  death  of  the  grantor,  become  the 
property  in  fee  simple  of  the  heirs  of  Daniel 
L.  Mathews,  simply  indicated  the  intention 
of  the  grantor  to  convey  an  inheritable  es- 
tate. Had  this  provision  been  omitted  from 
the  instrument,  its  legal  effect  would  have 
been  the  same.  The  paper  was  a  deed,  and 
not  a  will,  and  conveyed  the  title  to  the 
grantee,  with  a  reservation  of  a  life  estate 
in  the  grantor.  See  authorities  cited  in  Grif- 
fith V.  Douglas,  supra. 

2.  Did  the  evidence  show  that  the  de- 
fendant was  a  tenant  at  sufferance?  His 
contention  was  that  the  deed  conveyed  the 
title  to  him  and  gave  him  an  immediate 
right  to  the  enjoyment  of  the  premises.  He 
evidently  construed  the  reservation  of  a  life 
estate  as  amounting  to  no  more  than  a  charge 
upon  the  land  for  the  support  of  his  mother, 
the  grantor,  during  her  natural  life.  This 
was  an  erroneous  construction  of  the  deed, 
but  it  Illustrates  the  nature  and  character 
of  the  defendant's  possession.  He  testified 
that  he  entered  into  possession  of  the  land, 
claiming  it  as  owner  under  the  deed  from 
bis  mother.  He  did  not  hold  under  her  as 
a  tenant,  nor  recognize  that  she  had  any 
interest  in  the  premises.  The  relation  of 
landlord  and  tenant  did  not,  therefore,  exist, 
and  the  summary  proceeding  authorized  by 
Civ.  Code  1895,  S  4813,  was  not  available. 
Watson  V.  Toliver,  103  Ga.  123,  29  S.  B.  614. 
"To  create  the  relation  of  landlord  and  ten- 
ant between  parties,  a  formal  letting  is  not 
required.  The  relation  may  arise  by  im- 
plication, and,  as  a  general  rule,  it  is  suffi- 
cient to  create  the  relation,  if  it  appears  to 
have  been  the  intention  of  one  to  enter  or 
occupy  the  premises  in  subordination  to  the 
title  of  the  other;  but  the  relation  will  never 
be  implied  when  the  acts  and  conduct  of  the 
parties  are  inconsistent  with  its  existence. 
♦  •  ♦  A  tenant  is  generally  defined  as 
one  who  occupies  the  land  or  premises  of 
another  in  subordination  to  that  other's  title, 
and  with  his  assent,  express  or  Implied." 
18  Am.  &  Bug.  Enc.  Law  (2d  Ed.)  164,  165. 
When  title  is  shown  in  the  plaintiff  and  oc- 
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cupatlon  hj  fhe  defendant,  an  obligation  to 
pay  rent  Is  generally  .implied;  bnt  if  the 
entry  was  not  under  the  plaintiff,  or  if  the 
possession  is  adverse  to  him,  no  such  im- 
plication  arises.-  Civ.  Code  1895,  S  3116. 
The  defendant  cannot  properly  be  regarded 
as  a  tenant  at  sufferance.  According  to  the 
definition  stated  in  2  Bl.  Com.  150,  "an  estate 
at  sufferance  is  where  one  comes  into  pos- 
session of  land  by  lawful  title,  but  keeps  it 
afterwards  without  any  title  at  all."  This 
definition  was  recognized  and  acted  upon 
by  this  court  in  Godfrey  r.  Walker,  42  Ga. 
662,  575.  See  Willis  t.  Harrell,  118  Ga. 
906,  45  S.  B.  794.  "A  tenancy  at  sufferance 
arises  when  a  man  comes  into  possession 
lawfully,  but  holds  over  wrongfully  aft^r  the 
determination  of  his  interest,  differing  in 
this  respect  from  a  tenancy  at  will,  where 
the  holding  is  by  the  landlord's  permission." 
1  Taylor's  Land.  &  Ten.  (9th  Ed.)  §  64.  That 
is  to  say,  such  a  tenancy  is  created  where 
one  enters  into  possession  under  a  lawful 
demise,  and  his  retention  of  possession  after 
the  expiration  of  his  term  is  by  the  mere 
laches  or  neglect  of  the  owner  to  take  pos- 
session of  the  premises — where  the  entry  is 
lawful,  but  the  holding  over  is  wrongful. 
There  is  no  evidence  that  would  authorize 
the  conclusion  that  the  grantor  put  upon 
the  deed  a  construction  different  from  that 
placed  upon  it  by  the  defendant  The  only 
evidence  touching  the  nature  of  his  posses- 
sion was  the  testimony  of  the  defendant 
himself,  which  discloses  that  his  possession 
was  not  that  of  a  tenant,  but  that  he  oc- 
cupied the  premises  under  a  bona  fide  claim 
of  title  thereto.  Under  these  circtunstances 
he  could  not  be  summarily  evicted  as  a  ten- 
ant holding  over,  and  the  judgment  award- 
ing a  nonsuit  should  not  be  disturbed. 

Judgment  affirmed.    All  the  Justices  con- 
curring, except  SIMMONS,  G.  J.,  absent 


<12S  Oa.  870) 

ARRINGTON  v.  CRONIN. 

(Supreme  Court  of  Creorgia.    Aug.  6,  1903.) 

Nbw  Trial— Dismissal  of  Motion. 

Under  the  facts  appearing  In  the  record, 
the  court  erred  in  dismissing  the  motion  for 
new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  (^urt,  Ware  County; 
T.  A.  Parker,  Judge. 

Action  by  J.  Cronln  against  H.  T.  Arring- 
ton.  Judgment  for  plaintiff.  From  an  order 
denying  a  new  trial,  defendant  brings  error. 
Reversed. 

J.  Ia  Sweat  for  plaintiff  In  error.  Toomer 
&  Reynolds,  for  defendant  in  error. 

FISH,  P.  J.  At  the  April  term,  1904,  of 
Ware  superior  court  Mrs.  H.  T,  Arrington 
filed  a  motion  for  a  new  trial  in  a  case  in 
which  J.  Cronin  had  obtained  a  verdict 
Against  her  during  that  term.    At  the  time 


the  motion  was  filed,  an  order  was  granted 
that  it  be  heard  in  vacation  on  May  21,  1904. 
This  order  provided  "that  movant  have  until 
the  hearing,  whenever  it  may  be,  to  pre- 
pare and  present  for  approval  a  brief  ot  the 
evidence  in  said  case^  and  the  presiding  judge 
may  enter  his  approval  thereon  at  any  time, 
either  in  term  or  vacation;  and  if  the  hear- 
ing of  the  motion  shall  be  tn  vacation,  and 
the  brief  of  evidence  has  not  been  filed  in  the 
clerk's  office  before  the  date  of  the  hearing, 
said  brief  of  evidence  may  be  filed  in  the 
clerk's  office  at  any  time  within  10  days  aft- 
er the  motion  is  heard  and  determined." 
Movant  filed  a  brief  of  evidence  and  charge 
of  the  court  in  the  clerk's  office  on  April 
29,  1904.  On  May  20,  1904,  a  consent  order 
was  passed  continuing  the  hearing  of  the 
motion  until  June  27,  1904.  This  order  re- 
cited that  '*it  is  further  ordered  that  movant 
have  until  said  time  to  have  the  brief  of 
evidence  and  charge  of  the  court  in  said  case 
approved  and  filed,  and  also  to  amend  and 
otherwise  perfect  the  said  motion  for  new 
trial."  On  June  27,  1904,  the  following  or- 
der was  passed:  *Tlaintiff  [respondent]  not 
being  ready,  it  is  ordered  by  the  court  that 
the  hearing  of  above-stated  motion  be  con- 
tinued until  the  21st  day  of  July,  1904,  to 
be  then  heard  at  Baxley,  Ga.  It  is  further 
ordered  that  defendant's  [movant's]  right  to 
have  the  brief  of  evidence  and  charge  of 
the  court  and  to  amend  said  motion  be  pre- 
served until  the  hearing."  The  motion  not 
being  heard,  and  no  action  taken  thereon  be- 
fore October  1,  1904,  the  Judge,  upon  the 
application  of  respondent's  attorney,  and 
in  pursuance  of  the  original  term  order,  fixed 
the  hearing  of  the  motion  for  October  10, 
1904,  and  provided  that  notice  be  served 
upon  movant  The  motion  was  not  heard 
upon  the  last-mentioned  date,  nor  any  order 
granted  in  reference  thereto.  During  the 
November  term  of  the  court  the  motion  was 
called  in  its  order  for  a  hearing,  and  was, 
on  motion  of  respondent,  "dismissed  because 
no  brief  of  evidence  [had]  been  approved  in 
terms  of  the  consent  order  of  May  20,  1904.'' 
To  the  order  dismissing  the  motion  movant 
excepted. 

We  think  the  exception  well  taken. 
Granting  that  the  consent  order  of  May 
20th  was  n  limitation  upon  the  original  t^m 
order,  and  that  under  its  terms  the  movant 
was  required  to  have  the  brief  of  evidence 
approved  on  or  before  June  27th,  we  think 
it  clear  that  the  order  passed  on  the  date 
last  mentioned  preserved  movant's  right  to 
have  the  brief  of  evidence  approved  until 
the  final  hearing.  The  order  of  June  27th 
clearly  contemplated  that  some  right  of  the 
movant  in  reference  to  the  brief  of  evi- 
dence should  be  preserved  until  the  hearing 
of  the  motion;  for  it  provided  "that  de- 
fendant's right  to  have  the  brief  of  evi- 
dence ♦  ♦  •  be  preserved  until  the  hear- 
ing." Evidently  by  inadvertence  there  was 
a  word,  or  words,  left  out  of  the  order  here. 
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The  use  of  the  word  **preeerved"  clearly  and 
unmistakably  indicated  that  the  right  of  the 
movant  In  reference  to  the  brief  of  evldenee 
which  this  order  contemplated  was  a  right 
which  had  been  secured  to  her  by  previous 
orders  of  the  court.  This  right,  whatevier  it 
was,  was  to  be  "preserved";  that  Is,  kept 
Intact  or  protected.  The  last  previous  or- 
der of  the  court  had  provided  that  the  mov- 
ant should  have  until  June  27,  1904,  the  date 
which  It  fixed  for  the  hearing,  **to  have  the 
brief  of  evidence  *  *  •  in  said  case  ap- 
proved and  filed,'*  and  tliis  was  clearly  the 
right  of  the  movant  in  reference  to  the  brief 
of  evidence,  which  was,  under  the  order  of 
June  27,  1004,  to  be  ••preserved"  until  the 
final  hearing.  A  brief  of  evidence  had  been 
filed  on  April  29,  1904,  and  It  needed  noth- 
ing but  the  approval  of  the  court  No  ques- 
tion was  made  on  the  correctness  of  the 
brief  of  evidence,  nor  did  the  court  refuse  to 
approve  it;  but  the  motion  for  a  new  trial 
was  dismissed  upon  the  ground  that  the  brief 
of  evidence  had  not  been  approved  con- 
formably to  the  consent  order  of  May  20th, 
when  that  order  had  been  superseded  by 
the  order  of  June  27th. 

We  think  his  honor  erred  in  the  ruling 
excepted  to,  and  the  judgment  is  therefore 
reversed.  All  the  Justices  concur,  ezc^t 
SIMMONS,,  a  J.,  absent 


(123  Ga.  860) 

SIMPSON  ▼.  GEORGIA  SOUTHERN  ft  F. 
RY.  CO. 

(Supreme  Court  of  Georgia.    Aug.  5,  1905.) 

Triai^— Nonsuit. 

Under  the  evidence  introduced  by  the  plain- 
tiff in  this  case,  there  was  no  error  in  granting 
a  nonsuit.  The  case  does  not  fall  within  Ash- 
worth  v.  Southern  Railway  Co.,  43  S.  E.  36, 
116  Ga.  635,  69  L.  R.  A.  592. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  J.  L.  Simpson,  by  his  next  friend, 
against  the  Georgia  Southern  &  Florida  Rail- 
way Company.  From  a  Judgment  of  non- 
suit, plaintlfC  brings  error.    Affirmed. 

J.  R,  Cooper  and  M.  W.  Harris,  for  plain- 
tiff in  error.  R,  C.  Jordan,  Hall  &  Wim- 
berly,  and  J.  E.  Hall,  for  defendant  In  er- 
ror. 

LUMPKIN,  J.  Judgment  affirmed.  Ail 
the  Justices  concur,  except  SIMMONS,  C.  J^ 
absent 


023  Oa.  882) 

GEORGIA   R.   &  BANKING  CO.  ?.   NEW- 
MEYER. 
(Supreme  Court  of  Georgia.    Aug.  6,  1905.) 

Appeal— Review— Second  VxaDicr. 

No  error  of  law  was  complained  of,  and, 
as  there  was  at  least  some  evidence  which 
would  have  authorized  a  finding  for  the  plain- 
tiff, the  Supreme  Court  will  not  disturb  a  judg^ 


ment  refusing  to  set  aside  a  second  verdict  in 
favor  of  the  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  fi  8865.] 

(Syllabus  by  the  Court) 

Error  from  Siq>erior  Court,  De  Kalb  Coun- 
ty;  L.  S.  Roan,  Judge. 

Action  by  E.  J.  Newmeyer  against  the 
Georgia  Railroad  A  Banking  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Jos.  B.  &  Bryan  Gumming  and  M.  A. 
Candler,  for  plaintiff  in  error.  Arnold  & 
Arnold  and  L.  B.  Norton,  for  defendant  in 
error. 

COBB,  J.  Judgment  affirmed.  AH  the 
Justices  concurring,  except  SIMMONS,  C.  J., 
absent. 


023  Oa.  821) 
IDLETT  T.  CITY  OF  ATLANTA. 
(Supreme  Court  of  Georgia.    Aug.  4,  1905.) 

1.  Municipal  Cobpobations— Cabs  of  Side- 
walks. 

It  is  the  duty  of  a  municipal  corporation 
to  keep  its  streets  and  sidewalks  in  a  reason- 
ably safe  condition,  so  that  persons  can  pa^s 
along  them  in  the  ordinary  methods  of  travel 
in  safety. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent  Dig.  Municipal  Corporations,  |  1612.] 

2.  Samb— Defects— Knowledob. 

If  a  defect  in  a  sidewalk  in  a  city  has 
existed  for  such  a  length  of  time  that  by  rea- 
sonable diligence  in  the  performance  of  their 
duties  the  defect  ought  to  have  been  known  by 
the  proper  authorities,  notice  will  be  presumed, 
and  proof  of  actual  knowledge  will  not  be  neces- 
sary in  order  to  render  the  municipality  liable 
for  injuries  occasioned  thereby. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  |  1648.] 

8.  Same— Duties  of  Tbaveleb. 

Ordinary  diligence  on  the  part  of  a  person 
passing;  along  a  sidewalk  of  a  public  street  of  a 
municipal  corporation,  and  ordinary  diligence 
on  the  part  of  the  corporation  in  constructing 
and  repairing  the  sidewalk,  do  not  imply  a  like 
degree  of  vigilance  in  foreseeing  danger  and 
guarding  against  it 

[Ed.  Note. — For  cases  in  point  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  SS  1673, 
167a] 

4.  Same— Action— Declabation. 

The  allegations  of  the  declaration  in  this 
case  did  not  show  that  the  plaintiff  could  have 
avoided  the  injury  to  herself  by  the  use  of  ordi- 
nary care,  and  that  she  failed  to  exercise  such 
care,  so  as  to  authorize  a  dismissal  of  the  case 
on  demurrer. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Held,.  Judge. 

Action  by  Cella  Idlett  against  the  city  of 
Atlanta.  Judgment  for  defendant  and 
plaintiff  brings  error.    Reversed. 

Cella  Idlett  brought  suit  against  the  city 
of  Atlanta  to  recover  damages  on  account 
of  a  personal  injury.  She  alleged  as  fol- 
lows; In  the  aidewalk  of  one  of  Its  public 
streets  there  was  a  hole  about  6  feet  long 
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next  to  the  Inside  of  the  walk,  crescent  shap- 
ed, and  about  3  feet  wide  at  the  widest  point, 
extending  from  about  one-half  to  one-third 
of  the  way  across  the  pavement  At  or  near 
the  inner  margin  of  the  sidewalk  the  hole 
was  about  2  feet  deep,  but  it  grew  shallower 
as  the  center  of  the  sidewalk  was  approach- 
ed, and  that  part  of  the  hole  lying  furthest 
from  the  fence  was  about  10  or  12  inches 
deep.  At  this  point  the  street  was  built  up 
of  "made  earth,"  and  the  brick  pavement 
rested  on  it  The  defective  condition  of  the 
sidewalk  had  existed  for  about  six  months, 
and  the  defendant  knew  of  it,  or  should 
have  known  of  it  by  the  exercise  of  ordinary 
care.  Defendant  negligently  failed  to  exer- 
cise ordinary  care  to  keep  the  street  and  side- 
walk in  a  reasonably  safe  condition  for 
travel .  in  the  ordinary  mode  by  day  and 
night  The  leaving  of  a  hole  in  a  public 
sidewalk  in  a  thickly  settled  part  of  the 
city  was  gross  negligence.  The  defendant 
knew  that  the  earth  under  the  bricks  was 
**made  earth,"  and  knew  or  ought  to  have 
known  that  the  hole  was  surrounded  by  per- 
pendicular walls  consisting  of  "made  earth" 
covered  with  brick,  and  that  this  had  a 
tendency  to  cave  in  and  fall.  It  was  the 
duty  of  the  city  to  fill  up  the  hole  and  to 
repair  the  street,  so  that  caving  could  not 
have  taken  place.  The  hole  was  near  the 
piaintififs  house,  and  she  knew  of  it.  She 
arose  early  one  morning  and  started  along 
the  street  to  attend  to  some  business.  "As 
petitioner  approached  said  hole  she  bore  to 
the  right,  leaving  said  hole  6  or  8  inches 
to  the  left  She  was  thinking  about  her 
business,  and  at  the  same  time  was  in  a 
sense  conscious  of  the  existence  of  the  hole, 
and  attempted  to  pass  by  the  widest  part  of 
the  said  hole  at  least  5  to  10  inches  to  her 
left  At  other  points  she  was  from  2  to  S 
feet  from  the  hole.  The  brick  that  gave 
way  under  petitioner's  foot  was  opposite 
the  widest  part  of  the  hole.  Petitioner  was 
thinking  abiout  her  work,  at  the  same  time 
she  was  in  some  sense  conscious  of  the 
hole,  and  walked,  as  she  thought,  a  suffi- 
cient distance  from  the  edge  of  the  hole  to 
pass  by  it  She  was  not  especially  thinking 
about  the  hole,  but  merely  passed  around  it 
with  her  mind  on  her  business,  with  the 
subconsciousness  of  the  hole."  She  is  an 
old  negro  woman  and  very  ignorant  'It 
never  once  occurred  to  her  that  the  hole 
would  cave  in,  and  she  was  exercising  care 
at  the  time  she  got  injured."  The  nature 
and  extent  of  the  injury  was  also  alleged. 

The  defendant  demurred  to  the  declaration 
on  the  following  grounds,  in  substance: 
First,  under  the  allegations  of  the  petition 
the  defendant  is  not  liable;  second,  it  ap- 
pears that  the  plaintiff  was  Injured  by  her 
own  lack  of  care;  third,  it  appears  that  the 
plaintiff  well  knew  of  the  defect  of  which 
she  complained,  and  that  in  full  daylight  she 
walked  into  it,  or  so  near  it  as  to  be  in- 
jured, and  hence  she  alone  was  responsible 


for  the  Injury;  and,  fourth,  it  does  not  ap- 
pear that  the  city  knew,  or  could  have 
known  by  the  exercise  of  due  care,  of  the 
defect  The  demurrer  was  sustained,  and 
the  case  dismissed,  and  the  plaintiff  ex- 
cepted. 

O.  E.  &  M.  G.  Horton,  for  plaintiff  in  erroT. 
J.  L.  Mayaon  and  W.  P.  Hill,  for  defendant 
in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
IS.  It  is  the  duty  of  a  city  to  keep  its 
streets  and  sidewalks  in  a  reasonably  safe 
condition,  so  that  persons  can  pass  along 
them  in  the  ordinary  method  of  travel  in 
safety.  Bellamy  v.  Atianta,  75  Ga.  167.  If 
a  defect  in  the  sidewalk  of  a  municipal  cor- 
poration has  existed  for  such  length  of  time 
that  by  reasonable  diligence  in  the  per- 
formance of  their  duties  the  defect  ought  to 
have  been  known  by  the  corporate  authori- 
ties, notice  will  be  presumed,  and  proof  of 
actual  knowledge  will  not  be  necessary  in 
order  to  render  the  municipality  liable  for 
injuries  occasioned  thereby.  Mayor,  etc..  of 
Atianta  v.  Perdue,  53  Ga.  607;  Chapman  v. 
Macon,  55  Ga.  566;  Dempsey  v.  Rome,  94 
Ga.  420,  20  S.  B.  335;  City  Council  of  Au- 
gusta V.  Tharpe,  113  Ga.  152,  38  S.  E.  389. 
Ordinary  diligence  on  the  part  of  a  person 
passing  along  the  sidewalk  of  a  public  street 
of  a  municipal  corporation,  and  ordinary 
diligence  on  the  part  of  the  corporation  in 
constructing  and  repairing  the  sidewalk,  do 
not  imply  a  like  degree  of  vigilance  in  fore- 
seeing danger  and  guarding  against  it  Wil- 
son V.  Atlanta,  63  Ga.  291;  s.  c,  59  Ga.  544, 
27  Am.  Rep.  396.  Although  a  municipality 
may  be  negligent  in  permitting  a  defect  to 
remain  in  a  sidewalk,  a  traveler  must  ex- 
ercise ordinary  care  under  the  circumstan- 
ces. "The  fact  that  a  traveler  voluntarily 
attempts  to  pass,  with  knowledge  of  the  de- 
fect or  obstruction,  is  not  ordinarily  con- 
clusive evidence  of  a  want  of  due  care;  but 
if  he  has,  or  ought  to  have,  notice  thereof, 
he  must  exercise  such  care  as  the  circum- 
stances demand,  and  if  an  ordinarily  prudent 
person  would  not  attempt  to  pass,  under  the 
circmastances,  he  will  be  guilty  of  contribu- 
tory negligence."  Elliott,  Roads  &  Streets, 
i  636.  In  a  note  the  author  says:  "Knowl- 
edge of  the  existence  of  the  defect  or  ob- 
struction is  not  decisive  of  the  question  of 
contributory  fault,  but  is  always  an  im- 
portant element  to  be  considered  in  deter- 
mining that  question,  and,  indeed,  it  not  un- 
frequently  turns  the  scale.  If  the  existence 
of  the  defect  or  obstruction  is  known,  and 
the  danger  is  so  great  that  a  man  of  or- 
dinary prudence  would  not  encounter  it, 
then  one  who  voluntarily  attempts  to  pass 
it  where  there  is  no  reasonable  necessity 
impelling  him  to  make  the  attempt  may  be 
guilty  of  such  contributory  negligence  as 
will  bar  a  recovery."  Id.  p.  680.  It  is  fur- 
ther said  that  **the  question  of  contributory 
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ae^llgence  Is  generally  for  the  Jury  to  de- 
termine  from  the  circumstances  of  the  case. 
Bnt  where  th,e  facts  are  undisputed,  and  but 
one  reasonable  Inference  can  be  drawn  from 
them,  the  question  is  one  of  law  for  the 
court,  and  the  case  may  be  taken  'from  the 
jury."     Id.  S  637. 

In  Samples  v.  Atlanta,  95  Ga.  110,  22  S.  E. 
135,  it  was  said:  "Although  a  traveler  may 
know  that,  because  of  the  defective  con- 
struction of  a  public  bridge  in  a  city,  there 
is  some  danger  in  driving  over  it,  still  he 
may  recover  from  the  city  for  Injuries  sus- 
tained in  so  doing,  if  it  clearly  appears  that 
the  danger  was  not  obviously  of  such  a 
character  that  driving  over  the  bridge  would 
necessarily  amount  to  a  want  of  ordinary  and 
reasonable  care  and  diligence,  and  if  it  also 
appears  that  in  driving  over  the  bridge  the 
plaintiff  did  in  fact  observe  such  care  and 
diligence."  In  City  of  Atlanta  v.  Martin, 
88  Ga.  21,  22,  13  S.  E.  805,  the  plaintiff  was 
walking  on  a  sidewalk  when  the  dirt  gave 
way  or  crumbled  off,  and  she  fell  into  a 
ditch  between  the  sidewalk  and  the  street 
She  testified  that  "she  had  been  at  the 
place  before,  but  did  not  know  much  of  its 
condition;  knew  that  it  was  not  a  paved 
street,  and  not  a  very  good  street,  but  did 
not  know  it  was  so  dangerous,  or  she  would 
not  have  gone  there."  She  knew  that  there 
was  a  gully  there,  but  did  not  know  the 
ground  was  crumbling.  "By  coming  there 
to  church  she  knew  that  the  gully  was  by 
the  side  of  the  sidewalk,  but  did  not  know 
the  sidewalk  was  dangerously  narrow;  nev^ 
noticed  or  thought  of  it"  The  injury  oc* 
curred  at  night  A  recovery  was  sustained. 
In  Dempsey  v.  Rome,  94  Ga.  420,  20  S.  B. 
335,  the  plaintiff  was  injured  at  night  by 
getting  his  foot  caught  in  a  hole  which  had 
existed  for  two  weeks  or  longer  in  a  plank 
crossing  upon  one  of  the  streets  of  the  city. 
The  hole  was  about  10  or  15  inches  long, 
3  inches  wide,  and  2  or  3  inches  deep.  The 
plaintiff  had  observed  it  a  week  or  two  be- 
fore he  was  injured,  and  at  the  time  he 
stepped  into  it  he  "had  his  hands  in  his 
pants  pockets,  was  walking  very  peart,  and 
wasn't  paying  any  attention."  It  was  held 
to  be  a  question  for  the  Jury  whether  under 
these  circumstances  he  was  negligent  in  not 
thinking  of  the  defect,  looking  out  for  It 
and  taking  care  for  his  own  safety.  In 
Mayor,  etc.,  of  Jackson  v.  Boone^  93  Ga.  662, 
20  S.  E.  46,  where  the  plaintiff  leaned 
against  a  gate  forming  part  of  a  railing 
protecting  an  excavation  in  and  along  the 
margin  of  a  public  sidewalk  in  a  town,  and 
the  gate  fell,  it  was  held  that  "there  was  no 
error  in  declining  to  charge  the  Jury  that 
if  the  plaintiff  intentionally  leaned  upon  the 
gate,  he  could  not  recover  from  the  mu- 
nicipal corporation,  or  instructing  the  Jury 
that  it  was  a  question  for  them  whether  or 
not  under  all  the  circumstances,  the  plain- 
tiff was  making  a  proper  and  le^^timate  use 
of  the  gate  in  question." 


Applying  these  principles  to  the  case  at 
bar,  it  was  alleged  that  the  defective  con- 
dition of  the  sidewalk,  had  existed  for  about 
six  months,  and  the  defendant  knew  of  it 
or  by  the  exercise  of  ordinary  care  must 
have  ascertained  it  If  the  existence  of  a 
hole  in  a  public  street  was  sufficient  to  make 
the  case  one  tw  submission  to  a  Jury  on 
the  question  of  negligence  by  the  city  au- 
thorities In  having  and  leaving  a  crossing 
in  that  condition,  as  was  held  in  the  case 
of  Dempsey  v.  Rome,  supra,  certainly  the 
existence,  for  at  least  six  months,  of  a  hole 
extending  from  a  third  to  half  way  across 
a  public  sidewalk,  and  averaging  in  depth 
from  2  feet  to  10  inches,  would  be  suffi- 
cient to  authorize  the  submission  of  a  sim- 
ilar issue  to  the  Jury. 

4.  The  remaining  grounds  of  the  demur- 
rer as  argued  make  a  single  point,  namely: 
Did  the  declaration  show  that  the  plaintiff 
could  have  avoided  the  injury  to  herself 
by  the  use  of  ordinary  care,  so  as  to  prevent 
a  recovery?  Again  we  apply  the  principles 
in  the  cases  above  cited  to  the  facts  of  the 
present  case  as  alleged  in  the  declaration. 
According  to  the  allegations,  the  plaintiff  was 
passing  along  a  public  sidewalk,  which  the 
municipal  authorities  had  left  in  the  same 
condition  for  six  months  or  more,  as  one 
of  its  sidewalks  for  use  by  the  public.  Her 
mind  was  occupied  with  her  business,  but 
she  was  conscious  of  the  existence  of  the 
hole,  and  endeavored  to  pass  around  it  and 
she  thought  she  had  walked  a  sufficient  dis- 
tance from  .the  edge  of  the  hole  to  pass  it  in 
safety.  At  the  widest  point  of  the  hole  she 
passed  it  at  a  distance  of  from  5  to  10 
inches.  She  alleged  that  it  never  occurred 
to  her  that  the  earth  would  cave  in,  and  that 
she  was  exercising  care  at  the  time  of  the 
injury.  In  the  face  of  these  allegations, 
which  the  demurrer  admits,  we  are  unable 
to  hold  as  matter  of  law  that  the  conduct 
of  the  plaintiff  so  clearly  amounted  to  a 
want  of  ordinary  care  as  to  make  the  dec^ 
laration  demurrable.  As  said  In  the  case  of 
Wilson  V.  Atlanta,  63  Ga.  291,  supra,  while 
the  city  and  the  passer  are  both  required  to 
exercise  ordinary  diligence,  the  duty  of  keep- 
ing its  streets  and  sidewalks  in  repair  rests 
upon  the  city,  and  therefore  ordinary  dili- 
gence on  its  part  and  ordinary  diligence  on 
the  part  of  one  who  passes  along  a  side- 
walk does  not  imply  a  like  degree  of  vlgi 
lance  in  foreseeing  danger  and  guarding 
against  it.  The  argument  therefore,  that  if 
the  city  could  have  known  of  the  danger 
of  this  defective  sidewalk,  the  plaintiff  also 
could  have  known  of  it.  Is  not  sound.  On 
the  face  of  the  declaration  there  is  nothing 
to  show  that  the  place  where  tlie  plaintiff 
stepped  was  clearly  and  apparently  danger- 
ous, or  that  in  passing  along  a  public  side- 
walk to  step  so  near  to  a  hole  was  neces- 
sarily a  want  of  ordinary  care  on  her  part 
Nor  can  we  say  from  the  face  of  the  dec- 
laration that  an  ordinarily  prudent  person 
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would  not  have  approached  so  near  to  the 
hole. 

This  case,  therefore,  does  not  fall  within 
the  mling  made  In  City  of  Colnmbns  ▼. 
Griggs,  113  Ga.  597,  38  S.  B.  968,  84  Am.  St 
Rep.  257,  where  it  affirmatively  appeared 
from  the  evidence  'that  it  was  palpably  and 
obviously  dangerons  to  attempt  to  drive  at 
night  over  that  place  in  the  street  at  which 
the  injury  occurred,"  and  that  Griggs,  •*with 
full  and  accurate  knowledge  of  this  fact, 
voluntarily,  on  a  dark  night,  accompanied 
by  another,  who  had  like  knowledge,  in  a 
buggy  with  the  latter  undertook  to  drive 
over  that  place,"  and  that  "they  actually 
discussed  it  but  a  few  moments  before  the 
catastrophe  happened."  Nor  is  the  case  con- 
trolled by  that  of  Sheats  v.  Home,  92  Ga. 
535,  17  S.  E.  922,  where  the  mimlclpallty 
was  negligent  in  causing  a  ditch  5  feet  wide 
and  3  or  4  feet  deep  to  be  cut  across  a  public 
sidewalk  and  left  open  for  several  weeks, 
but  who'e  the  plaintiff,  a  female,  was  per- 
fectly aware  of  the  existence,  width,  and 
depth  of  the  ditch,  and  either  atu..ipted  to 
jump  across  It  or  stepped  Into  the  bottom 
of  it  on  a  rock,  and  tried  to  step  out,  and 
was  thus  injured.  Clearly  In  such  a  case 
she  had  no  cause  of  action.  In  the  case  of 
Kent  V.  Southern  Bell  Telephone  Co.,  120 
Ga.  980,  48  S.  E.  399,  is  discussed  the  risk 
which  one  assumes  in  attempting  to  cross 
over  a  ditch,  and  also  the  fact  that  he  does 
not  assume  the  danger  occasioned  by  latent 
and  unknown  defects.  In  the  present  case 
the  plaintiff,  according  to  her  allegations, 
was  not  seeking  to  cross  over  a  ditch,  ex- 
cavation, or  hole,  but  was  passing  along 
a  public  sidewalk,  left  open  by  the  mu- 
nicipal authorities  for  public  passage,  and 
was  seeking  to  go  around  or  avoid  the  hole 
which  the  city  had  permitted  to  remain 
there.  It  cannot  be  said  with  certainty,  from 
the  declaration,  that  she  failed  to  use  oi> 
dlnary  care,  and  that,  had  she  done  so,  the 
injury  would  not  have  occurred.  Whatever 
may  appear  to  be  the  facts  when  the  evi- 
dence is  Introduced,  the  declaration  should 
not  have  been  dismissed  on  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  O.  J.,  absent 
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MALLARD  y.  CURRAN  et  al. 

(Supreme  Court  of  Georgia.    Aug.  5,  1905.) 

1.  ADMINISTBATOBS— SAI.E  OF  IiANX>— REFUSAL 

TO  Make  Deed— Enforcement. 

A  borrower  of  money  executed  a  deed  of 
trust  to  secure  the  payment  of  the  debt,  and 
subsequently  died  before  the  debt  was  paid. 
The  holder  of  the  loan  deed  consented  for  the 
administrator  to  sell  the  fee-simple  title  to  the 
land  at  public  outcry,  and  this  consent  was 
made  public  by  the  auctioneer  at  the  time  the 
land  was  exposed  for  sale.  The  administrator 
had  previously  been  ^ranted  leave  by  the  ordi- 
nary to  sell  the  land.  The  property  was  put 
up  and  after  considerable  bidding  was  knocked 
off  to  the  plaintiff  at  a  sum  stated.     After- 


wards, though  the  purchase  price  was  tendered 
by  the  plaintiff,  the  tender  beins  a  continuons 
one,  the  administrator  refused  to  make  a  deed 
to  the  land,  but  prepared  to  have  it  resold. 
Held,  that  the  purchaser  at  the  administrator's 
sale  could  maintain  an  action  to  require  the 
administrator  to  make  her  a  deed,  and  to  com- 
pel the  holder  of  the  loan  deed  to  cancel  his 
evidence  of  indebtedness. 

2.  Same— Expenses  of  Litigation. 

Under  the  allegations  of  the  petition  the 
expenses  of  the  litigation  were  not  recoverable. 
(Syllabmi  by  the  Court) 

Error  from  Superior  Court,  Pulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  S.  M.  Mallard  against  Michael 
Curran  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

The  case  made  by  the  petition  is  substan- 
tially as  follows:  Mrs  Annie  Curran  died 
intestate,  the  owner  of  described  realty  in 
the  city  of  Atlanta.  She  had  previously  ex- 
ecuted to  named  persons,  as  trustees  of  the 
Penn  Mutual  liife  Insurance  Company,  a 
nonresident  corporation  having  an  oflSce  and 
agent  in  Atlanta,  a  trust  deed  to  the  prop- 
erty to  secure  a  loan  of  $3,700.  Upon  the 
death  of  Mrs.  Curran,  Michael  Curran  was 
appointed  her  administrator;  and  at  the 
September  term,  1903,  of  the  court  of  or- 
dinary of  Fulton  comity,  he  was  granted 
leave  to  sell  the  property  heretofore  men- 
tioned, and  thereupon  proceeded  to  adver- 
tise it  for  sale  on  the  first  Tuesday  In  Oc- 
tober, 1006.  The  administrator,  through  bis 
agent)  arranged  with  agents  of  the  Penn 
Mutual  Life  Insurance  Company  *to  sell 
said  property  free  from  said  loan,  and  said 
corporation,  through  its  said  agents,  agreed 
that  it  would  accept  payment  of  the  debt, 
with  Interest  to  the  date  of  payment.  In 
full  of  the  amount  of  said  loan,  said  money 
to  he  paid  out  of  the  proceeds  of  said  sale, 
to  which  agreement  said  Michael  Curran 
assented,  and  in  the  advertisement  which  he 
published  of  said  administrator's  sale  he  ad- 
rertised  for  sale  as  administrator  the  fee- 
simple  interest  in  said  property."  On  the 
day  fixed  for  the  sale,  within  the  legal  hours 
and  at  the  courthouse  door,  the  property  was 
exposed  for  sale  by  the  administrat(Mr  through 
his  auctioneer.  The  (luctioneer,  who  was 
the  agent  of  the  administrator,  made  public 
announcement  at  the  time  the  property  was 
exposed  for  sale,  in  clear  and  unequivocal 
terms  and  in  the  presence  and  hearing  of 
the  administrator,  ''that  the  property  would 
be  sold  free  from  the  lien  of  the  debt  due 
the  corporation  above  referred  to,  and  that 
the  purchaser  would  get  a  fee-simple  title 
from  said  administrator;  the  loan  deed, 
above  referred  to,  to  be  paid  by  the  ad- 
ministrator out  of  the  proceeds  of  said  sale* 
and  the  purchaser  to  get  for  the  amount  of 
his  bid  a  title  free  of  the  claim  of  said  loan 
deed."  The  auctioneer  then  invited  bids  for 
the  property,  which  was  finally  knocked  off 
to  the  plalntifT  for  $4,200,  the  higiiest  bid. 
Shortly  thereafter  the  administrator^  with- 
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out  warrant  or  authority,  stated  that  he 
would  not  comply  with  the  terms  of  the 
sale^  and  that  he  would  not  make  the  plala- 
tlfl  a  deed  to  the  property.  Neyertheleaa  the 
plalntDQf  made  a  tender  of  $4,200,  the  amonnt 
of  the  bid,  to  the  administrator,  which  was  a 
continuing  one,  and  which  he  has  refused 
to  accept;  and  she  .tendered  the  money  Into 
court  The  administrator  Is  again  adver- 
tising the  property  for  sale,  and  will  sell  it 
unless  restrained  by  the  court  The  reason- 
able rental  value  of  the  property  Is  $50  per 
month.  The  administrator  Is  In  possession 
of  the  property  and  refuses  to  deliver  pos- 
session to  the  plaintiff.  If  he  Is  allowed  to 
sell  the  property,  as  he  Is  attempting  to  do, 
no  title  will  pass  to  the  purchaser,  but  a 
cloud  win  be  created  on  the  plalntiflTs  title, 
which  she  alleges  vested  in  her  upon  the 
acceptance  of  her  bid  by  the  auctioneer. 
Gnrran,  Individually  and  as  administrator, 
has  acted  In  bad  faith,  and  has  put  the  plaln- 
tUl  to  unnecessary  trouble  and  expense; 
and  she  Is  entitled  to  a  Judgment  against 
him  for  $750  on  that  account  The  prayers 
of  the  petition  were:  That  the  administratCMr, 
the  trustee  for  the  Insurance  company,  and 
the  company  Itself  be  made  parties  defend- 
ant and  that  process  Issue  directed  to  each; 
that  the  administrator  be  enjoined  from  In- 
terfering with  the  title  to  the  property,  and 
from  making  or  attempting  to  make  any 
further  sale  thereof;  that  the  administra- 
tor be  required  to  make  title  to  the  prop- 
erty to  the  plaintiff.  In  compliance  with  the 
tei*ms  of  the  sale;  that  the  administrator 
be  required  to  pay  to  the  Insmrance  company, 
out  of  the-  fund  tendered  In  court  the 
amount  of  the  principal,  Interest,  and  char- 
ges due  on  its  loan;  and  that  the  insurance 
company  be  then  required  to  execute  a  quit- 
claim conveyance  of  the  property,  or  legal 
cancellation  of  its  loan  papers;  for  Judgment 
against  Curran,  as  administrator  and  in- 
dividually, for  $750,  costs  and  damages  as 
set  out  in  the  petition.  To  this  petition 
Gurran,  the  administrator,  demurred  gen- 
erally, and  on  the  grounds  that  the  peti- 
tion does  not  set  out  the  terms  of  the  sale 
as  to  the  time  of  paying  the  purchase  price, 
nor  does  it  allege  the  time  when  the  ten- 
der was  made;  that  It  does  not  show  that 
the  plaintiff  Insisted  on  her  bid,  or  made 
known  to  the  administrator  any  objection  to 
withdrawing  the  property  from  sale  and  ad- 
vertising it  for  sale  on  another  and  later 
day;  that  the  petition  Is  bad  for  misjoinder 
of  parties  defendant  In  that  it  prays  for  a 
Judgment  against  Curran  for  damages  In- 
dividually in  an  action  against  him  as  ad- 
ministrator, and  in  that  It  Joins  three  other 
defendants,  who  are  strangers  to  the  ad- 
ministration, to  give  effect  to  an  alleged  ad- 
ministrator's sale  of  land;  that  the  petition 
is  multifarious;  and  that  damages  are  not 
recoverable  under  the  facts  alleged,  the  par- 
ticular items  of  damage  are  not  shown,  and 
there  is  a  misjoinder  of  a  claim  for  damages 


against  Curran  indlvldnally  and  as  admin- 
istrator. The  court  after  argument  ordered 
that  the  demurrer  be  sustained  and  the  peti- 
tion dismissed,  and  the  plaintiff  excepted* 

Jno.  L.  Hopkins  &  Sons,  for  plaintiff  In  er- 
ror. Henry  Walker  and  Du  Blgnon  &  Al- 
ston, for  defendants  in  error. 

CANDLER,  J.  (after  stating  the  foregoing 
facts).  While  no  express  ruling  was  made 
by  tbe  trial  Judge  on  the  separate  grounds 
of  demurrer.  It  follows,  from  the  fact  that 
the  petition  was  dismissed  at  the  plaintiff's 
cost  that  the  general  demurrer  was  sustain- 
ed, and  we  turn  our  attention  first  to  the 
question  whether  the  petition  set  out  a  cause 
of  action. 

1.  There  can  be  no  doubt  that  where  there 
Is  in  the  vendor  power  to  make  a  sale  of  real 
estate  at  auction,  a  contract  of  purchase  and 
sale  is  completed  upon  the  fall  of  the  auc- 
tioneer's hammer  and  the  acceptance  of  the 
bid.  Either  party  to  the  contract  may  then 
enforce  performance  by  the  other,  or  sue 
for  damages  on  account  of  nonperformance. 
3  Am.  &  Bng.  Enc  L.  (2d  Ed.)  501;  Tillman 
V.  Dunman,  114  Ga.  409,  40  8.  £.  244,  57 
L.  R.  A.  784,  88  Am.  St  Rep.  28.  Of  course, 
the  court  will  not  require  an  administrator 
to  do  an  unlawful  or  unauthorized  act;  so 
that  the  issue  narrows  down  to  the  single 
qnestion  whether  or  not  the  administrator 
had  power  and  authority,  under  the  allega- 
tions of  the  petition,  to  advertise  and  sell 
at  public  outcry  the  fee-simple  title  In  the 
property  of  his  decedent.  It  goes  without 
saying  that  a  man  cannot  sell  that  which  he 
does  not  own;  and,  as  the  administrator  in 
the  present  case  did  not  own  the  fee  to  the 
property,  but  had  only  an  equity  of  redemp- 
tion therein,  it  might  seem  at  first  blush 
that  he  was  without  authority  to  convey  any- 
thing more  than  that  equity.  It  is  to  be 
borne  In  mind,  however,  that  the  Insurance 
company,  by  its  trustees,  together  with  the 
administrator,  did  own  the  entire  interest; 
and  we  know  of  no  legal  reason  why  the 
united  action  of  all  the  parties  concerned 
might  not  operate  to  convey  the  fee-simple 
title.  The  Insurance  company  is  not  a  party 
to  this  demurrer,  and  has  not  been  heard  so 
far  to  object  to  the  consummation  of  the 
sale  upon  which  the  plaintiff  insists.  Ac- 
cording to  the  petition,  full  power  was  given 
by  it  to  the  administrator  to  sell  its  entire 
interest  in  the  land.  Certainly  there  can 
be  no  objection  to  its  taking  this  method 
of  obtaining  payment  of  its  debt  In  prefer- 
ence to  the  institution  of  foreclosure  pro- 
ceedings. This  agreement  by  it  wa:5  not 
kept  secret  from  the  public,  thus  injuring 
the  chances  of  bidding  by  those  who  did  not 
desire  to  purchase  property  with  an  incum- 
brance; but  it  was  made  known  by  public 
announcement  at  the  time  of  'the  auction 
that  the  purchaser  would  get  a  fee-simple 
title  clear  of  all  incumbrances.    This,  then, 
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was  tantamonnt  to  an  anthorlty  grantea  Dy 
It  to  the  administrator  to  sell  Its  Interest 
In  the  property  along  with  Its  own.  A  case 
closely  In  point  la  that  of  Thompson  v.  At- 
water.  84  Ga,  270,  10  S.  E.  718,  where  It 
was  held:  ''Where  a  vendor  sells  land,  and 
the  vendee  pays  a  part  of  the  purchase 
money  and  then  dies,  the  only  interest  which 
his  administrator  can  sell  Is  that  which  the 
vendee  had  In  the  land  as  represented  by 
the  amount  of  purchase  money  he  paid. 
Nor  can  the  administrator  and  vendor,  when 
the  land  is  exposed  for  public  sale,  privately 
agree  that  It  shall  be  sold  and  the  proceeds 
applied  first  to  the  payment  of  balance  of 
purchase  money,  and  that  the  Interest  of 
the  vendor  shall  be  sold  provided  he  receives 
that  balance.  The  vendor  may  consent  for 
the  whole  Interest  In  the  land  to  be  sold,  but 
notice  of  this  consent  must  be  publicly  giv- 
en at  the  sale,  that  the  property  may  bring 
its  full  value."  It  will  be  seen  that  the  al- 
legations of  the  petition  In  the  present  case 
measure  fully  up  to  the  rule  laid  down  in 
the  last  sentence  quoted  above.  There  1b 
no  suggestion  In  the  record  that  the  prop- 
erty did  not  bring  its  full  value  on  the  sale, 
or  that  the  estate  was  thereby  injured.  We 
are  forced  to  the  conclusion  that  the  court 
erred  in  dismissing  the  petition  on  general 
demurrer. 

2.  We  are  clear,  however,  that  the  allega- 
tions of  damages  and  the  prayers  for  recov- 
ery of  $750  should  be  stricken.  Aside  from 
the  fact  that  the  administrator  could  not 
be  held  liable  in  both  his  Individual  and  his 
representative  capacity,  and  the  further  fact 
that  the  estate  should  not  be  mulcted  in 
damages  for  the  alleged  misdeeds  of  the 
administrator,  there  were  no  such  allegations 
of  bad  faith,  stubborn  lltiglousness,  and  wan- 
ton disregard  for  the  rights  of  the  plaintiff 
as  would  support  a  recovery  for  the  expenses 
of  the  litigation.  See,  on  this  subject  Pferd- 
menges  v.  Butler,  117  Ga.  400,  43  S.  E.  695. 
The  other  grounds  of  the  special  demurrer, 
however,  are  without  merit  The  allega- 
tions of  tender  and  the  other  circumstances 
surrounding  the  transaction  were  suflBcIently 
explicit  the  petition  was  not  bad  for  mis- 
Joinder,  nor  was  it  multifarious. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  a  J.,  and  LUMP- 
KIN, J.,  disqualified. 

a2S  Oa.  876) 

CARTER  V.  SOUTHERN  BANKING  & 
TRUST  CO. 
(Supreme  Court  of  Georgia.    Aug.  5,  1905.) 
Appeai/— Review— New  Trial. 

There  was  at  least  some  evidence  to  au- 
thorize the  verdict,  and  no  sufficient  reason  has 
been  shown  for  reversing  the  judgment. 

[Ed.    Note. — For   cases   in   point,   see   vol.   3, 
Cent.  Dig.  Appeal  and  Error,  S  3949.] 
(Syllabus  by  the  Court.) 
Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 


_.*tion  hy  the  Southern  Banking  &  Trust 
Company  against  D.  K.  Carter.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Jos.  W.  &  Jno.  D.  Humphries,  for  plaintiff 
in  error.  Walter  8.  Oolqultt,  for  defendant 
in  error. 

COBB,  J.  Mrs.  Carter  was  the  owner  of 
a  lot  of  land  upon  which  there  was  an  in- 
cumbrance represented  by  a  loan  deed.  The 
debt  was  evidenced  by  a  note  for  the  prin- 
cipal and  coupon  notes  for  Interest  each  six 
months  during  the  time  the  loan  was  to  run. 
Having  made  an  advantageous  sale  of  the 
property,  she  desired  to  secure  the  cancella- 
tion of  the  loan  deed.  The  deed  was  can- 
celed, and  a  sum  paid  the  holder  which  rep- 
resented the  principal  of  the  debt  and  the 
Interest  that  had  accrued  to  the  date  of  the 
cancellation.  It  is  claimed  that  there  was  a 
mistake  In'  the  settlement,  and  that  the  real 
transaction  between  the  parties  provided  for 
the  payment  of  the  amount  above  referred 
to  and  six  months'  unearned  interest  as  a 
consideration  for  the  cancellation  before  ma- 
turity of  the  principal  note;  and  the  pres- 
ent suit  is  brought  for  this  unearned  In- 
terest. 

The  defendant  contends  that  the  deed  was 
to  be  canceled  upon  the  payment  of  the 
principal  and  Interest  up  to  the  date  of  the 
cancellation.  The  issue  is  therefore  sharply 
drawn  between  the  parties.  The  trial  result- 
ed in  a  verdict  in  favor  of  the  plaintiff.  The 
agreement  to  pay  the  six  months*  unearned 
Interest  was  made  by  the  defendant's  hus- 
band, and  the  question  is  whether  there 
was  sufficient  evidence  to  show  that  the  hus- 
band had  authority  to  represent  the  wife  in 
the  transaction.  The  evidence  is  by  no 
means  strong;  but  upon  a  careful  consid- 
eration of  the  brief  of  the  testimony  ap- 
pearing in  the  record  we  have  reached  the 
conclusion  that  there  was  at  least  some  evi- 
dence to  authorize  a  submission  of  this  issue 
of  agency  to  the  jury,  and  to  sustain  a  find- 
ing In  favor  of  the  plaintiflf  that  there  was 
such  an  agency.  The  trial  judge  having 
approved  the  verdict,  we  will  not  interfere 
with  his  judgment  overruling  the  motion 
for  a  new  trial. 

Judgment  affirmed.  All  the  justices  con- 
currinff,  except  SIMMONS,  a  J.,  absent,  and 
LUMPKIN,  J.,  disqualified. 


(1»  Ga.  798) 

PALMETTO  MFG.  CO.  v.  PARKER  &  AN- 
DERSON. 

(Supreme  Court  of  Georgia.    Aug.  4,  1905.) 

1.  Statute  of  Frauds— Novation. 

"Wiiere  a  creditor.  h\s  debtor,  and  a  third 
person  who  owes  the  debtor  agree  in  parol  that 
such  third  person  shall  be  substituted  for  tlu' 
debtor  and  that  the  latter  shall  be  roloasod,  the 
case  is  not  within  the  statute  of  frauds,  but  the 
debt  is  extinguished  as  to  the  debtor,  and  the 
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third  person  becomes  by  substitution  the  debtor 
in  his  place." 

lEd.  Note. — For  cases  in  point,  see  toL  23, 
Cent  Dig.  Frauds,  Statute  of,  i  40.] 

2.  'Novation— Pleading. 

While  the  petition  alleged  an  agreement  be- 
tween the  debtor  and  the  defendants,  who  owed 
him,  to  pay  the  former's  debt  to  the  plaintiff, 
the  averments  were  not  sufficient  to  show  that 
the  plaintiff  was  a  party  to  the  agreement,  or 
tbat  the  defendants  made  to  it  any  promise  to 
pay  the  debt. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Novation,  i  7.] 

3.  Samk. 

The  demurrer  was  properly  sustained. 
(Syllabus  by  the  Court) 

S2rror  from  City  Court  of  Douglas;  Levi 
O.  Steen,  Judge. 

Action  hy  the  Palmetto  Manufacturing 
Company  against  Parker  &  Anderson.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

The  Palmetto  Manufacturing  Company 
sued  Parker  &  Anderson,  a  mercantile  co- 
partnership, alleging  in  its  petition  as  fol- 
lows: The  defendant  firm  is  indebted  to  the 
plaintiff  in  the  sum  of  $202.63.  On  Febru- 
ary 16,  1903,  and  March  13,  1903,  plaintiff 
sold  two  bills  of  merchandise  to  J.  M.  Par- 
ker, aggregating  $202.63.  Thereafter  J.  M. 
Parker  sold  his  entire  mercantile  business  to 
Parker  &  Anderson,  at  which  time  it  was 
agreed  between  Parker  and  Parker  A  An- 
derson that  the  defendants  were  to  assume 
and  pay  all  indebtedness  tliat  might  exist 
against  J.  M.  Parker  for  the  merchant  price 
of  goods  which  had  been  previously  bought 
by  Wm.  By  reason  of  this  agreement  Par- 
ker &  Anderson  agreed  with  J.  M.  Parker 
to  pay  the  plaintiff  the  amount  sued  for,  and 
J.  M.  Parker  agreed  for  them  to  retain  out 
of  the  purchase  money  due  him  the  sum  of 
$202.63,  which  amount  they  retained  for 
the  express  purpose  of  paying  the  indebted- 
ness due  by  Parker  to  the  plaintiff.  The 
sixth  paragraph  of  the  petition  was  as  fol- 
lows: "That  the  Palmetto  Manufacturing 
Company  was  Informed  of  the  agreement 
between  said  J.  M.  Parker  and  the  firm  of 
Parker  A  Anderson;  that  the  said  Palmetto 
Manufacturing  Company  agreed  and  con- 
sented for  this  defendant  to  be  substituted 
for  J.  M.  Parker  and  become  their  debtor 
in  the  place  and  stead  of  J.  M.  Parker,  and 
that  J.  M.  Parker  be  relieved  and  released 
from  any  indebtedness  to  them;  that  said 
defendant  was  notified  by  this  petitioner  of 
petitioner's  consent  to  the  clmnge  above  set 
out  and  described."  The  petition  alleges  a 
demand  upon  the  defendants  and  a  refusal 
to  pay.  The  defendants  demurred  to  the 
petition,  upon  the  grounds  that  no  cause  of 
action  is  set  out,  that  no  privity  of  contract 
is  shown  between  the  defendants  and  plain- 
tiff and  J.  M.  Parker,  and  because  no  writ- 
ten contract  is  shown  whereby  the  defend- 
ants agreed  to  pay  the  debt  of  J.  M.  Parker 


to  the  plaintiff.    The  demurrer  was  sustain- 
ed, and  the  plaintiff  excepted. 

Lankford  &  Dickerson,  for  plaintiff  In 
error.  Qulncey  &  McDonald,  for  defendants 
In  error. 

OOBB,  J.  "Where  a  creditor,  his  debtor, 
and  a  third  person  who  owes  the  debtor, 
agree  In  parol  that  such  third  person  shall 
be  substituted  for  the  debtor  and  that  the 
latter  shall  be  released,  the  case  is  not  with- 
in the  statute  of  frauds,  so  as  to  require  the 
agreement  to  be  in  writing,  but  the  debt  is 
extinguished  as  to  the  debtor,  and  the  third 
person  becomes  by  substitution  the  debtor 
In  his  place."  Sapp  v.  Faircioth,  70  Ga. 
690.  See,  also,  to  the  same  effect,  Brown 
V.  Harris,  20  Ga.  403;  Harris  v.  Young,  40 
Ga.  65;  Anderson  v.  Whitehead,  55  Ga.  277; 
Steadwell  v.  Morris,  61  Ga.  101;  Ferst  v. 
Bank  of  Waycross,  111  Ga.  229,  36  S.  E. 
773.  In  order,  therefore,  to  take  such  a 
transaction  without  the  operation  of  the 
statute  of  frauds.  It  must  appear  that  the 
person  substituted  for  the  debtor  was^  by 
agreement  between  the  creditor,  the  debtor, 
and  himself,  substituted  for  the  original 
debtor,  who  was  released  from  the  promise. 
In  other  words,  It  must  be  shown  that  the 
person  substituted  as  the  debtor  in  the 
place  of  the  person  released  became  such  as 
the  result  of  an  agreement  in  which  all  three 
concurred.  In  every  case  either  there  must 
be  an  express  promise  to  pay  the  creditor 
by  the  person  assuming  the  debt,  or  the  con- 
duct of  such  person  must  be  such  as  that  a 
promise  to  pay  the  debt  can  be  implied.  Of 
the  latter  character  was  the  case  of  Davis 
V.  Tift,  70  Ga.  52. 

In  the  light  of  these  principles,  what  is  the 
legal  effect  of  the  petition  in  the  present 
case?  It  is  clear  from  the  allegations  that 
Parker,  the  original  debtor,  and  the  defend- 
ants entered  Into  an  agreement  by  which 
they  were  to  pay  Parker's  debt  to  the  plain- 
tiff. In  furtherance  of  this  agreement  they 
retained  from  money  due  by  them  to  Parker 
the  amount  of  such  debt  It  is  obvious, 
therefore,  that,  as  between  Parker  and  the 
defendants,  they  were  under  a  legal  duty  to 
apply  the  amount  retained  to  the  debt  due 
the  plaintiff.  If  Parker  had  not  been  re^ 
leased  from  the  debt  to  plaintiff,  and  he  is 
compelled  to  pay  to  the  plaintiff,  he  would 
have  his  action  against  the  defendants  for 
a  breach  of  their  undertaking  with  him. 
The  sixth  paragraph  of  the  petition  alleges 
that  the  plaintiff  was  Informed  of  the  agree- 
ment between  Parker  and  the  defendants, 
and  "agreed  and  consented"  for  the  defend* 
ants  to  be  substituted  for  Parker.  Clearly 
this  was  not  intended  to  amount  to  an  aver- 
ment that  the  defendants  made  any  promise 
to  the  plaintiff  to  pay  to  it  the  amount  of 
Parker's  debt  Properly  construed,  the  al- 
legations are  simply  that  the  plaintiff  heard 
of  the  agreement  between  Parker  and  the 
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defendants,  and  Interposed  no  objectlonp  but 
approved  snch  an  arrangement  and  was  will- 
ing to  abide  by  It  The  allegation  that  the 
defendants  were  notified  by  the  plaintiff 
that  It  consented  to  the"  agreement,  in  the 
absence  of  an  allegation  that  the  defendants 
and  Parker  then  concurred  in  the  substitu- 
tion, would  not  prevent  the  case  from  being 
obnoxious  to  the  statute  of  frauds.  There 
was  no  error  in  sustaining  the  demurrer. 

Judgment  affirmed.    All  the  justices  con- 
curring, except  SIMMONS,  0.  J.,  absent 


(123  Ga.  801) 


SWEAT  y.  SWEAT. 


(Supreme  Court  of  Georgia.    Aug.  4,  1905.) 

DiVOSCB  —  TEMPOBABT     AXIMONT  —  CoUNSEIi 

Fees. 

On  the  hearing  of  an  application  for  "tem- 
porary alimony,  including  expenses  of  litiga- 
tion,*' the  judge  may  allow  as  counsel  fees  such 
sum  as  in  his  discretion  appears  proper  under 
ail  the  facts  and  circumstances  of  the  case,  al- 
though there  is  no  evidence  before  him  fixing 
any  amount  as  the  value  of  the  services  render- 
ed and  to  be  rendered  by  the  plaintiff^s  counsel. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  S  613.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Clinch  County; 
T.  A.  Parker,  Judge. 

Action  by  Lula  E.  Sweat  against  S.  A. 
Sweat  From  a  judgment  allowing  a  certain 
sum  in  alimony,  defendant  tolngs  error. 
Affirmed. 

Lula  B.  Sweat  brought  suit  for  divorce 
against  her  husband,  S.  A.  Sweat,  and, 
pending  the  suit,  filed  an  application  for  an 
allowance  for  temporary  alimony  and  coun- 
sel fees.  The  application  was  submitted 
to  the  judge  on  affidavits  for  both  parties, 
such  affidavits  relating  entirely  to  the  con- 
duct and  character  of  the  husband.  There 
was  no  evidence  before  the  judge  as  to  the 
husband's  financial  condition,  but  be  admit- 
ted, In  his  answer  to  the  suit,  that  he  was 
sheriff  of  Clinch  county,  that  the  Income 
from  his  office  was  ft*om  $900  to  $1,000  a 
year,  that  he  had  12  shares  of  bank  stock 
worth  $1,200,  and  that  he  owned  real  estate 
worth  $2,500.  The  judge  allowed  the  plain- 
tiff $20  per  month  for  her  support  and  $75 
counsel  fees.  The  defendant  excepted. 
The  only  .contention  made  by  the  plaintiff  in 
error  In  this  court  is  that  as  there  was  no 
evidence  of  the  value  of  the  services  of  the 
plaintiff's  counsel.  It  was  erroneous  to  al- 
low any  sum  as  counse"!  fees. 

Toomer  &  Reynolds.  R.  G.  Dickerson,  and 
S.  C.  Townsend,  for  plaintiff  in  error.  Wil- 
cox &  Johnson  and  Walter  T.  Dickerson,  for 
defendant  in  error. 

COBB,  J.  The  Code  provides  that  In  ap- 
plications for  temporary  alimony,  ''after 
hearing  both  parties,  and  evidence  as  to  all 
tke  circumstances  of  the  parties  and  aa  to 


the  fact  of  marriage,  the  court  shall  grant 
an  order  allowing  such  temporary  alimony. 
Including  expenses  of  litigation,  as  the 
condition  of  the  husband  and  the  facts  of 
the  case  may  justify."  Civ.  Code  1895,' f 
2457.  The  only  requirement  of  the  Code  is 
that  the  court  shall  hear  evidence  of  the 
marriage  and  of  all  the  facts  and  circum- 
stances of  the  marriage  before  allowing  tem- 
porary alimony,  which  shall  Include  exx>ense3 
of  litigation,  under  which  head  falls  coun- 
sel fees.  The  judge  may*  hear  the  testimony 
of  expert  witnesses  on  the  value  of  the 
services  of  the  plaintiff's  counsel.  But  is 
he  bound  to  do  this?  Counsel  fees  are  al- 
lowed as  a  part  of  the  wife's  maintenance, 
to  enable  her  to  litigate  the  questions  at 
issue  between  herself  and  her  husband;  and 
are  as  necessary  as  an  allowance  for  sup- 
port Sprayberry  v.  Merk,  SO  Ga.  81,  76  Am. 
Dec.  637.  In  Campbell  v.  Campbell,  67  Ga. 
423,  while  there  was  evidence  as  to  the 
value  of  the  services  of  counsel,  it  was  held 
that  "the  sum  allowed  for  counsel  fees  and 
support  pendente  lite  are  dependent  on  the 
circumstances  of  the  parties  and  the  facts 
of  the  case.  ♦  •  •  It  is  much  in  the  dis- 
cretion of  the  chancellor  to  fix  fees  and  the 
amount  needed  for  support."  While  the 
judge  may  hear  the  evidence  of  attorneys 
as  to  the  value  of  the  services  of  the  plain- 
tiff's counsel,  he  is  not  bound  by  such  evi- 
dence, but  may  award  a  less  amount  than 
the  services  may  hppear  therefrom  to  be 
worth.  Dicken'v.  Dlcken,  88  Ga.  663,  670. 
It  has  also  been  held  that  a  jury  is  not 
bound  absolutely  by  the  testimony  of  an 
expert  witness  as  to  what  would  be  reasona- 
ble attorney's  fees  in  a  given  case  (Baker  v. 
Richmond  Works,  105  Ga.  225,  81  S.  B.  426); 
and  that  an  auditor  would  likewise  not  be 
so  bound  (Brown  v.  Ga.  Mln.  Co.,  106  Ga. 
518^  82  S.  E.  601).  In  Peyre  r.  Peyre,  79 
Oal.  336,  21  Pac.  838,  it  was  held:  'The  court 
may  require  the  husband  to  pay  to  the  wife 
temporary  alimony  aiid  a  reasonable  attor- 
ney's fees;  and  no  testimony  is  necessary 
to  determine  wb^t  the  amount  of  the  fee 
should  be.  The  court  may  determine  what 
is  reasonable  fee,  from  its  own  experience 
and  froxh  the  facts  and  circumstances  of 
the  case  appearing  before  it,  and  may  base 
the  allowance  on  the  ability  of  the  husband 
to  earn  money,  though  it  does  not  appear 
that  he  has  money  or  other  property  with 
which  to  pay  the  amount  allowed."  To  the 
same  effect  see  De  Llamosas  v.  IJamosas, 
62  N.  Y.  618.  A  different  conclusion  seems, 
however,  to  have  been  reached  in  Jeter  v. 
Jeter,  36  Ala.  391  <7).  See,  also,  Blahr  v. 
Blair,  74  Iowa,  811,  87  N.  W.  386. 

The  judges  of  the  superior  courts  of  this 
state  are  expei*lenced  and  able  lawyers.  Be- 
fore coming  to  tho  bench  they  were  for  years 
engaged  In  the  practice.  Doubtless  most 
if  not  all,  of  them  participated  in  the  trial 
of  alimony  cases.  It  would  be  strange  if 
practicing  lawyers  were'  more  capable  of 
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fixing  counsel  fees  than  the  Jndges.  Be- 
sides, as  shown  above,  it  has  been  expressly 
decided  that  the  Judge  Is  not  bound  by  the 
estimate  placed  by  attorneys  upon  the  serv- 
ices of  their  brother  attorney  In  the  particu- 
lar case.  Why  require  such  evidence,  If 
the  judge  can  disregard  it?  The  Code  re- 
quires that  he  shall  examine  *  into  all  the 
circumstances  of  the  case.  This  would  in- 
clude the  financial  condition  of  the  hus- 
band, the  social  position  of  the  parties  and 
their  previousr  manner  of  living,  and  the 
needs  of  the  wife.  EMdence  of  these  facts 
affords  a  sufficient  basis  for  fixing  an  al- 
lowance for  temporary  alimony,  which  in- 
cludes the  expenses  of  litigation.  We  think 
that,  under  the  language  of  the  section  of  the 
Code  above  quoted,  the  judge  is  not  bound 
to  hear  expert  evidence  as  to  counsel  fees. 
Whether  the  same  rule  would  apply  in  a 
case  heard  before  a  jury,  we  do  not  now 
decide.  In  the  present  case  the  judge  could 
find  that  the  defendant  had  an  income  of 
$1,000  a  year,  and  owned  property  worth 
nearly  •  $4,000.  Certainly  it  was  not'  an 
«bnse  of  discretion  to  allow  $75  as  attor- 
ney's fees.  The  judge  could  well  decide, 
without  the  aid  of  expert  testimony,  that 
the  services  of  the  plaintifiTs  attorneys  were 
worth  at  least  the  sum  which  he  allowed 
them. 

Judgment  affirmed.    All  the  Justices  con- 
cur except  SIMMONS,  O.  J.,  absent 
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1.  Bailment — What  Constitutes  —  Justicob 

OF  THE  Peace— JuBiSDicnoN. 

A  delivery  of  personalty  for  some  particu- 
lar purpose,  upoh  a  contract,  express  or  Im- 
plied, that  after  the  purpose  has  been  accom- 
plished the  property  shall  be  returned  to  the 
person  who  delivered  it,  constitutes  a  bailment. 
A  justice's  court  has  jurisdiction  of  an  ac- 
tion on  the  breach  of  such  contract  when  the 
amount  sued  for  does  not  exceed  $100. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Bailment,  §  1:  voL  31,  Cent  Dig. 
Justices  of  the  Peace,  §  lOd.] 

Z  Justice  of  the  Peaob^— Jurisdiction. 

A  notary  public  and  ex  officio  justice  of 
the  peace,  although  his  resignation  is  tendered 
to  and  accepted  by  the  Governor,  continues  in 
office,  under  the  statute  of  this  state,  until  his 
successor  is  appointed  and  qualified. 
8.  Same— Cebtiobabi. 

The  certiorari  was  properly  sustained,  and 
there  was  no  error  in  the  direction,  given  by 
the  judge  of  the  superior  court,  that  an  irregu- 
larity in  the  entry  of  the  case  on  the  justice's 
docket  be  corrected  in  accordance  with  the 
facts. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  H.  Lumpkin,  Judge. 

Action  by  E.  K.  Blgby  against  the  South- 
em  Dye  &  Cleaning  Works  and  others. 
Judgment  for  plaintiff.  On  lery  of  execu- 
tion, J.  G  Bates  filed  an  affidavit  of  illegal- 
ity.   Decree   sustained,   and   Judgment   re- 


versed  on  eertiorarl,  and  Bates  brings  error. 
AfiSrmed. 

C.  B.  Reynolds,  for  plaintiff  in  error.  H. 
W.  Dent,  for  defendant  in  error. 

PISH,  P.  J.  J.  G.  Bates  filed  an  affida- 
vit of  illegulity  to  an  execution  Issued  by 
Ormond,  notary  public  and  ex  officio  Jus- 
tice Of  the  peace  of  the  1,234th  district,  G 
M.,  Fulton  county,  in  favor  of  Mrs.  B.  K. 
Bigby  against  "Southern  Dye  &  Cleaning 
Works,  J.  G.  Bates,  Pro.,  George  B.  Beck, 
Security,"  claiming  that  the  execution  is- 
sued against  him  and  was  proceeding  ille^ 
gaily.  Plaintifr  moved  to  strike  the  ille- 
gality upon  various  grounds,  which  motion 
was  overruled  by  the  magistrate,  and  the 
illegality  sustained.  Upon  certiorari  this  rul- 
ing was  reversed,  and  the  case  remanded, 
with  direction.  Bates  sued  out  a  writ  of 
error,  which  brings  in  review  the  Judgment 
rendered  in  the  superior  court 

One  ground  of  the  illegality  was:  "The 
account  sued  upon  in  the  case  in  which  said 
fl.  fa.  was  issued  was  in  substance  as  fol- 
lows: Southern  Dye  &  Cleaning  Works  (J. 
George  Bates,  Pro.),  to  Mrs.  IBL  K.  Bigby,  to 
value  of  one  pair  double  blankets,  turned 
over  to  the  Southern  Dye  &  Cleaning  Works 
to  be  cleaned,  July,  1902,  and  which  have 
not  been  returned,  $20.  Below  which  fol- 
lows an  affidavit  by  the  plaintiff  in  addition 
that  demand  has  been  made.  Affiant  claims 
that  the  same  sets  forth  no  cause  of  ac- 
tion of  which  a  Justice  court  has  Jurisdiction; 
the  action  sounding  in  tort,  and  not  being 
for  any  injury  or  damage  to  said  personal 
property.  This  being  true,  affiant  claims 
that,  the  suit  being  void,  the  fl.  fa.  issued 
thereon  is  likewise  void."  If  the  court  did 
not  have  Jurisdiction  of  the  subject-matter 
of  the  suit,  the  Judgment  was  vold«  and  11> 
legality  would  lie  to  the  execution  Issued 
thereon.  Planters'  Bank  v.  Berry,  91  Ga. 
264,  18  S.  B.  137.  The  Constitution  of  this 
state  provides  that  "Justices  of  the  peace 
shall  have  Jurisdiction  in  all  civil  cases 
arising  ex  contractu,  and  in  cases  of  injuries 
or  damages  to  personal  property,  when  the 
principal  sum  does  not  exceed  one  hundred 
dollars.*'  Civ.  Code  1895,  $  5866.  Clearly 
the  action  was  not  for  injuries  or  damages 
to  personal  property.  Did  the  cause  of  ac- 
tion arise  ex  contractu?  From  the  affidavit 
of  Illegality  it  appears  that  the  suit  pur- 
ported to  be  on  account  for  $20,  the  value 
of  one  pair  of  double  blankets  turned  over 
to  the  defendant  to  be  cleaned,  and  which 
were  not  returned,  although  demand  for 
same  had  been  made.  Technical  rules  of 
pleading  are  not  required  in  Justices'  courts, 
and  a  fair  construction  of  the  whole  state- 
ment in  reference  to  the  account,  especially 
after  Judgment,  is  that  the  plaintiff  deliv- 
ered to  the  defendant  a  pair  of  double  blank- 
ets to  be  cleaned  by  him,  which,  after  being 
cleaned,  were  to  be  redelivered  by  defend- 
ant to  plaintiff;   that  defendant  had  failed 
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fitter  demand  to  redeliver  them;  and  that 
they  were  of  the  value  of  $20,  for  which 
amount  plaintiff  sued.  A  delivery  of  per- 
sonalty for  some  particular  purpose,  upon 
a  contract,  express  or  Implied,  that  after  the 
purpose  has  been  fulfilled  the  property  shall 
be  redelivered  to  the  person  who  delivered 
it,  constitutes  a  bailment  5  Qyc.  161. 
Therefore,  after  the  blankets  had  been  clean- 
ed, it  was  the  duty  ot  the  defendant,  in  ac- 
cordance with  his  contract,  implied  at  least, 
to  return  them  to  the  plaintiff,  and  for  his 
failure  or  refusal  so  to  do,  without  legal 
excuse,  a  right  of  action  accrued  to  the 
plaintiff.  When  a  tort  has  been  committed 
with  respect  to  the  subject-matter  of  the 
bailment,  the  bailor  may  either  sue  for  the 
tort,  or  waive  the  tort  and  sue  in  assumpsit 
for  a  breach  of  the  contract  of  bailment.  5 
Cyc.  214.  In  Rockwell  v.  Proctor,  39  Ga. 
105,  the  suit  was  against  an  innkeeper  for 
the  value  of  a  lost  overcoat  deposited  with 
him  by  a  guest  It  was  held  that  the  Jus- 
tice's court  had  jurisdiction  of  the  subject- 
matter  of  tbe  action,  as  it  was  for  the 
breach  of  the  Implied  contract  of  the  inn- 
keeper "to  secure  his  guest's  goods  In  his 
inn."  When  the  transaction  partakes  both 
of  the  nature  of  a  tort  and  a  contract  the 
party  injured  may  waive  the  one  and  rely 
solely  on  the  other.  Civ.  Code  1895,  §  3811. 
All  the  authorities  agree  that  where  per- 
sonal property  Is  tortiously  taken  and  con- 
verted Into  money,  the  owner  may  waive 
the  tort  and  sue  the  wrongdoer  In  assumpsit 
They  differ,  however,  as  to  the  right  of  the 
owner  to  sue  in  assumpsit  where  the  wrong- 
doer has  not  sold  or  otherwise  disposed  of 
the  property,  but  retains  It  for  his  own  use. 
This  court  has  held  that,  where  one  wrong- 
fully takes  the  personalty  of  another  and 
converts  it  to  bis  own  use  in  some  manner 
or  other  than  by  a  sale  and  receipt  of  money 
therefor,  the  owner  is  restricted  to  his  right 
of  action  ex  delicto.  He  cannot  waive  the 
tort  and  sue  ex  contractu,  Cragg  v.  Aren- 
dale,  113  Ga.  181,  38  S.  E.  399,  and  cit 
Where,  however,  a  contractual  relation  ex- 
ists between  the  parties,  such  as  that  of 
bailor  and  bailee,  so  that  the  latter  right- 
fully obtains  possession  of  the  property,  a 
tort  arising  out  of  the  breach  of  the  bailee's 
duty  imposed  by  his  relation  may  be  waived 
by  the  bailor,  and  assumpsit  maintained; 
the  reason  being  that  the  relation  of  the 
parties,  out  of  which  the  duty  violated  grew, 
had  its  inception  in  contract.  4  Cyc.  331, 
332;  Zell  v.  Dunkle,  156  Pa.  353,  27  Ati.  38; 
Tindall  v.  McCarthy,  44  S,  C.  487,  22  S.  B. 
734.  As  the  cause  of  action  declared  on  In 
the  suit  wherein  the  Judgment  was  rendered 
upon  which  the  execution  issued  was  the 
breach  of  the  defendant's  duty  to  return  the 
blankets  to  tbe  plaintiff  in  accordance  with 
his  Implied  contract  such  cause  of  action 
arose  ex  contractu,  and  the  Justice's  court 
had  Jurisdiction  thereof. 
2.  Another  ground  of  illegality  was  that 


the  Judgment  upon  which  the  execution  Is 
sued  was  based  upon  a  verdict  rendered  on 
an  appeal  to  a  Jury  In  the  Justice's  court 
from  a  judgment  rendered  on  August  25, 
1903.  by  W.  L.  Venable,  who  had,  on  August 
22,  1903,  "In  writing  and  unconditionally" 
resigned  the  ofQce  of  notary  public  and  ex 
officio  Justice  of  the  peace  of  the  militia 
district.  In  the  Justice's  court  of  which  tbe 
case  was  then  pending,  and  the  Governor 
on  the  same  date  "accepted  said  resignation 
unconditionally,"  and  for  this  reason  Vena- 
ble, at  the  time  he  rendered  such  original 
Judgment,  was  neither  de  Jure  nor  de  facto 
a  magistrate,  and  that  therefore,  the  appeal 
from  his  judgment  the  verdict  on  the  ap- 
peal, and  the  Judgment  **rendered  by  the 
present  Justice"  on  the  verdict  were  all 
void.  "Public  officers  are  trustees  and  serv- 
ants of  the  people"  (Const  Civ.  Code  1895,  § 
5698);  and  "all  officers  of  this  state  must 
♦  ♦  •  discharge  the  duties  of  their  office 
until  their  successors  are  commissioned  and 
qualified"  (Pol.  Code  1895,  §  226).  This  stat- 
ute is  mandatory,  and  there  are  good  rea- 
sons why  It  should  be  so,  among  them,  that 
governmental  functions  should  not  cease,  and 
that  the  public  records  of  the  office  should 
be  preserved  and  handed  over  to  a  suc- 
cessor. In  Badger  v.  United  States,  93  U. 
S.  599,  23  L.  Ed.  991,  the  Supreme  Court  of 
the  United  States  had  under  consideration 
a  section  of  the  Constitution  of  the  state  of 
Illinois  which  provided  that  public  officers 
"shall  hold  their  offices  until  their  successors 
shall  be  qualified,"  and  the  court  held  that 
"a  supervisor,  town  clerk,  or  Justice  of  the 
peace,  although  his  resignation  is  tendered 
to  and  accepted  by  the  proper  authority, 
continues  in  office,  and  Is  not  relieved  from 
his  duties  and  responsibilities  as  a  member 
of  the  board  of  auditors,  under  tbe  township 
organization  laws  of  the  state  of  Illinois, 
until  his  successor  is  appointed,  or  chosen, 
and  qualified."  The  principle  ruled  In  that 
case  has  been  followed  In  United  States  v. 
Justices  (C.  C.)  10  Fed.  460,  People  v.  Su- 
pervisors, 1(X)  III.  332,  Jones  v.  Jefferson,  66 
Tex.  576,  1  S.  W.  903,  and  Keen  v.  Feather- 
ston  (Tex.  Civ.  App.)  69  S.  W.  983.  So, 
notwithstanding  the  resignation  of  Venable 
and  its  acceptance — It  not  appearing  that 
a  successor  had  been  appointed  and  quali- 
fied— we  hold  that  he  was  legally  a  notary 
public  and  ex  officio  Justice  of  the  peace  at 
the  time  he  rendered  the  Judgment  in  ques- 
tion. 

3.  Other  grounds  of  illegality  were  that 
no  Judgment  had  ever  been  entered  on  the 
docket  in  the  Justice's  court  against  the  de- 
fendant In  fi.  fa.;  and,  if  one  had  been  en- 
tered, the  execution  did  not  follow  It  The 
basis  of  these  grounds  is  that  the  case  was 
entered  upon  such  docket  as  follows:  "Eliza- 
beth K.  Blgby  V.  Sou.  Dye  &  Cleaning  Co., 
Geo.  B.  Beck,  Prop.;"  that  the  original  Judg- 
ment appealed  from,  as  well  as  the  Judg- 
ment entered  on  the  verdict  rendered  on  tbe 
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appeal,  was  entered  on  the  docket  as  being 
in  favor  of  the  plaintiff  against  the  defend- 
ant for  a  given  sum,  without  stating  who 
the  defendant  was;  and  that  the  execution 
was  issued  against  '^Southern  Dye  &  Clean- 
ing Works,  J.  O.  Bates^  Pro.,  George  B. 
Beck,  Security."  As  we  have  seen,  the  ac^ 
count  sued  on  was  against  "Southern  Dye  & 
Cleaning  Works  (J.  George  Bates,  Pro.)," 
and  it  is  fair  to  presume  that  the  same 
phraseology  was  used  in  the  sum«nons  to 
designate  who  was  being  sued.  The  entry 
of  the  case  on  the  docket  differently  from  the 
way  it  appeared  in  the  summons  was  a  mere 
irregularity;  and,  even  if  Bates  could  now 
be  heard  to  complain  of  it  for  any  reason, 
after  having  appealed  from  the  original 
judgment  in  the  case  and  thereby  secured 
another  trial,  and  not  having  objected  at 
any  time  pending  the  suit  to  such  irregular- 
ity (see  Reynolds  v.  Neal,  91  Ga.  609,  18 
S.  E.  530),  he  has  no  meritorious  complaint 
of  the  direction  given  by  the  Judge  of  the 
superior  court  in  this  respect — that  is,  that 
the  entry  on  the  docket  be  amended  so  as 
to  conform  to  the  facta 

We  have  dealt  with  all  of  the  assignments 
of  error  referred  to  in  the  brief  of  counsel 
for  the  plaintiff  in  error,  and  our  conclusion 
Is  that  the  certiorari  was  properly  sustained. 

Judgment  affirmed.  All  the  Justices  con- 
curring except  SIMMONS,  C.  J.,  absent,  and 
LUMPKIN,  J.,  disqualified: 


(123  Oa.  770) 
MACON  RT.  ft  LIGHT  CO.  v.  VINING. 
(Supreme  Court  of  Georgia.    Aug.  4,  1905.) 

1.  Carriers  —  Street   Raiijioads  —  Instruo- 

TIONS. 

A  charge  that  it  is  the  duty  of  a  street 
car  company  to  select  a  reasoDaoly  safe  place 
for  landing  passengers,  wherever  it  may  stop  a 
car  for  that  purpose,  states  a  sound  legal  propo- 
sition, and  is  not  open  to  the  criticism  that  it 
impliedly  instructs  the  jury  that  a  failure  to 
perform  such  duty  would  be  negligence  per  se. 

[Ed.   Note. — For  cases  In  point,   see  vol.   9, 
Cent  Dig.  Carriers.  §§  1151, 1224,  1231.] 

2.  Same— Negligence. 

On  the  trial  of  an  action  against  a  railway 
company  for  personal  injuries,  it  is  error  for 
the  triaJ  judge  to  instruct  the  jury  that  a  given 
state  of  facts  would  be  sufficient  to  establish 
negligence  on  the  part  of  the  defendant;  these 
facts  not  being  such  as  would  in  law,  per  se, 
constitute  negligence.  The  fact  that  the  Su- 
preme Court,  in  passing  upon  demurrers  to  the 
petition  in  tne  same  case,  when  formerly  under 
review,  stated  that  certain  acts  or  their  omis- 
sion would  constitute  negligence  and  render  th.e 
defendant  liable,  does  not  make  it  proper  for 
the  trial  jud^e  to  make  such  statement  in  char- 
ging the  jury. 
8.  Same. 

One  of  the  charges  excepted  to  was  some- 
what argumentative,  and  presented  with  too 
much  stress  plaintiff's  contention  of  fact. 

[Ed.   Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  §  561.] 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Macon;   Robert 
Hodges,  Judge. 


Action  by  H.  J.  Yinlng  against  the  Macon 
Railway  &  Light  Company.  Judgment  for 
plaintifir,  and  defendant  brings  error.  Re- 
versed. 

Dessau,  Harris  ft  Harris  and  Roland  B. 
Ellis,  for  plaintiff  in  error.  Marion  W.  Har- 
ris and  T.  J.  Cocliran,  for  defendant  in  er- 
ror. 

FISH,  P.  J.  Mrs.  Vining  sued  the  Macon 
Railway  ft  Light  Company  for  damages  for 
personaJ  injuries  alleged  to  have  been  sus- 
tained by  ber  while  a  passenger  of  tbe 
defendant  company  and  by  reason  of  its 
negligence.  A  verdict  was  found  for  the 
plaintiff,  and  the  defendant  excepts  to  tbe 
refusal  of  a  new  trial.  The  allegations  of 
the  plaintiirs  petition  are  fully  set  forth 
in  the  report  of  the  case  when  it  was  for- 
merly before  this  court  120  Ga.  511,  48 
S.  m  232. 

1.  The  court  instructed  the  Jury  that  it 
was  the  duty  of  a  street  car  company  to 
select  a  reasonably  safe  place  for  landing 
passengers,  wherever  it  may  stop  a  car  for 
that  purpose.  This  charge  was  excepted  to, 
because  it  placed  a  duty  upon  the  company 
which  is  not  imposed  by  any  statute  or  or- 
dinance, and  because  it  in  effect  instructed 
the  Jury  that  a  failure  to  perform  such  duty 
would  be  negligence  per  se.  The  exceptions 
were  not  well  taken.  The  charge  was  in 
the  language  of  the  opinion  rendered  in  the 
case  In  120  Oa.  511,  48  S.  B.  232,  and  merely 
stated  a  correct  legal  proposition  applica- 
ble to  the  case.  It  left  the  question  of  fact, 
as  to  whether  the  landing  was  reasonably 
safe  or  not,  entirely  with  the  Jury.  Western 
ft  Atlantic  R.  Co.  v.  Bumham,  123  Ga.  28, 
60  S.  B.  984;  Atlanta  ft  West  Point  R.  Co. 
V.  Hudson,  123  Ga.  108,  51  S.  E.  29. 

2.  Other  instructions  excepted  to  were: 
"If,  however,  a  passenger  selects  a  place 
which  is  reasonably  safe,  and  the  car  has 
stopped,  and  on  account  of  the  darkness  the 
passenger  cannot  determine  whether  the  car 
has  stopped  at  the  place  designated,  and  the 
passenger  exwcises  ordinary  care  and  dili- 
gence, and  the  conductor  in  charge  of  the 
car  permits  the  passenger  to  attempt  to 
alight  without  informing  him  that  the  place 
selected  has  not  been  reached,  and  also 
without  informing  him  as  to  any  danger 
that  might  exist  Incident  to  alighting  at  the 
place  at  which  the  car  had  actually  stopped, 
then  the  company  would  be  liable,  provided 
the  passenger  is  injured  in  alighting  as  a 
consequence  of  a  danger  of  which  he  is  not 
aware,  and  which,  on  account  of  the  dark- 
ness, was  not  apparent  to  him  at  the  time 
he  attempted  to  alight  by  the  exercise  of 
ordinary  care  and  diligence,  or  if,  after  hav- 
ing stepped  from  the  car,  the  passenger  at- 
tempted to  proceed  along  what  would  have 
been  a  safe  way  in  the  event  the  oar  had 
stopped  at  the  place  which  he,  the  pas- 
senger, selected."    '*If  the  passenger  selects 
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a  place  which  ia  reasonably  safe,  and  the 
car  is  stopped,  and  the  passenger  in  the  ex- 
ercise of  ordinary  care  and  diligence  can- 
not determine  whether  the  car  has  stopped 
at  the  place  designated  by  him,  and  the  con- 
ductor permits  the  passenger  to  alight,  with- 
out Informing  Mm  that  the  place  selected 
has  not  been  reached,  and  without  inform- 
ing him  of  the  place  where  the  car  was  ac- 
tually stopped,  and  such  place  was  not  ac- 
tually safe  for  landing,  and  the  passenger 
is  injured  and  damaged,  without  fault  or 
negligence  on  his  part,  by  reason  of  such 
failure  on  the  part  of  the  conducts,  then  I . 
charge  you  that  the  company  would  be  lia- 
ble to  such  passenger  for  injuries  and  dam- 
age occasioned  by  the  negligence  of  the 
company's  servants."  One  of  the  exceptions 
to  these  charges  was  that  the  court  therein 
instructed  the  Jury  as  to  what  facts  or  acts 
would  constitute  negligence  on  the  part  of 
the  company's  servants.  Obviously  this  is 
a  Just  criticism.  West  End  Ry.  Co.  v.  Moze- 
ly,  79  6a.  463,  4  S.  E.  824.  The  question  as 
to  what  acts  do  or  do  not  constitute  negli- 
gence Is  exclusively  for  determination  by 
the  Jury,  in  the  absence  of  a  statute  or  valid 
municipal  ordinance  declaring  a  particular 
act  to  be  negligence.  Atlanta  &  West  Point 
R.  Co.  T.  Hudson,  supra,  and  citations. 
**The  trial  Judge  should  not  tell  the  Juiy 
what  acts  would  constitute  negligence  and 
what  would  not,  but  should  instruct  them 
as  to  the  proper  measure  of  diligence,  and 
leave  them  to  determine,  in  view  of  all  the 
evidence  bearing  on  the  subject  as  to  the 
dme,  place,  circumstances,  and  happenings, 
and  the  whole  transaction  as  disclosed  by 
the  evidence,  as  to  whether  there  was  or 
was  not  a  want  of  due  care."  Id.  That 
the  Supreme  Court,  in  passing  upon  a  de- 
murrer to  the  petition  in  the  present  case 
«7hen  formerly  under  review,  used  expres- 
sions contained  in  the  instructions  now  un- 
der consideration,  did  not  of  itself  make 
it  proper  for  the  trial  Judge  to  use  such  lan- 
guage. **There  are  many  things  said  by  [the 
Supreme  Court],  both  in  headnotes  and  opin- 
ions, that  are  sound  law,  but  which  never- 
theless would  be  improper  instructions  to  a 
Jury."  Savannah  Ry.  Co.  v.  Evans,  115  Ga. 
315,  41  S.  E.  631,  90  Am.  St  Rep.  116; 
Atlanta  &  West  Point  R  Co.  v.  Hudson, 
supra.  The  error  in  the  charges  last  above 
quoted  requires  a  reversal  of  the  Judgment 
refusing  a  new  trial. 

8.  The  tenth  ground  of  the  motion  for 
new  trial  complains  of  a  lengthy  extract 
from  the  Judge's  charge  on  the  grounds 
that  it  was  argumentative  and  presented 
with  too  much  stress  and  detail  plaintiff's 
contention  of  fact  We  think  this  charge 
open  to  the  criticism  made  upon  it,  but  deem 
it  unnecessary  to  say  more  upon  the  subject, 
as  upon  the  next  trial  the  Judge  In  his  in- 
structions will  no  doubt  avoid  such  objec- 
tionable features.  There  are  other  assign^ 
ments  of  error  not  necessary  to  be  dealt 


with,  as  they  relate  ta  matters  not  at  all 
likely  to  arise  on  another  trlaL 

Judgment  reversed.    All  the  Justices  con« 
currlng,  except  SIMMONS,  C.  J.,  absent 


(128  Oa.  781) 
RETED  r.  HOLBROOK. 

(Supreme  Court  of  Georgia.    Aug.  4,  1905.) 

HoMESTSAD— Exemptions  —  Notice  to  Cbed- 
•rroR. 

Where  personalty  duly  exempted  was  used 
in  connection  with  the  labor  of  the  applicant 
and  his  family  In  the  making  af  crops  on  land 
purchased  by  him  subsequently  to  the  exemp- 
tion, title  to  which  was  taken  in  his  own  name, 
and  the  proceeds  of  the  sale  of  the  crops  were 
applied  to  the  payment  of  the  purchase  money 
of  the  land,  such  land  was  subject  to  a  debt 
afterwards  contracted  by  the  applicant  for  pro- 
visiona  and  supplies  for  himself  and  familv; 
the  creditor  having  no  notice  as  to  how  the 
land  had  been  paid  for,  and  having  extended 
credit  knowing  that  the  legal  title  to  the  land 
was  in  the  applicant,  and  upon  the  belief,  in 
good  faith,  that  he  had  an  absolute  and  unin- 
cumbered title  to  the  same.  The  record  of  the 
exemption  was  not  of  itself  suflicient  to  put  the 
creditor  on  notice  of  the  homestead  character  of 
the  land. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Hart  County; 
Horace  M.  Holden,  Judge. 

Action  by  J.  W.  Holbrook  against  Aaron 
Reed.  Judgment  for  plaintiff.  Under  levy 
of  execution,  defendant  claimed  the  prop- 
erty as  a  homestead  as  trustee  toe  his  wife. 
Judgment  for  plaintiff,  and  claimant  brings 
error.    Affirmed. 

J.  H.  Skelton,  O.  C.  Brown,  and  W.  U 
Hodges,  for  plaintiff  in  error.  A.  G.  &  Ju- 
lian McCurry,  for  defendant  in  error. 

FISH,  P.  J.  Holbrook  had  an  execution 
against  Aaron  Reed  levied  upon  certain  land 
claimed  as  homestead  property  by  Reed  as 
trustee  tor  his  wife.  Upon  the  trial  the 
claimant  admitted  being  in  possession  of  the  . 
land  at  the  time  of  the  levy,  and  assumed 
the  burden  of  proof,  offering  as  evidence  to 
support  his  claim  the  record  of  the  proceed- 
ings exempting  certain  personal  property,  in- 
cluding three  horses,  several  head  of  cat- 
tle, and  farm  supplies  and  implements,  and 
testimony  to  the  effect  that  the  land  levied 
upon  had  been  bought  from  one  T.  T.  Hol- 
brook, as  agent,  etc.,  with  the  proceeds  of 
the  sales  of  crops  grown  on  the  land  and 
made  with  his  labor  and  that  of  his  wife 
and  children,  the  beneflciariea  of  the  ex- 
emption, and  with  the  use  of  the  exempted 
property.  The  plaintiff  testlflod  that  he  had 
no  knowledge  that  the  land  had  been  pur- 
chased with  the  proceeds  of  the  sale  of  such 
crops,  but,  on  the  contraiT.  believed  the 
title  thereto  to  be  absolutely  in  Reed  in- 
dividually,  as  he  (the  plaintiff)  had  held  the 
deed  conveying  the  property  from  T.  T. 
Holbrook  into  Reed  as  collateral  security  for 
certain  indebtedness  due  him  by  Reed;  that 
for  a  number  of  years  he  had  sold  Reed  pro* 
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Tlslons  and  supplies;  that  the  fl.  fa.  In 
this  case  was  based  upon  a  Judgment  against 
Heed  for  provisions;  and  that  he  "extend- 
ed him  the  credit  on  the  faith  of  this  deed 
and  that  title  to  the  land  was  in  Aaron 
Beed.*'  This  deed,  which  was  to  Reed  in- 
dividually, and  which  bore  no  mark  indi- 
cating that  its  consideration  was  in  part  the 
proceeds  of  exempted  property,  was  also 
placed  in  evidence.  The  court  directed  a 
verdict  finding  the  land  subject  to  the  levy. 
The  claimant  made  a  motion  for  a  new  trial, 
upon  the  grounds  that  the  verdict  was  con- 
trary to  law  and  the  evidence,  and  because 
the  court  erred  in  directing  the  vwdict 
The  moticm  was  overruled,  and  the  claimant 
excepted. 

When  this  case  was  here  before  (113  Ga. 
1168,  39  8.  B.  445),  all  the  questions  which 
are  now  presented  were  decided,  except  (1) 
as  to  whether  or  not  the  exemption,  which 
was  set  apart  prior  to  the  time  credit  was 
extended  to  Reed  by  Holbrook,  was  con- 
structive notice  to  the  latter  that  the  bene- 
ficiaries of  the  exemption  had  an  Interest  in 
the  land;  and  (2)  if  the  record  of  the  ex- 
emption was  not  such  notice,  whether  the 
lien  of  the  plaintifTs  iudgment  should  be 
enfm-ced  against  the  secret  equitiee  of  the 
beneficiaries  under  the  exemption.  In  the 
case  of  Walden  v.  Brantley,  116  Ga.  298,  42 
S.  B.  603,  where  Walden  had  set  apart  to 
him  as  the  head  of  a  family  a  homestead 
consisting  of  realty  and  personalty,  and  sub- 
sequently sold  the  real  estate  and  some  of 
the  personalty  under  an  order  of  court,  and 
reinvested  the  proceeds  in  a  house  and  lot, 
and  some  time  thereafter  exchanged  that 
house  and  lot  for  another,  it  was  held  that 
these  facts  did  not  charge  a  subsequent 
creditor,  who  was  also  a  mortgagee  of  Wal- 
den, with  notice  of  the  homestead  character 
of  the  property,  and  that  the  property,  as 
against  the  execution  of  such  creditor,  waB 
not  exempt.  If  the  head  of  a  family  de- 
sires to  sell  or  otherwise  trade  with  exempt- 
ed property,  he  should  do  so  in  the  way  the 
law  prescribes,  and  when  he  disregards  the 
formal  requisites  of  the  law  he  does  so  at 
his  peril.  Pate  v.  Oglethorpe  Co.,  54  Ga. 
515.  In  our  opinion,  the  plaintiff  in  the 
case  now  under  consideratioB  was  not,  un- 
der the  evidence  submitted,  chargeable  with 
notice  of  the  homestead  character  of  the 
property  levied  upon. 

The  record  of  the  exemption  proceedings 
not  being  constructive  notice  to  the  plaintiff 
that  the  equitaUe  title  to  the  land  was  in 
the  beneficiaries  of  the  exemption,  was  the 
property  subject  to  the  plaintiff's  levy,  he 
having  given  Reed  credit  upon  the  belief 
that  he  owned  the  land  unincumbered?  We 
thlnls  it  was.  There  being  no  notice  to  the 
plaintiff,  actual  or  constructive,  of  the  real 
character  of  this  property,  the  Interest  of 
the  beneficiaries  under  the  exemption  was 
no  more  than  a  secret  equity,  and  cannot  be 
enforced  against  the  claim  ot  a  bona  Mi 
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creditor,  who  gave  credit  on  the  faith  that 
the  property  was  Reed's  and  unincumbered. 
This  is  a  principle  which  has  been  long  recog- 
nized by  this  court,  it  having  been  held  in 
the  case  of  Zlj^mer  v.  Dansby,  56  Ga.  79, 
that  '*if  the  legal  titie  to  land  be  in  the 
husband,  and  he  holds  the  possession  thereof 
under  such  tiUe,  and  the  titie  and  possession 
so  remain  until  a  creditor,  who  gave  credit 
on  the  faith  that  the  property  was  the  hus- 
band's, without  notice  of  the  wife^s  equity, 
reduces  his  debt  to  Judgment,  the  lien  of 
such  Judgment  will  bind  the  land  and  will 
be  enforced  against  a  secret  equity  of  the 
wife,  resulting  from  the  fact  that  her  money 
paid  for  the  land."  The  evidence  being  un- 
disputed that  credit  was  extended  to  Reed 
on  the  faith  that  the  property  to  which  he 
held  the  legal  titie  was  his  own  and  unin- 
cumbered, and  that  the  plaintiff  had  no  notice 
of  the  equities  of  the  beneficiaries  therein, 
the  court  did  not  err  in  directing  the  ver- 
dict finding  the  property  subject 

Judgment  affirmed.    All  the  Justices  con- 
curring, except  SiMMONS,  0.  J.»  absent 


(128  Ga.  754) 
GRIMES  V.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  4,  1905.) 

1.  Homicide  —  Voluntary  Manslauguteb— 
Ikstructions. 

On  the  trial  of  one  indicted  for  yoluntary 
manslaughter,  the  evidence  of  the  state's  wit- 
nesses, if  believed,  made  out  a  case  of  murder, 
while  the  statement  of  the  accused^  if  all  of  it 
were  believed,  showed  the  homicide  to  be  jastifi- 
able.  If,  however,  part  of. the  statement  were 
believed  and  the  balance  disbelieved,  the  offense 
committed  was  voluntary  manslaughter.  Held 
that,  as  the  jury  are  free  to  give  the  prisoner's 
statement  such  credence  as  tney  think  proper, 
and  may  therefore  believe  all  or  a  part  of  It 
as  they  see  fit,  a  charge  on  the  law  of  voluntary 
manslaughter  was  proper,  and  that  a  verdict 
finding  the  accused  guilty  of  that  offense  was 
not  unwarranted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Gent  Dig.  Homicide,  |§  653-655.] 

2.  Gbiminai.  Law— Nb^  Tbiajl. 

A  new  trial  will  not  be  granted  on  account 
of  newly  discovered  evidence  which  is  merely 
of  an  impeaching  character ;  nor  on  account  of 
alleged  newly  discovered  evidence  of  any  kind, 
when  movant's  counsel  files  no  affidavit  of  his 
ignorance,  before  the  verdict,  of  the  existence 
<K  such  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §§  2331,  2332,  2390- 
2402.] 

3.  HOMICIOB— iNBTBirCTIONS. 

An  exception  to  a  correct  charge  on  volun- 
tary manslaughter  was  not  well  taken,  when 
the  error  assigned  was  that  '*the  court  should 
have  gone  further  and  submitted  the  question 
of  involuntary  manslaughter." 

4.  SAMI^--REASONABL1E  FeAR. 

The  court  did  not  err  in  charging  the  doc- 
trine of  reasonable  fears,  aa  contained  in  Pen. 
Code  1895,  §  71. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Homicide,  §  629.] 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Fayette  Coun- 
ty;  B.  J.  Reagan,  Judge. 
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Henry  Grimes  was  convicted  of  volunr 
tary  manslaughter,  and  brings  error.  Afllrm- 
ed. 

J.  W.  Wise,  for  plaintiff  in  error.  O.  H. 
B.  Bloodwortbf  SoL  Gen.,  for  defendant  in 
error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
justices  concurring,  except  SIMMONS,  C  Jt 
absent. 

(123  Ga.  869) 

PARES  V.  BALDWIN  et  al. 
(Supreme  Court  of  Georgia.    Aug.  5,  1905.) 

Injunction— Sale  of  Mobtgaged  Pbopebtt 

— Bankbuptct  of  Mobtgagoe. 

The  judge  of  the  superior  court  did  not 
err  in  refusing,  on  the  petition  of  the  trustee 
in  bankruptcy  of  the  mortgagor  for  such  relief, 
to  enjoin  the  sheriff  from  proceeding  to  sell  the 
mortgaged  property  in  his  possession  by  virtue 
of  a  levy  under  the  mortgage  fi.  fa.,  and  in  not 
ordering  him  to  deliver  such  property  to  the 
trustee;  the  mortgage  having  been  executed 
more  than  four  months  prior  to  the  petition  in 
bankruptcy,  there  being  no  question  raised  as 
to  the  validity  of  the  mortgage  or  the  debt  it 
was  given  to  secure,  the  debt  not  having  been 
proved  in  bankruptcy,  and  the  trustee  not  offer- 
ing to  pay  the  same.  See  Reed  v.  Equitable 
Trust  do.,  42  S.  E.  102,  115  Ga.  780.  and  cita- 
tions; Merry  v.  Jones,  46  S.  E.  861,  119  Ga. 
643 :  Heath  v.  Shaffer,  2  Am.  Bankr.  R.  98, 
93  Fed.  647;  In  re  Gerdes,  4  Am.  Bankr.  B. 
346,  102  Fed.  318;  Carling  v.  Seymour  Lum- 
ber Co.,  8  Am.  Bankr.  R.  29,  113  Fed.  483, 
51  O.  C.  A.  1 ;  Eyster  v.  Gaff,  91  U.  S.  521, 
23  L.  Ed.  403;  Railroad  Company  v.  Gomilla, 
132  U.  S.  478,  10  Sup.  Ct.  155,  33  L.  Ed.  400. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Terrell  Coun- 
ty;   H.  C.  Sheffield,  Judge. 

Action  by  James  G.  Parks,  trustee,  against 
A.  J.  Baldwin  and  others.  Judgment  for 
defendants,  and  plalntlfif  brings  error.  Af- 
firmed. 

Slaton  &  Phillips,  W.  H.  Gurr,  and  James 
G.  Parks,  for  plaintiff  In  error.  R.  R.  Mor- 
lln,  H.  A.  Wilkinson,  and  Smith,  Hammond 
&  Smith,  for  defendants  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
justices  concurring,  except  SIMMONS,  C.  J., 
al>sent 
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HOUSE  V.  OLIVER  et  al. 
(Supreme  Court  of  Georgia.    Aug.  4,  1905.) 

1.  City    Court  — JuwsnicnoN  — Equitable 
Relief. 

While  a  city  court  has  no  jurisdiction  to 
grant  affirmative  equitable  relief,  it  may  enter- 
tain jurisdiction  of  an  equitable  plea  purely  de- 
fensive in  its  nature,  which,  upon  being  sus- 
tained, would  result  simply  in  a  general  verdict 
in  favor  of  the  defendant. 

2.  Injunction— Action  on  Note. 

A  verdict  and  judgment  in  favor  of  the 
defendant  in  a  suit  on  a  note  as  effectually 
cancels  the  note  as  would  a  decree  in  equity^ 
and  a  suit  thereon  in  a  city  court  will  not  be 
enjoined  in  order  that  the  superior  court  as  a 
court  of  equity  may  decree  a  cancellation  of 
the  note. 


8.  Same. 

There  was  no  error  In  refasfng  to  grant  an 

injunction. 
(Syllabus  by  the  Court.) 

Error  from  6uperl(»>  Court,  Hall  Comity; 
J.  J.  Klmsey,  Judge. 

Action  by  T.  W.  House  against  W.  N. 
Oliyer  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

The  record  discloses  the  following  state 
of  facts:  House  and  Oliyer  were  partners. 
They  agreed  upon  a  dissolution  and  settle- 
ment of  the  partnership  affairs.  Under  the 
agreement  certain  assets  were  turned  over 
to  Oliver,  and  House  delivered  to  him  bis 
note  for  $850.  Thereafter  House  brought  an 
equitable  petition  against  Oliver  and  Mar- 
tin, the  latter  having  become  the  owner  of 
the  $850  note,  in  which  it  was  alleged  that 
a  fraud  had  been  perpetrated  upon  House 
in  the  settlement  of  the  partnership  affairs, 
as  a  result  of  which  Oliver  had  received 
more  than  he  was  entitled  to;  such  fraud 
consisting  in  misrepresentations  as  to  the 
amount  of  the  debts  due  by  the  partnership, 
etc.  It  was  alleged  that,  nj^n  an  equitable 
and  fair  settlement  of  the  partnership  af- 
fairs, Oliver  was  not  entitled  to  the  note 
for  $850,  nor  to  any  of  the  assets  delivered 
to  him,  and  hence  that  the  note  was  «i- 
tirely  vidthout  consideration,  and  that  Mar- 
tin was  not  an  Innocent  purchaser  without 
notice.  The  prayers  were  for  a  full  and 
complete  accounting,  that  the  $850  note  be 
declared  void  and  canceled,  and  that  Oliver 
be  required  to  return  the  other  assets  which 
had  been  turned  over  to  him.  The  case  was 
referred  to  an  auditor,  and,  while  it  was 
pending  on  exceptions  to  the  auditor's  re- 
port. House,  with  the  consent  of  Oliver  and 
Martin,  dismissed  the  case.  Subsequently 
to  the  dismissal  Martin  brought  a  suit  in 
the  city  court  of  Hall  county  against  House 
on  the  $850  note,  and  Oliver,  in  the  same 
court,  brought  a  suit  against  House  for  the 
amount  which  he  claimed  House  had  wrong- 
fully collected  of  the  assets  turned  over  to 
him  in  the  partnership  settlement  The 
present  case  is  a  petition  brought  by  House 
against  Oliver  and  Martin,  in  which  the  part- 
nership settlement  is  attacked  upon  the  same 
grounds  that  It  was  assailed  in  the  original 
suit,  and  also  upon  other  grounds;  and  the 
prayers  were  for  an  accounting  between  the 
parties,  that  the  contract  of  dissolution  be 
canceled,  that  Martin  be  decreed  not  to  be 
an  innocent  holder  of  the  note  and  the  note 
be  delivered  up  to  be  canceled,  that  if  this 
cannot  be  done.  House  recover  of  Oliver  the 
full  amount  of  the  principal,  interest,  and 
costs  that  he  may  be  required  to  pay  to  Mar- 
tin, that  he  have  judgment  against  Oliver 
for  the  value  of  the  assets  of  the  partnership 
turned  over  to  him  in  the  settlement  that 
he  be  restrained  from  collecting  any  of  the 
assets  that  remain  uncollected,  and  that  the 
suits  in  the  city  court  be  enjoined.  Oliver 
answered,  denying  all  of  the  alJegations  of 
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fraud,  and  set  np  that  tbe  settlement  was 
fair  In  every  way.  The  answer  of  Martin 
set  np  that  he  was  an  Innocent  purchaser  of 
the  note  for  value  and  without  notice.  The 
evldenee  as  to  the  details  of  the  settlement 
was  conflicting.  The  Judge  refused  to  grant 
the  injunction  restraining  the  suits  in  tlie 
dty  court,  and  House  excepted. 

Dean  &,  Hobbs,  for  plaintiff  in  error.  EL 
H.  Perry,  F.  M.  Johnson,  and  Parks  &  Gail- 
lard,  for  defendants  in  error. 

COBB.  J.  Merely  that  a  defense  involves 
the  application  of  equifable  principles  does 
not  deprive  a  dty  court  of  Jurisdiction  to  en- 
tertain  the  same.  A  plea  which,  though 
setting  up  a  defense  which  is  equitable  in 
Its  nature,  is  purely  defensive,  and  does 
not  involve  the  exercise  of  any  of  the  ex- 
traordinary powers  of  a  court  of  equity,  may 
be  filed  In  a  city  court  But,  when  the  plea 
calls  for  the  exercise  of  those  powers  which 
have  sometimes  been  described  as  'the  larger 
powers"  of  tlie  court  of  chancery,  such  as 
cancellation,  reformation,  and  the  like,  a 
city  court  cannot  entertain  Jurisdiction.  In 
the  case  of  National  Bank  v.  Carlton,  96 
Ga.  46d,  23  S.  E.  388,  a  suit  in  a  city  court 
was  enjoined  upon  the  ground  that  the  plain- 
tiff was  entitled,  under  her  allegations,  to  a 
cancellation  of  a  deed,  and  that  this  relief 
could  not  be  granted  to  her  by  the  city  court. 
In  English  v.  Thorn,  96  Ga.  557,  23  S.  E. 
843,  a  suit  in  a  dty  court  was  enjoined 
upon  the  ground  that  the  plaintiff  was  en- 
titled, under  the  allegations  of  the  petition* 
to  a  reformation  of  the  contract,  and  that 
this  was  beyond  the  power  of  the  city  court 
In  Ragan  v.  Standard  Scale  Co.,  123  Ga. 
14,  50  S.  E.  951,  a  claimant  sought  to  mold 
a  decree  enforcing  the  equitable  right  of 
subrogation,  which  involved  the  revival  of 
a  canceled  mortgage;  and  it  was  held  that 
such  relief  was  beyond  the  power  of  a  city 
court  to  grant  The  cases  cited  are  those 
upon  which  the  plaintiff  in  en*or  relies  for 
a  reversal  of  the  Judgment  refusing  to  grant 
the  injunction,  but  the  allegations  of  the 
petition  do  not  bring  the  case  within  the 
principle  of  any  of  those  decisions.  There 
is  a  prayer  for  the  cancellation  of  the  dis- 
solution agreement  of  the  partnership;  but 
when  the  allegations  of  the  petition  are  tak- 
en as  a  whole,  it  appears  that  the  plaintiff 
does  not  desire  that  the  dissolution  be  set 
aside  and  the  pnrtnershlp  reinstated,  but 
that  the  relief  sought  is  simply  an  account- 
ing of  the  partnership  affairs  according  to 
the  truth  and  Justice  of  the  case.  Nor  is  it 
necessary,  even  if  it  had  been  desired,  that 
the  agreement  of  dissolution  should  be  set 
aside.  If  the  $850  note  was  obtained  by 
fraud,  or  if  other  assets  reached  the  pos- 
session of  Oliver  for  a  similar  reason,  we  do 
not  8e«  why  House  cannot  avail  himself  of 


these  fiicts  by  a  purely  defensive  plea  In 
the  city  court  If  the  note  was  without  con- 
sideration, and  of  such  a  character  that  a 
plea  of  no  consideration  would  be  available 
as  a  defense  to  it  this  defense  can  be 
pleaded  in  the  dty  court,  and  any  evidence 
which  would  be  admissible  in  any  court  to 
establish  this  t&ct  would  be  admissible  there. 
If  House  had  a  right  to  collect  from  debtors 
to  the  firm  those  claims  which  had  been 
turned  over  to  Oliver,  a  defensive  plea  set- 
ting up  this  right  would  be  within  the  Ju- 
risdiction of  the  dty  court  and  he  could 
be  as  fully  protected  in  that  court  under 
such  a  plea  as  in  any  other  court 

House  claims  simply  that  Oliver  has  per- 
petrated a  fraud  upon  him,  that  therefore 
he  had  no  right  to  collect  the  $850  note,  and 
that  House  had  a  right  to  collect  other  claims 
which  were  turned  over  to  Oliver.  These 
matters  can  be  fully  pleaded;  and,  if  House 
establishes  his  defense,  the  city  court  can 
render  a  Judgment  in  his  favor  in  each  of 
the  cases  in  which  he  is  sued.  If  Martin 
is  not  an  innocent  purchaser,  his  suit  may  be 
defeated  by  any  defense  of  which  House 
could  avail  himself  if  the  note  had  not  been 
transferred.  But  it  is  said  that  there  is  a 
prayer  for  a  cancellation  of  the  $850  note, 
and  that  the  dty  court  cannot  decree  a  can- 
cellation of  the  note.  If  House  had  a  com- 
plete legal  or  equitable  defense  to  the  note, 
and  can  establish  this  defense  in  the  dty 
court  a  Judgment  in  his  favor  will  be  ren- 
dered, and  no  decree  canceling  the  note  will 
be  necessary  for  his  protection.  In  the  Carl- 
ton Case,  above  referred  to,  the  prayer  was 
not  for  a  cancellation  of  the  note,  but  for 
a  cancellation  of  the  deed  given  to  secure 
the  note,  and  for  other  equitable  relief  in 
connection  with  the  transaction.  Where 
there  is  a  single  transaction  represented  by 
a  single  note,  a  Judgment  by  any  court  of 
competent  Jurisdiction  in  favor  of  the  de- 
fendant on  any  plea  which  has  the  effect 
to  discharge  him  from  liability  on  the  note 
as  completely  cancels  the  note  as  would  a 
decree  in  equity.  If  this  were  not  true,  then 
every  defendant,  sued  in  any  court  upon  a 
written  promise  to  pay,  could  transfer  the 
case  to  the  superior  court  by  simply  setting 
up  in  his  petition  what  would  have  been  a 
proper  plea  in  the  case  and  adding  a  prayer 
for  cancellation.  If  the  transaction  involved 
a  series  of  notes,  all  subject  to  the  same  de- 
fense, and  only  one  was  sued,  and  the  peti- 
tion sought  to  enjoin  this  suit  and  to  cancel 
all  of  the  notes  connected  with  the  trans- 
action, thus  avoiding  a  multiplicity  of  suits, 
a  different  question  would  arise.  We  do  not 
think  there  was  any  error  in  refusing  to 
grant  the  injunction  restraining  the  prose- 
cution of  the  suits  in  the  dty  court. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  a  J^  absent 
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HAWKINS  y.  FIDELITY  &  CASUALTY  00. 
OF  NEW  YORK. 

(Supreme  Court  of  Georgia.    Aug.  B,  1005.) 

FoBEiON  Corporations— Actions  Against. 

"A  foreign  corporation  doing  business  in 
this  state,  and  having  agents  located  therein  for 
this  purpose,  may  be  sued  and  served  in  the 
same  manner  as  domestic  corporations  upon 
any  transitory  cause  of  action,  whether  orig- 
inating in  this  state  or  otherwise;  and  it  is 
immaterial  whether  the  plaintiff  be  a  nonresi- 
dent or  a  resident  of  this  state,  provided. the 
enforcement  of  the  cause  of  action  would  not  be 
contrary  to  the  laws  and  policy  of  this  state.'* 
Reeves  v.  Southern  Railway  Co.,  49  S.  B.  674, 
121  Ga.  561. 

[Ed.  Note. — ^For  cases  in  point,  see  yoL  12, 
Oent.  Dig.  Corporations,  $$  2595-2603.] 

(Syllabus  by  the  Court)  -^'" 

Error  from  City  Court  of  Atlanta;  H.  11. 
Keid,  Judge. 

Action  by  Jerry  Hawkins  against  the  Fi- 
delity &  Casualty  Company  of  New  York. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

F.  M.  Johnson  and  W.  R.  Hammond,  for 
plaintiff  in  error.  Slaton  &  Pbilllpa,  for  de- 
fendant in  error. 


LUMPKIN,  J.  Hawkins  brought  suit  in 
the  city  court  of  Atlanta  against  the  Fidel- 
ity &,  casualty  Company  of  New  York.  He 
alleged  that  the  defendant  was  a  corpora- 
tion of  the  state  of  New  York,  engaged  in 
the  business  of  accident  Insurance,  and  that 
it  had  an  agency  and  office  for  the  transac- 
tion of  business,  and  an  agent  In  charge  of 
the  same,  tn  Fulton  county,  Oa.,  over  which 
the  jurisdiction  of  the  city  court  of  Atianta 
extends.  A  demurrer  was  filed  on  the 
ground  that  the  defendant  was  a  nonresi- 
dent corporation;  that  the  action  was  based 
on  a  policy  of  accident  insurance  issued  by 
the  company  on  the  life  of  James  W.  Haw- 
kins, the  son  of  the  plaintiff,  and  iNiyable 
to  the  latter;  that  the  contract  was  issued 
outside  of  the  state  of  Georgia,  and  the  in- 
sured died  In  Oklahoma  Territory;  and  that^ 
these  facts  appearing  on  the  face  of  the  dec- 
laration, the  court  was  without  Jurisdiction. 
The  demurrer  was  sustained  and  the  action 
dismissed.    The  plaintiff  excepted. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  C  J.,  absent 
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ATLANTA  &  W.  P.  R.  CO.  ?.  REDWINB 
et  al.,  Com'ra. 

(Supreme  Court  of  Georgia.    Aug.  8,  1005.) 

1.  Highways  —  Establishment  —  Objec- 
tions—Certioba  ri  . 

In  an  application  for  a  new  public  road,  a 
landowner  whose  land  is  sought  to  be  taken 
may,  in  response  to  the  notice  served  on  him, 
as  provided  in  Pol.  Code  1895,  $  521,  urge 
before  the  ordinary  (or  county  commission- 
ers, as  the  case  may  be)  any  legal  objection  to 
establishing  the  public  road,  and  the  judgment 


of  the  ordinary  (or  commissioners)  Is  reriew- 
able  by  certiorari. 

[Ed.  Note.— For  cases  in  point,  see  vol.  2&, 
Ont  Dig.  Highways,  If  204-207.] 

2.  Injunction— Construction  o»  Hiohwat. 
As  the  landowner's  remedy  at  law  was 
ample,  it  was  not  erroneous  to  refuse  to  enjoin 
the  county  commissioners  from  continuing  a 
proceeding  to  establish  a  public  road,  pursuant 
to  Pol.  Code,  §§  520-522,  in  advance  of  the 
hearing  provided  for  in  section  521. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  25, 
CJent.  Dig.  Highways,  S  834;  voL  27,  Cent  Dig. 
Injunction,  |  149.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Campbell 
County;  L.  S.  Roan,  Judge. 

Action  by  the  Atlanta  A  West  Point  Rail- 
road Company  against  F.  H.  Redwine  and 
others,  commlSBioners  of  roads  and  revenues 
of  Campbell  county.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Afflimed. 

The  Atlanta  &  West  Point  Railroad  Com- 
pany filed  a  petition  for  injunction  against 
the  commissioners  of  roads  and  revenues  of 
Campbell  county,  alleging  that  they  were 
proceeding  illegally  to  establish  a  public 
road  over,  and  longitudinally  upon,  a  por- 
tion of  its  right  of  way,  which  had  been 
already  devoted  to  a  public  use  and  was 
necessary  to  tlie  operation  of  its  business  as 
a  common  carrier.  The  petition  was  met 
by  both  a  demurrer  and  an  answer,  which 
was  considered  by  the  presiding  judge  upon 
the  interlocutory  hearing  in  connection  with 
certain  evidence  submitted  by  the  parties. 
The  court  declined  to  grant  an  injunction, 
and  the  railway  company  excepted. 

Dorsey,  Brewster  ft  Howell  and  a  &  Reld, 
for  plaintiff  in  error.  J.  H.  Longino,  for  de- 
f endants  in  error. 


EVANS,  J.  (after  stating  the  facts).  The 
commissioners  are  proceeding,  under  Pol. 
Code  1895,  Sf  520-522,  to  lay  out  and  open 
a  public  road.  The  different  steps  pointed 
out  by  the  statute  are:  (1)  The  appointment 
by  the  county  commissioners  of  three  road 
commissioners  to  pass  upon  the  public  utility 
of  the  new  road,  and  to  mark  out  its  bound- 
aries; (2)  the  road  commissioners  must  go 
upon  the  land,  and,  if  they  find  the  road  to 
be  of  public  utility,  must  proceed  to  mark  it 
out  and  make  their  report  under  oath  to  the 
county  commissioners  that  the  road  has  been 
laid  out  conformably  to  law;  (3)  when  tnls 
report  is  filed  with  the  county  commission- 
ers, they  determine  ex  parte  whether  or  not 
they  are  "willing  to  grant  such  road";  (4) 
if  so,  then  it  is  their  duty  to  publish  a 
citation  for  30  days  at  the  door  of  the  court- 
house and  in  a  public  gazette  (if  there  is  one 
in  the  county),  giving  a  particular  description 
of  the  proposed  new  road,  and  notifying  nil 
persons  concerned  that  on  and  after  a  cer- 
tain day  therein  named  the  road  "will  be 
finally  granted,  if  no  good  cause  is  shown  to 
the  contrary";    (5)  at  the  same  time,  the 


Oa.) 


PITTSBURGH  PLATE  GLASS  Ca  v.  PETERS  LAND  CO. 


725 


county  commissioners  shall  Issue  a  notice  in 
writing  to  all  persons,  their  overseers  or 
agents,  residing  on  tlie  land  which  such  road 
goes  through,  that  thej  may  put  in  thehr 
claims  for  damages,  "or  be  forever  estop- 
ped," which  notice  may  be  served  personal- 
ly, or  by  leaving  it  at  their  most  notorious 
place  of  abode;  (6)  upon  the  day  specified, 
in  the  order  to  sltdw  cause,  the  county  com- 
missioners shall  sit  as  a  court  for  the  pur- 
pose of  determining  whether  sufficient  cause 
is  shown  why  the  road  should  not  be  estate 
llshed,  and,  as  cause  why  it  should  not  be, 
any  party  at  interest  may  show  that  the 
kaw  with  respect  to  the  laying  out  oi  the  road 
nas  not  been  complied  with,  or  any  other 
legal  reason  why  the  commissioners  are 
without  power  to  establish  the  road  as  mark- 
ed out  by  the  reviewers.  Nichols  t.  Sutton, 
22  Ga.  369.  The  superior  court  can  proper- 
ly interfere  with  the  proceedings  only  when 
the  county  commissioners  seek  to  violate  the 
law.  So  long  as  they  keep  within  their  le- 
gal  power,  the  exercise  of  their  discretion 
ought  not  to  be  controlled.  Ponder  v.  Shan- 
non, 54  Ga.  187. 

That  the  county  commissionera,  when  they 
sit  for  the  purpose  of  finally  determining 
whether  or  not  they  will  grant  the  proposed 
new  road,  sit  as  a  court,  has  been  recognis- 
ed in  several  of  the  cases  reported  in  our 
books.  In  some  of  them  the  point  was  not 
directly  raised,  and  it  was  assumed  that 
the  county  authorities  were  exercising  Ju- 
dicial functions,  not  merely  performing  min- 
isterial duties.  Thus,  in  Hightower  v.  Jones, 
85  Ga.  697,  11  8.  B.  872,  a  dissatisfied  land- 
owner complained  of  the  decision  of  the 
county  authorities,  by  presenting  a  petition 
for  certiorari  to  the  superior  court,  the  su- 
perior coTurt  overruled  the  certiorari,  and  its 
judgment  was  affirmed  by  this  court  In  Pon- 
der V.  Shannon,  supra,  the  issue  was  raised 
by  objection  filed  with  the  county  commis- 
sioners, testimony  was  introduced  before 
them,  and  their  Judgment  was  in  favor  of 
altering  the  road  in  accordance  with  the  re- 
port of  the  reviewers,  whereupon  a  writ  of 
certiorari  was  sued  out  by  the  obJectorSb 
The  sections  of  the  Code  above  dted  were 
codified  from  the  act  of  1818.  At  the  time 
the  county  affairs  were  administered  by  the 
Justices  of  the  inferior  coprt  Upon  the 
abolition  of  that  court,  the  duties  appertain- 
ing to  county  matters,  theretofore  exercised 
by  the  Justices,  were  imposed  upon  the  ordi- 
nary, save  in  those  counties  where  the  coun- 
ty affairs  were  administered  by  commission- 
ers. In  the  case  of  Nichols  v.  Sutton,  supra, 
it  was  expressly  held  that  the  Justices  of  the 
inferior  court  had  authority  to  alter  or  lay 
out  public  roads,  and,  in  a  proceeding  to 
establish  a  road  which  had  ceased  to  be  a 
public  highway,  the  remedy  of  a  landowner 
who  was  dissatisfied  with  the  decision  of  the 
Justices  of  that  court  was  to  sue  out  a  writ 
of  certiorari  to  the  superior  court,  and  not 
a  bill  in  equity  to  restrain^  an  alleged  tres- 


pass upon  his  property.  Judge  McDonald, 
who  delivered  the  opinion  of  the  court  in 
that  case,  remarked  (page  372):  "We  cannot 
sanction  the  principle  that  every  controversy 
respecting  roads  is  to  be  converted  into  a 
case  for  a  court  of  chancery."  Since  tbat 
decision  the  practice,  so  far  as  we  are  In- 
formed by  the  reported  cases,  has  uniform- 
ly been  to  complain  by  a  petition  for  ccr< 
tiorari  of  any  error  committed  by  the  ordi- 
nary or  county  commissioners  in  laying  out 
a  new  road  or  in  altering  one  already  estab- 
lished. Such  was  the  course  pursued  in 
Frith  V.  Justices,  30  Ga.  723. 

The  plaintiff  in  error,  upon  receiving  the 
notice  that  the  reviewers  had  marked  out 
a  road  over  its  right  of  way,  should  have 
appeared  before  the  county  commissioners 
in  response  to  the  notice,  and  urged  before 
them  the  objections  made  in  its  petition  for 
injunction.  Had  the  commissioners  differed 
with  the  company  as  to  the  law  respecting 
their  power  to  lay  out  a  public  road  longi- 
tudinally upon  its  right  of  way,  the  company 
could  avail  Irself  of  its  remedy  by  certiorari 
to  review  their  finding.  Its  remedy  at  law 
being  adequate,  there  was  no  error  in  re- 
fusing the  iti  J  unction  for  which  it  prayed. 
The  court  below,  in  a  written  opinion  assign- 
ing the  reason  why  the  injunction  was  not 
granted,  stated  that  the  merits  of  the  com- 
pany's complaint  were  not  passed  on,  and 
that  the  relief  it  prayed  was  denied  upon 
the  ground  that  It  had  not  pursued  tbe  ap- 
propriate reniedy. 

Judgment  affirmed.  All  the  Justices  con- 
curring, excei^  SIMMONS,  G.  J.,  absent 


(12a  Or.  728) 
PITTSBURGH  PIiATB  GLASS  00.  v.  PE- 
TERS LAND  00.  et  aL 
(Supreme  Oourt  of  Georgia.    Aug.  3,  1905.) 

MATEBIAIiMAN's   LlBN— CONTBiLCr    WITH   LES- 
8SE— LlABILITT   OF  OWNEB. 

One  who  furnishes  material  for  the  im- 
provement of  real  estate,  upon  the  employment 
of  a  contractor  whose  contract  for  the  improve- 
ment 18  with  a  lessee,  and  who  sustains  no  con- 
tractual relation  with  the  owner  of  the  fee,  is 
not  entitled  to  a  lien,  as  against  such  owner, 
under  the  provisions  of  Oiv.  Oode  1895.  $  2801, 
par.  2,  as  amended  by  the  act  of  1899  (Acts 
1899,  p.  33;   Van  Epps'  Code,  |  6176). 

[Ed.  Note. — For  cases  in  point,  see  voL  34, 
Cent.  Dig.  Mechanics'  Liens,  {  f-^  ^ 

(Syllabus  by  the  Court.) 


at. 

o.i 


Drror  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  tbe  Pittsburgh  Plate  Glass  Com- 
pany against  the  Peters  Land  Company  and 
others.  From  an  order  dismissing  the  peti- 
tion as  to  the  Peters  Land  Company,  plain- 
tiff brings  error.    Affirmed. 

The  Pittsburgh  Plate  Glass  Company,  a 
corporation,  brought  suit  against  the  Pe- 
ters Land  Company,  a  corporation,  the  Gale 
Manufacturing  Company,  a  partnership,  De 
Saussur^,  trustee  in  bankruptcy  of  tbe  part- 
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nenihfp,  and  Daniel  Bros.,  a  partnership. 
The  petition  alleged  that  the  plaintiff  was  a 
materialman,  and  as  such  supplied  to  the 
Gale  Manufacturing  Company  glass  of  a 
stated  value,  which  was  used  by  the  com- 
pany in  improving  the  premises  of  the  Peters 
Land  Company,  consisting  of  a  described 
lot  and  building  in  the  city  of  Atlanta.  Dan- 
iel Bros,  were  lessees  of  the  Peters  Land 
Company,  holding  under  a  three-year  lease, 
and  at  the  time  of  its  execution  neither  the 
glass  nor  window  inclosures  for  which  the 
material  was  supplied  by  the  manufacturing 
company  were  in  the  rented  premises.  The 
lease  was  for  a  portion  of  the  building  above 
referred  to,  and  contained  a  provision  that 
Daniel  Bros,  should  have  the  privilege,  at 
the  expiration  of  their  lease,  of  removing 
fixtures  and  show-window  inclosures  which 
they  had  at  their  own  expense  placed  in  the 
premises  during  the  term.  It  was  averred 
that  the  building  was  incomplete  at  the  time 
the  glass  was  furnished,  and  that  the  plain- 
tiff was  not  aware  of  any  agreement  that 
the  glass  should  be  considered  and  treated 
as  personalty,  but  understood  that  it  was 
to  form  a  part  of  the  building.  The  work 
was  done  and  the  glass  and  window  in- 
closures put  in  place  with  the  actual  knowl- 
edge of  the  Peters  Land  Company  and  by 
its  consent,  in  accordance  with  and  evi- 
denced by  the  stipulation  in  the  lease  above 
referred  to.  The  Gale  Manufacturing  Com- 
pany was  adjudged  a  bankrupt,  and  De 
Saussure  was  appointed  trustee.  The  plain- 
tiff filed  a  claim  of  lien  against  the  Peters 
liand  Company,  claiming  a  lien  upon  the 
land,  and  also  against  Daniel  Bros.,  claim- 
ing a  lien  upon  their  leasehold  interest  The 
prayer  of  the  petition  was  for  a  judgment 
against  the  Gale  Manufacturing  Company, 
and  for  a  foreclosure  of  its  lien  against  the 
Peters  Land  Company  and  Daniel  Bros.  At- 
tached to  the  petition  were  copies  of  .the 
account  against  the  Gale  Manufacturing 
Company  and  the  claims  of  lien  above  re- 
ferred to.  To  this  petition  the  Peters  Iiand 
Company  and  Daniel  Bros,  filed  demurrers, 
both  general  and  special.  The  court  dis- 
missed the  petition  as  to  the  Peters  Land 
Company  and  overruled  the  demurrer  of 
Daniel  Bros.  The  plaintiff  excepted,  but 
Daniel  Bros,  acquiesced  in  the  ruling  against 
them. 

Slaton  &  Phillips,  for  plaintiff  in  error. 
Jno.  L.  Hopkins  &  Sons,  C.  D.  Maddox,  W.  D. 
Ellis,  Jr.,  and  Walter  B.  Brown,  for  defend- 
ants in  error. 

COBB,  J.  The  plaintiff  had  no  contractual 
relation  with  the  Peters  Land  Company. 
Neither  had  It  any  contractual  relation  with 
Daniel  Bros.,  the  tenants  of  the  Peters 
Land  Company.  Its  contractual  relation  was 
solely  with  the  Gale  Manufacturing  Com- 
pany, which  sustained  an  independent  con- 
tractual  relation    with   Daniel   Bros.      The 


question,  therefore.  Is  whether,  under  the 
law  of  this  state,  under  such  a  condition  of 
affairs,  the  plaintiff  can  assert  a  lien  against 
the  Peters  Land  Company,  an  entire  stranger 
to  it  In  every  way.  The  provision  of  law 
imder  which  this  right  to  a  lien  is  claimed 
is  found  in  Civ.  Code  1895,  S  2801,  par.  2,  as 
amended  by  the  act  of  1809.  As  amended 
that  paragraph  reads:  **When  work  done  or 
material  furnished  for  the  improvement  of 
real  estate  is  done  or  may  be  furnished  upon 
the  employment  of  a  contractor,  or  some  oth- 
er person  than  the  owner,  and  in  that  case, 
the  lien  given  by  this  section  shall  attach 
upon  the  real  estate  improved,  as  against 
such  true  owner,  for  the  amount  of  the  work 
done,  or  material  furnished,  and  unless  such 
true  owner  shows  that  such  lien  has  been 
waived  in  writing,  or  produces  the  sworn 
statement  of  the  contractor,  or  other  per- 
son, at  whose  instance  the  work  was  done  or 
material  was  furnished,  that  the  agreed 
price  or  reasonable  value  thereof  has  been 
paid;  provided,  that  in  no  event  shall  the 
aggregate  amount  of  liens  set  up  hereby  ex- 
ceed the  contract  price  of  the  improvements 
made."    Acts  1899,  p.  33;   Van  Epps'  Code, 

S  ei7a 

Under  this  law  a  materialman,  who  fur- 
nishes material  to  one  who  has  a  contract 
for  the  improvement  of  real  estate  with  the 
true  owner  of  the  same,  unquestionably  has 
a  lien;  the  law  declaring  that  this  lien  shall 
arise  in  favor  of  such  person  when  the  ma- 
terial is  furnished  upon  the  employment  of 
a  contractor.  There  is  no  question  that  the 
lien  arises  when  the  material  is  furnished 
upon  the  employment  of  a  contractor,  and 
it  is  also  declared  that  it  shall  arise  when 
furnished  upon  the  employment  of  *'8ome 
other  person  than  the  owner."  The  right  of 
the  plaintiff  to  a  lien  against  the  Peters 
Land  Company  depends,  therefore,  upon 
whether  it  is  embraced  within  that  class 
which  is  described  by  the  words  just  quoted. 
There  was  at  one  time  a  law  in  this  state 
that  mechanics  had  a  lien  upon  property  im- 
proved by  them,  ••without  regard  to  the 
title."  Code  1863,  S  1971;  Code  1868,  | 
1959.  But  this  law  was  repealed  by  the 
lien  law  of  1873.  National  Bank  v.  Dan- 
forth,  80  Ga.  68,  7  S.  B.  540  (5).  The  words, 
"some  other  person  than  the  owner,"  fol- 
lowing the  word  "contractor,"  seem  to  have 
first  made  their  appearance  in  the  law  of 
this  state  in  the  lien  act  of  1873.  Acts  1873. 
p.  43,  S  7.  If  these  words  can  tvoperly  be 
construed  to  mean  any  person  furnishing, 
under  any  circumstances,  material  for  the 
Improvement  of  real  estate,  then  the  plaintiff 
might  have  a  lien,  provided  the  material 
furnished  under  the  circumstances  shown  in 
the  petition  could  properly  be  considered  as 
an  improvement  of  real  estate;  but  If  the 
plaintiff  is  entitled  to  a  Hen,  then  any  person 
who  should  happen  to  furnish  material  for 
the  improvement  of  real  estate  would  be  so 
entitled,   without  reference  to  whether  he 
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had  any  relation,  contractnal  or  otherwise, 
with  the  true  owner,  or  with  any  one  having 
any  interest  in  the  property.  This  certainly 
could  not  have  been  Intended  by  the  Gen- 
eral Assembly;  but,  of  course,  the  words 
must  be  given  some  meaning,  and  the  ques- 
tion, therefore.  Is,  what  do  they  mean? 
They  follow  the  word  "contractor,"  being 
connected  with  that  word  by  the  disjunctive 
•*or,"  and  under  the  well-settled  rule  of  con- 
struction the  persons  embraced  within  the 
meaning  of  the  words  will  be  persons  oc- 
cupying a  similar  relation  to  the  ownar  as 
that  of  a  contractor. 

Thus  Interpreting  the  statute,  it  would 
mean  that  a  materialman  who  furnished  ma- 
terial for  the  improvement  of  real  estate  to 
one  who  occupied  the  legal  relation  of  a 
contractor,  or  one  who  had  some  contractual 
relation  with  the  true  owner  In  connection 
with  the  Improvements  to  be  made,  would 
have  a  Hen,  and  that  no  one  else  would. 
The  word  "contractor"  is  not  to  be  constru- 
ed in  its  technical  sense,  which  would  em- 
brace any  person  who  had  any  contract  of 
any  character,  but  is  to  be  given  Its  limited, 
colloquial  sense,  meaning  a  person  engaged 
in  the  business  of  making  contracts  for  the 
Improvement  of  real  estate,  and  the  other 
persons  referred  to  in  the  statute  emlHrace 
that  class  who  may  furnish  material  for  the 
Improvement  of  real  estate,  but  may  not 
be  engaged  In  a  business  commonly  known 
as  the  business  of  a  contractor.  Before  a 
Hen  can  arise  against  the  owner  of  the  prop- 
erty, there  must  be  some  link  of  a  con- 
tractual nature  which  will  connect  the  fur^ 
nlsher  of  the  material,  directly  or  Indlrectiy, 
with  the  owner,  and  It  could  never  have 
been  contemplated  that  an  entire  stranger  to 
the  owner,  and  an  entire  stranger  to  every 
one  with  whom  the  owner  had  dealt  In  refer- 
ence to  the  property,  should,  by  the  mere 
furnishing  of  material  to  be  used  in  improv- 
ing the  owner's  property,  be  entitled  to  a 
lien.  Giving  to  the  words  above  quoted  the 
meaning  we  have  given  to  them  wUl  not 
render  them  entirely  useless  and  meaning- 
less In  the  statute,  and  at  the  same  time  such 
a  construction  wlU  prevent  the  statute  from 
operating  harshly  upon  all  owners  of  real  es- 
tate; the  question  whether  real  estate  shall 
be  Improved  being  left,  under  any  other  con- 
struction, to  the  discretion  of  entire  stran- 
gers to  the  true  owner,  and  not  to  those 
with  whom  the  owner  has  dealt  in  relation 
to  the  matter  of  the  improvement  Whether 
the  glass  furnished  to  the  tenants  of  the 
store,  subject  to  be  removed,  and  capable  of 
being ,  removed  without  injury  to  the  free- 
hold, at  the  expiration  of  the  tenancy,  would 
be  under  any  circumstances  an  Improvement 
of  real  estate  as  against  the  true  owner,  we 
will  not  now  undertake  to  decide.  The 
plaintiff  did  not  stand  in  any  relation,  dl- 
rectiy  or  indirectiy,   to  the  owner,   which 


would  authorize  a  claim  of  lien  against  It 
under  the  existing  laws  of  this  state.  There 
was  no  error  in  sustaining  the  general  de- 
murrer of  the  Peters  Land  Company. 

There  being  no  exception  by  Daniel  Bros, 
to  the  Judgment  overruling  their  demurrer, 
we  are  not  called  upon  to  determine  whether 
a  lessee  for  a  term  less  than  five  years  is  an 
owner  of  real  estate,  within  the  meaning  of 
the  lien  laws. 

Judgment  affirmed.  AU  the  Justices  con- 
curring, except  SUVIMONS,  C.  J.,  absent,  and 
LUMPKIN,  J.,  disqualified. 


(128GA.  80) 
BUDDEN  V.  BROOKS  et  aL 
(Supreme    Ck>urt   of   Georgia.    Aug.    5,    1905.) 
L  Writ  of  Ebbok— DiSMissAir-Fiuifa  Bill 
or  Exceptions. 

Whenever  it  appears  that  the  clerk  of  a 
trial  court  has  failed  to  transmit  to  the  Supreme 
Court,  within  the  time  prescribed  by  law,  a  bill 
of  exceptions  and  transcript,  and  that  an. attor- 
ney for  the  plaintiff  in  error  **has  been  the  cause 
of  the  delay    ♦    ♦    ♦    by  consent,  direction,  or 

Erocurement  of  any  kind,"  the  writ  of  error  will 
e  dismissed.  Civ.  Code  1895,  §§  5571,  5572; 
Brunswick  Book  Co.  v.  Torsch  Co.,  37  S.  E. 
737,  112  Ga.  537;  Ashley  v.  Howard,  24  S.  E. 
875,  99  Ga.  132. 
2.  Same— Negliqencb  of  Attobney. 

The  bill  of  exceptions  in  this  case  was  filed 
in  the  clerk^s  oflSce  of  the  superior  court,  Jan- 
uary 27,  1905.  The  transcript  of  the  record  was 
certified  by  the  clerk  April  10, 1905,  and  reached 
the  Supreme  Court  the  next  day  thereafter.  The 
clerk  of  the  superior  court  certified  that  the  de- 
lay was  caused  b^  reason  of  the  following  facts : 
On  the  day  the  bill  of  exceptions  was  filed,  coun- 
sel for  plaintiff  in  error  offered  to  copy  the 
record  in  order  to  aid  the  clerk,  and  took  the 
record  from  the  clerk's  office  for  that  purpose; 
the  copy  to  be  returned  for  verification.  At  the 
time  of  taking  the  record  counsel  for  plaintiff  in 
error  informed  the  clerk  that  counsel  for  de- 
fendant in  error  had  a  deed  which  was  neces- 
sary to  complete  the  record.  The  next  day  the 
deputy  clerk  asked  counsel  for  defendant  in  er- 
ror about  this  deed,  and  was  informed  by  him 
that  the  deputy  could  get  it  whenever  It  was 
needed.  On  March  31,  1905,  the  deputy  clerk 
obtained  the  deed  from  counsel  for  defendant 
in  error.  On  April  7,  1905,  counsel  for  plaintiff 
in  error  retumea  to  the  clerk's  office  the  original 
record  and  a  copy  thereof.  The  facts  certainly 
place  counsel  for  plaintiff  in  error  in  the  atti- 
tude of  consenting  to,  directing,  or  procuring 
the  delay  of  the  clerk  in  making  out  and  certify- 
ing the  transcript  of  the  record  within  the  time 
prescribed  by  the  statute. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; Lw  S.  Roan,  Judge. 

Action  by  Charlotte  Budden  against  Clyde 
Brooks  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Dismissed. 

Lavender  B.  Ray  and  Jno.  C.  Reed,  for 
plaintiff  in  error.  Green,  Tilson  ft  McKln- 
ney,  for  defendants  in  error. 

FISH,  P.  J.  Writ  of  error  dismissed.  All 
the  Justices  concurring,  except  SIMMONS,  C. 
J.,  absent. 
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nenihip,  and  Daniel  Bros.,  a  partnership. 
Tlie  petition  alleged  that  the  plaintiff  was  a 
materialman,  and  as  such  supplied  to  the 
Gale  Manufacturing  Company  glass  of  a 
stated  value,  which  was  used  by  the  com- 
pany in  improving  the  premises  of  the  Peters 
Land  Company,  consisting  of  a  described 
lot  and  building  in  the  city  of  Atlanta.  Dan- 
iel Bros,  were  lessees  of  the  Peters  Land 
Company,  holding  under  a  three-year  lease, 
and  at  the  time  of  its  execution  neither  the 
glass  nor  window  inclosures  for  which  the 
material  was  supplied  by  the  manufacturing 
company  were  in  the  rented  premises.  The 
lease  was  for  a  portion  of  the  building  above 
referred  to,  and  contained  a  provision  that 
Daniel  Bros,  should  have  the  privilege,  at 
the  expiration  of  their  lease,  of  removing 
fixtures  and  show-window  inclosures  which 
they  had  at  their  own  expense  placed  in  the 
premises  during  the  term.  It  was  averred 
that  the  building  was  incomplete  at  the  time 
the  glass  was  furnished,  and  tbat  the  plain- 
tiff was  not  aware  of  any  agreement  that 
the  glass  should  be  considered  and  treated 
as  personalty,  but  understood  that  It  was 
to  form  a  part  of  the  building.  The  work 
was  done  and  the  glass  and  window  in- 
closures put  in  place  with  the  actual  knowl- 
edge of  the  Peters  Land  Company  and  by 
its  consent,  In  accordance  with  and  evi- 
denced by  the  stipulation  in  the  lease  above 
referred  to.  The  Gale  Manufacturing  Com- 
pany was  adjudged  a  bankrupt,  and  De 
Saussure  was  appointed  trustee.  The  plain- 
tiff filed  a  claim  of  lien  against  the  Peters 
liand  Company,  claiming  a  lien  upon  the 
land,  and  also  against  Daniel  Bros.,  claim- 
ing a  lien  upon  their  leasehold  interest  The 
prayer  of  the  petition  was  for  a  Judgment 
against  the  Gale  Manufacturing  Company, 
and  for  a  foreclosure  of  its  lien  against  the 
Peters  Land  Company  and  Daniel  Bros.  At- 
tached to  the  petition  were  copies  of  .the 
account  against  the  Gale  Manufacturing 
Company  and  the  claims  of  lien  above  re- 
ferred to.  To  this  petition  the  Peters  Iiand 
Company  and  Daniel  Bros,  filed  demurrers, 
both  general  and  special.  The  court  dis- 
missed the  petition  as  to  the  Peters  Land 
Company  and  overruled  the  demurrer  of 
Daniel  Bros.  The  plaintiff  excepted,  but 
Daniel  Bros,  acquiesced  in  the  ruling  against 
them. 

Slaton  &  Phillips,  for  plaintiff  in  error. 
Jno.  L.  Hopkins  &  Sons,  C.  D.  Maddox,  W.  D. 
Ellis,  Jr.,  and  Walter  B.  Brown,  for  defend- 
ants in  error. 

COBB,  J.  The  plaintiff  had  no  contractual 
relation  with  the  Peters  Land  Company. 
Neither  had  it  any  contractual  relation  with 
Daniel  Bros.,  the  tenants  of  the  Peters 
Land  Company.  Its  contractual  relation  was 
solely  with  the  Gale  Manufacturing  Com- 
pany, which  sustained  an  independent  con- 
tractual  relation    with   Daniel   Bros.      The 


question,  therefore.  Is  whether,  under  the 
law  of  this  state,  under  such  a  condition  of 
affairs,  the  plaintiff  can  assert  a  lien  against 
the  Peters  Land  Company,  an  entire  stranger 
to  it  in  every  way.  The  provision  of  law 
under  which  this  right  to  a  lien  is  claimed 
is  found  in  Civ.  Code  1895,  S  2801,  par.  2,  as 
amended  by  the  act  of  1809.  As  amended 
that  iMiragraph  reads:  "When  work  done  or 
material  furnished  for  the  Improvement  of 
real  estate  is  done  or  may  be  furnished  upon 
the  employment  of  a  contractor,  or  some  oth- 
er person  than  the  owner,  and  in  that  case, 
the  lien  given  by  this  section  shall  attach 
upon  the  real  estate  improved,  as  against 
such  true  owner,  for  the  amount  of  the  work 
done,  or  material  furnished,  and  unless  such 
true  owner  shows  that  such  lien  has  been 
waived  in  writing,  or  produces  the  sworn 
statement  of  the  contractor,  or  other  per- 
son, at  whose  instance  the  work  was  done  or 
material  was  furnished,  thati  the  agreed 
price  or  reasonable  value  thereof  has  been 
paid;  provided,  that  in  no  event  shall  the 
aggregate  amount  of  liens  set  up  hereby  ex- 
ceed the  contract  price  of  the  improvements 
made."  Acts  1899,  p.  33;  Van  Epps'  Code. 
§  6176. 

Under  this  law  a  matcfrlalman,  who  fur- 
nishes material  to  one  who  has  a  contract 
for  the  improvement  of  real  estate  with  the 
true  owner  of  the  same,  unquestionably  has 
a  lien;  the  law  declaring  that  this  lien  shall 
arise  In  favor  of  such  person  when  the  ma- 
terial is  furnished  upon  the  employment  of 
a  contractor.  There  is  no  question  that  the 
lien  arises  when  the  material  is  furnished 
upon  the  employment  of  a  contractor,  and 
it  is  also  declared  that  it  shall  arise  when 
furnished  upon  the  employment  of  ''some 
other  person  than  the  owner."  The  right  of 
the  plaintiff  to  a  lien  against  the  Peters 
Land  Company  depends,  therefore,  upon 
whether  it  is  embraced  within  that  class 
which  is  described  by  the  words  Just  quoted. 
There  was  at  one  time  a  law  in  this  state 
that  mechanics  had  a  lien  upon  property  im- 
proved by  them,  ''without  regard  to  the 
title."  Code  1863,  |  1971;  Code  1868,  I 
1959.  But  this  law  was  repealed  by  the 
lien  law  of  1873.  National  Bank  v.  Dan- 
forth,  80  Ga.  68,  7  S.  B.  546  (5).  The  words, 
"some  other  person  than  the  owner,"  fol- 
lowing the  word  "contractor,"  seem  to  have 
first  made  their  appearance  in  the  law  of 
this  state  in  the  lien  act  of  1873.  Acts  1873. 
p.  43,  §  7.  If  these  words  can  properly  be 
construed  to  mean  any  person  furnishing, 
under  any  circumstances,  material  for  the 
improvement  of  real  estate,  then  the  plaintiff 
might  have  a  lien,  provided  the  materia! 
furnished  under  the  circumstances  shown  in 
the  petition  could  properly  be  considered  as 
an  improvement  of  real  estate;  but,  if  the 
plaintiff  is  entitled  to  a  lien,  then  any  person 
who  should  happen  to  furnish  material  for 
the  improvement  of  real  estate  would  be  so 
entitled,   without  reference  to  whether  he 
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had  any  relation,  contractual  or  otherwise, 
with  the  tnie  owner,  or  with  any  one  having 
any  Interest  In  the  property.  This  certainly 
could  not  have  been  Intended  by  the  Gen- 
eral Assembly;  bnt,  of  coarse,  the  words 
must  be  given  some  meaning,  and  the  qnes- 
tion,  therefore,  Is,  what  do  they  mean? 
They  follow  the  word  "contractor,"  being 
connected  with  that  word  by  the  disjunctive 
•*or,"  and  under  the  well-settled  rule  of  con- 
struction the  persons  embraced  within  the 
meaning  of  the  words  will  be  persons  oc- 
cupying a  similar  relation  to  the  ownar  as 
that  of  a  contractor. 

Thus  interpreting  the  statute,  it  would 
mean  that  a  materialman  who  furnished  ma- 
terial for  the  improvement  of  real  estate  to 
one  who  occupied  the  legal  relation  of  a 
contractor,  or  one  who  had  some  contractual 
relation  with  the  true  owner  in  connection 
with  the  Improvements  to  be  made,  would 
have  a  lien,  and  that  no  one  else  would. 
The  word  "contractor"  Is  not  to  be  constru- 
ed in  its  technical  sense,  which  would  em- 
brace any  person  who  had  any  contract  of 
any  character,  but  is  to  be  given  Its  limited, 
colloquial  sense,  meaning  a  person  engaged 
in  the  business  of  making  contracts  for  the 
Improvement  of  real  estate,  and  the  other 
persons  referred  to  in  the  statute  embrace 
that  class  who  may  furnish  material  for  the 
Improvement  of  real  estate,  but  may  not 
be  engaged  In  a  business  commonly  known 
as  the  business  of  a  contractor.  Before  a 
lien  can  arise  against  the  owner  of  the  prop- 
erty, there  must  be  some  link  of  a  con- 
tractual nature  which  will  connect  the  fur- 
nisher of  the  material,  directly  or  Indirectly, 
with  the  owner,  and  It  could  never  have 
been  contemplated  that  an  entire  stranger  to 
the  owner,  and  an  entire  stranger  to  every 
one  with  whom  the  owner  had  dealt  in  refer- 
ence to  the  property,  should,  by  the  mer^ 
furnishing  of  material  to  be  used  in  improv- 
ing the  owner's  property,  be  entitled  to  a 
lien.  Giving  to  the  words  above  quoted  the 
meaning  we  have  given  to  them  will  not 
render  them  entirely  useless  and  meaning- 
less in  the  statute,  and  at  the  same  time  such 
a  construction  will  prevent  the  statute  fi*om 
operating  harshly  upon  all  owners  of  real  es- 
tate; the  question  whether  real  estate  shall 
be  Improved  being  left,  under  any  other  con- 
struction, to  the  discretion  of  entire  stran- 
gers to  the  true  owner,  and  not  to  those 
with  whom  the  owner  has  dealt  in  relation 
to  the  matter  of  the  improvement  Whether 
the  glass  furnished  to  the  tenants  of  the 
store,  subject  to  be  removed,  and  capable  of 
being ,  removed  without  Injury  to  the  free- 
hold, at  the  expiration  of  the  tenancy,  would 
be  under  any  circumstances  an  improvement 
of  real  estate  as  against  the  true  owner,  we 
will  not  now  undertake  to  decide.  The 
plaintiff  did  not  stand  in  any  relation,  di- 
rectly or  indirectly,   to  the  owner,   which 


would  authorize  a  claim  of  lien  against  it 
under  the  existing  laws  of  this  state.  There 
was  no  error  in  sustaining  the  general  de- 
murrer of  the  Peters  Land  Company. 

There  being  no  exception  by  Daniel  Bros, 
to  the  judgment  overruling  their  demurrer, 
we  are  not  called  upon  to  determine  whether 
a  lessee  for  a  term  less  than  five  years  is  an 
owner  of  real  estate,  within  the  meaning  of 
the  lien  laws. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent,  and 
LUMPKIN,  J.,  disqualified. 


(l2Sea.  8S) 
BUDDBN  V.  BROOKS  et  aL 
(Supreme    Court   of   Georgia.    Aug.    5,    1905.) 

1.  Writ  of  Ebbob— Dismissai/— Fiuiia  Bill 
or  Exceptions. 

Whenever  it  appears  that  the  clerk  of  a 
trial  court  has  failed  to  transmit  to  the  Supreme 
Court,  within  the  time  prescribed  by  law,  a  bill 
of  exceptions  and  transcript,  and  that  an. attor- 
ney for  the  plaintiff  in  error  "has  been  the  cause 
of  the  delay  ♦  ♦  ♦  by  consent,  direction,  or 
procurement  of  any  kind,"  the  writ  of  error  will 
be  dismissed.  Civ.  Code  1895,  §§  5571,  5572; 
Brunswick  Book  Co.  v.  Torsch  Co.,  37  S.  E. 
737,  112  Ga.  537;  Ashley  v.  Howard,  24  S.  E. 
875,  99  Ga.  132. 

2.  Same— Negligence  op  Attobney. 

The  bill  of  exceptions  in  this  case  was  filed 
in  the  clerk's  oflSce  of  the  superior  court,  Jan- 
uary 27,  1905.  The  transcript  of  the  record  was 
certified  by  the  clerk  April  10, 1905,  and  reached 
the  Supreme  Court  the  next  day  thereafter.  The 
clerk  of  the  superior  court  certified  that  the  de- 
lay was  caused  by  reason  of  the  following  facts : 
On  the  day  the  bill  of  exceptions  was  filed,  coun- 
sel for  plaintiff  in  error  offered  to  copy  the 
record  in  order  to  aid  the  clerk,  and  took  the 
record  from  the  clerk's  office  for  that  purpose; 
the  copy  to  be  returned  for  verification.  At  the 
time  of  taking  the  record  counsel  for  plaintiff  in 
error  informed  the  clerk  that  counsel  for  de- 
fendant in  error  had  a  deed  which  was  neces- 
sary to  complete  the  record.  The  next  day  the 
deputy  clerk  asked  counsel  for  defendant  in  er- 
ror about  this  deed,  and  was  informed  by  him 
that  the  deputy  could  get  it  whenever  it  was 
needed.  On  March  31,  1905,  the  deputy  clerk 
obtained  the  deed  from  counsel  for  defendant 
in  error.  On  April  7,  1905,  counsel  for  plaintiff 
in  error  returned  to  the  clerk's  office  the  original 
record  and  a  copy  thereof.  The  facts  certainly 
place  counsel  for  plaintiff  in  error  in  the  atti- 
tude of  consenting  to,  directing,  or  procuring 
the  delay  of  the  clerk  in  making  out  and  certify- 
ing the  transcript  of  the  record  within  the  time 
prescribed  by  the  statute. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; Lw  S.  Roan,  Judge. 

Action  by  Charlotte  Budden  against  Clyde 
Brooks  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Dismissed. 

Lavender  R.  Ray  and  Jno.  C.  Reed,  for 
plaintiff  in  error.  Green,  Tilson  &  McKin- 
ney,  for  defendants  in  error. 

PISH,  P.  J.  Writ  of  error  dismissed.  AH 
the  Justices  concurring,  except  SIMMONS,  C. 
J.,  absent. 
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(128  GtL.  783) 

SANDERS  ▼.  CENTRAL  OF  GEORGIA  BY. 

CO. 

(Sapreme  Court  of  €teorgia.    Aug.  4,  1905.) 

1.  Evidence— Heabsat. 

The  eyidence  which  the  court  refused  to  ad- 
mit, being  hearsay,  was  properly  excluded. 

2.  New  Tbiai>-Obouztx>8  of  Motior. 

A  ground  of  motion  for  new  trial,  assign- 
ing error  upon  the  refusal  of  the  court  to  per- 
mit a  witness  of  the  complaining  party  to  an- 
swer a  designated  question,  should  show,  not 
only  what  answer  was  ex]^ected,  but  that  the 
judge  was  informed  as  to  it  Leverett  y.  Bui- 
lard,  40  S.  E.  591,  121  Ga.  536. 

[Ed.  Note. — For  cases  in  point,  see  toL  87, 
Cent  Dig.  New  Trial,  f  S  25&-25a] 

3.  Appbai/— Assignment  of  Erbob. 

An  assignment  of  error  upon  the  admission 
of  testim(»y  should  show,  not  only  that  it  was 
admitted  over  objection  of  the  complaining 
party,  but  what  grounds  of  objection  he  urged 
at  the  time  the  evidence  was  offered.  Powell 
V.  Georgia,  Fla.  &  Ala.  Ry.  Co.,  49  S.  E.  759, 
121  Ga.  8(53. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  8» 
Cent  Dig.  Appeal  and  Error,  {§  3010-3012.] 

4.  Neglioenos— Obdinabt  Dh^igence. 

On  the  trial  of  an  action  brought  by  an  em- 
ploy6  against  a  railway  company  for  personal 
injuries  alleged  to  have  been  caused  by  the  negli- 
gence of  the  oompany,  the  court  charged  the 
jury  as  follows:  "Ordinary  care  and  diligence 
is  that  care  and  diligence  which  every  prudent 
man  takes  under  the  same  or  similar  circum- 
stances. You  are  to  judge  of  the  conduct  the 
diligence,  the  negligence,  and  the  acts  of  the 
plaintiff  and  the  defendant  in  this  case  by  that 
rule."  Held,  that  the  definition  of  ordinary  dili- 
gence was  correct  (Richmond  R.  Co.  v.  Mitchell, 
18  S.  B.  290,  92  Ga.  77  [2]),  and  that  the  court 
did  not  express  an  opinion  to  the  effect  that  the 
plaintiff  was  negligent  any  more  than  that  he 
was  diligent  The  instruction  meant  that  the 
jury  should  judge  of  (i.  e.,  concerning)  the  con- 
duct, the  diligence,  the  negligence,  and  acts  of 
both  parties  by  the  application  of  the  rule  given. 
[Ed.  Note. — Foe  cases  in  point  see  vol.  87, 
Cent  Dig.  Negligence,  §|  5-7,  872.] 

6.   INJXJBT  TO  EMPLOTft— iNSTBUCnONS. 

In  such  a  case  it  was  not  error  to  char|[e 
that,  in  order  for  the  plaintiff  to  recover,  it 
should  appear  from  the  evidence  that  at  the 
time  he  was  injured  he  ''was  in  the  exercise  of 
ordinary  care  and  diligence  and  was  free  from 
fault*'  If  he  was  free  from  fault,  as  he  had  to 
be  in  order  to  recover,  he  was  necessarily  in 
the  exercise  of  ordinary  care.  Moreover,  the 
petition  alleged  that  at  the  time  of  the  injury 
the  plaintiff  was  in  the  exercise  of  all  ordinaxr 
care  and  diligence,  and  was  free  from  any  fault 
whatsoever.** 

6.  Same— Negligence  of  Masteb. 

Nor  was  it  error  for  the  court  In  Its  charge 
to  assume  '*that  negligence  of  the  company  and 
its  failure  to  exerdse  ordinary  care  and  dili- 
gence were  synonymous  terms.^' 

7.  Save— EviDENOB. 

In  order  for  an  employ^  to  recover  in  an 
action  of  the  nature  above  referred  to,  it  must 
appear  from  the  evidence  that  he  was  free  from 
fault  contributing  to  his  injuries,  and  that  they 
were  canaed  by  the  nagligtfioe  of  the  company. 


If  the  plaintiff  and  tbe  defendant  were  both 
negligent  or  if  they  were  both  free  from  fault 
in  neither  instance  can  the  plaintiff  recover. 
The  instructions  of  tiie  court  on  this  subject^ 
to  which  exceptions  were  taken,  were  in  sub- 
stantial accord  with  the  rules  above  announced, 
and  were  not  erroneous,  at  least  for  any  reason 
assigned. 

8.  Sake— Instbvctions. 

The  court  charged  the  jury:  **Now,  you 
look  to  the  evidence,  and  see  whether  or  not  it 
is  shown  that  the  bell  was  not  rung.  See  what 
the  truth  of  that  is.  If  you  find  that  the  bell 
was  rung,  vou  need  give  no  consideration  to 
that  allegation  contained  in  the  declaration.  If 
you^nd  •  •  •  that  the  bell  was  not  rang, 
as  contended  for  by  plaintiff,  •  •  •  then  you 
look  to  the  •  •  •  evidence,  and  see  wheth- 
er or  not  the  railway  company  •  •  •  [was] 
in  the  exercise  of  ordinary  care  and  diligence.' 
This  charge  did  not  ignore  the  issue  as  to  wheth- 
er or  not  the  bell  was  rung ;  nor  "was  it  error, 
as  not  fully  vubmitting  the  issue  to  the  jury. 
In  that  the  court  did  not  tell  the  jury  how  and 
in  what  manner  the  bell  should  be  ruuf  in  or- 
der to  comply  with  the  demand  of  diligence." 
Had  the  court  so  told  the  jury,  it  would  have 
been  an  expression  of  opinion  that  the  acts 
specified  would  constitute  diligence. 

9.  Saio^— Opinion  on  Facts. 

The  court  properly  instructed  the  jury  not 
to  consider  the  Carlisle  mortality  table,  which 
was  in  evidence,  if  they  should  believe  from  the 
evidence  that  the  plaintiff  was  not  entitled  to 
recover,  or  that  his  injuries  were  not  permanent 
There  was  no  expression  of  ''opinion  on  the 
facts"  in  such  diarge. 

10.  Same— INBTBUCTIONS. 

After  the  court  had  In  its  charge  twice 
stated  fairly  and  explicitly  all  the  specifications 
of  negligence  alleged  against  the  defendant  in 
the  petition,  it  was  not  cause  for  a  new  trial 
tiiat  in  the  same  connection  and  while  instruct- 
ing the  jury  to  look  to  the  evidence  in  order  to 
ascertain  the  truth  as  to  each  allegation  and 
contention,  the  court  omitted  from  its  enumera- 
tion of  such  allegations  one  charge  of  negli- 
gence; it  appearing  that  this  portion  of  the 
charge  closed  with  the  statement  that  "all  these 
matters  and  all  these  contentions,  wherein  it 
Is  charged  that  the  defendant  company  was 
negligent  •  •  •  are  matters  entirely  for  you 
to  pass  upon,"  under  the  evidence  submitted  and 
the  law  given  in  charge. 

11.  Saks— Evidence. 

The  verdict  was  amply  supported  by  evi- 
dence, and  the  court  did  not  err  in  refusing  a 
new  triaL 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 

Action  by  J.  C.  Sanders  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  bringa  er- 
ror.   Affirmed. 

M.  W.  Harris  and  Jno.  B.  Co<^)ar,  for  plain- 
tiff in  error.  Hall  ft  Wlmberly,  for  defend- 
ant In  error. 

FISH«  P.  J.  Jndgmeait  affirmed.  All  the 
Justices  concnning,  ezoept  SIMMONS,  a  Jn 
alMent 
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(104  Va.  666)  «. 

NORFOLK  &  W.  RY.  CO.  r-  COFFBY. 

<8opr«qie  Court  of  Appeals  of  .Virfinia.    Sept 
26,  1905.) 

1.  PtEAWHO— ADDlTIONAIi    PLKiJ)INOS— Fllr 

iNG    IN    Vacation  — Notice   to   Advebss 

Pabty. 
Though  there  is  no  statutory  provision 
authorizing  it,  the  court  niay  permit  additional 
pleadings  to  be  filed  in  vacation;  but,  when 
an  additional  pleading  is  so  filed,  the  counsel 
of  the  adverse  partv  ought  to  be  given  notice 
'Of  the  application  thereior  and  an  opportunity 
to  resist  it,  or  to  procure  leave  to  file  other 
pleadings  and  make  up  the  issue. 

2.  Sam»— Failerb  or  Puiintiff  to  Reply 
TO  Pi*BA— Application  bt  Defendant  fob 

JUDOHBNT. 

Where  a  plaintiff  fails  to  reply  to  a  plea 
within  the  time  prescribed  by  law  or  the  order 
of  the  court,  defendant  should  apply  for  a  rule 
to  compel  him  to  do  so,  or,  in  default,  to  suffer 
judgment  of  non  prosequitur. 
8.  Trial — Demurrer  to  Evidence. 

After  issue  was  joined  on  the  plea  of  not 
guilty  in  an  action  for  negligence,  defendant 
obtained  leave  to  file  a  plea  of  limitations,  and 
liberty  was  granted  plaintiff  to  reply.  Defend- 
ant  during  vacation  filed  the  plea,  but  no  issne 
was  taken  by  plaintiff.  Plaintiff  s  counsel  ob- 
tained for  the  first  time  on  the  argument  of  the 
demurrer  to  the  evidence  knowledi^e  of  the  ex- 
istence of  the  plea,  and  he  was  taken  by  sur- 
prise. Held,  that  the  court  of  its  own  motion 
should  have  set  aside  the  demurrer  to  the  evi- 
dence and  the  award  of  damages  thereon,  and 
caused  issues  to  be  mada  up  on  the  plea,  and 
ordered  a  new  trial. 
4.  Pleading— Defects— St ATT7TB  of  Jeofails. 

The  statute  of  jeofails  does  not,  in  ah 
action  at  law,  cure  the  nonjoinder  or  want  of 
issue,  and  no  verdict  or  judgment  can  properly 
be  rendered  tiierein. 

Error  to  Circuit  Coort,  Rockbridge  Ootinty. 

Action  l^  one  Coffey  asaimt  the  Norfolk 
ft  Westiern  Railway  Company.  Judgment  for 
plaintiir,  and  defendant  brings  error.  Re- 
versed. 

H  M.  Pendle^n,  M.  McCormick,  and  Jos.  I. 
Doran,  for  plaintiff  in  error.  O.  D.  Letcher, 
for  defendant  in  error. 


WHITTLE),  J.  The  object  of  this  action  is 
to  recover  damages  for  persona!  injuries  sus- 
tained by  the  defendant  in  error  while  at 
work  as  a  laborer  in  the  quarry  of  the  plain- 
tiff in  error.  A  brief  outline  of  the  proceed- 
ings in  the  case  is  essential  to  an  intelligent 
apprehension  of  the  questions  presented  for 
decision. 

After  issue  jotiied  upon  the  plea  of  not 
ffuilty,  tlie  defendant  obtained  leave  of  the 
court  to  file  pleas  of  the  statute  of  limitations 
witliin  15  days  from  the  date  of  the  order ;  and 
liberty  was  also  granted  the  plaintiff  to  reply 
generally  or  specially  to  said  pleas.  Accord- 
ingly the  defendant,  within  the  time  pre- 
scribed by  the  order  and  during  the  vacation 
of  the  court,  filed  with  the  clerk  two  pleas  of 
the  statute  of  limitations;  but  no  issue  was 
taken  upon  them  by  the  plaintiff.  At  a  sub- 
sequent term,  a  jury  was  impaneled  to  try  the 
issue  joined ;  and  at  the  conclusion  of  the  tes- 
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timony  the  defendant  demurred  to  the  evi- 
dence; in  which  demurrer  the  plaintiff  joined. 
Whereupoil  the  jur:^  asseiefeed  ttte  ^laiiktlff's 
damaged  at  |2,€00,  subject  to  the  opinion  of 
the  court  on  the!  demurrer  to  the  evidence. 
During  the  progress  of  tiie  trial,  the?  defend- 
ant introduced  evidence  tending  to  prove  that 
more  than  12  months  had  elapsed  between 
the  date  at  which  the  plaintlfl  attained  his 
majority  and  the  institution  of  the  action,  and 
upon  the  argument  of  the  demurrer  to  the  evi- 
dence it  was  insisted  that  the  right  of  action 
was  therefore  barred  by  the  statute  of  limita- 
tions. To  repel  that  contention  counsel  for 
the  plaintiff  presented  an  affidavit  to  the  ef- 
fect that  he  was  111  at  the  time  the  defendant 
obtained  permission  to  file  the  pleas  In  ques- 
tion, and  knew  nothing  of  the  entry  of  the  or- 
der or  the  filing  of  the  pleas ;  that  no  record 
was  made  of  the  fact  of  such  filing,  either  in 
the  clerk's  office  or  at  the  succeeding  term  of 
the  court ;  that  no  rule  was  asked  or.  a  warded 
against  the  plaintiff,  requiring  him  to  reply 
to  the  pleas;  that  no  issue  was  ever  joined 
upon  them;  that  the  existence  of  the  pleas 
and  the  fact  that  the  statute  of  limitations 
was  relied  on  by  the  defendant  were  for  the 
first  time  made  known  to  counsel  on  the  argu- 
ment of  the  demurrer  to  the  evidence,  and 
operated  a  complete  surprise;  and  l^t  the 
plaintiff  was  full-handed  with  proof  to  meet 
that  defense,  but  had  adduced  no  evidence  on 
the  subject,  not  conceiving  the  matter  to  be 
in  issue  upon  the  pleadings.  Counsel  also 
tendered  replications  to  the  pleas,  and  fur- 
thermore agreed  that,  if  the  defendant  would 
consent  to  file  rejoinders  to  said  replications, 
the  verdict  of  the  jury  might  be  set  aside,  and 
the  issue  thus  made  submitted  either  to  the 
court  or  jury  for  trial.  But  the  defendant 
declined  to  accede  to  said  proposal,  and  there- 
upon the  court,  disregarding  the  pleas,  pro- 
ceeded to  overrule  the  demurrer  to  the  evi- 
dence, and  rendered  judgment  for  the  plain- 
tiff. 

It  is  alleged,  in  support  of  that  ruling, 
that  the  court  was  wlthont  authority  to  per- 
mit the  pleas  to  be  filed  in  the  first  Instance, 
and  In  order  to  validate  the  proceeding  It 
was  essential  that  the  vacation  filing  should 
have  been  ratified,  or  at  least  recognized,  by 
an  order  at  the  succeeding  term. 

It  Is  true  that  after  a  case  has  been  ma- 
tured for  trial  at  rules  and  docketed,  while 
the  court  has  ample  power  to  allow  additional 
pleadings  to  be  filed  during  the  term,  there  is 
no  statutory  sanction  for  permitting  such 
pleadings  to  be  filed  In  vacation.  Neverthe- 
less, In  conformity  with  a  rule  of  practice 
which  obtains  throu^out  the  state,  such 
power  is  freely  exercised  by  the  trial  courts 
in  the  practical  administration  of  justice. 
Subject  to  proper  limitation,  the  practice 
is  not  only  unobjectionable,  but  tends  to  pre- 
vent surprise  and  facilitates  the  preparation 
of  cases  for  trial.  Opposing  counsel,  how- 
ever, ought  always  to  be  given  notice  of  such 
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application,  and  opportunity  to  resist  it,  or 
else,  if  desired,  to  procure  supplnnental  leave 
to  file  other  pleadings  and  make  up  the  issue. 
The  court,  at  the  next  term,  by  analogy  to 
the  statutory  control  which  it  may  exercise 
over  all  proceedings  in  the  clerk's  office  dur- 
ing the  preceding  vacation  (Va.  Ck)de  1904,  p. 
1785,  S  3293),  exerts  similar  supervisory  con- 
trol over  vacation  proceedings  done  by  leave 
of  court  to  correct  irregularities  and  prevent 
abuses.  Thus  guarded,  the  practice  is  salu- 
tary and  ought  not  to  be  disturbed. 

Where  a  plaintiff  falls  to  reply  to  a  plea 
within  the  time  prescribed  by  law  or  the  or- 
der of  the  court,  the  correct  practice  Is  for 
the  defendant  to  apply  for  a  rule  to  compel 
him  to  do  so,  or,in  default  thereof,  to  suffer  a 
Judgment  of  non  prosequitur.  18  Bncy.  of 
PI.  &  Pr.  650. 

That  Judgment  is  appropriate  where  the 
plaintiff,  after  appearance  and  before  final 
Judgment,  fails  to  prosecute  bis  action  by 
neglecting  to  file  his  pleadings  in  due  course. 
4  Min.  Inst  (3d  Ed.)  pt  1,  p.  957;  St  PL  13a 

If  that  practice  had  been  pursued  by  the 
defendant  in  the  present  instance,  no  doubt 
issue  would  have  been  Joined  on  the  pleas  of 
the  statute  of  limitations,  and  the  dilenmia 
which  subsequently  confronted  the  court 
would  have  been  avoided. 

It  is,  however,  apparent  that  both  court 
and  counsel  were  taken  by  surprise  at  the  reli- 
ance of  the  defendant  on  the  statute  of  limi- 
tations, and  it  would  have  been  manifestly 
Improper,  under  the  circumstances,  to  have 
sustained  that  defense.  When  attention  was 
called  to  the  matter,  the  whole  proceeding 
upon  the  demurrer  to  the  evidence  was  in 
fieri  and  under  the  control  of  the  court ;  and, 
it  appearing  that  by  mistake  the  pleadings 
were  in  such  condition  that  the  merits  of  the 
case  upon  a  material  ground  of  defense  could 
not  be  decided,  the  court  ought,  of  its  own 
motion,  to  have  set  aside  the  demurrer  to 
the  evidence  and  the  award  of  damages  there- 
on, and,  having  caused  the  issues  to  be  made 
upon  the  pleas  of  the  statute  of  limitations, 
ordered  a  new  trial  of  the  case.  Taliaferro 
V.  Gatewood,  6  Munf.  320;  Fairfax  v.  Lewis, 
11  Leigh,  283;  Ina  Cto.  v.  Wilson,  29  W.  Va. 
628,  2  S.  B.  88a 

In  an  action  at  law  the  statute  of  Jeofails 
does  not  cure  the  nonjoinder  or  want  of  issue 
altogether,  and  no  verdict  or  Judgment  can 
properly  be  rendered  therein.  The  authori- 
ties on  the  subject  will  be  found  in  a  note  to 
Rowans  v.  Givens,  10  Grat  250. 

Other  grounds  of  error  have  been  pressed, 
but  inasmuch  as,  for  the  reasons  assigned, 
the  Judgment  must  be  reversed  and  a  new 
trial  had,  upon  which  the  evidence  may  not 
be  the  same,  it  would  not  be  proper  to  ex- 
press any  opinion  in  regard  to  them. 

The  Judgment  is  reversed,  and  the  case 
remanded  for  further  proceedings  to  be  had 
therein,  not  in  conflict  with  this  opinion. 


(104  Va.  476) 
BISQUB'lS  ADM'R  v.  CHBgAPEAKB  St  O. 

RT.  (X). 
(Supreme  Goart  of  Appeals  of  Virginia.    Sept 
26,  1905.) 

1.  Railboads— Injubt  to  Liobnsxb— Nkou- 

GENCE. 

Where  a  railroad  company  furnished  de- 
fective cars  to  the  employer  of  plaintifTs  in- 
testate for  use  upon  the  employer's  side  track, 
to  he  loaded  and  unloaded  upon  such  side  track, 
it  was  the  employer's  duty  to  Inspect  the  cars 
for  defects,  and  the  railroad  company  was  not 
liable  for  the  death  of  plalntiflTs  intestate 
caused  by  such  defective  cars. 

2.  Same— CoNTBiBUTOBY   Negligence. 

Where  plaintiff's  intestate,  who  was  oper- 
ating a  switch  engine  upon  private  tracks, 
backed  his  engine  upon  the  track  of  defendant 
railroad  company  at  a  time  when  be  knew  a 
passenger  train  was  due,  he  was  guilty  of  con- 
tributory negligence,  precluding  a  recovery  for 
his  death  caused  by  collision  with  the  passenger 
train  in  question. 

Appeal  from  Circuit  Ck>urt  Rockbridge 
County. 

Action  by  Risque's  administrator  against 
the  Chesapeake  &  Ohio  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Hugh  A.  White,  for  appellant  Robert  L. 
Parrish,  for  appellee. 

HARRISON,  J.  This  action  was  brought 
to  recover  damages  for  the  alleged  negligent 
killing  of  the  plaintiff's  intestate  in  a  colli- 
sion between  an  engine  of  the  AJleghany  Ore 
ft  Iron  Company,  which  owns  and  operates 
the  Buena  Vista  Iron  Furnace,  and  a  pas- 
senger train  of  the  Chespeake  ft  Ohio  Rail- 
way Company,  at  a  crossing  near  Buena 
Vista. 

There  was  a  demurrer  to  the  evidence,  and 
a  Judgment  thereon  in  favor  of  the  defendant, 
and  thereupon  the  case  was  brought  to  this 
court  • 

We  are  of  opinion  that  the  demurrer  to 
the  eighth  and  ninth  counts  of  the  declara- 
tion was  properly  sustained.  These  counts 
aver  that  the  defendant  railway  company 
was  guilty  of  negligence  in  furnishing  the  ore 
and  iron  company  cars  without  brakes,  or 
with  unsound  brakes,  to  be  handled  upon 
its  yards,  and  assume  that  this  alleged 
negligence  rendered  the  defendant  liable  to 
the  plaintifTs  intestate  for  any  injury  he 
may  have  sustained  in  the  use  of  such  cars. 

The  plaintiff's  intestate  was  an  employ^  of 
the  Alleghany  Ore  ft  Iron  0>mpany.  The 
declaration  shows,  that  the  cars  were  deliver- 
ed by  the  railway  company  to  the  ore  and 
iron  company  on  a  side  track,  to  be  moved, 
and  either  unloaded  of  freight  belonging  to 
the  ore  and  iron  company  or  loaded  with  the 
product  of  that  company.  If  these  cars  were 
without  brakes,  or  equipped  with  unsound 
brakes,  it  was  the  du^  of  the  ore  and  iron 
company  to  ascertain  the  fact  by  proper  in- 
spection, and  either  remedy  the  defect  or  de- 
cline to  use  the  cars.    No  relation  of  em- 
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ployer  and  employ^  existed  between  the  de- 
fendant company  and  plaintiff's  Intestate, 
and.  If  he  suffered  any  Injury  by  reason  of 
the  cars  In  question  being  without  brakes 
or  equipped  with  unsound  brakes,  the  lia- 
bility, If  any,  would  rest  upon  his  master, 
the  Alleghany  Ore  &  Iron  Company,  for  fall- 
ing to  make  proper  Inspection,  and  not  upon 
the  defendant  railway  company.  Baltimore 
&  Potomac  R.  Co.  v.  Mackey,  157  U.  S.  72, 
15  Sup.  Ct  491,  39  L.  Ed,  624 ;  Texas  Paa  R. 
Co.  T.  Archibald,  170  U.  S.  665,  18  Sup.  Ct 
777,  42  L.  £d.  1188.  See  20  Am.  &  Eng.  Bnc. 
Law,  pp.  80,  81,  and  23  Am.  &  Eng.  Enc.  Law, 
p.  731. 

We  are  futher  of  opinion  that  the  demurrer 
to  the  evidence  was  properly  sustained.  The 
Chesapeake  &  Ohio  Railway  Company's 
passenger  train  No.  83  was  approaching  its 
Buena  Vista  station  on  schedule  time.  Five 
hundred  and  forty  feet  south  of  the  station 
Its  main  line  is  crossed  by  a  track  of  the  Al- 
leghany Ore  &  Iron  Company,  said  crossing 
being  used  by  the  latter  company  for  deliver- 
ing freight  to  and  receiving  It  from  the 
Chesapeake  &  Ohio  and  Norfolk  &,  Western 
Railways.  As  the  engine  attached  to  the 
passenger  train  of  the  defendant  company 
was  passing  over  the  crossing  mentioned, 
the  engine  of  the  ore  and  Iron  company 
backed  upon  It,  striking  the  tender  attached 
thereto,  and  causing  a  wreck,  which  resulted 
in  the  death  of  plaintiff's  Intestate.  The  ore 
and  Iron  company's  yard,  on  which  Its  engine 
was  run  before  It  reached  the  crossing,  was 
obstructed  by  box  cars  on  the  side  track 
near  the  crossing  and  by  fog. 

The  defendant  In  error  relies  on  several 
defenses;  but  as  one  Is,  in  our  opinion,  con- 
clusive of  the  case.  It  Is  unnecessary  to  advert 
to  others. 

The  plalntlfTs  Intestate  was  the  engineer 
In  charge  of  the  engine  of  the  ore  and  iron 
company,  and  at  the  time  of  the  accident  was 
engaged  in  shifting  cars  on  the  yard  of  his 
employer.  While  attempting  to  make  what  Is 
called  a  flying  switch,  he  backed  his  engine 
upon  the  defendant  company's  main  line 
with  his  back  to  the  railroad  track,  so  that 
he  could  not  see,  and  this  at  a  time  when  he 
knew  the  defendant's  passenger  train  was 
due  at  Its  Buena  Vista  station,  and  could  not 
reach  it  except  by  passing  over  the  crossing 
upon  which  he  was  backing  his  engine.  Such 
negligence  can  only  be  characterized  as  reck- 
less,  if  not  wanton.  If  it  were  conceded  that 
the  defendant  railway  company  was  guilty  of 
the  negligence  It  is  charged  with  in  approach- 
ing Its  Buena  Vista  station,  the  contributory 
negligence  of  the  Intestate  disclosed  by  the 
record  would  preclude  a  recovery.  Pittsburg 
R.  Co.  V.  Browning  (Ind.  App.)  71  N.  E.  227; 
Kelly  V.  Duluth  R  Co.  (Mich.)  62  N.  W.  81. 

The  case  last  cited  is  very  similar  in  its 
facts  to  that  at  bar,  except  that  the  case  in 
Judgment  is  much  stronger  for  the  defendant 
After  stating  the  faets  in  that  case,  the  court 


says:  "Both  of  these  engineers  were  reck- 
less. Both  knew  that  there  were  no  sema- 
phores, flagmen,  or  gates  at  this  crossing. 
The  view  of  each  was  obstructed.  It  was  the 
duty  of  each,  in  the  performance  of  his  obli- 
gations to  his  employers,  to  see  that  the  way 
was  clear  before  attempting  to  make  the 
crossing.  A  compliance  with  the  statutory 
duty  of  stopping  and  giving  the  crossing 
signals  did  not  relieve  either  from  the  duty 
of  keeping  his  train  under  control,  so  that  it 
could  have  been  stopped  in  time  to  avoid  the 
collision.  The  only  difference  in  conduct 
was  possibly  in  the  rate  of  speed  of  the 
trains;  but  this  does  not  excuse  plaintiff  in 
the  neglect  of  a  plain  duty  in  the  line  of  his 
employment  The  trial  judge  was  right  in 
directing  a  verdict  for  the  defendant  and 
the  Judgment  is  afllrmed." 

For  these  reasons  the  Judgment  complained 
of  must  be  affirmed. 


(IM  Va.  400) 
WISE  TERMINAL  CO.  ▼.  MoCORMICK. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
14.  1905.) 

1.  Masteb  and  Servant— In jxjbies  to  Skbv- 
ant^—Railboads— Negligence. 

Where  plaintiff,  a  brakeman  in  defendant's 
employ,  was  injured  while  attempting  to  board 
detendant's  sole  locomotive  at  a  time  when 
plaintiff  was  off  duty,  and  when  there  was  no 
reason  to  suppose  that  any  one  was  in  the 
vicinity  or  would  attempt  to  get  upon  the 
engine,  defendant  was  not  negligent  In  leaving 
an  oil  can  used  by  the  engine  hostler  on  the 
footboard,  of  the  engine,  or  in  not  having  a 
rule  forbidding  such  obstruction. 

2.  Same— Absbnck  of  Lights— Pboximat* 
Cause. 

Where,  In  an  action  for  injuries  to  a  serv- 
ant while  attempting  to  board  an  engine,  plain- 
tiff testified  that  he  both  saw  and  heard  the 
engine  coming  toward  him  prior  to  the  accident, 
defendant  was  not  negligent  in  failing  to  have 
marking  lights  on  the  rear  of  the  tender. 
8.  Evidence— Speed— Expkbt.  Testimony. 

The  speed  of  a  train  and  within  what  dis- 
tance it  could  be  stopped  are  questions  on 
which  expert  testimony  cannot  be  introduced, 
unless  l>ased  on  the  operation  of  cars  or  engines 
of  similar  construction  and  equipment  under 
like  circumstances. 

4.  Master  and  Servant— Injitbies  to  Serv- 
ant —  RAUiBOADS  —  OONTBIBirrOBT  NSGLI- 
OBNCB. 

Where  plaintiff,  without  necessity,  after  the 
termination  of  hin  service  for  the  day,  went  to 
defendant's  railroad  yard  to  give  the  watchman 
a  coach  key,  and  for  that  purpose  stood  in  the 
middle  of  the  track  when  he  knew  the  engine 
was  approaching  him  backwards,  and  attempted 
to  get  on  the  footboard  in  the  rear,  when  he 
slipped  and  was  injured,  he  was  guilty  of 
contributory  n^ligence,  precluding  a  recovery, 

5.  Samb— Discovered  Peril. 

In  an  action  for  injuries  to  a  brakeman 
while  attempting  to  board  the  tender  of  an 
engine  approaching  him  at  night,  evidence  held 
insufficient  to  entitle  plaintiff  to  recover  on 
the  theory  that  the  man  in  charge  of  tlie 
engine  was  negligent  in  failing  to  stop  the 
same  after  he  discovered  plaintifirs  danger. 

Error  to  Circuit  Court,  Wise  County* 
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Action  by  W.  B.  McGonnick  against  tlie 
Wise  Terminal  Oompany.  From  a  jndgment 
In  faror  of  plaintiff,  defendant  brings  error. 
Reversed. 

Ayers  &  Fnlton  and  Bullitt  ft  Kelly,  for 
plaintiff  In  error.  William  H.  Werth,  for 
defendant  In  error. 

CARDWELL,  J.  The  defendant  in  error, 
W.  B.  McCk)nnlck,  brought  this  action  and 
recoyered  In  the  circuit  court  of  Wise  coun- 
ty a  yerdlct  and  judgment  against  the 
plaintiff  in  error.  Wise  Terminal  Ck)mpany, 
which  was  the  defendant  In  the  court  below, 
for  $5,000  as  damages  for  personal  Injuries 
alleged  to  have  been  Inflicted  upon  him  by 
the  negligence  of  the  defendant  company. 

In  the  view  taken  by  this  court,  there 
was  a  total  failure  on  the  part  of  the  plain- 
tiff to  trace  actionable  negligence  to  the  de- 
fendant company,  and  in  no  aspect  of  tha 
case  was  he  entitled  to  a  verdict  There- 
fore it  is  unnecessary  to  notice  in  detail  the 
numerous  assignments  of  error,  other  than 
the  refusal  of  the  trial  court  to  set  aside 
the  verdict  on  the  ground  that  It  was  con- 
trary to  the  law  and  the  evidence. 

The  Wise  Terminal  Oompany  operates  a 
line  of  railroad  about  six  miles  in  length, 
extending  from  the  town  of  Glamorgan,  In 
Wise  county,  to  the  town  of  Norton,  In  the 
same  county.  The  business  conducted  by 
the  company,  at  the  time  of  the  Injuries  re- 
ceived by  the  plaintiff,  consisted  of  two 
passenger  trains  between  the  two  points 
named,  one  in  the  morning,  and  the  other  In 
the  evening,  and  the  carrying  of  freight  be- 
tween the  same  points. 

In  carrying  on  this  business,  the  defend- 
ant company  found  it  necessary  to  purchase 
and  use  only  one  engine  and  one  passenger 
car ;  the  freight  cars  being  furnished  by  con- 
necting roads.  The  engine  used,  though  sec- 
ondhand, was  duly  inspected  before  it  was 
purchased  by  the  defendant  company  by 
competent  Inspectors,  and  pronounced  rea- 
sonably safe  and  suitable  for  the  work  re- 
quired of  It— In  fact,  according  to  the  undls^ 
puted  evidence  in  the  case,  was  more  de- 
sirable and  much  safer  on  the  new  roadbed 
which  the  defendant  company  was  operat- 
ing than  a  new  engine  would  have  been. 
The  defendant  company  employed  compe- 
tent men  to  manage  and  conduct  its  busi- 
ness, and  among  others  of  Its  employ^ 
was  the  plaintiff,  MCGormlck,  who  was  a 
brakeman,  well  versed  in  railroad  rules, 
who  usually  performed  his  duties  reason- 
ably well,  but  had  fallen  into  the  habit  of 
drinking  ardent  spirits  to  excess  at  times. 
His  duties  were  those  of  an  ordinary  brake- 
man,  and  to  keep  one  of  the  two  keys  to  the 
passenger  coach  from  the  time  he  went  on 
duty  at  7  o'clock  a.  m.  till  about  7  :dO  p.  m., 
when  he  was  to  lock  the  passenger  coach  and 
deliver  the  key  to  another  employ^,  Taylor, 
and  thereupon  his  (McCormick's)  duties  and 
employment  ceased  for  the  day,  and  It  be- 


came the  duty  of  Taylor,  as  the  night 
watchman  (or  "hostler"),  to  take  charge  of 
the  engine  and  passenger  coach  and  keep 
them  in  charge  during  the  night  He  (Tay- 
lor} was  also  to  clean,  oil,  sand,  water,  and 
coal  the  engine,  clean  up  the  passenger  coach, 
and  have  them  ready  for  the  first  passenger 
run  from  Glamorgan  to  Norton  the  next 
morning.  No  one  besides  Taylor  had  any- 
thing to  do  with  the  engine  or  passenger 
coach  after  the  last  or  night  passenger  run 
from  Norton  to  Glamorgan  was  completed; 
the  engine  and  passenger  coach  remaining 
at  Glamorgan  for  the  night  In  the  exclu- 
sive custody  and  control  of  Taylor,  with  no 
reason  whatever  for  him  to  expect  any  one 
to  come  about  them.  There  was  no  regular 
roundhouse  for  the  protection  and  care  of 
this  one  engine,  and  in  the  performance  of 
his  duties  in  cleaning  said  engine  and  get- 
ting the  same  ready  for  duty  on  the  road 
early  next  morning  it  became  necessary  to 
use  kerosene  oil,  and  for  this  purpose  there 
was  kept  In  the  passenger  coach  a  five-gal- 
lon can  of  such  oil,  which  Taylor,  the  night 
watchman,  would  use  and  then  return  to  its 
place  In  the  passenger  coach.  The  road  be- 
ing new  and  the  grounds  muddy,  it  frequently 
became  necessary  for  the  night  watchman 
In  the  performance  of  his  duties  to  detach 
the  engine  and  take  it  to  a  certain  switch  in 
the  yard,  where,  on  account  of  the  Increased 
width  of  the  level  space  at  the  switch,  he 
could  stand  the  engine  and  more  easily  and 
with  less  contact  with  the  mud  get  around 
it  and  do  the  necessary  cleaning  and  other 
work  upon  it  After  the  necessary  clean- 
ing and  oiling  was  done  the  night  watch- 
man would  take  the  engine  back  dovm  the 
main  track,  respectively,  to  the  places  where 
he  could  sand,  coal,  and  oil  It  and  then 
attach  it  to  the  passenger  coach,  to  be  fol- 
lowed by  sweeping  out  tiie  passenger  coach 
and  otherwise  putting  it  In  proper  condition 
for  the  first  passenger  run,  leaving  Gla- 
morgan about  7  o'clock  the  next  morning; 
the  night  watchman  remaining  in  charge 
until  the  next  morning,  when  he  delivered 
the  engine  and  coach  to  the  crew  which 
made  the  runs  between  Glamorgan  and 
Norton,  said  crew  Including  the  plalatiff« 
McCormick,  who  had  no  duties  or  business 
on  the  engine  or  coach  from  about  7:80 
o'clock  p.m.  the  previous  evening  until  7 
o'clock  the  next  morning.  When  the  night 
watchman  would  get  his  engine  clean  and 
start  It  bade  for  sand,  water,  and  coal,  and 
to  be  atta^^hed  to  the  passenger  coach,  he 
would  of  necessity  place  the  oil  can  on  a 
certain  step  affixed  to  the  rear  end  of  the 
tender  of  the  engine  and  extending  entirely 
across  the  tender,  which  was,  according  to 
the  evidence,  the  only  place  where  the  oil 
can  could  be  safely  placed  while  canylng 
It  back  to  Its  final  destination  in  the  pas- 
senger coach,  and  It  was  the  custom  to 
so  carry  it  from  the  passenger  coach  to  the 
point  where  the  engine  was  cleaned  and 
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oiled,  and  back  to  the  passenger  coach  when 
the  work  of  cleaning  and  oiling  the  engine 
had  been  done.  Of  the  two  keys  to  the  pas- 
senger coach  mentioned,  the  watchman  had 
one,  and  It  was  therefore  no  Impediment 
to  him  In  the  discharge  of  his  duties,  If 
McGormlck,  the  plaintiff,  did  not  deliver  the 
other  key  to  him  when  he  went  off  duty 
until  the  next  morning ;  hence  there  was  no 
actual  necessity  for  McOormick,  when  ho 
went  off  duty,  to  give  the  key  he  held  to 
the  night  watchman,  and  the  only  reasons 
for  his  doing  so  were  (1)  that  he  would 
be  observing  the  rules,  and  (2)  that  there 
would  be  less  risk  of  some  outsider  gettlois; 
hold  of  the  key,  If  given  to  the  night  watch- 
man, who  remained  on  duty  and  awake  all 
night  There  were  no  lights  on  the  rear  or 
tender  of  the  engine,  and  none  were  neces- 
sary, as  no  one  was  expected  or  allowed  to 
'attempt  to  get  on  the  engine  while  it  was* 
off  duty  and  in  the  charge  of  the  night 
watchman.  As  'there  was  but  one  engine 
to  move  in  the  yard,  there  was  no  danger 
of  a  collision  by  reason  of  the  absence  of 
lights  or  "markers**  on  it,  and  therefore  the 
reason  why  standard  roads  with  a  number 
of  engines  and  trains  constantly  moving 
have  these  lights  or  '"markers"  did  not  apply. 
The  step  that  ran  across  the  rear  end  of  the 
tender,  and  on  which  the  oil  can  was  usual- 
ly placed,  as  stated,  was  a  board  about  9 
Inches  wide,  and  about  1^  Inches  thick, 
and  about  17  or  18  Inches  high  from  the 
track,  and  some  8  or  9  Inches  higher  than 
the  usual  height  of  such  steps.  Just  why 
this  was  so  the  evidence  does  not  disclose, 
but  It  does  appear  that  the  danger  In  at- 
tempting to  board  the  engine  by  getting  on 
said  step  would  be  far  greater  than  if  it 
had  been  of  the  ordinary  height,  8  or  9  In- 
ches, a  fact  which,  by  reason  of  his  ex- 
perience, was  well  known  to  McCormick. 
The  engine  while  In  use  on  the  road  was  not 
fully  equipped  with  an  air  brake,  though 
the  tender  was  so  equipped,  and  f^m  this 
the  air  could  be  made  to  operate  and  control 
the  other  parts  of  the  train,  and,  as  no  great 
speed  was  required  or  attained  in  the  han- 
dling of  the  defendant  company's  trains,  this 
equipment  was  all  that  was  necessai^,  but 
after  the  day's  work  was  over  even  the  air 
brake  on  the  tender  was  not  required  nor 
used,  and  the  air  valve  was  cut  off  and  the 
engine  controlled  in  the  few  movements  It 
made  on  the  yard  during  the  night  by  the 
steam  brake  and  reverse  lever.  This  was 
customary  with  all  roads,  and  was  uniform- 
ly followed  in  the  handling  of  the  engine  in 
question  on  the  yard  of  the  defendant  com- 
pany, and  that  there  was  no  real  neces- 
sity to  use  air  brakes  when  being  so  han- 
dled is  apparent 

On  July  0,  1903,  the  last  passenger  nm 
from  Norton  to  Glamorgan  was  made,  and 
the  engine,  as  usual,  turned  over  to  the 
night  watchman,  Taylor,  in  its  usual  condi- 
tion ;  L  e.,  with  the  air  valve  closed.    McOor- 


mick,  however,  for  some  reason  forgot  to 
turn  over  to  Taylor  the  key  to  the  passenger 
coach  that  was  in  his  possession,  and  which 
It  was  his  duty  to  have  delivered  to  Taylor 
on  the  completion  of  the  run,  about  8  o'clock 
p.  m.,  and  which  duty  McCktrmick  generally 
performed  and  had  been  remiss  in  doing  but 
a  few  times  before.  In  his  examination  in 
chief  In  this  case  he  started  out  to  excuse  his 
omission  on  this  occasion  by  the  statement 
that  on  arriving  at  Glamorgan  and  going 
off  duly  for  the  night  he  did  not  see  Taylor, 
but  on  cross-examination  he  frankly  admits 
that  he  simply  "forgot"  It  He  claims  that 
he  occupied  the  time  between  8  o'clock  p.  m. 
and  midnight  in  writing  two  letters  and  in 
reading  a  newspaper,  when  he  discovered 
that  he  had  failed  to  deliver  the  key  to  Tay- 
lor, as  he  should  have  done  on  arrival  of  the 
train,  and  that  he  then  had  it  in  his  pocket 
and,  although  there  was  no  necessity  for  his 
doing  so,  so  far  as  enabling  Taylor  to  get 
into  the  coach  was  concerned,  he  started  out 
in  quest  of  Taylor  to  deliver  to  him  the  key. 

Taylor,  as  usual,  had  taken  the  engine  up 
to  the  switch  above  referred  to  for  the  pur- 
pose of  cleaning  and  oiling  it  and  McCormick 
claims  that  when  he  came  down  looking  for 
Taylor  to  give  him  the  key,  he  went  up  to 
the  engine  and  could  not  discover  him  there. 
He  does  not  claim  to  have  called  for  Taylor, 
but  only  that  he  glanced  around  to  see  If 
he  was  at  the  engine.  After  falling  to  see 
Taylor  on  the  engine,  McCk>rmlck  went  down 
the  track  to  a  point  under  or  near  what  la 
known  in  the  record  as  the  "Larry  Trestle," 
and  there,  observing  that  the  engine  was  rol- 
ling towards  him,  he  stopped  in  the  middle 
of  the  track  for  the  purpose  of  boarding  the 
tender  (which  was  in  front  as  the  engine 
was  moving  backward)  by  getting  on  the 
step  across  the  same,  and  when  the  tender 
rolled  on  down  he  made  the  attempt  to  so 
board  the  tender,  but  in  doing  so,  as  he 
claims,  his  foot  struck  the  oil  can  which 
Taylor  had  placed  on  the  step,  and  it  caused 
him  to  fall  under  the  tender,  and  the  tender 
and  engine  ran  over  him  Inflicting  such  in- 
juries that  his  right  arm  and  right  leg  had 
to  be  amputated.  He  claims  that  when 
he  saw  he  was  fallng,  he  commenced  halloo- 
ing, that  he  caught  with  his  hands  on  the 
end  of  the  tender  and  was  dragged  a  few 
feet  when  his  hold  broke  and  the  tender  and 
the  engine  passed  over  him,  the  latter  passing 
him  a  few  feet  before  it  stopped;  but  he 
does  not  undertake  to  state  definitely  the 
distance  the  engine  ran  after  he  fell  or  aft- 
er the  accident  which  was  quite  natural 
under  the  circumstances. 

The  theories  upon  which  the  plaintiff 
grounds  his  claim  to  damages  were  (1)  that 
Taylor,  the  night  watchman,  was  incompe- 
tent to  perform  the  duties  intrusted  to  him ; 
(2)  that  Taylor  was  negligent  in  placing  the 
oil  can  on  the  step  across  the  front  of  the 
tender;  (3)  that  the  engine  was  not  suit- 
ably equipped  with  air  brakes  and  was  not 
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properly  lighted;  and  (4)  that  Taylor  did 
not  stop  the  engine  as  soon  as  he  ought  to 
have  done  after  plaintiff  fell  under  it 

There  was  practically  no  effort  made  in 
the  Introduction  of  the  evidence  to  sustain 
the  allegation  of  the  declaration  that  the 
defendant  company  was  negligent  in  using 
a  secondhand  engine,  nor  as  to  the  incompe- 
tency of  Taylor,  the  night  watchman.  With 
reference  to  the  placing  of  the  oil  can  on  the 
step,  or  the  lack  of  lights  or  air  brakes  on 
the  engine,  there  is  absolutely  no  evidence 
in  the  record  from  which  to  impute  to  the 
defendant  company  any  negligence  what- 
ever. Therefore  the  instructions  to  the 
jury,  from  1  to  9,  inclusive,  given  for  the 
plaintiff,  all  of  which  were  in  one  form  or 
another  predicated  upon  the  supposed  neg- 
ligence of  the  defendant  company  in  the 
respect  mentioned  upon  familiar  principles, 
ought  not  to  have  been  given. 

It  is  a  fundamental  principle  of  negligence 
that  one  charged  therewith  must  have  done 
something  which  he  knew  or  had  reason 
to  believe  might  cause  an  injury  to  some  one 
else,  and  unless  this  is  proven  negligence 
cannot  be  imputed. 

In  addition  to  plaintiff's  own  evidence, 
showing  conclusively  that  no  one  had  any 
business  on  the  step  or  footboard  across  the 
rear  end  of  the  tender  after  the  train  came 
in  and  the  engine  was  turned  over  to  Taylor, 
the  uncontradicted  statement  of  Taylor  is 
that  no  one  had  any  business  there,  so  far 
as  he  knew,  and  therefore  he  was  not  look- 
ing for  anybody  about  the  engine  or  on  the 
track. 

At  one  point  it  is  alleged  and  argued  that 
the  negligence  of  the  defendant  company 
with  respect  to  the  oil  can  consisted  in  a 
violation  of  a  rule  against  putting  such  an 
obstruction  on  the  step  of  the  engine,  and 
at  another  that  the  negligence  consisted  in 
not  having  such  a  rule.  Either  contention 
might  have  been  plausibly  made,  if  the  ac- 
cident out  of  which  this  suit  arises  had  oc- 
curred at  a  time  and  place  when  and  where 
there  was  any  reason  whatever  to  expect 
that  any  one  would  attempt  to  get  upon  the 
step  or  footboard  of  the  engine  in  question; 
but  that  is  not  the  case  here.  Moreover,  the 
plaintiff  himself  testifies  that  he  had  with 
him  a  regular  railroad  lantern,  which  he  ad- 
mits afforded  him  sufficient  light  to  see  the 
small  iron  handhold  on  the  end  of  the  ten- 
der, which  he  got  hold  of  or  attempted  to 
get  hold  of;  yet  he  tries,  as  it  would  seem, 
to  leave  the  impression  that  the  lantern  did 
not  afford  him  sufficient  light  to  see  the 
five-gallon  oil  can  on  the  step,  and,  accept- 
ing this  as  true,  it  but  adds  to  the  strength 
of  the  proof  his  evidence  affords  of  his  own 
gross  negligence,  proximately  causing  the 
injuries  for  which  he  sues,  or  at  least  oon- 
tributing  thereto. 

It  is  also  shown  in  the  evidence  that,  while 
the  engine  is  moving  to  and  fro  at  work  on 
the  yard  at  night,  colored  lights  are  set  back 


on  the  tender,  so  that  Hie  edge  of  the  tender 
throws  a  shadow  down  Immediately  around 
the  tender  and  no  light  is  thrown  on  the 
step  or  footboard.  These  lights  are  only  put 
on  the  engine  as  "markers";  L  e.,  for  the 
purpose  of  indicating  to  people  and  trainmen 
the  location  of  the  engine,  and  not  for  the 
purpose  of  enabling  them  to  get  upon  the 
engine.  Their  absence  from  the  engine  on 
the  night  of  this  accident,  even  if  under  the 
circumstances  they  should  have  been  there, 
could  not  by  any  possibility  have  contrib- 
uted to  the  accident,  since  the  plaintiff 
himself  testifies  that  he  both  heard  and 
saw  the  engine  coming  towards  him.  It 
also  clearly  appears,  there  being  really  no 
evidence  to  the  contrary,  that  with  the  air 
valve  shut  off,  which  was  the  case,  the  engine 
could  have  been  stopped  without  the  air 
brakes  as  quickly  and  within  the  same  dis-^ 
tance  by  reversing  and  giving  the  engine' 
steam. 

A  number  of  witnesses  were  permitted  to 
give  opinions  in  answer  to  hypothetical  ques- 
tions which  assumed  facts  concerning  the 
speed  of  the  engine  at  the  time  the  plaintiff 
was  injured,  and  within  what  distance  it 
could  have  been  stopped  after  Taylor  had 
notice  of  the  plaintiflTs  peril,  when  these 
facts  had  not  been  and  never  were  proved 
in  the  case;  but  we  deem  it  unnecessary 
to  comment  on  this  evidence  further  than 
to  say  that  it  was,  under  the  circumstances, 
irrelevant  and  incompetent  The  speed  at 
which  a  train  was  moving  or  within  what 
distance  it  could  be  stopped  are  questions  of 
actual  facts,  and  expert  testimony  thereon 
can  under  no  circumstances  be  introduced, 
unless  based  upon  the  operation  of  cars  or 
engines  of  similar  construction  and  equip- 
ment and  under  like  conditions.  Richmond 
Pass.,  etc.,  Co.  v.  Rack's  Adm'r,  101  Va,  487, 
44  S.  E.  709. 

The  remaining  question  in  the  case  la 
whether  or  not  Taylor,  after  he  knew  or 
had  notice  of  plaintiff's  peril,  exercised  ordi- 
nary care  to  prevent  the  injuries  to  him? 

We  do  not  attach  any  Importance  to  the 
question  whether  the  plaintiff  was  upon  the 
track  of  the  defendant  company  on  the  night 
of  his  accident  as  an  employ^,  or  a  stranger, 
or  a  trespasser.  Conceding  that  it  was  his 
duty,  as  is  80  earnestly  contended,  to  de- 
liver the  key  to  Taylor  when  he  found  it 
in  his  pocket  several  hours  after  he  should 
have  so  delivered  it,  and  that  he  was  prop- 
erly in  the  yard  of  the  defendant  company 
for  that  purpose  as  an  employ^  the  ques- 
tion remains  whether  there  was  reasonable 
and  proper  cause  for  him  to  step  in  the 
middle  of  the  track  to  await  the  approach 
of  the  engine  to  him  and  then  attempt  to 
mount  the  step  across  the  front  of  the  tender 
from  the  middle  of  the  track,  without  suffi- 
cient light  to  enable  him  safely  to  do  so, 
as  he  insists. 

It  was  neither  reasonably  necessary  nor 
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proper  for  him  to  take  this  risk  in  the  per- 
formance of  the  duty  resting  upon  him  to 
deliver  the  key  to  Taylor.  Thomp.  N^. 
§§  3748,  3749,  4988;  Bertha  Zinc  Works  ▼. 
Martin,  93  Va.  791,  22  S.  B.  869.  He  admits 
that,  if  he  had  safely  gotten  upon  the  step, 
he  could  not  have  delivered  the  key  from 
there  to  Taylor,  who  was  in  the  cab  of  the 
engine,  but  would  have  had  to  ride  on  the 
step  down  to  where  the  engine  was  to  stop 
at  the  coach,  a  distance  less  than  200  feet, 
before  he  could  accomplish  his  purpose.  Ob- 
viously, he  could  have  avoided  the  hazardous 
and  dangerous  undertaking  to  board  this 
engine,  as  he  did,  by  walking  down  to  where 
the  engine  was  to  stop,  as  he  knew,  and  it 
is  conceded  that  he  might  have  gotten  upon 
the  step  of  the  tender  from  the  side  of  the 
track,  or  could  have  stood  outside  of  the 
track,  clear  of  all  danger,  and  handed  the 
key  to  Taylor  as  he  passed.  His  only  ex- 
cuse for  not  pursuing  one  or  the  other  of 
these  obviously  safe  courses  is  that  there 
was  a  ditch  on  each  side  of  the  track  in 
which  there  was  some  water.  Yet,  on  cross- 
examination,  when  pressed  to  answer  wheth- 
er, in  crossing  this  ditch  to  get  in  the  middle 
of  the  track,  he  did  not  get  mud  on  his  feet 
which  caused  him  to  slip  and  fall  when  he 
attempted  to  board  the  engine,  he  stated, 
•*No" ;   that  he  "stepped"  over  the  ditch. 

No  principle  of  law  is  better  established 
than  that  "where  an  employ^  is  confronted 
with  two  methods  of  performing  work,  the 
one  safe  and  the  other  dangerous,  he  owes  a 
positive  duty  to  his  employer  to  pursue  the 
safe  method,  irrespective  of  the  degree  of 
danger  which  may  be  involved  in  the  un- 
safe method,  and  any  departure  from  the 
path  of  safety  will  prevent  his  recovery,  if 
he  is  injured."  Street's  Adm*r  v.  N.  &  W. 
R.  Co.,  101  Va.  746,  45  S.  E.  284,  and  author- 
ities cited ;  Newport  News,  etc.,  Co.  v.  Beau- 
meister,  102  Va.  678,  47  S.  E.  821. 

Accepting  his  statement  as  true,  notwith- 
standing the  strong  proof  to  the  contrary, 
that  he  was  sober  when  he  attempted  to 
board  the  engine  as  he  did,  the  fact  of  the 
plaintifTs  gross  negligence  so  clearly  appears 
that  his  case  is  put  beyond  the  possibility 
that  reasonably  fair-minded  men  might  differ 
as  to  whether  or  not  his  negligence  contrib- 
uted directly  to  his  own  injury. 

This  being  the  situation  at  the  beginning 
of  the  occurrences,  when  plaintiff  attempted 
to  board  the  engine  and  fell  under  it,  the 
law  is  equally  well  settled  as  to  the  liability 
or  nonliability  of  the  defendant  company 
for  the  injuries  he  sustained. 

"One  who  is  injured  by  the  mere  negli- 
gence of  another  cannot  recover  any  compen- 
sation for  his  injury,  if  he  by  his  own  ordinary 
negligence  or  willful  wrong  contributed  to 
produce  the  injury  of  which  he  complains, 
so  that,  but  for  his  concurring  and  co-opera- 
ting fault,  the  injury  would  not  have  hap- 
pened, except  where  the  direct  cause  of  the 
injury  is  the  omission  of  the  other  party, 


after  becoming  aware  of  the  injured  party's 
negligence,  to  use  a  proper  degree  of  care 
to  avoid  the  consequences  of  such  negligence." 
Dun  V.  S.  ft  B.  B.  Co.,  78  Va.  G45,  49  Am. 
Bep.  888. 

The  opinion  in  that  case,  by  Lacy,  J.,  says : 
"That  a  person  who  by  his  own  default  has 
brought  upon  himself  a  loss  or  an  injury 
can  claim  no  loss  or  compensation  for  it 
from  another  Is  a  principle  of  universal  ap- 
plication; and  it  is  equally  true,  that,  if  his 
Imprudence  or  negligence  has  so  materially 
contributed  to  the  loss  or  the  Injury  that,  but 
for  such  Imprudence  or  negligence,  it  would 
not  have  occurred,  he  can  claim  no  recom- 
pense from  another  who  has  been  Instru- 
mental In  causing  it,  unless  the  latter,  upon 
the  discovery  of  the  danger  Into  which  the 
party  had  brought  himself  by  his  own  fault, 
could,  by  the  use  of  such  diligence  as  the 
extent  of  the  danger  and  the  nature  of  the 
threatened  injury  required,  have  avoided 
the  occurrence.  Hutchinson  on  Carriers, 
pp.  502,  505." 

This  principle  of  law  is  clearly  discussed, 
and  many  of  the  authorities  bearing  upon 
It  reviewed,  in  the  (pinion  by  Buchanan,  J., 
in  the  late  case  of  Richmond  Pass.,  etc.,  Co. 
V.  Gordon,  102  Va.  498,  46  S.  B.  772. 

The  principle  was  applied  in  Dun  v.  S.  & 
R.  Rd.  Co.,  supra,  where  the  suit  was  by  a 
passenger  suing  for  an  injury  sustained 
while  rightfully  on  board  of  one  of  the  de- 
fendant's passenger  trains,  and  to  whom  the 
defendant  owed  the  highest  degree  of  care, 
and  what  was  said  in  the  opinion  and  by  the 
text-writer  dted  applies  with  greater  force 
to  a  case  such  as  we  have  under  considera- 
tion, since,  although  conceding  that  the  plain- 
tiff was  in  the  line  of  his  duty  when  he  went 
to  deliver  the  key  to  Taylor,  the  night  watch- 
man, the  well-established  principle  that  in 
entering  the  employ  of  the  master  he  assum- 
ed the  risks  ordinarily  incident  to  the  duties 
to  be  performed  also  applies,  and  also  the 
further  principle  that  it  is  as  much  the  duty 
of  the  servant  to  provide  for  his  own  safety 
from  such  dangers  as  are  known  to  him,  or 
are  discernible  by  ordinary  care  on  his  part, 
as  it  is  the  master's  duty  to  provide  for  liim 
(Russell  Creek  O.  Co.  v.  Wells,  96  Va.  416,  31 
S.  E.  614),  and  that  where  an  employ^  is  con- 
fronted with  two  methods  of  performing 
work,  the  one  safe  and  the  other  dangerous, 
he  owes  a  positive  duty  to  his  employer  to 
pursue  the  safe  method.  Irrespective  of  the 
degree  of  danger  which  may  be  Involved  in 
the  unsafe  method,  etc.  (Street's  Adm'r  v.  N. 
ft  W.  R.  CJo.,  supra;  Bowers  v.  Bristol  Gas 
&  Elec.  Co.,  100  Va.  533,  42  S.  B.  296,  and 
authorities  cited). 

*The  extent  of  a  person's  duties  Is  to  be 
determined  by  a  consideration  of  the  circum- 
stances in  which  he  is  placed.  The  law  im- 
poses duties  upon  men  according  to  the  cir- 
cumstances In  which  they  are  called  to  act" 
It  is  true  that,  "when  the  facts  are  disputed, 
the  question  of  negligence  Is  a  mixed  ques- 
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tlon  of  law  and  fact  Tlie  jury  xniiBt  ascer- 
tain the  facts,  and  the  judge  must  instruct 
them  as  to  the  rule  of  law  which  they  are  tx> 
apply  to  the  facts  as  they  may  find  them. 
Where,  however,  the  direct  fact  in  issue  Is 
ascertained  by  undisputed  eridence,  and  such 
fact  is  decisive  of  the  case,  a  question  off 
law  is  raised,  and  the  court  should  decide  it 
The  jury  has  no  duty  to  perform.  The  issue 
of  negligence  comes  within  the  rule.*'  Dun 
V.  S.  &  R.  R.  Co.,  supra. 

If  we  concede  that  the  tenth  instruction, 
given  for  the  plaintiff  with  the  view  of  sub- 
mitting to  the  jury  the  question  whether  or 
not  Taylor  failed  to  perform  his  duty  after 
the  plaintiff  fell  under  the  engine,  fairly  and 
correctly  propounded  that  question,  althou^ 
it  failed  to  tell  the  jury  tiiat  the  defendant 
company  was  not  liable  unless  Taylor  failed 
to  do  his  duty  after  he  knew  or  had  notice 
of  plaintiff's  peril,  we  are  still  of  opinion 
tliat  the  verdict  of  the  JU17  should  have  been 
set  aside  on  the  ground  that  it  is  without 
evidence  to  trace  actionable  negligence  to  the 
defendant  company. 

As  to  what  transpired  after  the  plaintiff 
fell  under  the  engine  and  before  the  engine 
was  stopped,  which  required  but  a  moment 
of  time,  there  is  but  little  evidence.  The 
engine,  including  ifs  tender,  was  about  80 
feet  long,  and  one  of  the  plaintifTft  witnesses, 
who  evinced  intelligence  to  form  a  correct 
opinion  on  that  subject,  testified  that  it 
could  not  have  been  stopped  in  less  than  a 
length  and  a  half  of  itself,  which  would 
mean  45  feet  and  in  any  view  of  the  plain- 
tiff's evidence  it  did  not  run  over  60  feet 
after  the  plaintiff  fell,  to  run  which  dis- 
tance, if  going  the  speed  claimed  by  the 
plaintiff,  from  2^  to  Z  miles  per  hour,  re- 
quired but  a  few  seconds.  The  engine  was 
unquestionably  stopped  within  the  distance 
of  45  feet,  or  about  that  distance.  The 
plaintUTs  statement  is  that  he  tried  to  get 
on  the  engine  "right  under  the  Larry  Tres- 
tle," fell,  and  "commenced  hollowing  before 
he  hit  the  ground";  that  he  hollowed  "a 
dozen  times,  I  expect,"  holding  on  to  the 
step  "for  15  feet  or  more,"  and  was  "hollow- 
ing for  him  to  stop  all  the  time" ;  and  he  ia 
corroborated  as  to  "hollowing"  by  severe 
al  witnesses,  one  of  them  about  160  yards 
away  and  another  in  the  power  house  with 
several  engines  in  motion,  but  quite  natural- 
ly neither  of  these  witnesses  stated  that 
Taylor  heard  or  could  have  heard  the  "hol- 
lowing," as  they  did  not  know  and  could  not 
have  known  the  conditions  surrounding  Tay- 
lor. Taylor  was  in  the  cab,  and  the  engine 
was  "drifting"  along,  making  "no  noise" 
other  than  that  that  is  usual  when  an  en- 
gine is  'BO  moving.  He  says  that  he  first 
heard  the  man  "hollow"  right  under  the 
trestle,  right  under  bis  feet  and  about  the 
time  he  heard  his  voice  he  felt  the  wheels 
hitting  him,  and  frankly  admits  that,  when 
be  beard  the  man  under  the  wheels  of  hia 


enghM^  he  became  "rattled  and  excited,**  and 
that  it  was  a  moment  or  two  before  he  could 
thhik,  but  insists  that  he  stopped  the  engine 
as  soon  as  it  was  possible  for  bim  to  have 
done  so,  and  there  is  not  the  slightest  evi- 
dence tending  to  prove  that  he  was  unduly 
ezdted,  or  to  contradict  the  statement  that 
he  did  all  he  could  to  stop  the  engine  after 
hearing  the  man  under  it  To  hold,  accord- 
ing to  plaintifTs  view,  that  Taylor  heard 
him  "hollowing"  to  **Btop  the  engine"  and 
paid  no  heed  to  his  cries  would  be  to  impute 
to  Taylor  a  criminal  intent  to  Inflict  an  in- 
jury to  a  man  known  to  be  in  peril  under 
his  engine,  when,  too,  Taylor  was  uninform- 
ed as  to  the  position  of  the  man,  and  could 
not  know  what  was  necessary  to  be  done 
for  his  protection.  Such  an  imputation 
could  not  be  justified,  except  upon  the  clear- 
est and  strongest  proof,  while  here  it  finds 
no  justification  whatever,  although  we  may 
accept  as  true  the  statement  of  the  plain- 
tiff's father  that  Taylor  told  him  "that  when 
he  heard  him  hollow  he  thought  of  the  oil 
can  that  was  sitting  on  the  footboard;  be 
said  that  was  the  first  thing  that  came  into 
his  mind  when  he  heard  him  hollow.** 

Ordinarily  it  is  the  party  Injured  who  in- 
vokes the  doctrine  sanctioned  by  this  court 
In  Richmond  Ry.  &  Blec.  Go.  v.  Hudgins, 
100  Va.  409,  41  S.  B.  786^  that  ''one  may  not 
by  his  own  negligence  or  want  of  proper 
care,  place  another  in  a  perilous  situation, 
and,  when  sued  for  InJ-vles  resulting  there- 
from, put  the  burden  on  the  plaintiff  of 
showing  that  he  acted  with  reasonable  care. 
Persons  in  great  peril  are  not  required  to 
exercise  the  presence  of  mind  required  of 
prudent  men  under  ordinary  circumstances" ; 
but  &8  it  seems  to  us,  no  good  reason  can  be 
given  why  the  converse  of  the  proposition 
is  not  equally  sound.  Here  the  party  doing 
the  injury — i.e.,  the  watchman,  or  acting 
engineer,  Taylor — claims,  and  as  we  think 
properly,  that,  having  been  suddenly  put  in- 
to an  emergency  by  the  negligence  of  the 
plaintiff,  the  latter  could  not  require  of  him 
the  wisest  possible  action.  In  other  words, 
if  the  view  of  the  plaintiff  In  this  case  be 
correct  A.  by  his  gross  negligence  may  re- 
quire action  on  the  part  of  B.  to  save  him 
from  the  consequences  of  his  own  fault  and 
if  B.  does  not  automatically  and  instantly 
do  that  which  will  conduce  to  his  safety  B. 
is  liable.  Having  no  reason  whatever  to  ex- 
pect that  the  plaintiff,  or  any  one  else,  would 
on  a  dark  night  attempt  to  mount  the  engine 
In  his  charge  from  the  middle  of  the  track  in 
front  or  be  on  the  track  where  the  engine 
could  inflict  an  injury  upon  him,  Taylor 
was,  by  the  negligence  of  the  plaintiff,  sud- 
denly put  into  an  emergency  when  and  where 
the  wisest  possible  action  on  his  part  could 
not  be  reasonably  required  of  him.  "It 
would  violate  every  principle  of  justice  or  law 
if  the  defendant  were  compelled  to  foresee  and 
provide  against  that  which  reasonable  men 
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would  not  expect  to  happen."  Con.  Brewing 
Co.  V.  Doyle,  102  Va.  404,  46  S.  E.  390. 

It  WEB  a  matter  of  pure  speculation  or 
conjecture  as  to  what  Taylor  could  or 
should  have  done  after  the  plaintiff  had  by 
his  own  gross  negligence  gotten  beneath  the 
moving  engine,  since  the  evidence  fails  utter- 
ly to  point  opt  any  negligence  on  Taylor's 
part  Intervening  between  the  accident  and 
the  negligence  of  the  plaintiff. 

**The  existence  of  negligence  must  not  be 
left  entirely  to  conjecture,  and  courts  can- 
not uphold  the  tentative  conclusions  of 
jurors,  based  upon  no  sure  grounds  of  In- 
ference." N.  &  W.  R.  Oo.  V.  Cromer,  101  Va. 
071,  44  S.  E.  898. 

This  Is  therefore,  clearly  a  case  where 
the  acts  of  the  plaintiff  and  the  conduct  of 
Taylor  were  so  substantially  concurrent  as 
to  render  It  impossible  to  separate  the  con- 
duct of  the  former  from  the  Injury  Itself, 
wliereby  plaintiff's  right  of  recovery  is  pre- 
cluded. Seaboard,  etc.,  R.  Co.  v.  Hlckey, 
102  Va. -394,  46  S.  E.  392;  Richmond  Traa 
Co.  V.  Martin  (Va.)  45  S.  E.  886,  and  other 
authorities  cited  above. 

For  these  reasons,  we  are  of  opinion  that 
the  lower  court  erred  In  overruling  the  mo- 
tion of  the  defendant  company  to  set  aside 
the  verdict,  and  its  judgment  must  be  revers- 
ed, and  the  case  remanded  for  a  new  trial. 
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COMMONWEALTH     ex     rel.     VICARS     T. 
WAMPLER  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
14,    1905.) 

Judgment  —  Assignment  —  Breach  of  Of- 
ficer's Duty— Right  of  Assignee  to  Sub 
Therefor. 
The  statute  making  choses  in  action  as- 
signable, and  authorizing  an  assignee  to  main- 
tain in  his  own  name  any  action  which  the 
original  obligee  might  have  brought,  does  not 
authorize  an  assignee  of  a  judgment  to  main- 
tain an  action  against  an  officer  and  the  sureties 
on  his  official  bond  for  a  breach  occurring  prior 
to  the  assignment,  by  reason  of  the  officer's  fail- 
ure to  return  a  forthcoming  bond  taken  on 
the  judgment  as  prescribed  by  statute  to  give 
the^  bond  tlie  force  of  a  judgment  against  the 
obligors;  the  statute  not  investing  in  assignees 
as  an  incident  to  assignments  a  litigious  right 
against  a  third  person  for  an  injury  which  ac- 
crued prior  to  the  assignment. 

Error  to  Circuit  Court,  Wise  County. 

Action  by  the  commonwealth,  on  the  re- 
lation and  for  the  use  of  A.  M.  Vicars,  against 
W.  G.  Wampler  and  others.  Judjjment  for 
defendants,  and  plaintiflP  brings  error. 
Affirmed. 

Vicars  &  Perry,  for  plaintiff  In  error. 
Ayers  &    Fulton,   for    defendants  In    error. 

WHITTLE,  J.  The  sin^yle  question  pre- 
sented by  this  record  is  whether  the  assignee 
of  a  jnd.c:ment  is  entitled  to  maintain  an  ac- 
tion for  damages  against  an  officer  and  the 
suictics  on  his  official  bond  for  a  V)reach  of 
the  condition  thereof  which  occuried  prior  to 
51  S.E.— 47 


the  assignment,  by  reason  of  his  failure  to  re- 
turn a  forthcoming  bond  taken  upon  the 
Judgment  within  the  time  and  In  the  manner 
prescribed  by  statute  to  give  such  bond  the 
force  of  a  judgment  against  the  obligors 
therein. 

Upon  demurrer  to  the  declaration  the  trial 
court  resolved  that  question  In  the  nega- 
tive, and  rendered  judgment  for  the  de- 
fendants. Whereupon  the  plaintiff  brings 
error. 

The  authorities  are  generally  agreed  that 
the  assignment  of  a  judgment  carries  with 
It  "the  cause  of  action  on  which  it  was 
based,  together  with  all  the-  beneficial  In- 
terest of  the  assignor  In  the  judgment  and 
all  its  incidents."  Freeman  on  Judgments, 
S  431. 

Upon  the  same  principle  the  assignment 
of  a  note  carries  with  It  all  securities  pro- 
vided for  Its  payment. 

The  doctrine  is  founded  upon  the  theory 
that  the  debt  is  the  principal  thing  and 
the  security  an  accessory.  They  are  not 
severable,  and  the  security  passes  by  vir- 
tue of  the  assignment  as  an  Inseparable 
dependent  incident.  Carpenter  v.  Longan, 
16  Wall.  271,  21  L.  Ed.  313. 

It  will  be  observed  that  the  present  in- 
quiry does  not  involve  the  power  of  the 
judgment  creditor  to  assign  the  right  of  ac- 
tion in  question,  but  whether  that  right 
passed  to  the  assignee  as  an  Incident  to 
the  assignment  of  the  judgment. 

Citizens'  National  Bank  v.  Loomis,  100 
Iowa,  260,  m  N.  W.  443,  62  Am.  St.  Rep. 
571,  is  the  only  case  to  which  our  atten- 
tion has  been  called  which  directly  sustains 
the  pretension  of  the  plaintiff  In  error. 
In  that  case  it  was  held  that  "the  assign- 
ment of  a  judgment  in  an  action  in  which 
an  attachment  has  been  allowed  and  prop- 
erty seized  thereunder  passes  to  the  as- 
signee the  judgment  creditor's  right  to  re- 
cover damages  of  the  sheriff  for  negli- 
gence In  the  care  of  property  seized  by  al- 
lowing a  disposition  to  be  made  of  it"  • 

The  reasoning  upon  which  that  decision 
Is  based  is  not  satisfactory.  It  proceeds 
upon  the  false  premise  that  the  right  to 
sue  for  the  breach  of  official  duty  must  ex- 
ist somewhere,  and  as  the  assignor  can- 
not sue,  having  parted  with  the  judgment, 
the  right  of  action  must  rest  in  the  assign- 
ee, whereas,  we  apprehend,  it  appears  by  the 
weight  of  authority,  that  the  right  of  action 
for  the  previous  breach  of  duty  by  the  officer 
is  a  mere  personal  right,  which  appertains  to 
the  judgment  creditor. 

The  right  to  recover  damages  for  the  tort, 
it  is  true,  is  an  incident  to  the  judgment  in 
the  qualified  sense  tliat  it  belongs  to  the 
owner  of  the  judgment  at  the  time  the  injury 
is  coumiitted;  but  it  is  separate  and  dis- 
tinct from  the  right  to  the  judgment,  both  in 
its  ciinracter  and  in  respect  to  the  persons 
liable  to  respond  in  dan)ajj:es  for  the  wrong. 
It  is  a  collateral  right,  over  which  the  Judg- 
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ment  creditor  possesses  ezdusiye  dominion, 
which  he  may  enforce  or  forbear  to  enforce, 
and  may   assign  or   withhold,   at  pleasure. 

The  assumption,  therefore,  that  the  right  to 
sue  the  officer  exists  in  the  assignee  of  ihe 
judgment,  proceeds  upon  the  hypothesis  that 
it  iR  such  an  incident  as  must  necessarily 
pass  by  the  assignment  of  the  judgment,  a 
conclusion  which  the  authorities  do  not  sus- 
tain. 

Bouvler,  In  defining  the  word  "incident,'' 
observes : 

"This  term  is  used  both  substantively  and 
adjectively  of  a  thing  which,  either  usually 
or  naturally  and  inseparably,  depends  up- 
on, appertains  to,  or  follows  another  that 
is  more  worthy.  For  example,  rent  is  usu- 
ally incident  to  a  reversion  (1  Hill,  R.  P. 
243) ;  while  the  right  of  alienation  is 
necessarily  incident  to  a  fee  simple  at  com- 
mon law,  and  cannot  be  separated  by  a 
grant  (1  Washb.  R.  P.  54).  So  a  court 
baron  is  inseparably  incident  to  a  manor, 
in  England.     Kitch,  36;  Co.  Litt  151. 

"All  nominate  contracts  and  all  estates 
known  to  common  law  have  certain  in- 
cidents which  they  draw  with  them  and 
which  it  is  not  necessary  to  reserve  in 
words.  So,  the  costs  incurred  In  a  legal 
proceeding  are  said  to  be  incidental  there- 
ta"    1  Bouv.  L.  D.   (Rawle's  Rev.)   1006. 

It  will  be  seen  from  the  foregoing  def- 
inition and  illustrations,  that  the  distin- 
guishing characteristic  of  an  incident  con- 
sists in  the  fact  that  it  "usually  or  natural- 
ly and  Inseparably  depends  upon,  appertains 
to,  or  follows"  its  principal. 

The  distinction  as  to  what  does  and  what 
does  not  pass  by  incidental  assignment  Is  In 
some  instances  nice  and  difficult  to  draw; 
but  in  order  for  it  to  pass  the  incident  must 
In  a  legal  sense  constitute  a  security  for  the 
debt  and  that  can  hardly  be  predicated  of 
a  mere  collateral  right  of  action  against  a 
public  officer  for  a  quasi  tort  in  failing  to 
discharge  an  official  duty,  although  his  mis- 
conduct may  affect  the  value  of  the  judg- 
ment. 

Accordingly,  the  Supreme  Court  of  Ken- 
tucky, upon  a  similar  state  of  facts,  held 
"that  the  assignment  of  a  judgment  could 
not  operate  to  transfer  the  right  to  recover 
for  such  an  Injury,  for  a  right  to  compensa- 
tion for  such  an  injury  and  the  right  to 
the  judgment  are  separate  and  distinct  rights. 
They  are  separate  and  distinct  not  only  in 
their  origin  and  nature,  but  in  relation  to  the 
persons  against  whom  they  must  be  asserted. 
The  right  to  compensation  for  the  injury  may, 
indeed,  be  said  to  be  incident  to  the  right 
to  the  judgment  in  one  sense,  for  it  must  nec- 
essarily belong  to  the  person  who  was  en- 
titled to  the  judgment  at  the  time  the  injury 
was  done,  but  it  is  clearly  not  such  an  incident 
as  must  necessarily  pass  by  the  assignment  of 
the  judgment"  Com'th,  for,  etc.,  v.  Fuqua,  3 
Litt  (Ky.)  41. 

In  Redmond  t.  Staton  (N.  0.)  21  S.  B.  186, 


It  was  held  that:  "The  clerk  of  the  court 
Is  liable  for  damages  to  a  judgment  creditor 
arising  from  his  failure  to  properly  Index 
the  judgment  so  as  to  render  it  a  lien  on  the 
judgment  debtor's  lands.  The  mere  assign- 
ment of  a  judgment  does  not  carry  with  it 
a  right  of  action  which  has  accrued  to  the 
judgment  creditor  against  tl\e  clerk  of  the 
court  for  his  failure  to  properly  Index  the 
judgp[ient  so  as  to  render  It  a  lien  on  the 
judgment  debtor's  lands."  The  court  then 
cites  with  approval  the  case  of  Timberlake 
V.  Powell  (N.  a)  5  S.  E.  410,  as  analogous 
authority,  where  the  court  says :  "The  pres- 
ent suit  is  not  upon  the  judgment  but  up<» 
an  alleged  independent  liability  incurred  by 
other  tort-feasors.  •  •  •  The  cause  of 
action  is  separate  and  distinct  from  that  In- 
volved in  the  former  adjudication,  and  is 
outside  the  scope  of  the  assignment" 

In  Robinson  v.  Town,  30  Ga.  818,  the  court 
held  that  the  assignment  of  the  judgment 
did  not  pass  any  interest  in  the  money  which 
the  sheriff  had  previously  collected  on  the 
judgment  The  court  at  page  821,  observes : 
"It  was  said  that  the  plaintiffs  could  not 
maintain  the  suit  because  they  had  parted 
with  their  interest  by  the  assignment  They 
did  part  with  their  interest  in  the  further 
enforcement  of  the  judgment  but  not  with 
their  interest  In  their  money  which  the 
sheriff  had  previously  collected.  The  as- 
signee acquired,  and  they  lost  the  right  to 
enforce  the  judgment  as  it  stood  at  the  time 
of  the  assignment ;  that  Is,  the  right  to  col- 
lect what  was  still  due  at  the  time  of  the 
assignment  out  of  the  defendants  In  it 
Money  previously  collected  and  held  by  the 
sheriff  would  not  be  reached  by  the  exercise 
of  the  assignee's  right  of  enforcing  the  judg- 
ment for  such  money  was  the  fruit  of  the 
previous  enforcement  of  the  judgment,  to 
that  extent  Such  money  constituted  a  debt 
due  from  the  sheriff  to  the  plaintiffs,  to  be 
enforced  by  a  role  or  suit  against  him.** 

While  the  Virginia  statute  has  enlarged 
the  rule  of  the  common  law  so  as  to  make 
choses  In  action  assignable,  and  authorizes 
the  assignee  to  maintain  in  his  own  name 
any  action  which  the  original  obligee,  etc, 
might  have  brought  it  does  not  create  new 
causes  of  action,  and  has  no  application  to 
cases  in  which  there  is  no  assignment 

It  would,  in  our  judgment  be  impolitic  to 
extend  the  scope  of  the  statute  by  judicial 
construction,  so  as  to  allow  the  assignment 
of  a  chose  in  action  to  invest  in  the  assignee, 
as  an  incident  a  litigious  right  against  a 
third  party  to  recover  damages  for  an  injury 
which  accrued  prior  to  the  assignment 

The  conclusion  reached  in  this  case  is  not 
in  conflict  with  the  decision  in  National  Val- 
ley Bank  v.  Hancock,  100  Va.  101,  40  S.  B. 
611.  67  L,  R.  A.  728,  93  Am.  St  Rep.  933, 
where  the  court  recognizes  the  established 
general  doctrine  that  a  mere  right  in  litem 
is  not  the  subject  of  incidental  assignment 
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but  enforces  a  qnallflcatlon  of  the  rale  called 
for  by  the  facts  of  the  particular  case.  In 
that  case  the  debtor,  without  consideration, 
in  the  interest  of  his  children,  devested  him- 
self of  property  to  the  prejudice  of  creditors. 
The  diversion  as  to  them  was  void,  and  hence 
they,  or  their  assignees,  had  the  right  to 
follow  the  property  or  its  proceeds  and  sub- 
ject it  to  their  debts  in  the  hands  of  the 
alienee.  The  debtor's  individual  liability 
and  diverted  property  were  securities  for 
the  debt,  and  passed  as  Incidents  to  the  as- 
signment 

The  case  under  consideration  is  wholly 
different  The  effect  is,  not  to  hold  the  debt- 
or or  his  property  liable,  but  to  maintain  an 
action  to  recover  damages  on  an  Individual 
liability  of  a  third  person  to  the  Judgment 
creditor. 

The  Judgment  complained  of  Is  without 
error,  and  must  be  affirmed* 


(104  Va.  Ui) 

NEECB  T.  NEECB  et  aJ. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

14,  1905.) 

1.  Executors— Right  to  Testator's  Title 
Papers. 

Though  the  executor  has  the  right  to  the 
custody  of  the  title  papers  of  his  testator,  the 
parties  in  interest  have  a  right  to  examine 
them. 

2.  Evidence— Adi£ission&— Conduct. 

A  party's  conduct,  indicating  a  belief  In 
the  weakness  of  his  case,  may  be  shown  against 
him  as  an  admission,  subject  to  explanations 
he  may  offer. 

[Ed.  Note. — ^For  cases  ha  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  8  762.] 

3.  Specific  Pebfobmancb— Contract  to  Con- 
vey Land— Possession  and  Improvethents 
BY  Purchaser. 

Where  defendant's  ancestor  took  possession 
of  the  land  under  contract  binding  plaintiff 
to  convey^  the  same,  and  improved  the  same, 
and  continued  in  the  possession  thereof  for 
many  years  \nth  the  acquiescence  of  plaintiff, 
it  was  inequitable  to  refuse  specific  perform- 
ance of  the  contract. 

Appeal  ftrom  Circuit  Court,  DickeuBon 
County. 

Suit  by  James  H.  Neece  against  Margaret 
Neece  and  others.  From  a  decree  dismiss- 
ing the  bill,  plaintiff  appeals.    Affirmed. 

A.  A.  Skeen,  for  appellant  Vicars  ft 
Peery  and  Columbus  Phipps,  for  appellees. 

CARDWELIi,  J.  The  appellant,  complain- 
ant in  the  court  below,  filed  his  bill  In  this 
cause,  alleging  ownership  of  a  boundary  of 
about  40  acres  of  land  situated  on  McClure 
cre^,  in  Dii^enson  county,  and  sought  to 
enjoin  and  did  enjoin  appellees  frcmi  commit* 
ting  divers  trespasses  upon  said  land.  To 
this  bill  appellees,  the  widow  and  children 
of  John  C.  Neece,  deceased,  filed  their  an- 
swer, asked  to  be  treated  as  a  cross^bill, 
charging  that  they  were  the  owners  of  the 
land  in  question,  that  John  C.  Neece  in  his 
lifetime  had  obtained  from  appellant,  a  title 


bond  for  the  land,  and  had  been  put  in  pos- 
session thereof,  and  had  made  valuable 
improvements  thereon,  eta;  the  prayer  of 
the  cross-bill  being  that  appellant  be  required 
to  convey  to  appellees  the  said  land. 

The  answer  of  appellant  to  the  cross-bill 
denied  its  allegations,  but  admitted  that  ap- 
pellant did  verbally  agree  to  let  John  C. 
Neece  have  a  small  piece  of  land  for  a  house 
seat ;  that  John  C.  Neece  built  a  house  upon 
said  small  piece  of  land,  which  house  and 
other  Improvements  in  the  way  of  buildings 
were  afterwards  burned,  whereupon  said 
verbal  agreement  was  annulled  by  like  ver- 
bal agreement,  and  possession  of  said  small 
piece  of  land  was  delivered  back  to  appel- 
lant 

Upon  the  pleadings  and  depositions  taken 
on  behalf  of  both  appellant  and  appellees, 
the  circuit  court  made  its  decree,  appealed 
from,  dissolving  the  injunction  theretofore 
awarded,  and  requiring  appellant  to  convey 
to  appellees  the  land  in  question. 

The  sole  question  presented,  therefore,  Is 
whether  or  not  the  evidence  in  the  record 
justifies  the  decree  complained  of. 

The  facts  disclosed  are  as  follows:  Dur- 
ing the  Civil  War,  or  soon  after  ittf  close, 
John  a  Neece,  as  a  settler,  entered  into 
actual  possession  of  a  tract  of  land,  including 
the  40  acres  in  controversy  in  this  suit;  the 
section  where  the  land  is  situated  being 
covered  by  patents  for  large  areas  held  in 
the  name  of  nonresident  claimants.  He 
cleared  and  cultivated  a  portion  of  the  land, 
lived  upon  it,  and  claimed  it  as  his  own, 
but  some  years  later  moved  to  West  Vir- 
ginia, after  first  trying  without  success  to 
sell  the  land  thus  claimed  by  him  to  his 
neighbors,  and  after  removal  continued  his 
efforts  to  sell  without  avail.  During  the 
absence  of  John  C.  Neece,  one  B.  J.  Long 
had  a  survey  made,  which  embraced  the  land 
in  controversy,  and  soon  afterwards  appel- 
lant made  a  trip,  presumably  to  West  Vir- 
l^nia,  and  upon  his  return  represented  to 
B.  J.  Long  that  he  had  bought  the  land 
claimed  by  John  C.  Neece,  but  had  no  title 
bond  or  other  written  evidence  of  his  pur- 
chase; whereupon  Long,  without  payment 
to  him  of  any  consideration,  executed  to 
appellant  a  quitclaim  deed  to  certain  lands 
embracing  the  40-acre  tract  in  controversy. 
Some  time  after  this  John  C.  Neece  moved 
back  to  Virginia,  found  appellant  in  posses- 
sion of  his  land,  and  obtained  from  him  a 
title  bond  for  the  40  acres  in  controversy, 
or  a  verbal  agreement  to  give  np  or  release 
that  much  of  it,  and  pursuant  thereto  John 
C  Neece  immediately  entered  into  pos- 
session of  the  land,  built  a  substantial  two- 
story  log  house,  two  comcribs,  cleared  and 
fenced  a  considerable  portion  of  the  land, 
and  made  other  permanent  improvements 
thereon.  These  improvements  were  made 
some  8  or  10  years  prior  to  the  year  1900, 
and  John  C.  Neece  lived  on  the  land,  claim- 
ing and  using  it  as  his  own  from*  the  comple- 
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tlon  of  his  dwelling  until  It  was  burned,  a 
short  time  prior  to  his  death,  which  occurred 
in  December,  1900. 

In  the  meantime  John  O.  Neece  had  bought 
another  tract  of  land,  known  as  the  "Keel 
and  Turner  Land,"  on  the  opposite  side  of 
the  creek  from  the  land  in  controversy,  and, 
when  his  house  was  burned,  he  moved  into 
a  small  house  on  this  Keel  and  Turner  tract, 
but  continued  In  the  actual  possession  of 
the  land  in  controversy.  The  upper  por- 
tion of  the  Keel  and  Turner  tract  lay  on  the 
opposite  side  of  the  creek  from  the  land  of 
appellniit  upon  which  he  lived,  and  his  home 
place  extended  down  near  the  house  of  John 
C.  Neece,  which  was  burned.  Two  or  three 
years  before  John  G.  Neece's  death  he  made 
a  verbal  agreement  of  exchange  with  appel- 
lant, by  which  he  was  to  receive  ifrom  appel- 
lant a  small  piece  of  land  containing  five  or 
six  acres  off  the  lower  end  of  appellant's 
land,  adjoining  the  land  in  controversy,  just 
above  and  near  the  house  of  John  0.  Neece, 
and  in  exchange  therefor  John  O.  Neece  was 
to  let  appellant  have  a  piece  of  land  of  like 
size  off  the  upper  end  of  the  Keel  and  Turn- 
er land,  and  near  the  house  of  appellant, 
which  parol  agreement  of  exchange  was, 
after  the  house  of  John  G.  Neece  burned, 
rescinded  by  mutual  consent 

Throughout  the  entire  period  that  the  land 
in  controversy  was  occupied  by  John  C. 
Neece,  his  right  thereto  was  never  questioned 
by  appellant  On  the  contrary,  it  was  sur- 
veyed at  the  Instance  of  John  G.  Neece  In 
the  presence  of  appellant,  with  the  view  of  a 
deed  therefor  being  made  to  him,  and  appel* 
lant  was  heard  to  say  repeatedly,  In  the  pres- 
ence of  disinterested  persons  who  have  testi- 
fied in  this  case,  that  he  was  ready  to  make 
the  deed  to  John  G.  Neece,  his  brother,  at 
any  time,  and  on  one  or  two  occasions  the 
land  was  pointed  out  in  appellant's  presence 
as  the  land  he  was  ready  to  convey  to  John  G. 
Neece  at  any  time.  The  land  was  recognized 
by  all  the  neighbors  as  being  the  land  of  John 
G.  Neece.  He  sold  timber  off  the  land  to  the 
same  sawmilling  firm,  operating  near  by 
appellant's  home,  to  whom  appellant  at  the 
same  time  sold  timber  from  his  own  land, 
and  the  timber  was  cut  and  hauled  by  John 
0.  Neece  from  the  land  in  controversy  to  the 
sawmill,  and  his  right  to  the  timber  so  cut 
and  delivered  was  never  questioned  by  ap- 
pellant although  he  knew  of  it  and  was  a 
frequent  visitor  to  the  sawmill.  Nine  days 
after  the  death  of  John  G.  Neece  appellant 
appeared  with  what  purported  to  be  a  will 
of  John  G.  Neece,  the  existence  of  which  was 
known  only  to  himself  and  one  other,  writ- 
ten at  appellant's  house  in  his  own  hand- 
writing, signed  in  the  same  handwriting, 
witnessed  by  himself  and  one  E.  B.  Jessee 
(who  testified  in  this  case  on  behalf  of  ap- 
pellant), naming  appellant  as  executor  of  the 
will,  and  in  which  the  Keel  and  Turner  land 
of  John  G.  Neece  was  disposed  of,  but  no  men- 
tion was  mode  of  the  land  here  in  controver- 
sy ;  and  appellant  sought  to  have  the  widow 


and  helra  of  John  O.  Neece  sign  a  writing 
agreeing  to  the  probate  and  recordation  of  the 
will  without  contest  which  they  declined  to 
do.  When  asked  by  the  widow  and  heirs 
why  the  land  in  controversy  was  not  men- 
tioned in  said  will,  appellant  then  and  for 
the  first  time  made  the  claim  that  this  40- 
acre  tract  was  the  land  which  he  was  to  ex- 
change with  John  G.  Neece  for  the  5  or  <l 
acres  off  of  the  Keel  and  Turner  land,  and 
that  the  contract  of  exchange  had  been  re- 
scinded before  John  G.  Neece's  death.  This 
pretended  will  was  afterwards  offered  by 
appellant  for  probate  in  the  county  court  of 
Dickenson  county,  and  he  and  B.  B.  Jessee 
were  examined  as  witnesses  touching  the 
same;  but  the  court  refused  to  admit  the 
paper  to  probate  as  the  will  of  John  G.  Neece, 
deceased.  Thus  a  cunningly  devised  scheme 
on  the  part  of  appellant  to  put  John  G.  Neece, 
deceased.  In  the  attitude,  jnat  before  his 
death,  of  making  no  claim  to  the  land  in  con- 
troversy, and  to  which  he  (appellant)  was 
not  heard  theretofore  to  make  a  claim,  prov- 
ed  unavailing. 

Belle  Neece,  a  daughter,  and  Margaret 
Neece,  the  widow,  of  John  C.  Neece,  testify 
that  John  G.  Neece  had  a  title  bond  for  the 
land  from  appellant  and  the  first-named  wit- 
ness says  that  her  father  so  stated  in  the 
presence  of  appellant  to  which  statement 
he  made  no  dissent  These  witnesses  are 
corroborated  touching  the  title  bond  by  a 
witness  introduced  on  behalf  of  appellant 
Margaret  Neece,  the  widow,  and  Louisa  Hol- 
brook,  another  daughter,  of  John  G.  Neece, 
testify  that  while  preparations  were  being 
made  tor  his  burial,  they  were  looking  over 
some  title  papers  found  in  his  clothes,  when 
appellant  appeared,  took  possession  of  all 
these  papers  exc^t  one,  and  also  of  the 
clothes  containing  other  title  papers  of  the 
dcSceased,  and  they  were  never  afterwards  re- 
turned by  him  or  seen  by  any  member  of  the 
family  of  John  G.  Neece. 

This  testimony  touching  the  conduct  of 
appellant  concerning  the  title  papers  held  by 
John  G.  Neece  is  upcontroverted  by  appel- 
lant himself,  who  testified  on  his  own  behalf 
touching  other  matters  in  dispute. 

As  contended  for  by  appellant,  an  execu- 
tor named  in  a  valid  will  has  the  right  to  the 
custody  of  the  title  papers  belonging  to  his 
testator ;  but  there  is  neither  law  nor  reason 
for  the  parties  in  interest  being  denied  the 
right  to  see  and  examine  such  papers. 

In  general,  a  party's  conduct,  so  far  as  it 
indicates  his  own  belief  in  the  weakness  of 
his  cause,  may  be  used  against  him  as  an 
admission,  subject  of  course,  to  any  explana- 
tions he  may  be  able  to  make  removing  that 
significance  from  his  conduct  In  particular, 
''falsehood  is  a  badge  of  fraud,  and  a  case 
which  is  sought  to  be  supported  by  means  of 
deception  may  prima  facie,  until  the  con- 
trary be  shown,  be  taken  to  be  a  bad  and  dis- 
honest case ;  and  this  applies  equally  to  civil 
and  criminal  cases.  •  ♦  •  So,  also,  the 
attempt  to  suppress  evidence  by  intimidate' 
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Ing  or  remoYing  witnesses  is  admissible,  as 
having  *a  tendency  to  show  consciousness  in 
him  of  title  in  the  opponent'  Concealing 
or  destroying  evidential  material  is  likewise 
admissible;  in  particular  the  destruction 
[spoliation]  of  documents,  as  evidence  of  an 
admission  that  their  contents  are  as  alleged 
by  the  opponents."  1  Greenleaf,  Ev.  (16th 
Ed.)  p.  325,  fi  196. 

The  circumstances  proven,  aside  from  the 
direct  proof  on  the  subject,  warrant  the  pre- 
sumption that  when  John  C  Neece  returned 
■from  West  Virginia  and  found  appellant  in 
possession  of  this  land,  with  a  quitclaim  deed 
therefor  from  an  outsider  for  which  no 
consideration  whatever  was  paid,  a  dispute 
arose  between  them  as  to  their  rights,  and 
that  by  way  of  a  settlement  of  the  dispute 
appellant  agreed  to  and  did  execute  to  John 
C.  Neece  a  title  bond  for  the  40-acre  parcel 
here   in   question. 

But,  if  it  could  be  conceded,  even  for  the 
sake  of  argument,  that  the  evidence  is  in- 
sufficient to  establish  the  fact  that  John  G. 
Neece  had  a  title  bond  for  the  land  in  dispute, 
it  clearly  shows  that  he  was  in  the  posses- 
sion of  the  land  for  a  number  of  years  under 
contract  or  agreement  so  far  executed  that 
it  would  be  a  fraud  upon  his  rights  to  now 
refuse  an  enforcement  of  such  contract  or 
agreement 

It  is  not  controverted  that  improvements 
amounting  in  value  to  $300  or  $400  were  put 
upon  the  land  by  John  C.  Neece ;  nor  that  a 
division  line  was  run  by  a  competent  sur- 
veyor at  the  instance  of  John  G.  Neece  and  in 
the  presence  of  appellant,  so  that  "they  would 
k'now  how  to  make  the  deed";  nor  that  on 
another  occasion,  when  appellant,  as  well  as 
John  G.  Neece,  was  present,  the  latter  point- 
ed out  to  a  disinterested  witness  testifying  in 
this  case  the  lines  of  the  40-acre  tract  as  the 
land  owned  by  him,  and  that  appellant  made 
no  claim  whatever  to  the  land.  It  is  clearly 
proved,  also,  by  several  witnesses,  that  on 
several  occasions  appellant  told  John  O. 
Neece,  in  the  presence  of  these  witnesses, 
that  he  was  ready  to  make  him  a  deed  for 
the  land  at  any  time,  without  a  suggestion 
that  he  had  not  been  fully  paid  therefor,  and 
whereby  it  necessarily  follows  that  the  con- 
sideration for  the  land  had  been  fully  paid. 

In  addition  to  the  facts  and  circumstances 
stated  as  going  to  discredit  appellant  and  at 
least  one  of  his  principal  witnesses  in  this 
cause  (E.  B.  Jessee),  the  appellant  stands 
impeached  in  this  record  by  the  testimony 
of  five  reputable  citizens  of  Dickenson  coun- 
ty. 

The  claim,  set  up  by  appellant  that  the 
land  he  was  to  let  John  G.  Neece  have  in  ex- 
change for  5  or  6  acres  of  the  Keel  and  Turn- 
er tract  afterwards  rescinded,  was  the  40- 
acre  tract  in  controversy,  and  included  John 
C.  Neece's  house  site,  was  clearly  an  after- 
thought, absurd  on  its  face,  and  plainly  had 
its  origin  in  a  fraudulent  design  to  ta^e  ad- 
vantage of  the  death  of  John  C.  Neece  and  a 


supposed  inability  on  the  part  of  his  widow 
and  children  to  defend  their  right  to  the  land. 
We  are  of  opinion  that  the  proofs  in  the 
cause  fully  justify  the  decree  of  the  circuit 
court,  and  therefore  it  is  affirmed. 

'***^**  (128  Ga.  877) 

SMITH  v.  GITT  OF  ATIiANTA 
(Supreme  Gourt  of  Georgia.    Aug.  6,  1005.) 

MUNICIPAIi        COBPOBATIONS  —  GfiDINiLNGEB  -  - 

Notice  of  Introduction. 

A  provision  in  a  city  charter  that  notice 
of  the  Introduction  of  an  ordinance  "shall  be 
published  at  least  as  many  as  ten  days  before 
the  adoption  of  such  ordinance"  is  satisfied  by 
a  publication  one  time  at  least  10  days  prior  to 
the  adoption  of  the  ordinance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Gent.  Dig.  Municipal  Gorporations,  {  243.] 

(Syllabus  by  the  Gourt.) 

Error  from  Superior  Gourt,  Fulton  Goun- 
ty;  J.  H.  Lumpkin,  Judge. 

Affidavit  of  Illegality  on  levy  of  execution 
by  the  city  of  Atlanta  against  J.  N.  Smith. 
From  an  order  striking  the  affidavit,  Smith 
brings  error.    Afiirmed. 

B.  M.  A  O.  F.  MitcheU,  for  plaintiff  in 
error.  J.  L.  Mayson  and  W.  P.  Hill,  for  de- 
fendant in  error. 

OOBB,  J.  An  execution  in  favor  of  the 
dty  of  Atlanta  against  Smith  for  an  amount 
claimed  to  be  due  as  an  assessment  upon 
a  described  lot  of  land,  the  property  of  the 
defendant  in  execution,  was  levied  upon  the 
property,  and  an  affidavit  of  illegality  Inter- 
posed, and  the  papers  returned  to  the  supe- 
rior court  of  Fulton  county  for  trial.  The 
affidavit  set  up  numerous  grounds  of  Illegali- 
ty, and  when  the  case  came  on  for  trial  the 
court,  on  motion  of  counsel  for  the  city, 
struck  the  affidavit^  and  the  defendant  in 
execution  excepted.  Only  one  ground  in  the 
affidavit  was  urged  in  this  court,  and  there- 
fore our  discussion  will  be  limited  to  this 
ground.  The  charter  of  Atlanta  requires 
that,  "after  the  first  reading  of  an  ordinance 
providing  for  a  sewer,  a  notice  of  the  intro- 
duction of  the  same  shall  be  published  in 
one  or  more  of  the  daily  papers  of  the  city." 
The  contents  of  the  notice  are  provided  for 
in  the  charter,  and  it  Is  required  that  the  "no- 
tice shall  be  published  at  least  as  many  as 
ten  days  before  the  adoption  of  such  ordi- 
nance"; and  the  charter  distinctly  declares 
that  a  substantial  compliance  with  the  re- 
quirement as  to  notice  shall  be  sufficient 
Anderson's  Gode  of  Atlanta,  18,  §  46;  Acts 
1889,  p.  958.  The  ordinance  in  question  was 
Introduced  on  November  16,  1903.  The  no- 
tice required  was  first  published  in  a  daily 
paper  of  the  city  issued  on  November  17th, 
and  appeared  in  10  issues  of  the  paper  Im- 
mediately following  that  date.  November 
22d  was  Sunday.  It  was  contended  that 
the  charter  required  that  notice  shall  be  pub- 
lished for  10  consecutive  days,  exclusive  of 
Sunday,  and  that  the  publication  was  there- 
fore insufficient  The  ordinance  was  finally 
adopted  on  December  7th.    The  case  turns 
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upon  the  proper  construction  to  be  placed 
upon  the  words  "at  least  as  many  as  ten 
days  before  the  adoption  of  such  ordinance." 
It  is  said  that  the  use  of  the  word  "many** 
carries  with  it  the  idea  of  continuous  pub- 
lication as  to  the  days,  whereas  if  the  word 
"much**  had  been  used,  a  different  construc- 
tion may  have  been  placed  upon  the  pro- 
vision. We  cannot  concur  in  this  view.  The 
purpose  of  the  charter  was  to  give  notice 
to  those  interested  In  the  passage  of  the  or- 
dinance at  least  10  days  before  it  was  passed 
that  such  an  ordinance  was  under  considera- 
tion. In  other  words,  the  10  days  was  the 
time  the  party  was  allowed  to  Investigate 
the  matter  after  it  was  brought  to  his  knowl- 
edge that  a  proceeding  affecting  his  property 
would  be  passed  upon  by  the  city  authorities. 
He  was  entitled  to  notice  10  days  before  the 
action  was  taken;  but  he  was  not  entitled 
to  notice  every  day  for  10  days.  Such  a  con- 
struction of  the  ordinance  is  possible  with- 
out doing  violence  to  any  of  the  words  used, 
is  a  more  reasonable  construction  than  the 
one  contended  for  by  the  plaintiff  In  error, 
and  is  in  line  with  prior  rulings  of  this  court 
where  similar  provisions  were  under  con- 
struction. See  Mayor  v.  Finney,  54  Ga.  318 
(3);  Montford  v.  Allen,  111  Ga.  18,  36  S.  B. 
306  (1). 

Judgment  afltaned.  All  the  Justices  con- 
curring, except  SIMMONS,  O.  J.,  absent,  and 
LUMPKIN,  J^  disqualified. 


(128  Oft.  784) 

ATWOOD  v.  HIRSOH  BROS. 
(Supreme  Court  of  Georgia.    Aug.  3,  1905.) 

JUDOlfENT— ReVIVAI/— SeBVICB  OF  PbOCESS. 

Civ.  Code  1895,  fi  5381,  which  requires  a 
writ  of  scire  facias  to  "be  served  by  the  sheriff 
of  the  county  in  which  the  party  to  be  notified 
may  reside,  twenty  days  before  the  sitting  of 
the  court,"  contemplates  personal  service.  Serv- 
ice by  leaving  a  copy  at  the  most  notorious 
place  of  abode  of  the  defendant  is  not  sufficient 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  30. 
Cent.  Dig.  Judgment,  8  1621.] 

(Syllabus  by  the  Court.) 

Brrt^  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Proceedings  by  Hirsch  Bros,  against  J.  A. 
Atwood  to  revive  a  dormant  judgment 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Reversed. 

Wm.  L.  Gignilliatt  and  Spencer  B.  At- 
kinson, for  plaintiff  in  error.  Candler  & 
Thomson  and  Thomson  A  Hirsch,  for  defend- 
ants in  error. 

FISH,  P.  J.  mrsch  Bros,  sued  out  a  scire 
facias  to  revive  a  dormant  judgment  It 
was  served  upon  the  defendant  by  "leaving 
a  copy  at  his  most  notorious  place  of  abode." 
After  return  of  service  had  been  made,  and 
at  the  first  term  of  the  court,  the  defendant 
appeared  and  moved  the  court  to  dismiss 
the  scire  facias,  upon  the  ground  that  it  had 
not  been  served  upon  him  personally.    The 


^udge  overruled  the  motion,  and  the  defend- 
ant excepted. 

Civ.  Code  1895,  §  5381,  provides  that  a 
scire  facias  to  revive  a  dormant  judgment 
**shall  be  served  by  the  sheriff  of  the  county 
in  which  the  party  to  be  notified  may  reside, 
twenty  days  before  the  sitting  of  the  court," 
etc.  No  particular  method  of  service  is  pre- 
scribed. "The  general  rule  in  regard  to 
service  of  process  or  legal  notice  is  that  it 
must  be  served  personally  on  the  party  or 
the  individual  in  question,  unless  some  other 
mode  is  especially  provided  for  that  purpose 
by  statute,  or  has  been  otherwise  established 
by  long  and  recognized  practice  to  the  con- 
trary." 19  Bnc.  PI.  &  Pr.  614,  620.  This 
rule  was  cited  approvingly  in  Baldwin  v. 
Baldwin,  116  Ga.  472,  42  S.  E.  727,  where 
Chief  Justice  Simmons  said:  "The  Code  pro- 
vides for  notice  to  the  defendant  [in  a  pro- 
ceeding for  alimony],  and  the  defendant 
himself  must  be  served  with  notice,  before 
the  court  can  acquhre  Jurisdiction  to  pro- 
ceed with  the  case.  If  the  Legislature  de- 
sires to  make  some  other  method  of  service 
sufficient,  substituted  service  may  be  pro- 
vided for  by  statute,  as  has  been  done  in 
ordinary  suits.  In  the  absence  of  such  a 
statutory  iwrovision,  service  by  leaving  a 
copy  of  the  petition  at  the  defendant's  most 
notorious  place  of  abode  is  not  sufi9cient 
Indeed,  It  amounts  to  no  service  at  all." 
Section  2743  of  the  Civil  Code  of  1895,  which 
provides  the  method  of  foreclosure  of  mort- 
gages on  realty,  declares  that  "the  court 
shall  grant  a  rule  directing  the  principal.  In- 
terest, and  costs  to  be  paid  into  court  on  or 
before    the    first   day    of    the    next   term, 

•  *  •  which  rule  shall  be  published  once 
a  month  for  four  months,  or  served  on  the 
mortgagor,  or  his  special  attorney,  at  least 
three  months  previous  to  the  time  at  which 
the  money  is  directed  to  be  paid  into  court" 
In  the  case  of  Hobby  v.  Bunch,  83  Oa.  1,  10 
S.  E.  113,  20  Am.  St  Rep.  301,  the  court 
construes  the  meaning  of  the  word  "serv- 
ed," as  employed  in  the  section  of  the  Code 
last  quoted,  to  be  personal  service,  and  not 
service  by  leaving  a  copy  at  the  residence 
of  the  defendant  In  that  case  Chief  Justice 
Bleckley  said:  "But  the  only  service  which 
the  sheriff  could  legally  make,  and  the  only 
service  effected  less  than  four  months  be- 
fore the  term  of  the  court  at  which  the  Judg- 
ment of  foreclosure  was  rendered  which 
could  be  valid  would  be  personal  service. 
Service  by  leaving  a  copy  at  the  defendant's 
residence   is   unauthorized  and  Insufiicient 

•  ♦  ♦  Were  the  sheriff  to  leave  It  at  his 
own  residence,  and  return  that  he  had  done 
so,  and  thereby  served  the  defendant,  the 
service  would  be  quite  as  good  as  that  which 
was  returned  In  this  instance^' — citing  Dykes 
V.  McCIung,  74  Ga.  382,  and  Meeks  v.  John- 
son, 76  Ga.  630. 

Section  5382  of  the  Civil  Code  of  1895. 
which  provides  the  method  of  service  by  pub- 
lication upon  nonresidents  against  whom  dor- 
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mant  judgments  are  sought  to  be  revived, 
concludes  with  this  language:  "Which  serv- 
ice shall  be  as  efifectual  in  all  cases  as  it 
the  defendant  or  person  to  be  notified  has 
been  personally  served."  This  would  seem 
to  indicate  that  the  legislative  interpreta- 
tion of  the  act  providing  for  service  within 
the  state  was  that  such  service  should  be 
personal.  But  it  is  contended  by  the  defend- 
ant in  error  that  a  writ  of  scire  facias  is  in 
the  nature  of  an  action  at  law,  that  it  ''ask 
sumes  all  the  forms  and  attributes"  of  such, 
and  therefore  comes  under  the  provisions  of 
Civ.  Code  1895,  §  4985,  which  describes  the 
mode  of  service  in  this  state  in  actions  com- 
menced by  petition;  it  being  permissible, 
under  that  section,  to  perfect  service  by 
leaving  "a  copy  at  the  defendant's  resi- 
dence." In  answer  to  this  contention  we 
cite  Civ.  Code  1895,  S  5380:  "Scire  facias  to 
revive  a  judgment  Is  not  an  original  action, 
but  the  continuation  of  the  suit  in  which 
the  judgment  was  obtained."  And  to  com- 
bat the  argument  that,  since  scire  fadas 
is  but  the  continuation  of  the  suit  in  which 
the  judgment  was  obtained,  and,  personal 
service  not  being  required  in  the  original 
action,  it  should  not  be  required  there,  we 
say  that  neither  is  20  days*  notice  necessary 
in  order  to  bring  the  defendant  into  court 
in  the  orignal  action,  yet  by  the  plain  letter 
of  the  law  it  is  in  scire  facias  indispensa- 
ble. The  refusal  to  dismiss  the  scire  facias 
was  error. 

Judgment  reversed.    All  the  Justices  con- 
cmring;  except  SIMMONS,  C.  J.,  absent 


023  Ga.  867) 

OHATFIEM)  V.  CLARK. 
(Supreme  Court  of  Georgia.  Aug.  5,  1905.) 

1.  Injunction— Enforcement  of  Disposses- 
80BT  Wabbant— Death  of  One  Defend- 
ant. 

C.  filed  an  application  to  enjoin  A.  and  B. 
from  dispossessing  him  under  a  dlspossessory 
warrant  sued  out  by  them  jointly.  A  restrain- 
ing order  was  granted,  and  before  hearing  on 
the  application  for  injunction  B.  died,  and  C. 
moved  to  postpone  the  case  until  parties  could 
be  made.  Held,  that  the  interlocutory  hearing 
could  properly  proceed  to  determine  the  ques- 
tion whether  A.  should  be  enjoined,  notwith- 
standing the  death  of  B. 

2.  Same— Parties. 

One  in  possession  of  real  property,  having 
no  title  thereto  or  interest  therein,  but  occupy- 
ing merely  the  relation  of  an  agent  or  caretaker 
of  the  premises  for  the  owner,  cannot  in  his  own 
name  institute  an  action  to  enjoin  a  proceeding 
sued  out  against  such  agent  as  a  tenant  of  an- 
other. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Pike  County; 
B.  J.  Reagan,  Judge. 

Action  by  Maria  Chatfleld  against  Will 
Clark  and  Ida  Clark.  Judgment  for  defend- 
ant, after  the  death  of  Ida  Clark.  Plaintiff 
brings  error.    AfBrmed. 

Clark  and  his  wife,  Ida,  claimed  title  to  a 
house  and  lot  in  Barnesvilleb  and  sued  out 


a  dlspossessory  warrant  to  evict  Maria  Chat- 
fleld as  a  tenant  holding  over.  Maria  Chat- 
fleld filed  a  petition  praying  that  the  Clarks 
be  enjoined  from  prosecuting  the  dispossess 
sory  warrant  Clark's  wife  died  before  the 
hearing,  and  when  the  injunction  case  was 
called  the  plaintiff  moved  for  a  continuance 
until  the  legal  representative  of  Clark's 
wife  could  be  made  a  party.  This  motion 
was  denied.  At  the  hearing  it  appeared  that 
the  Clarks  had  a  deed  to  the  property  in 
controversy  from  Jeff  Walker,  who  had  died 
since  making  the  deed;  that  before  his  death 
he  had  promised  to  give  Maria  Chatfleld  the 
rent  of  the  house  for  services  rendered  to 
him;  and  that  after  his  death  his  son  and 
sole  heir  had  asked  her  to  take  care  of  the 
place  and  live  in  the  house  until  he  returned 
home.  The  plaintiff  attacked  the  deed  to 
the  Clarks  on  the  ground  that  Jeff  Walker 
was  not  of  sound  mind  when  he  made  it 
On  this  question  the  evidence  was  conflicting. 
It  was  also  shown  that  Clark  was  insolvent 
and  that  Maria  Chatfleld  was  unable  from 
poverty  to  give  bond  in  the  dlspossessory 
warrant  proceeding.  The  judge  refused  to 
grant  an  injunction,  and  Maria  Chatfleld  ex- 
cepted, assigning  error  also  upon  the  refusal 
to  grant  a  continuance. 

W.  W.  Lambdln,  for  plaintiff  in  error.  J. 
M.  Smith  and  A,  A.  Murphey,  for  defendant 
in  error. 

COBB,  J.  1.  "It  is  a  principle  of  equity 
that  the  death  of  one  defendant  only  abates 
the  proceeding  quoad  him."  Howard  v. 
Bank,  R.  M.  Charlt  216.  If  the  suit  is  of 
such  a  character  that  it  Is  possible  to  make 
a  flnal  decree  against  the  surviving  party,  Xt 
is  not  necessary  to  revive  the  suit  against 
the  legal  representative  of  the  deceased 
party;  but  the  rule  is  otherwise  where  the 
deceased  defendant  is  a  necessary  party  to 
the  determination  of  the  controversy.  5  Bnc 
PI.  &  Prac.  840.  As  the  dlspossessory  war- 
rant was  sued  out  jointly  by  the  Clarks, 
claiming  to  be  joint  owners  of  the  property, 
and  the  present  petition  was  an  application 
to  enjoin  that  proceeding,  no  flnal  decree 
could  be  properly  rendered  in  the  present 
case  until  the  legal  representative  of  Ida 
Clark  was  made  a  party.  But  the  death  of 
Ida  Clark  and  the  abatement  of  the  suit  as  to 
her  would  iN>t  be  a  sufficient  reason  to  post- 
pone a  hearing  of  the  application  for  an  in- 
jimction,  where  the  surviving  husband  was 
seeking  to  revoke  a  restraining  order  which 
had  been  granted  as  to  him.  The  restrain- 
ing order  was  granted  against  both  the  hus- 
band and  the  wife.  It  was  still  in  force 
against  the  husband,  notwithstanding  the 
death  of  the  wife;  and,  while  the  case  as  to 
parties  was  not  ripe  for  final  decree,  there 
was  no  good  reason  why  the  surviving  de- 
fendant, who  was  still  restrained  by  an  order 
of  the  court,  should  not  have  the  right  to  be 
heard  on  the  question  as  to  whether  the  re- 
straining order  should  be  continued  in  force 
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as  to  him.  Nothing  done  at  this  hearing 
would  bind  in  any  way  the  legal  representa- 
tive or  heirs  of  Ida  Clark,  who  were  no 
^Mirties  to  the  proceeding,  and  the  surviving 
husband  had  the  right  to  ask  that  the  re- 
straining order  as  to  him  be  dissolved,  in 
Drder  that  he  might  assert  whatever  rights 
he  had  in  the  dispossessory  warrant  pro- 
ceeding. Whether  the  death  of  Ida  Clark 
would  abate  the  dispossessory  warrant  at 
the  stage  of  the  case  at  which  the  injunction 
was  granted,  we  need  not  now  determine; 
but  we  have  no  doubt  that  the  surviving 
husband  had  the  right  to  insist  on  a  hearing 
of  the  application  to  dissolve  the  restraining 
order,  notwithstanding  the  death  of  his  wife. 

2.  The  plaintifr  was  only  an  agent  of  one 
claiming  to  be  the  owner.  She  had  no  in- 
terest in  the  property,  either  as  tenant  or 
otherwise.  18  Am.  A  Eng.  Enc  Law  (2d 
Ed.)  166.  She  was  a  mere  caretaker.  Her 
possession  was  the  possession  of  her  princi- 
pal, and  upon  his  possession  she  could  defend 
against  the  dispossessory  warrant;  and,  if 
the  ownership  of  the  principal  and  her  pos- 
session in  his  behalf  were  established,  the 
dispossessory  proceeding  of  the  Clarks  would 
fail.  Of  course,  if  she  entered  nnder  the 
Clarks,  or,  after  entering,  the  relation  of 
landlord  and  tenant  arose  between  them, 
she  could  not  dispute  their  title  and  defeat 
the  dispossessory  warrant  by  showing  title 
in  another.  But,  if  she  were  a  mere  agent 
or  caretaker,  having  no  beneficial  interest  in 
the  property,  she  certainly  has  no  standing  in 
a  court  of  equity  as  a  plaintilT  in  her  own 
name  seeking  to  enjoin  a  proceeding  brought 
by  others  who  claim  to  own  the  property. 
See,  in  this  connection,  Cunningham  ▼.  El- 
liott, 92  Ga.  159,  18  S.  E.  365;  2  High,  InJ. 
(3d  Ed.)  8  1547.  Her  rights  were  purely  de- 
fensive. She  could  not  become  the  actor; 
such  a  position  being  one  which  the  law 
authorizes  only  her  principal  to  assume. 
Had  it  appeared  that  the  plaintiff  had  title 
to  the  property,  or  claimed  possession  in  her 
own  right,  a  different  question  would  have 
been  presented.  See,  in  this  connection,  Gil- 
more  V.  Wells,  78  Ga.  197;  Brooks  v.  Stroud, 
111  Ga.  875,  36  S.  E.  960;  Brown  v.  Watson, 
115  Ga,  592,  41  S.  E.  998;  Johnson  v.  Throw- 
er. 117  Ga.  1009,  44  S-  E.  846.  It  appearing 
from  the  uncontradicted  evidence  that  the 
plaintiff  was  at  most  a  mere  agent  or  care- 
taker for  another,  and  bad  no  interest  in 
the  property.  It  was  not  error  to  deny  the 
injunction. 

Judgment  aflAnned.  All  the  Justices  con- 
curring, except  SIMMONS,  C.  J.,  absent 


023  Oa.  764) 

CITY  OP  SYLVANIA  v.  HILTON. 

(Supreme  Court  of  Georgia.    Aug.  4,  1905.) 

1.  Municipal  Corporations— Fibe  Limits- 
Construction  OF  Ordinance. 

If  a  municipal  ordinance  prohibiting  build- 
ings of  a  certain  character  from  beins  erected 
within  prescribed  fire  limits  is  not  cleart  but 


of  ambiguous  or  doubtful  meaning,  It  Is  compe- 
tent to  show  what  has  been  the  ordinary  con- 
struction placed  upon  it  by  the  municipal  au- 
thorities, in  order  to  aid  in  its  proper  construc- 
tion; but,  if  the  meaning  of  an  ordinance  is 
plain  and  unambiguous,  the  fact  that  it  may 
have  l>een  repeatedly  violated  without  objection 
on  the  part  of  the  municipal  officers  will  not 
alter  its  meaning,  or  furnish  any  defense  to  one 
who  afterwards  violates  it. 
2.  Same— Nature  of  Building. 

A  buildine  constructed  by  erecting  a  wood- 
en frame,  and  covering  it  on  the  outiide  with 
sheets  of  corrugated  iron,  the  interior,  includ- 
ing the  flooring,  ceiling,  etc,  being  entirely  of 
wood,  does  not  meet  the  requirements  of  a  mu- 
nicipal ordinance  which  declares  that  within 
certain  fire  limits  all  buildings  shall  be  con- 
structed of  brick,  stone,  or  other  incombustible 
material,  and  covered  with  tin  or  metallic  or 
fireproof  roofing. 

[Ed.  Note. — For  cases  in  point,  see  toL  SO, 
Cent  Dig.  Municipal  Corporations,  IS  1833, 
1334.] 

8.  Injunction— Entoboeiient  of  Ordinance. 

It  was  error  to  grant  an  injunction  against 
municipal  officers  to  prevent  them  from  en- 
forcing such  ordinance  against  the  building  of 
a  structure  such  as  that  described  in  the  pre- 
ceding headnote. 
4.  Same— Adequate  Rembdt. 

In  so  far  as  the  ordinance  is  criminal  in  its 
nature,  the  owner  of  the  house  being  built  can 
assert  his  rights  by  defense  against  a  prosecu- 
tion under  such  ordinance. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Screven  Coun- 
ty; B.  Ia  Rawlins,  Judge. 

Action  by  L.  H.  Hilton  against  the  dty 
of  Sylvanla.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

L.  H.  HUton  filed  his  equitable  petition 
against  the  mayor  and  council  and  marshal  of 
the  city  of  Sylvanla,  alleging  as  follows:  Un- 
der tiie  act  of  February  20,  1875  (Acts  1875,  p. 
186),  the  town  of  Sylvanla,  which  had  been 
chartered  under  the  general  law  of  the  state 
and  located  in  the  county  of  Screven,  was  re- 
incorporated, to  be  governed  and  controlled  by 
sections  774  to  797  inclusive  oi  the  Code  (now 
sections  684  to  710  of  the  Political  0>de  of 
1895);  and  under  an  act  of  the  Legislature 
approved  December  12,  1902  (Acts  1902,  pp. 
636»  637),  it  was  made  the  city  of  Sylvanla, 
the  laws  and  ordinances  of  the  town  being 
left  in  force  and  made  applicable  to  the  city. 
On  January  7,  1897,  the  main  business  block 
and  business  portion  of  the  town  was  de- 
stroyed by  fire,  and  immediately  thereafter, 
on  January  13th,  an  ordinance  was  passed 
of  which  the  following  are  the  material  por- 
tions: 

"An  ordinance  to  prescribe  the  Are  limits  of 
the  town  of  Sylvanla,  to  prevent  the  erec- 
tion of  wooden  buildings  therein,  and  for 
other  purx)oses. 

**Section  1.  The  common  council  of  the 
town  of  Sylvanla  do  ordain  that  from  and 
after  the  passage  of  this  ordinance,  the  fire 
limits  of  said  town  shall  be  the  space  em- 
braced within  the  following  territory,  to  wit: 
[Describing  it]. 

'*Sec.2.  Be  it  further  ordahaed  that  all 
buildings  hereafter  to  be  erected  within  said 
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lire  limits  on  said  lots  and  dosed  street  shall 
be  constructed  of  brick,  stone,  or  other  in- 
combustible substance  or  material,  and  cot- 
ered  with  tin  or  metallic  or  fireproof  roofing: 
provided,  it  shall  and  may  be  lawful  to  repair 
any  wooden  building  now  erected  on  said 
lots  or  closed  streets,  or  to  build  any  bam, 
stable,  or  other  outbuilding  und»  any  shel- 
tered or  covered  roof  now  standing,  with  the 
permit  of  the  mayor. 

"Sec.  8.  Be  it  further  ordained  that  no 
wooden  building  shall  be  erected  on  the  lots 
adjacent  to  said  fire  limits,  except  by  spe- 
cial permit  of  the  mayor,  who  shall  examine 
the  locality  upon  which  it  is  sought  to  erect 
said  wooden  building,  and  determine  wheth- 
er the  erection  thereof  will  endanger  other 
buildings  nearby. 

"Sec  4.  Any  person,  erecting  or  attempt- 
ing to  erect  any  wooden  building  in  violation 
of  this  ordinance,  shall  be  punished  by  a  fine 
not  less  than  $5.00,  nor  more  than  IfiO.OO, 
and  imprisoned  not  more  than  thirty  days, 
in  the  discretion  of  the  mayor,  and  for  the 
second  oflfense  said  parties  shall  be  fined  not 
less  than  $10.00,  nor  more  than  $100.00,  and 
imprisoned  not  more  than  thirty  days. 

"Sec.  5.  Be  it  further  ordained  that  any 
buildinjs  erected  in  violation  of  this  ordi- 
nance shall  be  deemed  a  nuisance;  -and  if 
the  party  erecting  or  causing  same  to  be 
erected,  or  who  erected  the  same,  shall  fail 
or  refuse  to  have  the  same  removed  after 
being  duly  notified,  the  mayor  shall  cause 
the  same  to  be  removed  by  the  marshal  at 
the  expense  of  such  party." 

Tlie  plaintiff  alleged  that  the  purpose  and 
intention  of  the  ordinance  was  to  require 
buildings  thereafter  erected  in  the  fire  limits, 
if  framed  or  constructed  of  wooden  mate- 
rial, to  be  covered  on  the  outside  with  some 
incombustible  material  or  substance,  such  as 
tin  or  iron,  and  that  such  construction,  from 
the  passage  of  the  ordinance  to  within  a  few 
days  prior  to  the  filing  of  the  petition,  had 
been  placed  on  the  ordinance  by  the  mayor 
and  council,  by  permitting  and  allowing  a 
number  of  buildings  to  be  erected  within  the 
fire  limits  since  the  ordinance  was  passed. 
Two  persons,  one  of  whom  was  a  member 
of  the  council,  were  preparing  to  erect  build- 
ings to  be  framed  of  wood  covered  with  sheet 
iron,  and  the  mayor  and  council  were  not 
making  any  effort  to  prevent  this*  and  never 
contended  that  such  buildings  were  prohibit- 
ed by  the  ordinance  until  very  recently,  when 
plaintiff  was  about  to  erect  a  small  restaur- 
ant within  the  fire  limits,  to  be  so  framed  of 
wooden  material  and  covered  on  the  outside 
with  corrugated  iron,  an  Incombustible  ma- 
terial or  substance.  The  restaurant  which 
was  being  erected  was  to  be  leased  to  a 
colored  woman,  which  met  with  the  disap- 
proval of  the  mayor  and  council,  and  for 
that  reason  alone  they  were  endeavoring  to 
prevent  him  from  erecting  the  building.  On 
March  Q,  1905,  at  a  called  meeting,  and  with- 
out notice  to  him  or  giving  him  a  chance 


to  be  heard,  they  had  passed  an  ordinance 
declaring  the  building  to  be  a  nuisance,  and 
orderlDg  it  to  be  removed  immediately,  and 
served  notice  upon  him  that  unless  he  remov- 
ed it  they  would  cause  it  to  be  done.  In  Feb- 
ruary, 1905,  the  marshal,  under  order  of  the 
mayor,  arrested  him  for  violating  the  ordi- 
nance, and  without  a  trial  imposed  a  fine 
of  $10  <m  him,  to  which  sentence  he  had  en- 
tered an  appeal  to  council  as  provided  by  the 
ordinances.  Section  4  of  the  ordinance  under 
which  the  fine  was  Imposed  is  void,  because 
the  mayor  and  council  cannot  impose  a  fine 
exceeding  $50,  nor  imprison  more  than  30 
days,  and  such  imprisonment  can  only  be  In 
the  alternative,  while  the  ordinance  seeks  to 
provide  a  fine  exceeding  $50,  and  provides  for 
a  fine  and  Imprisonment  at  the  same  time. 
Plaintiff  contends  that  the  building  was  not 
in  violation  of  the  ordinance.  If  defendants 
are  allowed  to  tear  down  the  building  as 
they  are  threatening  to  do,  and  continue  to 
harass  him,  he  will  be  Irreparably  damaged. 
He  prayed  that  they  be  enjoined  from  tear- 
ing down  or  interfering  with  the  erection  of 
the  building,  and  from  enforcing  the  prose- 
cution against  him  for  a  violation  of  the  ordi- 
nance. 

The  defendants'  answer  was,  in  brief,  as 
follows:  They  admitted  the  incorporation  of 
the  city  and  the  passage  of  the  ordinance. 
They  denied  the  construction  placed  by  the 
plaintiff  thereon.  "These  defendants  answer 
that  they  are  not  bound  by  the  construction 
put  upon  the  ordinance  by  other  city  authori> 
ties,  or  by  any  mayor  or  council  of  Sylvania, 
which  has  been  in  authority  heretofore;  and, 
while  the  present  city  authorities  think  that 
some  of  the  buildings  mentioned  in  said  fifth 
paragraph  of  petitioner's  petition  were  erect- 
ed not  in  compliance  with  said  ordinance 
and  in  violation  of  same,  that  the  proper 
construction  of  these  buildings  is  not  now 
under  consideration,  and  has  no  bearing  up- 
on the  determination  of  the  present  case.*' 
They  admit  that  two  persons  are  erecting 
buildings  within  the  fire  limits  in  violation 
of  the  ordinance,  but  deny  that  they  expect 
to  allow  such  buildings  to  be  completed  in 
that  manner.  When  plaintiff  was  about  to 
begin  erecting,  or  bad  just  ^ected,  the  pil- 
lars upon  which  he  expected  to  construct  a 
small  restaurant  within  the  fire  limits  in 
violation  of  the  ordinance,  in  order  to  save 
him  from  loss  they  notified  him  of  their 
construction,  and  of  their  intention  to  pre- 
vent him  from  building  it,  ''not  entirely  for 
tiie  reason  that  he  expected  to  lease  said 
restaurant  to  a  colored  woman  whose  past 
conduct  in  the  town  they  did  not  approve  of, 
but  for  the  additional  reason  that  the  build- 
ing of  a  restaurant  in  the  main  business 
block,  and  right  in  the  rear  of  a  number  of 
mercantile  establishments,  and  where  com* 
bustlble  substances  were  liable  to  be  ignited 
by  sparks  from  said  restaurant,  and  cause 
danger  from  fire  to  be  considerably  increas- 
ed."   Th^  admit  the  passage  of  the  order 
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declaring  the  building  to  be  a  nuisance  and 
directing  it  to  be  removed,  but  deny  that  It 
was  necessary  to  give  blm  notice  before  do- 
ing 80,  as  be  knew  well  the  meaning  of  the 
ordinance,  and  the  order  was  passed  so  as  to 
give  him  an  opportunity  to  test  its  meaning. 
They  deny  that  he  was  fined  without  a  trial, 
and  say  that  he  appeared  and  admitted  that 
he  was  erecting  the  building,  and  as,  accord- 
ing to  the  construction  of  the  mayor  and 
council,  he  was  doing  so  in  violation  of  the 
ordinance,  he  was  fined,  and  there  was  no 
need  of  any  further  trial.  The  entire  inside 
of  this  building  is  not  even  covered  with  any 
incombustible  substance,  but  will  be  wholly 
of  wood  and  exposed  to  fire.  To  construe 
the  ordinance  as  plaintiff  seeks  to  do  would 
practically  nullify  it,  and  destroy  the  bene- 
ficial results  that  were  intended  to  be  reaped 
from  adopting  it 

After  hearing  evidence  the  presiding  judge 
granted  the  injunction,  and  defendants  ex- 
cepted. They  assign  error  because  of  the 
admission,  over  objection,  of  evidence  as  to 
what  certain  witnesses  thought  the  mayor 
and  council  meant  by  the  passage  of  the  ordi- 
nance; because  another  witness  was  allowed 
to  testify,  over  objection,  as  to  the  construc- 
tion placed  upon  the  ordinance  by  various 
ofilcers  of  the  city  at  the  time  of  its  passage 
and  since;  because  of  the  grant  of  the  in- 
junction; and  because  the  court  erred  in 
not  construing  the  ordinance  In  accordance 
with  its  written  words.  Instead  of  accord- 
ing to  parol  testimony  that  other  buildings 
of  like  character  had  been  constructed  since 
Its  passage,  and  held  that  this  building  conld 
be  erected  because  the  city  authorities  had 
allowed  other  buildings  of  like  character 
to  be  erected  In  the  past 

H.  S.  White,  for  plalntiCT  In  error.  B.  N. 
Overstreet  for  defendant  In  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
Some  of  the  evidence  introduced  by  both  sides 
WEB  incompetent,  such  as  statements  that  "it 
was  the  understanding  of  deponent,"  and 
that  **he  thought  it  was  the  understanding 
of  other  members  of  council,"  etc,  and  that 
"said  ordinance  meant,"  etc.  The  substan- 
tial question,  however,  is  whether  the  ordi- 
nance was  so  clear  and  unambigaous  as  not 
to  require  the  aid  of  extrinsic  evidence  for 
its  construction,  or  whether  resort  could  be 
bad  to  evidence  that  other  buildings  had  been 
erected  similar  in  character  to  this  one,  with- 
out objection  on  the  part  of  the  municipal 
authorities,  for  the  purpose  of  throwing  light 
on  the  meaning  of  the  language  used.  If 
an  ordinance  Is  plain,  clear,  and  unambigu- 
ous, it  needs  no  aid  from  parol  evidence  for 
its  proper  construction.  In  such  event  the 
mere  fact  that  it  has  been  violated  several 
times  or  many  times  would  afford  no  excuse 
or  reason  for  another  violation,  nor  would 
It  confer  any  right  on  others  to  violate  it 
To  Illustrate:  If  an  ordinance  prohibited  the 
shooting  of  firearms  within  the  corporate 


limits,  upon  the  trial  of  (me  who  violated  it, 
the  fact  that  others  had  committed  a  like 
breach  of  the  ordinance  and  had  gone  unpun- 
ished would  furnish  no  defense  to  him.  So 
it  is  also  in  regard  to  a  state  law.  It  would 
be  no  defense  to  one  tried  for  larceny  to 
show  that  many  other  larcenies  had  been 
committed  and  the  criminal  had  escaped 
without  prosecution  or  punishment,  although 
known.  If,  however,  a  building  ordinance 
or  an  ordinance  prescribing  fire  limits  Is  not 
clear,  but  is  of  ambiguous  or  doubtful  mean- 
ing, it  is  competent  to  show  what  has  been 
the  ordinary  construction  placed  upon  it  by 
the  municipal  authorities,  in  order  to  arrive 
at  a  proper  construction  of  it  1  Dill.  Mun. 
Oor.  (4th  Ed.)  §  43;  1  Smith's  Mun.  Cor.  S§ 
540,  541;  McQuillin's  Mun.  Ord.  §§  73,  289, 
290;  State  v.  Severance,  49  Mo.  401;  Oole 
T.  Skrainka,  106  Mo.  303,  16  S.  W.  491; 
Saunders  v.  Nashua,  09  N.  H.  492,  43  Ati. 
620.  In  McQuUlin  on  Municipal  Ordinances. 
§  292,  it  is  said:  "The  general  rule  is  that 
the  meaning  of  an  ordinance  must  be  gath- 
ered from  the  law  itself,  and  not  from  con- 
temporaneous statements  of  the  individuals 
who  framed  it  or  those  who  voted  for  it 
This  rule  is  particularly  enforced  where  the 
provisions  of  the  ordinance  are  clear.  In 
such  case,  contemporaneous  construction 
adopted  by  the  municipal  ofilcers  charged 
with  Its  enforcement  will  be  held  inadmissi- 
ble to  aid  its  construction.  However,  in 
doubtful  cases,  where  the  language  of  the 
ordinance  is  ambiguous,  a  contemporaneous 
construction  adopted  by  the  parties  Interest- 
ed in  the  enforcement  of  the  ordinance, 
while  not  controlling,  is  entitied  to  great 
weight"  See,  also,  Tiedeman  on  Mun.  Ck>r. 
8  159.  The  rule  is  similar  in  construing  stat- 
utes. Brown  v.  U.  S.,  113  U.  S.  566,  5  Sup. 
Gt  648,  28  L.  Ed.  1079;  Sh^wln  ▼.  Bugbee, 
16  Vt  444;  Frazier  v.  Warfield,  1^  Md.  279. 
So,  if  the  terms  of  a  contract  are  clear  and 
unambiguous,  they  cannot  be  changed  by 
proof  of  usage.  EJjnball  v.  Brawner,  47  Mo. 
398.  The  question,  then,  is,  within  which 
of  these  rules  does  the  ordinance  under  con- 
sideration fall?  It  is  clear  that  the  construc- 
tion sought  to  be  put  upon  it  by  the  plaintiff 
cannot  stand.  The  expression  "and  covered 
with  tin  or  metallic  or  fir^roof  roofing" 
plainly  refers  to  the  roof  of  the  building, 
not  to  its  sides.  Certainly  it  cannot  be  con- 
tended that  the  municipal  council  intended 
to  provide  for  a  building  to  be  covered  all 
over  virith  roofing,  whether  tin,  metallic,  or 
fireproof.  Roofing  means  the  material  for  a 
roof,  and  it  needs  no  argument  to  show  that 
this  ordinance  did  not  mean  to  provide  for 
covering  the  sides  of  the  house  with  materials 
for  the  roof. 

The  only  question  remaining,  then,  neces- 
sary for  a  construction  of  this  part  of  thb 
ordinance,  is  whether  the  word  "incombus- 
tible" is  ambiguous,  so  as  to  allow  it  to  be 
construed  by  parol  evidence  showing  that 
other  houses  had  been  buUt  similar  in  char- 
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acter  to  that  of  the  plaintifl.  The  Gen- 
tury  Dictioiiary  defines  the  word  to  mean 
''not  combustible;  incapable  of  being  burned 
or  consumed  by  fire."  In  Payne  v.  Wright 
[1882]  L.  R.  1  Q.  B.  Div.  104,  the  meaning 
of  the  word  was  under  consideration.  The 
metropolitan  building  act  proyided  that  the 
roof  of  every  building  should  be  covered  ex- 
ternally with  ''slates,  tiles*  metal,  or  other 
incombustible  materials."  The  roof  of  a 
building  was  covered  externally  with  mate- 
rials consisting  of  woven  iron  wire  coated 
with  an  oleaginous  compound.  The  coating 
would  ignite  and  bum  away,  leaving  the 
wirework  uninjured.  It  was  held  that  the 
roof  was  not  covered  with  "incombustible 
materials,'*  within  the  meaning  of  the  act. 
Matbew,  J.,  said:  "The  findings  of  the  mag- 
istrate seem,  however,  themselves  to  answer 
the  question  put  to  us,  for  he  finds  as  a  fact 
that  the  material  was  partly  combustible 
and  partly  incombustible.  Upon  these  find- 
ings how  is  it  possible  for  us  to  say  that,  as 
a  matter  of  law,  this  material  was  incom- 
bustible within  the  meaning  of  the  act? 
*  *  *  It  is  true  that  the  magistrate  finds 
that  this  material  is,  for  some  reasons,  safer 
than  glass,  but  that  does  not  make  it  in- 
combustible." A.  L.  Smith,  J.,  said:  "Sec- 
tion 19  provides  that  the  roof  of  every  build- 
ing shall  be  covered  with  slates,  tiles,  met- 
als, or  other  incombustible  materials.  Does 
that  mean  'ottier  materials'  which  are  wholly 
incombustible,  or  materials  which  are  part- 
ly combustible  and  partly  incombustible? 
In  my  opinion  it  means  materials  wholly 
incombustible."  The  evidence  in  the  pres- 
ent case  shows  without  controversy  that  the 
entire  framework  of  the  house  is  of  wood, 
and  that  it  is  to  be  covered  on  the  outside 
with  thin  plates  of  corrugated  iron.  There 
is  no  contention  that  wood  is  incombustible, 
so  that  the  material  of  which  the  entire 
framework  of  the  house  is  built  is  combusti- 
ble, and  only  a  part  of  the  material  used, 
being  the  outer  coating  or  covering,  was 
incombustible  in  character.  There  are  also 
other  parts  of  the  building  composed  of 
wood,  such  as  the  floor,  ceiling,  etc  Thus 
the  case  cited  is  directly  in  point  In  Bad- 
ley  V.  Cuckfield  Union  Rural  Dist  Com. 
(Q.  B.  Div.  1895)  72  L.  T.  R.  (N.  S.)  775,  the 
following  ruling  was  made:  "One  of  the  by- 
laws made  by  the  defendants,  as  rural  san- 
itary authority,  required  all  new  buildings 
to  be  'inclosed  with  walls  constructed  with 
good  bricks,  stone,  or  other  hard  and  in- 
combustible materials  properly  bonded,'  etc. 
The  plaintiff  proposed  to  erect  a  sanitarium 
for  his  school,  consisting  of  corrugated 
sheets  of  galvanized  iron  one  thirty-second 
of  an  inch  in  thickness,  with  a  layer  of  felt 
inside,  fixed  to  the  outside  of  a  framework 
of  wooded  upright  and  horizontal  posts  and 
rails,  with  wooden  match  boarding  inside. 
Held,  that  the  galvanized  iron  alone  was  not 
a  wall,  and  that  the  structure  combined  of 
wood  and  iron  which  constituted  the  wall 


was  not  of  hard  and  Incombustible  mate- 
rial, as  required  by  the  by-laws.'*  Lord 
Russell,  0.  J.,  in  the  opinion  said:  "I  think, 
therefore,  for  the  purposes  of  this  case,  we 
must  regard  the  wall  as  consisting  of  at 
least  the  wooden  posts  and  frame  and  the 
sheets  of  corrugated  iron.  Can  that  be 
called  a  wall  of  incombustible  material?  I 
think  decidedly  not,  and  the  case  is  made 
stronger  if  we  include  the  felt  and  the 
match  boarding.'* 

In  Ward  v.  Murphysboro,  77  111.  App.  549, 
an  ordinance  was  under  consideration  which 
declared  it  unlawful  for  any  person,  com- 
pany, corporation,  or  firm  to  erect,  build, 
or  commence  the  erection  within  the  fire 
limits  of  the  city  of  any  wooden  or  frame 
building  or  structure  exceeding  a  certain 
size.  Certain  x>ersons  erected  within  such 
limits  a  building  having  a  wooden  frame 
structure,  one  side,  the  ends,  and  the  roof 
of  which  were  covered  with  wooden  sheet- 
ing, and  this  was  covered  with  corrugated 
iron;  the  spaces  between  the  studding  being 
filled  with  loose  brick.  As  the  building  was 
nearing  completion,  the  mayor,  marshal,  and 
aldermen  of  the  dty,  without  giving  notice 
to  remove  the  building,  tore  it  down,  for 
which  the  owners  brought  suit  in  trespass. 
The  defendants  pleaded  in  Justification  the 
ordinance  referred  to.  The  trial  court  de- 
clined, on  request,  to  charge  the  Jury:  "The 
court  further  instructs  you  that  the  plain- 
tiffs had  a  right  to  show  by  evidence,  if 
they  can,  the  fact,  If  such  appears  to  be  a 
fact  from  the  evidence,  that  the  city  has  per- 
mitted similar  buildings  to  be  erected  and 
constructed  within  the  fire  limits  of  Mur- 
physboro as  the  one  alleged  to  have  been 
torn  down  l^  defendants,  for  the  purpose 
of  showing  the  construction  the  city  and  its 
officers  themselves  place  upon  said  ordi- 
nances as  to  what  buildings  it  prohibited." 
On  this  point  the  Appellate  Court  ruled  as 
follows:  "If  the  city  officers  had  tacitly  al- 
lowed that  portion  of  the  city  included  in 
the  fire  limits  to  be  filled  with  frame  build- 
ings no  better  than  tinder  boxes,  such  fact 
would  have  thrown  no  light  upon  the  true 
construction  of  the  fire  ordinance.  When  the 
ordinance  was  duly  passed  and  published, 
it  became  a  law  of  the  city,  and  the  city 
officers  had  no  more  right  to  disobey  the  law 
or  suspend  it,  enlarge  or  construe  It  away, 
than  any  other  person."  See,  also,  Tuttle  v. 
State,  4  Conn.  68,  70.  It  has  been  said: 
"Where  a  municipal  corpcnratlon  has  power 
to  prohibit  the  construction  of  wooden  build- 
ings within  a  district,  and  has  enacted  an 
ordinance  to  that  effect,  it  may  remove  any 
building  erected  in  violation  of  the  ordi- 
nance; and  this,  too,  without  any  Judicial 
proceedings  whatever."  13  Am.  &  Eng.  Enc. 
L.  (2d  Ed.)  400,  and  notes.  As  to  the  gen- 
eral powers  of  this  municipality,  see  Pol. 
Code  1895,  §  096.  In  Stewart  v.  Common- 
wealth, 10  Watts»  300,  it  was  said:  "On  an 
indictment    charging    the    defendant    with 
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erecting  a  wooden  building  within  the  dty 
of  Pittsbnrg,  contrary  to  the  ordinance,  the 
Jury  found  that  he  had  erected  a  building 
composed  partly  of  brick  and  partly  of  wood. 
Held,  that  such  building  was  not  within 
the  ordinance."  This  decision,  however, 
was  made  in  a  criminal  case,  where  the  rule 
of  construction  applicable  to  criminal  laws 
applied.  In  the  opinion  Sergeant,  J.,  said: 
"If  this  were  a  remedial  law,  it  might  be 
construed  liberally,  so  as  to  effectuate  the 
design  of  the  Legislature,  which  was  to 
guard  against  the  danger  of  fires  in  a  popu- 
lous city;  but,  being  a  penal  statute  and 
this  proceeding  of  a  criminal  cast  the  rule 
of  law  is  well  settled  that  such  statutes  are 
to  be  construed  strictly,  and  that  no  one  is 
to  be  brought  within  the  penalty  of  the  act 
who  is  not  within  the  plain  meaning  of  the 
words  strictly  construed;  and  they  are  con- 
fined to  wooden  buildings  only."  The  ordi- 
nance now  under  consideration  only  provides 
for  punishment  by  fine  and  imprisonment 
if  any  person  shall  erect  or  attempt  to  erect 
"any  wooden  building  in  violation  of  this 
ordinance."  A  building  of  the  character  of 
that  described  in  the  evidence  is  not,  strictly 
speaking,  a  wooden  building,  although,  as 
held  above,  it  is  not  constructed  of  incom- 
bustible materia]  within  the  meaning  of  the 
ordinance.  So  far  as  the  criminal  proceed- 
ing is  concerned,  therefore,  it  is  not  sus- 
tainable under  the  ordinance.  But  it  was 
not  proper  to  grant  an  injunction  to  stop  the 
prosecution,  inasmuch  as  the  plaintiff  can 
assert  all  his  rights  by  way  of  defense. 

That  part  of  the  ordinance  which  provides 
for  notifying  the  owner  to  remove  the  build- 
ing, and  on  his  failure  or  refusal  to  do  so 
that  the  mayor  shall  cause  its  removal,  is 
not  confined  to  a  wooden  building  strictly  so 
called,  but  applies  to  "any  building  erected 
in  violation  of  this  ordinance."  Under  the 
law,  we  are  of  the  opinion  that  the  presiding 
judge  erred  in  granting  the  injunction. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  O.  J.,  absent 
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JOHN  SILVEY  &  CO.  v.  TIFT. 

(Supreme  Court  of  Georgia.    Aug.  4,  1905.) 
1.  Bankruptcy—Prefebential    Patmentb— 

Becovebt— Action  by  Tbustee. 

Where  creditors  filed  a  petition  to  have  a 
debtor  adjudged  an  involuntary  bankrupt,  al- 
leging several  acts  of  bankruptcy,  among  them 
being  that  while  insolvent  he  made  a  prefer- 
ence to  a  firm,  named  as  creditors,  within  four 
months  before  the  filing  of  the  proceedings,  and 
after  adjudication  in  bankruptcy  the  trustee 
brought  suit  against  such  firm,  alleging  that 
they  received  a  preference  with  rea^ionable 
ground  for  believing  that  it  was  such,  the 
adjudication  in  bankruptcy  duly  made  was  con- 
clusive of  the  status  of  the  bankrupt  as  such, 
but  did  not  estop  the  defendants  from  setting 
op  by  way  of  defense  that  some  time  prior  to 
the  proceed inas  in  bankruptcy  they  sola  to  the 
oankrupt  goods,  relying  on  certain  representa- 
tions made  by  him,  and  that  they  discovered 


that  such  representations  were  untrue,  and  re- 
scinded the  sale  on  account  of  fraud  and  re- 
took their  goods. 

2.  Same— Rbscissioh    ov    Sai.b— Rktubn    ov 
Goods. 

Where  such  a  defense  was  made,  and  the 
defendant  sought  to  show  that  the  purchaser 
returned  to  them  after  the  sale  and  stated  that 
he  had  made  a  material  misrepresentation,  and 
thereupon  they  rescinded  the  sale,  in  a  suit  by 
the  trustee  in  bankruptcy  afterwards  appoint- 
ed, against  them,  as  preferred  creditors  who  had 
taken  with  reasonable  ground  to  believe  that 
a  preference  was  made,  it  was  error  to  instruct 
the  jury  that  they  could  consider  the  statement 
so  made  solely  for  the  purpose  of  impeaching 
the  bankrupt,  who  was  a  witness  for  the  plain- 
tiff. 

3.  Sale— Fbaud   of  Pubchasbb— Rescission 
OF  Sale. 

If  one  purchasing  goods  makes  a  false  rep- 
resentation as  to  a  material  matter,  and  the 
owner  relies  on  such  statement  In  making  the 
sale,  upon  discovering  the  fraud  be  may  rescind 
and  reclaim  his  propertv,  or  so  much  of  it  as 
is  still  in  the  hands  of  the  purchaser,  or  he 
may  elect  to  continue  the  contract  If  he  elects 
to  rescind,  he  must  give  notice  to  the  purchaser 
thereof,  and  of  his  determination  to  reclaim  the 
gopds  sold ;  and,  if  he  has  received  anything  in 
payment,  he  must  return  it  or  tender  it  to  the 
purchaser. 

[Ed.  Note. — For  oases  in  point,  see  voL  48» 
Cent  Dig.  Sales,  M  890,  803,  900.] 

4.  Same— Remedies  of  Seixeb. 

If  a  vendor,  in  reliance  upon  material  mis- 
representations, has  made  a  sale,  and  has  re- 
scinded it  on  discovery  of  the  fraud,  but  all  of 
the  property  sold  is  not  in  the  possession  of  the 
purchaser,  and  some  of  it  has  been  sold  or  dis- 
posed of  Dv  him  so  as  to  be  beyond  the  reach 
of  the  vendor,  the  latter  may  reclaim  all  of  the 
property  which  can  be  recovered.  As  to  that 
which  he  cannot  recover,  he  may  have  a  right 
of  action  against  the  purchaser,  not  upon  the 
contract  of  sale,  but  based  on  the  theory  of 
the  conversion  of  the  goods  not  found,  or  an 
action  based  upon  the  contract  implied  by  law 
where  a  vendee  has  disposed  of  the  goods  for 
money  and  the  seller  has  waived  the  tort  He 
cannot,  however,  proceed  both  under  the  con- 
tract of  sale  and  against  It 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  S  895.] 

6.  Appeal— Review— Eebobs  of  Law. 

While  in  the  present  case  there  may  have 
been  sufficient  evidence  to  authorize  the  verdict 
It  was  not  so  clearly  demanded  that  a  new  trial 
will  not  result  from  the  errors  of  law. 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  M.  W.  Tift,  trustee  in  bank- 
ruptcy, against  John  Sllvey  &  Co.  Judg- 
ment for  plaintiff^  and  defendants  bring  er- 
ror.   Reversed. 

Tift,  as  trustee  in  bankruptcy  of  Griffin, 
brought  suit  against  John  Sllvey  &  Co.,  al- 
leging as  follows:  On  March  15,  1902,  Grif- 
fin, while  insolvent,  transferred  and  de- 
livered to  the  defendants  a  p<Mrtion  of  a  cer- 
tain stock  of  goods  belonging  to  him.  At 
the  time  of  the  transfer  he  was  insolvent, 
and  the  defendants  knew  and  had  reasonable 
cause  to  believe  that  such  was  the  case.  The 
effect  of  the  transfer  wsls  to  enable  them  to 
obtain  a  greater  percentage  of  their  debt 
than  the  other  creditors  of  the  bankrupt  of 
the  same  class  received,  and  was  a  prefer* 
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ence  in  contemplation  of  the  act  of  Congress 
of  July  1.  1808,  entitied  **An  act  to  estab- 
Ush  a  uniform  system  of  bankruptcy 
throughout  the  United  States."  Act  July  1, 
18^,  c.  541,  30  Stat  544  [U.  S.  Comp.  St 
1901,  p.  3418].  The  defendants  received  this 
preference,  and  had  reasonable  cause  to  be- 
lieve that  it  was  intended  to  give  them  a 
preference  in  contemplation  of  the  act  of 
(Congress.  They  tooli  possession  of  the  prop- 
erty, carried  it  away,  and  converted  it  On 
April  29,  1902,  certain  creditors  of  GrifBn 
filed  a  petition  In  bankruptcy  in  the  Dis- 
trict Court  of  the  United  States,  alleging 
the  commission  of  certain  acts  of  bank- 
ruptcy by  him,  and  praying  that  he  be  ad- 
judicated a  bankrupt.  He  was  duly  adju- 
dicated a  bankrupt,  and  the  plaintiff  was  ap- 
pointed trustee.  In  that  capacity,  and  under 
leave  of  the  court,  he  sues  to  recover  of 
the  defendants  the  value  of  the  property 
so  taken  by  them,  which  is  alleged  to  be 
$1,400.  The  plaintiff  alleged  that  the  de- 
fendants were  concluded  and  estopped  from 
setting  up  in  this  suit  "any  defense  in  con- 
tradiction to  the  following  facts.*'  The  pe- 
tition then  contains  what  appears  to  be  a 
copy  of  a  part  of  the  petition  in  bankruptcy. 
A  demurrer  having  been  filed,  the  entire  pe- 
tition was  set  out  by  amendment,  which 
showed  that  a  nxmiber  of  creditors  of  Grif- 
fin filed  a  petition  to  have  him  adjudicated  a 
bankrupt,  alleging  him  to  be  insolvent 
Three  acts  of  bankruptcy  were  alleged: 
Blrst,  that,  within  four  months  next  preced- 
ing the  filing  of  the  petition.  Griffin,  while 
Insolvent,  transferred  a  portion  of  his  prop- 
erty, namely,  a  large  part  of  his  stock  of 
goods,  of  the  value  of  $500,  to  one  Wes- 
losky,  doing  business  under  the  trading 
name  of  the  Albany  Grocery  Company,  a 
creditor,  with  Intent  to  prefer  him  over  his 
other  creditors;  second,  that  while  insol- 
vent and  within  four  months  next  preceding 
the  filing  of  the  petition,  he  transferred  a 
portion  of  his  property,  namely,  about  $1,- 
400  worth  of  hats,  shoes,  and  dry  goods,  to 
John  Silvey  &  Co.,  creditors  of  his,  with 
Intent  to  prefer  them  over  his  other  cred- 
itors; third,  that,  while  insolvent  and  within 
four  months  next  preceding  the  date  of  the 
petition,  he  suffered  and  permitted  one  Tur- 
ner, a  creditor,  to  obtain  a  preference 
through  legal  proceedings,  and  did  not  with- 
in five  days  before  thje  sale  of  the  property 
vacate  or  discharge  such  preference,  the 
levy  being  under  a  distress  warrant  for  rent 
for  $127,  and  being  made  upon  a  lot  of 
hats,  shoes,  dry  goods,  etc.,  which  were 
sold  under  the  warrant,  and  the  proceeds 
applied  to  the  payment  thereof.  A  subpcena 
issued  to  the  alleged  bankrupt  on  April 
29,  1902,  and  on  May  28th  he  was  adjudi- 
cated a  bankrupt  Later  the  trustee  was 
regularly  appointed.  To  that  portion  of  the 
petition  which  set  up  an  estoppel  a  demur- 
rer was  urged  on  the  ground  that  some  of 
the  allegations  were  not  properly  pleaded. 


and  did  not  set  out  facts  constituting  an  es^ 
toppel,  and  merely  allege  legal  conclusions. 
The  allegations  demurred  to  were  as  fol- 
lows: '^Petitioner  further  represents  that 
defendants  to  this  case  are  concluded  and 
estopped  from  setting  up  in  this  suit  any 
defense  in  contradiction  to  the  following 
facts."  Also:  "The  allegations  of  said  pe- 
tition set  out  above  being  necessary  allega- 
tions of  said  petition,  the  said  John  Silvey 
&  Co.  could  then  and  there  have  pleaded, 
in  defense  to  said  petition,  denial  of  the 
facts  set  out  in  the  allegations  of  said  peti- 
tion transcribed  above,  and,  having  failed  in 
said  court  to  sustain  any  denial  or  contra- 
diction of  any  of  said  facts  and  allegations, 
they  are  now  concluded  and  estopped  from 
contradicting  and  denying  them,  because  of 
the  judgment  of  the  District  Court  of  the 
United  States  of  the  Southern  District  of 
Georgia,  made  in  said  matter  in  favor  of  the 
petitioners  in  bankruptcy,  declaring  said  Er- 
nest H.  GrifQn  bankrupt,  said  judgment  be- 
ing made  and  rendered  duly  and  regularly 
by  a  court  of  competent  jurisdiction.'*  The 
court  overruled  the  demurrer  to  the  dec- 
laration as  amended,  and  exceptions  pen- 
dente lite  were  taken.  The  jury  found  for 
the  plaintiff  $468.68  principal,  besides  in- 
terest Defendants  moved  for  a  new  trial, 
which  was  overruled,  and  they  excepted,  and 
also  assigned  error  on  the  overruling  of  the 
demurrer. 

Candler  &  Thomson  and  W.  D.  Thomson, 
for  plaintiff  in  error.  A.  G.  Powel  and  Shep- 
ard  Bryan,  for  defendants  In  error. 

LUMPKIN,  J.  (after  stating  the  facts).  1. 
The  demurrer  to  the  original  declaration  con- 
tained various  grounds,  but  only  one  is  now 
insisted  on.  We  do  not  think  it  good  plead- 
ing to  allege  that  a  defendant  is  estopped 
from  setting  up  any  defense  in  contradic- 
tion "to  the  following  facts,"  and  then  to 
set  out  an  entire  proceeding  in  bankruptcy, 
containing  various  allegations,  several 
grounds  for  the  proceeding,  the  adjudica- 
tion, and  the  appointment  of  the  trustee, 
and  to  allege  in  sweeping  terms  that  the 
allegations  set  out  are  necessary  allegations, 
and  that  the  defendants  could  have  pleaded 
in  defense  of  them,  but  failed  to  do  so,  and 
are  estopped  from  contradicting  or  denying 
them.  This  leaves  the  court  to  ascertain 
what  defense  the  pleader  deems  to  be  in 
confiict  with  ''the  following  facts."  More- 
over, to  copy  a  part  of  a  proceeding  in  bank- 
ruptcy and  to  all^e  generally  that  it  com- 
prises necessary  allegations  is  a  conclusion. 
It  appears  from  the  order  overruling  the  de- 
murrer that  this  was  done  after  amendment 
from  which  we  presume  that  it  was  renewed 
after  the  amendment  had  been  made.  The 
real  question  argued  before  us  was  whether 
the  adjudication  in  bankruptcy  was  conclu- 
sive on  the  defendants  to  the  effect  that  the 
goods  sued  for  belonged  to  the  bankrupt  on 
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March  15,  1002,  and  were  transferred  by 
him  to  them  with  intent  to  prefer  them  as 
creditors  over  his  other  creditors;  he  bein^ 
Insolvent  at  the  time.  Their  defense  was 
that  they  had  sold  goods  to  Griffin  upon 
certain  representations  made  by  him;  that 
they  ascertained  that  these  representations 
were  false,  and  the  goods  were  therefore 
procured  from  them  by  fraud;  and  that  they 
thereupon  rescinded  the  sale  and  retook  such 
of  the  goods  as  were  on  hand,  not  as  a  pay- 
ment or  preference  to  creditors,  but  as  be- 
ing a  taking  possession  of  their  own  goods. 
If  the  plaintiff's  contention  as  to  the  effect 
of  the  adjudication  is  correct,  the  defend- 
ants would  be  practically  precluded  and  es- 
topped from  defending  at  all,  save  possibly 
on  the  question  of  notice;  and  there  would 
be  little  to  do  but  take  a  verdict  for  the 
value  of  the  goods.  The  allegations  which 
he  says  are  necessary,  In  the  petition  to  have 
Griffin  adjudicated  a  bankrupt,  Include  not 
only  his  Insolvency,  but  also  a  statem^t  of  a 
transfer  by  him  of  a  portion  of  his  prop- 
erty to  the  defendants,  the  value  of  the 
goods  so  transferred,  and  that  this  was  a 
preference.  The  presiding  Judge  overruled 
the  demurrer. 

An  adjudication  in  bankruptcy  is  in  the 
nature  of  a  proceeding  in  rem,  and  the  ad- 
judication Is  in  the  nature  of  a  decree  In 
rem,  so  far  as  it  fixes  the  status  of  the  de- 
fendant in  the  proceeding  as  a  bankrupt 
Considered  in  the  light  of  a  proceeding  in  rem, 
the  res  involved  is  the  status  of  the  debtor, 
and  the  adjudication  determines  such  status 
to  be  that  of  a  bankrupt  All  persons  are 
bound  by  the  adjudication  to  that  effect; 
and  this  was  true  under  the  act  of  1867  as 
well  as  under  the  act  of  1898.  If  the  court 
rendering  the  Judgment  had  Jurisdiction,  such 
Judgment  could  not  be  attacked  collaterally, 
but  only  by  a  direct  proceeding  in  a  com- 
petent court,  unless  it  appeared  that  the 
decree  was  void  In  form,  or  that  due  notice 
was  not  given.  Lamp  Chimney  Co.  v.  Brass 
ft  Copper  Co.,  01  tJ.  S.  650,  23  L.  Ed.  836; 
Chapman  v.  Brewer^  114  tJ.  S.  158,  5  Sup. 
Ot  799,  29  L.  Ed.  88;  Shawhan  v.  Wherrltt, 
7  How.  627,  12  L.  Ed.  847  (under  the  act  of 
1841);  Hanover  Nat  Bank  v.  Moyses,  186 
n.  S.  181, 192,  22  Sup.  Ct  857,  46  L.  Ed.  1113. 
Where  a  proceeding  In  rem  Is  against  a  par- 
ticular piece  of  property,  as  a  vessel,  for 
charges  against  It  It  Is  generally  taken 
into  possession,  and  the  property  itself  is 
treated  as  the  defendant  liable  for  its  own 
debts  or  defaults;  and,  after  seizure,  subse- 
quent proceedings  are  had  by  citation  to 
the  world,  of  which  the  owner  is  at  liberty 
to  avail  himself  by  appearing  in  the  case. 
In  the  present  case,  however,  there  was  no 
such  proceeding  in  rem  against  the  goods. 
The  proceeding  was  to  determine  the  status 
of  Griffin  as  a  bankrupt  and  it  neither  was 
nor  could  have  been  commenced  by  a  seizure 
of  the  property  claimed  by  the  defendants. 
Mankin  y.  Ohandier,  2  Brock.  125,  Fed.  Caa 


No.  9,030;  The  Sabine,  101  U.  S.  388^ 
25  L.  Ed.  982;  Freeman  v.  Alderson,  119 
U.  S.  187,  7  Sup.  Ct  165,  30  L.  Ed.  372. 
To  illustrate  further,  proceedings  to  ap- 
point an  administrator  are  also  in  the  na- 
ture of  proceedings  in  rem,  and,  where  the 
court  has  Jurisdiction,  are  not  subject  to 
collateral  attack.  But  it  will  not  be  coo- 
tended  that  if  a  person  applies  f<^  adminis- 
tration, and  sets  out  in  his  petition  that  the 
entire  estate  of  the  decedent  consists  of  a 
certain  house  and  lot  the  Judgment  ap- 
pointing him  would  establish  the  title  of 
the  estate  to  the  property,  if  In  fact  it  be- 
longed to  another  than  the  decedent.  The 
Judgment  would  establish  the  status  of  the 
applicant  as  an  administrator,  and  that  he 
was  duly  appointed,  but  would  not  deter- 
mine the  title  to  the  property. 

There  are  two  kinds  of  actions  which  are 
commonly  spoken  of  as  proceedings  in  rem. 
The  first  is  a  proceeding  against  the  prc^)- 
erty  without  suit  against  its  owner,  treat- 
ing the  property  as  if  it  were  the  defend- 
ant but  with  monition  or  notice  giving  any 
person  claiming  to  be  the  owner  an  op- 
portunity to  appear.  In  this  class  of  ac- 
tions, which  are  strictly  in  rem,  the  Judg- 
ment is  against  the  property  alone.  The 
other  class  of  proceedings  in  rem  are  pro- 
ceedings to  determine  the  status  of  some 
person  or  subject-matter.  Such  are  Judg- 
ments of  outlawry,  appointments  of  guard- 
ians, administrators,  etc.,  where  the  proceed- 
ing Is  to  determine  status,  not  title  to  prop- 
erty. The  res  which  makes  it  a  proceed- 
ing in  rem  is  the  status,  and  the  determina- 
tion of  status  is  not  a  conclusive  Judgment 
against  third  parties  as  to  title.  Sometimes 
a  Judgment  in  rem  has  been  defined  general- 
ly to  be  an  adjudication  pronounced  upon  the 
status  of  some  particular  subject-matter  by 
a  tribunal  having  competent  authority  for 
that  purpose.  Stroupper  v.  McCauley,  45 
Ga.  74,  78;  Childs  v.  Hayman,  72  Ga.  791, 
796,  797;  Woodruff  v.  Taylor.  20-  Vt  65. 
In  the  act  of  1898  it  is  provided  that  "the 
bankrupt,  or  any  creditor,  may  appear  and 
plead  to  the  petition  within  10  days  aftor 
the  return  day,  or  within  such  further  time 
as  the  court  may  allow."  Act  July  1,  1898, 
c.  541,  S  18b,  30  Stat  551  [U.  S.  Comp.  St 
1901,  p.  3429],  1  Fed.  St  Ann.  p.  583.  The 
bankrupt  and  his  creditors  are  those  given 
an  opportunity  to  appear  and  defend  against 
the  adjudication  in  bankruptcy.  The  de- 
fendants in  the  present  case,  however,  do 
not  claim  to  be  creditors,  or  defend  as  such, 
but  contend  that  they  were  defrauded  out  of 
certain  goods,  and  upon  discovering  the 
fraud  rescinded  the  trade  and  resumed  pos- 
session of  their  own  goods.  To  compel 
them  to  admit  that  they  were  creditors  and 
received  the  goods  as  such  would  require 
them  to  waive  their  defense  before  they 
could  make  it  In  some  of  the  decisl<His 
creditors  are  spoken  of  as  being  privies  of 
the  bankrupt    Often,  however,  they  daim 
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against  the  debtor  rather  than  as  privies. 
To  hold  that  creditors  could,  by  the  petition 
In  bankruptcy  and  the  adjudication,  conclu- 
sively subject  the  property  of  third  parties, 
and  make  it  a  part  of  the  estate  of  the 
bankrupt,  If  In  fact  It  was  not  so,  would  be 
to  go  far  beyond  the  determination  of  his 
status.  To  put  an  extreme  case,  suppose 
that  creditors  should  seek  to  have  their 
debtor  declared  a  bankrupt,  and  in  their 
petition  should  allege  that  he  had  conveyed 
a  house  and  lot  to  a  named  person,  as  one 
among  other  grounds  of  the  proceeding, 
when  In  fact  the  debtor  had  never  owned 
the  house  and  lot,  and  had  never  transfer- 
red It  to  the  person  named  at  any  time. 
Clearly,  an  adjudication  that  the  debtor 
was  bankrupt  would  not  invest  him  or  his 
trustee  with  title  to  the  property,  or  operate 
to  take  away  the  title  of  the  real  owner,  who 
had  never  been  sued  or  summoned  Into  court, 
and  who,  i)erhaps,  never  heard  of  the  pro- 
ceedings. In  such  a  case,  to  hold  that  the 
adjudication  of  bankruptcy  against  the  debt- 
or would  take  away  the  property  of  a  third 
person  and  add  it  to  his  estate  would  ap- 
proximate more  nearly  confiscation  than  ad- 
judication. Suppose  one  should  steal  the 
property  of  another,  and  upon  its  discovery 
the  real  owner  should  resume  possession; 
if  later  creditors  of  the  thief  should  file  a 
petition  in  bankruptcy  against  him,  alleging 
that  he  had  given  a  preference  to  the  owner, 
surely  an  adjudication  that  the  thief  was 
a  bankrupt  would  not  vest  the  stolen  prop- 
erty In  him  or  the  trustee.  The  object  of 
the  proceeding  Is  to  have  the  debtor  ad- 
judged to  be  a  bankrupt,  not  to  recover  pr<^ 
erty  from  third  parties.  They  cannot  deny 
that  he  Is  a  baniarupt  but  they  can  deny 
that  he  owns  their  property.  To  adjudge 
k.'B  status  Is  not  to  adjudge  B.'s  property. 
In  the  case  of  Traders*  Ins.  Co.  v.  Mann, 
118  Ga.  881,  382,  45  S.  m  426.  where  a  policy 
of  Insurance  had  been  transferred  by  a  debt- 
or to  creditors,  and  the  debtor  was  after- 
wards adjudicated  a  bankrupt.  It  was  held 
••that  the  adjudication  In  bankruptcy  was 
based  on  the  fact  of  such  preference  hav- 
ing been  made  did  not  of  Itself  authorize  the 
trustee  to  Ignore  the  assignment;  but  it 
would  have  been  necessary  to  have  the  same 
set  aside,  or  secure  a  reassignment  In  writ- 
ing, before  he  could  sue  on  the  policy  in 
his  own  name."  In  the  opinion  Mr.  Justice 
Lamar  said:  "The  adjudication  In  bank- 
ruptcy was  not  binding  on  them  [the  cred- 
itors who  received  the  policy].  As  a  judg- 
ment in  rem  it  conclusively  fixed  the  status 
of  Screws  as  a  bankrupt,  but  Everett,  Rid- 
ley, Ragan  &  Co.  had  still  a  right  to  be 
heard  on  the  validity  of  the  transfer.  They 
might  have  been  able  to  show  that  it  was 
not  made  within  four  months  before  the 
filing  of  the  petition  in  bankruptcy,  or  that 
they  had  acted  in  good  faith,  without  notice 
of  Insolvency,  and  purchased  the  policy  for 
full  yaluA." 


In  Lewis  v.  Sloan,  68  N.  G.  557,  It  was 
held:  "The  jurisdiction  of  a  bankrupt  court 
being  conceded,  its  adjudication  of  bank- 
ruptcy is  a  judgment  In  rem  fixing  the  status 
of  the  bankrupt,  which  upon  that  point  Is 
binding  upon  all  the  world,  and  can  only  be 
impeached  for  fraud  In  obtaining  It  •  •  • 
Every  court,  however,  in  which  a  contro- 
versy as  to  the  title  to  the  property  alleged 
to  have  been  fraudulently  conveyed  may 
arise,  has  jurisdiction  to  inquire  whether  the 
conveyance  was  In  fact  and  in  law  fraudu- 
lent; 1.  e.,  whether  the  conditions  prescribed 
by  the  act  to  make  it  fraudulent  existed." 
In  the  opinion  it  was  said:  "Although  the 
adjudication  of  bankruptcy  is  a  judgment 
in  rem,  and  as  such  conclusive  on  all  the 
world,  and  although  in  arriving  at  the  judg- 
ment the  bankrupt  court  declares  the  con- 
veyance alleged  as  the  act  of  bankruptcy 
to  be  a  preference  among  creditors,  and 
therefore  fraudulent  within  the  meaning  of 
the  act,  yet  such  declaration  is  no  part  of 
the  judgment,  but  is  merely  incidental  to  it, 
and,  so  far  from  being  conclusive  on  stran- 
gers that  the  conveyance  was  fraudulent,  is 
not  even  evidence  against  them  for  that 
purpose.  It  is  merely  'res  inter  alios  acta 
quse  nemlne  nocere  debet'  No  one  not  a 
party  to  the  record  is  affected  by  It  except 
so  far  as  it  is  in  rem.  [Duchess  of  King- 
ston's Case,  2  Smith's  L.  C.  488-447];  Barra 
v.  Jackson,  1  You.  &  Coll.  585,  s.  c.  1  Phil. 
582.  Of  the  American  cases,  see  King  v. 
Chase,  15  N.  H.  9,  41  Am.  Dec.  675.  In  ad- 
dition to  what  is  said  in  those  cases,  there 
is  no  reason  why  the  effect  of  a  judgment 
in  rem  should  be  more  closely  confined  to 
the  precise  point  adjudged,  viz.,  that,  so  far 
as  it  is  in  rem  and  fixes  the  status  of  the 
person  or  property  affected,  it  binds  all  the 
world,  whereas  a  Judgment  in  personam 
binds  only  parties  and  privies  who  have  once 
had  an  opportunity  of  contesting  it" 

In  Neustadter  v.  Chicago  Dry  Groods  Co., 
96  Fed.  890,  it  was  held  by  Judge  Hanford, 
of  .the  United  States  District  Court  that 
'Vhere  the  issues  arising  upon  a  petition  in 
involuntary  bankruptcy  were  decided  ad- 
versely to  the  petitioners,  and  an  order  made 
dismissing  the  proceedings,  no  notice  of  the 
proposed  dismissal  being  ^ven  to  the  other 
creditors,"  certain  of  such  other  creditors 
could  not  have  the  case  reinstated^  but  were 
not  debarred  from  bringing  a  new  and  in- 
dependent petition  in  bankruptcy  against  the^ 
debtor. 

In  Re  Ulfelder  Clothing  Co.  (D.  C.)  98 
Fed.  409,  where  in  a  petition  for  involun- 
tary bankruptcy  the  debtor  and  one  of  his 
creditors  answered  the  petition,  putting  in 
issue  the  allegation  of  insolvency,  and  also 
denying  that  the  petitioner  was  a  creditor, 
and  on  a  trial  the  allegations  of  the  peti- 
tion were  found  to  be  true,  and  an  adjudica- 
tion in  bankruptcy  was  made,  it  was  held 
to  be  conclusive  evidence  of  the  validity  of 
the  petltioner'B  claim  when  it  was  presented 
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for  an  allowance  as  a  claim  against  the 
bankrupt's  estate,  and  that  it  could  not  be 
disputed  either  by  the  bankrupt  or  a  cred- 
itor who  joined  in  the  proceedings  and  op- 
posed the  adjudication.  But,  the  petition- 
ing creditor  having  put  in  evidence  certain 
promissory  notes  made  by  the  debtor  to  third 
parties  for  the  purpose  of  proving  insol- 
vency, and  the  debtor  having  contested  their 
validity  and  consideration,  and  upon  the 
hearing,  with  evidence  on  both  sides,  the 
court  having  found  the  allegations  of  the 
petition  to  be  true  and  made  an  adjudica- 
tion of  bankruptcy,  it  was  held  that,  as  such 
notes  were  not  directly  In  issue,  but  only 
collaterally  brought  in  question,  and  as  the 
holders  thereof  were  not  parties  to  the  pro- 
ceeding, the  adjudication  in  bankruptcy  was 
not  conclusive  of  their  validity,  and  would 
not  preclude  the  bankrupt  from  opposing 
their  allowance  as  claims  against  his  estate. 
In  the  course  of  the  opinion  De  Haven,  Dis- 
trict Judge,  said:  'If  the  court,  upon  the 
evidence  then  before  It,  had  found  against 
their  validity  [that  is,  the  validity  of  the 
notes  of  the  other  creditors],  and  for  that 
reason  had  adjudged  that  the  corporation 
was  not  insolvent,  and  dismissed  the  pro- 
ceeding, such  finding  and  judgment  would 
not  have  constituted  a  bar  to  a  subsequent 
action  by  Henry  Ulfelder  and  A.  Levy  [hold- 
ers of  the  notes]  against  the  bankrupt  to 
recover  upon  the  same  claims.  They  would 
not  have  been  estopped  by  such  a  judgment 
because,  not  being  parties,  the  question  of 
the  validity  of  their  present  claims  was  not, 
and  could  not  have  been,  litigated  by  them 
in  the  insolvency  proceeding.  In  the  case 
of  In  re  Schick,  2  Ben.  5,  Fed.  Gas.  No.  12,- 
465,  the  defendant  was  adjudged  a  bank- 
rupt upon  the  ground  that  a  certain  judg- 
ment confessed  by  him  in  favor  of  one  Cow- 
en  was  an  act  of  bankruptcy,  and  in  the 
course  of  the  opinion  it  was  said  by  Blatch- 
ford,  J.:  This  proceeding,  however,  is,  so 
far,  one  merely  between  the  petitioning 
creditor  and  the  debtor.  Gowen  is  no  paxty 
to  it,  although  examined  as  a  witness  for 
the  creditor;  and  In  the  furtlier  progress 
of  the  matter,  if  the  assignee  of  the  debtor 
to  be  appointed  should  institute  proceedings 
to  realize,  for  the  benefit  of  the  debtor*s  es- 
tate in  bankruptcy,  the  property  levied  on 
by  the  sheriff  under  the  execution,  Gowen 
will  have  a  full  opportunity  to  assert  his 
rights,  and  maintain.  If  he  can,  the  integrity 
of  the  judgment,  and  there  is  nothing  in  this 
adjudication  to  preclude  him  from  doing  so.' 
And  In  the  case  of  In  re  Drummond,  1  N. 
B.  R.  231.  Fed.  Gas.  No.  4.093,  McDonald,  J., 
In  adjudging  the  defendant  bankrupt  be- 
cause of  his  act  In  preferring  certain  cred- 
itors, said:  'It  is  proper,  also,  to  say  that 
I  give  no  opinion  touching  the  liability  of 
any  of  the  preferred  creditors  in  case  of  a 
stilt  against  them  by  the  assignee  in  bank- 
ruptcy who  may  be  appointed  in*  the  case. 
And,  indeed,  as  the  preferred  creditors  are 


not  parties  to  this  proceeding.  It  would  be 
unjust  that  the  present  decision  should  in 
any  manner  affect  their  interest,  excq;>t  so 
far  as  it  fixes  the  status  of  Drummond  as  a 
bankrupt'  See,  also,  In  re  Dibble,  8  Ben. 
283,  Fed.  Gas.  No.  3,884." 

In  Magnus  v.  Ketcham,  112  Fed.  752,  50  G. 
G.  A.  517,  it  is  stated  broadly  in  the  syllabus 
that  "an  adjudication  of  Involuntary  bank- 
ruptcy, duly  entered  on  default  for  want  of  an 
answer  to  the  petition,  is  as  binding  on  the 
bankrupt  and  creditors  as  one  entered  upon  a 
hearing,  and  is  conclusive  of  the  commis- 
sion of  the  acts  of  bankiniptcy  charged  in 
the  petition."  A  careful  examination  of  the 
entire  case  will  show  that  the  real  question 
was  whether  the  adjudication  was  binding 
on  the  question  of  the  insolvency  of  the  bank- 
rupt, and  that  the  creditor  who  was  held  to 
be  concluded  was  a  judgment  creditor  who 
had  obtained  the  judgment  by  confession; 
that  in  connection  with  the  proceedings  in 
bankruptcy  an  Injunction  was  prayed  for 
and  issued^  restraining  a  sale  under  the 
execution;  that  the  creditor  appeared  and 
moved  to  dissolve  the  Injunction,  and  by 
agreement  a  modification  was  made  in  the 
order,  and  he  had  ample  opportunity  to  con- 
test the  point  in  issue. 

A  slight  consideration  of  the  difference  be- 
tween the  Issues  involved  in  a  proceeding  in 
bankruptcy  and  a  suit  to  recover  property 
from  a  person  holding  it  adversely  and 
claiming  to  be  the  owner  will  show  that  the 
two  proceedings  are  not  identical,  and  that 
the  former  is  not  conclusive  of  the  latter, 
except  as  to  determining  the  status  of  the 
bankrupt  as  such.  The  issue  in  the  form^* 
proceeding  is  whether  the  debtor  is  or  is 
not  a  bankrupt  within  the  meaning  of  the 
act  of  Gongress.  Where  it  is  sought  to  re- 
cover property  from  one  alleged  to  be  a 
creditor  who  has  received  a  preference,  the 
proceeding  rests  upon  section  60b  of  the 
bankrupt  act,  which  reads  as  follows:  "If 
a  bankrupt  shall  have  given  a  preference 
within  four  months  before  the  filing  of  a  pe- 
tition, or  after  the  filing  of  the  petition  or 
before  the  adjudication,  and  the  person  re- 
ceiving it,  or  to  be  benefited  thereby,  or 
his  agent  acting  therein,  shall  have  had  rea- 
sonable cause  to  believe  that  it  was  intend- 
ed thereby  to  give  a  preference,  it  shall  be 
voidable  by  the  trustee,  and  he  may  recover 
the  property  or  its  value  from  such  person." 
30  Stat.  562  [U.  S.  Gomp.  St  1901,  p.  3445]. 
The  various  requisites  to  a  recovery  under 
this  section  of  the  act  are  quite  different 
from  the  mere  determination  upon  the  pro- 
ceedings in  bankruptcy  that  the  debtor  is  a 
bankrupt. 

This  position  may  be  further  Illustrated 
by  considering  a  voluntary  proceeding  in 
bankruptcy.  While  differing  from  a  pro- 
ceeding in  Invitum,  the  adjudication  there 
as  to  the  status  of  the  bankrupt  would  also 
be,  to  some  extent,  in  the  nature  of  a  judg- 
ment in  rem,  so  as  to  shew  that  he  was 


Ga.) 


JOHN  SILVEY  &  CO.  v.  TIFT. 


753 


a  banJkrupt,  but  certainly  It  would  not  be 
pretended  fiiat  a  person  yolnntarily  going 
into  bankruptcy  could  possess  himself  of 
property  whlcb  did  not  belong  to  blm,  or 
hare  the  title  to  property  claimed  by  third 
parties  adjudicated  to  be  his,  no  matter 
what  allegation  he  might  make  in  his  peti- 
tion or  schedule.  The  adjudication  in  bank- 
ruptcy, therefore,  conclusively  determined 
the  status  of  Griffin  as  a  bankrupt,  but  did 
not  conclude  the  defendants  from  making 
their  defense  on  a  suit  by  the  trustee  in 
bankruptcy  against  them  to  recover  the 
property. 

In  the  answer  of  the  defendants  no  refer> 
enee  is  made  to  other  property,  except  that 
which  they  claim  to  have  been  obtained  from 
them  by  fraud,  and  to  have  been  recovered. 
It  appears  from  the  evidence  that  they  re* 
c^ved  other  property  also.  The  question 
whether  in  fact  there  was  a  rescission  for 
fraud,  or  whether  there  was  a  preference, 
In  view  of  the  entire  evidence,  was  for  the 
Jury.  The  ground  of  demurrer  insisted  on 
should  have  been  sustained.  The  adjudica- 
tion in  bankruptcy  could  be  pleaded,  but  the 
effort  to  estop  the  defendants  from  pleading 
rescission  for  fraud  cannot  succeed.  True, 
the  court  charged  that  the  adjudication  in 
bankruptcy  did  not  conclude  the  defendants, 
except  as  to  the  insolvency  and  proper  ad- 
judication of  bankruptcy;  but  the  other 
ruling  remained  unreversed. 

2.  Evidence  was  introduced  to  show  that 
Griffin  made  a  certain  statement  to  the  de- 
fendants as  a  basis  of  credit,  that  they  ex- 
tended credit  to  him,  and  that  subsequently 
he  informed  them  that  such  statement  was 
not  true  in  fact  and  that  it  did  not  cor- 
rectly give  the  amount  of  his  indebtedness; 
and  they  insist  that  thereupcm  they  rescind- 
ed the  sale  for  fraud  and  retook  their  goods. 
The  court  charged  as  follows:  ^'Certain  evi- 
dence, gentlemen,  has  been  permitted  to  go 
to  you  as  to  the  alleged  statements  made,  by 
Griffin.  Any  statement  mAde  by  Griffin,  if 
he  made  statements,  would  not  be  binding 
upon  this  plaintiff  in  this  suit  as  admissions, 
and  such  evidence  as  has  been  allowed  to 
go  to  you  with  reference  to  the  alleged  state- 
ments of  Griffin  was  successfully  impeach- 
ed or  not,  and  should  not  be  considered  by 
you  as  an  admission  of  Griffin's,  binding  up- 
on the  plaintiff  in  this  case."  One  question 
in  the  case  was  whether,  if  there  was  a 
preference,  those  receiving  it  had  reasonable 
cause  to  believe  that  a  preference  was  in- 
tended. On  this  branch  of  the  case  the 
statements  of  Griffin  to  them  were  admissi- 
ble and  proper  for  consideration.  They 
were  not,  of  course,  binding  or  conclusive 
on  the  plaintiff,  but  as  bearing  on  the  ques- 
tion of  knowledge  by  the  defendants  they 
could  be  considered;  and  it  restricted  the  use 
of  this  evidence  too  much  to  confine  it 
solely  to  the  matter  of  impeaching  Griffin 
as  a  witness.  Civ.  Code  1895,  S  6176,  de- 
clares that  "when,  in  a  legal  investigatiiMiy 
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information,  conversations,  letters  and  re- 
plies, and  similar  evidence,  are  facts  to  ex- 
plain conduct  and  ascertain  motives,  they 
are  admitted  in  evidence,  not  as  hearsay, 
but  as  original  evidence."  And  section  5179 
says:  ''Declarations  accompanying  an  act, 
or  so  nearly  connected  therewith  in  time 
as  to  be  free  from  all  suspicion  of  device  or 
afterthought,  are  admissible  as  part  of  the 
res  gestae."  See,  also,  McLean  v.  Clark,  47 
Ga.  24;  Cook  v.  Pinkerton,  81  Ga.  89,  7  S.  E. 
171,  12  Am.  St  Rep.  297;  Cohen  v.  Parish, 
105  Ga.  339,  31  S.  E.  205;  8  Wigmore  on 
Evidence,  §  1777. 

3.  If  one  purchasing  goods  makes  a  false 
representation  as  to  a  material  matter,  and 
the  owner  of  the  goods  relies  on  such  state- 
ment and  sells,  upon  discovering  the  fraud 
the  owner  may  rescind  and  reclaim  his 
property,  or  so  much  of  it  as  is  still  in  the 
possession  of  the  purchaser.  In  order  to 
rescind,  it  is  not  necessary  that  the  pur- 
chaser should  consent  to  a  rescission,  or  to 
make  a  new  contract  with  the  vendor  for 
that  purpose.  The  vendor,  upon  discover- 
ing the  fraud,  may  elect  to  rescind  or  to 
continue  the  contract  If  he  elects  to  re- 
scind, he  must  give  notice  to  the  purchaser 
of  such  election  and  of  his  determination  to 
reclaim  the  goods  sold;  and  if  he  has  re- 
ceived anything  in  payment,  he  must  re- 
turn it  or  tender  it  to  the  purchaser.  If, 
however,  the  transaction,  which  is  claimed  on 
the  one  band  to  have  been  a  rescission  and 
on  the  other  to  have  been  a  preference,  was 
accomplished  by  consent  or  agreement  be- 
tween the  vendor  and  the  purchaser,  it  is  not 
error  for  the  trial  court  to  submit  that  fact 
to  the  jury  to  aid  them  in  determining  what 
was  the  real  natmre  of  the  transaction.  Up- 
on the  right  of  a  vendor  to  rescind  upon 
discovering  that  he  has  acted  on  a  false 
representation  in  making  a  sale,  see  Clayton 
V.  O'Conner,  29  Ga.  687;  Woodruff  v.  Saul, 
70  Ga.  271;  E.  T.,  V.  &  Ga.  Ry.  Co.  v. 
Hayes,  83  Ga.  558,  10  S.  E.  350;  Newman  v. 
Glaflin  Co.,  107  Ga.  89,  32  S.  E.  943;  Mash- 
burn  V.  Dannenberg  Co.,  117  Ga.  567,  44 
S.  E.  97;  1  BenJ.  Sales  (6th  Am.  Ed.)  S  661; 
24  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  643;  1 
Blgelow  on  Fraud,  76. 

4.  If  a  vendor  in  reliance  upon  material 
misrepresentations  has  made  a  sale,  and  has 
rescinded  it  on  discovery  of  the  fraud,  but 
all  of  the  property  sold  is  not  in  the  pos- 
session of  the  purchaser,  and  some  of  it 
has  been  sold  or  disposed  of  by  him  so  as 
to  be  beyond  the  reach  of  the  vendor,  the 
latter  may  reclaim  all  the  property  which 
can  be  recovered.  As  to  that  which  he  can- 
not recover,  he  may  have  a  right  of  action 
against  the  purchaser,  not  upon  the  contract 
but  based  on  the  theory  of  the  conversion 
of  the  goods  not  found,  or  an  action  based 
upon  the  contract  Implied  by  law  where  a 
vendee  has  disposed  of  the  goods  for  money 
and  the  seller  has  waived  the  tort  2 
Mechem,  Sa]e8»  S  909,  and  citations;  Hersey 
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▼.  Benedict,  16  Hun,  282;  Sleeper  v.  Davis* 
64  N.  H.  59,  6  Atl.  201,  10  Am.  St  Rep,  377; 
Cragg  y.  Arendale,  113  6a.  181,  38  S.  E.  399; 
Southern  Ry.  Oo.  v.  Bom  Steel  Range  Co., 
122  GkL  658,  50  S.  E.  489.  He  cannot,  how- 
ever, proceed  both  under  the  contract  of 
sale  and  against  It  He  cannot  take  ba(± 
such  of  the  goods  as  remain  on  hand  as 
part  payment  of  the  indebtedness  arising 
from  the  contract  of  sale,  and  retain  a  claim 
or  seek  payment  for  the  balance  of  the  pur- 
chase price.  These  two  positions  would  be 
inconsistent. 

5.  It  is  Insisted  l^  the  defendant  In  error 
that  the  evidence  demanded  the  verdict,  and 
that  there  should  be  an  affirmance,  inde- 
pendently of  the  consideration  of  any  alleg- 
ed errors  on  the  part  of  the  court.  There 
was  undoubtedly  ample  evidence  to  have 
sustained  a  finding  in  favor  of  the  plaintiff, 
but  we  are  not  prepared  to  hold  that  it  so 
plainly  required  a  verdict  for  him  that  an 
affirmance  must  necessarily  result.  The 
plaintiff  contended  that  there  was  not  in 
fact  a  legal  rescission,  but  that  Griffin,  be- 
ing Insolvent  and  about  to  fall,  came  to 
Atlanta  and  conferred  with  the  defendants 
for  the  purpose  of  giving  them  a  preference; 
that  the  matter  of  rescission,  now  sought  to 
be  set  up,  was  not  the  real  transaction  be- 
tween the  parties;  that  the  admlssl<m  of 
having  made  a  misstatement  was  merely 
colorable;  that  the  defendants  took,  not 
only  their  own  goods,  but  other  goods  of 
Griffin;  and  that  they  did  not  mwely  seek 
to  reclaim  goods  on  the  ground  of  an  al- 
leged fraud,  but  to  get  paid  for  the  contract 
price,  crediting  the  goods  received  thereon — 
both  those  bought  from  them  and  others. 
The  defendants  claim  that  there  was  a  bona 
fide  rescission,  and  not  a  preference;  that  if 
any  goods  were  received  by  them  in  connec- 
tion with  the  rescission  which  were  not 
Included  in  their  sale  to  Griffin,  it  was  a 
mere  accident  and  not  intentional;  and  that 
the  receipt  of  other  goods  later  was  a  sep- 
arate and  distinct  transaction  for  the  pur- 
pose of  partly  compensating  them  for  such 
of  their  goods  as  could  not  be  reclaimed. 
Of  course,  any  receipt  of  additional  goods 
in  payment  would  not  stand  on  the  basis  of 
a  rescission.  While  the  Jury  might  have 
found  a  verdict  In  favor  of  the  plaintiff,  we 
could  not  hold  that  it  was  so  clearly  de- 
manded as  to  require  an  affirmance. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.,  absent 


(123  Oa.  781) 

ARNOLD  V.  FARMERS'  BXCH. 

(Supreme  Court  of  Georgia.    Aug.  3,  1905.) 

Matkriaxman's      Lien— Foreclosure— Com - 
PLAiirr. 

In  a  proceeding  to  foreclose  a  materialmaji'a 
Klen  for  material  tarnished  a  contractor  In  the 
Improvement  of  real  estate,  it  is  not  necessary 
to  allege  that  the  contractor  had  completed  his 
contract  with  the  owner  oi  the  premises,  or  that 


such  owner  had  not  paid  the  contractor  for  the 
improvements  made,  upon  his  sworn  statement 
that  he  had  paid  for  the  materials  used.  This 
remedy  is  statutory,  and  in  its  enforcement 
all  the  plaintiff  need  allege  is  compliance  with 
the  statute  and  that  be  comes  under  its  protec- 
tion. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  M, 
Cent  Dig.  Mechanics^  Liens,  %  604.] 

(Syllabus  by  the  Court) 

Error  from  City  Conrt  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  the  Fanners'  Exchange  against 
M.  W.  Arnold  and  B.  A.  Harris.  Demurrer  to 
the  petition  overruled,  and  defendant  Arnold 
brings  error.    Affirmed. 

The  Farmers'  Exchange  brought  an  action 
against  Mrs.  M.  W.  Arnold  and  B.  A.  Harris, 
alleging  that  Harris  was  a  contractor  and 
had  made  certain  Improvements  on  real  es- 
tate belonging  to  Mrs.  Arnold ;  that  the  plain- 
tiff was  a  materialman  and  furnished  ma- 
terials which  were  used  by  the  contractor 
in  the  Improvement  of  the  property  of  Mrs. 
Arnold ;  that  within  three  months  from  the 
furnishing  of  the  materials  so  used,  the 
plaintiff  recorded  Its  lien  as  provided  by  law : 
that  the  contract  price  for  the  Improvements 
made  by  the  contractor  was  In  excess  of  the 
amount  for  which  the  Hen  was  asserted; 
and  that  the  plaintiff  had  complied  with  its 
contract  as  to  furnishing  the  materials  order- 
ed and  used  by  the  contractor  in  making  the 
improvements  upon  the  property.  Suit  was 
commenced  within  12  months  after  the  fur- 
nishing of  these  materials.  The  premises  up- 
on which  the  Improvements  were  made  were 
fully  described  in  the  petition,  and  the  plain- 
tiff prayed  that  its  lien  be  enforced  against 
the  property  of  Mrs.  Arnold  and  that  a  g&or 
era]  Judgment  against  Harris  should  be  ren- 
dered in  its  favor.  Mrs.  Arnold  demurred  to 
the  petition  on  the  ground  that  no  cause  of 
action  was  therein  set  forth,  in  that  the  plain- 
tiff did  not  allege  that  the  contractor  had 
completed  and  complied  with  his  contract 
nor  that  the  owner  of  the  premises  had  not 
paid  him  the  contract  price  of  the  improve- 
ments made  upon  his  sworn  statement  that 
he  had  paid  for  the  materials  used  the  agreed 
price  therefor  or  an  amount  equal  to  the  rea- 
sonable value  of  the  same.  The  donurrer 
was  overruled,  and  Mrs.  Arnold  excepted. 

J.  F.  Gollghtly,  for  plaintiff  in  error.  Wal- 
ter McEhreath,  for  defendant  in  error. 

EVANS,  J.  (after  stating  the  facts).  This 
is  a  proceeding  by  a  materialman  to  enforce 
a  statutory  lien  for  materials  furnished  to 
and  used  by  a  contractor  in  the  improvement 
of  certain  real  estate  belonging  to  Mrs.  Ar- 
nold. A  materialman  who  furnishes  material 
for  the  building,  repairing,  or  improving  of 
real  estate  is  entitled  to  a  lien  thereon,  at 
against  the  owner,  when  the  material  is  fur- 
nished to  and  used  by  a  contractor  in  making 
improvements  on  the  premises,  unless  the 
owner  shall  show  that  the  lien  has  been  waiv- 
ed in  writing,  or  produce  the  swwn  state- 
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ment  of  the  contractor  that  the  agreed  price 
or  reasonable  value  of  the  material  so  fur- 
nished has  been  paid,  '"provided  that  In  no 
event  shall  the  aggregate  amount  of  liens  set 
up  •  ♦  •  exceed  the  contract  price  of  the 
improvements  made."  Civ.  Code  1S95,  §  2801 ; 
Acts  1899,  p.  33;  Van  Bpps*  Code,  §  617«. 
The  claim  of  lien  must  be  recorded  in  the 
office  of  the  clerk  of  the  superior  court  of  the 
county  wherein  the  property  is  situated,  with- 
in three  months  after  the  material  is  fur- 
nished. Civ.  Code  1895,  S  2804  (2).  The  ma- 
terialman's lien  must  be  enforced  by  an  ac- 
tion brought  within  12  months  from  the  time 
his  demand  against  the  contractor  becomes 
due.  Id.  §  2804  (3).  And  the  materialman 
must  allege  a  substantial  compliance  with 
his  contract  in  furnishing  the  material,  that 
he  has  duly  recorded  his  claim  of  lien,  and 
that  the  contract  price  or  reasonable  value  of 
the  materials  furnished  the  contractor  and 
for  which  he  asserts  a  lien  comes,  in  whole  or 
In  part,  within  the  contract  price  agreed  on 
between  the  contractor  and  the  owner  of  the 
property  improved,  Stevens  v.  Ga.  Land  Co., 
122  Ga.  817,  50  S.  B.  100.  The  materialmaii 
derives  his  lien  from  the  statute,  and  in  its 
enforcement  he  Is  not  required  to  allege  any- 
thing more  than  that  his  claim  comes  with- 
in the  provisions  of  the  statute  and  that  he 
has  complied  with  its  terms  in  asserting  his 
lien.  The  petition  filed  in  the  present  case 
contained  all  the  necessary  averments.  It 
was  not  essentia]  that  the  plaintiff  should 
negative  the  defenses  which  the  statute  per- 
mits to  be  interposed  by  the  owner  of  the 
premises  improved.  The  act  of  1899  puts  the 
burden  on  the  owner  to  show  that  the  lien 
has  been  waived  In  writing,  or  that  the  con- 
tractor produced  a  sworn  statement  that  the 
agreed  price  or  reasonable  value  of  the  ma- 
terials furnished  him  had  been  paid. 

One  of  the  points  raised  by  the  demurrer 
is  that  the  plaintiff's  petition  did  not  affirma- 
tively allege  a  completion  of  the  contract  by 
the  contractor.  The  statute  does  not  require 
this  to  be  alleged,  and  in  the  prosecution  of 
his  statutory  remedy  it  is  not  incumbent  on 
the  materialman  to  allege  anything  more 
than  the  statute  declares  shall  constitute  a 
prima  facie  right  to  assert  and  enforce  his 
claim  of  lien.  It  may  be  that  the  owner  of 
the  premises  can  urge,  as  a  defense,  not  only 
that  the  lien  has  been  waived  in  writing,  or 
that  the  contractor  was  settled  with  upon  a 
sworn  statement  that  all  materials  and  labor 
had  been  paid  for,  but  that  nothing  is  due  to 
the  contractor  under  the  contract,  because 
it  was  voluntarily  abandoned  by  him  before 
its  completion.  Rowell  v.  Harris,  121  Ga. 
239,  48  8.  E.  948.  We  are  content  to  rest  our 
decision  in  this  case  upon  the  principle  that, 
in  the  prosecution  of  a  statutory  remedy,  all 
the  plaintiff  need  allege  is  enough  to  show 
that  he  has  complied  with  aK  of  its  essential 
requirements,  and  has  at  least  a  prima  facie 
right  to  avail  himself  of  that  remedy.    The 


demurrer  was,  in  our  opinion,  rightly  over- 
ruled. 

Judgment  affirmed.    All  the  Justices  ooa- 
curring,  except  SIMMONS,  GL  J.,  absent 


(123  Ga.  879) 
JORDAN   V.   BOSWORTH. 
(Supreme  Court  of  Creorgia.    Aug.  5,  1905.) 

Limitations— Beginning  of  Action— What 

Constitutes. 

Handing  to  the  clerk  a  petition,  with  in- 
structions to  indorse  upon  it  an  entry  of  filing 
and  to  issue  process,  but  "to  hold  it'  until  the 
plaintiff  notifies  bim  further,  is  not  a  filing  of 
a  suit  or  the  commencement  of  an  action,  with- 
in the  meaning  of  Civ.  Code  1895,  |  4973,  until 
the  instructions  are  withdrawn;  and,  if  the 
bar  of  the  statute  of  limitations  attaches  be- 
fore the  instractions  are  withdrawn,  the  suit 
is  barred,  notwithstanding  seryice  was  regularly 
perfected  after  the  withdrawal  of  the  instruc- 
tions. 

[Ed.  Note. — For  cases  In  point,  see  vol.  33. 
Cent  Dig.  lihnitation  of  Actions,  H  529,  530.J 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  R.  J.  Jordan  against  J.  M.  Bos- 
worth.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Suit  was  brought  upon  a  promissory  note 
under  seal,  dated  November  10,  1882,  and 
due  one  day  after  date.  The  defendant 
pleaded  the  statute  of  limitations.  The  facts 
upon  which  this  plea  rested  were  as  fol- 
lows: On  November  10,  1902,  the  plaintiff 
went  to  the  office  of  the  clerk  of  the  city 
court,  handed  him  the  original  petition,  and 
asked  him  to  ffie  it,  and  issue  process,  but 
to  hold  it  in  his  office  until  the  plaintiff  fur- 
ther notified  him.  The  clerk  entered  upon 
the  petition,  *'Filed  in  office  this  the  10th 
day  of  November,  1902,"  and  affiLsed  his  sig- 
nature as  clerk,  and  also  issued  process  at 
the  same  time.  On  November  17,  1902,  the 
plaintiff  called  at  the  clerk's  office  and  in- 
structed him  "to  go  ahead  with  the  suit," 
and  then  the  clerk  had  prepared  a  copy  and 
turned  the  copy  and  the  original  over  to  the 
sheriff  for  service,  and  service  was  perfect- 
ed a  few  days  thereafter.  The  case  was  not 
entered  upon  the  docket  until  November  17th. 
The  court  overruled  a  demurrer  to  the  por- 
tiLons  of  the  defendant's  answer  which  set 
up  the  above  facts,  directed  a  verdict  in 
favor  of  the  defendant,  and  overruled  the 
plaintiff's  motion  for  a  new  trial.  The  ex- 
ceptions to  these  several  rulings  all  raise 
simply  the  question  whether  the  court  was 
right  in  holding  that  under  the  facts  above 
stated  the  suit  was  barred. 

Dorsey,  Brewster  &  Howell,  for  plaintiff 
in  error.  C.  6.  Reynolds  and  Du  Blgnon  & 
Alston,  for  defendant  In  error. 

COBB,  J.  The  Code  provides  that  actions 
upon  instruments  under  seal  "shall  b^ 
brought"  within  20  years  after  the  right  or 
action  accrues.     Civ.    Code,   1895,    i    3765. 


756 


51  SOUTHEASTERN  RBPORTEB. 


(Ga. 


Tbere  is  no  substantial  difference  between 
bringing  a  suit  and  commencing  a  suit;  and 
the  section  may  be  read  as  if  it  had  said 
suit  shall  be  commenced  within  20  years- 
Clv.  Code  1895,  (  4973,  provides:  **Upon 
every  petition  the  clerk  shall  Indorse  the 
date  of  its  filing  in  office,  which  shall  be 
considered  the  time  of  the  commencement  of 
the  suit."  Obviously  the  proper  construc- 
tion of  this  section  is,  not  that  the  indorse- 
ment of  the  date  of  filing  by  the  clerk,  but 
the  actual  date  of  filing,  is  to  be  deemed  the 
time  of  the  commencement  of  the  suit;  and 
there  is  a  very  substantial  difference  be- 
tween the  two  things.  The  clerk  may  write 
an  entry  of  filing  on  a  petition,  and  yet  not 
actually  file  it  in  his  office.  The  entry  of 
the  clerk  is  evidence  of  filing,  but  not  neces- 
sary or  conclusive  evidence  of  that  fact 
"A  paper  is  said  to  be  filed,  when  it  is  de- 
livered to  the  proper  officer,  and  by  lilm  re- 
ceived, to  be  kept  on  file."  Peterson  v.  Tay- 
lor, 15  Ga.  483,  60  Am.  Dec.  705,  quoting 
from  13  Vln.  Abr.  211.  See,  also,  Floyd  v. 
Chess-Garley  Co.,  76  Ga.  752  (1);  Laslie  v. 
I/aslie,  94  Ga.  721,  19  S.  E.  805  (c);  Adams 
Y.  Goodwin,  99  Ga.  138^  25  S.  E.  24.  Nor 
will  notice  to  the  opposing  party  that  a  par- 
ticular pleading  will  be  relied  on  at  the  trial 
dispense  with  an  actual  filing  of  the  paper 
in  the  clerk's  office.  McDougall  v.  Banks,  13 
Ga.  451.  Even  the  actual  filing  of  the  peti- 
tion wiU  not  be  regarded  as  the  commence- 
ment of  the  suit,  unless  followed  up  by 
proper  service.  McCIendon  y.  Phosphate  Co., 
100  Ga.  219,  28  S.  B.  152;  Florida  Central  R. 
Co.  v.  Ragan,  104  Ga.  356,  30  S.  E.  745; 
Nicholas  V.  Assurance  Co.,  109  Ga.  621,  34 
8.  E.  1004.  "If  there  is  no  service,  the 
plaintiff  cannot  remain  inactive,  and,  after 
having  been  guilty  of  laches,  ultimately  move 
in  the  cause,  and  then  claim  that  a  suit  al- 
lowed to  remain  passive  is  to  be  treated  as 
having  been  commenced  as  of  the  time 
of  the  filing  of  the  petition."  Oox  v.  Strick- 
land, 120  Ga.  114^  47  8.  E.  912.  In  the  pres- 
ent case,  however,  process  was  issued,  and 
service  was  perfected;  and  the  question  for 
determination  is,  on  what  date  was  the  peti* 
tlon  filed  In  the  clerk's  office? 

Hie  law  contemplates  that  when  a  plead- 
ing is  filed  in  the  clerk's  office,  It  becomes  an 
office  paper  of  the  court  in  which  it  is  filed* 
and  the  party  filing  it  loses  control  over  it 
In  so  far  as  the  regular  procedure  usually 
pursued  in  such  a  case  is  concerned.  A  pa« 
per  filed  in  the  clerk's  office  must  be  allowed 
to  follow,  without  Interference  from  the  par- 
ties, the  usual  course  of  legal  procedure,  and 
a  party  who  interferes  does  so  at  his  peril. 
If  he  prevents  that  being  done  which  is 
usual  and  proper,  he  cannot  thereafter  claim 
a  benefit  which  would  only  accrue  if  regu- 
larity had  been  observed.  A  plaintiff  can- 
not hand  a  petition  to  the  derk,  with  in- 
structions to  make  an  entry  of  filing  on  it» 
and  then  withhold  it  from  service  until  fur- 
ther  instmctiona^   and  afterwards   contend 


that  the  petition  was  actually  filed  when  the 
entry  of  filing  was  made.  By  such  conduct 
he  ties  the  hands  of  the  clerk,  makes  him 
merely  his  agent,  deprives  him  of  all  offi- 
cial relation  to  him  and  the  transaction,  and 
official  relations  do  not  arise  until  he  removes 
the  bonds.  A  petition,  to  be  filed,  must  be 
lodged  with  the  clerk,  with  the  imderstand- 
ing  that  the  usual  procedure  Is  to  be  fol- 
lowed; that  is,  process  Issued  and  service 
perfected.  The  defendant  has  no  legal  no- 
tice of  the  suit  until  served  with  a  copy  of 
the  petition  and  process,  and,  to  make  such 
notice  relate  back  to  the  time  of  the  com- 
mencement of  the  action,  the  plaintiff  must 
really  commence  his  action,  without  any  res 
ervation  as  to  the  time  when  service  shall 
be  perfected.  The  filing  of  the  petition  must 
be  unequivocal  and  bona  fide,  and  It  must 
not  be  lodged  with  the  clerk,  to  be  held  by 
him  until  the  plaintiff  determines  whether 
he  really  intends  to  sue  or  not  A  suit,  with 
the  right  reserved  in  the  plaintiff  to  say 
whether  it  shall  really  become  a  suit,  is  a 
legal  paradox,  and  one  for  which  we  are 
satisfied  there  Is  no  authority  of  law.  In 
Maddox  v.  Humphries,  30  Tex.  494,  It  was 
held:  "Where  the  plaintiff  filed  a  petition 
with  the  clerk,  and  indorsed  it,  "The  clerk 
will  not  issue  upon  this  until  further  instruc- 
tions by  me,'  the  suit  was  not  properly  com- 
menced until  the  order  was  given  for  the 
citation;  and  such  a  deposit  or-  filing  with 
the  clerk  did  not  arrest  the  running  of  the 
statute  of  limitations."  8ee,  also,  Seaver  v. 
Lincoln,  21  Pick.  267;  Ross  v.  Luther.  4 
Cow.  158,  15  Am.  Dec.  841;  Bates  y.  Smith 
(Tex.  Sup.)  16  a  W.  47;  1  Cyc.  748.  While 
the  cases  above  dted  were  dealing  with 
statutes  not  in  all  respects  like  ours,  and 
hence  are  not  exactly  in  point,  still  they  are 
nevertheless  authority  for  what  is  a  filing, 
and  so  are  in  principle  in  point  There  was 
no  error  in  any  of  the  rulings  complained  of. 
Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  0.  J.,  absent 


(128  Q&.  714) 
ATLANTA  NEWS  PUB.  CX).  ▼.  MBDLOOK 
(three  cases). 
(Supreme  Oonrt  of  Georgia.    Aug.  8,  1905.) 

1.  Libel— What    Constitutbs— Chabob    op 
Pbbjubt. 

A  writing  containing  a  statement  that  a 
person  had  been  ''bribed*'  to  testify  sa  a  witness 
against  one  party  and  in  the  interest  of  his 
adversary  imputes  to  such  person  the  crime  of 
perjury,  and  is  libelous. 

[Ed.  Note. — For  cases  In  point  see  vol.  82, 
Cent.  Dig.  Libel  and  Slander,  fS  64-60.] 

2.  Same— PRivrLEQED  CoianrNiCATioiis. 

The  privileged  communications,  recognlied 
in  the  law  of  slander  and  libel  as  freeing  the 
speaker  or  writer  from  liability,  are  of  two 
classes — the  one  where  the  privilege  is  abso- 
lute, and  the  other  where  the  privilege  Is  condi- 
tional. 

[Ed.  Note. — For  cases  in  point,  see  voL  82, 
Cent  Dig.  Libel  and  Slander   I  113.] 
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3.  Sahe—Absollte  Pbivhjsoe. 

**The  characteristic  feature  of  absolute,  as 
dis^ngniahed  from  conditional,  privilege,  is  that 
Id  the  former  the  question  of  malice  is  not  open. 
All  inquiry  Into  good  faith  is  closed." 

4.  Saice— CONDtnONAI.  Pbivilbge. 

In  every  case  of  conditional  privilege,  if 
the  privilege  is  used  merely  as  a  cloak  for  vent- 
ing private  malice,  and  not  bona  fide  in  promo- 
tion of  the  object  for  which  the  privilege  is 
granted,  the  party  defamed  has  a  nght  of  ac- 
tion. 

5.  Same— Comments  of  Attobnet. 

An  attorney  at  law  has  a  conditional  privi- 
lege to  make,  during  the  progress  of  a  trial,  such 
fair  comments  on  the  circumstances  of  the  case 
and  the  conduct  of  the  parties  in  connection 
therewith  as  in  his  judgment  seems  proper. 

[Ed.  Note. — For  cases  in  point,  see  vol,  S2, 
Cent  Dig.  Libel  and  Slander,  $§  117,  122.] 

6.  Same— Newspapeb  Pitblisheb. 

Ordinarily  the  publisher  of  a  newspaper 
has  no  privilege  as  to  what  appears  therein,  but 
is  liable  for  the  same  as  any  other  person. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Libel  and  Slander,  S  148.] 

7.  Same— Repobt  of  Judicial  Pboceedings. 

The  publisher  of  a  newspaper  is,  however, 
authorized  to  publieh  a  fair  and  honest  rei>ort 
of  the  proceedings  of  a  judicial  trial,  and  is  not 
liable  on  account  of  such  publication,  in  the 
absence  of  express  malice ;  and  this  is  true,  al- 
though what  appears  in  such  report  as  a  part 
of  the  comments  of  counsel  would  have  been 
slanderous  if  uttered  under  other  circumstances 
by  the  attorney. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Libel  and  Slander,  §|  127,  148.] 

8.  Same— Alleged  Remabks  of  Counsel. 

Where  a  publication  is  made  in  a  newspa- 
per of  the  proceedings  of  a  judicial  trial,  in 
which  appears  what  purports  to  be  the  remarks 
of  counsel  made  during  toe  progress  of  the  case, 
which  are  slanderous  in  their  nature,  and  such 
remarks  were  not  in  fact  made  by  the  counsel, 
the  publisher  is  liable  in  an  action  of  libel  to  the 
party  aggrieved. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Libel  and  Slander,  H  127,  148.] 

9.  Same}— Pleading— Petition. 

There  was  no  error  in  overruling  the  gen- 
eral demurrer  to  the  petitions. 

10.  Same— Demubbbb. 

Those  portions  of  the  petitions  which  were 
made  the  subject  of  special  demurrers  were  al- 
legations which  were  permissible  as  matter  of 
indncement  or  aggravation,  or  by  way  of  in- 
nuendo, and  therefore  were  properly  embraced 
within  the  pleadings,  and  were  not  subject  to 
the  objections  taken  in  the  demurrers. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Beid,  Judge. 

Action  by  C  E.  Medlock,  by  her  next 
friend,  by  M.  O.  Medlock,  by  her  next  friend, 
and  by  W.  W.  Medlock,  by  his  next  friend, 
against  the  Atlanta  News  Publishing  Com- 
pany. Demurrers  to  the  declaration  were 
overruled,  and  defendant  brings  error.  Af- 
firmed. 

Three  Medlocks,  aged,  respectively,  13,  14, 
and  15  years,  brought  their  separate  suits 
for  libel  against  the  Atlanta  News  Publish- 
ing Company,  a  corporation.  The  petitions 
in  the  three  cases  were  substantially  the 
same,  and  were  in  substance  as  follows:  The 
defendant  publishes  a  newspaper  known  as 
the   "Atlanta  Newa»"   which  claims  a  ciJ> 


eulatlon  of  nearly  25,000.  On  August  23, 
1902,  Mrs.  Moxley,  an  aunt  of  the  plaintifts, 
brought  suit  against  the  Georgia  Railway  & 
Blectric  Company,  seeking  to  recover  dam- 
ages for  two  injuries  which  she  claimed  tp 
have  received  while  a  passenger  upon  a  car 
of  that  company — one  on  July  11,  1902,  and 
the  other  on  July  15th.  The  plaintiffs  were 
present  when  Mrs.  Moxley  was  hurt  on  the 
latter  occasion,  and  were  subpo&naed  as  wit- 
nesses by  the  railway  company,  and  testified 
in  the  case,  honestly  and  fairly  relating 
what  happened  on  the  occasion  in  question. 
After  they  had  testified,  and  before  the  case 
was  concluded,  on  January  22,  1904,  the  de- 
fendant published  in  its  newspaper  the  fol- 
lowing article: 

"Bribery  is  Charged  to  Railway  Company. 

"Prominent  Attorney  in  Speech  Says  Wit- 
nesses are  Bribed. 

"A  sensational  charge  of  bribery  was  laid 
against  the  Georgia  Railway  and  Electric 
Company  by  Colonel  W.  P.  Andrews  in  the 
Second  division  of  the  City  Court  this  morn- 
ing. The  case  of  Mrs.  Louise  E.  Moxley 
against  the  railway  company  for  $12,000,  for 
alleged  personal  injuries,  was  on  trial,  when 
Colonel  Andrews,  Mrs.  Moxley's  attorney, 
made  several  sensational  statements  In  his 
speech  to  the  Jury.  Mrs.  Moxley  claims  to 
have  been  injured  some  months  ago  while 
in  the  act  of  alighting  from  the  car.  She 
claims  tiiat  it  has  effected  her  nervous  sys- 
tem greatly,  as  well  as  her  physical  condi- 
tion. She  is  unable  to  walk  and  is  rolled 
about  In  a  chair. 

"The  Georgia  Etailway  and  Blectric  Com- 
pany brought  three  children  Into  court  to 
testify  that  Mrs.  Moxley  had  suffered  all 
her  life  from  the  troubles  alleged  to  have 
been  received  from  the  injury;  and  Colonel 
Andrews  stated  that  they  had  paid  these 
diildren  $2  each  to  come  Into  court  as  wit- 


*The  Georgia  Railway  and  Electric  Com- 
pany put  two  dollars  into  the  palm  of  these 
little  children  and  dragged  them  here  Into 
court  after  having  Mr.  Simmons  talk  with 
them  for  an  hour,  and  knowing  full  well 
what  they  were  going  to  say  before  they 
came  here,  said  the  attorney.  Colonel  An- 
drews stated  that  the  defendant  company 
had  gone  to  see  three  little  children,  Carrie 
Medlock,  13  years  old,  Mary  Medlock,  16 
years  old,  and  Wood  Medlock,  15  years  old, 
the  nieces  and  nephew  of  the  plaintiff,  and 
bribed  them  to  testify  against  her  and  in 
the  interests  of  the  company.  Some  allusion 
to  this  alleged  bribery  was  made  in  the  ar- 
gument yesterday,  and  Attorney  Ben  Cou- 
yers  for  the  railway  company  admitted  that 
they  had  paid  the  witnesses  two  dollars 
each. 

"Colonel  Andrews  says:  'When  they  pa.v 
them  this  money  they  expect  value  received, 
and  the  value  received  in  this  case  is  bought 
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testimony.    They  make  these  little  children 
as  corrupt  as  the  fountains  of  hell.' 

"The  attorneys  for  the  railway  company 
did  not  reply  to  these  charges  in  the  court- 
room.** 

It  is  alleged  that  the  article  is  a  false 
and  malicious  defamation  in  writing,  tend- 
ing to  expose  the  plaintiffs  to  public  hatred, 
contempt,  and  ridicule;  that  the  charges  and 
intimations  there  set  forth  were  made  ma- 
liciously; that  the  attorney  for  Mrs.  Moxley 
was  president  of  the  defendant  company, 
was  present  during  the  entire  trial,  and  well 
knew  that  no  such  charges  or  accusations 
as  set  out  in  said  article  had  been  made 
against  the  plaintiffs;  that  the  effect  of  the 
article  was  to  create  the  impression  upon 
the  minds  of  the  readers  that  the  plaintiffs 
had  been  bribed  by  the  railway  company 
to  testify  falsely,  and  that  they  had  for  a 
money  consideration  so  testified;  that  the 
article  in  effect  charges  that  the  plaintiffs 
had  made  a  corrupt  bargain  to  testify  falsely 
and  had  carried  the  same  into  effect;  that 
the  plaintiffs  are  the  witnesses  referred  to 
in  the  article,  and  the  defendant,  by  its 
publication,  did  declare  to  the  public  that  its 
president,  the  attorney  for  Mrs.  Moxley,  had 
In  open  court  charged  that  the  plaintiffs 
had  given  ^'bought  testimony,"  and  that  the 
railway  company  had  made  them  "as  cor- 
rupt as  the  fountains  of  hell";  that  the  pub- 
lication was  false  and  malicious,  that  no 
such  chaiges  were  in  fact  made  by  the  at- 
torney, and  the  defendant,  through  its  presi- 
dent, who  was  such  attorney,  well  knew 
this  fact;  and  the  motive  of  the  article  was 
to  defame  the  plaintiffs  and  expose  them  to 
public  hatred,  ridicule, -and  contempt  The 
defendant  filed  a  demurrer  In  each  case, 
containing  numerous  grounds,  among  others, 
that  the  petition  does  not  set  forth  a  cause 
of  action;  the  words  alleged  are  not  libelous 
per  se;  if  they  can  be  so  construed,  they 
show  upon  their  face  that  some  one  other 
than  the  plaintiffs  was  libeled;  they  do  not 
purport  to  be  a  statement  or  declaration  of 
the  defendant,  but  merely  of  an  attorney  in 
an  argument  before  the  Jury  in  a  case  In 
court,  and  are  consequently  not  libelous; 
they  are  nothing  more  than  the  comments  of 
counsel  in  the  discharge  of  his  duty  as  such, 
and  are  therefore  absolutely  privileged,  both 
as  to  the  attorney  who  made  them  and  the 
defendant  who  printed  them.  The  demurrer 
also  contains  num^ous  objections  to  stated 
paragraphs  of  the  petition,  which  are  not 
necessary  to  be  here  referred  to.  The  court 
overruled  the  demurrers,  and  the  defendant 
excepted. 

Andrews  ft  Skeen  and  Dorsey,  Brewster  ft 
Howell,  for  plaintiff  In  error.  Jno.  L.  Hop- 
kins &  Sons,  Walter  T.  Colquitt,  and  Rosser 
&  Brandon,  for  defendants  In  error. 

COBB,  J.  Viewed  in  any  light  the  writ- 
ing was  libelous.  It  was  none  the  less  a 
libel  upon  the  plaintiffs  because  it  was  a  libel 


upon  the  railway  company.  The  defendant 
in  effect  charged  that  the  railway  company 
had  corruptly  influenced  the  plaintiffs  to  give 
false  testimony,  and  that  they  had  yielded 
to  this  influence.  To  the  mind  of  any  reader, 
of  even  less  than  average  intelligence,  the 
writing  contained  a  charge  that  the  plaintiffs 
had  been  guilty  of  perjury,  and  perjury  of 
the  most  vicious  character;  that  is,  perjury 
brought  about  by  the  acceptance  of  money. 
The  writing  must  be  taken  in  that  light  in 
which  it  would  appear  to  the  ordinary  reader 
of  a  public  gazette.  It  does  not  contain  all 
of  the  technical  niceties  of  a  conunon-law 
indictment  nor  does  it  contain  all  that  would 
be  necessary  In  an  accusation  under  the 
modem  liberal  rules  in  criminal  pleading; 
but  the  reading  public  are  not  special  plead- 
ers, and  the  impression  conveyed  to  the  mind 
of  the  average  public  reader  is  that  which  is 
to  be  sought  for  in  determining  whether  a 
writing  is  libelous  in  its  nature.  There  can 
be  no  two  opinions  as  to  the  impression 
which  would  be  conveyed  to  the  mind  of  any 
moderately  intelligent  reader  of  any  age  or 
sex,  who  was  accustomed  to  peruse  the  col- 
umns of  a  daily  paper,  as  to  what  was  the 
charge  against  the  plaintiffs  contained  in 
tills  writing.  They  were  held  up  by  this 
article  before  the  public  gaze  as  youths  of 
vicious  natures,  willing  to  act  in  utter  dis- 
regard of  all  rules  of  decency,  honesty,  and 
propriety,  having  actually  appeared  in  court 
and  knowingly  testifled  falsely  for  a  money 
consideration. 

But  it  is  said  that  the  w<Mrd8,  "they  make 
these  children  as  corrupt  as  the  fountains 
of  hell,"  while  senseless,  are  not  libelous.  It 
Is  claimed  that  this  languge  is  absolutely 
meaningless;  that  no  rational  meaning  or 
inference  can  be  drawn  from  it;  that  there 
is  no  such  thing  as  a  "fountain  of  hell,"  and, 
if  there  is,  there  Is  nothing  upon  which  to 
base  a  conception  whether  it  is  corrupt  or 
not;  that  the  popular  idea  of  a  hell  is  a  place 
of  fire  and  brimstone,  and  there  is  nothing 
corrupt  in  either  of  these  elements.  There 
are  those  in  the  present  day  who,  for  reasons 
satisfactory  to  themselves,  contend  that 
there  is  no  such  place  as  hell;  but  even  this 
class  will  admit  that  if  there  is  such  a  place, 
there  is  nothing  there  which  Is  consistent 
with  hcmesty,  decency,  or  the  right  concep- 
tion of  things.  Both  the  popular  and  the 
theological  idea  of  hell  has  nothing  in  it  to 
make  any  connection  with  that  place  either 
desirable  or  comfortable  from  a  physical  or 
spiritual  point  of  view.  The  word  "hell"  is 
a  synonym  for  all  that  is  evil  and  corrupt 
in  the  grossest  and  basest  sense  of  those 
terms.  But,  even  if  these  words  did  not  con- 
vey to  the  ordinary  mind  that  these  chil- 
dren had  been,  by  the  alleged  corrupt  influ- 
ences, made  as  vicious  as  imps  of  hell,  tlie 
writing  bore  the  meaning  above  referred  to. 
and  denounced  them  to  the  public  as  being 
guilty  of  base  and  corrupt  perjury.  Taken 
alone,  the  words  "corrupt  as  the  fountains 
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of  I'eli"  may  be  meaningless;  but,  when 
read  in  connection  with  the  entire  article, 
there  can  be  no  doubt  that  It  bore  the  mean- 
ing above  referred  to,  and  was  of  such  a 
character  as  to  hold  the  plaintiffs  up  to  pub- 
lic hatred,  contempt,  and  ridicule. 

But  it  is  said  that  the  article  was  merely 
a  report  of  a  trial  containing  the  comments 
of  counsel  during  the  progress  of  the  case, 
and  that  what  was  contained  In  the  article 
was  a  privileged  communication,  both  as  to 
the  counsel  and  the  publisher.  From  mo- 
tives of  public  policy  the  law  recognizes  cer- 
tain communications  and  publications  as 
privileged.  The  privilege  which  the  law 
thus  accords  the  speaker  or  publisher  is  ei- 
ther absolute,  entirely  freeing  the  party  from 
liability  to  the  person  injured  by  the  words, 
or  the  publication,  or  conditional — ^that  is, 
the  words  shall  be  spoken  in  good  faith  up- 
on a  proper  occasion.  When  the  privilege  is 
absolute,  the  motive  of  the  publication  is 
immaterial.  When  the  privilege  is  condi- 
tional, actual  malice  will  bring  about  lia- 
bility. As  remarked  by  Mr.  Chief  Justice 
Bleckley,  In  Wilson  v.  Sullivan,  81  Ga.  243, 
7  S.  E.  276:  "The  characteristic  feature  of 
absolute,  as  distinguished  from  conditional, 
privilege,  is  that  in  the  former  the  question 
of  malice  is  not  open.  AJl  inquiry  into  good 
faith  is  closed.  The  remarks  of  a  legislator 
In  debate,  the  words  of  a  judge  in  the  course 
of  a  judicial  proceeding,  the  averments  in  a 
pleading  filed  In  a  court  of  competent  juris- 
diction, wliich  are  pertinent  and  material  to 
the  relief  sought,  are  instances  of  absolute 
privilege."  While  the  Code  does  not  in  any 
place  use  the  term  "absolute  privilege,*'  it  is 
recognized  as  a  part  of  the  law  of  this  state 
In  section  3842,  Code  1895,  which  deals  with 
the  subject  of  pleadings,  and  was  expressly 
held  to  be  the  law  in  the  case  above  cited. 
The  privileged  communications  enumerated 
in  section  3840  are  those  where  the  privilege 
is  conditional.  Among  such  are  found  com- 
ments of  counsel  fairly  made  on  the  circum- 
stances of  the  case  and  the  conduct  of  the 
parties  in  connection  therewith.  Wben,  in 
an  action  for  slander,  it  appears  that  the 
words  spoken  were  part  of  the  comments  of 
counsel,  and  were  pertinent  and  material  to 
the  case  under  investigation,  no  matter  how 
false  the  assertions  may  be,  a  recover  for 
slander  cannot  be  upheld,  unless  it  be  shown 
that  in  making  the  remarks  counsel  was  ani- 
mated by  express  malice.  As  was  said  by 
Mr.  Chief  Justice  Warner,  in  Lester  v.  Thur- 
mond, 51  Ga.  118,  119:  **The  clear  distinc- 
tion which  the  law  recognizes  between  words 
spoken  by  an  attorney  at  law,  in  address- 
ing a  jury  in  the  regular  course  of  judicial 
proceedings,  and  the  same  actionable  words 
spoken  in  private  conversation,  not  privileged 
communications,  is  this:  No  action  can  be 
maintained  against  an  attorney  at  law  for 
words  spoken  to  a  jury,  as  in  this  case,  with- 
out proof  of  actual  malice,  and  it  is  incum- 
bent upon  the  plaintiff  to  furnish  such  proof; 


whereas,  when  actionable  words  are  spoken 
in  private  conversation,  the  law  implies  that 
the  words  were  spoken  maliciously,  and  it  is 
not  Incumbent  on  the  plaintiff  to  prove  mal- 
ice. The  attorney  at  law  is  protected  by  his 
privilege,  on  account  of  words  spoken  in  the 
discharge  of  his  duty  in  the  regular  course 
of  judicial  proceedings  in  the  courts,  unless 
express  malice  is  proved.  If,  however,  an 
attorney  at  law  avails  himself  of  his  position 
as  an  advocate  maliciously  to  slander  anoth- 
er by  uttering  words  wholly  unjustifiable, 
then  he  should  be  liable  to  an  action,  but  not 
otherwise."  A  lawful  occasion  cannot  be 
used  by  any  one  to  whom  the  law  accords  a 
conditional  privilege  for  the  purpose  of  vent- 
ing his  malice;  and,  if  he  do  so,  he  is  bound 
to  prove  that  his  assertions  are  true.  Taylor 
V.  State,  4  Ga.  24.  If  the  words  complained 
of  in  the  present  case  had  been  uttered  by 
the  attorney  in  open  court  during  the  prog- 
ress of  a  trial  in  which  he  was  representing 
his  client,  he  would  not  be  liable  in  dam- 
ages to  those  about  whom  the  words  were 
spoken,  unless  the  words  were  spoken  as  a 
consequence  of  express  malice  on  his  part 
But  it  does  not  follow,  because  an  attorney 
will  be  exempt  from  liability  for  words  sx)o- 
ken  in  open  court  in  the  conduct  of  his  case, 
that  he  would  be  likewise  exempt  when  re- 
peating the  words  on  another  occasion,  when 
he  was  under  no  obligation  either  to  the  pub- 
lic or  his  client  to  speak  In  reference  to  the 
matter.  While  no  malice  would  be  implied, 
either  from  the  character  of  the  words  or 
the  falsity  of  the  charge,  when  they  were 
uttered  in  the  course  of  a  judicial  proceed- 
ing, the  repetition  of  the  words,  either  in  pri- 
vate conversation  or  in  a  published  article 
in  a  newspax>er  at  his  instance,  when  no  pub- 
lic or  private  duty  required  him  to  repeat 
them,  would  place  him,  as  to  such  repetition, 
upon  the  same  footing  as  any  one  who  speaks 
of  another,  and  he  speaks  then  at  his  peril 
if  the  words  are  not  true.  See,  in  this  con- 
nection, Townshend  on  Slander  &  Lribel  (4th 
Ed.)  I  218,  p.  327. 

Among  the  communications  enumerated  as 
belonging  to  the  class  of  conditional  privi- 
lege are  also  found  fair  and  honest  reports 
of  proceedings  of  legislative  or  judicial  bod- 
ies. If  a  newspaper  publishes  a  fair  and 
honest  rex>ort  of  a  trial,  stating  what  was 
the  character  of  the  controversy,  and  em- 
bracing the  comments  of  counsel  actually 
made  during  the  progress  of  the  trial,  there 
could  be  no  recovery  for  such  publication, 
unless  it  was  made  to  appear  that  the  pub- 
lisher was  animated  by  express  malice;  and 
this  would  be  true,  notwithstanding  there 
were  contained  in  the  publication,  as  a  part 
of  the  comments  of  counsel,  words  which,  if 
uttered  elsewhere,  would  have  rendered  the 
speaker  and  the  publisher  liable  in  damages. 
Ordinarily  the  publisher  of  a  newspaper  Is 
not  privileged  in  the  publications  therein 
made,  but  is  liable  on  account  thereof  in  the 
same  manner  as  other  persons;  and  defama- 
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tory  matter  does  not  become  privileged  sim- 
ply for  the  reason  that  It  is  published  in  the 
form  of  an  advertisement,  or  as  news,  or  Is 
furnished  by  a  correspondent,  or  is  copied 
from  other  publications.  Oox  v.  Strickland, 
101  Ga.  493,  28  S.  E.  655  (3).  On  the  sub- 
ject of  privileged  communications  generally, 
see  Newell  on  Slander  &  Libel  (2d  Ed.)  388 
et  seq.;  Townshend  on  Slander  &  Libel  (4th 
Ed.)  295  et  seq.;  Odgers  on  Libel  &  Slander 
(text-book  series),  top  page  140  et  seq.  In 
an  action  for  libel,  that  a  writing  constituted 
a  privileged  communication  is  generally  a 
matter  for  plea.  Holmes  v.  Clisby,  118  Ga. 
820,  45  S.  E.  684  <2);  Flanders  v.  Daley,  120 
Ga.  885,  48  S.  B.  327  (4).  But,  if  It  appears 
upon  the  face  of  the  petition  that  the  com- 
munication was  really  privileged,  there  seems 
to  be  no  really  good  reason  why  this  might 
not  be  taken  advantage  of  by  demurrer. 
The  petition  In  the  present  case  distinctly 
alleges  that  the  words  complained  of  were 
not  uttered  by  the  attorney  during  the  trial 
of  the  case  which  was  reported,  and  there- 
fore they  were  no  part  of  any  comments  of 
counsel  during  the  progress  of  a  judicial 
trial.  Hence  the  publication  was  not  privi- 
leged as  a  fair  and  an  honest  report  of  the 
proceedings  of  a  court  The  publication  of 
the  article  was  a  voluntary,  gratuitous,  and 
libelous  statement  by  the  defendant,  purport- 
ing to  have  been  made  upon  a  judicial  trial, 
when  such  was  in  fact  not  true.  It  was  also 
distinctly  alleged  that  the  falsity  of  the  state- 
ment must  have  been  known  to  the  defend- 
ant, for  the  attorney  whose  alleged  remarks 
were  reported  was  the  president  of  the  com- 
pany. There  was  no  error  in  overruling  the 
general  demurrer  to  the  petition. 

Those  portions  of  the  petition  which  were 
made  the  subject  of  special  demurrer  were 
allegations  which  were  permissible  as  mat- 
ter of  inducement,  or  of  aggravation,  or  by 
vray  of  innuendo,  and  therefore  were  properly 
embraced  within  the  pleading.  The  peti- 
tions were  not  subject  to  any  of  the  criti- 
cisms raised  in  the  special  demurrers. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  O.  J.,  absent 
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TIMMERMAN  v.  STANLEY. 
(Supreme    Court    of   Georgia.    Aug.    5,    1905.) 

1.  CONTBACT  —  NONPEBFOBHANCS  —  RECOVEBT 
OF  CONSIDEBATION. 

If  one  agreed  to  teach  another  in  certain 
lines  of  instruction  until  the  pupil  was  proficient 
in  them,  and,  after  beginning  the  course  and 
receiving  payment  in  full,  abandoned  the  con- 
tract and  refused  to  teach  the  student  longer, 
the  latter  would  have  a  right  to  treat  the  ac^ 
tion  of  the  teacher  as  a  rescission  and  bring 
Buit  for  the  amount  which  had  been  paid  by 
him. 

2.  Same— Breach— Remedies  of  Pabties. 

If  one  of  two  contracting  parties  claims 
that  the  other  has  committed  a  breach  of  the 
contract,  he  cannot,  in  the  same  action,  both 


treat  the  contract  as  rescinded  and  sue  for  the 
amount  paid  by  him  to  the  other  party,  and  at 
the  same  time  rely  on  the  contract  as  existing. 
8.  Same— Action  fob  Breach— Pleading. 

The  allegations  of  the  declaration  in  this 
case  make  it  a  suit  for  the  amount  paid  to  the 
defendant  by  the  plaintiff,  treating  the  contract 
as  rescinded.  In  addition,  the  phiintiff  sought 
to  recover  certain  damages  resulting  from  a 
breach  of  the  contract,  treating  it  as  of  force. 
The  latter  claim  should  have  been  stricken  on 
demurrer,  as  inconsistent  with  the  former. 

4.  Same— Demubbeb. 

The  demurrer  was  not  general  for  mis- 
joinder of  causes  of  action,  so  as  to  put  the 
plaintiff  npon  his  election,  but  was  for  inconsist- 
ency in  fining  certain  claims  with  another, 
which  had  first  been  made,  and  which  it  was 
claimed  determined  the  character  of  the  action. 

5.  Same— Rescission— Tendeb. 

As  a  general  rule,  where  one  party  asserts 
the  right  to  rescind  a  contract  for  nonperform- 
ance by  the  other  of  his  covenant,  the  party 
seeking  rescission  must  restore  or  tender  back 
to  the  other  party  what  has  been  received  from 
him,  so  as  to  restore  the  narties  to  the  condition 
in  which  they  were  before  the  contract  was 
made.  But  this  rule  has  no  application  to  a 
case  where  one  agrees  to  teach  another  a  cer- 
tain thing,  and,  after  beginning  the  course  of 
instruction,  refuses  to  proceed  further,  where- 
upon the  other  party  treats  the  contract  as 
rescinded,  and  brings  suit  to  recover  the  amount 
which  he  has  paid  under  the  agreement. 

6.  Same— Declaration. 

Under  the  principles  above  announced, 
there  was  no  error  in  striking  from  the  declara- 
tion certain  claims  for  ezi)ense8  in  attending 
school,  expenses  pending  suit,  and  delay  in  be- 
ing prepared  for  business;  but  the  entire  case 
should  not  have  been  dismissed. 

7.  Same— Exhibits. 

It  does  not  appear  that  there  was  any  con- 
tract in  writing,  and  a  demurrer  on  the  ground 
that  a  copy  of  it  was  not  attached  as  an  exhibit 
was  not  well  founded. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Bobt 
Hodges,  Judge. 

Action  by  W.  L.  Timiuennan  against  G.  W. 
H.  Stanley.  Judgment  for  defendant  Plain- 
tiff brings  error.     Reversed. 

Timmerman  brought  suit  against  Stanley, 
alleging  as  follows:  On  July  29,  1903,  the 
plaintiff  bought  of  the  defendant  a  scholar- 
ship in  Stanley's  Business  College,  in  the  city 
of  Macon,  in  the  telegraphic  department 
which  embraced  a  course  in  learning  teleg- 
raphy in  said  college.  On  August  12,  1903, 
he  bought  of  the  defendant  a  scholarship  in 
the  shorthand  department  in  said  college, 
which  embraced  a  course  in  learning  ste- 
nography, typewriting,  etc  "The  said  schol- 
arships were  delivered  to  petitioner  under 
the  contract  that  a  full  course  might  be  taken 
by  him  until  he  was  proficient  in  said  lines 
selected,  without  a  limit  of  time."  Stanley 
is  the  proprietor  of  the  college,  and  the  schol- 
arships were  sold  by  him  to  the  plaintiff  for 
the  sum  of  $64.  On  August  2, 1904,  the  plain- 
tiff was  expelled  by  the  defendant  from  the 
college  for  no  fault  or  cause  on  his  part  He 
had  violated  no  rules  of  the  college,  nor  had 
he  been  guilty  of  any  conduct  to  authorize 
the  expulsion.  He  had  not  completed  the 
courses  prescribed  by  the  schoUrships,  and 
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at  the  time  of  bis  expulsion  was  still  paiBU- 
ing  his  studies  at  tbe  college.  "Petitioner 
shows  that  said  Stanley  refuses  to  pay  back 
to  your  petitioner  the  $04  paid  for  said  schol- 
arships, and  to  which  your  petitioner  is  enti- 
tled on  account  of  said  Stanley  failing  to 
carry  out  said  agreement  in  said  scholar- 
ships; and  petitioner  prays  for  a  judgment 
against  said  Stanley  for  said  sum/'  By  the 
breach  of  the  contract  defendant  has  dam- 
aged plaintiff  in  the  sum  of  $500.  PlainttfT 
has  paid  out  $300  for  board  and  expenses  in 
attending  the  school  in  order  to  qualify  him- 
self for  business.  By  reason  of  the  expul- 
sion he  cannot  now  finish  his  courses,  so  as  to 
enter  business,  as.  other  business  colleges  will 
not  receive  him  after  being  expelled  from  this 
one.  He  is  now  at  a  monthly  expense  of 
$15,  and  will  be  so  up  to  the  time  of  the 
hearing  of  this  action.  •^He  prays  for  a 
judgment  for  said  sum  against  tbe  said  Stan- 
ley." By  reason  of  the  breach  of  the  con- 
tract defendant  has  delayed  plaintiff  in  fin- 
ishing his  course  so  as  to  enter  business  for 
the  current  year,  to  his  injury  in  the  sum  of 
$500.  The  defendant  demurred  to  the  decla- 
ration generally,  and  also  specially.  The  de- 
murrer to  that  part  of  the  declaration  which 
seeks  to  recover  the  price  paid  for  the  schol- 
arships was  based  on  the  ground  that  such 
price  was  not  the  legal  measure  of  damages 
to  which  the  plaintiff  was  entitled,  if  entitled 
to  anything  under  the  declaration.  The  alle- 
gation as  to  the  expenditure  of  $300  for  board 
and  expenses  was  demurred  to  on  the  ground 
that  such  items  were  not  elem^its  of  damage 
for  an  expulsion  from  the  college,  and  "be- 
cause the  plaintiff,  having  elected  to  disaflirm 
and  rescind  said  contract  by  suing  for  re- 
covery of  the  price  paid  for  said  certificate, 
cannot  bring  an  action  for  a  breach  of  said 
contract  arising  under  said  certificate";  be- 
cause an  action  for  said  expenses  was  an 
action  Inconsistent  with  a  suit  for  the  recov- 
ery of  the  purchase  price  of  said  scholarship 
and  cannot  be  joined  in  the  same  declaratioa 
The  allegation  that  the  plaintiff  could  not  en- 
ter any  other  business  college  was  demurred 
to,  because  it  did  not  constitute  an  element 
of  damage,  for  tbe  same  reasons.  The  alle- 
gation as  to  the  monthly  expense  of  $16  was 
demurred  to  for  the  same  reason,  and  also 
because  expenses  incurred  by  the  plaintiff 
subsequently  to  the  alleged  breach  of  contract 
cannot  be  an  element  of  damage  therein. 
The  allegation  of  damage  by  reason  of  delay 
in  plaintiff's  finishing  his  course  was  de- 
murred to  because  the  alleged  damages  were 
too  remote  and  consequential,  and  not  capa- 
ble of  exact  compi)tation ;  because  they  were 
not  the  legal  and  natural  results  of  the  al- 
leged act;  and  because  they  are  inconsistent 
with  the  damages  laid  in  the  paragraph  seek- 
ing to  recover  the  purchase  prise  of  the  schol- 
arships, and  cannot  be  joined  in  the  same  ac- 
tion. The  declaration  was  also  demurred  to 
because  no  copy  of  the  contract  was  set  out  as 


an  exhibit     The  demurrer  was  sustained, 
and  the  plaintiff  excepted. 

M.  G.  Bayne,  for  plaintiff  In  error.    Davis 
&  Miller,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts). 
1~IS.  Assuming  the  allegations  of  the  declara- 
tion to  be  true,  as  we  must  do  in  considering 
the  demurrer,  each  of  the  contracts  evi- 
denced by  the  two  scholarships  was  entire, 
and  when  the  defendant  repudiated  them  the 
plaintiff  had  the  right  to  treat  his  action  as 
rescission  and  bring  suit  for  the  amount 
which  had  been  paid  by  him.  Supreme  Coun- 
cil V.  Jordan,  117  Ga.  808,  45  8.  E.  33.  Or 
he  might  sue  for  a  breach  of  the  contract 
Alabama  Gold  Ins.  Go.  v.  Garmany,  74  Ga. 
51.  In  the  latter  event,  that  decision  holds 
that  in  some  cases  the  amount  paid  by  the 
plaintiff  may  be  considered  in  fixing  the 
amount  of  the  damages.  In  8  Am.  &  Eng. 
Enc  Law  (2d  Ed.)  632,  it  is  said:  "As  has 
been  said  more  than  once,  the  fundamental 
principle  of  damages  is  compensation  to  the 
injured  party.  This  rule  in  the  present  con- 
nection is  simply  the  application  of  the  prin- 
ciple stated  to  contracts;  that  is,  the  meas- 
ure of  damages  in  such  cases  is  the  value  of 
the  bargain  to  the  complaining  party,  or  the 
loss  which  a  fulfillment  of  the  contract  would 
have  prevented  or  the  breach  of  it  has  en- 
tailed. Or,  as  it  has  been  said,  the  general 
intent  of  the  law,  which  gives  damages  in 
actions  for  breach  of  contract,  is  to  put  the 
Injured  party,  so  far  as  it  can  be  done  by 
money,  in  the  same  position  as  if  the  con- 
tract had  been  performed.  According  to  this, 
principle,  the  measure  of  damages  for  breach 
of  a  contract  is  not,  as  a  general  rule,  the 
contiideration  paid,  but  rather  the  value  of 
the  thing  contracted  for,  unless,  indeed,  the 
plaintiff  has,  under  the  circumstances,  a 
right  to  disaffirm  the  contract,  and  sue  to 
recover  the  consideration  paid."  The  plain- 
tiff cannot  In  the  same  action  both  treat 
the  contract  as  rescinded  and  rely  on  it 
Harden  v.  Lang,  110  Ga.  392,  36  S.  E.  100. 
It  is  not  quite  easy  to  determine  whether  this 
action  is  one  for  breach  of  the  contract,  or 
one  for  the  recovery  of  the  purchase  price 
of  the  scholarships  based  on  the  idea  of  a 
rescission,  coupled  with  an  effort  to  sue  for 
the  breach  of  the  contract  in  the  same  ae* 
tion.  It  has  been  held  that  suit  to  recover 
the  purchase  price  is  equivalent  to  an  ex- 
press disaffirmance,  and  that  after  such  dis- 
affirmance there  cannot  be  a  proceeding  to 
enforce  the  contract  either  by  an  equitable 
proceeding  to  compel  specific  performance 
or  by  an  action  for  damages.  24  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  645,  note  5-  The  plaintiff 
alleged  that  the  defendant  refused  to  pay 
back  to  him  the  $64  paid  for  the  scholarships, 
to  which  the  plaintiff  is  entitled;  and  be 
prays  for  a  judgment  for  that  specific  sura, 
not  as  damages,  or  as  a  part  of  his  damages, 
or  as  throwing  light  on  the  amount  of  dam- 
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AgeB,  but  as  a  return  of  the  purchase  money. 
Taking  the  pleadings  most  strongly  against 
the  pleader,  the  statement  that  the  defend- 
ant refuses  to  pay  back  the  amount  to  him 
Implied  that  a  demand  had  been  made.  We 
are  of  the  opinion,  therefore,  that  this  part 
of  the  declaration  treats  the  contract  as  at 
an  end,  and  seeks  to  recover  the  amount  paid 
by  the  plaintiif  to  the  defendant  under  it 
Such  being  the  case,  the  particular  portion 
of  the  declaration  which  sues  for  the  recov- 
ery of  such  amount  Is  not  subject  to  demur- 
rer on  the  ground  urged  against  It 

It  la  contended.  In  the  brief  of  counsel  for 
the  defendant  In  error,  that  there  can  be  no 
recovery  of  the  amount  paid,  because.  In  or- 
der to  rescind  the  contract,  the  plaintiff  must 
restore  the  status,  and  must  tender  back  to 
the  defendant  what  he  has  received  from 
him,  and  that  this  cannot  be  done  In  the 
present  case.  Olv.  Code  1805,  S  3712.  This 
Is  a  general  rule  where  one  party  to  the  con- 
tract has  received  goods,  money,  or  other 
thing  of  value,  which  is  capable  of  being 
returned  to  the  other  party.  But  in  a  con- 
tract like  that  involved  in  the  present  case, 
where  a  person  agrees  to  teach  another  a 
certain  thing,  or  to  qualify  him  for  a  certain 
position,  if  he  gives  the  student  some  In- 
struction and  then  refuses  to  complete  his 
contract,  there  would  be  no  possible  way  by 
which  such  Instruction  as  he  had  given  could 
be  returned  or  tendered  back  to  him;  nor 
is  the  other  party  required  to  estimate  value 
for  what  has  been  done  and  tender  such 
amount  He  cannot  hold  onto  the  amount 
paid,  refuse  to  proceed  with  the  contract, 
and  defend  against  an  action  to  recover  the 
price  paid  on  the  ground  that  the  plaintiff 
had  not  tendered  back  to  him  his  instruction, 
and  could  not  restore  him  to  the  status  <fao. 
He  cannot  by  his  own  conduct  place  himself 
In  a  situation  where  restoration  Is  impossi- 
ble, repudiate  the  contract,  and  set  up  this 
situation  as  a  defense  to  a  suit  for  the 
amount  paid.  If  he  abandons  the  contract, 
he  should  not  complain  that  the  other  party 
is  willing  to  treat  it  as  rescinded.  The  Code 
section  cited  has  no  application  In  such  a 
case.  Henderson  Warehouse  Ck>.  v.  Brand* 
105  Oa.  217,  224,  31  S.  B.  651.  The  cases  of 
Alabama  Gold  Life  Ins.  Go.  v.  Garmany, 
and  Supreme  Gonncll  v.  Jordan,  supra,  are 
also  in  point  as  to  this  contention. 

It  was  argued  that  there  was  a  misjoin- 
der of  causes  of  action;  but  the  demurrer 
does  not  make  this  objection  to  the  entire 
declaration.  It  attacks  the  effort  to  recover 
the  money  paid  by  the  plaintiff  to  the  defend- 
ant on  the  ground  already  considered.  It 
then  attacks  other  parts  of  the  declaration 
on  the  ground  that,  the  action  being  one 
based  on  a  rescission  of  the  contract,  the 
items  of  damage  claimed  could  not  have  been 
properly  Joined  with  the  suit  for  the  money 
paid.  This  contention,  if  sustained,  would 
result  in  striking  those  particular  items,  but 
not  In  dismissing  the  entire  action  for  a  mi»> 


Joinder  of  causes  of  action.  It  Is  not  the 
same  thing  to  say  that  a  declaration  con- 
tains two  inconsistent  causes  of  action,  and 
to  put  the  plaintiff  on  his  election  to  dismiss 
one  of  them,  or  have  the  entire  suit  dis- 
missed, and  to  say  that  the  action  is  of  a  par- 
ticular character,  and  that  certain  other 
claims  cannot  be  added  to  it 

6.  From  what  has  been  said  it  is  evident 
that  the  claim  for  expenses  in  attending 
school,  expenses  pending  the  suit  and  delay 
in  being  prepared  for  business  cannot  be  Join- 
ed with  the  action  for  the  return  of  the  pur- 
chase price,  based  upon  a  rescission  of  the 
contract  Moreover,  the  allegations  of  the 
declaration  with  respect  to  those  items  are 
quite  vague  and  general,  and  a  part  of  the 
damages  would  not  be  recoverable,  even  in 
an  action  based  on  a  breach  of  the  con- 
tract The  dismissal  of  the  entire  case  was 
erroneous.  The  claim  to  recover  the  items  of 
damage  Just  referred  to  should  have  been 
stricken,  and  the  case  left  to  stand  on  the 
suit  for  the  return  of  the  price  paid  for  the 
scholarships. 

7.  It  does  not  affirmatively  appear  that 
there  was  a  written  contract,  and  the  ground 
of  the  demurrer  that  no  copy  of  it  was  at- 
tached as  an  exhibit  is  not  well  founded. 

Judgment  reversed,  with  directions.  All 
the  Justices  concurring,  except  SIMMONS,  01 
J.,  absent 

(123  Ga.  8G6) 
TURNER  V.  WOODWARD. 
(Supreme  Court  of  Geori^    Aug.  5,  1905.) 

1.  INDEMNIIT— ReIAABK    OF   liBVT—LlABILrrT 

TO  Constable. 

Where,  by  threats  of  imprisonment  or  prom: 
ises  to  hold  him  harmless,  A.  induces  a  consta- 
ble to  deliver  to  him  property  which  is  in  the 
possession  of  the  officer  by  virtue  of  a  levy,  and 
the  constable  is  subsequently  ruled  by  the  plain- 
tiff in  fi.  fa.,  and  compelled  to  pay  to  him  the 
value  of  the  property  so  relinquished,  A.  is 
liable  to  the  constable  for  the  Ibss  or  damage 
sustained  by  the  latter  by  reason  of  such  deliv- 
ery of  the  property. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sheriffs  and  Constables,  f  823.] 

2.  Trial— Instructions. 

In  such  a  case,  it  was  not  error  for  the 
court,  in  instructing  the  jnrv,  to  use  the  words 
"loss**  and  "damage**  interchangeably. 

3.  Indemnity— iNSTBUonoNS. 

The  charge  of  the  court  was  fall  and  fair; 
and  the  evidence,  while  conflicting,  was  ample 
to  sustain  the  verdict 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Henry  County; 
B.  J.  Reagan,  Judge. 

Action  by  N.  W.  Woodward  against  Paul 
Turner.  Judgment  for  plalntiir,  and  defend- 
ant brings  error.    Affirmed. 

M.  W.  Beck  and  E.  M.  Smith,  for  plaintiff 
in  error.  Jno.  S.  Gleaton,  for  defendant  in 
error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  SIMMONS,  C.  J., 
absent 
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(123  Ga.  827) 

LAMAR  T.  LAMAR. 
(Supreme  Court  of  Georgia.    Aug.  4»  1905.) 

Nb  Exeat— When  Granted— Application  of 

Wife  fob  Axiiiont. 

A  writ  of  ne  exeat  may  be  granted  in  this 
state  at  the  instance  of  a  wife  against  her  hus* 
band,  pending  an  application  for  alimony,  and 
prior  to  any  decree  therefor.  The  court,  in  de- 
termining the  amount  of  bond  to  be  required, 
will  exercise  a  sound  discretion  under  the  spe- 
cial circumstances  of  the  case,  having  due  re- 
gard to  the  rank  of  the  parties  and  the  property 
of  the  husband,  so  as  to  prevent  oppression  or 
extortion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Divorce.  $  275.] 

(Syllabus  by  the  Court.) 

Error  from  Siiperior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  L.  L.  Lamar  against  Rufus  La- 
mar. From  an  order  granting  a  writ  of  ne 
exeat,  defendant  brings  error.    Affirmed. 

L.  L.  Lamar  brought  suit  against  her  hus- 
band, Rufus  Lamar,  for  permanent  alimony, 
and  made  application  for  temporary  alimony. 
She  also  prayed  the  superior  court  for  a  writ 
of  ne  exeat,  alleging  that  her  husband  was 
receiving  a  good  Income  from  his  labor, 
amounting  to  about  twenty  dollars  per 
month;  that  he  had  abandoned  her  by  for- 
cing her  to  leave  bis  place  of  residence  with- 
out cause;  that  she  was  without  means  of 
support;  and  that  he  was  preparing  and 
threatening  to  leave  the  state  to  avoid  sup- 
porting her  and  their  minor  child.  The  ap- 
plication was  duly  verified,  and  the  writ  is- 
sued under  the  order  of  the  judge.  A  mo- 
tion was  made  to  dismiss  it,  which  was  re- 
fused, and  the  defendant  excepted. 


Wlnfleld  Jones,  for  plaintiif  in  error. 
C  Crane,  tor  defendant  In  error. 


S. 


LUMPKIN,  J.  Under  the  English  practice 
the  writ  of  ne  exeat  regno  was  a  prerogative 
writ  which  issued  to  prevent  a  person  from 
leaving  the  realm.  In  America  It  has  been 
treated,  not  as  a  prerogative  writ,  but  as  a 
writ  of  right  hi  the  cases  In  which  it  is  pr<9- 
erly  grantable.  In  regard  to  alimony,  the 
practice  of  granting  the  writ  has  sometimes 
been  said  to  have  arisen  from  compassion, 
and  because  the  ecclesiastical  courts  could 
not  take  ball.  But  the  truer  ground  on  which 
equitable  Interference  arose  would  seem  to 
be  that,  although  alimony  was  not  strictly 
an  equitable  debt,  yet  the  ecclesiastical 
courts  were  unable  to  furnish  a  complete 
remedy  to  enforce  the  duty  of  payment  there- 
of; and  therefore  courts  of  equity  ought  to 
Interfere  to  prevent  the  decree  from  being 
defeated  by  fraud.  2  Story's  Bq.  Jur.  (13th 
Ed.)  SS  1465,  1469,  1471,  1472.  As  to  whether 
the  writ  will  be  issued  in  cases  of  alimony 
until  after  alimony  has  been  decreed,  there 
has  been  some  diversity  of  opinion.  In  New 
York,  where  the  jurisdiction  as  to  divorce 
and  alimony  was  vested  In  the  court  of  chan. 
eery,  it  was  held  by  Chancellor  Kent  that 
he  would  pendente  lite  grant  the  writ  of  ne 


exeat  republica  against  the  husband  upon 
proper  application.  Denton  v.  Benton,  1 
Johns.  Ch.  364,  441.  On  the  other  hand.  In 
Michigan  it  was  held  that  this  would  not  be 
done.  Bailey  v.  Cadwell,  51  Mich.  217,  16 
N.  W.  381.  In  1813  an  act  of  the  Legislature 
was  passed  in  this  state  which,  among  other 
things,  declared  that  "the  judges  of  the  su- 
perior courts  shall  and  they  are  hereby  au- 
thorized to  grant  writs  of  ne  exeat,  as  well 
In  cases  where  the  debt  or  demand  is  not 
actually  due,  but  exists  fairly  and  bona  fide 
In  expectancy  at  the  time  of  making  appli- 
cation, as  in  cases  where  the  demand  is  due." 
Cobb's  Digest  of  Laws,  p.  525.  In  McGee 
V.  McGee,  8  Ga.  295,  52  Am.  Dec.  407,  it  was 
held:  *'A  writ  of  ne  exeat  may  be  granted 
in  this  state  prior  to  any  decree  for  alimony. 
The  court  in  making  the  writ  will  exercise  a 
sound  discretion,  under  the  special  circum- 
stance of  the  case,  having  due  regard  to  the 
rank  of  the  parties  and  the  property  of  the 
husband,  so  as  to  prevent  oppression  or  ex- 
tortion." This  decision  dted  approvingly, 
and  to  a  considerable  extent  followed*  the 
decision  of  Chancellor  Kent  In  Denton  v. 
Denton,  supra,  so  that  this  court  at  an  early 
date  appears  to  have  adopted  this  view 
rather  than  that  since  announced  by  the 
Supreme  Court  of  Michigan.  The  fact  that 
the  amount  of  alimony  had  not  been  fixed  by 
decree  was  not  considered  an  Insuperable 
objection,  as  the  court  could  use  a  sound  dis- 
cretion in  fixing  the  bond  or  '^marking  the 
writ"  In  McGehee  v.  Polk,  24  Ga.  406,  411, 
it  was  said:  "In  bills  for  account  and  ad- 
ministration of  assets  no  certain  balance 
need  be  sworn  to  to  entitle  the  complainants 
to  the  vmt  of  ne  exeat  It  Is  sufficient  if 
there  Is  a  clear  affidavit  of  assets  received." 
When  the  laws  of  this  state  were  first  codi- 
fied in  1863  the  grounds  for  the  writ  were 
stated  In  section  3147.  It  declared  that  'iJbe 
writ  of  ne  exeat  Issues  to  restrain  a  person 
from  leaving  the  jurisdiction  of  the  state, 
and  may  be  granted  In  the  following  cases: 
(1)  At  the  Instance  of  a  creditor  whoee  debt 
is  not  due,  or  where^  from  some  other  cause, 
the  ordinary  process  is  not  available  or  suf- 
ficient against  his  debtor,  or  against  a  third 
person  secondarily  or  otherwise  under  any 
circumstances  chargeable  with  the  debt," 
after  which  follows  several  other  grounds 
for  the  issuance  of  the  writ  Subsection  1, 
just  quoted,  was  carried  forward  in  the  Code 
of  1868,  where  It  formed  part  of  section  3159. 
In  the  Code  of  1873  the  grounds  for  the  Is- 
suance of  the  writ  are  stated  In  section  3226. 
In  that  section  item  1  of  section  3159  of  the 
previous  Code  was  omitted  by  the  codiflers, 
on  the  ground  that  by  Const  1868.  art  1,  f 
18,  it  was  declared  that  there  should  be  no 
Imprisonment  for  debt;  and  this  constitu- 
tional declaration  has  been  continued  in 
Const.  1877,  art.  1,  par.  21.  This  provision 
unquestionably  prevents  imprisonment  for  a 
mere  ordinary  debt  and  the  writ  of  ne  exeat 
cannot  be  used  for  that  purpose.    But  all- 
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mony  does  not  rank  as  a  mere  debt  A  hus- 
band can  be  directed  to  pay  alimony,  and 
for  a  failure  or  refusal  to  comply  with  the 
order  he  may  be  imprisoned,  and  this  has 
been  held  not  to  conflict  with  the  constitu- 
tional provision  above  cited.  Carlton  r, 
Carlton,  44  Ga.  216;  Lewis  v.  Lewis,  80  Ga. 
706.  6  S.  K.  918,  12  Am.  St  Rep.  281.  The 
striking  of  the  first  item  of  this  section  of 
the  Code  of  1863,  referring  to  the  writ  of 
ne  exeat  did  not  have  the  effect  to  restore 
the  English  rule  that  the  claim  must  be  due 
or  reduced  to  Judgment  if  the  case  were  one 
where  the  writ  was  properly  grantable,  and 
if  that  rule  applied  to  alimony. 

The  question  involved  in  the  present  case^ 
however,  Is  not  left  dependent  upon  reason- 
ing or  construction,  but  is  practically  de- 
cided in  the  case  of  Gibson  v.  Patterson,  76 
Ga.  549,  where  it  was  said:  "Where  a  bill 
was  filed  in  aid  ot  a  libel  for  divorce,  and  the 
principal  purpose  of  it  was  to  secure  the 
wife's  alimony,  with  proper  allegations  and 
proof,  the  chancellor  would  have  authority  to 
order  the  arrest  of  the  defendant  and  to  re- 
quire him  to  give  bond  and  security  for  his 
compliance  with  any  order  that  he  might 
grant  in  the  divorce  case  then  pending  for 
the  payment  of  alimony  to  his  wife."  In 
1870  an  act  was  passed  which  authorized  a 
suit  for  alimony  in  cases  where  the  hus- 
band and  wife  were  living  separately  or 
were  in  a  bona  fide  state  of  separation,  and 
no  action  for  divorce  was  pending.  The  pro- 
ceeding provided  for  in  this  act  was  an  equi- 
table one,  and  authorized  the  judge  to  grant 
such  order  as  he  might  grant  if  the  appli- 
cation were  based  on  a  pending  libel  for  di- 
vorce '*to  be  enforced  la  the  same  manner, 
together  with  any  other  remedy  applicable 
in  a  court  of  equity."  Acts  1870,  p.  413; 
Glv.  Code  1895,  f  2467.  An  application  for 
temporary  alimony  under  this  section  is  to 
be  based  on  an  application  for  permanent 
alimony.  Toemans  v.  Yoemans,  77  Ga.  124, 
8  S.  SL  854.  The  rulings  in  regard  to  ali- 
mony pending  divorce  and  the  issuing  of  a 
writ  of  ne  exeat  apply  as  well  to  this  case 
as  to  one  where  an  application  for  divorce  is 
pending. 

Judgment  aflSrmed.  All  the  Justices  con* 
curring,  except  SIMMONS,  O.  J.,  absent 

(ISSGa.  7») 

HENDERSON  v.  STATE. 
(Supreme  Court  of  Georgia.    Aug.  4,  1905.) 

1.  Cbikinal  Law  —  Appxai.  —  Review  —  As- 
signments OF  Error. 

Where  an  assignment  of  error  depends  on 
a  recital  of  facts,  and  it  appears  from  a  note 
of  the  presiding  judge  and  also  from  another 

{)art  of  the  bill  of  exceptions  that  such  recital 
s  substantially  incorrect,  such  assignment  will 
be  disregarded. 

2.  Same— MOTTOW  for  New  Tbiai^-Brief  of 
Evidence— Necessitt— Direct  Bill  of  Ex- 
ceptions. 

In  any  case  where  the  judgment,  decree,  or 
verdict  has  necessarily  been  controlled  by  one 
or  more  rulings,  orders,  decisions,  or  charges 


of  the  court,  and  the  losing  party  desires  to  ex- 
cept to  such  judgment,  decree,  or  verdict,  and 
to  assign  error  on  the  ruling,  order,  decision,  or 
charge  of  the  court,  he  is  not  bound  to  make  a 
motion  for  a  new  trial  or  file  a  brief  of  the  evi- 
dence, but  may  present  a  bill  of  exceptions  con- 
taining only  so  much  of  the  evidence  or  state- 
ment of  facts  as  may  be  necessary  to  enable 
the  Supreme  Court  to  clearly  undeistand  the 
ruling,  order,  decision,  or  charge  complained  of. 
But  this  rule  does  not  authorize  the  segregation 
and  bringing  to  this  court,  by  direct  bill  of  ex- 
ceptions, of  every  alleged  error  committed  in 
the  course  of  a  trial.  It  only  authorizes  this 
to  be  done  by  such  direct  and  brief  form  of  bill 
of  exceptions  in  cases  where  the  judgment,  de- 
cree, or  verdict  has  necessarily  been  controlled 
by  such  rulings,  orders,  decisions,  or  charges; 
and  this  must  be  made  to  appear.  Except  in 
such  instances,  the  case  should  be  brought  up 
in  the  usual  form,  in  order  that  this  court  may 
view  the  rulings  complained  of  in  the  light  of 
their  context  and  surroundings. 
(Syllabus  by  the  Court.) 

1.  Appeal— Assignment  of  Errors. 

The  assignment  of  error  with  which  the 
majority  of  the  court  declines  to  deal  would 
have  been  authorized  according  to  the  estab- 
lished common-law  practice  in  courts  which  had 
jurisdiction  to  review  decisions  of  other  courts 
upon  writs  of  error. 

2.  Same. 

The  common-law  practice  in  such  cases  was 
recognized  in  this  state  by  a  line  of  physical 
precedents,  unquestioned  by  the  bar  and  uncriti- 
cised  by  the  bench  from  the  time  the  Supreme 
Court  was  established  in  1846  until  189a 
&  Same. 

The  act  of  1898  (Van  Epps'  Ckxie  Supp.  | 
6241)  was  held  in  Taylor  v.  Reese,  88  S.  E.  917, 
108  Ga,  379,  to  be  merely  declaratory  of  the 
existing  common-law  practice. 
4.  Same. 

The  assignment  of  error  is  in  accordance 
with  the  ruling  of  the  majority  in  Cawthon  v. 
SUte,  46  S.  E.  897,  119  Ga.  895.  No  sufficient 
reason  appears  why  that  decision  should  not  be 
followed. 
6.  Same. 

I  concur  In  the  mllng  made  in  the  first 
headnote. 
6.  Same. 

I  dissent  so  far  as  the  refusal  to  consider 
the  other  assignment  of  error  is  concerned. 
Per  Ck>bb,  J.,  dissenting. 

Error  from  Superior  (}onrt,  Webster  Oonn- 
ty;  Z.  A.  Littlejobn,  Judige. 

Homer  Henderson  was  convicted  of  sim- 
ple larceny,  and  brings  error.    Dismissed. 

Homer  Henderson  was  indicted  for  sim- 
ple larceny.  When  the  case  was  called  for 
trial,  a  practicing  attorney  stated  to  the  court 
that  he  wished  his  name  to  be  marked  for 
the  state  to  assist  the  Solicitor  General,  as 
he  had  been  employed  by  the  prosecutor. 
Defendant's  counsel  objected  to  the  appear- 
ance of  the  attorney  on  behalf  of  the  state, 
claiming  that  be  had  disqualified  himself 
from  appearing  for  the  state  by  reason  of 
certain  communications  and  negotiations 
which  had  passed  between  bim  and  the  de- 
fendant in  regard  to  bis  representing  the 
latter.  The  court  overruled  the  objection, 
and  the  defendant  assigned  error  on  the  rul- 
ing. The  only  other  assignment  of  error  is 
In  the  following  words:  *'Tbe  following  Is  a 
copy  of  the  indictment,  from  which  It  wUi 
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appear  that  the  defendant  was  not  arraign- 
ed, and  that  he  was  not  furnished  a  copy  of 
the  jijidictment,  or  a  Hat  of  the  witnesses 
sworn  before  the  grand  jury  against  him, 
nor  did  he  waive  the  latter,  to  all  of  which 
defendant  then  and  there  excepted,  and  now 
assigns  the  same  as  error.  Defendant  In- 
sists that  he  should  have  been  furnished 
with  a  copy  of  the  bill  of  indictment,  and 
should  have  been  allowed  to  plead  guilty  or 
not  guilty."  The  presiding  Judge  added  to 
this  statement  the  following  note:  "Defend^ 
ant's  counsel  was  asked  by  the  Solicitor  Gen- 
eral if  he  would  waive  arraignment  and 
plead  not  guilty  and  sign  the  waiver.  De- 
fendant's counsel  replied  he  would;  and  it 
was  not  known  to  the  court  that  defend- 
ant's counsel  did  not  sign  the  waiver  of 
copy  indictment  and  list  of  witnesses,  as 
the  matter  was  never  again  mentioned." 
The  copy  of  the  indictment  contained  in  the 
bill  of  exceptions  shows  that  there  was  on 
It  the  following  entry:  '*The  defendant, 
Homer  Henderson,  waives  being  arraigned 
and  pleads  not  guilty.  [Signedi]  F.  A.  Hoop- 
er, Solicitor  Qeneral."  There  was  also  on 
the  indictment  an  entry  of  the  waiver  of  the 
copy  of  the  bill  of  indictment  and  list  of  wit- 
nesses sworn  before  the  grand  Jury.  This 
was  not  signed. 

Payton  &  Hay,  for  plaintiff  in  error.  F. 
A.  Hooper,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  J.  (after  stating  the  facts).  1. 
The  assignment  of  error  to  the  effect  that 
the  indictment  showed  that  there  was  no  ar- 
raignment, and  that  the  defendant  was  not 
furnished  with  a  copy  of  the  indictment  and 
list  of  witnesses,  and  did  not  waive  this,  can- 
not be  considered.  The  assignment  of  error 
refers  to  the  indictment  for  verification;  but 
an  examination  of  it  shows  that  an  entry 
was  made  by  the  Solicitor  General  of  a  waiv- 
er of  arraignment  by  the  defendant  and  the 
entering  of  a  plea  of  not  guilty.  The  pre- 
siding Judge  also  adds  a  note  in  which  he 
negatives  the  claim  that  there  was  no  waiv- 
er of  the  copy  of  indictment  and  list  of  wit- 
nesses, and  shows  tliat  the  defendant  was 
not  in  any  way  cut  off  from  the  right  to 
plead,  but,  on  the  contrary,  agreed,  through 
his  counsel,  to  plead  not  guilty  and  waive 
the  copy  of  the  indictment  and  list  of  wit- 
nesses. The  assignment  is  not  verified,  but 
rather  negatives.  See  McBride  v.  Beckwith, 
67  Ga.  764;  Fletcher  v.  Ck>llin8,  111  Ga.  253, 
36  S.  E.  646;  Brice  v.  State,  117  Ga.  466,  43 
a  E.  715;  Adams  v.  State,  117  Ga.  302,  43 
S.  E.  703.  As  to  waiving  arraignment,  see 
Hudson  V.  State,  117  Ga.  704,  45  S.  E.  66. 

2.  In  the  case  at  bar  it  is  UQt  necessary 
to  decide  whether  or  not,  under  the  evidence, 
the  relation  of  the  attorney  to  the  defendant 
was  such  as  to  preclude  him  from  appear- 
ing for  the  prosecution,  or  whether,  under 
the  circumstances,  the  court  erred  in  allow- 
ing such  appearance.  No  motion  for  a  new 
trial  was  made;  nor  was  the  evidence  intro- 


duced on  the  merits  of  the  case  brought  up 
in  the  bill  of  exceptions;  nor  was  any  ex- 
ception taken  to  any  final  Judgment.  Un- 
der these  facts,  we  are  unable  to  hold  that 
the  ruling  of  the  court  requires  a  new  trial, 
whether  it  was  correct  or  erroneous.  In 
Brown  v.  Atlanta,  66  Ga.  76,  it  was  said: 
"When  plaintiff  in  error  brings  a  case  here, 
he  must  show  error  which  has  hurt  him. 
This  court  is  not  an  expounder  of  theoretical 
law,  but  it  administers  practical  law,  and 
corrects  only  such  errors  as  have  practically 
wronged  the  complaining  party."  In  Smith 
V.  Smith,  112  Ga,  351.  37  S.  E.  407,  it  was 
said:  "When  there  Is  no  motion  for  a  new 
trial,  an  erroneous  or  inapt  charge  to  the 
Jury,  which  did  not  necessarily  control  their 
verdict  against  the  plaintiff  In  error,  will  not 
be  treated  by  this  court  as  affording  cause 
for  reversing  the  Judgment  of  the  court  be- 
low." In  Ocean  Steamship  Go.  v.  Hamilton, 
112  Ga.  901,  38  S.  E.  204,  it  was  said:  *'A 
party  dissatisfied  with  a  verdict  cannot, 
without  filing  a  motion  for  a  new  trial,  prop- 
erly bring  to  this  court  for  review  any  'rul- 
ing, order,  decision,  or  charge*  of  the  court 
below  which  did  not,  either  singly  or  in  con- 
nection with  another  or  others,  necessarily 
control  the  finding  against  the  plaintiff  in 
error."  In  Ray  v.  Morgan,  112  Ga.  923,  38 
S.  E.  335,  it  was  said:  "As  there  was  no 
motion  for  a  new  trial,  and  it  plainly  ap- 
pears that  none  of  the  charges  excepted  to 
necessarily  controlled  the  verdict  against  the 
plaintiff  in  error,  these  charges,  even  if  for 
any  reason  inapplicable  or  erroneous,  af- 
ford no  cause  for  reversing  the  Judgment  of 
the  court  below."  In  Darlen  Bank  v.  Clarke 
Lumber  Co.,  112  Ga.  947,  951,  38  S.  £.  363, 
the  same  ruling  was  made.  In  Cable  Co.  v. 
Parantha,  118  Ga.  913,  45  S.  E.  787,  it  was 
said:  "The  charges  of  the  court  complained 
of  by  direct  exceptions  in  this  case,  when 
considered  in  connection  with  the  entire 
charge,  the  evidence,  and  the  verdict  ren- 
dered, do  not  appear  to  have  been  necessa- 
rily controlling,"  See,  also.  Price  v.  High, 
108  Ga.  145,  33  S.  E.  956;  Johnson  v.  Wil- 
lUigham,  110  Ga.  307,  35  S.  E  117;  Benton 
y.  Singleton,  114  Ga.  548,  40  S.  E.  811;  Par- 
ker V.  Medlock,  117  Ga.  813,  45  S.  E  61. 

In  Cawthon  v.  State.  119  Ga.  395,  46  S.  B. 
897,  the  practice  in  regard  to  carrying  cases 
to  the  Supreme  Court  by  direct  bills  of  ex- 
ceptions was  discussed.  The  majority  of  the 
Justices,  as  the  court  was  then  constituted, 
thought  that  the  exceptions  made  in  that 
case  were  reviewable  by  direct  bill  of  ex- 
ceptions. Fish,  P.  J.,  and  Candler,  J.,  dis- 
sented. The  positions  of  the  majority  are 
learnedly  and  forcibly  set  out  In  the  opinion 
of  Mr.  Justice  Cobb.  The  positions  of  the 
minority  are  clearly  stated  by  Mr.  Presiding 
Justice  Fish  in  a  headnote,  and  Mr.  Justice 
Candler  In  an  opinion.  A  few  suggestions 
will  suffice  to  show  some  of  the  reasons 
which  incline  the  writer  to  the  view  then 
entertained  by  a  minority  of  the  Justices, 
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md  convince  him  that  the  ruling  excepted  to 
In  the  present  case  cannot  be  cause  for  re- 
versal, in  the  absence  of  a  motion  for  a  new 
trial  or  the  bringing  before  this  court  of  the 
evidence  in  the  case.  In  the  first  place,  the 
decisions  already  cited  are  directly  in  point, 
and  at  least  two  of  them  (Smith  v.  Smith, 
112  Ga.  351,  37  S.  E.  407,  and  Cable  Co.  v. 
Parantha,  118  Ga.  913,  45  S.  E.  787)  were 
concurred  in  by  a  full  bench  of  six  justices, 
and  have  never  been  overruled  or  modified. 
It  was  said  by  Mr.  Justice  Cobb,  in  the  Caw- 
thon  Case,  that  if  anything  said  or  ruled 
in  the  two  cases  last  named  was  in  conflict 
with  Taylor  v.  Reese,  108  Ga.  379,  33  S.  E. 
917,  the  latter  decision  must  yield  to  the 
earlier  ruling.  I  do  not  think  that  there  is 
any  essential  conflict.  In  Taylor  v.  Reese 
an  application  for  mandamus  was  made  to 
compel  the  presiding  judge  to  certify  a  bill 
of  exceptions,  which  he  had  refused  to  do  on 
the  ground  that,  in  the  absence  of  a  motion 
for  a  new  trial,  he  had  no  authority  to  do  so. 
It  appeared  that  the  presiding  Judge  cut 
the  defendant  oflT  from  the  contention  that, 
if  any  offense  was  committed  at  all,  it  waa 
not  murder,  bat  a  lower  grade  of  homicldei 
An  examination  of  the  bills  of  exceptions 
(two  cases  being  heard  together)  will  show 
that  the  evidence  was  brought  before  this 
court,  and  that  exceptions  were  taken  to  cer- 
tain rulings  which  entirely  excluded  a  sub- 
stantial part  of  the  defense,  and  thus  con- 
trolled the  case  to  the  extent  of  preventing 
the  Jury  from  considering  the  question  of 
whether  the  homicide  was  manslaughter  or 
not,  which  was  the  only  real  issue;  the 
killing  not  being  denied.  The  mandamus 
was  granted.  It  was  said  that  the  court 
would  not  consider  the  merits  of  the  ques- 
tions presented,  or  whether  there  was  in  fact 
reversible  error,  on  the  application  for  man- 
damus. Lumpkin,  P.  J.,  who  wrote  the 
opinion,  said:  "Such  a  practice  would  not 
only  be  anomalous,  but,  as  a  result  thereof. 
It  would  frequently  happen  that  cases  of  the 
utmost  Importance  would,  for  all  practical 
purposes,  be  Anally  determined  before  they 
reached  this  court  in  the  manner  prescribed 
by  law,  and  that,  too,  without  even  notice 
to  parties  vitally  Interested."  The  report  of 
the  cases  when  heard  on  their  merits  (Taylor 
V.  State,  108  Ga.  384,  84  S.  W.  2)  wlU  show 
how  entirely  different  were  the  bills  of  ex- 
ceptions then  under  consideration  from  that 
now  before  the  court  In  the  opinion  it  was 
said:  "In  view  of  Taylor's  admission  on  the 
trial  that  he  did  the  killing,  and  of  the  fact 
that  he  did  not  ask  for  a  verdict  of  not  guilty, 
but  only  that  his  offense  be  graded,  the  re- 
fusal of  the  Judge  to  charge  upon  the  law  of 
either  voluntary  or  involuntary  manslaughter 
was,  under  the  circumstances,  equivalent  to 
an  adjudication  from  the  bench  that  Taylor 
was  guilty  of  murder,  and  the  charge  given 
amounted  to  an  instruction  to  the  jury  to 
convict  him  of  that  offense."  The  same  jus- 
tice who  prepared  the  opinions  in  the  cases 


of  Taylor  v.  Reese  and  Taylor  v.  State  also 
wrote  the  opinion  in  Smith  v.  Smith,  supra. 
In  the  course  of  the  latter  opinion  he  used 
the  following  language:  "It  is  in  this  con«- 
nection  to  be  noted  that  no  motion  for  a  new 
trial  was  filed  in  the  court  below,  but  that 
the  defendants  by  a  direct  bill  of  exceptions 
complain  of  rulings  made  diuring  the  progress 
of  the  trial.  While  the  act  of  December  20, 
1898,  expressly  authorizes  such  a  practice. 
I  it  in  terms  provides  that  such  rulings  only 
as  necessarily  controlled  the  verdict  or  Judg- 
ment rendered  can  in  this  manner  be  prop- 
erly brought  under  review  in  this  court" 
And  in  support  of  this  statement  he  dted 
Acts  1898»  p.  92,  and  Taylor  v.  Reese,  108  Ga. 
379,  33  S.  E.  917.  Evidently  the  court  did 
not  think  the  two  adjudications  were  In  con- 
flict 

The  mere  fact  that  an  examination  of  the 
records  of  this  court  will  show  a  number  of 
instances  in  which  cases  were  thus  brought 
up  for  review,  and  in  which  no  point  was 
made  or  decided  in  reference  to  the  method 
of  exception,  is  of  little  force.  I  venture  the 
assertion  that  a  careful  scmtiny  would  dis- 
cover hundreds  of  records  in  which  there 
were  defects  or  lack  of  technical  accuracy, 
but  where  no  question  was  made  or  decided 
on  the  subject.  A  single  Illustration  will 
sufi^ce.  In  the  case  of  Allen  v.  Allen,  63  Ga. 
732,  a  demurrer  was  overruled,  and  after 
verdict  a  motion  for  a  new  trial  was  made, 
one  of  the  grounds  of  which  alleged  error  in 
tbe  overruling  of  the  demurrer.  No  objec- 
tion was  raised  to  this  mode  of  procedure, 
and  the  Judgment  was  reversed  because  the 
demurrer  should  have  been  sustained.  The 
learned  Chief  Justice  mentions  in  the  opinion 
that  the  overruling  of  the  demurrer  was 
made  a  ground  of  the  motion  for  a  new  trial. 
This  is  what  Is  sometimes  called  a  "physical 
precedent,"  and  yet  it  has  been  held  that 
the  overruling  of  a  demurrer  does  not  furnish 
a  proper  ground  for  a  motion  for  a  new  trial, 
but  that  a  bill  of  exceptions  pendente  lite 
or  a  direct  bill  of  exceptions  should  be  filed 
thereto.  Griffin  v.  Justices,  17  Ga.  96;  S., 
F.  &  W.  Ry.  V.  Renf roe,  115  Ga.  774,  42  S. 
E.  88.  In  very  truth  the  expression  "physic- 
al precedent"  merely  indicates  that  a  thing 
has  been  done,  but  not  that  it  has  been  de- 
cided, to  have  been  rightly  dona  Of  course, 
this  said  with  entire  respect  for  the  great 
Judges  who  have  presided  on  this  bench,  and 
the  many  great  lawyers  who  have  practiced 
at  this  bar.  Prior  to  the  Ck>de  of  1895  the 
provisions  for  excepting  in  civil  and  criminal 
cases  were  included  in  the  same  section  of 
the  Code.  It  declared  that  "either  party  in 
any  civil  cfise,  and  the  defendant  in  any 
criminal  proceeding  in  the  superior  courts  of 
this  state,  may  except  to  any  sentence*  judg- 
ment, decision  or  decree  of  such  court  or  of 
the  judge  thereof,  in  any  matter  heard  at 
chambers,''  etc.  Code  1863,  §  4160;  Code 
1882,  §  4251.  In  the  Code  of  1895  the  same 
provision  is  made  in  Civ.  Code,  f  5527;  and 
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in  the  Penal  Code  it  ia  also  tnaerted,  omit- 
ting the  words,  "either  party  in  any  civil 
case^  and,'*  and  the  word  ''decree."  Pen. 
Code  1895.  f  1070. 

Decisions  on  this  point  in  civil  cases  are 
therefore  applicable  also  in  criminal  cases. 
Under  that  broad  statement  it  was  neverthe- 
less considered  necessary  that  there  should 
have  been  some  ruling  or  decision  of  a  vital 
or  controlling  character,  in  order  to  furnish 
ground  for  direct  exception.  Thus,  in  Miller 
V.  Speight,  61  Ga.  460,  it  was  said:  •'When 
the  court  has  erroneously  ruled  out  evidence 
without  which  the  plaintlif  could  not  possibly 
recover,  his  failure  to  go  on  and  prove  other 
essential  facts  will  not  cure  the  error  and 
sanctify  A  Judgment  of  nonsuit"  And  this 
was  reaffirmed  in  Vaughn  v.  Burton,  113 
Ga.  103,  88  S.  B.  810  (8).  Even  under  the 
language  of  the  act  of  1845  (see  1  Ga.  vi, 
vii,  §  4)  there  must  have  been  a  decision, 
sentence,  judgment,  or  decree,  which,  quoad 
the  subject-matter  of  it,  must  not  have  been 
Inchoate  or  interlocutory,  but  final.  In  some 
cases  the  Judgment  might  have  been  inter- 
locutory as  to  the  cause,  as  orders  to  dis- 
solve injunctions  and  upon  motions  for  new 
trials.  As  said  by  Nisbet,  J.  (Johns  v.  Ful- 
ler, 13  Ga.  508),  **We  are  not  willing  to  en- 
tertain a  writ  of  error  where  no  result  fol- 
lows our  Judgment  beneficial  to  either  party." 
For  decisions  prior  to  the  Code  of  1863,  see 
Carter  v.  Buchanan,  2  Ga.  337;  Jones  v. 
Dougherty,  11  Ga.  805;  Van  Ness  v.  Cheese- 
borough,  11  Ga.  377;  Evans  v.  Adams,  12 
Ga.  44;  Jones  v.  Fuller,  13  Ga.  507.  In  Code 
1863,  §  4250,  it  was  declared  that  **no  cause 
shall  be  carried  to  the  Supreme  0>urt  upon 
any  bill  of  exceptions  so  long  as  the  same  is 
pending  in  the  court  below,  unless  the  de- 
cision or  Judgment  complained  of,  if  it  had 
been  rendered  as  claimed  by  the  plaintiff  in 
error,  would  have  been  a  final  disposition  of 
the  cause."  Exceptions  pendente  lite  could 
be  filed  to  rulings  pending  the  cause,  -  and 
upon  exception  to  the  Supreme  Court,  after 
final  judgment,  error  could  be  assigned  there- 
on, "and  a  new  trial  may  be  allowed  thereon 
when  it  is  manifest  that  such  an  erroneous 
decision  of  the  court  has  or  may  have  effect- 
ed the  final  result  of  the  case."  This  was 
carried  forward  in  the  Code  of  1882,  and 
with  a  slight  amendment  in  the  (>)de  of  1895. 
Code  1882,  §  4250;  Civ.  Code  1895,  f  5526; 
Acts  1890-91,  p.  82.  Decisions  since  the 
Code  of  1882  have  been  cited  above.  See,  al- 
so, Harrell  v.  Tift,  70  Ga.  730,  and  dissent- 
ing opinions  in  Cawthon  v.  State,  119  Ga. 
395,  46  S.  E.  807,  and  citations. 

In  1898  an  act  was  passed  with  the  follow- 
ing caption:  "An  act  to  dispense  with  a  mo- 
tion for  a  new  trial  and  filing  brief  of  the 
evidence,  and  to  authorize  a  direct  bill  of  ex- 
ceptions in  certain  cases."  The  act  declares 
that  "in  any  case  now  or  hereafter  brought 
where  the  Judgment,  decree,  or  verdict  has 
aecessarily  been  controlled  by  one  or  more 
rulings,  orders,  decisions,  or  charges  of  the 


court,  and  the  losing  party  desires  to  except 
to  such  Judgment,  decree,  or  verdict,  and  to 
assign  error  on  the  ruling,  order,  decision,  or 
charge  of  the  court,  it  shall  not  be  necessa- 
ry to  make  a  motion  for  a  new  trial,  nor 
file  a  brief  of  the  evidence,  but  the  partf 
complaining  shall  be  permitted  to  present  a 
bill  of  exceptions  containing  only  so  much 
of  the  evidence  or  statement  of  facta  as  may 
be  necessary  to  enable  the  Supreme  Court 
to  clearly  understand  the  ruling,  order,  de- 
cision, or  charge  complained  of."  Acts  1898, 
p.  92.  An  inspection  of  this  act  seems  to  in- 
dicate that  its  language  is  stronger  than  that 
previously  employed  in  the  Code.  It  dis- 
tinctly declares  that  exception  may  thus  be 
taken  "where  the  Judgment,  decree,  or  ver- 
dict has  necessarily  been  controlled  by  one 
or  more  rulings,''  etc.  Moreover  the  lan- 
guage used  in  the  caption,  where  the  act  is 
described  as  one  to  "dispense  with  a  motion 
for  a  new  trial  and  filing  brief  of  the  evi- 
dence, and  to  authorize  a  direct  bill  of  ex- 
ceptions, in  certain  cases,"  might  well  be 
urged  as  indicating  that  in  the  mind  of  the 
Legislature  it  was  necessary  to  dispense  with 
something  which  could  not  previously  be  dis- 
pensed with,  and  to  authorize  something 
which  needed  authorization,  and  that  the  dich 
pensing  and  the  authorizing  were  applicable 
only  in  certain  cases  of  the  character  de- 
scribed in  the  act  What  the  decision  in 
Taylor  v;  Beese  was  has  been  referred  to 
above.  If  a  sentence  in  the  opinion  ia  to  be 
treated  as  a  decision  that  this  act  was 
merely  a  declaration  of  the  law  as  it  already 
existed,  on  its  face  it  appears  to  be  a  very 
plain  declaration.  The  only  difiiculty  arises 
in  its  practical  application,  in  determining 
what  rulings,  orders,  decisions,  or  charges 
are  such  as  fall  v^thin  its  descriptive  terms 
as  necessarily  controlling  the  Judgment,  de- 
cree, or  verdict  In  some  cases  it  is  clear 
and  easily  determined.  In  others  a  decision 
of  the  question  is  attended  with  more  difia- 
culty.  Thus  (if  the  act  be  treated  as  de- 
claratory) before  1898  it  was  held  that  the 
direction  of  a  verdict  or  the  grant  of  a  non- 
suit was  such  a  ruling.  Haskins  v.  Throne, 
101  Ga.  126,  28  S.  E.  611.  If  the  striking  of 
a  plea  cut  off  a  legal  and  valid  defense  which 
constituted  the  real  merit  of  the  defendant's 
contention,  whereby  a  verdict  for  the  plain- 
tiff resulted,  this  was  held  to  be  a  con- 
troUhig  ruling.  Haskins  v.  Bank,  100  Ga.  216, 
27  S.  E.  985.  In  Wright  v.  Hollywood  Ceme- 
tery Co.,  112  Ga.  884,  38  S.  E.  94,  52  L.  R.  A. 
621  (decided  in  1900),  it  was  said:  "When, 
upon  the  hearing  of  a  demurrer  to  a  petition, 
the  court  passed  an  order  in  effect  striking  a 
portion  thereof,  and  limiting  the  plaintiff's 
right  of  recovery  to  specified  items,  their 
right  to  except  to  such  order  was  not  lost 
because  they  consented  to  so  much  of  a  ver- 
dict which  the  court  directed  in  their  favor 
as  related  to  the  amount  they  were  entitled 
to  recover  upon  such  items."  In  the  case  of 
Taylor  v.  Beese,  as  already  noted,  the  charge 
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excluded  from  the  Jury  the  real  ground  of 
defense.  These  Instances  are  merely  lllus- 
trative.  Generally,  although  errors  In  prac- 
tice, or  in  the  admission  or  rejection  of  evi- 
dence, or  in  similar  rulings  pending  the  trial, 
may  have  been  made,  yet  if  they  do  not  nec- 
essarily control  the  result,  but  merely  go  in 
to  partly  make  up  the  aggregate  of  the  case, 
upon  the  whole  of  which  a  verdict  or  Judg- 
ment is  reached,  they  cannot  be  selected  and 
made  the  subject  of  direct  exception  and  as- 
signment of  error  requiring  a  reversal.  This 
is  especially  true  In  the  absence  of  the  evi- 
dence introduced  on  the  trial.  Rulings  on 
evidence  may  possibly  be  of  a  controlling 
character.  Thus,  if  suit  be  brought  based 
on  a  note,  and  the  note  be  ruled  out  of  evi- 
dence, or  on  a  deed,  and  it  be  rejected,  so 
that  the  case  is  substantially  cut  off  by  the 
ruling,  and  an  adverse  Judgment  necessarily 
results  as  in  Miller  v.  Speight,  supra,  this 
may  be  controlling.  Erroneous  rejection  of 
a  piece  of  evidence  indispensable  to  the  mak- 
ing out  of  any  case  at  all  by  a  plaintiff,  or 
without  which  there  cannot  possibly  be  a 
recovery,  and  the  rejection  of  which,  ipso 
facto,  results  in  an  adverse  Judgment,  may 
stand  on  this  basis;  but  the  rejection  of 
merely  additional  or  cumulative  rebutting  or 
impeaching  evidence  will  not  do  so. 

Where  a  case  is  brought  up,  not  as  a 
whole,  or  after  a  motion  for  a  new  trial,  but 
by  direct  exception,  assigning  error  in  a 
particular  ruling,  the  controlling  character 
of  tiiat  ruling  must  be  made  to  appear.  In 
very  many  long  and  hotly  contested  cases, 
some  errors  are  committed  in  rulings  on  evi- 
dence. In  certain  expressions  in  the  charge, 
or  in  like  rulings  In  the  progress  of  the  trial, 
and  yet,  in  the  light  of  the  whole  case,  they 
are  corrected  or  explained,  or  do  not  furnish 
ground  for  reversal.  The  reports  teem  with 
such  decisions.  No  longer  ago  than  July 
17th,  in  the  case  of  Allams  v.  State,  123  Ga. 
500,  51  S.  B.  506,  it  was  held  that  there  was 
error  in  a  certain  charge,  but  in  view  of  the 
whole  case  it  did  not  necessitate  a  reversal. 
See,  also.  Perry  v.  State,  102  Ga.  365,  80  S. 
B.  903.  All  rulings  are  controlling  on  the 
identical  point  ruled,  but  this  is  not  what  is 
meant  It  is  when  "the  Judgment,  decree, 
or  verdict  has  necessarily  been  controlled" — 
not  possibly  effected,  but  necessarily  con- 
trolled— that  reversal  may  be  had  in  this 
mode.  If  every  slip  of  the  tongue,  or  every 
erroneous  ruling  made  by  a  Judge  pending 
a  trial,  can  be  segregated  from  its  sur- 
roundings and  other  parts  of  the  case,  with- 
out showing  its  controlling  character,  and 
a  reversal  can  be  had  on  account  of  it,  re- 
gardless of  whether  the  evidence  may  have 
demanded  the  verdict  or  Judgment,  It  would 
amount  at  times  almost  to  the  trial  Judge 
passing  on  one  case  and  this  court  on  anoth- 
er. The  present  case  emphasizes  the  rule. 
None  of  the  evidence  introduced  on  the  trial 
is  brought  to  this  court,  nor  even  the  state- 
ment of  the  accused.    Suppose  the  evidence 


had  showed  conclusively  and  without  con- 
flict that  the  defendant  was  caught  flagrante 
delicto,  or  suppose  that  his  own  statement 
showed  beyond  question  that  he  was  guilty; 
of  what  avail  would  it  be  to  direct  a  new 
trial  because  of  some  error  which  might  not, 
and  possibly  could  not,  have  affected  the  re- 
sult? The  supposition  that  the  defendant's 
statement  may  be  sufficient  to  warrant  a 
conviction  is  not  strained.  Thus,  in  Wood  v. 
State,  119  Ga.  426,  46  S.  B.  658,  it  was  held 
that  a  verdict  for  assault  with  intent  to 
murder  was  demanded  by  the  defendant's 
own  statement,  ''without  regard  to  any  of 
the  rulings  of  the  court  of  which  complaint 
was  made.'*  See,  also,  L»uby  v.  State,  102 
Qa.  033,  29  S.  B  494;  McKinley  v.  State, 
121  Ga.  193,  48  S.  B.  917.  In  the  absence  of 
the  evidence,  it  is  not  practicable  in  many 
cases  for  this  court  to  determine  whether  an 
error  complained  of  was  such  as  to  cause 
injury  or  not  If  It  be  suggested  that  the 
ruling  in  regard  to  the  attorney  tainted  the 
whole  trial,  it  may  also  be  said  that  any  er- 
ror taints  a  trial  to  some  degree;  but  to 
have  a  reversal  by  this  mode  of  exception, 
it  must  be  to  a  degree  which  necessarily  con- 
trols. 

There  are  two  ways  by  which  a  case  may 
reach  this  court:  One  Is  by  the  usual  and 
ordinary  methods  of  procedure.  The  other, 
for  convenience,  may  be  called  the  short 
form.  It  is  stated  in  the  second  headnote. 
But,  to  pursue  this  course  successfully,  he 
must  make  it  appear  to  this  court  that  the 
Judgment  decree,  or  verdict  was  necessarily 
controlled  by  such  ruling  or  rulings,  order, 
decision,  or  charge,  and  not  merely  that 
standing  alone,  it  or  they  may  appear  to  be 
erroneous.  It  is  not  every  error,  but  only 
necessarily  controlling  rulings,  which  may 
be  segregated  from  the  case,  stripped  from 
their  surroundings,  and  brought  to  this  court 
alone  as  successful  grounds  for  a  reversal. 
We  are  therefore  of  the  opinion  that  wheth- 
er the  court  ruled  correctly  or  not  in  regard 
to  permitting  the  attorney  to  take  part  in 
the  trial,  .in  the  absence  of  the  evidence,  it 
cannot  be  held  that  the  ruling  will  require  a 
reversal.  Speaking  for  myself,  it  is  not  per- 
fectly clear  to  me  whether  the  result  should 
be  a  Judgment  of  affirmance  or  one  of  dis- 
missal; but  my  Brethren  think  the  latter  the 
more  logical  sequence.  The  practical  result 
is  the  same. 

Writ  of  error  dismissed.  All  the  Justices 
concurring,  except  SIMMONS,  O.  J.,  absent 
and  COBB,  J.,  who  dissents. 

COBB,  J.  (dissenting).  "A  writ  of  error 
Is  an  original  writ  issuing  out  of  chancery, 
and  lies  where  a  party  is  aggrieved  by  an 
error  in  the  foundation,  proceeding.  Judg- 
ment or  execution  of  a  suit  in  a  court  of 
record,  and  is  in  the  natm'e  of  a  commission 
to  the  Judges  of  the  same  or  a  superior  court 
by  which  they  are  authorized  to  examine  the 
record,  upon  which  Judgment  was  given,  and 
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an  such  examination  to  afllrm  or  reverse  the 
same,  according  to  law."  "A  writ  of  error 
lies  for  some  error  or  defect  in  substance, 
that  is  not  aided,  amendable,  or  cured  at 
common  law  or  by  some  of  the  statutes  of 
amendments  or  jeofails."  2  Tidd's  Pr.  1134, 
1136;  3  Bacon's  Abr.  320  et  seq.;  9  Vln.  Abr. 
474.  Upon  a  writ  of  error  only  those  mat- 
ters are  brought  up  which  are  properly  a 
part  of  the  record,  or  which  are  placed  upon 
the  record  pursuant  to  the  statute  which  pro- 
vides for  bills  of  exceptions.  Errors  of  the 
court  only  can  be  corrected  upon  writ  of  er- 
ror. 2  Cyc.  512.  An  error  of  fact  could  not 
at  common  law  be  reviewed  upon  writ  of  er- 
ror. 3  Bl.  406;  Heard's  Steph.  PI.  96,  118. 
Hence  it  followed  that,  when  an  error  of 
fact  was  complained  of  in  a  motion  for  new 
trial,  a  judgment  refusing  a  new  trial  could 
not  be  reviewed  upon  writ  of  error.  See,  in 
this  connection.  Van  Stone  v.  Stillwell  Mfg. 
Co.,  142  U.  S.  128,  12  Sup.  Ct  181,  35  L.  Ed, 
961;  Wilson  v.  Everett,  139  U.  S.  616,  11 
Sup.  Gt  664,  35  L.  Ed.  286;  Moore  ▼.  Unit- 
ed States,  150  U.  S.  57,  14  Sup.  Ct  26,  37  L. 
Ed.  996.  Such  was  the  origin,  scope,  and 
purpose  of  the  writ  of  error  under  the  com- 
mon- law.  That  provision  of  the  Constitu- 
tion under  which  the  Supreme  Court  of  this 
state  was  organized  provided  that  that  court 
should  sit  "for  trial  and  determination  of 
writs  of  error"  from  courts  of  a  given  class. 
Cobb's  Dig.  of  Laws,  p.  1120.  The  language 
quoted  is  preserved  in  the  present  Constitu- 
tion. Civ.  Code  1895,  §  5835.  In  each  of  the 
Constitutions  of  this  state  the  Supreme 
Court  has  been  limited  In  its  jurisdiction  aa 
a  court  for  the  correction  of  errors  having 
no  original  jurisdiction.  The  writ  of  error 
had  its  origin  in  the  common  law,  and  be- 
came a  part  of  the  law  of  this  state  under 
the  adopting  statute,  and  is  still  effective  in 
any  case  where  it  is  appropriate  as  a  reme- 
dy to  be  pursued,  unless  there  has  been  a 
statute  abolishing  It  or  limiting  it  in  its  op- 
eration. The  scope  of  the  wrtt  of  error,  aa 
indicated  in  the  above  quotations,  was  rec- 
ognized in  Allen  v.  Savannah,  9  Oa.  286. 
See,  also,  Tarver  v.  Rankin,  3  Ga.  213;  Har- 
ris V.  State,  2  Ga.  211.  In  Gauldln  v.  She- 
hee,  20  Ga.  531,  the  constitutionality  of  the 
act  declaring  that  the  certificate  of  the  judge 
to  the  bill  of  exceptions  should  be  the  writ 
of  error  was  under  consideration,  and  it  was 
there  held  that  it  was  competent  for  the 
Legislature  to  provide  that  the  power  for- 
merly exercised  by  the  king  of  England 
through  the  chancery  courts  in  issuing  writs 
of  error  might  be  delegated  by  the  state  to 
the  judges  of  the  superior  court  Prior  to 
the  date  of  the  act  just  referred  to,  the  writ 
of  error  was  issued  l^  the  clerk  of  the  Su- 
preme Court  in  the  name  of  the  Governor, 
bearing  teste  in  the  name  of  the  judges.  See 
Rule  24,  1  Ga.  xv.  See,  also,  Harris  v.  State, 
2  Ga.  211.  As  said  by  Judge  Lumpkin,  the 
Constitution  could  not  have  intended  that 
the  writ  of  error  should  be  the  common-law 
51  S.B.--19 


writ,  because  there  was  no  court  of  chancery 
in  Georgia  to  issue  it,  and  therefore  It  was 
within  the  power  of  the  General  Assembly 
to  regulate  the  Issuance  of  this  writ  and  pre- 
scribe by  whom  it  should  be  issued.  But 
neither  in  that  decision,  nor  in  any  other  to 
•  which  my  attention  has  been  called,  has  it 
been  held  that  the  writ  of  error  under  the 
Georgia  practice.  In  its  scope  and  purpose, 
was  anything  less  than  the  writ  of  error  of 
the  common  law  issued  out  of  chancery. 
See,  in  this  connection,  Harris  r.  State,  2 
Ga.  21L  The  jurisdiction  of  this  court  has 
been  so  extended  as  to  authorize  a  writ  of 
error  to  review  a  decision  granting  or  refus- 
ing a  new  trial  upon  the  facts,  a  proceeding 
that  was  unknown  to  common  law;  that  ju- 
risdiction being  upheld  upon  the  broad  lan- 
guage of  the  act  establishing « the  court 
which  gave  it  jurisdiction  to  review  any  de- 
cision or  judgment  of  the  superior  courts. 
This  result  was  reached  in  the  early  history 
of  this  court  by  the  application  of  a  fiction, 
and  has  since  been  acquiesced  in.  See  Kelly 
V.  Strouse,  116  Ga.  887,  43  S.  B.  280. 

Under  the  common-law  practice  a  revers- 
al of  the  judgment  under  review  was  author- 
ized upon  a  writ  of  error  whenever  there 
appeared  upon  the  record  an  error  of  law 
which  was  substantial  in  its  nature  and  by 
which  the  party  complaining  was  or  might 
have  been  prejudiced.  A  reversal  would  not 
result  if  the  error  was  immaterial,  and  there- 
fore not  prejudicial,  but  upon  the  hearing  of 
a  writ  of  error,  where  exception  has  been 
taken  to  any  decision  on  a  question  of  law, 
it  was  not  only  the  right  of  the  party  to  de- 
mand a  decision,  but  it  was  the  duty  of  the 
court  to  determine  whether  the  exception  so 
taken  was  well  founded.  The  court  might 
hold,  as  it  did  in  numerous  cases,  that  the 
exception  was  without  merit  or  was  upon  an 
immaterial  point;  but  the  court  had  no  au- 
thority to  refuse  to  consider  the  exception  as 
made.  At  the  time  the  Supreme  Court  of 
Georgia  was  established,  and  for  more  than 
a  quarter  of  a  century  thereafter,  the  bench 
and  the  bar  of  the  state  were  composed  of 
men  who  were  thoroughly  conversant  with 
the  principles  and  practice  of  the  common 
law,  and  the.  technical  term  of  the  common 
law  used  in  the  Constitution  was  undoubt- 
edly therein  placed  to  be  interpreted  in  Its 
common-law  sense,  subject  only  to  such  lim- 
itations as  might  be  found  In  the  statutes  of 
this  state.  I  am  well  aware  that  a  single 
physical  precedent  Is  worth  little  as  author- 
ity. I  am  free  to  concede  that  several  phys- 
ical precedents  of  the  same  nature  will  not 
carry  controlling  weight  But  when  for  25 
y.ears  and  more  there  is  an  accumulation  of 
physical  precedents  which  are  In  accord  with 
common-law  practice,  and  no  criticism  of 
any  nature  whatever  upon  these  precedents 
is  made  by  the  bench  or  the  bar,  the  former 
fully  capable  of  detecting  and  criticising, 
and  the  latter  not  only  capable  of  detecting. 
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but  perfectly  willing  to  take  advantage  of, 
any  defects  in  practice  that  might  exist, 
these  precedents,  even  though  they  be  mere- 
ly physical,  multiplied  under  such  circum- 
stances, piled  one  upon  another  mountain 
high,  command  my  respect  and  control  me  in 
my  vlpws.  If  I  were  tempted  to  entertain 
other  views,  reverence  for  the  unquestioned 
learning  of  those  who  for  so  long  a  time 
passed  these  precedents  unchallenged  would 
constrain  me  to  surrender  them.  The  act  of 
1898  has  been  held  by  a  unanimous  decision 
of  this  court  to  be  only  declaratory  of  ex- 
isting practice  (Taylor  v.  Reese,  108  Qa.  379, 
83  8.  E.  917);  and  later  cases  conflicting  with 
it  are  required,  under  the  statute,  to  yield 
to  it  There  can  be  no  two  opinions  as  to 
what  was  the  common-law  practice  in  ref- 
erence to  writs  of  error.  Neither  can  there 
be  any  serious  difference  of  opinion  on  the 
question  as  to  whether  this  practice  was  rec- 
ognized by  the  profession,  both  bench  and 
bar  of  this  state,  for  a  long  period  of  time. 
Treating  this  act  as  declaratory,  a  necessar- 
ily controlling  decision  under  the  act  of  1898 
would  be  a  decision  which  was  alleged  to  in- 
volve the  commission  of  an  error  of  law 
which  was  substantial  in  its  nature.  Such 
a  decision  was  a  necessarily  controlling  de- 
cision at  common  law,  in  the  sense  that  a  re- 
versal upon  writ  of  error  would  result,  and 
such  a  decision  is  a  necessarily  controlling 
decision  in  Georgia.  If  the  act  of  1898  be  in- 
terpreted as  legislation  introducing  a  new 
rule  of  practice  having  no  reference  to  the 
past,  it  might  be  possible  for  the  conclusion 
to  be  reached  that  the  word  "control"  should 
be  given  the  meaning  that  the  decision  un- 
der review  must  constrain  a  particular  final 
judgment  in  the  case.  But,  interpreting  acts 
of  the  Legislature  in  reference  to  matters  of 
substantive  law,  as  well  as  of  practice,  it  is 
neither  right  nor  safe  for  the  courts  to  shut 
their  eyes  to  the  history  of  the  past  in  ref- 
erence to  the  subject-matter  of  the  legisla- 
tion. 

Usually  it  is  with  much  hesitation  that  I 
place  upon  the  records  of  this  court  an  ex- 
pression of  my  opinion  when  it  is  in  conflict 
with  that  of  a  majority  of  the  members  of 
the  court,  and  especially  is  this  so  when  my 
views  do  not  coincide  with  any  of  those  who 
are  participating  in  the  decision  of  the  case. 
I  am  not  now  altogether  freed  from  this  hes- 
itancy, but  nevertheless  it  does  seem  clear 
to  me  that  I  am  merely  contending  for  the 
recognition  of  a  rule  of  practice  that  was 
well  settled  at  common  law,  and  recognized 
by  the  concurrent  voice  of  the  bench  and  bar 
of  Georgia  when  each  was  made  up  of  law- 
yers thoroughly  trained  in  the  princIfHes  con- 
trolling the  practice  at  common  law.  I  am 
also  sustained  by  the  unanimous  decision  of 
this  court  in  the  case  of  Taylor  v.  Reese,  108 
Ga.  379,  33  S.  E.  917,  as  I  understand  that 
decision.  The  views  now  expressed  were 
ruthoritatively  announced  as  the  opinion  of 


five  Justices  at  the  time  the  decision  in  Kelly 
V.  Strouse,  116  Ga.  872,  43  S.  E.  280,  was  de- 
cided; and  the  identical  question  now  in- 
volved was  resolved,  in  the  way  it  seems  to 
me  it  ought  to  be  resolved,  by  four  Justices 
in  Oavrthon  v.  State,  119  Ga.  395,  46  S.  B. 
897.  Among  them  was  the  present  Chief 
Justice  and  Mi,  Justice  Turner,  each  trained 
for  the  bar  at  a  time  when  a  knowledge  of 
common-law  practice  was  deemed  necessary 
to  the  successful  practice  of  the  profession, 
and  Mr.  Justice  Lamar,  who  was  himself  the 
author  of  the  act  of  1898.  The  assignment 
of  error  upon  the  refusal  of  the  Judge  to  pro- 
hibit the  attorney  to  appear  as  counsel  for 
the  state  should  be  considered  by  this  court 
on  its  merits.  It  is  not  necessary  for  me, 
under  the  present  status  of  the  case,  to  inti- 
mate whether  this  assignment  of  errc^  ii 
meritorious;  but  it  is  hetore  this  court  in 
due  form,  and  is  entitled  to  consideration 
and  decision.  What  has  been  said,  taken  in 
connection  with  what  is  set  forth  in  the  ma- 
jority opinion  in  the  Cawthon  Case,  fully  ex- 
presses my  views  in  reference  to  this  matter. 
The  views  expressed  are  due  to  a  settled 
conviction,  reached  after  a  laborious  and 
anxious  investigation  .when  the  Cawthon 
Case  was  under  consideration.  If  I  could 
possibly  view  the  question  in  any  way  where 
there  was  a  doubt,  I  would  gladly  yield  the 
doubt  and  let  the  practice  be  settled  by  a 
unanimous  decision,  notwithstanding  what  I 
liave  said  on  two  former  occasions.  It  is  a 
matter  of  regret  to  me  that  my  legal  vision 
Is  so  beclouded  that  I  cannot  see  as  the  truth 
that  which  seems  so  clear  to  my  Brethren. 
The  scales  may  hereafter  fall  from  my  eyee, 
but  until  that  time  arrives  I  must  adhere  to 
the  truth  as  it  now  appears  to  me. 
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RBID  V.  DE  JARNETTE.   SAME  v.  YOUNG. 

SAME  V.  LAWSON. 

(Supreme  Court  of  Georgia.    Aug.  4,  1905.) 

Banks  and  Bankimo— Liability  of  Stock- 

HOLDERS. 

A  provision,  in  a  charter  granted  prior  to 
the  act  of  1893  (Acts  1893,  p.  70;  Civ.  Obde 
1895,  §S  1903-1911)  to  the  promoteis  of  a  bank- 
ing enterprise,  to  the  effect  that  "each  stock- 
holder in  said  corporation  shall  be  individually 
liable  for  the  debts  of  the  corporation  to  the 
amount  of  his  unpaid  subscription  to  the  cap- 
ital stock  of  the  corporation,  and  for  an  aa- 
ditional  amount  equal  to  his  subscription,"  is, 
in  view  of  the  policy  then  adopted  by  our  Gen- 
eral Assembly  of  providing  in  each  particular 
instance  under  what  circumstances  and  to  what 
extent  the  owners  of  stock  in  such  institutions 
may  be  held  liable  for  corporate  debts,  to  be 
understood  as  imposing  individual  liability  upon 
such  stockholders  only  as  became  such  by  sub- 
scribing to  the  capital  stock,  and  not  upon 
shareholders  who  by  way  of  succession  from  the 
original  stockholders  became  owners  of  stock. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Banks  and  Banking,  §  70.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Putnam  Coun- 
ty; H.  G.  Lewis,  Judge. 
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Actions  by  A.  S.  Reid,  receiver,  against 
J.  B.  De  Jamette,  against  Robert  Young, 
and  against  Tbomas  O.  Lawson.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

The  Putnam  CJounty  Banking  Company  be- 
came financially  embarrassed  in  the  latter 
part  of  the  year  1903,  and  at  the  instance  of 
one  of  Its  creditors  a  receiver  was  appointed 
to  take  charge  of  its  affairs  and  collect  all 
debts  due  to  it,  as  well  as  to  institute  legal 
proceedings  against  its  stockholders  to  en- 
force for  the  benefit  of  its  creditors  the  stat- 
utory liability  Imposed  by  the  charter  of 
the  company  upon  subscribers  to  its  capital 
stodc.  In  March  of  the  following  year,  the 
receiver,  A.  S.  Reid,  brought  an  action 
against  J.  B.  De  Jarnette  for  $600,  alleging 
that,  on  the  date  of  the  failure  of  the  Put- 
nam C!ounty  Banking  Oompany,  and  at  the 
time  of  the  creation  of  its  outstanding  in- 
debtedness to  the  creditors  for  whose  benefit 
the  suit  was  instituted,  he  was  the  owner 
of  12  shares  of  the  capital  stock  of  that 
company,  of  the  par  value  of  $50  each,  and 
was  therefore  under  a  statutory  liability  to 
pay  to  the  plaintiff,  as  receiver,  the  amount 
sued  for,  to  be  applied  to  the  discharge  of 
the  company's  indebtedness.  The  defendant 
filed  a  demurrer  to  the  petition,  one  of  the 
grounds  of  which  was  that  no  right  to  re- 
cover against  the  defendant  was  shown,  for 
the  reason  that  it  was  not  alleged  that  he 
was  at  any  time  a  subscriber  to  the  capital 
stock  of  the  bank,  or  what  was  the  amount 
of  his  stock  subscription,  *'but  only  that  he 
owned,  at  the  time  certain  debts  were  con- 
tracted by  the  bank  and  at  the  time  of  the 
failure  thereof,  12  shares  of  the  capital  stock, 
which  allegation,  If  true,  would  not,  under 
the  law,  make  him  liable  in  any  amount  for 
the  debts  of  the  bank.'*  The  court  sustained 
this  ground  of  the  demurrer,  and  dismissed 
the  action.  A  like  disposition  was  made  by 
the  court  of  another  action  which  had  been 
brought  by  the  receiver  against  Robert 
Young  to  recover  $1,150,  whom  the  plaintifi' 
alleged  was  the  holder  of  23  shares  of  the 
capital  stock  of  the  bank  on  the  day  of  its 
collapse  and  during  the  period  within  which 
its  outstanding  indebtedness  had  been  con- 
tracted. The  case  was  dismissed  on  motion 
of  the  defendant's  counsel,  on  the  ground 
that  the  petition  set  forth  no  cause  of  ac- 
tion. Still  another  suit,  based  upon  similar 
allegations  of  fact,  was  brought  by  the  re- 
ceiver against  Thomas  G.  Lawson,  as  the 
owner  of  137  shares  of  capital  stock  of  the 
defunct  bank.  He  filed  an  answer,  in  which 
he  set  up  the  special  plea  that  he  was  not 
liable  to  the  plaintiff,  as  receiver,  for  the 
amount  sued  for,  or  for  any  other  amount, 
"on  account  of  his  being  a  stockholder  In 
said  Putnam  (bounty  Banking  Company,  as 
he  was  never  a  subscriber  to  the  stock  of 
the  said  Putnam  County  Banking  Company, 
and  all  the  stock  he  ever  owned  in  said 
bank  was  transferred  to  him  by  persons  who 


had  subscribed  for  the  same  and  had  paid 
up  the  full  amounts  of  their  subscriptions." 
The  plaintiff  moved  to  strike  this  special 
plea  on  the  ground  that  it  set  forth  no 
legal  defense.  The  court  overruled  this  mo- 
tion, and  the  case  proceeded  to  a  trial  on 
the  merits.  After  the  dose  of  the  evidence 
the  court  instructed  the  Jury  to  return  a 
verdict  in  favor  of  the  defendant;  he  having 
fully  established  his  defense  that  he  had 
never  been  a  subscriber  to  any  of  the  stock 
Issued  by  the  bank,  but  had  purchased  the 
stock  held  by  him  from  other  parties,  who 
had  subscribed  for  the  same  and  who  had 
paid  in  full  their  stock  subscriptions.  The 
three  cases  w^e  brought  to  this  court  for 
review  by  separate  bills  of  exceptions  sued 
out  by  the  receiver,  but  were  argued  to- 
gether, as  the  fate  of  each  depends  upon  the 
determination  of  one  and  the  same  question 
of  law. 

Jos.  H.  Hall,  for  plaintiff  In  eri-or.  Turner 
&  Adamg,  J.  S.  Tomer,  W.  B.  Wlngfleld, 
Hall  &  Wimberly,  and  Thos.  G.  Lawson,  for 
defendants  in  errOr. 

EVANS,  J.  (after  stating  the  facts).  The 
Putnam  County  Banking  Company  was  or- 
ganized under  a  special  act  of  Incorporation 
approved  December  24,  1888.  Acts  1888,  p. 
89.  It  provided  that  "each  stockholder  in 
said  corporation  shall  be  individually  liable 
for  the  debts  of  the  corporation  to  the  amount 
of  his  or  her  unpaid  subscription  to  the  cap- 
ital stock  of  the  corporation,  and  fdr  an  ad- 
ditional amount  equal  to  his  subscription." 
The  question  presented  for  determination  is: 
Was  it  the  purpose  of  the  General  Assem- 
bly to  Impose  this  Individual  liability  upon 
each  and  every  pers<m  who  might  become  a 
shareholder  of  the  corporation  by  subscrib- 
ing to  Its  capital  stock,  or  by  purchase  of 
shares  issued  to  another,  or  otherwise  suc- 
ceeding to  the  holdings  of  a  stockholder  who 
had  ceased  to  be  a  member  of  the  corpora- 
tion, or  was  the  legislative  Intent  to  fi:^  the 
statutory  liability  upon  such  stockholders  on- 
ly as  became  such  by  subscribing  to  the  cap- 
ital stock?  The  term  "stockholder"  is  not 
synonymous  with  that  of  "subscriber."  Each 
has  a  distinct,  definite,  technical  meaning. 
The  latter  Is  employed  to  denote  one  who 
becomes  bound  by  a  subscription  to  the  cap- 
ital stock  of  a  corporation.  It  is  to  be  pre- 
sumed that  the  members  of  the  General  As- 
sembly knew  what  was  an  "unpaid  subscrip- 
tion to  the  capital  stock"  of  a  corporation, 
when  they  declared  that  each  stockholder 
could  be  called  on  by  creditors  to  pay,  not 
only  his  "unpaid  subscription  to  the  capital 
stock  of  the  corporation,"  but  also  an  "addi- 
tional amount  equal  to  his  subscription."  If 
effect  be  given  to  the  letter  of  the  act,  then 
the  liability  imposed  was  upon  those  who  be- 
came stockholders  through  tiielr  voluntary  act 
In  subscribing  to  the  capital  stock  of  the 
banking  company  and  assuming  responsibili- 
ty for  the  payment  of  Its  debts,  not  only  to 
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the  extent  of  their  respective  Btock  subscrip- 
tions, but  for  double  the  amount  thereof.  The 
promoters  of  the  enterprise  asked  for  a  char- 
ter, and  It  was  granted  to  them  upon  the 
terms  Imposed  In  the  act  of  Incorporation. 
Upon  these  termS,  and  upon  these  terms  only, 
could  the  enterprise  be  launched.  The  pro- 
moters and  their  associates,  by  acceptance  of 
the  charter,  assumed  the  liability  imposed 
upon  them,  and  the  public  was  given  the  as- 
surance that  they  pledged  themselves,  if  the 
fruition  of  their  hopes  to  make  the  enterprise 
a  successful  one  was  not  attained,  to  pay  the 
debts  of  the  banking  company  out  of  their 
own  pockets,  at  least  to  the  extent  of  putting 
Into  the  proposed  venture  twice  the  amount 
of  the  stock  subscriptions.  The  corporation 
Itself  was  made  primarily  liable  for.  the  pay- 
ment of  Its  debts.  Those  who  subscribed  to 
its  capital  stock  were  called  on  by  the  Gen- 
eral Assembly  to  be  its  backers,  Its  guar- 
antors. 

The  argument  Is  advanced  by  counsel  for 
the  plaintiff  in  error  that,  unless  all  stock- 
holders, however  they  may  have  acquired 
their  holdings,  be  held  liable  for  the  debts  of 
the  corporation,  its  creditors  may  not  be  able 
to  collect  their  demands  against  It,  since 
many.  If  not  all,  of  the  subscribers  to  Its 
capital  stock  may  now  be  dead,  and  such  es- 
tates as  they  left  fully  administered.  Con- 
ceding that  such  may  be  the  case,  we  do  not 
feel  Justified  in  sq  stretching  the  words  used 
In  the  act  of  Incorporation  as  to  bring  within 
Its  operation  all  stockholders  of  the  bank, 
whether  they  became  shareholders  by  sub- 
scribing to  Its  capital  stock,  or  by  way  of 
succession  from  those  who  originally  became 
bound  to  pay  double  the  amount  of  their  sub- 
scriptions, If  necessity  so  to  do  should  ever 
arise.  We  cannot  assume  that  the  General 
Assembly  contemplated  that  those  who  ac- 
cepted the  charter  and  organized  under  It 
could  relieve  themselves  of  the  liability  they 
voluntarily  asstmied  by  subsequently  trans- 
ferring their  stock  to  others,  who  might  or 
might  not  be  solvent  and  able  to  respond  to 
the  demands  of  debtors  of  the  corporation. 
Nor.  does  the  act  of  Incorporation  provide 
any  scheme  whereby  this  liability  might  be 
shifted  upon  stockholders  who  purchased 
stock  upon  the  faith  that  the  act  was  to  be 
understood  as  meaning  neither  more  nor  less 
than  was  said;  nor  Is  there  any  suggestion 
In  the  act  of  a  compounding  of  liability,  so 
that  a  creditor  could  treat  each  successive 
shareholder  as  an  additional  guarantor,  and, 
at  his  election,  call  upon  either  past  or  pres- 
ent stockholders  for  payment  of  his  demand, 
or  enforce  satisfaction  from  all  as  one  col- 
lective body  answering  to  the  description  of 
"stockholders.**  We  try  to  construe,  not  to 
legislate.  No  good  reason  has  been  advanced 
why  the  words  used  in  the  statute  under  con- 
struction should  not  be  given  their  usual  sig- 
nification, and  the  conclusion  reached  that, 
while  an  Individual  liability  was  imposed  up- 
on each  of  the  original  shareholders,  no  provi- 


sion was  made  for  any  further  protection  of 
creditors.  In  the  event  the  affairs  of  the  bank 
might  eventually  be  conducted  by  persons 
who  succeeded  to  the  right  of  the  subscribers 
to  its  capital  stock,  and  In  this  manner  be- 
came stockholders. 

An  examination  of  the  various  charters 
granted  to  banking  Institutions  prior  to,  at 
nearly  the  same  time  as,  and  subsequently 
to  the  passage  of  the  special  act  incorporat- 
ing the  Putnam  County  Banking  Company, 
satisfies  us  that  the  General  Assembly  had 
no  settled  policy  with  regard  to  the  terms 
upon  which  such  charters  should  be  granted, 
or  any  formulated  scheme  looking  to  the  pro- 
tection of  creditors  of  this  class  of  insti- 
tutions. The  reported  cases  which  involved 
a  construction  of  acts  Imposing  an  Individ- 
ual liability  upon  holders  of  stock  in  banks 
bear  out  this  statement,  so  far  as  early  leg- 
islation is  concerned.  See  Lane  v.  Morris, 
8  Ga.  468;  Id.,  10  6a.  102;  Lane  v.  Harris, 
16  Ga.  217;  Thornton  v.  Lane,  11  Ga.  459; 
Neal  V.  Moultrie,  12  Ga.  104;  Moultrie  v. 
Smiley,  16  6a.  289;  Robinson  v.  Lane,  19 
Ga.  837;  Robison  y.  Beall,  26  Ga.  17.  In 
1880  the  General  Assembly  passed  an  act 
incorporating  the  Commercial  Bank  of  Sa- 
vannah, and  the  only  liability  imposed  upon 
its  stockholders  was  for  unpaid  stock  sub- 
scriptions. Acts  1880-81,  p.  229,  S  14.  In 
the  following  year  a  charter  was  granted  to 
another  banking  company,  provision  being 
made  that  "each  stockholder  shall  be  liable 
for  the  debts  of  the  bank,  created  while  he  is 
a  stockholder  in  said  company,  in  proportion 
to  the  amount  of  stock  held,  owned,  or  sub- 
scribed for  by  him  at  the  time  the  debt  was 
created."  Id.  p.  197,  f  10.  At  the  same 
session  of  the  Legislature  a  charter  was 
granted  to  another  institution,  on  condition 
that  ''the  stockholders  shall  be  bound  and 
liable  as  sureties  to  contribute  to  the  pay- 
ment of  the  debts  of  the  bank,  each  In  an 
amount  equal  to  the  par  value  of  the  stock 
held  by  him  at  the  time  of  the  bank's  failure 
or  Insolvency,  or  so  much  thereof  as  may  be 
necessary."  Id.  p.  208,  F10.  And,  in  amend- 
ing the  charter  of  a  bank  previously  incor- 
porated, provision  was  made  that  "the  prfr 
vate  property  of  each  and  all  of  the  corpo^ 
rators  of  the  said  institution  for  the  time 
being  shall  be  liable  for  the  payment  of  all 
deposits  made  with  said  institution  [and  tor 
all  debts  contracted  gc  incurred  by  said  in- 
stitution] during  their  membership  therein, 
in  the  same  manner  as  in  ordinary  commer- 
cial cases  or  cases  of  debt"  Id.  p.  209,  S  4. 
Still  another  scheme  of  liability  was  adopted 
in  incorporating  the  Oiti2sens'  Bank  of  Au- 
gusta. Id.  p.  194,  I  13.  In  1886  a  charter 
was  granted  to  the  Commercial  Bank  of  At- 
lanta; the  act  of  incorporation  stipulating 
'that  each  stockholder  in  said  corporation 
shall  be  individually  liable  for  the  debts  of 
the  corporation  to  the  amount  of  his  or  het 
unpaid  subscription  to  the  capital  stock  of 
the  corporation,  and  the  stockholders  ot  ^aid 
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corporation  shall  be  indiyldually  liable  to 
creditors  of  said  corporation  to  the  amount 
of  the  capital  stock  subscribed  or  at  any 
time  held  by  them,  respectively."  Dnring 
the  same  year  other  acts  of  incorporation 
were  passed,  in  each  of  which  special  provi- 
sion was  made  as  to  the  liability  of  share- 
holders. Acts  1886,  p.  65,  §  8;  Id.  p.  70,  9  16. 
In  one  of  them  the  **lndividnal  property  of 
the  stockholder,  at  the  time  of  suit,"  was  de- 
clared to  be  subject  to  *the  ultimate  pay- 
ment of  the  debts  of  the  company  in  propor- 
tion to  the  amount  of  stock  owned  by  each 
stockbolder."  Id.  p.  78,  S  2.  Different  terms 
of  liability  were  Imposed  on  the  stockhold- 
ers of  other  banking  institutions  chartered 
in  1887.  See  Acts  18S&-87,  pp.  833,  839,  341, 
343,  360,  372.  In  the  instance  last  noted  the 
liability  featmre  was  the  same  as  in  the  act 
now  under  conslderatioh.  During  the  ses- 
sion of  the  Legislature  at  which  this  act  was 
passed  no  less  than  20  other  charters  were 
granted  to  banking  institutions  to  be  located 
at  various  points  in  the  state.  See  Acts 
1888,  pp.  66-135.  An  examination  of  these 
charters  will  disclose  the  fact  that  different 
terms  of  liability  were  imposed  upon  share- 
holders in  each  particular  instance.  The 
General  Assembly  seems  not  to  have  been  at 
a  loss  for  appropriate  words  with  which  to 
express  the  legislative  will,  and,  where  its 
intent  was  to  make  all  classes  of  stockhold- 
ers accountable  for  the  debts  of  the  corpora- 
tion, the  intention  so  to  do  was  clearly  con- 
veyed in  language  indicating  tliat  the  terms 
"stockholders,"  "shareholders,"  and  "sub- 
scribers" were  not  understood  as  being  syn- 
onymous, but  as  having  each  a  precise  and 
independent  meaning.  For  illustration,  the 
act  incorporating  the  Merchants'  &  Farmers' 
Bank  of  Hogansville  declared  (page  63)  "that 
each  stockholder  shall  be  Individually  liable 
for  the  debts  and  obligations  of  said  corpo- 
ration to  the  extent  of  his  or  her  paid  in 
stock,  at  its  par  value,  and,  in  addition  there- 
to, shall  be  liable  for  all  debts  and  obliga- 
tions of  said  corporation,  to  the  extent  of  his 
or  her  capital  stock,  equally  and  ratably  and 
not  one  for  another."  At  the  succeeding 
session  of  the  Legislature  as  many  as  55 
new  banking  houses  were  incorporated,  and 
amendments  were  made  to  a  number  of  char- 
ters previously  granted.  See  Acts  1889,  pp. 
452-664.  Still  the  General  Assembly  pur- 
sued the  policy  of  specifying,  in  each  case, 
under  what  condition  owners  of  stock  might 
be  held  responsible  for  debts  contracted  by 
the  corporation,  and  to  what  extent  they 
would  be  liable  therefor,  if  at  all.  And  it 
was  not  until  the  act  of  1803  (Acts  1803,  p. 
70),  providing  for  the  incorporation  of  banks 
(Civ.  Code  1895,  §§  1903-1911),  that  the  Leg- 
islature declared  a  settled  policy  as  to  lia- 
bility of  stockholders. 

In  view  of  all  this  legislation  on  the  sub- 
ject, we  cannot  but  conclude  that  the  (^ner- 
al  Assembly  intended  each  act  of  incorpora- 
tion to  speak  for  itself,  and  to  be  construed  in 


accordance  with  the  cardinal  rule  of  construc- 
tion that  words  of  ordinary  significance  are 
to  be  given  their  usual  and  customary  mean- 
ing. The  particular  act  we  are  now  called 
on  to  construe  has  irreproachable  letter,  but 
is  apparently  devoid  of  deducible  spirit.  We 
cannot  undertake  to  imbue  it  Mth  this  in- 
tangible attribute,  without  doing  violence  to 
what  we  conceive  to  have  been  the  legisla- 
tive will;  and  therefore  we  follow  the  let- 
ter, with  the  reeiilt  above  announced. 

Judgment  in  each  case  affirmed.  All  the 
Justices  concurring,  except  SIMMONS^  O.  J., 
absent 

(72  S.  C.  290) 

ROGERS  et  aL  v.  WESTERN  UNION  TELE 

GRAPH  CO. 

(Supreme  Ooort  of  South  Carolina.    Aug.  1, 

1905.) 

Telegbaph  Companies— Failubb  to  Dbliveb 
Message— Action  fob  Damages. 
Where  a  husband  sends  a  telegram  to  his 
wife's  mother,  and  it  does  not  show  on  its  face 
that  it  is  for  the  benefit  of  his  wife,  and  it  is 
not  alleged  in  the  complaint  that  the  telegraph 
company  had  notice  that  the  telegram  was  sent 
for  the  benefit  of  the  wife,  the  complaint  fails 
to  show  that  she  was  entitled  to  damages  for 
failure  to  deliver. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  Purdy,  Judge. 

Action  by  Bertha  A.  Rogers  and  J.  B.  Ro- 
gers against  the  Western  Union  Telegraph 
Company.  From  order  overruling  demurrer, 
defendant  appeals.    Reversed* 

This  is  an  appeal  from  an  order  overruling 
a  demurrer  to  the  complaint,  on  the  ground 
that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  It  will  therefore 
be  necessary  to  refer  to  the  complaint,  which 
alleges :  "(1)  That  the  plaintiff  J.  B.  Rogers 
is  the  husband  of  the  plaintiff  Bertha  A.  Ro- 
gers, and  is  Joined  with  her  under  section 
135  of  the  Code  of  Procedure.  (2)  That  the 
defendant  is,  and  at  the  times  hereinaft^ 
mentioned  was,  a  telegraph  company  duly 
incorporated  by  and  under  the  laws  of  the 
state  of  New  Xork  and  doing  business  in 
South  Carolina,  having  offices  in  the  city  of 
Columbia,  8.  C,  and  the  town  of  Darlington, 
8.  C,  for  the  transmission  of  messages  by 
wire  between  naid  points.  (3)  That  on  the 
17th  day  of  June,  the  plaintiff  Bertha  A,  Rog- 
ers, being  in  the  city  of  Columbia,  S.  0.,  was 
taken  sick  in  childbirth,  and  at  8  o'clock  a. 
m.  on  the  said  day  her  husband,  J.  B.  Rogers, 
having  had  a  prearrangement  with  her 
mother  to  be  with  her  at  such  time,  as  was 
her  custom  theretofore,  presented  to  and 
filed  with  the  defendant,  at  its  office  in  Co- 
lumbia, S.  C,  the  following  message,  to  wit : 
•Columbia,  S.  0.,  June  17,  1904.  Mrs.  L.  M. 
P.  Rogers,  care  of  Hallie  Blackwell,  Darling- 
ton, S.  C. :  Mama.  Come  on  first  train. 
Answer  message.  J.  B.  Rogers.*  (4)  That 
the  defendant  at  said  time  and  place  received 
said  message,  agreeing  to  deliver  the  same 
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promptly  as  directed,  and  In  consideration 
therefor  then  and  there  was  prepaid  to  the 
defendant  its  regular  charges.  (5)  That  at 
said  time  the  plaintlfF  Bertha  A.  Rogers  was 
grierously  ill  in  bed  and  anxiously  awaiting 
the  arrival  of  her  mother,  and  in  immediate 
need  of  her  help  and  attention.  (6)  That 
although  Hallie  Blackwell,  in  whose  care  the 
telegram  was  directed,  was  at  his  place  of 
business  not  far  from  the  office  of  the  defend- 
ant in  the  town  of  Darlington,  S.  G.,  the  de- 
fendant willfully,  wantonly,  recklessly,  and 
negligently  failed  and  omitted  to  deliver 
said  message  as  directed,  but  mailed  the  same 
to  'Mrs.  li.  M.  P.  Rogers,  by  Rural  Free  De- 
livery, Darlington,  S.  C.,'  in  consequence  of 
which  willful,  wanton,  reckless,  and  negli- 
gent conduct  of  the  defendant,  its  agents  and 
servants,  said  message  was  not  received  by 
the  said  Mrs.  L.  M.  P.  Rogers  until  some 
days  after  it  was  delivered  to  said  defendant 
for  transmission  as  aforesaid.  (7)  That  by 
reason  of  the  defendant's  said  willful,  wan- 
ton, reckless,  and  negligent  failure  to  prompt- 
ly deliver  said  message  as  directed,  the  plain- 
tiff Bertha  A.  Rogers  was  deprived  of  the 
presence,  aid,  comfort  and  attention  of  her 
mother,  and  subjected  to  great  mental  an- 
guish and  suffering,  to  her  damage  $1,950." 
The  defendant  demurred  to  the  complaint 
on  the  following  grounds:  "(1)  Because 
the  complaint  fails  to  allege  any  duty  owed 
by  the  defendant  to  the  plaintiff  Bertha  A. 
Rogers,  the  real  party  in  interest,  and  for 
whose  benefit  this  action  is  brought,  for  the 
breach  of  which  it  is  liable  in  damages,  nor 
does  it  show  that  there  was  on  behalf  of  said 
plaintiff  any  cause  of  action  against  the  de- 
fendant (2)  Because  it  appears  upon  the 
face  of  the  complaint  that  this  action  is 
brought  solely  upon  the  damages  alleged  to 
have  been  sustained  by  a  stranger  to  the 
message,  namely,  Bertlia  A.  Rogers,  whose 
Interest  does  not  appear  from  the  message 
itself,  nor  is  it  alleged  in  said  complaint  that 
ft  was  otherwise  disclosed  to  the  defendant 
(8)  Because  it  appears  upon  the  face  of  the 
complaint  that  the  plaintiff  Bertha  A.  Rogers 
Is  not  entitied  to  recover  for  mental  anguish, 
and  that  the  action  is  brought  for  her  bene- 
fit" The  demurrer  was  overruled,  and  the 
defendant  appealed. 

Nelson  &  Nelson,  for  appellant  B.  McC 
Clarkson  and  D.  W.  Robinson,  for  respond- 
ents. 

GART»  A.  J.  (after  stating  the  facts). 
In  section  823  of  Joyce  on  Electric  Law,  it 
is  said:  **The  rule  established  in  Hadley 
V.  Bazendale,  and  which  has  been  continu- 
ously asserted  and  aflirmed,  is  that  the  dam- 
ages which  a  party  to  a  contract  ought  to  re- 
cover, in  respect  to  a  breach  of  it  by  the 
other,  are  such  as  naturally  arise  from  the 
breach  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  contemplated  by  the 
jiarties  when  making  the  contract  as  the 


probable  result  of  the  breach.  And  it  may 
be  added  that  the  damages  must  be  certain, 
both  in  their  nature  and  in  respect  to  the 
cause  from  which  they  proceed.  They  must 
not  be  the  remote,  but  the  proximate,  conse- 
quence of  the  breach  of  contract  and  must 
not  be  speculative  or  contingent  Again,  to 
continue  the  rule  of  the  Hadley  v.  Bazendale 
case,  if  the  special  circumstances  under 
which  the  contract  was  actually  made  were 
communicated  to  and  thus  known  by  both 
parties,  the  damages  resulting  from  the 
breach  of  such  a  contract  which  they  could 
reasonably  contemplate,  would  be  the  amount 
of  injury  which  would  ordinarily  follow 
from  a  breach  of  contract  under  those  spe- 
cial circumstances  so  known  and  communica- 
ted. But  on  the  other  hand,  if  these  spe- 
cial circumstances  were  wholly  unknown  to 
the  party  breaking*  the  contract  he,  at  the 
most  could  only  be  supposed  to  have  had  in 
his  contemplation  the  amount  of  injury 
which  would  arise  generally,  and  in  the  great 
multitudes  of  cases  not  affected  by  any  spe- 
cial circumstances  from  such  breach  of  con- 
tract ;  for,  had  the  special  drcumetances  been 
known,  the  parties  might  have  specially  pro- 
vided for  the  breach  of  contract  by  special 
terms  as  to  the  damages  in  that  case.  This 
rule  is  applicable  to  the  contracts  of  tele- 
graph companies  for  the  transmission  of  mes- 


These  principles  are  recognized  in  Arial  v. 
Telegraph  CJo.,  70  S.  C.  418.  50  S.  B.  e,  in 
which  the  court  uses  this  language:  "The 
statute  was  not  intended  to  make  the  ccwa- 
pany  liable  in  all  cases  for  mental  anguish 
and  suffering,  where  there  was  negligence 
in  receiving,  transmitting,  or  delivering  mes- 
sages. In  order  to  render  the  company  li- 
able in  damages  for  mental  anguish,  the  suf- 
fering must  have  been  the  direct  natural, 
and  proximate  result  of  its  negligence  in  re- 
ceiving, transmitting,  or  delivering  the  mes- 
sage. The  message  must  show  upon  its  face, 
or  the  company  must  have  knowledge  of 
such  facts  as  will  enable  it  to  foresee,  that 
the  failure  to  perform  its  duty  may  reason- 
ably be  expected  to  result  in  mental  suffer-  * 
ing.  The  company  is  not  liable  in  damages 
for  mental  anguish,  when  it  was  merely  In- 
cidental to  the  failure  to  perform  its  duty, 
as  in  such  cases  the  suffering  could  not  be 
reasonably  anticipated,  and  was  not  a  result 
which,  it  could  be  said,  the  parties  had  in 
contemplation  in  entering  into  the  contract** 
See,  also,  Jones  v.  Telegraph  Co.,  70  S.  C 
539,  50  S.  E.  198.  The  case  of  Mood  v.  Tel- 
egraph Co.,  40  S.  C.  524,  19  S.  E.  67,  shows 
that  special  damages  are  not  recoverable, 
unless  expressly  alleged,  and  that  those  dam- 
ages are  special  that  do  not  necessarily  re- 
sult from  the  wrongful  act 

The  plaintiff's  name  is  not  mentioned  in 
the  telegram.  Therefore  the  message  does 
not  show  upon  its  face  that  her  suffering 
could  have  been  reasonably  anticipated,  and 
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was  a  result  which.  It  could  be  said,  the  par- 
ties must  have  had  in  contemplation  In  en- 
tering into  the  contract.  Nor  are  there 
any  allegations  in  the  complaint  that  the  de- 
fendant had  notice  that  the  telegram  was 
sent  for  her  benefit  The  complaint  fails 
to  show  that  she  was  entitled  either  to  dam- 
ages as  the  direct  and  proximate  result  of 
the  wrongful  act  or  to  special  damages.  His 
honor,  the  circuit  Judge,  therefore,  erred  in 
overruling  the  demurrer. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 


(1»  N.  a  640) 

STATB  V.  MURRAY. 

(Supreme  Ooart  of  North  Carolina.    Sept  19, 

1905.) 

1.  Cbiminai.  Law  — Ikstbuctions— Positive 
AND  Negative  Evidence— Weight. 

Where,  on  indictment  for  murder,  It  was 
material  for  the  state  to  show  that  the  prisoner 
fired  the  fatal  shot,  and  several  witnesses  testi- 
fied that  when  the  fourth  shot  was  fired  the 
weapon  was  in  the  bands  of  the  prisoner,  while 
he  introduced  a  number  of  witnesses  who  were 
present,  but  testified  that  they  did  **not  see  the 
pistol  and  did  not  know  in  whose  hands  It  was," 
an  instruction  defining  positive  and  negative 
evidence,  and  charging  uiat  positive  evidence 
was  entitled  to  greater  weight  than  negative 
testimony,  was  not  error ;  the  court  having  also 
charged  that  the  junr  were  the  sole  judges  of  the 
faith  and  credit  to  be  given  to  the  testimony  of 
each  of  the-  witnesses. 

2.  Sake— Constbuotion. 

Where  the  court,  after  defining  positive  and 
negative  testimony,  stated  that  defendant  had 
introduced  a  large  number  of  witnesses,  who 
testified  that  they  saw  the  scuffle  and  the  pistol, 
but  that  they  did  not  know  whether  it  was 
in  the  hands  of  defendant  or  another  at  the  time 
the  last  shot  was  fired,  and  that  such  testimony 
was  negative,  and  was  not  entitled  to  the  same 
weight  as  positive  testimony,  the  statement  was 
not  objectionable  as  leaving  the  jury  to  Infer 
that  the  testimony  of  the  state's  witnesses  was 
positive,  and  the  testimony  of  "all"  of  defend- 
ant's witnesses  was  negative. 
8.  Same— Inadvertent  Ebbob. 

Where  accused  was  represented  bv  able 
counsel,  a  conviction  will  not  be  reversed  for  a 
mere  inadvertent  error  of  the  court  in  reciting 
the  evidence,  not  called  to  the  trial  court's  at- 
tention. 

Appeal  from  Superior  Court,  Durham 
County;  Peebles,  Judge. 

W.  R.  Murray  was  convicted  of  manslaugh- 
ter, and  he  appeals.      Affirmed. 

Fuller  &  Fuller,  Manning  &  Foushee,  Boone 
ft  Reade,  Winston  ft  Bryant,  and  J.  C.  Biggs, 
for  appellant  The  Attorney  General  and 
Argo  ft  Shaffer,  for  the  State. 

CLARK,  C.  J.  This  is  an  indictment  for 
murder,  and  an  appeal  from  a  conviction  and 
sentence  for  manslaughter.  It  was  material 
for  the  state  to  show  that  the  prisoner  fired 
the  fatal  shot,'  and  several  witnesses  were  in- 
troduced who  swore  positively  that  when  the 
fourth  shot  was  fired  the  weapon  was  in  the 
handB  of  the  prisoner,  while  other  witnesses 


testified  that  they  did  not  see  the  pistol,  and 
did  not  know  in  whose  hands  it  was  when 
the  last  or  fourth  shot  was  fired.  Upon  this 
point  his  honor  instructed  the  jury  as  fol- 
lows :  ''The  law  says  that  it  is  your  duty  to 
give  to  positive  testimony  greater  weight  than 
you  give  to  negative  testimony.  The  testi- 
mony of  those  witnesses  who  swore  positively 
that  they  saw  the  pistol  in  the  hand  of  the 
prisoner,  and  that  he  fired  the  fatal  shot  while 
the  pistol  was  in  his  hand,  is  what  the  law 
terms  'positive  testimony.'  They  swear 
positively  that  they  saw  the  existence  of  a 
fact  The  testimony  of  the  witnesses  who 
said  that  they  saw  the  prisoner  and  the  de- 
ceased in  a  struggle  at  the  time  when  the  last 
shot  was  fired,  but  they  did  not  see  the  pis- 
tol, and  did  not  know  in  whose  hand  the  pis- 
tol was,  is  what  the  law  terms  'negative  testi- 
mony.' The  reason  the  law  gives  greater 
weight  to  positive  testimony  than  to  negative 
testimony  is  because  the  witnesses  who  swore 
to  positive  testimony  swore  to  what  is  a  fact  an 
existing  fact  or  else  they  deliberately  swore 
to  a  falsehood,  while  those  who  swore  to 
negative  testimony  may  be  telling  the  truth, 
and  yet  the  fact  may  exist  which  they  did  not 
see.  If  one  witness  swears  that  he  saw 
Sheriff  Markham  in  the  court  house  in  Dur- 
ham on  a  certain  date,  the  sheriff  was  there, 
or  else  the  witness  told  a  lie.  Another  wit- 
ness might  say :  'I  was  in  the  courthouse  on 
that  occasion,  but  I  did  not  see  Sheriff  Mark- 
ham  in  there.'  That  witness  may  be  telling 
the  truth  and  may  be  conscientious,  and  yet  it 
may  be  a  fact  notwithstanding,  that  Sheriff 
Markham  was  In  the  courthouse.  And  for 
that  reason  the  law  says  you  must  attach 
greater  weight  to  positive  testimony  than  to 
negative  testimony."  This  was  excepted  to, 
but  is  consonant  with  reason  and  the  prece- 
dents. 

In  Henderson  ▼.  Cronse,  52  N.  C.  028,  the 
judge  below  told  the  jury  that  "positive  testi- 
mony was  entitled  to  more  weight  than  neg- 
ative." On  appeal  this  court  said:  *The 
instru<»tions  as  to  the  relative  weight  of  posi- 
tive and  negative  testimony  is  far  from  error. 
The  rule  as  laid  down  has  been  long  estab- 
lished and  followed ;  that  there  is  a  difference, 
and  that  the  positive  is  entitled  to  more 
weight  than  the  negative,  is  not  only  an  ac- 
cepted legal  maxim,  but  is  founded,  as  we 
think,  in  truth  and  justice.  The  amount  of 
difference  the  court  did  not  undertake  to  de- 
cide, and  could  not  as  it  was  a  question  for 
the  jury.  In  all  cases  force  of  testimony, 
whether  positive  or  negative,  must  depend 
upon  a  variety  of  collateral  facts  and  circum- 
stances. For  instance,  the  force  of  negative 
testimony  must  manifestly  depend  upon  tlie 
opportunities  of  observation  afforded  to  the 
witness.  These  opportunities  might  be  so 
favorable  and  frequent  as  to  approach  in 
weight  to  a  positive  statement;  yet  we  take 
it,  when  the  positive  is  in  conflict  with  nega- 


776 


51  SOUTHBASTBBN  RBPORTBB. 


(N.O. 


tive  under  any  ordinary  circumstances,  the 
witnesses  being  equally  credible,  the  former 
should  preponderate.  Negative  testimony 
assuredly  might  be  accumulated  from  differ- 
ent quarters,  and  under  circumstances  coun- 
tervail entirely  positive  testimony;  but  this 
is  not  the  question.  The  question  made  is 
whether  it  be  correct  to  declare  as  a  naked 
proposition  of  law,  stripped  of  matter  that 
may  affect  the  weight  of  either,  that  positive 
testimony  is  entitled  to  more  weight  than 
negative."  This  ruling  has  been  cited  and 
approved  in  Reeves  v.  Poindexter,  53  N.  G. 
811;  State  v.  Horan,  61  N.  C  575  (in  which 
Battle,  J.,  a  most  careful  Judge,  says :  "Where 
there  is  affirmative  and  negative  testimony, 
it  must  be  left  to  the  jury,  with  insructions 
that  the  former  is  entitled  to  more  weight  than 
the  latter") ;  Smith  v.  Mcllwaine,  70  N.  0.289 ; 
State  V.  Campbell,  76  N.  G.  263  (in  which  the 
identical  words  stated  by  Battle,  J.,  supra,  are 
again  used) ;  State  v.  Gardner,  94  N.  G.  957 ; 
and  the  late  case  of  Gawfield  v.  Railroad,  111 
N.  0. 601, 16  S.  B.  705,  where  Avery,  J.,  says : 
"We  concur  with  his  honor  in  the  opinion  that 
the  evidence  *  *  *  on  the  one  side  was 
positive,  and  was  entitled  to  greater  weight 
than  that  adduced  by  the  other.  There  was 
no  error  in  his  reading,  as  he  did  from  Hen- 
derson Y.  Grouse,  52  N.  G.  624."  In  the  pres- 
ent case  the  judge  followed  up  the  above  in- 
struction excepted  to  by  adding:  "The  law 
says,  also,  it  is  your  duty  to  reconcile  an  ap- 
parent conflict  of  testimony,  if  you  can  do  it 
If  yon  cannot  do  it,  it  is  then  your  duty  to 
march  up  like  men  and  pass  upon  the  testi- 
mony, and  to  say  which  of  the  witnesses  have 
told  the  truth  and  which  have  told  a  false- 
hood, and  base  your  verdict  accordingly.** 
The  matter  was  thus  left  to*  the  jury,  in 
the  last  analysis,  and  the  instruction  as  to 
the  consideration  to  be  given  to  positive  and 
negative  testimony  was  in  accordance  with 
the  uniform  rulings  in  this  state.  The  same 
rule  is  laid  down  in  Stitt  v.  Huidekoper,  84 
U.  S.  395,  21  L.  Bd.  644;  3  Rice.  Gr.  Bv.  S  266, 
and  in  a  vast  mass  of  cases  to  the  same  pur- 
port, from  nearly  all  the  states  as  well  as 
federal  courts  collected.  20  Gent  Dig.  pp. 
3575-3583.  The  precedents  are  overwhelm- 
ing, and  the  principle  Is  too  well  based  upon 
reason  to  be  shaken.  It  is  a  reason  and  prin- 
ciple that  any  man  would  act  upon  in  the 
ordinary  affairs  of  life  that,  when  there  is 
positive  and  negative  testimony,  he  will  be- 
lieve and  act  upon  the  former  when  the  wit- 
nesses are  of  equal  credibility,  and  his  honor 
left  the  credibility  of  the  witnesses  absolute- 
ly to  the  jury,  telling  them  "to  reconcile  the 
evidence  if  they  could;  if  not,  then  to  find 
who  had  told  the  truth."  The  jury  came 
back  after  some  hours'  deliberation  and  in- 
formed the  court  that  "some  of  the  jurors 
seemed  to  have  gotten  mixed  up  as  to  positive 
evidence  and  negative  evidence."  To  this  the 
'»urt  replied:  "I  don't  know  whether  I  can 


give  you  any  instructions  on  this  subject  that 
will  make  it  any  plainer.  Positive  evid^ice  is 
where  a  man  swears  positively  that  be  saw 
anything,  or  anything  existed.  Negative  evi- 
dence is  where  a  man  says:  'I  did  not  see 
anything.'  The  defendant  introduces  a  large 
number  of  witnesses.  I  do  not  remember 
how  many — 16,  I  think — and  they  said  they 
saw  a  scuffle,  and  the  pistol  was  in  the  bands 
of  Joe  and  Bob  Murray;  that  they  do  not 
know  who  had  the  pistol  when  this  last  shot 
was  fired.  Now  the  court  is  of  opinion  that 
the  main  question  Is  as  to  where  the  pistol 
was  when  it  was  fired  the  last  time,  and  the 
court  charged  you  before,  and  reiterates  now, 
that  if  the  pistol  was  taken^away  from  Mr.  Joe 
Murray  by  Mr.  Bob  Murray,  and  you  find  that 
to  be  a  fact  beyond  a  reasonable  doubt,  and  he 
pulled  the  trigger  and  fired  the  shot  that  kill- 
ed Joe  Murray,  then,  as  the  court  charged  you 
before,  he  would  be  guilty,  either  of  murder 
in  the  second  degree  or  manslaughter,  accord- 
ing as  you  find  one  or  the  other  to  have  com- 
menced the  difficulty ;  that  is,  who  commenced 
the  fight,  not  the  quarrel,  but  the  fight  If 
the  whole  evidence  leaves  you  in  a  reasonable 
doubt  about  who  shot  the  pistol  that  killed 
Joe  Murray,  then  it  is  your  duty  to  give  the 
defendant  the  benefit  of  that  doubt,  and  say 
he  is  not  guilty." 

The  prisoner  insisted  that  the  court 
charged  that  "the  testimony  of  the  state's 
witnesses  was  positive  and  the  testirnvny  of 
the  defendant's  vdtnesses  was  negative." 
This  is  not  done  in  any  part  of  the  charge, 
nor  is  it  a  just  inf^ence  from  what  was 
said  by  the  judge.  In  stating  the  conten- 
tions of  the  parties,  he  mentions  (as  was 
proper)  that  the  "state  contends  that  it  had 
produced  nine  witnesses  who  testified  posi- 
tively, as  it  claims,  that  the  prisoner  fired  the 
fatal  shot  and  they  were  not  contradicted." 
Also,  in  the  instruction  above  quoted,  given 
on  the  return  of  the  jury,  and  on  their  re- 
quest for  further  instructions,  his  honor  said 
that  the  "defendant  introduced  a  large  num- 
ber of  witnesses — ^I  don't  remember  how 
many;  16,  I  think— and  they  said  they  saw 
a  scuffle ;  •  ♦  •  that  they  did  not  see  the 
pistol  when  this  last  shot  was  fired."  But 
he  did  not  say  that  all  of  defendant's  wit- 
nesses so  testified,  though  in  fact  each  of 
them  did  testify  that  they  did  not  know  who 
fired  the  last  shot ;  nor  does  he  contrast  their 
testimony  by  saying  that  the  testimony  of 
all  the  state's  witnesses  was  positive.  Hertz, 
one  of  prisoner's  witnesses,  after  testify- 
ing that  he  "did  not  know"  who  fired  the 
pistol,  further  said  that  "he  only  saw  two 
hands  grabbing  the  pistol;  that  both  had 
the  pistol,"  Another  of  defendant's  wit- 
nesses said  in  effect  the  same.  This  would 
hardly  contradict  the  judge  in  a  material 
particular,  even  if  he  had  said  (which  be 
did  not)   that  all  of  defendant's  witnesses 
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testifiM  that  they  did  not  know  who  had  the 
pistol  when  the  last  shot  was  fired ;  for  hoth 
these  witnesses  stated  that  they  did  not  know 
who  fired  the  last  shot,  which  was  the  ma- 
terial point,  and  not  whether  one  or  hoth  men 
had  hold  of  it  But  if  it  were  conceded  that 
there  was  a  material  inadvertence,  it  was  cer- 
tainly not  an  error  of  law,  hut  an  inadvert- 
ent error  in  reciting  the  evidence,  which  was 
cured  hy  the  failure  of  the  counsel  to  call  it 
then  and  there  to  the  attention  of  the  court 
and  have  it  corrected.  State  v.  Grady,  83 
N.  C.  646  (Indictment  for  murder),  in  which 
Bmlth,  O.  J.,  says:  "It  was  the  duty  of 
counsel,  if  evidence  Important  to  the  defense 
had  heen  overlooked,  then  to  call  it  to  the  at- 
tention of  the  Judge,  and  have  the  omission 
supplied.  It  would  he  neither  just  to  him 
nor  conducive  to  a  fair  trial  to  allow  this 
neglect  or  oversight,  attributable  to  counsel 
quite  as  much  as  to  the  judge,  to  be  assigned 
for  error  entitlhig  the  accused  to  another 
trial,  whatever  force  it  might  have  in  in- 
fluencing the  court  in  the  exercise  of  an 
unreviewable  discretion  to  grant  it"  This 
has  been  approved  in  State  v.  Reynolds,  87 
N.  C.  546;  State  v.  Gould,  90  N.  C.  662;  State 
▼.  Debnam,  98  N.  a  717,  3  S.  B.  742;  Cathey 
▼.  Shoemaker,  119  N.  C.  427,  26  S.  B.  44. 

It  would  he  detrimental  to  the  administra- 
tion of  justice  if  a  serious  trial,  occupying 
probably  many  days  and  conducted  at  great 
expense,  should  be  gone  over  again  for  a 
slight  inadvertence  of  the  Judge  in  stating 
the  evidence,  when  counsel  could  at  once 
have  had  the  error  (if  prejudicial)  corrected 
upon  the  spot,  by  calling  the  matter  to  the 
attention  of  the  court  The  prisoner  was 
not  inops  consllll,  but  was  represented  by 
nine  of  the  ablest  lawyers  at  one  of  the 
ablest  bars  in  the  state.  If  the  recital  of  the 
evidence  in  this  particular  was  erroneous 
and  prejudicial,  they  would  surely  have  no- 
ticed it,  and  asked  its  correction.  Such  re- 
quest for  correction  of  the  statement  should 
have  been  asked  for  then,  when  it  could  have 
been  easily  made,  and  not  in  this  court  on  ap- 
peal Besides,  his  honor  told  the  jury  that  if 
their  recollection  differed  from  the  evidence 
read  over  to  them,  or  as  detailed  by  counsel, 
that  **the  jury  are  the  sole  judges  of  what  the 
witnesses  said,  and  the  sole  Judges  of  how 
much  faith  and  credit  should  be  put  In  the 
testimony  of  each  and  every  witness  who 
was  examined  before  you.** 

The  court  also  charged  the  jury,  at  the 
request  of  the  prisoner:  ''The  state  must 
satisfy  the  jury  beyond  a  reasonable  doubt 
that  the  prisoner  fired  the  shot  which  in- 
flicted the  woun4  upon  J.  S.  Murray,  from 
which  he  died.  If  the  jury,  considering 
all  the  testimony,  are  left  in  doubt  whether 
the  prisoner  flred  the  tntal  shot  which  killed 
J.  8.  Murray,  the  prisoner  is  entitled  to  the 
benefit  of  that  doubt,  and  the  Jury  will  ren- 
der a  verdict  of  not  guilty.'* 

No  error. 


CU9N.  C.  67) 
MERRELL  v.  DUDLEY. 

(Supreme  Cbart  of  North  Carolina.    Sept  19^ 
1905.) 

1.  Malicious  Prosbcution— EvioBifCB— (3ob- 

BOBOBATIVS  DeCLABATIONS--ReS  GESTiB. 

In  an  action  for  malicious  prosecution,  evi- 
dence of  a  declaration  by  defendant  to  a  justice 
of  the  peace,  on  applying  for  a  warrant  for 
plain tifrs  arrest  for  the  larceny  of  a  shovel,  to 
the  effect  that,  when  defendant  found  the  shovel 
In  plaintiff's  possession  and  asked  him  to  return 
It,  plaintiff  said,  ^TTo  hell  with  the  shovel !''  was 
admissible,  both  as  corroborative  and  as  res 
gastse. 

2.  APPBAL— iNSTBUOnONS— Pbejudioial    Eb- 
BOB. 

An  instruction  containing  the  expression, 
"If  you  believe  from  the  evidence,"  though  objec- 
tionable, is  not  ground  for  reversal,  where  it 
did  not  appear  that  prejudice  probably  resulted 
therefrom. 
8.  Malicious  Pbosecution—Malicb. 

In  an  action  for  malicious  prosecution, 
malice  may  be  inferred  from  a  want  of  probable 
cause. 

[Ed.  Note. — ^Por  cases  in  point,  see  vol.  88, 
Cent.  Dig.  Malicious  Prosecution,  H  67,  68.] 

4.  Same. 

In  an  action  for  malicious  prosecution,  an 
instruction  that  malice  may  be  inferred  ftrom 
a  want  of  probable  cause,  or  from  "other  cir- 
cumstances,' was  not  objectionable  as  requir* 
ing  both  a  total  want  of  probable  cause  and  cor- 
roborating circumstances  to  prove  malice. 

Appeal  from  Superior  Ck>urt,  Carteret 
County;  Webb,  Judge. 

Action  by  G.  A.  Merrell,  by  his  next  friend, 
against  Thomas  Dudley*  for  malicious  proe- 
ecutlon.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    AfiBrmed. 

Ohas.  L.  Abemethy,  for  appellant  IX  L, 
Ward  and  L.  I.  Moore,  for  appellee. 

BROWN,  J.  The  evidence  tends  to  prove 
that  the  defendant  lost  a  shovel,  and  after 
looking  for  it  for  several  days  he  was  inform- 
ed the  shovel  was  in  the  possession  of  the 
plaintiff.  He  went  to  the  plaintiff  and  asked 
him  to  bring  the  shovel  back.  .  The  plaintiff 
used  insulting  language  to  the  defendant  and 
did  not  return  the  shovel  The  defendant 
then  went  to  Magistrate  Springle  and  asked 
him.  what  to  do.  After  some  preliminaries 
the  magistrate  advised  the  defendant  to  take 
out  a  warrant  At  the  time  the  defendant 
applied  to  the  magistrate  to  know  what  to 
do,  he  stated  that  he  had  found  the  shovel 
in  the  possession  of  Merrell  and  asked  him 
to  bring  it  bads.  Merrell  did  not  bring  back 
the  shovel  until  the  day  of  the  trial,  when 
he  produced  the  shovel,  which  was  turned 
over  to  the  defoidant,  and  the  case  was  dis- 
missed. The  magistrate  wrote  the  warrant 
after  advising  the  defendant  to  take  that 
course.  The  justice  of  the  peace,  Springle, 
was  permitted  to  testify  over  plaintiff's  ob» 
jection,  upon  cross-examination  by  defendant 
that  defendant  had  told  him  at  the  time  he 
issued  the  warrant  that  he  had  found  the 
•hovel  in  the  possession  of  Merrell  and  asked 
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him  to  bring  It  back,  and  Merrell  saidt  'To 
heU  with  the  shovel!" 

1.  It  is  generally  true  that  the  declarations 
of  a  party  to  an  action  are  not  competent  in 
his  Own  behalf.  When  they  are  corrobora- 
tive, it  is  permissible  to  admit  them;  bat 
the  judge  should  explain  to  the  Jury  the  char- 
acter of  such  evidence  and  the  weight  to  be 
given  to  it  This  was  not  done  in  this  case ; 
but  no  exception  has  been  taken  by  the  plain- 
tiff to  the  omission.  It  appears  from  the  rec- 
ord that  the  examination  of  defendant, 
Dudley,  preceded  this  part  of  the  cross-ex- 
amination of  Sprlngle,  and  the  testimony 
was  properly  admitted,  both  as  corroborative 
and  as  a  part  of  the  res  gestae.  This  decla- 
ration is  original  evidence  as  part  of  the  res 
gestae.  Declarations  or  acts,  accompanying 
any  act  or  transaction  in  controversy  and 
tending  to  explain  or  illustrate  it,  are  receiv- 
ed in  evidence  as  a  part  of  the  res  gest». 
Doorman  v.  Jenkins,  29  E.  a  L.  80;  Trav. 
Ins.  Ga  V.  Mosley,  8  Wall.  397,  19  L. 
Ed.  437.  The  act  or  transaction  in  con- 
troversy in  this  case  is  the  wrongful,  mali- 
cious suing  out  of  the  warrant  of  arrest 
without  probable  cause.  The  declarations  of 
defendant  at  the  time  he  sued  out  the  war- 
rant, and  accompanying  that  act,  are  there- 
fore a  part  of  the  "thing  done."  The  cir- 
cumstances, facts,  and  declarations  which 
grow  out  of  the  main  fact  are  contempora- 
neous with  it,  and  serve  to  illustrate  Its 
character.  This  exception  and  the  other  ex- 
ceptions to  the  evidence  are  untenable. 

2.  The  plaintiff  also  excepts  to  certain  ex- 
pressions used  by  the  judge  below  in  charging 
the  jury.  "If  you  believe  from  the  evidence" 
is  an  expression  urged  upon  our  attention  by 
the  plaintiff  as  erroneous  and  prejudicial. 
It  is  true  that  the  language  is  inexact,  and 
this  form  of  expression  should  be  eschewed 
by  the  judges  in  charging  juries.  This 
court  has  heretofore  called  attention  to  It  in 
a  number  of  cases.  Barrett's  Case,  123  N.  O. 
753,  81  S.  B.  1005;  Green's  Case,  134  N.  a 
661,  46  S.  B.  761;  Wilkle  v.  Railroad,  127 
N.  G.  203,  37  8.  B.  204;  Sossamon  v.  Cruse, 
188  N.  G.  470,  46  S.  B.  757.  In  the  latter 
ease  Mr.  Justice  Walker  has  pointed  out  with 
clearness  the  objection  to  this  form  of  ex- 
pression. We  do  not  regard  the  use  of  such 
language  as  reversible  error,  unless  it  clear- 
ly appears  that  the  appellant  was  probably 
prejudiced  thereby,  which  does  not  appear  to 
us  in  this  case.  We  trust  the  Judges  of  the 
superior  court  will  in  future  be  advertent  to 
these  views  as  repeatedly  expressed  by  this 
court 

8.  Malice  may  be  Inferred  by  the  jury  when 
a  want  of  probable  cause  for  the  prosecution 
Is  shown  to  their  satisfaction.  Kelly  v. 
Traction  Co.,  132  N.  C.  369,  43  S.  B.  923. 
His  honor  so  charged  the  Jury,  and  said,  fur- 
tiier,  that  malice  may  be  inferred  from 
"other  circumstances."  A  Jury  is  not  com- 
pelled to  Infer  malice  from  a  want  of  prob- 
able cause.    They  may  do  it,  and  so  they 


may  look  for  other  drcmnstancea.  In  using 
the  w(»d8  "othtf  circumstances"  in  the  same 
sentence  and  connection  In  the  charge,  we  do 
not  think  his  honor  should  be  interpreted  as 
meaning  that  both  a  total  want  of  probable 
cause  and  corroborating  circumstances  are  re- 
quired to  prove  malice. 

The  several  exceptions  set  out  In  the  rec- 
ord have  been  carefully  examined,  and  we 
find  nothing  in  them  which  renders  a  new 
trial  necessary. 

The  judgment  is  therefore  affirmed. 

(1S9  N.  C.  48) 
JOYNBB  V.  BABLT. 
(Supreme  Court  of  North  Carolina.    B^t.  12, 

1905.) 

1.  Plbadino— Amendment. 

Where,  iu  replevin  for  a  mule,  plaintiff 
simply  alleged  ownership  and  wron^ui  deten- 
tion by  defendant,  but  offered  evidence  that  de- 
fendant obtained  possession  by  false  represen- 
tations, it  was  not  error  to  permit  plaintifE, 
after  motion  for  nonsuit,  to  amend  his  complaint 
to  conform  to  the  proof  by  setting  up  allegations 
of  fraud  and  deceit,  on  payment  of  the  costs. 

2.  Exchange  op  Pbopebtt—Fbaud— Repudi- 
ation—Reicedies. 

Where  defendant  obtained  possession  of 
plaintiff's  mule  in  a  trade  by  false  and  deoeitfol 
representations,  plaintiff  could  sue  for  damages 
for  breach  of  the  alleged  warranty,  or  reoudiate 
the  trade  and  sue  to  recover  the  specified  prop- 
erty. 
8.  Appeal— Discretion— Review. 

The  allowance  of  a  trial  amendment  to  con- 
form to  the  proof  is  a  matter  of  discretion,  and 
not  reviewable. 
4.  Evidence— Deculbations—Heabsat. 

In  replevin  to  recover  a  mule,  declarations 
of  a  third  person  to  defendant  in  plaintUTs  ab- 
sence were  properly  excluded. 

[Ed.  Note. — ^For  cases  in  pofadt,  see  voL  20, 
Cent  Dig.  Evidence,  »  117?^  1175,  117&1 

Appeal  from  Superior  Court,  Hertford 
County;  B.  B.  Jones,  Judge. 

Action  by  W.  M.  Joyner  against  J.  C  Ear- 
ly. From  a  Judgment  in  favor  of  plaintiff, 
defendant   appeals.    Afiirmed. 

Francis  D.  Winston  and  John  B.  Vann,  for 
appellant  Wlhborne  &  Lawrence,  for  appel- 
lee. 

BROWN,  J.  The  plalntUT  sued  out  claim 
and  delivery  proceedings  for  the  mule,  and 
filed  the  ordinary  complaint,  alleging  simply 
ownership  upon  the  part  of  the  plalntlfC  and 
wrongful  detention  by  the  defendant  On 
the  trial  the  plaintiff  offered  evidence  tending 
to  prove  that  the  defendant  obtained  posses- 
sion of  the  mule  in  a  trade  with  the  plaintiff 
by  false,  fraudulent,  and  deceitful  represents- 
tiona  At  the  conclusion  of  the  plaintifTs 
evidence  the  defendant  moved  to  nonsuit 
The  court  denied  the  motion  and  permitted 
the  plaintiff  to  amend  bis  complaint  by 
setting  out  the  allegations  of  fraud,  mis- 
representation, and  deceit,  upon  the  payment 
of  costs,  "and  the  trial  proceeded  without 
objection  by  the  defendant"  In  his  brief 
the  defendant  reviews  the  ruling  of  the  court 
Waiving  the  fact  that  the  defendant  did  not 
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except  to  the  allowance  of  the  amendment, 
we  snstain  the  ruling  of  the  judge  below. 
It  was  in  no  sense  the  introduction  of  a 
new  cause  of  action,  nor  is  it  prohibited  in 
Ely  Y.  Early,  04  N.  C.  1.  The  mule  was  the 
property  in  controversy.  The  amended  com- 
plaint simply  set  out  in  full  the  allegations 
of  fraud  and  deceit 

Under  the  facts  testified  to  by  the.  plain- 
tiff he  had  the  right  to  sue  for  damages  for 
the  alleged  false  warranty,  or  repudiate  the 
trade  and  sue  to  recover  the  specific  property. 
This  is  well  settled.  Des  Farges  ▼.  Pugh,  93 
N.  G.  81,  53  Am.  Rep.  446;  Wilson  v.  White, 
80  N.  0.  280;  Wallace  v.  Cohen,  111  N.  0. 
108, 16  S.  E.  892 ;  Bishop  on  Contracts,  §  667; 
Benjamin  on  Sales,  ft  666,  and  note;  Donald- 
son V.  Farwell,  93  U.  S.  631,  23  L.  Ed. 
993;  Blake  v.  Blackley,  109  N.  C.  262,  13  S. 
E.  786,  26  Am.  St  Rep.  566.  The  allowance 
of  this  amendment  was  a  matter  in  the  sound 
discretion  of  the  court,  and  not  reviewable. 

In  his  brief  the  defendant's  third  exception 
states  that  "the  court  refused  to  allow  the 
defendant  to  testify  to  a  conversation  had 
with  him  and  the  plainttDT  by  one  Sessoma" 
The  record  shows  that  the  plaintifT  was  not 
present  The  declarations  of  Sessoms  to  the 
defendant  were  properly  excluded. 

We  have  examined  the  other  exceptions, 
and  fall  to  find  that  the  court  below  erred  in 
any  particular.    AfiOrmed. 


.  (l»  N.  c.  1) 

DAVIDSON  et  al.  v.  BARDIN. 

(Supreme  Court  of  North  Carolhuu    B^t  12, 

1906.) 

WiTNESSXS— TbANSAOTIONS    WITH    DeCSDBNTS 

—Competency. 
The  testimony  of  one  suing  an  administra- 
tor for  carinjc  for  his  intestate  that  she  gave 
the  intestate  medidne,  prepared  his  food,  and 
cared  for  him  generally,  he  being  altogether 
helpless,  is  testimony  of  personal  transactions" 
with  the  intestate,  and  is  inadmissible,  within 
Code,  8  590,  prohibiting  parties  in  interest  from 
testifying  to  **conmiuni€ations  and  transactions" 
with  deceased  persons,  as  against  their  personal 
representative. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witneeses,  ft  664.] 

Appeal  from  Superior  Court,  Perquimans 
County;  Long,  Judge. 

Action  by  Mary  E.  Davidson  and  another 
against  J.  D.  Bardin,  administrator  of  Rich- 
ard Bardln,  deceased.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Reversed. 

Pruden  &  Pruden,  for  appellant  Aydlett 
&  Ehringhaus,  for  appellees. 

CLARK,  C.  J.  This  is  an  action  to  recover 
against  the  administrator  of  a  deceased  per- 
son for  labor  alleged  to  have  been  performed 
for  seven  years  prior  to  his  death  in  waiting 
upon,  caring  for,  and  nursing  the  defendant's 
intestate  and  his  wife,  both  of  whom  were 
very  old  and  feeble,  and  not  related  to  the 
plaintiffs.    The  feme  plaintiff  was  allowed  to 


testify  as  a  witness  In  her  own  behalf,  over 
defendant's  objection  and  exception,  that  she 
'*gave  him  medicine,  prepared  his  nourish- 
ment, kept  him  clean,  and  cared  for  him  gen- 
erally. He  was  helpless  altogether.  We 
had  to  do  all  the  services  and  wait  on  him." 
This  was  clearly  a  "personal  transaction" 
with  the  deceased,  and  the  witness  was  in- 
competent, under  Code,  S  590.  It  is  true  that 
his  honor  excluded  dny  conversation,  but  the 
statute  excludes,  not  merely  any  "communi- 
cation," but  also  any  "personal  transaction." 

The  cases  relied  upon  by  the  plaintiff  mere- 
ly sustain  the  proposition  that  the  witness 
would  have  been  competent  to  testify  to  any 
"substantive  and  independent  fact"  that  was 
not  a  "communication  or  personal  trans- 
action" with  the  deceased,  as,  in  Gray  v. 
Cooper,  66  N.  C.  183,  that  the  deceased  had 
possession  and  use  of  the  slaves;  or,  in 
March  v.  Verble,  79  N.  C.  19,  that  the 
deceased  had  owned  but  one  bull  since  the 
war,  and  what  he  was  worth;  or,  in  Cowan 
v.  Laybum,  116  N.  C.  526,  21  S.  E.  176,  that 
the  plaintiff  carried  provisions  to  the  deceas- 
ed at  her  house,  and  that  she  had  no  other 
provisions,  the  court  being  careful  to  add 
that  it  did  not  appear  whether  the  deceased 
accepted  or  refused  the  provisions,  thus  ex- 
cluding any  "personal  transaction,"  the  ac^ 
tual  delivery.  In  all  these  cases,  the  posses- 
sion of  the  slaves  and  of  the  bull,  and  carry- 
ing provisions  to  the  house  of  defendant's  in- 
testate, were  independent  substantive  facts, 
like  proving  the  value  of  an  article  sold  to 
the  intestate,  the  sale  and  delivery  being 
proven  by  another  (March  v.  Verble,  supra), 
and  t!iat  witness  saw  the  book  in  hands  of 
intestate,  but  not  that  she  handed  him  the 
book,  which  last  was  held  incompetent  (Lane 
V.  Rogers,  118  N.  C.  171,  18  S.  E.  117),  or  the 
numerous  cases  (Clark's  Ck)de  [8d  Ed.]  p. 
845)  that  the  plaintiff  can  prove  the  hand- 
writing of  defendant's  intestate,  but  not  that 
he  saw  lilm  sign  the  paper  sued  on. 

Under  these  decisions  the  plaintiff  was 
competent  to  testify  that  she  went  to  the 
house  of  defendant's  intestate,  and  his  con- 
dition, and  what  she  saw  or  heard,  so  long 
as  these  were  Independent  facts,  and  did  not 
tend  to  show  a  "communication  or  personal 
transaction"  between  her  and  the  deceased, 
whereby  a  liability  to  her,  express  or  implied, 
would  accrua  His  mouth  being  closed  by 
death  to  deny  the  contract  the  law  enforces 
equality  of  condition  by  forbidding  her  to 
prove  an  express  contract  by  showing  a 
"communication,"  or  an  implied  contract  by 
showing  a  "personal  transaction,"  as  the  r^i- 
dition  and  acceptance  of  services,  which  was 
the  object  of  the  evidence  here  admitted. 
The  witness  "may  testify  to  any  fact  which 
does  not  Include  a  personal  transaction  or 
communication."  McCall  v.  Wilson,  101  N. 
C.  598,  8  S.  E.  225 ;  Johnson  v.  Rich,  118  N. 
C.  268,  23  S.  E.  1007. 

Error. 
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030  N.  0.  8) 

LATHAM  et  al.  T.  ROANOKE  R.  &  Lt7M« 

BER  OO. 

(Supreme  Court  of  North  Carolina.     Sept  12, 

1905.) 

1.  Tbespass— Possession. 

A  person  having  neither  possession  nor  the 
right  thereto  cannot  maintain  an  action  for  tres- 
pass. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46» 
Cent.  Dig.  Trespass,  §§  32-39.] 

2.  WAST1&— Contingent   Remainderman. 

One  entitled  to  a  contingent  remainder  can- 
not maintain  an  action  for  damages  for  waste. 

3.  Wills— CoN8Tbuction—<;Jontingent     Re- 
mainders—Right OF  Remaindermen. 

Testator  devised  certain  land,  with  the  tim- 
ber in  controversy,  to  his  daughter  for  life,  and 
{>rovided  that  after  the  daughter's  death  the 
and  should  go  to  the  daughter's  children  and 
the  children  of  such  as  were  dead.  Held,  that 
the  children  of  a  deceased  daughter  of  the  life 
tenant  had  only  a  contingent  remainder  in  such 
land. 

Appeal  from  Superior  Court,  Washington 
County ;  Ward,  Judge. 

Action  by  Thomas  H.  Trfitham  and  others 
against  the  Roanoke  Railroad  &  Lumber 
Company.  From  a  judgment  in  favor  of 
defendant,  plaintiffs  appeaL    Affirmed. 

William  Alabrook  devised  the  land  from 
which  the  timber  in  controversy  was  cut  to 
his  daughter,  Sabra  Harrison,  for  life,  con- 
cluding with  the  words:  '*And  after  her 
death  the  said  land  and  negroes  are  to  go  to 
the  children  of  my  said  daughter  and  the 
children  of  such  as  are  dead."  Sabra  Harri- 
son, who  is  living,  had  13  children,  one  of 
whom  intermarried  with  B.  D.  Latham  and 
died,  leaving  the  plaintiffs  the  issue  of  such 
marriage.  During  the  year  1S92  a  special 
proceeding  was  instituted  in  the  superior 
court  of  Washington  county  by  said  Sabra 
Harrison  and  her  then  living  <iiildren,  in- 
cluding the  mother  of  plaintiffs,  and  the 
children  of  such  as  were  dead,  for  the  pur- 
pose of  procuring  an  order  for  the  sale  of 
the  timber  on  said  land.  At  said  sale  by 
a  commissioner  appointed  in  said  proceeding 
the  defendant  corporation  purchased,  paid 
for,  and  took  a  deed  for  said  timber.  The 
mother  of  plaintiffs  received  her  share  of 
the  purchase  money  therefor.  The  plain- 
tiffs were  not  parties  to  said  proceeding. 
Mrs.  Latham  died  prior  to  the  commencement 
of  this  action.  They  sue  for  one-thirteenth 
of  the  value  of  the  timber — ^found  by  the 
jury  to  be  $159,  less  $43.65,  the  value  of  the 
life  estate  of  Mrs.  Harrison.  His  honor,  be- 
ing of  the  opinion  upon  the  foregoing  facts 
that  the  plaintiffs  were  not  entitled  to  re- 
cover, rendered  judgment  accordingly,  and 
they  appealed. 

H.  S.  Ward,  for  appellants.  A.  O.  Gay- 
lord,  for  appellee. 

CONNOR,  J.  The  plaintiffs,  having  nei- 
ther the  possession  nor  the  right  thereto,  can- 
not maintain  an  action  for  trespass.  The 
authorities   cited   by    their   counsel   in   his 


well-considered  brief  amply  sustain  the  right 
of  the  owner  of  the  inheritance,  either  by 
way  of  reversion  or  vested  remainder,  to  sue 
for  waste  and  recover  the  damage  to  the  in- 
heritance. Burnett  v.  Thompson,  51  N.  C. 
210;  Wall  v.  WiUiams,  91  N.  C.  477;  Dorsey 
V.  Moore,  100  N.  C.  41,  6  S.  B.  270.  It  is 
equally  well  settled  that  one  entitled  to  a 
contingent  remainder  cannot  maintain  an  ac> 
tion  to  recover  damages  for  wasta  Hunt  v. 
Hall,  37  Me.  363.  That  was  **an  action  on 
the  case  in  the  nature  of  waste."  The  land 
upon  which  the  timber  was  icnt  was  devised 
to  the  wife  of  the  testator  for  life,  remainder 
"after  her  death"  to  the  children  of  testator 
and  '*the  heirs  of  such  as  may  then  be  de- 
ceased." It  was  held  that  the  plaintiffa, 
children  of  the  deceased  daughter,  could  not 
maintain  the  action  during  the  life  of  the 
first  taker.  This  case  is  cited  with  approval 
by  Mr.  Justice  Walker  in  Bowen  ▼.  Hackney, 
186  N.  C.  193,  48  S.  E.  997;  Mayo  v.  Feaster, 
2  McCord,  Bki.  (S.  0.)  137;  30  Am.  &  Eng. 
Bna  275.  The  interest  of  a  contingent  re- 
mahiderman  in  the  timber  will  be  protected 
by  a  court  of  equity  by  Injunction.  Univer- 
sity V.  Tucker,  81  W.  Va.  621,  8  S.  B.  410, 
It  therefore  becomes  necessary  to  consider 
and  decide  the  question  whether  plaintiffs 
took  und^  the  will,  upon  the  death  of  their 
mother,  a  vested  or  contingent  remainder. 

Their  counsel  contends  that  the  mother 
took  but  a  contingent  remainder,  dependent 
upon  her  surviving  the  life  tenant  His  Tiew 
is  thus  clearly  stated  in  his  brief :  ''If  one  of 
the  children  of  Sabra  Harrison  die  before  she 
does,  the  remainder  is  at  an  end  and  can 
never  vest,  and  another  remainder  to  her  chil- 
dren is  substituted,  who  can  take  nothing 
from  their  parent  but  under  the  will."  After 
further  discussion  he  says :  **It  is  made  clear, 
we  think,  that  the  time  at  which  the  limita- 
tion should  take  effect  in  interest,  and  not 
merely  in  enjoyment,  was  at  the  death  of 
Sabra  Harrison.  The  will  expressly  says 
so."  The  authorities  cited  sustain  his  con- 
tention. Whitesldes  v.  Cooper,  115  N.  C.  570, 
20  S.  B.  295;  Bowen  v.  Hackney,  136  N.  C. 
187,  48  S.  B.  997,  in  which  cases  are  cited 
and  reviewed  by  Mr.  Justice  Walker;  Irvin 
V.  Clark,  98  N.  C.  444,  4  S.  B.  30;  Hunt  v. 
Hall,  supra ;  Olney  v.  Hull,  21  Pick.  SOL  It 
being  conceded  that  only  those  children  of 
Mrs.  iSabra  Harrison  who  are  living  at  the 
time  of  her  death  can  take  the  land,  why  is  it 
not  equally  true  that  only  those  of  her  grand- 
children who  are  living  at  that  time  can  take 
under  the  will,  and  that  until  such  time  the 
remainder  is  contingent?  How  is  it  to  be 
known  until  that  time  whether  the  plaintiffs, 
or  any  of  them,  will  ever  take  any  estate  in 
the  land?  If  all  recover  the  value  of  the 
timber,  and  one  or  more  of  them  die  before 
the  death  of  Mrs.  Harrison,  Is  it  not  manifest 
that  such  as  may  die  before  her  death  have 
never  sustained  any  damage  by  the  act  of  de- 
fendant in  cutting  the  timbec?     What  is  to 
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prevent  those  who  may  snryive  recoTerlng  the 
share  which  would  have  Tested  in  those  who 
have  died?  The  death  of  either  will  disturb 
the  share  or  proportion  of  the  survivors.  If 
■all  should  die,  It  may  be  that,  as  those  who 
would  In  that  event  take  were  parties  to  the 
special  proceeding,  they  would  not  be  entitled 
to  recover  for  the  share  which  would  have 
jiccrued  to  plalntlffa  Without  deciding  any 
of  these  questions,  it  Is  clear  that  plaintiffs, 
during  the  life  of  Mrs.  Harrison,  have  but  a 
contingent  remainder,  which  may  never  vest. 

The  plaintiffs'  counsel  insist  that,  although 
they  have  sought  to  recover  only  one- thir- 
teenth of  the  value  of  the  timber  upon  the 
theory  that  plaintiffs  will  at  the  death  of 
Mrs.  Harrison  take  by  substitution  the  share 
which  would  have  vested  in  their  mother  If 
she  had  survived,  they  are  in  fact  entitled  to 
share  equally,  when  the  life  estate  falls  In, 
with  all  of  the  children  and  grandchildren, 
upon  a  per  capita  basis  of  division.  If  he  Is 
correct  in  this  view,  It  is  manifest  that  they 
may  not  recover  in  this  action,  for  it  is  Im- 
];K>ssible  to  say  now  what  amount  they  may 
then  be  entitled  to.  No  one  can  foresee  how 
many  deaths  may  occur  during  Mrs.  Harri- 
son's life,  or  how  such  deaths  would  affect 
the  rights  of  the  plaintiffs,  If  they  survive 
her.  It  is  possible  that  by  the  death  of  sev- 
eral of  the  children,  leaving  a  number  of 
grandchildren,  the  share  upon  a  per  capita 
division  would  be  materially  diminished. 
These  are  contingencies  which  obstruct  the 
plaintiffs'  right  to  recover  in  this  action.  It 
would  seem,  therefore,  that  for  the  purpose 
of  disposing  of  this  appeal  it  is  immaterial 
whether  the  plaintiffs,  or  such  of  them  as 
may  then  be  in  esse,  will  upon  the  death  of 
Mrs.  Harrison  take  by  substitution  or  per 
capita.  The  question  is  not  free  from  diffi- 
culty. As  the  conclusion  to  which  his  honor 
arrived  puts  an  end  to  this  action,  it  is  not 
necessary  to  decide  the  other  interesting  ques- 
tions discussed  by  counsel. 

The  judgment  of  his  honor  must  be  afOrm- 
ed. 


BONNER  T.  STOTESBURY  et  al. 
(Supreme  Court  of  North  Carolina.     Sept.  12, 

1905.) 
L  Witness  —  Competenot  —  Tbahbaction 

WITH  DeCEDBKT. 

Under  Code,  §  590,  providing  that  a  person 
interested  shall  not  be  examined  as  a  witness 
against  the  administrator  of  a  decedent  as  to 
a  transaction  with  decedent,  one  is  not  dis- 
qualified as  a  witness  for  plaintiff  administra- 
tor, though  be  may  be  liable  over  to  defendant  if 
plaintiff  succeeds. 
2.  APPBAIi— Rbvbssal. 

A  nonsuit,  to  which  plaintiff  was  driven 
by  erroneoas  exclusion  of  evidence,  will  not  be 
sustained  on  the  ground  that  he  had  stated  no 
cause  of  action,  and,  if  he  had,  it  was  barred 
by  limitations,  where  plaintiff  had  moved  to 
amend  bis  complaint,  and  the  court  intimated 
that  it  would  allow  it,  if  his  evidence  was  suf- 
ficient. 


8.  LiMiTATioiTS— Fraud. 

The  provision  of  Code,  f  155  (9)^  declaring 
a  three-year  limitation  for  actions  foi  relief  on 
the  ground  of  fraud  or  mistake,  that  the  cause 
of  action  shall  not  be  deemed  to  have  accrued 
till  discovery  by  the  aggrieved  party  of  the  facts 
constituting  such  fraud  or  mistake,  applies  only 
when  the  "ground"  of  the  action  for  relief  is 
fraud  or  mistake ;  and  the  statute  runs  from  the 
discovery  of  the  facts  constituting -the  fraud  or 
mistake,  and  not  from  the  discovery  by  a  party 
of  rights  theretofore  unknown  by  hun. 
4.  Appeal — Plbabinos — Amendment. 

Amendment  of  the  complaint  will  not  be 
allowed  on  appeal,  where  the  amendment  would 
present  a  case  substantially  different  from  the 
one  tried,  and  raise  a  question  of  law  not  in- 
volved in  the  appeal. 

Appeal  from  Superior  Court,  Hyde  County ; 
Ward,  Judge. 

Action  by  Selby  Bonner,  administrator, 
against  C  A.  Stotesbury  and  othera  From 
a  Judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed. 

Plaintiff  alleges  that  his  intestate  deposited 
with  one  Benson  a  certain  sum  of  money 
subject  to  her  order,  and  that  from  time  to 
time  Benson  on  her  demand  made  payments 
to  her,  having  at  her  death  in  his  hands  as 
her  depositary  a  balance  of  $260;  that  im- 
mediately after  her  death,  and  presumably 
in  September,  1898,  defendant  C.  A.  Stotes- 
bury received  said  money  from  Benson  with- 
out having  taken  out  letters  of  administra- 
tion, and  immediately  paid  over  to  R.  B. 
Stotesbury,  his  testator,  a  considerable  por- 
tion of  the  same,  the  amount  not  being 
known  to  plaintiff.  Plaintiff  also  alleges  the 
death  of  Mary  B.  Bonner  and  the  qualifica- 
tion of  plaintiff,  on  the  18th  day  of  February, 
1905,  as  her  administrator,  and  the  death  of 
R.  B.  Stotesbury  In  1904  and  the  qualification 
of  the  defendant  C.  A.  Stotesbury  as  his  ex- 
ecutor. Defendant,  in  his  answer,  denied  the 
allegations  of  the  complaint  and  pleaded  the 
statute  of  limitations.  At  the  trial  the  court 
submitted  two  issues  to  the  Jury,  which  are 
as  follows:  "(1)  Are  the  defendants  in- 
debted to  the  plaintiff,  and.  If  so,  in  what 
sum?  (2)  Is  the  plaintiff's  claim  barred 
by  the  statute  of  limitations?^  Plaintiff  in- 
troduced C.  F.  Benson  as  a  witness,  and  asked 
him  what  funds  of  BIrs.  Bonner  he  had  In  his 
hands  at  her  death.  Defendants'  counsel  ob- 
jected, and  the  witness  then  stated.  In 
answer  to  a  question  of  defendants'  counsel, 
"^that  he  knew  nothing  about  the  funds,  ex- 
cept what  Mrs.  Bonner  told  him  and  put  in 
his  hands.*'  The  objection  was  sustained, 
and  plaintiff  excepted.  Plaintiff's  counsel 
also  asked  the  witness  if  he  had  paid  any 
money  to  C.  A.  Stotesbury  since  the  death  of 
Mary  E.  Bonner,  plaintiff's  intestate.  The 
question,  pn  objection  by  defendants'  counsel, 
was  excluded  by  the  court,  and  plaintiff  ex- 
cepted. The  witness  was  then  asked  by 
plaintiff's  counsel  if  Mary  E.  Bonner  had  de- 
posited any  money  with  him  prior  to  her 
deatli,  and,  if  so,  how  much?  This  question 
was  also  excluded,  on  objection  by  defend 


782 


51  SOUTHEASTERN  REPORTER. 


(N.rJ. 


ants'  counsel,  and  plaintiff  excepted.  It  was 
stated  by  counsel  in  this  court,  and  not  de- 
nied, that  the  plaintiff  moved  in  the  court 
below  to  amend  his  complaint  by  alleging  a 
conspiracy  between  Benson  and  the  Stotes- 
burys  to  defraud  the  estate  of  plaintiff's  in- 
testate out  of  said  fund  so  deposited  with 
Benson,  aiid  the  court  stated  that  it  would 
first  hear  the  testimony  of  plaintiff  and  then 
pass  upon  the  motion  to  amend.  In  the 
brief  of  defendants'  counsel  it  is  admitted 
that  "the  court  permitted  the  plaintiff  to 
amend  his  complaint"  We  take  it  that  this 
admission  refers  to  what  the  judge  said, 
as  stated  by  plaintiff's  counsel,  when  the  mo- 
tion to  amend  was  made.  No  amendment 
was  actually  made  in  the  superior  court 
The  court  intimated  that  it  would  charge  the 
Jury  that  If  they  believed  the  evidence,  they 
should  answer  the  first  Issue  "No,"  and  the 
second  issue  "Yes."  Plaintiff  thereupon,  in 
deference  to  the  intimation,  submitted  to  a 
nonsuit  and  appealed. 

S.  S.  Mann,  for  appellant  H.  S.  Ward  and 
Aydlett  &  B}hringhaus,  for  appellees. 

WALKER,  J.  (after  stating  the  case).  It 
was  admitted  here  that  the  court  excluded 
the  testimony  of  the  witness  Benson  as  being 
incompetent  under  section  690  of  the  Co6b, 
In  this,  we  think,  there  was  error.  Benson 
was  not  asked  to  testify  against  the  represen- 
tative or  assignee  of  a  dead  person  as  to  any 
transaction  or  communication  between  him- 
self and  the  person  deceased,  but  in  favor  of 
such  a  representative,  and  the  transaction 
between  him  and  Stoteebury  was,  of  course, 
confined  to  living  persons.  The  proposed 
testimony,  as  to  the  transactions  between 
him  and  Mrs.  Bonner,  was  offered  by  the 
party  to  the  suit  who  represented  the  dead 
person.  Such  testimony  does  not  fall  within 
the  inhibiticm  of  section  690  of  the  Code. 
That  statute  was  intended  to  protect  the 
deceased  person's  representative  or  assignee, 
who  is  suing  or  being  sued  in  the  action,  and 
for  the  reason  that  the  living  party  to  the 
transaction  or  communication,  who  is  a  party 
to  or  interested  in  the  event  of  the  action, 
<x  the  person  under  whom  he  claims,  should 
not  in  all  fairness,  be  permitted  to  speak 
concerning  it  when  the  other  party,  who  is 
dead,  cannot  be  heard  in  reply.  McCanless  v. 
Reynolds,  74  N.  G.  301.  It  was  said  on  the 
argument  that,  if  the  plaintiff  recovered  of 
Stotesbury,  the  witness  Benson  will  be  liable 
over  to  him.  Not  conceding  that  this  would 
be  so  under  the  facts  and  circumstances  of 
this  case,  we  are  unable  to  see,  if  we  admit 
the  correctness  of  the  proposition,  how  it 
affects  the  question  one  way  or  another.  In 
the  cases  cited  by  counsel,  the  witness,  who 
was  liable  over,  was  Introduced  to  testify 
against  the  representative  of  a  deceased  per- 
son as  to  a  transaction  or  communication 
between  him  and  the  testator.  Lyon  v.  Pen- 
der, 118  N.  a  147,  24  8.  B.  744;  Fertilizer 


Co.  V.  Rippy,  123  N.  0.  656,  31  S.  B.  879;  Id.. 
124  N.  C.  643,  32  S.  E.  980.  But  not  so  here, 
as  we  have  seen.  The  testimony  ruled  out 
by  his  honor  is  within  neither  the  letter  nor 
the  spirit  of  the  statute,  and  was,  therefore, 
improperly  excluded.  The  two  cases  of  Bunn 
V.  Todd,  107  N.  0.  266,  11  S.  B.  1043,  in 
which  the  present  Chief  Justice  analyzes 
section  690  with  great  clearness,  and  Yow  v. 
Hamilton,  136  N.  C.  357,  48  S.  E.  782,  are 
decisive  authorities  against  the  ruling.  The 
court  said  in  the  last  case,  referring  to  that 
section:  "It  Is  there  provided  that  an  in- 
terested witness,  or  a  person  from,  through, 
or  under  whom  a  party  to  be  affected  by  the 
event  of  the  action  claims,  shall  not  testify 
concerning  a  personal  transaction  or  com- 
munication between  the  witness  and  a  person 
then  deceased,  under  whom  the  party  against 
whom  he  is  introduced  as  a  witness  claims." 
We  see,  therefore,  that  the  witness  must  be 
introduced  to  testify  against  the  representa- 
tive or  assignee  of  the  deceased  person. 

It  was  contended  by  the  defendants'  coun- 
sel that  even  if  the  witness  Benson  was 
competent  the  plaintiff  had  stated  no  cause 
of  action,  and,  if  he  had,  that  it  is  barred  by 
the  statute  of  limitations.  It  was  admitted 
in  this  court  by  counsel  that  the  plaintiff 
moved  below  to  amend  his  complaint,  and  the 
court  intimated  that  it  would  allow  the 
amendment  if  the  plaintiff's  evidence  was 
sufficient  to  warrant  it  and  it  would  there- 
fore hear  the  evidence  before  ordering  the 
amendment  In  the  brief  of  defendants' 
counsel  it  is  stated  that  "at  the  hearing  the 
court  permitted  the  plaintiff  to  amend  his 
complaint"  As  the  ruling  of  the  court  upon 
the  competency  of  the  witness  Benson  was 
erroneous,  and  by  reason  thereof  the  plaintiff 
was  prevented  from  developing  his  whole 
case  and  was  driven  to  a  nonsuit,  we  would 
not  be  willing  to  dismiss  his  action  or  to 
sustain  the  nonsuit  on  the  ground  stated  by 
the  defendants'  counsel,  even  if  we  should 
hold  the  complaint  to  be  defective. 

This  ruling  also  applies  to  the  contention 
that  the  plaintiff's  cause  of  action  as  now 
stated  is  barred  by  the  statute  of  limitations. 
The  plaintiff  has  not  had  a  fair  opportunity 
to  amend  his  complaint  in  order  to  avoid  the 
operation  of  the  statute,  no  more  than  be 
has  had  a  fair  chance  to  perfect  the  state- 
ment of  his  cause  of  action,  if  in  either  case 
it  requires  amendment,  which  we  do  not 
decide.  Plaintiff's  counsel  stated  here  that 
he  would  allege  in  his  amended  pleading 
a  fraudulent  concealment  by  Benson  aud 
Stotesbury  of  the  fact  that  they  had  the 
money  of  his  intestate  and  a  conspiracy  be- 
tween them  to  cheat  and  defraud  plalntifr 
out  of  said  money.  It  was  not  made  clear 
to  us  in  what  the  alleged  combination  to  de- 
fraud consisted,  nor  how  in  a  legal  sense  It 
injured  the  plaintiff.  But  we  may  be  eu- 
ligbtened  as  to  this  by  counsel  when  tbe 
amendment  is  made,  if  the  case  should  come 
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back  to  OS.  Upon  the  qnestlon  of  fraudulent 
concealment,  it  may  be  said  that  Code,  ft 
155  (9),  applies  only  when  the  **ground"  of 
the  action  for  relief  la  fraud  or  mistake,  and 
the  statute  runs  '*from  the  discovery  of  the 
fbcts  constituting  the  fraud  or  mistake,"  and 
not  from  "the  discovery  by  a  party  of  rights 
hitherto  unknown  to  him."  Dunn  v.  Bea- 
man,  126  K.  a  766,  86  S.  B.  172. 

Plaintiff  moved  in  this  court  to  amend  his 
complaint  As  the  amendment  would,  per- 
haps, present  a  case  substantially  different 
from  the  one  which  was  tried  below,  and 
raise  a  question  of  law  not  involved  in  the 
present  appeal,  we  could  not  allow  the  mo- 
tion, if  in  other  respects  we  had  the  power  to 
do  so.  Whitehead  v.  Spivey,  103  N.  0.  66, 
9  S.  E.  319 ;  Howard  v.  Association,  125  N.  G. 
49,  34  S.  E.  199,  45  U  R.  A.  853.  This  court 
undoubtedly  has  the  power  of  amendment, 
but  this  is  not  a  case  which  calls  for  its  exer- 
cise. There  must  be  a  new  trial  because  of 
the  error  committed  by  the  court  in  rejecting 
testimony  which  was  offered,  and  the  plain- 
tiff may  amend  below  by  permission  of  the 
court,  if  so  advised. 

New  trial 


(129  N.  C.  M) 

PRITCHARD  et  al.  v.  MITCHELL  et  al. 

(Supreme  Court  of  North  Carolina.     Sept.  12, 

1905.) 

1.  Nonsuit— PABTIB&—MMJOIKDEB— Costs. 

Where  a  party  was  erroneously  joined  as 
a  party  plaintiff,  and  a  demurrer  was  filed  to 
the  complaint  for  misjoinder  of  parties,  as  au- 
thorised by  Clark's  Code  1900,  §  239,  subsec.  4, 
it  was  proper  for  the  court  to  grant  such  party's 
motion  for  a  nonsuit,  taxing  him  with  such 
costs  as  were  incurred  by  the  misjoinder. 

2.  Assignment  fob  Cbbditobs— I>ebt&— Ma- 

TUBITT— STATUTBS — ^APPLIOATION  TO   SXTBB- 
TIB8. 

Laws  1893,  p.  433,  c.  458,  §  1,  providing 
that,  on  the  execution  of  any  voluntary  deed  of 
trust  or  deed  of  assignment  for  the  benefit  of 
creditors,  all  debts  of  the  maker  thereof  shall  be- 
come due  and  payable  at  once,  applies  to  sure- 
ties on  a  note  of  the  assignor;  tne  contract  of 
suretyship  being  measured  by  or  coextensive 
with  the  liability  of  the  prindpal. 

Appeal  from  Superior  Court;  Bertie  Coun- 
ty;  BL  B.  Jones,  Judge. 

Action  by  William  Pritchard  and  another 
against  O.  H.  Mitchell  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeaL 
Affirmed. 

This  action  was  instituted  July  5,  1904,  by 
Wm.  Pritchard  and  C.  W.  Mitchell  for  the  re- 
covery by  said  Pritchard  of  the  amount  of  a 
note  executed  by  the  defendants  Carter,  Mat- 
thews &  Co.,  J.  H.  Mathews,  deceased, .  and 
Geo.  H.  Mitchell  to  C.  W.  Mitchell.  The  com- 
plaint set  out  the  note,  by  which  it  appears 
that  J.  H.  Matthews  and  Geo.  H.  Mitchell  were 
sureties;  that  the  note  was  due  and  payable 
January  1^  1906,  and  was  for  value  assigned 
to  the  plaintiff  William  Pritchard;  that  the 


defendants  Carter,  Matthews  &  Co.,  the  princi- 
pal debtors,  because  insolvent,  and  prior  to 
the  institution  of  the  suit  made  a  general  as- 
signment for  the  benefit  of  their  creditors; 
that  on  June  10,  1904,  the  defendant  Geo.  H. 
Mitchell,  one  of  the  sureties  on  said  note, 
served  notice  on  the  plaintiffs,  Pritchard 
and  C.  W.  Mitchell,  to  bring  suit  on  said 
note;  that,  before  bringing  suit,  the  plaintiff 
Pritchard  offered  to  assign  said  note  to  the 
surety,  which  offer  was  declined.  The  plain- 
tiff Pritchard  demanded  judgment  for  the 
amount  of  the  nota  The  defendants  Geo.  H. 
Mitchell  and  Mrs.  Maggie  Matthews,  admin- 
istratrix of  J.  H.  Matthews,  demurred,  as- 
signing as  grounds  therefor,  first,  misjoinder 
of  parties  plaintiff  and  causes  of  action ;  sec- 
ond, that  as  to  the  sureties  the  note  was  not 
due  and  payable.  The  other  defendants  de- 
murred for  the  misjoinder.  Before  the  hear- 
ing of  the  cause  was  begun,  C.  W.  Mitchell 
was,  upon  his  own  motion,  permitted  to  sub- 
mit to  a  judgment  of  nonsuit,  and  the  de- 
fendants excepted.  The  cause  was  thereupon 
heard  upon  complaint  and  demurr^.  The 
court  below  overruled  the  demurrer,  and 
proposed  to  render  judgment  giving  the  de- 
fendants time  to  file  answers,  which  they 
declined,  stating  that  they  would  stand  by 
their  demxurrer.  Judgment  was  thereupon 
rendered,  and  the  defendants  excepted  and 
appealed. 

Wlnbome  &  Lawrence,  for  appellants. 
Francis  D.  Winston,  for  appellees 

CONNOR,  J.  (after  stating  the  facts). 
His  honor  properly  allowed  the  plaintiff  O.  W. 
Mitchell  to  submit  to  a  nonsuit  The  com- 
plaint did  not  set  out  any  cause  of  action  in 
which  he  was  interested  or  entitling  him  to 
any  relief ;  nor  did  he  ask  for  any  judgment 
It  seemed  to  be  assumed  that  he  indorsed  the 
note.  It  does  so  appear  from  the  complaint ; 
the  allegation  being  that  he  assigned  it 
This,  however,  is  not  material,  as  in  no  as- 
pect was  he  entitled  to  any  relief.  It  is  sim- 
ply a  case  of  misjoinder  of  parties  plaintiff, 
and  upon  demurrer  or  motion  may  be  correct- 
ed by  taxing  the  plaintiff  with  such  costs  as 
are  incurred  by  the  misjoinder.  Clark's  Code 
1900,  §  239,  subsec.  4,  and  cases  cited.  The 
complaint  stated  no  cause  of  action  in  favor 
of  C.  W.  Mitchell.  Therefore  it  was  only  nec- 
essary to  move  the  court  for  judgment 
against  him  for  costs.  This  result  was  antic- 
ipated by  him,  and  he  was  permitted  to  take 
a  nonsuit  There  was  no  cause  of  action  to 
be  nol  pros'd.  His  retirement  from  the  rec- 
ord did  not  necessitate  any  change  in  the 
complaint  The  case  is  in  this  respect  distin- 
guished from  Mitchell  v.  Mitchell,  96  N.  C.  14, 
1  S.  B.  648,  and  Cromartle  v.  Parker,  121  N. 
C.  199,  28  S.  E.  297.  It  is  like  Green  v.  Green, 
69  N.  C.  294,  in  which  Pearson,  C.  J.,  says: 
"As  to  the  unnecessary  parties  plaintiff,  it  is 
their  own  concern  to  be  made  liable  for  costs." 
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The  serious  question  presented  by  the  de- 
murrer is  whether  Laws  1893,  p.  433,  c.  453, 8 1, 
which  enacts  "that  upon  the  execution  of  any 
Toluntary  deed  of  trust  or  deed  of  assignment 
for  the  benefit  of  creditors,  all  debts  of  the 
maker  thereof  shall  become  due  and  payable 
at  once*"  applies  to  the  sureties  upon  a  note 
of  the  assignor.  It  is  an  elementary  princi- 
ple that  every  contract  is  made  with  refer- 
ence to  the  existing  law ;  hence  the  principal 
debtor,  at  the  time  he  executed  the  note 
promising  to  pay  the  sum  named  on  January 
1,  1906,  made  it  a  part  of  his  contract  that,  if 
he  made  an  assignment  for  the  benefit  of  his 
creditors,  the  debt  would  become  due  and  pay- 
able at  once.  It  is  equally  well  settled  that 
the  contract  of  suretyship  is  measured  by  and 
Is  coextensire  with  the  liability  of  the  prin- 
cipal The  law  as  held  by  this  court  is  stated 
by  Ruflln,  C.  J.,  in  Shaw  v.  McFarlane,  23  N. 
0. 216 :  *'If  two  persons  are  bound  by  a  bond  or 
a  judgment  for  the  payment  of  a  sum  of  mon- 
ey, the  one  is  liable  to  the  creditor  in  the 
same  manner  and  to  the  same  extent  as  the 
other,  although  as  between  themselves  they 
stand  as  principal  and  surety.  In  respect  to 
the  creditor,  they  are  Joint  debtors,  fixed  with 
the  same  obligation."  In  this  respect  the 
contract  of  the  surety  Is  distinguished  from 
that  of  a  guarantor.  27  Am.  &  Bug.  Enc. 
Law,  432;  1  Brandt  on  Suretyship,  2.  It 
would  seem,  therefore,  that  when,  by  the 
terms  of  the  contract  Interpreted  in  the  light 
of  the  statute,  the  principal  Is  bound,  in  the 
event  of  his  making  an  assignment,  to  pay  at 
once  or  accelerate  the  maturity  of  the  debt, 
the  surety  is  bound  in  like  manner.  This 
does  not  Involve  any  change  in  the  contract, 
but  Incorporates  the  provision  of  the  statute 
into  it 

We  luive  examined  the  cases  cited  by  the 
defendants'  counsel,  and  we  do  not  think 
they  confilct  with  the  conclusion  which  we 
have  reached.  The  Judgment  must  be  afllrm- 
ed. 


02»  K.  C.  ») 

JOHNSON  et  a!.  ▼.  WBSCX)TT. 
(Supreme  Court  of  North  Carolina.    Sept  12, 

1005.) 
Vaoazit  Lands --EivTBT—PBOTBaT—DisMiSB- 

AI.. 

ProceedingB  under  Acts  1903,  p.  447,  c.  272, 
protesting  entry  of  vacant  lands,  are  properly 
cUsmiBsed ;  plaintiffs  admitting  they  cannot  show 
any  papers  for  the  land,  except  deeds  not  con- 
necting them  therewith,  or  any  possession,  ex* 
cept  for  two  years  long  past 

Appeal  from  Superior  Court  Dare  County ; 
Ward,  Judge. 

Proceedings  by  M.  L.  Johnson  and  others 
against  George  T.  Wescott  protesting  entry 
of  land.  From  a  Judgment  of  dismissal, 
plalntilTs,  the  protesting  parties,  appeaL 
Afllrmed. 

B.  O.  Crisp,  for  appellants.  W.  M.  Bond, 
for  appellea. 


BROWN,  J.  These  proceedings  were  insti- 
tuted under  chapter  272,  p.  447,  Acts  of  1903, 
amending  the  laws  relating  to  the  entry  of 
vacant  lands.  The  protesting  parties  moved 
the  court  that  on  the  face  of  the  record  the 
burden  of  proof  was  on  defendant  (Wescott) 
to  open  the  case  and  show  cause  why  his  en- 
try should  not  be  declared  void.  Over- 
ruled, and  plaintiffs  excepted. 

This  was  the  first  exception.  This  motion 
was  based  upon  the  wording  of  section  S  of 
the  act  It  is  plaintiffs'  contention  that  un- 
der the  wording  of  this  law,  the  burden  is 
on  the  one  making  an  entry  of  land  under  it 
when  protest  is  filed,  to  at  least  make  out  a 
prima  faeie  case  that  the  land  Is  subject  to 
entry,  and  that  he  has  complied  with  the  re- 
quirements of  law  in  laying  it  The  plain- 
tiffs further  contend  that  if  an  individual  is 
permitted  to  lay  an  entry  and  rest  on  his  oars 
with  no  other  proof  than  his  entry,  no  bettor 
field  for  speculation  can  be  imagined,  and 
that  by  shifting  the  burden  on  the  occupant 
or  owner  in  many  instances  he  could  by  this 
technicality  become  possessed  of  lands  to 
which  the  title  is  now  considered  settled. 
The  plaintiffs  contend  it  was  doubtless  with 
this  in  view  that  the  Legislature  requires  the 
enterer  to  come  into  court  and  **show  cause 
why  his  entry  shall  not  be  considered  in- 
operative and  void."  The  argument  is  in- 
teresting to  us,  but  the  court  is  of  opinion 
that  it  is  not  necessary  to  decide  that  ques- 
tion on  this  appeal ;  so  we  forbear  giving  a 
decision  upon  It 

Unfortunately  for  the  plaintiffs,  they  ad- 
mit enough  upon  the  face  of  the  record  to  put 
them  out  of  court  "It  was  admitted  by  the 
plaintiffs  that  they  could  not  show  any  paper 
writing  to  any  person  for  any  part  of  the 
land  covered  by  said  entry,  except  the  three 
deeds  or  papers  referred  to  above,  or  any 
possession  of  any  part  of  the  land  by  any  per- 
son, except  during  the  years  1874  to  1876  and 
no  further.*'  The  record  gives  the  dates  of 
the  three  deeds  and  names  of  the  parties. 
They  fail,  so  far  as  record  discloses,  to  con- 
nect plaintiffs  in  any  way  with  the  land. 
This  admission  appearing  in  the  record  in 
the  superior  court,  his  honor  very  properly 
dismissed  the  protesting  proceedings  at  cost 
of  protestants. 

Affirmed. 


(13»  N.  C.  31) 

STATE  BOARD  OF  EDUCATION  et  aL  v. 
MAKELY. 

(Supreme  Court  of  North  Carolina.  Sept  12, 
1005.) 

1.  AppEALr— Harmless  Erbob. 

Where  plaintiff  sought  to  cancel  a  grant 
on  the  ground  that  the  land  was  swamp  land 
and  not  subject  to  entry,  he  was  not  prejudiced 
bv  the  cross-examination  of  a  witness  who  stat- 
ed, in  answer  to  a  question  with  reference  to  ths 
drainage  of  the  land,  that  other  land  adjoining 
the  tract  in  controversy  lay  between  it  and  a 
creek,  which  was  the  natural  drainage  of  all  the 
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land,  and  that  only  such  part  of  the  adjoining 
tract  as  constftnted  a  ridge  was  suMeptible  of 
enltivation. 

[Bd.  Note. — ^For  cases  in  point,  see  toL  Z, 
GenL  Dig.  Appeal  and  Error»  ft  4158.] 

2.   QUIETINO   TiTLK— BUBDEN   OF   PbOOF. 

Where,  in  a  suit  to  set  aside  a  grant  of 
land  as  a  cloud  on  title,  plaintiff  based  his  right 
to  recover  on  the  ground  that  the  land  was 
swamp  land  and  not  subject  to  entry,  but  be- 
longed to  the  l)0ard  of  education,  as  provided  by 
Rev.  Code,  c,  66.  Const  art.  19,  §  10,  and  Code, 
§  2506,  the  burden  was  on  plaintiff  to  establish 
that  the  land  was  in  fact  swamp  land. 

8.     SaIIK— PCBBUPTOBT  INSTBOCTION. 

Where  a  suit  to  set  aside  a  cloud  on  title  de- 
pended on  whether  the  land  was  swamp  land, 
and  there  was  evidence  that  the  land  was  not 
of  the  kind  generally  called  and  known  as 
swamp  land.  Ft  was  proper  for  the  court  to 
refuse  a  motion  for  a  peremptory  instruction  in 
favor  of  plaintiff. 

Appeal  from  Superior  Court,  Hyde  County  ; 
Hoke,  Judge. 

Action  by  the  state  board  of  education  and 
others  against  M.  Makely.  From  a  decree  in 
favor  of  defendant,  plaintiffs  appeal.  Affirm- 
ed. 

This  suit  was  brought  for  the  purpose  of 
having  vacated  and  canceled  a  grant  Issued 
by  the  sUte  to  the  defendant  In  1888  for 
176^  acres  of  land,  upon  the  ground  that  the 
land  was  not  the  subject  of  entry  and  grant, 
as  It  was  swamp  land  and  was  vested  In  the 
plaintiff,  the  state  board  of  education,  who 
had  conv^ed  the  same  to  Its  coplalntiff,  the 
Alleghany  Company,  and  therefore  the  grant 
was  a  cloud  on  the  title  of  said  company. 
Issues  were  submitted  to  the  jury,  which 
with  the  answers  thereto  are  as  follows: 
''Are  plaintiffs  the  owners  and  in  possession 
of  the  land  set  out  and  described  in  the  com- 
plaint and  referred  to  In  the  answer  as  the 
land  contained  In  an  alleged  grant  to  defend- 
antl  No.  (2)  Does  defendant  wrongfully 
assert  title  to  said  land  under  a  grant  from 
the  state  of  date  1888,  thereby  putting  a 
cloud  on  plaintiff's  title?  No.  (3)  Is  the 
defendant  the  owner  and  in  possession  of 
said  land?  Yes.  (4)  Do  plaintiffs  wrong- 
fully assert  title  to  said  land  under  the  deeds 
exhibited  from  Clark  to  Brooks  and  Leach, 
and  from  the  Scranton  Company  to  the  Alle- 
ghany Company,  thereby  putting  a  cloud  on 
defendant's  title?  and  also  under  deed  from 
state  board  of  education  to  Alleghany  Com- 
pany?   Yes." 

Plaintiffs  opened  the  case  and  Introduced 
much  evidence  tending  to  show  that  the  land 
In  controversy  Is  swamp  land,  and  some  of 
the  defendant's  witnesses  testified  to  the 
same  effect  Charles  Poison,  one  of  plaintiffs' 
witnesses,  testified  that  It  was  low,  boggy 
swamp,  covered  with  water  moss,  and,  In  or- 
der to  contradict  him  and  also,  perhaps,  to 
show  that  it  was  not  swamp  land,  the  defend- 
ant's counsel  was  permitted  on  cross-examl- 
'  nation  to  ask  the  witness  If  the  land  In  dis- 
pute was  not  naturally  drained  through  the 
Bishop  tract,  which  lay  between  It  and  the 
creek,  and  which  is  high  and  dry  land,  and 
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cultivated  as  a  farm.  The  answer  of  the 
witness  tended  to  show  that  the  Bishop  land 
adjoined  the  tract  described  in  the  complaint, 
and  lay  between  It  and  Broad  Creek,  and 
that  a  rldge  of  that  tract  Is  under  cultiva- 
tion, that  it  is  high  land  and  tillable,  and 
only  that  part  of  it  is  dry  and  used  as  a 
farm,  and  the  rldge  is  the  only  part  that 
could  be  cultivated.  The  other  facts  are 
stated  in  the  opinion. 

Small  A  McLean  and  Rodman  ft  Rodman, 
for  appellants.      W.  M.  Bond,  for  appellea 

WALKBR.  J.  (after  stating  the  facts). 
Whether  it  was  not  relevant  for  defendant 
to  show  by  the  witness  Poison  the  general 
topography  of  the  country  immediately  sur- 
rounding the  tract  in  dispute,  or  the  confor- 
mation of  contiguous  tracts,  as  bearing  upon 
the  character  of  the  tract  in  question,  and 
whether  this  evidence  is  of  the  same  class 
as  that  excluded  in  Warren  v.  Makely,  85  N. 
C.  12,  Bruner  v.  ThreadgUl,  88  N.  O.  366,  and 
Waters  v.  Roberts,  89  N.  C.  145,  where  a  com- 
parison was  attempted  to  be  made  between 
the  tract  in  suit  and  other  adjoining  tracts 
for  the  purpose  of  determining  the  value  of 
the  formeV,  we  need  not  decide,  as  it  is  quite 
sufficient  to  hold,  as  we  do,  that,  if  the  evi- 
dence was  Irrelevant,  it  was  harmless.  In- 
deed, all  the  advantage  of  the  answer  to  the 
question  was  with  the  plaintiffs.  It  is  appar- 
ent from  the  form  of  the  question  the  defend- 
ant's counsel  was  attempting  to  prove  that 
the  natural  drainage  of  the  land  in  dispute  wofi 
over  the  Bishop  tract,  as  plaintiffs'  own  wit- 
ness, J.  H.  Wahab,  had  previously  testified. 
But  defendant's  counsel  got,  as  an  answer  to 
his  question,  not  only  what  he  did  not  want  or 
expect,  but  something  quite  the  reverse  of  it, 
and  therefore  the  evidence  made  in  favor  of 
the  plaintiff.  Besides,  it  would,  seem  relevant 
to  the  issue  to  show  that  the  Bishop  tract 
lay  between  this  land  and  the  creek,  the  nat- 
ural outlet  for  the  drainage  of  lands  in  the 
vicinity,  and  that  on  it  there  was  arable  land 
or  a  farm.  It  may  not  have  been  conclusive, 
or  even  strong,  evidence  as  to  the  true  char- 
acter of  the  land  in  dispute;  but  as  a  circum- 
stance it  perhaps  constituted  some  evidence 
tending  to  show  that  it  was  not  swamp  land. 
We  put  our  decision,  however,  on  the  ground 
that  the  evidence  was  harmless,  and  overrule 
the  exception. 

The  plaintiffs  assign  as  error  his  honor's 
instruction  that  the  jury  must  be  satisfied  by 
the  greater  weight  of  the  evidence  that  the 
land  described  in  the  complaint  is  "swamp 
land"  before  they  could  find  for  the  plaintiffs, 
thereby  pladug  the  "burden  of  proof'  upon 
them.  We  think  this  was  a  proper  instruc- 
tion under  the  pleadings  and  the  facts  of  this 
case.  Plaintiffs  allege  that  they  are  the  own- 
ers of  this  tract,  because  it  is  swamp  land. 
The  board  of  education,  as  successor  to  the 
president  and  directors  of  the  literary  fund 
(Const  art  9,  f  10;  Code  §  2606),  could  not 
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establish  any  right  or  title  to  the  land  by 
virtue  of  the  statute  (Rev.  Code,  c.  66; 
Const  art  9.  §  10;  Code,  S  2506)  Investing  it 
with  the  title  to  the  "swamp  lands"  in  the 
state  as  a  part  of  the  trust  property  to  be 
held  by  it  for  the  benefit  of  education,  un- 
less it  could  show  that  the  lands  claimed  by 
it  were  of  that  description.  Could  a  plain- 
tiff, resting  his  right  to  the  title  or  possession 
of  land  on  a  deed  conveying  or  a  will  devis- 
ing to  him  the  swamp  land  in  a  certain  larger 
tract  described  therein,  recover  any  part  of 
the  land  without  showing  that  it  comes  with- 
in tl\e  particular  description  of  the  deed  or 
will?  The  board  does  not  acquire  titie  by 
virtue  of  the  statute  to  all  of  the  lands  of  the 
state,  but  only  to  its  "swamp  lands."  It  is 
alleged  in  the  complaint  and  virtually  ad- 
mitted in  the  answer  that  the  plaintiff, 
the  Alleghany  Company,  is  in  possession  of 
the  land  claiming  under  a  deed  from  the 
board  of  education,  who  asserted  title  to  the 
land,  under  the  statute,  as  swamp  land.  As- 
suming that  this  possession  is  presumed  to 
be  rightful,  and  is  sufficient,  generally,  to 
present  a  prima  facie  case,  and  to  compel  the 
defendant  "to  go  forward"  with  his  proof  or 
take  the  risk  of  an  adverse  verdict  of  the 
jury  or  an  adverse  ruling  of  the  court  as  to 
the  law,  we  yet  think,  as  the  plaintiffs  fur- 
ther allege  that  they  derived  title  to  the  land 
under  the  statute  by  reason  of  the  fact  that 
It  is  swamp  land,  and  in  no  other  way,  they 
should  be  required  to  take  the  burden  of  es- 
tablishing thin  fact  BO  essential  to  the  suc- 
cessful maintuiance  of  their  suit' 

This  is  not  an  action  to  recover  the  realty, 
but  is  brought  for  the  avowed  purpose  of  re- 
moving a  cloud  from  the  plaintiffs'  alleged 
title,  and  for  that  purpose  to  have  vacated 
and  canceled  the  grant  issued  by  the  state  to 
the  defendant.  Plaintiffs  are  therefore,  as 
we  have  said,  the  actors,  and  they  allege  the 
affirmative  of  the  issue  to  be  the  truth  of  the 
matter.  McCormlck  v.  Monroe,  46  N.  C.  13. 
The  mere  fact  that  plaintiffs  had  possession 
of  the  land  when  the  suit  was  commenced 
does  not  materially  affect  the  question  un- 
der discussion.  The  burden  of  the  issue  was 
upon  them  from  the  beginning  to  the  close 
of  the  case,  although  the  burden  of  proof  may 
have  shifted  during  the  trial  from  one  side 
to  the  other,  and  even  repeatedly  back  and 
forth.  The  distinction  between  the  burden  of 
the  issue  and  the  burden  of  proof  is  thus 
stated  by  an  eminent  law  writer :  "The  bur- 
den of  the  issue — that  Is,  the  burden  of  proof 
In  the  sense  of  ultimately  proving  or  estab- 
lishing the  Issue  or  case  of  the  party  upon 
whom  such  burden  rests,  as  distininiished 
from  the  burden  or  duty  of  going  forward 
and  producing  evidence — never  shifts;  but 
the  burden  or  duty  of  proceeding  or  going  for- 
ward often  does  shift  from  one  party  to  the 
other,  and  sometimes  back  again.  Thus, 
when  the  actor  has  gone  forward  and  made  a 
prima  fade  case,  the  other  party  is  compelled 
In  turn  to  go  forward  or  lose  his  case,  and  in 


this  sense  the  burden  shifts  to  him.  So  the 
burden  of  going  forward  may,  as  to  some  par- 
ticular matter,  shift  again  to  the  first  party 
in  response  to  the  call  of  a  prima  facie  case 
or  presumption  in  favor  of  the  second  party. 
But  the  party  who  has  not  the  burden  of  the 
issue  is  not  bound  to  disprove  the  actor's  case 
by  a  preponderance  of  the  evidence,  for  the 
actor  must  fail,  if  upon  the  whole  evidence 
he  does  hot  ha^ee  a  preponderance,  no  matter 
whether  it  is  because  the  weight  of  evidence 
is  with  the  other  party,  or  because  the  scales 
are  equally  balanced."  1  Elliott  on  Ev.  ft 
139.  In  the  next  section  (140)  Judge  Elliott 
illustrates  the  doctrine  by  putting  the  very 
case  we  have  here,  and  citing  Fitzgerald  v. 
Ooff,  9G  Ind.  28,  in  which  it  appeared  that  the 
plaintiff  below  (defendant  in  error  or  appel- 
lee) ,  Eliza  Goff,  brought  the  suit  for  the  pur- 
pose of  removing  a  cloud  from  her  title,  al- 
leging that  she  was  the  owner  of  the  premises 
under  a  good  and  perfect  title,  but  that  the 
defendant  claimed  an  interest  and  estate 
therein  adverse  to  hers,  and  praying  that 
they  be  compelled  to  show  it  and  that  the 
same  be  declared  void.  Defendant  Fitzgerald 
answered,  admitting  that  Eliza  Goff  onoe  had 
the  title,  but  alleging,  by  croes-bill,  that  she 
had  conveyed  it  by  deed  to  defendant's  as- 
signor, and  praying  that  the  title  so  acquired 
be  quieted.  Plaintiff  Ctoff,  in  her  answer  to 
the  cross-bill,  denied  the  execution  of  the 
deed,  and  the  Issue  tried  was  whether  the 
deed  had  been  executed.  It  was  held  that 
the  burden  of  the  issue  was  on  the  defendant 
the  cross-complainant  throughout  the  trial, 
as  he  was  the  actor  and  alleged  the  affirma- 
tive and  as  the  form  of  the  issue  so  placed 
the  burden.  That  is  in  effect  and  in  princi- 
ple oiu*  case,  although  the  position  of  the  par- 
ties on  the  record  is  reversed,  which,  how- 
ever, can  make  no  practical  differenca  It 
was  also  held  in  that  case  that  the  prima 
facie  case  made  by  the  defendant  by  the  in- 
troduction of  proof  as  to  the  execution  of 
the  deed  which  authorized  it  to  be  read  as 
evidence,  did  not  change  the  burden  of  the 
issue,  though  it  may  have  affected  the  bur- 
den  of  proof. 

In  our  case  the  defendant  denies  the  plain- 
tiffs'  assertion  of  title,  and  it  therefore 
was  incumbent  upon  the  plaintiffs  to  estab- 
lish it  by  a  preponderance  of  evidence  for  the 
reasons  already  given.  A  full  discussion  of 
the  subject  will  be  found  in  4  Wigmore  on  Evi- 
dence, c.  86,  §S  2186,  2488,  2489,  having  special 
reference  to  the  point  under  discussion. 
While  he  says  that  there  is  no  general  solvent 
for  all  cases,  and  no  one  principle  which  af- 
fords a  sure  and  universal  test  for  determin- 
ing where  the  burden  rests,  which,  in  a  gener- 
al sense,  must  be  decided  by  the  nature  ofjthe 
pleadings  and  form  of  the  issue  and  the  facts 
peculiar  to  the  case  in  hand,  yet  he  further 
says  that  what  he  calls  the  first  burden  of 
proof  or  risk  of  nonpersuaslon  of  the  jury 
rests  upon  the  party  who  must  by  proving 
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the  essential  fact  Involved,  ultimately  estab- 
lish the  issue  in  order  to  succeed  in  the  ac- 
tion. 4  Wigmore  on  Ev.  f§  2488,  2489.  It 
may  be  added  that  the  defendant,  who  is  not 
the  actor,  relies  upon  a  state  grant  regularly 
issued,  and  the  presumption  must  be  that  it 
passed  a  good  title  to  the  grantee  until  the 
contrary  is  shown.  It  comes  from  the  sover- 
eign, the  origin  and  source  of  all  titles  in  this 
state,  and  conveyed  at  least  a  prima  facie  ti- 
tle; nothing  else  appearing.  Holloran  v. 
Meisel,  87  Va.  398,  13  S.  B.  33;  Clay  v. 
White,  1  Munf.  162;  Wool  v.  Saunders,  108 
N.  C.  729,  13  S.  B.  294,  We  do  not  mean  to 
say  that  a  grant  cannot  be  attacked  collater- 
ally in  ejectment,  nor  directly  in  a  proceeding 
to  have  it  vacated,  upon  the  ground  that 
the  lands  described  in  it  were  not  ''vacant 
or  unappropriated"  at  the  time  it  issued; 
but,  when  a  person  asserts  its  invalidity  by 
reason  of  that  fact  and  asks  that  it  be  va- 
cated, claiming  the  land  by  virtue  of  a  spe- 
cial grant  or  donation  confining  the  bounty 
to  lands  of  a  special  description,  such  as 
"swamp  or  unappropriated  lands,"  it  is  in- 
cumbent on  the  donee  to  show  that  his  grant 
or  donation  is  for  land  within  the  particular 
description.  Stanmire  v.  Powell,  35  N.  C. 
312.  Indeed,  in  actions  of  ejectment,  it  has 
been  said  that  the  fact  the  lands  are  not 
vacant  or  unappropriated  "may  be  shown," 
which  dearly  implies  that  the  proof  must 
come  from  the  party  impeaching  the  grant 
(Lovlnggood  V.  Burgess,  44  N.  C.  407;  Stro- 
ther  V.  Cathey,  5  N.  C.  at  page  164, 3  Am.  Dec. 
683 ;  Stanmire  v.  Powell,  supra) ;  for  th^ 
court  could  hardly  have  referred  to  the  bur- 
den or  duty  of  "showing"  as  being  upon  the 
grantee,  when  the  fact,  if  shown,  would  in- 
validate his  own  title. 

It  Is  not  necessary  in  this  connection  to 
discuss  theMlflerence  between  a  case  where 
the  grant  can  be  assailed  collaterally  in  eject- 
ment, because  the  land  was  not  vacant  at  the 
time  It  issued,  and  the  court  merely  de- 
clares that  it  transfers  no  title  (University 
V.  Sawyer,  1  N.  0.  159  [Taylor,  114]),  and 
one  where  it  can  be  attacked  only  by  a  direct 
proceeding,  formerly  scire  facias  or  suit  In 
equity,  If  any  defects  or  irregularities  in 
the  preliminary  proceedings  or  other  suflQcient 
and  like  ground  is  alleged.  Stanmire  v.  Tay- 
lor, 48  N.  C.  210.  It  is  enough  to  declare 
that,  the  plaintiffs  having  alleged  title  in 
themselves  and  that  defendant's  grant  is  a 
cloud  upon  it,  because,  on  account  of  some 
extrinsic  fact,  it  is  void,  they  must  show  it ; 
and  the  ruling  of  his  honor  in  this  respect 
was   right 

The  last  objection  of  the  plaintiffs  is 
equally  untenable.  They  requested  the  court 
to  charge  the  jury  that,  if  they  believed  the 
evidence,  they  should  answer  the  Issues  "Yes," 
or  in  favor  of  the  plaintiffs.  The  evidence 
as  to  the  character  of  the  land  was  not  all 
one  way.  When  such  an  instruction  is  re- 
quested, the  adverse  party  is  entitled  to  have 
the  evidence  considered  most  strongly  in  his 


favor,  and  all  facts  which  it  reasonably  tends 
to  prove  for  him  must  be  considered  as  estab- 
lished, and  any  part  of  the  evidence  which 
tends  to  disprove  the  plaintiffs'  contention 
must  be  taken  as  true,  as  in  case  of  a 
demurrer  to  evidence  or  motion  to  nonsuit 
The  testimony  of  Makely,  Manning,  Bishop, 
and  Spencer,  especially  that  of  the  last-named 
witness,  tended  to  show  that  the  land  was  not 
of  that  kind  generally  called  and  known 
as  swamp  land.  The  proposed  Instruction. 
therefore,  was  not  a  proper  one. 

it  is  unnecessary  to  decide  whether  Acta 
1891,  p.  254,  c.  302,  applies  to  the  defendant's 
grant  which  was  issued  prior  to  its  passage, 
as  plaintiffs'  counsel  conceded  that  the  court 
had  charged  the  jury  in  accordance  with  the 
provisions  of  that  act  The  provisions  of 
section  2527  of  the  Code  did  not  apply  to 
the  case,  unless  the  plaintiffs  showed  that 
the  land  was  a  swamp,  for  the  section  refers 
only  to  that  kind  of  land.  His  honor  char- 
ged correctly  in  regard  to  the  presumption 
created  by  that  section  of  the  Ck)de,  and  we" 
can  discover  no  error  in  the  remaining  por- 
tions of  the  charge  to  which  the  plaintiffs' 
other  exceptions  were  taken.  They  are  cov- 
ered by  what  has  already  been  said  and 
require  no  separate  discussion,  except  the  one 
relating  to  the  manner  of  answering  the  is- 
sues. This  depended,  as  his  honor  told  the 
jury,  upon  how  they  should  answer  the  first 
issue.  If  they  found  that  the  land  was 
swamp  land  when  the  grant  was  taken  out, 
and  consequently  answered  the  first  issue 
"Yes,"  it  followed  logically  that  they  should 
answer  the  other  issues  in  favor  of  the 
plaintiffs;  but  ^t  they  found  the  other  way 
and  answered  the  first  issue  "No,"  they 
should  for  the  same  reason  answer  the  other 
issues,  as  they  did,  in  favor  of  the  defendant 
and  the  court  so  Instructed  them.  The 
charge  was  very  full  and  clear,  and  the  law 
applicable  to  the  different  aspects  of  the  case 
was  in  every  particular  correctly  stated. 

No  error. 

HOKE,  J.,  did  not  sit  on  the  hearing  of  this 
appeat 

(189  N.  C.  44) 
HINTON  V.  MOORB. 
(Supreme  CJoart  of  North  Carolina.  Sept  12, 
1905.) 

1.  BjXCnCENT— BqUTTABLE    TiTLE— TBBSPASB- 
EB. 

Where  plaintiff  was  a  grantee  from  the 
trustee  in  a  deed  of  trust  on  certain  land,  and 
the  grantor  in  such  deed  was  the  holder  of  the 
le^al  title,  plaintiff,  as  the  owner  of  an  equit- 
able interest,  was  entitled  to  recover  as  against 
defendant,  a  mere  trespasser. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Ejectment  §§  56,  57.] 

2.  Deeds— Description— Definiteness. 

Where  a  deed  of  trust  described  the  land 
as  60  acres  lying  on  *'Mill  Pond  Uoad,"  and  be- 
ing the  same  as  set  over  to  the  grantor  in  the 
division  of  his  father's  land,  and  the  partition 
proceedhigs  disclosed  that  a  certain  lot  8  was 
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awarded  to  the  grantor  and  contained  a  plat 
of  that  lot  ffiying  proper  metes  and  bounds,  the 
description  In  the  deed  was  complete. 

[Ed.  Note.— For  cajses  in  point,  see  toL  16, 
Cent.  Dig.  Deeds,  S§  65-76,  81] 
8.  Pabol      Evidkncx  —  Identification      or 

Pbopebty. 
Where  a  deed  from  a  trustee  under  a  deed 
of  trust  not  only  referred  to  the  deed  as  contain- 
ing the  land  the  trustee  sold,  but  further  de- 
scribed the  same  as  a  tract  of  land  on  '*]Jlill 
Pond  Road  of  60  acres,  more  or  less,"  being  all 
the  land  owned  by  the  grantor  of  the  deed  of 
trust  adjoining  lands  of  certain  others,  the  de- 
scription was  sufScient  to  authorize  the  intro- 
duction of  parol  evidence  to  identify  the  prop- 
erty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  §§  2121-2123.  J 

4.  Bona  Fide  Pubchasers  ^  Lost  Deeds  ^ 
Reoistb\tion. 

Where,  in  ejectment,  there  was  neither  al- 
legation, claim,  nor  evidence  tending  to  connect 
defendant  with  an  alleged  lost  deed  from  plain- 
tiff's prior  grantor,  and  the  deed,  though  alleged 
to  have  been  dated  in  1891,  had  never  been  reg- 
istered, evidence  of  its  execution  and  loss  was 
inadmissible  as  against  plaintiff,  claiming  as  a 
purchaser  from  the  trustee  in  a  deed  of  trust  ex- 
ecuted bv  the  holder  of  the  legal  title,  under 
Tjaws  1885,  p.  233,  c  147,  providing  that  no  con- 
veyance of  land  shall  be  valid  against  purchasers 
for  a  valuable  consideration,  except  from  the 
registration  thereof. 

Appeal  from  Superior.  Court,  Pasquotank 
County;  Long,  Judge. 

Ejectment  by  John  L.  Hinton  against  Acom 
Moore.  From  a  Judgment  in  favor  of  plalntiiC, 
defendant  appeals.    Affirmed. 

The  ordinary  Issues  in  ejectment  were  sntH 
mitted.  Evidence  was  introduced  by  the  plaln- 
tifir  tending  to  establish  his  claim.  The  de- 
fendant offered  no  testimony.  The  court 
charged  the  jury  that  the  affirmative  of  all 
the  issues  was  on  the  plaintiff,  and  he  must 
satisfy  the  jury  by  the  grater  weight  of  the 
testimony  as  to  his  allegations  on  each  and 
all  of  the  issues,  and  that,  if  the  jury  believ- 
ed the  evidence,  they  should  answer  the  first 
and  second  issues  "Yes."  The  defendant  in 
apt  time  excepted,  and  noted  other  exceptions 
on  the  trial,  to  which  reference  will  be  made. 
There  was  a  verdict  for  the  plaintiff,  and 
from  the  judgment  thereon  the  defendant  ap- 
pealed. 

Aydlett  &  Ehringhaus,  for  appellant  Pru- 
den  ft  Pruden  and  Shepherd  &  Shepherd,  for 
appellee. 

HOKE,  J.  (after  stating  the  case).  There 
was  evidence  to  the  effect  that  the  title  to 
the  land  in  dispute  was  in  one  J.  L.  Williams. 
The  plaintiff  claimed  to  derive  his  title  from 
said  Williams  in  two  way's:  First  (a)  Deed 
of  trust  from  J.  L.  Williams  to  C.  Guirkin, 
dated  February  23,  1887;  (b)  deed  from  M. 
L.  Guirkin,  administratrix  of  C.  Guirkin,  dat- 
ed October  2,  1889,  recorded  March  11,  1904. 
Second,  (a)  Deed  of  trust  from  J.  L.  Wil- 
liams to  C.  L.  Hinton,  dated  October  30, 1897 ; 
(b)  deed  from  C.  L.  Hinton  to  the  plaintiff, 
dated  October  22,  1899,  recorded  January  15, 
1901.  This  action  was  conunenced  September 
2,  1903. 


It  is  not  necessary  to  pass  upon  the  objec- 
tions made  by  defendant  to  the  first  line  of 
deeds  offered  and  relied  upon  by  plaintiff,  be- 
cause, in  the  opinion  of  the  court,  the  plain-  ^ 
tiff  has  made  out  liis  case  under  and  by  vlr- ' 
tue  of  the  deed  from  the  trustee,  C.  L.  Hin- 
ton, bearing  date  October  22,  1899,  and  duly 
registered  January  15, 1901.  If,  as  defendant 
contends,  there  has  been  no  proper  foreclosure 
of  the  Guirken  deed  of  trust,  then  the  deed 
from  C.  L.  Hinton,  trustee,  if  valid,  would 
convey  to  plaintiff  an  equitable  interest  in  the 
property,  which  would  give  him  the  right  to 
recover  against  a  wrongdoer.  Murray  v. 
Blackledge,  71  N.  O.  492 ;  Arrington  v.  Arring- 
ton,  114  N.  C.  11«,  19  S.  E.  278;  Watklns  v. 
M'tg.  Co.,  131  N.  0.  536,  42  S.  E.  983,  60  L.  E. 
A.  617. 

Defendant  contends  that  the  deed  from  C. 
L.  Hinton,  trustee,  is  defective,  because  the 
description  is  too  vague  and  indefinite  to  per- 
mit the  introduction  of  parol  testimony  to 
identify  the  property,  and  objected  to  the  in- 
troduction of  the  deed  on  that  account  and 
the  evidence  offered  and  admitted  in  aid  of 
the  deed.  The  court  Is  of  opinion  that  the  ob- 
jection is  not  well  taken.  The  deed  from  the 
original  owner,  J.  L.  Williams,  to  C.  L.  Hin- 
ton, trustee,  describes  the  land  as  66  acres  of 
land,  more  or  less,  lying  on  *'MilI  Pond  Road,** 
and  being  the  same  set  over  to  him  ( J.  L.  Wil- 
liams) in  the  division  of  his  father's  land. 

The  partition  proceedings  of  his  fath^ *8 
land  show  lot  No.  8  awarded  to  J.  L.  Williams, 
and  contains  a  plat  of  this  lot  of  land,  giving 
proper  metes  and  bounds.  The  description 
in  this  deed  is  complete.  The  deed  from  O.  L. 
Hinton,  trustee,  not  only  refers  to  the  deed  of 
trust  as  containing  the  land  the  trustee  sold, 
but  goes  on  with  a  fuller  description  as  fol- 
lows :  "A  tract  of  land  up  the  Mill  Pond  Road 
of  60  acres,  more  or  less,  being  &11  said  J.  L. 
Williams  owned  adjoining  Ivey  Roach  and 
other's  lands."  The  language  of  the  deed  was 
such  as  to  permit  parol  evidence  In  aid  of  the 
description,  and  the  evidence  offered  was  suf- 
ficient if  believed,  to  identify  the  property. 
Perry  v.  Scott  109  N.  C.  874,  14  8.  B.  294; 
Wilkins  v.  Jones,  119  N.  C.  96,  25  S.  E.  789; 
Sherman  v.  Simpson,  121  N.  a  129,  28  S.  B. 
186. 

Defendant  further  offered  parol  evidence 
to  show  that  J.  L.  Williams,  under  whom 
plaintiff  claimed,  conveyed  the  land  in  contro- 
versy to  one  T.  J.  Williams  by  deed  bearing 
date  1891,  and  that  said  deed  had  been  lost 
before  registration  and  had  never  l)een  regis- 
tered. On  objection,  this  evidence  was  ex- 
cluded, and  defendant  excepted.  There  is 
neither,  allegation,  claim,  nor  evidence  tend- 
ing tQ  connect  defendant  with  this  alleged 
lost  deed,  and  the  evidence,  if  competent 
must  be  so  declared,  on  the  ground  that  the 
same  tends  to  show  that  J.  L.  Williams,  un- 
der whom  plaintiff  claims,  had  no  title  at  the 
time  he  attempted  to  convey  same  to  C.  L. 
Hinton^  trustee.    Under  our  present  reglstra- 
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tlon  laws  (cliapter  147,  p.  233,  Laws  1885) 
registratioD  is  not  necessary  to  the  validity  of 
a  deed  for  valuable  consideration,  effective 
under  the  statute  of  uses,  as  between  the  par- 
ties. In  cases  wbere  livery  of  seisin  was  for- 
merly  required,  registration  still  supplies  the 
place  of  that  ceremony.  Laws  1885,  p.  233, 
c.  147.  ft  3.  The  registration  law  (chapter  147, 
p.  233,  Laws  1885)  commonly  known  as  the 
"Connor  Act,"  expressly  repeals  section  1245 
of  the  Ck)de,  and  provides  that  no  conveyance 
of  land,  etc..  shall  be  valid  to  pass  property  as 
against  creditors  or  purchasers  for  valuable 
consideration,  etc.,  but  from  the  registration. 
The  act  simply  applies  to  deeds  after  a  cer- 
tain date ;  the  law  which  then  existed  as  to 
mortgages  and  deeds  of  trust  being  section 
1254  of  the  Code.  If  plaintiff  was  claiming 
the  land  otherwise  than  as  a  creditor  or  pur- 
chaser for  valuable  consideration,  the  position 
taken  by  defendant  could  be  sustained,  and 
the  ruling  of  his  honor  in  rejecting  the  pro- 
posed evidence  would  be  erroneous.  The  al- 
leged lost  deed,  however,  has  never  been  reg- 
istered. The  plaintiff  is  a  purchaser  of  the 
titie  of  James  L.  Williams  under  registered 
conveyances  and  for  valuable  consideration, 
and  by  the  very  terms  of  the  registration  act 
the  lost  deed  could  not  avail  to  defeat  plain- 
tiff*8  titie,  even  if  established.  The  proposed 
evidence  was  therefore  immaterial,  and  there 
was  no  error  in  rejecting  It. 

The  court  is  referred  to  the  case  of  Jennings 
V.  Reeves,  101  N.  C.  447,  7  S.  B.  897,  aa  au- 
thority against  the  position  here  declared.  In 
Jennings  v.  Reeves  both  the  language  of  the 
headnote  and  of  the  opinion  would  seem  to 
permit  the  interpretation  claimed  for  them  by 
defendant,  but  the  facts  of  the  case  show  that 
the  unregistered  lost  deed  which  was  there 
upheld  bore  date  in  1860,  and  by  one  of  the 
provisos  of  the  Connor  act  that  act,  under 
certain  circumstances,  was  not  to  apply  to 
deeds  bearing  date  prior  to  December  1,  1885. 
The  decision  in  Jennings  v.  Reeves  was  no 
doubt  made  on  the  facts  of  that  cafie  as  ap- 
plied to  deeds  executed  prior  to  the  date  stat- 
ed, and  will  not  sustain  defendant  in  the  case 
we  are  now  considering.  In  the  present  case 
all  of  the  deeds  r^&vant  to  this  controversy 
are  dated  since  December  1,  1885.  They  are 
governed  \^  the  express  and  direct  regula- 
tions in  the  body  of  the  Connor  act,  and  the 
terms  of  the  provisos  in  no  way  affect  theoL 
If,  however,  the  interpretation, put  upon  the 
authority  cited  by  defendant  be  the  true  one, 
the  court  would  not  hesitate  to  declare  that 
the  case  in  this  respect  is  not  well  decided. 
It  would  go  far  to  destroy  the  beneficent 
effects  contemplated  and  resulting  from  the 
Connor  act  to  establish  as  a  general  principle 
the  exception  that  said  act  did  not  apply  to 
lost  deeds.  No  doubt,  if  a  claimant  should 
lose  his  deed  before  registration,  he  might 
protect  his  title  by  action  properly  commenc- 
ed and  filing  notice  of  lis  pendens.  But  un- 
der all  ordinary  circumstances,  and  in  the 


absence  of  some  such  procedure  as  suggested, 
the  registration  laws  will  apply  both  to  lost 
and  unlost  deeds  executed  after  the  date 
stated,  December  1,  1885.  The  alleged  lost 
deed,  therefore,  would  not  avail  the  defend- 
ant if  it  were  established,  because  same  had 
never  been  registered,  and  there  was  no  error 
in  rejecting  the  evidence  offered  on  that  ques- 
tion. 

There  is  no  error,  and  the  Judgment  must 
be  affirmed. 

a39  N.  0.  IS) 
PITCHFORD  et  al.  v.  LIMER. 
(Supreme  Court  of  North  Carolina.  Sept  12, 
1905.) 

h  Wills— CoNSTBUCTioN— Rule     in     Shel- 
ley's Case. 
A  devise  for  life,  and  after  devisee's  de- 
cease to  his  lawful  heirs,  forever,  conveys  a  fee 
under  the  rule  in  Shelley's  case. 
2.  Same— Conditional  Devise. 

Where  testator  gave  to  his  son  the  privi- 
lege of  selecting  a  specified  tract  of  land  in  full 
right  and  title,  to  him  and  his  heirs,  forever,  on 
condition  that  he  reside  on  the  place,  and  the 
will  provided  that,  in  case  he  should  not  do  so, 
other  provision  should  be  made  for  him,  the  de- 
vise was  based  on  a  condition  precedent,  and 
never  vested  on  the  devisee's  refusal  to  perform 
the  condition,  which  could  not  be  construed  as 
a  void  condition  in  restraint  of  alienation. 

Appeal  from  Superior  Court,  Warren  Coun- 
ty; E.  B.  Jones,  Judge. 

Ejectment  by  T.  J.  Pitchford  and  others 
against  Jane  Limer.  From  a  decree  constru- 
ing a  will  in  favor  of  defendant,  both  parties 
appeal.    Affirmed. 

Thomas  J.  Pitchford,  Sr.,  died,  leaving  a 
last  will  and  testament,  and  the  rights  of  the 
parties  to  this  controversy  depend  on  the 
correct  construction  of  the  following  clause 
in  said  will:  '*As  I  have  heretofore  given 
my  son  John  C.  Pitchford  nothing,  or  nearly 
so,  I  hereby  give  Mm  the  privilege  of  select- 
ing tract  No.  1,  containing  the  dwelling 
house,  in  full  right  and  title,  to  him  and  his 
heirs,  forever,  on  this  condition,  however, 
that  he  reside  on  the  place.  If  he  refuse 
this  offer,  as  I  trust  he  will  not,  then  the 
same  offer  is  hereby  made  to  my  son  Thomas 
J.  Pitchford,  on  condition  that  he  resign 
fully  all  claim,  if  any  he  may  think  he  has, 
to  tract  No.  2,  and  on  the  further  condition 
that  he  is  hereby  given  a  life  interest  therein, 
and  after  his  death  to  his  heirs  (lawful), 
forever."  John  C.  Pitchford,  referred  to  In 
the  clause,  did  not  elect  to  take  the  property 
therein  described,  but  received  other  benefits 
under  the  will,  given  him  in  case  he  determin- 
ed not  to  accept  the  property.  The  defendant 
holds  his  title  under  deeds  in  fee  from 
both  John  C.  and  Thomas  J.  Pitchford,  Jr., 
mentioned  in  this  clause  of  the  will.  The 
plaintiffs  are  the  children  and  heirs  at  law  of 
this  Thomas  J.  Pitchford,  Jr.,  now  deceased, 
and  maintain  their  right  to  recover  on  the 
ground  that,  John  C.  Pitchford  having  elected 
not  to  take  the  tract  of  land  in  controversy. 
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nothing  passed  to  the  defendant  by  his  deed, 
and  that  under  this  clause  of  the  will  their 
father  (Thomas  J.  Pitchford,  Jr.)  took  a  life 
estate,  and,  he  having  died,  the  plaintiffs, 
who  are  his  children  and  heirs  at  law,  own 
and  have  a  present  right  to  recover  the 
property. 

On  the  facts  agreed  the  court  below  ad- 
judged as  follows :  "The  construction  of  the 
will  of  Thomas  J.  Pitchford,  Sr.,  touching  the 
rights  of  plaintiff  and  defendant,  having  upon 
a  written  statement  of  facts  agreed  been  sub- 
mitted to  the  court,  the  court  files  the  follow- 
ing Judgment :  The  court  is  of  opinion,  and 
so  holds,  that  John  0.  Pitchford,  having 
failed  to  reside  upon  tract  No.  1  as  designated 
in  clause  3  of  the  will,  did  not  take  title  in 
fee  to  said  tract  No.  1;  but  the  court  is 
further  of  opinion,  and  so  holds,  that  Thom- 
as J.  Pitchford,  under  clause  8  in  the  will, 
took  title  in  fee  to  tract  No.  1,  under  the  rule 
in  Shelley's  Case,  and  Thomas  J.  Pitchford, 
Jr.,  having  joined  with  his  wife  in  the  con- 
veyance to  A.  G.  Cook,  trustee,  the  title  in 
fee  by  mesne  conveyances  passed  to  the  de- 
fendant It  is  therefore  ordered  and  ad- 
judged that  the  plaintiffs  recover  nothing  by 
this  suit,  and  that  the  defendant  go  without 
day  and  recover  his  costs."  Both  plaintiffs 
and  defendant  excepted  and  appealed. 

Pittman  &  Kerr,  for  plaintiffs.  T.  T.  Hicks 
and  Tasker  Polk,  for  defendant 

Plaintiffs'  Appeal. 

HOKE,  J.  (after  stating  the  facts).  The 
plaintiffs  excepted  to  that  portion  of  the 
judgment  which  held  that  Thomas  J.  Pitch- 
ford, Jr.,  by  the  terms  of  the  will  took  an  es- 
tate in  fee  simple  under  the  rule  in  Shel- 
ley's Case.  There  is  no  error  in  this  ruling. 
By  the  clause  in  question  the  property  is 
given  to  Thomas  J.  Pitchford  "for  life,  and 
after  his  decease  to  his  heirs  (lawful),  for- 
ever." Such  words  have  been  generally  held 
to  convey  a  fee  simple,  and  there  is  nothing 
in  this  will  which  makes  or  tends  to  make 
this  an  exception  to  the  general  rule.  Edg- 
erton  v.  Aycock,  123  N.  0.  134,  81  S.  B.  382; 
Wool  V.  Fleetwood,  136  N.  C.  460,  48  S.  B. 
785,  67  L.  R.  A.  444;  Ex  parte  Cooper, 
136  N.  C.  130,  48  S.  B.  581 ;  Britt  ▼.  Lumber 
Co.,  186  N.  0.  171,  48  S.  B.  586. 

The  court  is  referred  by  the  plaintiff  to  the 
case  of  Bird  v.  Gilliam,  121  N.  C.  326,  28  S.  B. 
489  (overruled  in  123  N.  C.  63,  31  S.  E.  267, 
but  not  on  this  point),  to  Rollins  v.  Keet, 
115  N.  C.  68,  20  S.  B.  209;  and  some  other 
authorities  of  like  kind ;  but  these  cases  were 
decided  on  the  groimd  that,  by  reason  of  cer- 
tain qualifying  and  explanatory  words  or 
clauses  of  the  will,  the  terms  "heirs  or  heirs 
of  the  body"  could  not  be  given  their  simple 
and  ordinary  import,  carrying  the  estate  to 
the  whole  line  of  heirs  of  the  sort  described 
to  take  in  succession  as  such  heirs,"  but 
were  to  be  considered  in  a  different  or  more 
restricted  sense,  by  which  they  were  changed 


from  words  of  limitation  to  words  of  pur- 
chase. There  are  no  such  qualifying  or  ex- 
planatory words  in  the  clause  we  are  now 
considering,  and  the  general  rule  of  constmc* 
tion  must  prevail. 
There  is  no  error. 

Defendant's  AppeaL 

The  defendant  excepted  to  that  part  of  the 
judgment  which  holds  that  John  C.  Pitchford 
took  nothing  under  this  clause  of  the  will  by 
reason  of  not  complying  with  the  condition 
imposed,  and  seeks  to  sustain  his  position  on 
the  ground  that  the  condition,  requiring  In 
effect  that  John  C.  Pitchford  should  remain 
upon  the  property.  Is  one  in  restraint  of 
alienation,  and  therefore  the  condition  is  void, 
and  the  estate  is  good.  It  is  true  that 
where  an  estate  has  vested,  a  condition  In 
general  restraint  of  alienation,  or  entirely  re- 
pugnant to  its  nature,  will  be  declared  void. 
The  doctrine  is  sound,  but  there  is  nothing 
in  this  case  which  permits  its  application. 
The  will  simply  gave  to  John  C.  Pitchford, 
who  resided  in  Mississippi,  the  privilege  of 
coming  back  to  North  Carolina  and  taking  the 
property,  or  of  remaining  where  he  was  and 
receiving  other  benefits  under  its  terms.  He 
preferred,  it  seems,  to  remain  in  Mississippi, 
and  elected  to  take  other  property  bestowed 
upon  him  by  the  will.  The  estate,  therefore, 
never  vested  in  him.  This  would  seem  to  be 
an  executory  devise,  dependent  on  a  con- 
tingency which  did  not  occur.  Even  If  the 
qualifying  clause  should  be  correctly  con- 
strued as  a  condition  in  restraint  of  aliena- 
tion, it  would  be  a  condition  precedent  and 
In  such  case  the  doctrine  contended  for  by 
the  defendant  would  have  no  application. 
Reeves  on  Real  Property,  f§  418-420. 

The  question  la  no  longer  of  moment  to  the 
parties,  as  the  opinion  of  the  court  on  the 
plaintiffs'  appeal  decides  that  the  defendant 
Is  the  owner  of  the  property. 

There  is  no  error. 


(i»  N.  a  17) 
WILLIAMS  V.  HUGHES  et  al. 
(Supreme  Court  of  North  Carolina.    Sept  12, 
1905.) 

COSIB— LlABUJlT    or    UNSUOOBBFUL    PliAIN- 

TIFF, 

Under  Code,  ft  525.  allowing  costs  to  plain- 
tiff on  a  recovery :  section  526,  allowing  costs  to 
defendant  unl^ssplaintiff  be  entitled  to  recover 
them ;  section  6277  aathorising  the  court  in  its 
discretion  to  allow  costs  of  an  appeal  to  either 
party,  when  a  new  trial  shall  be  ordered,  etc.; 
and  section  540,  providing  that  if  appellant  re- 
covers judgment  in  the  appellate  court,  he  shall 
be  allowed  the  costs  of  that  court  and  such  costs 
as  should  have  been  recovered  in  the  court  be- 
low, had  the  judgment  below  been  correct — a 
plaintiff  who  is  unsuccessful  on  a  trial  after  a 
reversal  by  the  appellate  court  of  a  judgment 
in  favor  of  defendant  is  liable  for  all  the  cost^ 
of  defendant  in  the  action,  except  the  costs  of 
the  appeal. 

Appeal    from     Superior    Court   Camden 
County;  Long,  Judge. 


N.  C.) 


WILLIAMS  V.  HUGHES. 


791 


Action  by  P.  F.  Williams,  administrator  of 
D.  L.  Prltchard,  deceased,  against  J.  6.  Hughes 
and  others.  There  was  a  judgment  for  de- 
fendants, and  plaintiff  appeals  from  the  taxa- 
tion  of  costs.    Affirmed. 

At  the  first  trial  of  the  case,  Judgment  was 
entered  for  the  defendants  upon  a  verdict  in 
their  favor,  and  plaintiff  appealed.  This 
court  granted  a  new  trial  for  error  in  the  re- 
fusal of  the  Judge  to  give  instructions.  136 
N.  C.  58,  48  S.  E.  51&  At  the  second  trial  the 
defendants  again  recovered,  and  in  the  Judg- 
ment the  court  taxed  the  plaintiff  with  all 
the  costs  of  the  defendants  in  the  action,  ex- 
cept the  costs  of  the  appeal  to  this  court, 
which  included  the  cost  of  the  transcript  and 
certificate.  Plaintiff  excepted,  and  appealed 
upon  the  ground  that  he  was  not  taxable  with 
any  of  the  costs  of  the  first  trial. 

Pruden  &  Pruden  and  J.  Heywood  Sawyer, 
for  appellant  Aydlett  &  Ehringhaus,  for 
appellees. 

WALKER,  J.  (after  stating  the  facts). 
The  contention  of  the  plaintiff  is  that,  as  a 
new  trial  was  granted  in  his  first  appeal,  he 
cannot  be  taxed  with  any  of  the  costs  of  the 
former  trial.  The  matter  of  costs  is  regulat- 
ed solely  by  the  statute,  and  the  correctness  of 
plaintiff's  contention  depends,  therefore,  upon 
what  is  its  true  construction,  and  must  be  de- 
termined by  its  meaning.  By  section  625  of 
the  Code,  costs  are  allowed  of  course  to  the 
plaintiff,  upon  a  recovery,  in  cases  of  which  a 
Justice  of  the  peace  has  no  Jurisdiction.  This 
action  was  of  that  character;  it  being  one 
brought  for  the  purpose  of  subjecting  land  to 
the  payment  of  intestate's  debta  By  section 
526,  costs  are  allowed  of  course  to  the  defend- 
ant, unless  the  plaintiff  be  entitled  to  recover 
them.  These  are  the  general  provisions  of 
the  statute  relating  to  the  taxation  of  costs. 
Sections  527  and  540  provide  for  the  costs  in 
appellate  courts,  and  give  the  court  a  discre- 
tion in  respect  to  the  taxation  of  such  costs, 
when  a  new  trial  is  ordered  or  the  Judgment 
of  the  lower  court  is  not  wholly  reversed. 
These  provisions  need  no  special  considera- 
tion in  this  case,  as  plaintiff  has  been  allowed 
all  the  costs  of  his  first  appeal.  It  will  be 
observed  that  by  section  525  the  condition  pre- 
cedent to  the  plaintiff's  right  to  costs  is  that 
he  shall  recover  in  the  action.  It  is  perfectly 
clear  that  this  recovery,  in  a  case  like  the  one 
under  consideration,  refers  to  a  final  deter- 
mination upon  the  merits.  The  plaintiff  has 
never  "recovered"  in  this  action  in  any  sense. 
He  was  successful  in  this  court  to  the  extent 
of  obtaining  a  new  trial,  but  that  by  no  means 
was  equivalent  to  a  recovery  in  the  court  be- 
low. This  court  merely  ordered  a  new  trial, 
and  in  that  state  of  the  case  neither  party 
had  "recovered"  in  the  action,  and  the  ques- 
tion of  costs  was  left  open,  to  be  settled  by 
the  result  of  the  final  trial  of  the  case. 

Plaintiff  relies  on  a  provision  of  section  54fi 
of  the  Ck)de  to  the  effect  that,  if  the  appellant 


recovers  Judgment  in  the  appellate  court,  he 
shall  be  allowed  the  costs  of  that  court  and 
such  costs  as  he  should  have  recovered  in  the 
court  below,  had  the  Judgment  of  that  court 
been  correct,  and  he  shall  have  restitution  of 
any  costs  of  the  lower  court  which  he  shall 
have  paid  under  its  erroneous  Judgment  The 
first  part  of  this  provision  manifestly  refers, 
not  only  to  a  reversal  of  the  Judgment  below, 
but  to  a  judgment  in  favor  of  the  appellant  on 
the  merits  and  not  merely  to  an  order  for  a 
new  trial.  Ellert  v.  Kelly,  4  E.  D.  Smith 
(N.  y.)  12.  The  trial  court  cannot  ordina- 
rily tax  the  costs  of  an  action  in  favor  of 
either  party,  unless  there  is  a  Judgment ;  costs 
being  an  incident  of  the  judgment  What  is 
said  by  the  court  in  Dobson  v.  Railroad,  133 
N.  0.  626,  45  S.  E.  958,  and  quoted  by  plain- 
tiff's counsel  in  their  brief,  refers  to  the  latter 
branch  of  section  640,  relating  to  restitutions 
of  any  costs  which  have  been  actually  paid  by 
the  appellant  in  the  court  below.  The  hy- 
pothetical question  there  stated  is  not  even 
now  presented.  We  are  not  to  decide  wheth- 
er, if  plaintiff  had  paid  any  of  the  costs  in 
the  lower  court  he  was  entitled  to  have  the 
amount  so  paid  restored  to  him  when  the  new 
trial  was  ordered,  but  whether  his  liability 
for  all  of  defendant's  costs  is  to  be  de- 
termined by  the  result  of  the  action.  We 
think  the  view  we  have  taken  of  the  statute 
is  sustained  by  the  authorities.  In  State  v. 
Home,  119  N.  G.  853,  26  S.  E.  86,  the  defend- 
ant was  convicted  and  appealed.  A  new  trial 
was  ordered,  and  he  was  acquitted.  There 
was  an  appeal  by  the  county  commissioners 
from  80  much  of  the  Judgment  of  the  court  as 
taxed  the  county  with  the  costs  of  the  trial  in 
which  the  defendant  was  convicted.  In  pass- 
ing upon  the  exception  to  the  Judgment  the 
court  by  Clark,  J.,  says :  "There  is  no  excep- 
tion in  state  cases  to  the  rule  prevailing  in 
civil  cases,  that  the  costs  follow  the  result  of 
the  final  Judgment"  That  case  is  in  princi- 
ple like  ours.  It  declares  the  true  and  only 
test  of  liability  for  costs  to  be  the  nature  of 
the  final  Judgment;  the  party  cast  in  the 
suit  being  the  one  upon  whom  the  costs  must 
fall.  The  same  rule  was  stated  and  enforced 
in  Kincaid  v.  Graham,  92  N.  0.  164.  The  de- 
fendant claimed  a  credit  of  $50  on  the  debt 
the  subject  of  the  action,  which,  if  appUed, 
would  still  leave  a  balance  due  the  plaintiff. 
The  sole  issue  in  the  Justice's  court  was  based 
upon  this  claim.  Defendant  lost  in  that  court 
and  appealed.  He  won  in  the  appellate  court 
but  this  court  held  that  he  must  neverthe- 
less pay  the  costs  of  that  court,  and  the  de- 
cision was  reached  by  a  construction  of  sec- 
tion 540,  upon  which  plaintiff  in  this  case 
relies,  namely,  "if  the  appellant  shall  recover 
Judgment  In  the  appellate  court  be  shall  re- 
cover the  costs  of  that  court  and  those  he 
ought  to  have  recovered  below,  had  the  Judg- 
ment of  that  court  been  correct"  As  the  de- 
fendant did  not  recover  in  the  action,  though 
he   succeeded  upon  the  only  issue  raised  in  the 
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appeal,  the  court  held  the  plaintiff,  in  whose 
favor  final  judgment  was  rendered,  was  en- 
titled to  his  costs.  Indeed,  in  Dohson  y.  Rail- 
road, a  case  cited  by  the  appellant  and  al- 
ready referred  to  by  ns  on  another  point,  it 
is  laid  down  as  the  rule  that  costs  of  the  low- 
er court  abide  the  final  result  in  that  tribunal, 
with  a  few  exceptions  not  embracing  oui 
case. 

It  may  be  taken  as  settled,  therefore,  by 
this  court  that  »no  part  of  the  costs  of  an  ac- 
tion can  be  taxed  against  the  party  recover- 
ing judgment,  save  in  a  few  exceptional  in- 
stances not  within  the  general  principle 
which  governs  this  case.  Wall  v.  Oovington, 
76  N.  C.  159;  Horton  v.  Hwue,  90  N.  0.  219,  5 
S.  E.  927;  Field  v.  Wheeler,  120  N.  0.  264, 
26  S.  E.  812.  In  Bruner  v.  Threadgill,  93  N. 
G.  226,  plaintifTs  action  was  to  redeem  a  mort- 
gage by  a  sale  of  the  premises,  and  certain  dis- 
puted matters  of  account  were  referred,  upon 
all  of  which  decision  was  given  in  favor  of 
defendant  by  the  referee.  PlaintifP  mortgagor 
was  held  entitled  to  recover  his  costs,  al- 
though a  balance  was  found  due  the  defend- 
ant mortgagee.  To  the  same  effect  are  Pat- 
terson V.  Ramsey,  136  N.  G.  561,  48  S.  E.  811 ; 
Wooten  V.  Walters,  110  N.  G.  251, 14  B.  E.  734, 
736;  Ferrabow  v.  Green,  110  N.  G.  414,  14  8. 
E.  973.  The  same  construction  has  been 
placed  upon  similar  statutes  in  the  courts  of 
other  states.  In  Ellert  v.  Kelly,  4  E.  D. 
Smith  (N.  Y.)  12,  the  very  point  made  in  this 
case  was  presented,  and  the  court  held  that, 
where  judgment  was  reversed  in  the  appel- 
late court,  the  appellant  was  not  entitled  to 
any  of  the  costs  in  the  lower  court  not  relat- 
ing to  the  appeal,  without  an  award,  in  ad- 
dition to  the  reversal  of  judgment  for  him  up- 
on the  merits.  The  result  of  the  case  is  thus 
stated:  ''There  has  been  no  final  determin- 
ation between  the  parties.  It  does  not  ap- 
pear that  the  appellant  has  lost  the  costs, 
which  he  incurred  in  the  court  below,  by 
reason  of  the  erroneous  judgment  Non 
constat  that  he  would  have  recovered  those 
costs,  if  the  error  had  not  been  committed. 
The  judgment  might  have  been  against  him, 
if  the  errors  had  not  occurred.  The  fact 
that  errors  were  committed  was  a  sufficient 
reason  for  relieving  him  from  the  judgment 
Itself;  but  the  reversal  did  not  adjudge 
directly,  nor  by  implication,  that  the  defend- 
ant was  not  liable  at  all."  This  accords 
preciseVy  with  our  present  view  of  the  mat- 
ter and  the  principle  settled  by  our  former 
decisions. 


In  the  following  cases  the  identical  question 
was  presented  and  decided  in  the  same  way, 
with  this  added  observation,  that,  if  there  is 
no  judgment  on  the  merits  directed  in  favor 
of  the  plaintiiC  in  error  (appellant  under  our 
system  of  pleading  and  practice),  but  the 
original  action,  in  any  form,  is  still  to  go  on, 
the  costs  of  the  court  below  must  abide  the 
final  issue  of  the  cause.  Gosling  v.  Acker,  2 
Hill,  391 ;  li.  V.  R.  R.  v.  McFarland,  44  N.  J. 
Law,  674;  Byrnes  v.  Hoyt,  12  Me.  458.  In 
the  case  last  cited  the  court  said :  '*The  plain- 
tiff in  error,  then,  by  the  reversal,  is  entitled 
to  be  restored  to  what  he  lost  directly  by  the 
judgment,  which  he  succeeded  in  reversing, 
and  not  to  his  costs  in  the  original  suit,  to 
which  he  would  have  been  entitled  if  judg- 
ment had  been  rendered  in  his  favor.  This  is 
the  measure  of  relief  which  our  law  allows  to 
a  defendant  aggrieved  by  an  erroneous  judg- 
ment" The  rule  is  stated  in  Cartwright  v. 
Sole,  16  Ohio,  316,  with  special  application  to 
facts  such  as  we  have  in  this  case:  "The 
judgment  of  reversal  or  affirmance  only  em- 
braces the  costs  made  under  the  proceeding 
or  writ  of  error.  In  case  of  affirmance,  there 
has  already  been  a  judgment  for  the  costs  of 
the  original  proceeding.  On  reversal,  the 
costs  of  the  original  proceeding  must  abide 
the  event  of  the  suit"  Where  a  judgment 
was  reversed  and  the  case  remanded,  with 
an  unconditional  mandate  for  a  new  trial, 
it  was  held  erroneous  to  allow  appellant, 
afterwards,  any  part  of  the  costs  of  the  for- 
mer triaL  Garrison  v.  Singleton,  5  Dana 
(Ky.)  160.  Authorities  are  quite  abundant  to 
the  same  purport  5  Enc.  PI.  &  Pr.  122,  and 
notes.  Applying  to  the  facts  of  our  case 
this  familiar  rule,  that  costs  follow  the  Judg- 
ment and  are  to  be  taxed  against  the  de- 
feated party,  we  can  find  no  error  in  the 
judgment  of  the  court 

We  have  discussed  the  question  more  at 
length  than  we  would  otherwise  have  done, 
because  of  the  strenuous  insistence  of  learned 
counsel  that  the  meaning  of  the  statute  is  the 
reverse  of  that  we  have  adopted.  It  is  prop- 
er, though,  that  we  should  remove  doubts 
which  seem  to  exist  with  some  as  to  what 
costs  are  taxable  in  cases  like  this  by  declar- 
ing the  rule  which  should  govern,  with  a  full 
statement  of  our  reasons  therefor,  so  that  the 
practice  may  be  clearly  settled,  if  possible, 
once  for  all,  as  the  question  may  be  one  of 
frequent  recurrence. 

No  error. 
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W.  T.  HUGHKS  A  00.  ▼.  PBPBR  TOBACCO 

WABBHOUSE  CO. 

(Supremo  Court  of  North  Car<dina.    Sept.  20^ 

1905.) 

GnABARTT—CONBTBUCnOlf   OF  CONT&iUTr. 

A  letter  stating,  in  answer  to  an  Inquiry  as 
to  the  general  standing  of  a  certain  person,  that 
the  writer  regarded  him  as  reliable  and  trust- 
worthy, with  whom  the  samples  and  sales  of  the 
addressee  of  the  letter  would  be  entirely  safCL 
especially  as  all  goods  that  might  be  shipped 
would  come  direct  to  the  warehouses  of  the 
writer,  and  payment  for  such  goods  would  be 
made  by  the  writer  to  the  addressee,  did  not 
constitute  a  guaranty  by  the  writer  of  payment 
for  goods  which  the  addressee  might  ship  to  the 
person  as  to  whose  standing  inquiry  was  made. 

Appeal  from  Superior  Court,  Franklixi 
Comity;  Moore,  Judge. 

Action  by  W.  T.  Hughes  &  Co.  against 
the  Peper  Tobacco  Warehouse  Company. 
From  a  judgment  for  defendant,  plalntUT 
appeals.     Affirmed. 

P.  S.  Spruill  and  W.  H.  Ruffln,  for  ap- 
pellant T.  W.  Brlckett  and  S.  P.  Gait,  for 
appellee. 

OLABK,  C.  J.  This  action  is  upon  an 
alleged  guaranty,  as  proof  of  which  the 
plaintiff  relied  upon  the  following  letter: 

"St  Louis,  Mo.,  19  Mar.,  1897. 
"Gentlemen :  Your  letter  of  the  11th  Inst 
making  inquiry  about  the  general  standing 
of  J.  B.  M.  Walker,  received.  We  regard 
him  as  a  perfectly  reliable,  trustworthy 
gentleman,  with  whom  your  samples  and 
sales  would  be  entirely  safe,  and  doubly 
so,  as  all  tobacco  of  yours  that  might  be 
shipped  would  come  direct  to  the  Peper 
Tobacco  Warehouse  Co.,  and  the  payment 
of  all  such  tobacco  would  be  made  by  us  to 
you  for  all  sales.       Yours  truly, 

"Nicholas  N.  Bell,  Manager, 
"Per  Hall. 
"Mess.  W.  T.  Hughes  &  Co.,  Louisburg,  N.  C." 

Bell  was  manager  of  the  defendant  com- 
pany. The  defendant  demurred,  giving  as 
its  first  ground  that  the  letter  did  not  con- 
stitute a  guaranty,  and  hence  the  plaintiff's 
complaint  did  not  set  forth  a  cause  of 
action,  and  the  court  below  so  held. 

We  do  not  think  that  this  letter  con- 
stituted a  guaranty  by  the  defendant  to 
Hughes  &  Co.  of  payment  of  all  tobacco 
which  they  should  ship  J.  E.  M.  Walker.  A 
guaranty  is  a  contract — an  "aggregatio 
mentium."  This  letter  is  on  its  face 
merely  a  response  to  a  letter  of  inquiry  to 
ascertain  the  general  standing  of  J.  E.  M. 
Walker,  and  not  to  a  request  for  them  to 
guaranty  purchases  made  by  him.  The 
reply  contains  what  was  asked  for — in- 
formation, and  nothing  more.  This  reply 
states  that  the  defendant  "regarded"  Wal- 
ker as  a  reliable  and  trustworthy  gentle- 
man, with  whom  Hughes  &  Co.'s  samples 
and  sales  would  be  entirely  safe,  and 
doubly  so  because  Hughes  &  Co.'8  tobacco 
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would  come  direct  to  the  defendant's  ware- 
bouse,  and  payment  for  all  sales  of  such 
tobacco  would  be  made  by  the  defendant 
to  the  plaintiffs.  This  was  merely  a  state- 
ment of  the  defendant's  opinion  of  Walker's 
reliability,  and  of  the  manner  in  which  the 
defendant  would  handle  the  tobacco,  and 
the  additional  safety  this  method  would  be 
to  the  plaintiff.  There  was  no  consider- 
ation for  the  guaranty.  The  tobacco  was  al- 
ready being  shipped  to  the  defendant  for 
Walker,  as  it  would  seem  from  the  letter, 
and  there  certainly  is  no  agreement  shown 
to  so  ship,  nor  an  indication  of  any  benefit 
to  accrue  to  the  defendant  Neither  in  the 
letter  nor  in  the  attendant  circumstances 
is  there  anything  to  Justify  holding  this 
letter  to  be  a  guaranty.  The  purport  of  the 
letter  depends  upon  its  intent  as  derived 
from  Its  perusal;  and  cases  cited  upon  the 
construction  of  other  papers,  differently 
worded,  could  be  of  no  assistance  to  us. 

As  the  letter  Is  not  a  guaranty,  it  be- 
comes entirely  unnecessary  to  consider  the 
other  exceptions. 

The  Judgment  sustaining  the  demurrer 
is  affirmed. 


(129  N.  0.  128) 

NORTH  CAROLINA  CORP.  COMAHSSIOIJ^ 

V.  ATLANTIC  COAST   LINE   R.   CO. 

(Supreme  Court  of  North 'Carolina;    Sept.  26, 

1906.) 

RAILBOADS  —  POWEB    OF    COBPOBATION    COM- 
KI8SION— TSACK  SCAIXS. 

Under  Laws  1809,  p.  291,  c  164.  creating 
the  Corporation  Commission,  giving  it  general 
control  and  supervision  of  all  railroads,  provid- 
ing in  section  17  (page  803)  that  all  railroad 
companies  shall  issue  duplicate  freight  receipts. 
In  which  shall  be  stated  the  class  or  classes  of 
freight  shipped  and  the  freight  charges,  and  de- 
claring by  section  2,  aubsec.  12  (page  29)3), 
that  the  commission  may  require  depot  accommo- 
dations commensurate  with  the  business  and 
revenue,  the  commission  has  authority  to  require 
the  railroad  company  to  install  track  scales  at 
points  where  the  business  justifies  it. 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty; Justice,  Judge. 

Petition  by  the  state,  on  the  relation  of 
the  North  Carolina  Corporation  Commission, 
against  the  Atlantic  Coast  Line  Railroad 
Company.  From  a  judgment  for  defendant, 
petitioner  appeals.     Reversed. 

The  Attorney  General  and  F.  A.  Woodard, 
for  appellant  Junius  Davis  and  Pou  & 
Fuller,  for  appellee. 

CLARK,  C.  J.  A  petition  was  filed  be- 
fore the  Corporation  Commission  by  the 
Dennis  Simmons  Lumber  Company,  whose 
plant  Is  located  at  Elm  City,  asking  that  the 
defendant  be  required  to  put  in  track  scales 
for  weighing  lumber  shipped  In  car  load 
lots  from  that  point  It  was  In  evidence 
that  the  defendant  had  such  scales  at  21 
other  points  on  Its  North  Carolina  and 
Virginia  division,  at  which  there  were  saw- 
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mills,  among  tbem  Weldon,  Tillery,  Parme- 
lee,  Waahlngton,  and  Rocky  Monnt;  that 
on  the  lumber  shipped  by  the  plaintiff  at 
Elm  City  it  paid  $30,385  freight  in  1003, 
being  more  freight  than  was  paid  on  car 
load  shipments  at  several  points  where  the 
defendant  had  pnt  in  snch  scales;  that  the 
scales,  if  pnt  in,  would  cost  the  defendant 
about  $1,000;  that  the  defendant  offered  to 
put  in  such  scales  if  the  plaintiff  would  add 
one-fourth  of  a  cent  per  100  pounds  to  its 
present  rate  of  eight  cents,  which  would 
cost  the  plaintiff  very  nearly  $950  additional 
per  annum;  that  there  was  very  little  car 
load  freight  requiring  the  use  of  such  scales 
shipped  from  Blm  City,  except  that  shipped 
by  the  petitioner ;  and  that  the  plaintiff  had 
now  to  ship  its  lumber  unweighed,  and 
would  pay  freight  upon  its  estimated  weight, 
which  would  be  corrected  when  the  lumber 
was  later  weighed  at  Rocky  Mount  or  Pin- 
ner's Point,  at  which  places  en  route  the 
defendant  had  track  scales.  The  plaintiff 
objected  to  this  latter  arrangement,  be- 
cause it  gave  it  no  (^portunlty  to  see  to  the 
correctness  of  the  weighing,  and  gave  in  evi- 
dence of  serious  inaccuracies  in  the  weights 
SB  thus  made  elsewhere  and  reported  to 
them.  Upon  the  above  evidence  the  Cor- 
poration Commission  found  the  facts  in  ac- 
cordance therewith,  and  ordered  that  'the 
defendant  furnish  track  scales  at  Elm  City 
for  the  purpose  of  weighing  all  car  load 
shipments  from  that  point** 

Upon  appeal  by  the  defendant  to  the 
superior  court,  the  evidence  was  substan- 
tially the  same,  except  the  additional  fact 
that  the  petitioner  expected  to  get  through 
cutting  timber  at  Elm  City  in  two  years, 
when  its  plant  would  be  removed  to  Kenly, 
another  point  on  the  defendant's  road, 
where  it  would  have  ten  years'  cutting,  and 
the  scales  could  be  removed  to  that  point 
for  the  same  use.  The  plaintiff  tendered 
the  following  issues:  '*(1)  Is  it  reasonable 
that  the  Atlantic  Coast  Line  Railroad  Com- 
pany be  required  for  the  convenience  of 
shippers  of  freight  to  put  in  track  scales 
at  Elm  City?  (2)  Are  tract  scales  a  neces- 
sary convenience  for  the  use  of  shippers  of 
freight  at  Elm  City?"  At  the  close  of  the 
plaintiff's  evidence  the  defendant  offered 
no  evidence,  but  demurred  to  the  plaintiff's 
evidence.  The  plaintiff  asked  the  court  to 
instruct  the  Jury  to  answer  both  issues 
"Yes."  To  the  refusal  of  the  court  to  sub- 
mit the  issues  tendered,  and  also  to  the  re- 
fusal to  instruct  the  jury  as  prayed,  the 
plaintiff  excepted.  The  court  held  with  the 
defendant,  on  the  ground,  as  stated  in  the 
judgment,  that  the  Corporation  Commis- 
sion "had  no  power  under  the  law  to  make 
the  order  appealed  from,  sustained  the  de- 
murrer on  that  ground,  and  reversed  the 
judgment"  of  the  Corporation  Commission. 

There  was  error  in  the  judgment  that  the 
Corporation  Commission  "had  no  power  un- 
''er  the   law   to   make   the  order    appealed 


from.**  The  power  of  the  Legislature  to 
supervise,  regulate,  and  control  the  rates 
and  conduct  of  conmoion  carriers  haB  come 
down  to  us  from  the  remotest  times  of  the 
common  law,  and  that  this  regulation  may 
be  exercised,  either  directly  or  through  a 
commission,  has  been  repeatedly  held  by 
this  court  and  by  the  Supreme  Court  of  the 
United  States.  Railroad  Connection  Case, 
137  N.  C.  15,  49  S.  E.  191,  and  cases  there 
cited.  The  contest  here  is  simply  and  sub- 
stantially a  reiteration  of  the  issue  in  that 
case,  which  is  whether  the  state,  through 
its  Corporation  Commission,  has  power  to 
exercise  a  "general  control  and  supervlaion 
of  railroads"  within  thla  state  in  their  deal- 
ings with  the  publia  Section  1  of  the  act 
creating  the  conunission  (Laws  1899,  p.  291, 
c.  164)  provides  that  it  "shall  have  such 
general  control  and  supervision  of  all  rail- 
road *  *  *  companies  or  corporations 
engaged  in  the  carrying  of  freight  or  paj»- 
sengers  ♦  ♦  ♦  necessary  to  carry  Into 
effect  the  provlalons  of  this  act."  Section 
2  (page  292)  empowers  and  directs  the 
commission  "to  make  just  and  reasonable 
rules  and  regulations  for  the  handling  of 
freight  and  baggage  at  stations."  Section 
17  (page  808)  provides  that  "all  railroad 
companies  in  this  state  shall  on  demand 
issue  duplicate  freight  receipts  to  shippers, 
in  which  shall  be  stated  the  class  or  classes 
of  freight  shipped  and  the  freight  charges 
over  the  road  giving  the  receipt"  A  literal 
compliance  with  the  last  clause  would  re- 
quire, on  demand  of  the  shipper,  that  the 
articles  shipped  be  weighed  in  every  in- 
stance, that  the  shipper  may  see  for  him- 
self what  he  must  pay.  But,  inasmuch  as 
at  many  stations  the  quantity  of  freight 
shipped  in  car  load  lots  would  make  It  an 
unnecessary  burden  to  require  at  such 
points  means  of  weighing  car  loads  to  as- 
certain the  freight  to  be  charged,  the  0>r^ 
poration  (Commission,  under  the  further 
clause  (section  2,  subsec.  12,  p.  293),  to  "re- 
quire depot  accommodations  commensurate 
with  the  business  and  revenue,"  has  not  re- 
quired track  scales  at  all  points,  but  has 
made  reasonable  rules  for  regulating,  by  a 
standing  estimate,  the  weight  in  car  load 
lots  of  different  articles  shipped  from  such 
stations.  But  this  is  not  In  derogation  of  the 
right  and  duty  of  the  commission  to  re- 
quire track  scales  or  other  proper  facilities 
for  weighing  car  load  freight  to  be  put  in  at 
such  points  as  the  quantity  of  business  may 
justify  it  The  commission  can  order  new 
depots  (Laws  1809,  p.  293,  c.  164,  $  2,  subsec 
12)  established  wherever  they  are  needed 
(Railroad  Co.  v.  Minnesota,  193  U.  S.  63,  24 
Sup.  Ct  396,  48  L.  Ed.  614),  and  of  course 
has  the  lesser  power  to  require  proper 
facilities  at  those  already  established.  This 
subsection  provides  that  the  commission  may 
require  "the  erection  of  depot  accommoda- 
tions commensurate  with  such  business  and 
revenue." 
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The  traffic  manager  of  the  defendant*  on  | 
the  trial  before  the  corporation  commission, 
in  his  OTldence  rested  his  opposition  largely 
upon  the  gronnd  that  he  "did  not  wish  a 
precedent  set  that  the  Corporation  Commis- 
sion could  order  track  scales  put  in  any- 
where, because  they  might  order  them  at 
points  where  the  business  would  not  Justify 
if  His  defense  and  the  judgment  below 
are  to  the  same  effect ;  i  e.,  a  denial  of  the 
power  of  the  Corporation  Commission  to  re- 
quire such  accommodations  to  be  rendered  the 
public  But  this  is  error.  The  power  does 
exist  It  cannot  be  unreasonably  ecerclsed, 
and  such  orders  are  subject  to  review  by  the 
superior  court  and  by  this  court  The  court 
should  hare  left  the  reasonableness  of  the 
order  to  the  jury  upon  proper  instructions 
as  to  the  law.  The  ruling  that  the  com- 
mission ''had  no  power*'  to  make  such  orders 
deprived  the  complainant  of  any  opportunity 
of  presenting  his  contentions  as  to  the  rea- 
sonableness of  the  order  for  review.  The 
traffic  manager's  view  (which  was  sustain- 
ed by  the  court  below)  leaves  such  orders 
absolutely  to  the  railroad's  own  will  and 
pleasure,  and  if  its  refusal  is  unreasonable 
and  unjust  there  would  be  no  correction.  It 
was  precisely  for  this  reason  that  the  Cor- 
poration Commission  was  created,  an  Impar- 
tial body  representing  neither  the  shipper 
nor  the  railroad,  to  supervise  and  control 
the  operations  of  these  great  corporations, 
that  justice  may  be  done  shippers  and  the  ' 
public  by  reasonable  orders  and  require- 
ments; such  orders  being  subject,  if  unrea- 
sonable, to  review  by  the  same  tribunals 
which  protect  and  safeguard  the  lives,  the 
liberty,  and  the  property  of  every  citizen  in 
the  land — ^the  courts,  with  their  Juries  and 
Judges.  It  is  in  this  way  that  a  demand 
like  that  made  by  the  petitioner  in  this  case 
shall  be  held  reasonable  or  unreasonable,  and 
not  by  the  arbitrary  and  trrevlewable  de- 
cision of  the  defendant.  It  would  be  as  Just 
to  place  the  granting  of  the  demand  in  the 
Irreviewable  power  of  the  shipper  as  to  give 
the  refusal  of  the  request  to  the  other  party. 
The  Corporation  Commission  was  created  as 
an  impartial  tribunal  to  decide  such  matters, 
*'to  have  general  control  and  supervision  of 
all  railroad  ♦  ♦  ♦  companies  or  corpora- 
tion's, and  of  all  other  corporations  engaged 
in  canring  freight  or  passengers."  "Track 
scales"  are  not  specifically  mentioned  in  the 
act,  but  there  is  the  power  to  "require  depot 
accommodations  commensurate  with  the  busi- 
ness and  revenue"  at  the  respective  stations, 
and  to  require  "repairs  or  additions"  to  any 
station,  "the  removal  or  establishment  of  a 
station,"  the  raising  or  lowering  the  tracks, 
etc,  to  promote  the  "convenience  or  accommo- 
dation of  the  public"  There  was  no  inten- 
tion to  give  a  schedule  of  the  thousands  of 
appliances  used  In  handling  the  business  of 
common  carriers,  nor  to  enumerate  the  count- 
less dealings  between  them  and  their  patrons, 
which   such   commission   should  supervise. 


The  clearly  declared  purpose  was  to  put 
the  control  and  supervision  of  the  whole 
matter  in  the  hands  of  an  impartial  commis- 
sion, with  power  to  make  reasonable  rules 
and  orders,  subject  to  the  right  of  appeal 
by  either  party,  the  shipper  or  the  carrier. 
to  the  courts.  Instead  of  leaving  such  deal- 
ings to  the  unrestricted  will  of  one  party — 
the  carrier. 

This  appeal  rests  solely  upon  the  denial 
of  power  to  make  any  order  in  the  premises. 
It  cannot  be  said  that  there  was  no  evidence 
tending  to  show  that  the  order  was  reason- 
able The  defendant  liad  put  in  track  scales 
at  other  points  where  fewer  car  loads  were 
shipped.  It  offered  to  put  in  the  scales  if 
the  petitioner  would  pay  higher  rates 
(amounting  annually  to  nearly  the  full  cost 
of  scales  and  of  putting  them  in)  than  were 
paid  by  shippers  at  points  where  such  scales 
had  been  put  in.  Indeed,  this,  was  a  dis- 
crimination against  the  petitioner.  The  pe- 
titioner had  for  five  years  been  denied  its 
request  for  like  facilities  with  the  stations 
shipping  less  lumber,  and  it  should  not  be 
deemed  unreasonable  per  se  to  order  such 
facilities  because  only  two  years  remained. 
Besides,  the  defendant  could  remove  the 
scales  when  no  longer  needed.  At  least 
there  was  evidence  to  submit  the  reason- 
ableness of  the  order  to  the  jury.  Under 
the  statute  "depot  accommodations  should 
be  commensurate  with  the  business  and 
revenue."  Certainly  it  would  have  been  a 
discrimination  to  have  required,  as  the  de- 
fendant proposed,  that  the  defendant  would 
put  in  the  scales  in  consideration  of  adding 
one-fourth  cent  to  the  rate  of  eight  cents 
now  charged  the  petitioner,  being  about  $950 
per  year,  for  weighing  (as  was  the  defend- 
ant's duty)  the  petitioner's  lumber.  The 
petitioner  was  not  unreasonable  In  asking 
that  the  lumber  be  weighed  there.  Instead  of 
at  Pinner's  Point,  especially  in  view  of  the 
admission  that  the  weights  at  the  latter 
point  as  reported  thence,  had  varied  near 
25  per  cent  per  car  load  on  the  same  class 
of  lumber. 

The  defendant  pressed  the  point  that  this 
petition  "affected  only  one  point  and  one 
shipper,"  and  was  therefore  a  discrimina- 
tion. All  such  petitions  and  orders  must 
necessarily  apply  to  the  one  station  where 
the  additional  facility  Is  demanded.  If  the 
defendant  itself  was  passing  upon  the  ap- 
plication, it  would  only  consider  the  neces- 
sity for  it  at  that  point  It  would  be  unrea- 
sonable  to  the.  defendant  to  apply  such  or- 
der to  all  stations.  Nor  is  It  material  to  the 
defendant  that  the  $30,385  freight  was  paid 
on  car  load  lots  shipped  by  one  shipper; 
there  being  only  42  car  loads  shipped  by 
others.  It  is  not  the  number  of  shippers, 
but  the  number  of  car  loads  to  be  weighed, 
which  is  the  test  whether  it  is  reasonable  to 
have  facilities  for  weighing  car  loads  upon 
track  scales  at  that  point  The  petitioner 
itself  consists  of  several  persons.    It  is  not 
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to  be  discrfmlnated  against  becaase  It  !■ 
a  corporation. 

We  were  more  Inclined  to  be  Impressed 
with  the  arg:ument  that  the  petitioner  wonld 
only  cnt  lumber  two  years  longer  at  that 
point;  but,  on  the  other  hand,  the  petition- 
er had  already  shipped  lumber  from  that 
point  for  five  years,  during  much  of  which 
time  they  had  been  In  vain  asking  this  fa- 
cility, that  they  might  see  their  lumber 
weighed,  and  the  freight  for  the  two  years 
to  come  to  be  paid  by  the  petitioner  would 
be  over  $60,000,  which  would  well  seem  to 
Justify  furnishing  track  scales  at  a  cost  of 
$1,000  (which  the  defendant  had  put  In  at 
several  points  making  smaller  shipments),  es- 
pecially taken  In  connection  v^th  the  further 
evidence  that  the  petitioner  has  10  years* 
cutting  at  Kenly,  another  station  on  the  de- 
fendant's road,  to  which  the  track  scales 
can  then  be  moved.  If  the  car  load  shipments 
at  Elm  City  will  not  Justify  keeping  them 
there. 

It  was  error  to  hold  that  the  Corporation 
Commission  'Tiad  no  power'*  to  make  the 
order,  and  It  was  also  error  to  refuse  to  sub- 
mit to  the  Jury  the  Issues  tendered  by  the 
plaintiff  as  to  the  reasonableness  of  the  or- 
der and  the  necessity  for  such  appliances  for 
shippers  of  fright  at  Blm  City.  Not  only 
was  the  plaintiff's  request  to  submit  Issues 
as  to  the  reasonableness  and  necessity  for 
the  order  refused  by  the  court,  but  the  court 
did  not  pass  upon  them  Itself;  for,  Instead 
of  ruling  upon  the  defendant's  demurrer  to 
the  evidence  upon  Its  merits,  the  court  held 
ex  mero  motu  that  the  commission  had  no 
Jurisdiction  of  such  cause  of  action  and  no 
cause  of  action  was  stated,  for  It  reversed 
the  order  on  the  ground,  as  stated  In  the 
Judgment;  because  "the  Corporation  Com- 
mission had  no  power  to  make  the  order  ap- 
plied for."  If  such  ruling  was  error,  we 
must  so  hold ;  for  it  Is  the  only  question  pre- 
sented by  the  appeal,  and  the  case  must  go 
back,  that  the  court,  or  the  Jury  upon  proper 
Instructions,  as  the  case  may  be,  may  pass 
upon  the  reasonableness  and  necessity  of  the 
order  In  controversy.  This  Is  not  the  case 
where  a  demurrer  to  the  evidence  Is  sustain- 
ed on  the  merits;  but  here  the  ruling  that 
the  Corporation  Commission  had  no  Juris- 
diction, because  of  want  of  power.  In  fact  cut 
the  court  off  from  any  ruling  upon  the  de- 
murrer to  the  evidence. 

It  may  be  that,  upon  the  reinstatement  of 
the  case  and  trial,  the  defendant  may  be 
able  to  put  in  evidence  presenting  sufficient 
reasons  why  the  order  sought  is  not  reason- 
able and  Just  or  In  the  lapse  of  time  since 
the  timber  may  have  been  cut  off,  so  that  the 
scales  are  not  needed  (If  so,  of  course,  a  non- 
suit will  be  taken) ;  or  it  may  be  that  the  pe- 
titioner or  others  at  that  station  may  have 
acquired  timber  making  the  scales  necessary. 
These  will  be  appropriate  matters  to  put  in 
evidence  at  such  trial  (if  the  application  for 
the  order  Is  not  withdrawn),  but  do  not  af- 


feet  the  sole  po^t  before  us,  which  is  as 
to  the  power  of  the  Corporation  Ck>mmis- 
sion  to  make  the  order.  The  ruling  in  ef- 
fect was  that  there  whs  a  defect  of  Juris- 
diction, In  that  the  Corp<N^tion  Commission 
had  no  power  to  make  such  order,  and  was 
error. 


(139  N.  O.  CD 
MOORB  et  aL  v.  FOWLB  et  al. 
(Supreme  Court  of  North  Carolina.  Sept.  12^ 
1905.) 

1.  AonoRs  FOB  Dajcaoes  fob  Cttttino  Tni- 

BEB— TkICPOBABT     I  NJU  NOTIONS— RIGHT     OF 

CouBT    TO    CoNHNUK— Statutoby    Paovi- 

SIONS. 

Acts  1901,  p.  900,  c  ed6,  providinc  that  in 
actions  to  try  tities  to  timber  lands  the  courts 
on  finding  that  there  is  a  bona  fide  contest  on 
both  sides  based  on  evidence  constituting  a 
prima  facie  tiUe,  shall  make  no  order  permitting 
either  party  to  cut  the  timber,  except  by  consent, 
is  intended  to  preserve  the  timber  on  lands  in 
litigation  pending  suit;  and  where  a  plaintiff, 
in  an  action  for  cutting  timber  on  land  in  liti- 
gation, satisfies  the  court  that  his  claim  is 
l>ona  fide,  and  that  he  can  show  an  apparent 
title  to  the  timber,  the  court  should  continue 
an  injunction  enjoining  defendant  from  cutting 
the  timber  until  the  title  can  be  determined. 

2.  DBEDS—YAUDrrT— Failubb    to    Dbbobibb 
Art  Land. 

Acts  1891,  p.  624,  c  465,  making  parol  evi- 
dence admissible  to  identify  the  land  sued  for 
in  actions  for  the  possession  of  or  title  to  real 
estate,  does  not  render  valid  a  deed  failing  t» 
describe  any  land. 
8.  Same— DBsoBiPTiow—SuFriciBWOT. 

A  deed  conveying  land  "lying  and  being  on 
the  south  side  of  Pamlico  river  and  the  south 
side  of  Blount's  creek,  containing  75  acres,  •  ♦  • 
it  being  the  same  land  that  P.  conveyed  to  B.  by 
deed,  which  deed  will  more  fully  show  the  courses 
and  distances,  reference  being  had  to  the  said 
deed,  and  deeded  by  B.  to  S.,*'  is  not  void,  for  it 
calls  for  the  land  conveyed  by  the  deeds  men- 
tioned, which  deeds  will  locate  the  land. 

[Bd.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Diff.  Deeds,  i  84;  vol.  20,  Cent  Dig.  Bvi- 
denoe.  $  2123.] 

4.  Injunction— Tbespass—Cuttiivq    Tihbbb 
— bvidenoe. 

In  an  action  for  chtting  timber  on  land  in 
litigation,  plaintiff  showed  a  deed  conveying 
land,  referring  to  other  deeds  for  a  description 
thereof,  without  offering  the  deeds  referred  to. 
He  proved  that  the  land  was  well  known  by 
name,  and  that  the  boundaries  were  well  known. 
Held,  sufBcient  to  warrant  a  continuance  of  the 
Injunction,  enjoining  defendant  from  cutting 
timber  on  the  land  until  the  determination  of 
the  cause. 

Appeal  from  Superior  Court,  Beaufort 
County;  Ward,  Judge. 

Action  by  M.  Moore  and  others  against  Sam- 
uel R.  Fowle  and  another.  The  court  grant- 
ed a  restraining  order  enjoining  the  defend- 
ants from  cutting  timber  upon  the  land,  and 
on  the  hearing  continued  the  injunction. 
From  this  order,  defendants  appealed.  Af* 
firmed. 

Small  &  McLean  and  A.  O.  Gaylord,  for  ap 
pellanta    Nicholson  &  Daniel  for  appellees. 

BROWN,  J.  It  is  contended  by  the  defend- 
ants that  the  evidence  offered  by  the  plain- 
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tiffs  did  not  show  a  bona  fide  claim  based  up- 
on evidence  sufficient  to  constitute  a  prima 
fode  title  In  accordance  with  the  terms  of 
the  statute  (Acts  1901,  p.  000,  c.  066),  and 
therefore  the  injunction  should  have  been  dis- 
solved. We  have  examined  all  the  affidavits 
and  deeds  set  out  In  the  record,  and  have  con- 
cluded that  his  honor  properly  continued  the 
Injunction.  The  act  of  1001  is  not  a  limita- 
tion upon  tile  power  of  tiie  courts  to  continue 
injunctions  until  the  controversy  can  be  tried 
by  court  and  jury.  Secti(Mi  1  spedfles  certain 
conditions  when  the  injunction  shall  not  be 
dissolved,  and  when  the  court  shall  not  permit 
the  timber  to  be  cut,  except  by  consent  Sec- 
tion 2  specifies  a  contingency  when  the  court 
may  permit  one  of  the  parties  to  cut  the  tim- 
ber, and  prescribes  the  conditions  necessary 
to  be  complied  with.  This  act  was  evidently 
intended  to  preserve  the  timber  upon  lands  in 
litigation  pending  the  suit  Section  2  was  in- 
tended to  regulate  the  practice  of  giving  bonds, 
which  had  obtained  since  Lumber  Co.  v.  Wal- 
lace, 83  N.  G.  22,  and  similar  cases.  The  rap- 
idly Increasing  value  of  timber  trees  doubt- 
less prompted  the  Legislature  of  1885  to  enact 
chapter  401  (Acts  1885,  p.  664) ;  but  the  effi- 
cacy of  this  act  was  diminished  by  the 
general  practice  of  permitting  the  defend- 
ant to  give  bond  and  to  cut  the  timber 
pendente  Ute,.  or  otherwise  to  appoint  a 
receiver  and  permit  the  rental  value  or 
stumpage  to  be  paid  ty>  him.  The  legis- 
lature of  1901  has  thrown  greater  safe- 
guards around  the  rights  of  such  litigants, 
and  now,  when  the  plaintiff  satisfies  the 
judge  that  his  claim  is  bona  fide,  and  that  he 
can  show  an  apparent  title  to  the  timber,  the 
judge  should  not  dissolve  the  injunction,  but 
continue  it  until  the  title  can  be  finally  deter- 
mined. 

The  plaintiffs  offer  in  evidence  a  deed  from 
Gustavus  Dupey  to  Samuel  Moore,  purport- 
ing to  convey  "a  certain  piece  or  parcel  of 
land,  lying. and  being  on  the  south  side  of 
Pamlico  river  and  the  south  side  of  Blounf  s 
creek,  containing  75  acres,  be  the  same  more 
or  less,  it  being  the  same  land  that  James 
Peele  conveyed  to  Hiram  Bdgerton  by  deed, 
which  deed  will  more  fully  show  courses  and 
distances,  reference  being  had  to  the  said  deed, 
and  deed  by  Hiram  Bdgerton  to  William  B. 
Shaw."  It  is  contended  that  this  deed  is  void 
for  uncertainty  of  description.  The  plain- 
tiffs, in  addition  to  the  general  principles  of 
law,  rely  on  Acts  1801,  p.  524,  a  465,  in  sap- 
port  of  this  deed.  It  is  unnecessary  to  con- 
sider the  value  of  such  act  as  an  aid  to  the 
plaintiffs'  case.  It  is  not  probable  that  the 
General  Assembly  intended  to  repeal  the  sec- 
tion of  the  statute  of  frauds  requiring  con- 
veyances of  land  to  be  in  writing.  A  deed 
which  falls  to  describe  any  land  Is  as  void 
now  as  it  was  before  the  passage  of  the  act  of 
1801.  It  Is  plain  that  the  deed  is  not  void, 
for  it  calls  for  the  same  land  conveyed  by 
James  Peele  to  Hiram  Bdgerton,  and  by  Bdg- 
erton to  Wm.  B.  Shaw.      These  latter  deeds 


can  be  offered  in  evidence  on  the  trial,  and 
the  land  probably  be  located.  "Id  certum 
est,"  etc  The  fact  that  they  were  not  offer- 
ed at  the  hearing  before  the  judge  does  not 
compel  a  dissolution  of  the  injunction.  On 
such  hearings,  the  title  is  not  required  to  be 
proved  with  that  strictness  and  certainty  of 
proof  as  upon  the  trial. 

The  plaintiffs  offer  affidavits  tending  to 
prove  that  the  land  is  well  known  by  name, 
to  wit  as  the  "Peele  Land,"  or  "Sam  Moore 
Land,"  and  that  the  boundaries  are  known  to 
witnesses  and  can  be  easily  located.  Descrip- 
tion by  name,  where  lands  have  a  known 
name,  is  sufficient,  and  a  tract  of  land  may 
then  be  located  by  its  name.  Scull  v.  Pruden, 
02  N.  C.  168,  citing  many  cases.  As  we  under- 
stand the  case,  the  defendants  do  not  claim 
this  Jamete  Peele  or  Sam  Moore  land,  and  they 
express  a  desire  to  keep  off  of  it  It  Is  there- 
fore proper  for  the  plaintiffs  to  point  out  to 
the  defendants  immediately  the  boundaries 
of  the  James  Peele  land  as  claimed  by  them, 
so  the  defendants'  agents  may  not  unwittingly 
trespass,  pending  the  trial  of  the  title. 

The  order  of  the  judge  below  is  affirmed. 


(189  N.  c.  40) 
WILKINS  et  al.  v.  NORMAN. 
(Supreme  Ck>urt  of  North  Carolina.     Sept  12, 
1905.) 

Dssdb-'Bbpuonant  Clauses. 

A  deed,  after  recitini;  the  consideration, 
contained  the  usual  operative  words  of  convey- 
ance, unto  the  grantee,  "to  him  and  his  heirs, 
forever,*'  to  have  and  to  hold  the  premises,  to 
bbn  and  his  heirs  and  assigns,  free  and  dis- 
charged of  any  and  all  incumbrances,  in  fee 
simple,  forever,;  but  after  the  covenant  of  war- 
ranty was  a  clause  providing  that,  after  the  death 
of  the  grantee  and  his  wife,  the  land  should  de- 
scend to  their  heirs,  specified,  to  be  equally 
divided  between  them.  Ueld,  that  such  clause 
was  repugnant  to  the  fee  conveyed,  both  in  the 
premises  and  the  habendum  of  the  deed,  and  was 
therefore  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Gent  Dig.  Deeds,  H  267-278,  436-447.] 

Appeal  from  Superior  Court,  Washington 
County;  Ward,  Judge. 

Action  by  L.  Wllkins  and  others  against 
Anna  Norman.  From  a  judgment  in  favor 
of  defendant  plaintiffs  appeal.    Affirmed. 

Benj.  Phelps  on  October  2,  1872,  executed 
a  deed  conveying  the  land  in  controversy  to 
Berrick  Norman.  Following  the  recital  of 
the  consideration,  etc.,  the  deed  contains  the 
usual  operative  words  of  conveyance,  ''unto 
the  said  Berrick  Norman,  to  him  and  his  heirs 
and  assigns,  forever,"  etc,  "to  have  and  to 
hold  the  said  land  and  premises  above  de- 
scribed *  *  *  to  him,  the  said  Berrick 
Norman,  to  him,  his  heirs  and  assigns,  free 
and  discharged  of  any  and  all  incumbrances, 
in  fee  simple,  forever.'*  Following  the  usual 
covenant  of  warranty  are  the  words,  **and 
after  the  death  of  Berrick  Norman  and 
Moseller  Norman,  his  wife,  the  lands  and 
premises  to  descend  to  their  heirs,  Lad  Wil- 
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kins,  Ellick  Wilklns,  and  Susan  Nonnan,  and 
to  be  equally  divided  between  the  three  heirs 
above  mentioned."  Berrlck  Norman  and  his 
wife,  named  In  the  deed,  are  dead.  The 
plaintiffs  are  the  same  persons  named  In  the 
last  clause  of  the  deed.  The  defendant  Is  In 
possession.  His  honor,  upon  the  foregoing 
fftcts,  was  of  opinion  that  plaintiffs  were  not 
entitled  to  recover,  and  rendered  judgment 
accordingly. 

A.  O.  Gaylord,  for  appellants.  H.  S.  Ward, 
for  appellee. 

CONNOR,  J.  (after  stating  the  case).  We 
concur  with  his  honor.  The  entire  es- 
tate, in  unmistakable  terms.  Is  given  the 
grantee,  both  In  the  premises  and  the  haben- 
dum. The  warranty  Is  In  harmony  with  the 
preceding  parts  of  the  deed.  Following  the 
warranty  there  Is  Introduced  two  entirely 
new  clauses,  both  repugnant  to  the  estate  and 
Interest  conveyed.  It  Is  sought  to  make  the 
wife  of  the  grantee  a  tenant  In  common,  and 
limit  the  estate  to  the  life  of  the  grantee  and 
his  said  wife,  and  the  survivor,  giving,  by  way 
of  remainder  the  fee,  which  had  already  been 
conveyed  to  the  grantee,  to  the  plaintiffs. 
The  principle  upon  which  such  repugnant 
clauses  In  deeds  have  been  disposed  of  by 
this  court,  following  the  most  approved  text 
writers,  Is  thus  stated  by  Daniel,  J.,  In  Haf- 
ner  v.  Irwin,  20  N.  O.  670,  34  Am.  Dea  890 : 
"In  the  case  before  us  the  whole  Interest  In 
the  property  Is  granted  and  conveyed  to  the 
plaintiff  in  the  premises  of  the  deed.  The 
same  Interest,  being  afterwards  limited  In 
the  habendum  to  Curry,  makes  that  part  of 
the  deed  repugnant  to  the  premises,  and 
therefore  void."  That  case  was  cited  with 
approval  by  Falrcloth,  C.  J.,  In  Blackwell  v. 
Blackwell,  124  N.  C.  260,  82  S.  E.  676,  saying: 
**In  the  premises  the  fee  is  conveyed  to  the 
plaintiff,  and  afterwards  a  life  estate  to  the 
defendant  tn  the  same  lands.  If  the  first 
intent,  expressed  In  apt  language  and  repeat- 
ed In  the  warranty  clause,  is  to  be  observed, 
then  there  Is  nothing  left  to  satisfy  the  In- 
tent In  the  last  clause.'* 

It  is  an  elementary  maxim  that,  when 
there  are  repugnant  clauses  in  a  deed^  the 
first  will  control  and  the  last  be  rejected.  In 
the  case  of  Blair  v.  Osborne,  84  N.  a  417, 
it  will  be  noted  that  the  Introduction  of  the 
children  In  the  habendum  did  not  affect  the 
estate  or  Interest  conveyed  in  the  premises. 
Judge  Ashe  says  that  It  is  clear  that  the 
mother,  grantee,  took  only  a  life  estate  by 
the  language  in  the  premises  It  was  sought 
to  so  construe  the  habendum  that  the  chil- 
dren. Introduced  for  the  first  time,  should  be 
adjudged  tenants  In  common  with  her.  This 
the  court  declined  to  do,  but  permitted  the 
children  to  take  In  remainder  after  the  ex- 
piration of  the  mother's  life  estate.  In  our 
case  the  plaintiffs  can  take  only  by  rejecting 


the  words  of  inheritance  In  the  premises  and 
habendum,  thus  cutting  down  the  estate  of 
the  grantee  from  a  fee  simple  to  a  life  estate. 
The  authorities  are  uniform  that  this  cannot 
be  done.  The  learned  counsel  for  the  plain- 
tiffs cites  Rowland  v.  Rowland,  93  N.  C.  214. 
In  his  well-considered  opinion,  Mr.  Justice 
Ashe  puts  our  case,  saying:  "Blackstone,  In 
his  Commentaries  (volume  2,  p.  298),.  has  said 
that  the  office  of  the  habendum  Is  to  less^i, 
enlarge,  explain,  or  qualUy  the  premises, 
but  not  to  contradict  or  be  repugnant  to  the 
estate  granted  in  the  premises."  And,  to 
Illustrate  what  Is  meant  by  the  repugnancy 
which  will  render  the  habendum  nugatory, 
he  puts  the  case :  When,  in  the  premises,  the 
estate  Is  given  to  one  and  his  heirs,  haben- 
dum to  him  for  life;  for  an  estate  Is  vested 
In  him  before  the  habendum  comes,  and  shall 
not  afterwards  be  taken  away  and  divested 
of  It"  The  deed  In  that  case  upon  which  the 
decision  is  based.  Is  essentially  different  from 
ours. 

We  have  considered  the  case  upon  the  as- 
sumption that  the  clause  under  which  plain- 
tiffs claim  contains  apt  words  to  convey  an 
estate  in  remainder.  This,  however,  is  by 
no  means  clear.  While  we  are  advertent  to 
the  general  rule  that  the  court  will  by  an 
examination  of  the  entire  deed  se^,.  and, 
if  found,  effectuate,  the  intention  of  the  gran- 
tor, we  must  keep  in  view  the  other  rule  that 
when  rules  of  construction  have  been  set- 
tled, it  Is  the  duty  of  the  court  to  enforce 
them;  otherwise,  titles  are  rendered  uncer- 
tain and  Insecure.  Merrlam,  J.,  In  Leathers 
V.  Gray,  101  N.  O.  162,  7  S.  B.  657,  9  Am.  St 
Rep.  30,  gives  expression  to  the  principle  and 
the  reason  upon  which  it  is  based :  '*When 
a  testator  employs  words  and  phrases  to 
express  his  intention  in  the  disposition  of 
his  property  by  will  that  have  a  well-known 
legal  or  technical  meaning,  he  must  be  deem- 
ed to  have  used  them  in  such  sense  in  de- 
fining and  limiting  the  estate  disposed  of, 
unless  he  shall,  in  some  appropriate  way,  to 
some  extent  to  be  seen  in  the  will,  have  quali- 
fied or  used  them  in  a  different  sense.  And 
so,  also,  If  the  use  of  such  words  bring  his 
intention  so  expressed  within  a  settled  rule 
of  law,  the  latter  must  prevail,  although  the 
effect  may  be  to  disappoint  the  real  intention 
of  the  testator.  Otherwise,  technical  words 
would  have  no  certain  meaning  or  effect  and 
the  rule  of  law  would  be  subverted,  in  order 
to  effectuate  the  real  intention  of  the  testator, 
unexpressed  or  Imperfectly  expressed.  It 
Is  said,  however,  that  the  real  intention  of 
the  testator  must  have  effect  and  so  it  must ; 
but  the  real  intention  recognized  and  en- 
forced by  the  law  Is  that  expressed  In  the 
wilt  and  this  Is  to  be  ascertained  by  a  legal 
Interpretation  t>f  the  language  employed  to 
express   it" 

The  Judgment  must  be  afllrmed. 

Affirmed. 


N.a) 
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JENNINGS  et  al.  y.  WHITE. 

(Supreme  Court  of  North  Carolina.    Sept  12, 

1005.) 

1.  Action  fob  Possessior  ot  Land— Deeds— 
Calls— INSTSUCTIONS. 

Where,  in  a  suit  for  the  possession  of  real 
estate,  a  call  in  a  deed  relied  on  by  a  par^  was 
a  specified  number  of  feet  to  a  designated  line, 
the  omission  of  the  court  to  charge  that  the 
call  should  not  exceed  the  specified  number  of 
feet,  unless  the  jury  fixed  the  designated  line 
at  some  other  point,  in  which  event  they  should 
extend  the  call  to  the  line,  was  error. 

2.  Adverbs   Possession— Taokino   Suocss- 
sivs  Possessions. 

Where  the  deed  to  one  claiming  title  to 
land  by  adverse  possession  did  not  cover  the 
land,  the  possession  thereof  by  his  grantor  could 
not  be  tacked  onto  his  possession  for  the  pur- 
pose of  showing  a  continuous  adverse  possession 
(or  the  statutory  period. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  1« 
€ent  Dig.  Adverse  Possession,  H  213-22a] 

8.  Appeal  —  iNsrsueriONS  —  Pbejudioiai. 
Bbbob. 

Where,  in  a  suit  for  the  possession  of  land, 
the  court  on  appeal  could  not  determine  whether 
the  verdict  of  the  jury  was  based  on  its  estab- 
lishment of  a  line  designated  in  a  deed  after 
disregarding  the  distance  called  for  in  the  call, 
or  whether  it  was  based  on  a  finding  of  title 
by  adverse  possession,  an  error  in  an  instruction 
as  to  title  by  adverse  possession  was  prejudicial. 

Appeal  from  Superior  Court,  Pasquotank 
County;  E.  B.  Jones,  Judge. 

Action  by  W.  M.  Jennings  and  another 
against  W.  H.  White.  From  a  Judgment  for 
plaintifto,  defendant  appeals.    Reyersed. 

W.  M.  Bond  and  C.  E.  Thompson,  for  ap- 
pellant Aydlett  ft  Ehringhaus,  for  appel- 
lees. 

CONNOR,  J.  PlalntifP  alleged  that  he  was 
the  owner  and  in  possession  of  a  lot  in 
Elizabeth  City,  on  Road  street,  beginning  at 
the  north  east  corner  of  Scott's  lot,  and  ron- 
ning  at  a  right  angle  with  Road  street, 
along  the  fence  of  said  Scott,  410  feet  to 
Commander's  line;  thence  northwardly,  par- 
allel with  Road  street,  about  56  feet,  to  W. 
K.  Carter's  line;  thence  eastwardly,  with 
Carter's  line,  parallel  with  the  first  line,  to 
Road  Street;  thence,  with  said  street,  about 
66  feet,  to  the  beginning.  The  defendant  ad- 
mitted that  be  was  in  possession  of  a  part 
of  said  lot,  denying  plaintiff's  alleged  title 
thereto,  and  alleged  that  he  was  the  owner 
thereof.  Plaintiff  introduced  several  deeds 
executed  prior  to  October,  1876,  which  de- 
fendant conceded  covered  the  lot  described 
in  the  complaint  Plaintiff  introduced  «  deed 
from  G.  F.  Steel  to  Sarah  Gaskins,  bearing 
date  October  16,  1876,  conveying  a  lot  "be- 
ginning on  Road  street,  at  the  northeast  cor- 
ner of  Charles'  lot;  running  thence  with 
said  street  56  feet  to  the  Colored  Odd  Fel- 
lows' lot  at  a  large,  elm  tree ;  thence  north, 
S2^^  degrees  west  410  feet  to  Thomas 
Commander's  line;  thence  south,  4  degrees 
west  18  feet  to  W.  F.  Martin's  line;  thence 
south,  82^  degrees  east  along  Martin's  and 
Mrs.  Dashiell's  Unew  115  feet:  thence  south. 


11  degrees  east  88%  feet,  to  said  Dashiell's 
line;  thence  along  her  line  and  Charles'  line 
south,  82%  degrees  east  2d5  feet  to  the  be- 
ginning." A  deed  from  Sarah  Gaskins  to 
G.  W.  Cobb,  dated  September  1,  1887,  con- 
veyed by  the  same  description  the  lot  convey- 
ed to  her.  Cobb  conveyed  by  the  same  de- 
scription to  plaintiff  July  8,  1889. 

It  is  contended  by  defendant  that  for  some 
reason  Steel,  who  it  is  conceded  was  the 
owner  of  the  parallelogram  described  in  the 
complaint  tn  conveying  to  Sarah  Gaskins  re- 
tained the  southwestern  comer  of  the  lot 
The  plaintiff  says  that  while  it  is  true  that 
the  third  call  is  "south,  4  degrees  west  18 
feet"  It  is  also  to  "Col.  W.  F.  Martin's  line," 
and  that  the  last  part  of  the  call  will  control, 
by  invoking  the  well-settled  principle  that 
where  the  call  is  for  a  certain  distance  to  a 
natural  object  or  a  known  and  fixed  line  of 
another  tract  the  distance  will  be  disregard- 
ed, and  the  natural  object  or  line  control. 
This  principle  is  conceded.  The  court  was 
not  requested  to  Instruct  the  jury  upon  this 
view.  His  honor  simply  told  the  jury  to  in- 
quire whether  the  deed  under  which  plain- 
tiff claimed  covered  the  land  in  dispute.  The 
court  should  Instruct  the  jury,  as  a  question 
of  law,  what  the  boundaries  are,  leaving  to 
them  the  question  where  they  are.  Under 
the  description  contained  in  the  plaintiff's 
deed  and  those  of  Gaskins  and  Cobb,  the 
third  call  should  not  exceed  18  feet,  unless 
the  jury  fixed  "Col.  W.  F.  Martin's  line"  at 
some  other  point,  in  which  event  they  would 
extend  the  call  to  such  line.  His  honor  in- 
advertently omitted  to  give  the  jury  any 
guide  by  which  they  could  be  governed  In 
answering  the  question  submitted  to  them. 
No  special  instructions  were  asked,  and  it 
may  be  that  defendant  is  not  in  a  position 
to  avail  himself  of  the  failure  to  so  instruct 
the  jury.  If  the  grantor  in  the  deed  to 
Sarah  Gaskins  Intended  to  make  the  third 
line  56  feet,  instead  of  18,  he  has  made  a 
break  in  the  side  line,  running  into  another 
lot  38  feet  which  would  prevent  him  from 
reaching  the  beginning  point  by  the  calls  In 
the  deed  at  the  end  of  the  line  of  295  feet 
It  would  seem  difiicult  to  reconcile  the  calls 
in  the  deed  from  Steel  to  Gaskins  and  those 
leading  up  to  and  including  plaintiff's  deed, 
so  as  to  include  all  the  original  lot  being  a 
parallelogram,  with  two  sides  of  410  feet  and 
two  ends  of  56  feet  each. 

The  plaintiff,  however,  contends  that  if  it 
be  conceded  that  the  deeds  under  which  he 
claims  do  not  cover  the  locus  in  quo,  he  and 
those  under  whom  he  claims  have  been  in 
possession  of  the  disputed  portion  for  more 
than  20  years,  and  have  thereby  acquired 
title.  There  is  evidence  tending  to  show 
that  the  original  lot  was  inclosed  by  a  fence, 
and  that  it  continued  so  until  changed  by  de- 
fendant who  purchased  the  adjoining  lot  dur- 
ing the  year  1908,  and  that  the  successive 
owners  of  the  original  lot  occupied  the  locus 


800 


51  SOUTHBASTBRN  REPORTER. 


(N.a 


in  quo.  His  honor  Instructed  the  Jury  that 
if  they  should  find  that  plaintiff  and  those  un- 
der whom  he  claimed  had  been  in  the  ex- 
clusive, open,  continuous,  and  adverse  pos- 
session of  the  land  in  controversy  up  to  the 
said  fence»  and  that  the  possession  had  been 
continuous  from  1880  to  the  bringing  of  the 
action,  they  should  answer  the  issue  for  the 
plaintiff.  Defendant  excepted.  The  difficul- 
ty which  the  plaintiff  encounters  in  sustain- 
ing this  instruction  is  found  in  his  failure 
to  show  any  privity  in  respect  to  the  locus 
in  quo  between  himself  and  those  whose  pos- 
session preceded  his.  If  the  deed  under 
which  plaintiff  claims  had  covered  the  dis- 
puted land,  although  his  grantor  may  have 
had  no  title,  he  I'ould  have  tacked  his  jposses- 
sion  with  that  of  his  grantor  and  built  up  ti- 
tle based  upon  a  disseisin  of  his  grantor.  It 
cannot  be  that  several  disseisins  having  no 
privity  can  be  tacked,  so  as  to  vest  title.  The 
law  in  this  respect  is  thus  stated  in  1  Gyc. 
1007:  **The  general  rule  is  that  possessions 
cannot  be  tacked  to  make  out  title  by  pre- 
scription, when  the  deed  under  which  the  last 
occupant  claims  title  does  not  include  the 
land  in  dispute.  It  must  clearly  appear  In 
the  deed  that  the  particular  premises  were 
embraced  in  the  deed  or  transfer  in  what- 
ever form  it  may  have  been  made."  Of 
course,  if  it  be  shown  that  there  was  a  mis- 
take in  the  deed,  a  different  principle  ap- 
plies. "To  make  a  disseisin  effectual  to  give 
title  under  it  to  a  second  disseisor.  It  must 
appear  that  the  latter  holds  the  estate  under 
the  first  disseisor,  so  that  the  disseisin  of  one 
may  be  connected  with  that  of  the  other. 
Separate  successive  disseisins  do  not  aid  one 
another.  Where  several  persons  successive- 
ly enter  on  land  as  disseisors,  without  any 
conveyance  from  one  to  another,  or  any 
privity  of  estate  between  them,  other  than 
that  derived  from  the  mere  possession  of  the 
estate,  their  several  consecutive  possessions 
cannot  be  tacked,  so  as  to  make  a  continuity 
of  disseisin  of  sufficient  length  of  time  to  bar 
the  true  owners  of  their  right  of  entry.  To 
sustain  separate  successive  disseisins  as  con- 
stituting a  continuous  possession,  and  con- 
ferring a  title  upon  the  last  disseisor,  there 
must  have  been  a  privity  of  estate  between 
the  several  successive  disseisors.  To  create 
such  privity  there  must  have  existed  as  be- 
tween the  different  disseisors,  in  regard  to 
the  estate  of  which  a  title  by  disseisin  is 
claimed,  some  such  relation  as  that  of  an- 
cestor and  heir,  grantor  and  grantee,  or  de- 
visor and  devisee.  In  such  cases  the  title  ac- 
quired by  disseisin  passes  by  descent,  deed, 
or  devise.  But  if  there  is  no  such  privity, 
upon  the  determination  of  the  possession  of 
each  disseisor  the  seisin  of  the  true  owner  re- 
vives and  is  revested,  and  a  new  distinct  dis- 
seisin is  made  by  each  successive  disseisor." 
Sawyer  v.  Kendall,  64  Mass.  241;  HoUings- 
worth  V.  Sherman,  81  Va.  681;  Sherin  v. 
Brackett,  36  Minn.  152,  80  N.  W.  551 ;    Ward 


▼.  Bartholomew,  23  Mass.  (6  Pick.)  409; 
Humes  ▼.  Bernstein,  72  Ala.  546;  Atwell  ▼. 
Shook,  183  N.  a  887,  45  S.  B.  777. 

It  does  not  very  clearly  appear  in  what 
manner  Steel  delivered  the  possession  to 
Sarah  Gaskins  in  1876.  If  he  put  her  in  pos- 
session of  the  entire  lot,  Including  the  por- 
tion not  included  in  the  deed,  she  In  respect 
to  such  portion  became  his  tenant  at  wilL 
She  certainly  acquired  no  title  to  the  portion 
not  Included  in  the  deed,  nor  was  there,  in 
that  view  of  the  case,  any  disseisin.  There 
is  evidence  on  the  part  of  the  witness  Raper 
that  Mrs.  Gaskins  was  in  possssion  in  1880. 
If  such  possession  was  permissive,  the  stat- 
ute did  not  run.  If  it  was  adverse  to  Steel, 
in  whom  the  title  remained,  as  we  have  8eai« 
it  did  not  inure  to  the  benefit  of  her  grantee, 
or  the  subsequent  grantee,  because  it  was  not 
covered  by  any  of  the  deeds  made  subsequent 
to  the  one  from  Steel  to  Gaskins.  This 
court  held  in  Blackstock  v.  CJole,  61  N.  O.  660, 
that  the  mere  fact  that  one  who  had  pur- 
chased a  tract  of  land  went  into  possession 
of  another  adjoining  tract  not  covered  by  the 
deed  is  no  evidence  that  he  claimed  such 
tract  under  the  person  from  whom  he  pur- 
chased. In  Bryan  t.  Spivey,  109.  N.  O.  67, 13 
S.  B.  766,  cited  by  counsel  for  plaintiff,  the 
plaintiff,  by  showing  that  possession  of  the 
land  in  controversy  had  been  held  for  more 
than  30  years,  availed  himself  of  the  pre- 
sumption tiiat  a  grant  had  Issued  ttom  the 
state.  To  do  this  it  was  not  necessary  to 
show  any  connection  between  the  successive 
occupants.  See  cases  cited  by  Shepherd,  G. 
J.,  who  says:  *'If  the  title  was  out  of  the 
state,  the  law  would  also  presume  that  a  deed 
had  been  executed  by  the  true  owner  to  the 
parties  under  whom  the  plaintiff  claims; 
they  having  had  continuous  adverse  posses- 
sion of  the  same,  succeeding  each  other  as 
privies,  for  20  years."  The  original  posses- 
sion being  shown  in  Richard  Dobbs  Speight,  a 
continuous  possession  in  those  succeeding  as 
his  heirs  at  law  was  shown.  The  distinction 
between  that  case  and  the  one  before  us  is  ob- 
vious. The  same  Is  true  of  Alexander  v. 
Gibbon,  118  N.  0.  796,  24  S.  E.  748,  64  Am. 
St  Rep.  757. 

The  title  was  directly  put  in  issue,  and  the 
burden  was  upon  the  plaintiff  to  show  title  in 
himself.  We  are  unable  to  say  whether  the 
Jury  were  of  opinion  that  the  "Col.  W.  P. 
Martin  line"  was  established,  and  that,  dis- 
regarding the  distance  called  for  in  the  third 
call,  the  plaintiff's  deed  and  those  to  Gas- 
kins and  Cobb  covered  the  disputed  land,  or 
whether  they  were  controlled  by  the  con- 
tention that  the  plaintiff  had  acquired  title 
by  adverse  possession  upon  the  principle  laid 
down  by  his  hovor. 

For  the  reasons  given,  we  are  of  the  opin- 
ion that  the  charge  in  that  respect  was  er- 
roneous, and  for  this  the  defendant  is  en- 
titled to  a  new  trial. 
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(139  N.  C.  637) 

STATE  ▼.  ARCHBELL. 

(Sapreme  Court  of  North  GaroliiuL      Sopt.  Ii2, 
1905.) 

1.  Cbiminal  Law — ^Remabks  ot  PBoaECuriNO 

ATTOBIVST — SBABONABUB  OBJBCTIOir. 

That  denunciation  of  defendant  by  the 
prosecnting  attorney  may  be  complained  of, 
attention  of  the  court  should  be  called  thereto 
at  the  time,  that  it  may  have  opportunity  to 
correct  the  effect  thereof. 

[Ed.  Note. — For  cases  in  point  see  vol.  15, 
Cent  Dig.  Criminal  Law.  §  2645.J 

2.  Assault  —   Dkadlt  Weapon— Quistiow 
TOB  Just. 

So  far  as  defendant  is  concerned  there  is  no 
error  in  submitting  to  the  jurj  the  question 
whether  his  assault  on  his  wife  was  with  a 
deadly  weapon ;  he  being  very  strong,  large,  and 
robust  she  being  very  frail  and  weak,  and  sick 
at  the  time  of  the  assault,  and  he  having  violent- 
ly assaulted  her  with  a  buggy  trace  2^  feet 
long. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
Cent  Dig.  Assault  and  Battery,  S  141.] 

Appeal  from  Superior  Court,  Beaufort 
County;  Ward,  Judga 

W.  J.  Archbell,  the  defendant,  was  indict- 
M  for  an  assault  upon  Jessie  Archbell,  his 
wife,  with  a  deadly  weapon,  and  tried  at 
May  term  of  Beaufort  superior  court,  and 
convicted.  From  the  judgment  and  sentence 
of  the  court,  he  appealed.    Affirmed. 

E.  S.  Simmons,  for  appellant  The  Attor- 
ney Qeneral,  for  the  State. 

BROWN,  J.  The  testimony  relied  upon  by 
the  state  tended  to  prove  that  the  defendant 
assaulted  his  wife  by  severely  beating  her  with 
a  large  leather  strap,  being  part  of  a  buggy 
trace,  about  2%  feet  long.  There  was  also 
testimony  tending  to  prove  that  at  the  time 
the  wife  was  very  sick.  These  charges  were 
all  denied  by  the  defendant  on  the  stand, 
and  he  offered  other  evidence  tending  to  dis- 
credit them.  In  the  very  able  brief  of  Mr. 
Simmons,  counsel  for  defendant,  it  Is  contend- 
ed with  much  feeling  and  eloquence  that  the 
defendant  was  greatly  prejudiced  by  the  al- 
leged vehement  denunciation  of  the  solic- 
itor in  his  argument  to  the  jury,  and  the  able 
counsel  presents  authority  to  sustain  his 
position.  It  is  admitted  in  the  brief  that  no 
objection  was  made  at  the  time,  and  that  the 
court  was  not  asked  to  interfere  and  correct 
the  effect  of  the  solicitor's  denunciation.  No 
such  exception  appears  in  the  record.  This 
necessarily  precludes  us  from  considering  it 
The  matter  should  have  been  called  to  the  at- 
tention of  the  court  at  the  time,  in  order  that 
the  judge  might  have  an  opportunity  to  cor- 
rect the  solicitor,  in  case  he  should  think  the 
hmguage  was  not  warranted  by  the  testimony. 
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State  V.  Suggs,  89  N.  a  630;  State  v.  Lewis, 
d3  N.  O.  582. 

The  court  submitted  to  the  jury,  with  ap- 
propriate instruction,  the  question  whether 
the  instrument  used  was  a  deadly  weapon, 
to  which  the  defendant  excepted.  The  court 
also  properly  instructed  the  jury  to  render  a 
verdict  of  simple  assault,  or  assault,  as  char- 
ged, with  a  deadly  weapon,  or  not  guilty,  as 
they  should  find  the  facts  after  fully  satis- 
fying themselves  as  to  the  truth  of  the  mat- 
ter. 

We  find  no  error  in  the  instructions  given 
by  his  honor  below.  The  charge  is  full  and 
clear,  and  supported  by  authority.  Some 
weapons  are  per  se  deadly,  and  others,  owing 
to  the  violence  and  manner  of  use,  become 
deadly.  In  the  latter  class  of  cases,  where 
the  deadly  character  of  the  weapon  is  to  be 
determined  by  the  relative  size  and  condition 
of  the  parties  and  the  manner  in  which  it  is 
used,  it  is  proper  and  necessary  to  submit 
the  matter  to  the  jury  with  proper  instruc- 
tions. State  V.  Huntley,  91  N.  C.  621.  The 
uncontradicted  testimony  shows  that  the  de- 
fendant is  **a  very  strong,  large,  and  robust 
man,"  and  that  the  wife  is  a  "very  frail  and 
weak  woman."  There  is  also  evidence  that 
at  the  time  of  the  assault  she  was  sick.  Un- 
der such  circumstances,  for  the  husband  to 
violently  assault  his  weak,  frail,  and  sick 
wife  with  part  of  a  buggy  trace,  2^  feet 
long,  is  not  only  brutal,  but  calculated  to  pro- 
duce serious  injury,  and  possibly  death.  If 
His  Honor  erred  in  submitting  the  question 
of  the  deadly  character  of  the  weapon  under 
the  circumstances  to  the  jury,  we  have  no 
hesitation  in  holding  that  they  solved  it  cor- 
rectly upon  the  theory  that  the  state  had 
proved  its  contentions  to  their  full  satisfac- 
tion. State  V.  Craton,  28  N.  0. 181.  A  deadly 
weapon  is  not  one  that  must  or  may  kill.  It 
is  an  instrument  which  is  likely  to  produce 
death  or  great  bodily  harm  under  the  circum- 
stances of  its  use.  The  deadly  character  of 
the  weapon  depends  sometimes  more  upon 
the  manner  of  its  use  and  the  condition  of  the 
person  assaulted  than  upon  the  intrinsic 
character  of  the  weapon  itself.  State  v. 
Sinclair,  120  N.  O.  603,  27  S.  E.  77;  State  v. 
Norwood,  115  N.  C.  789,  20  S.  E.  712,  44  Am. 
St  Rep.  498.  An  instrument  which  might 
be  harmless  when  used  upon  a  strong  man 
may  become  deadly  when  used  upon  a  very 
frail  and  delicate  woman. 

We  have  considered  every  exception  taken 
by  the  defendant,  and  examined  every  au- 
thority referred  to  in  the  carefully  prepared 
brief  furnished  us  by  his  counsel  We  are 
unable  to  find  any  error. 

No  error. 
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STOCKS   ▼.   GANNON   ct  aL 

(Soprema  Ooart  of  North  GuroliiUL    Sept  1^ 

1905.) 

1.  WITNS88BS  —  COMPKTBROT  —  TSANBAOTIOlf 
WITH  DBCfBASKD   PSBSOn— EVIDENCE. 

Where  plaintiff  sued  to  recover  for  servicet 
rendered  to  defendant's  testator,  and  testified 
over  objection  that  during  the  period  in  contro- 
versy he  worked  on  the  public  road  a  little  and 
in  the  field,  attending  to  business  of  some  one 
other  than  himself,  that  the  value  of  his  services 
was  not  less  than  $2,000,  in  which  he  used  his 
own  team«  and  had  received  for  his  services  in 
all  |d09,  such  evidence,  though  not  expressly 
disclosing  that  the  services  were  rendered  to 
testator,  was  incompetent,  as  disclosing  a  trans- 
action between  plaintiff  and  decedent,  in  vioia- 
ti<ms  with  decedent,  was  Irrelevant  and  prej- 
udicial. 

[Bd.  Note.— For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  H  626-690.] 

2.  BZBGinOBS    AND   AOMINISTBATOBa— CULIICB 

AGAINST  Decedent's  Bstatb. 
The  testimony,  if  not  relating  to  transao- 
tioDS  with  decedent,  was  irrelevant 

Appeal  from  Superior  Oonrt,  Pitt  County ; 
Webb,  Judge. 

Action  by  S.  A-  Stocks  against  Jesse  Can- 
non and  others.  From  a  judgment  in  favor 
of  plaintiff,  defendants  appeal.    Reversed. 

This  is  an  action  to  recover  for  services 
alleged  to  have  been  rendered  to  the  testa- 
tor of  the  defendants. 

Plaintifl  was  Introduced  as  the  first  wit- 
ness toe  himself,  and  testified  as  follows: 
"Q.  You  are  the  plaintiff  in  this  action? 
A.  Yes.  Q.  Where  did  you  work  from  April 
1,  1901,  to  April  27,  1904,  and  what  class  of 
work  did  you  do?  (Defendant  objected  to 
the  witness  q;>eaking  about  any  work  up<m 
land  belonging  to  deceased  within  the  time 
stated.  Objection  overruled,  and  defendant 
excepted.)  A.  I  was  on  the  public  road  a 
little  and  in  the  field,  if  I  am  not  to  speak 
about  the  time  I  was  at  work  on  the  land 
of  the  deceased.  Q.  What  was  your  busi- 
ness on  tiie  road?  A«  Attending  to  business. 
Q«  Attending  to  business  of  some  one  else 
than  yourself?  A.  Yes.  Q.  What  was  the 
value  of  thpse  services  rendered  during  that 
time?  A«  They  could  not  have  been  less 
than  $2,000.  (Defendant  objected.  Objec- 
tion overruled,  and  defendant  excepted.)  Q. 
What  services  did  you  render  T.  C.  Cannon 
from  April  1,  1901,  to  ApHl  27,  1904?  (Ex- 
cluded.) Q.  In  these  services  for  three 
years,  mention  whose  team  you  used.  A. 
My  own.  Q.  How  much  have  you  received 
for  your  services  all  that  time?  A.  $309.'* 
There  Was  other  testimony  as  to  the  services 
rendered  by  plaintiff  to  the  testator  and  their 
value,  but  It  is  not  necessary  to  state  It,  as 
the  decision  of  this  court  is  confined  to  the 
competency  of  that  already  set  out 

Skinner  &  Whedbee,  for  appellants.  Flem- 
ing &  Moore,  for  appellee. 

WALKBR,  J.  (after  stating  the  case). 
The  testimony  of  the  plaintiff  to  which  the 


defendant  objected  was  fnoompetent  It  is 
clear  to  us  that  it  related  to  a  transaction, 
and  perhaps  to  a  communicatloii,  with  the 
deceased.  It  is  true  the  witness  did  not 
state  in  so  many  words  that  he  had  ren- 
dered services  to  the  testator,  but  that  he 
had  ia  plainly  UnpUed  In  the  questloiui  and 
answers.  It  would  have  been  futile  to  ask 
the  witness  about  services  he  had  not  render- 
ed to  the  deceased,  as  the  question  being 
tried  was  whether  he  had  rendered  services 
to  him,  and  the  value  of  any  services  so  rend- 
ered, and  not  whether  he  had  rendered  serv- 
ices to  some  one  else.  The  examination, 
as  was  said  in  the  argument,  was  very  adroit 
and  skillful ;  but  we  do  not  think  the  plain- 
tiff succeeded  in  avoiding  the  prohibition  of 
the  statute.  Ck)de,  i  590.  We  must  construe 
and  enforce  that  wise  and  salutary  proTision 
of  the  law,  so  as  to  effectuate  the  evident 
intention  of  the  Legislature,  which  is  to  ex- 
clude even  the  indirect  testimony  of  an  in- 
terested witness  as  to  a  transaction  or  com- 
munication with  the  deceased,  as  the  latter 
cannot  be  heard  in  reply.  Besides,  there  is 
a  striking  correspondence  between  the  value 
of  the  services  described  in  the  witness' 
answers  and  the  amount  of  the  payment 
made  by  the  deceased,  on  the  one  hand, 
and  the  allegations  of  the  complaint  relating 
to  those  matters,  on  the  other.  In  his  com- 
plaint the  plaintiff  values  the  services  render- 
ed to  the  deceased  at  $1,900,  and  alleges 
that  he  has  already  received  for  them  |S09. 
In  his  answer  to  the  following  question: 
*'In  these  services  for  three  years,  mention 
whose  team  you  used.  A.  Mj  own"~the 
witness  refers  unmistakably  to  services  per- 
formed for  the  teetatcMr;  and  when,  in  the 
last  question,  he  is  asked  as  to  the  amount 
received  for  his  ''services  all  that  time," 
and  answws  $809,  which  is  the  very  amount 
paid  by  the  deceased,  how  can  we  escape  the 
conclusion  that  in  his  testimony  he  was 
referring  to  services  rendered  to  the  deceas- 
ed? The  context  discloses  that  the  witness 
meant,  when  answering  the  queetioDS  to 
which  objection  was  taken,  to  refer  to  serv- 
ices he  had  rendered  to  the  testator.  When 
a  witness  is  asked  and  testifies  as  to  the 
value  of  services  "rendered,''  he  necessarily 
speaks,  though  perhaps  indirectly,  of  a  trans- 
action or  communication,  as  he  could  not 
well  have  rendered  services  to  the  deceased 
without  having  had  some  sort  of  transaction 
or  communication  with  him,  the  exact  nature 
of  which  depends  upon  the  kind  of  services 
rendered.  Davidson  v.  Bardln  (at  this 
term)  51  S.  E.  779;  McOowan  v.  Davei^Knt, 
134  N.  0.  626,  47  S.  B.  27.  If  the  testimooy 
did  not  have  reference  to  services  rendered 
to  the  deceased,  it  was  irrelevant,  and  under 
the  circumstances  it  was  calculated,  in  our 
opinion,  to  mislead  the  jury  and  to  prejudice 
the  defendant  We  conclude  that  the  testi- 
mony was  objectionable,  within  the  spirit 
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and  meaning  of  section  890  of  the  Ck>de, 
as  well  as  within  Its  letter,  and  shonld  have 
been  excluded  on  that  ground,  and,  if  not  on 
that  ground,  then  it  shonld  have  been  reject- 
ed for  the  other  reason  assigned.  For  the 
error  in  admitting  It,  a  new  trial  is  ordered. 

The  other  exceptions  are  not  passed  upon, 
as  the  case  may  be  differently  presented  at 
the  next  trial.  It  may  b>e  well,  though,  for 
the  defendant's  counsel  to  consider  whether 
the  rule  he  Invokes— that  a  legacy  to  a  credit- 
or is  presumed  to  be  In  satisfaction  of  his 
debt— should  be  applied  to  a  case  where 
the  amount  of  the  creditor's  claim  is  not 
fixed.  In  tills  case  the  jury  found  it  to  be 
much  larger  in  amount  than  the  legacy.  Bis- 
pham,  in  his  Principles  of  Bquity  (6th  Ed.) 
p.  664,  i  638,  says:  **Where  one  person  is 
under  some  legal  or  moral  obligation  to  an- 
other, and  under  those  circumstances  makes 
a  gift  of  such  a  nature  that  it  operates  as  an 
exact  fulfillment  of  the  obligation,  there 
arises  a  presumption  that  it  was  the  Inten- 
tion of  the  donor  to  discharge  the  obligation 
by  making  the  gift ;  in  other  words,  the  gift 
is  presumed  to  be  in  satisfaction  of  the  obli- 
gation, and  hence  this  presumption,  which 
had  Its  origin  in  courts  of  chancery,  has  given 
rise  to  what  is  known  in  equity  as  the  doc- 
trine of  satisfactioa''  He  further  says,  on 
the  same  page,  that  the  doctrine  has  fre- 
quently been  regarded  with  no  little  disfavor, 
and  the  presumption  of  the  testator's  inten- 
tion, upon  which  it  is  founded,  can  be  re- 
butted by  slight  circumstances,  evidence  of 
bis  express  intention  being  admissible,  and 
that  presumptions  may  be  drawn  from  sur- 
rounding circumstances,  by  which  the  sup- 
posed intention  that  the  gift  should  operate 
as  a  satisfaction  may  be  contradicted  or  con- 
trolled. He  further  says:  *'It  is  a  general 
rule,  both  in  England  and  in  this  country, 
that  a  legacy  given  by  a  debtor  to  his  credit- 
or, which  is  equal  to  or  greater  In  amount 
than  the  debt,  shall  be  presumed  to  be  in- 
tended as  a  satisfaction  of  the  debt;  but  it 
must  be,  not  only  equal  in  amount,  but  equal- 
ly l>eneficlal  and  of  the  same  nature  exactly. 
It  will  be  observed  that  this  statement  of  the 
rule  both  indicates  the  general  doctrine  and 
also  suggests  some  considerations  by  which 
its  application  may  be  controlled."  Bisp.  Eq. 
p.  664.  The  doctrine  as  thus  stated  seems 
to  be  recognized  by  this  court  in  Ward  v. 
Coffleld,  16  N.  C.  108,  and  Perry  v.  Maxwell, 
17  N.  0.  488.  We  do  not  decide  this  inter- 
esting question  raised  by  the  fact  that  the 
testator  bequeathed  |500  to  the  plaintiff,  as 
a  new  trial  has  been  awarded,  and  we  prefer 
to  leave  the  matter  open  to  be  decided  upon 
the  facts  as  finally  ascertained.  They  may 
not  be  the  same  as  those  we  now  have  be- 
fore us. 

Mew  triaL 


ft»  N.  G.  e») 
TYSON  V.  JOYNBR  et  aL 
(Supreme  Ooort  of  North  Carolina.    Sept  10, 
1905.) 

Pbomibsobt  Notb  — Action  bt  Indorses  — 
PsooF  or  Ihdosseb'b  Signatubb^Suyfi- 

OIENCT. 

Where,  in  an  action  on  a  note,  the  com- 
plaint alleges  and  the  answer  denies  its  indorse- 
ment to  plaintiif,  the  introduction  in  evidence 
of  the  note,  with  the  indorsement  thereon,  with- 
out proof  of  the  signature  of  the  indorser,  Is 
Insuffldent  to  prove  that  plaintiff  is  the  legal 
holder,  so  as  to  cut  off  defenses  available  against 
the  indorser. 

Appeal  from  Superior  Ck>urt,  Pitt  County ; 
Webb,  Judge. 

Action  by  Bi.  B.  Tyson  against  J.  H.  Joyner 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal    Beversed. 

This  action  was  brought  to  recover  on  a 
bond  for  $200  executed  in  1807  by  defendant, 
and  payable  to  J.  L.  Little,  or  order.  De- 
fendant alleged,  and  there  was  evidence  tend- 
ing to  show,  that  he,  at  the  request  of  his 
brother,  8.  V.  Joyner,  signed  the  note  for  the 
accommodation  of  the  latter  and  gave  a  mort- 
gage to  secure  it  S.  Y.  Joyner  received  the 
amount  of  the  note,  less  the  discount  Lit- 
tle did  not  discount  the  note  or  pay  any  con- 
sideration for  it,  but  Indorsed  it  to  B.  F. 
Tyson,  who,  it  seems,  paid  the  money  to  S. 
V.  Joyner.  Plaintiff  at  the  trial  Introduced 
the  note  and  rested.  The  name  of  B.  F.  Ty- 
son was  indorsed  on  the  note,  but  there  was 
no  proof  of  the  signature,  other,  than  the 
production  of  the  note  by  plaintiff.  Defend- 
ants  objected  to  this  as  evidence  of  the  in- 
dorsement of  the  note  by  Tyson.  The  objec- 
tion was  overruled,  and  he  excepted.  In- 
dorsement of  the  note  by  B.  F.  l^son  was 
alleged  in  the  complaint  and  denied  in  the 
answer.  Defendant  further  alleged  that 
Tyson,  who  was  commissioner  to  sell  cer- 
tain land,  liad  agreed,  at  the  time  the  note 
was  executed,  to  pay  it  out  of  titiat  part  of 
the  proceeds  of  the  sale  which  would  go  to 
defendant  in  satisfaction  of  a  Judgment  held 
by  him,  and  which  was  a  lien  on  the  land, 
and  he  afterwards  collected  more  than 
enough  for  that  purpose.  Defendant  relied 
upon  this  agreement  and  the  rec^pt  of  the 
money  by  Tyson  as  a  payment  or  satisfac- 
tion of  the  debt,  or  at  least  as  a  set-off  or 
counterclaim.  The  Issues  and  answers  there- 
to were  as  follows:  •*(!)  Is  the  note  de- 
clared on  the  property  of  the  plaintiff  M.  B. 
Tyson?  Yes.  (2)  In  what  amount,  if  any, 
is  the  defendant  J.  H.  Joyner  indebted  to 
the  plaintiff?  $200,  with  Interest  from 
February  12,  1897."  The  court  charged  the 
jury  that,  if  they  believed  the  evidence,  they 
should  answer  the  Issues  as  above  indicated. 
Judgment  for  plaintiff,  and  defendant  ap- 
pealed. 

Skinner  &  Whedbee,  for  appellants  Flem- 
ing de  Moore^  for  appellea 
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WALKER,  X  (after  stating  the  case). 
There  was  much  argument  as  to  whether 
the  note  or  bond  had  been  duly  executed — that 
is,  delivered — as  Little  did  not  accept  It,  nor 
advance  any  money  on  it;  but  It  is  not  nec- 
cessary  to  discuss  this  matter,  as  we  thlnlc 
the  defendant  had  virtually  admitted  its 
execution  by  the  form  of  his  answer,  and 
the  case  was  not  tried  below  upon  the  theory 
that  the  note  was  not  a  completed  instru- 
ment when  it  passed  into  the  hands  of  Little, 
and  then  by  indorsement  to  Tyson.  The  only 
questions  presented  there  related  to  the  char- 
acter of  plaintiffs  ownership  of  the  note  and 
the  validity  of  defendant's  plea  of  payment 
or  counterclaim.  The  court  erred  In  holding 
that  the  mere  introduction  of  the  note  was 
evidence  of  its  indorsement  by  Tyson,  so  as 
to  vest  the  legal  title  in  plaintiiT,  and  cut 
ofT  any  defenses  good  against  Tyson.  It  Is 
very  true,  as  contended  by  counsel,  that  the 
introduction  of  the  note  by  plaintiff  raised 
the  presumption  that  she  was  its  owner,  but 
only  the  equitable  owner  or  assignee,  and  it 
was  subject  in  her  hands  to  any  equities 
or  other  defenses  of  the  maker  against  prior 
holders.  The  note  must  have  been  indorsed 
specially  to  her,  or  at  least  in  blank,  to  Justi- 
fy the  claim  that  she  is  its  legal  owner,  and 
the  bona  fide  holder  of  a  title  good  against 
prior  equities  of  which  she  is  not  shown  to 
have  had  notice.  It  was  necessary,  there- 
fore, to  show  such  an  indorsement  in  order 
to  defeat  any  equity  the  defendant  may  have 
against  B.  F.  Tyson.  Referring  to  this  doc- 
trine, Harlan,  J.,  In  Osgood's  Adm'rs  v.  Artt 
(C.  C.)  17  Fed.  575,  says:  "It  Is  a  settled 
doctrine  of  the  law  merchant  that  the  bona 
flde  purchaser  for  value  of  negotiable  paper, 
payable  to  order.  If  it  be  Indorsed  by  the 
payee,  takes  the  legal  title  unaffected  by 
any  equities  which  the  payor  may  have  as 
against  the  payea  But  it  Is  equally  well 
settled  that  the  purchaser,  if  the  paper  be 
delivered  to  him  without  indorsement,  takes 
by  the  law  merchant  only  the  rights  which 
the  payee  has,  and  therefore  takes  subject 
to  any  defense  the  payor  may  rightfully  as- 
sert as  against  the  payee.  The  purchaser  in 
such  case  becomes  only  the  equitable  owner 
of  the  claim  or  debt  evidenced  by  the  negoti- 
able security,  and.  In  the  absence  of  defense 
by  the  payor,  may  demand  and  receive  the 
amount  due,  and,  If  not  paid,  sue  for  its  re- 
covery In  the  name  of  the  payee,  or  In  his 
own  name  when  so  authorized  by  the  local 
law."  In  Trust  Co.  v.  Bank,  101  U.  S.  68, 
25  L.  Ed.  876,  the  court  says:  "The  contract 
cannot  therefore,  be  converted  Into  an  in- 
dorsement or  an  assignment ;  and,  if  it  could 
be  treated  as  an  assignment  of  the  note,  it 
would  not  cut  off  the  defenses  of  the  maker. 
Such  an  effect  results  only  from  a  transfer 
according  to  the  law  merchant,  that  is,  from 
an  Indorsement.  An  assignee  stands  In  the 
place  of  his  assignor,  and  takes  simply  an 
assignor's  rights,  but  an  indorsement  creates 
a   new   and   collateral   contract"    In   Lyon 


V.  Bank,  85  Fed.  120,  29  C.  C.  A.  45.  It  la  held 
that  a  mere  assignee  of  a  promissory  note, 
like  an  assignee  of  any  other  chose  in  action, 
takes  his  title  subject  to  all  equities  and  de- 
fenses which  exist  between  the  assignor  and 
the  other  parties  to  the  Instrument;  but  an 
indorsee  for  value  without  notice,  before 
maturity  takes  the  title  to  such  a  note,  ac- 
cording to  the  custom  of  merchants  and  the 
now  established  law  of  the  land,  free  from  all 
such  equities  and  defenses.  See,  also,  Tiede- 
man  on  Commercial  Paper,  §§  246,  247. 

The  same  principle  is  well  stated  and  Il- 
lustrated by  Rodman,  J.,  In  the  leading  case 
of  Miller  V.  Tharel,  75  N.  C.  148,  which  has 
been  followed  In  numerous  cases  by  this 
court  Spence  v.  Tapscott  93  N.  C.  246; 
Lewis  V.  Long,  102  N.  C.  206,  9  S.  E.  637,  11 
Am.  St  Rep.  725 ;  Jenkins  v.  Wilkinson,  113 
N.  C.  532,  18  S.  E.  696 ;  Christian  v.  Parrott 
114  N.  C.  215,  19  S.  E.  151 ;  Bresee  v.  Crump- 
ton,  121  N.  C.  122,  28  S.  B.  351.  An  Instru- 
ment payable  to  bearer  can  be  negotiated  by 
delivery,  and  consequently  no  Indorsement 
Is  required.  Norton  on  Bills  &  Notes,  §  58; 
Bresee  v.  Crumpton,  supra.  "When,  how- 
ever, a  bill  or  note  unindorsed  by  the  payee, 
or  Indorsed. by  the  payee  specially  and  unin* 
dorsed  by  his  Indorsee,  Is  in  the  possession 
of  another  person,  the  question  whether  or 
not  Its  bare  possession  Is  evidence  of  his 
right  to  demand  payment  Is  of  a  different 
character.  Without  the  Indorsement  of  the 
payee  or  special  Indorsee,  such  possession 
would  clearly  not  entitle  the  holder  to  the 
privileges  of  a  bona  flde  holder  for  value,  as, 
at  best  he  would  only  hold  the  equitable  title 
to  the  Instrument  and  could  not  sue  at  law 
upon  it  as  a  ground  of  action."  1  Daniel, 
Neg.  Inst  (5th  Ed.)  $  574.  The  sigliatures 
of  indorsers,  where  Indorsement  Is  required 
to  vest  the  legal  title,  must  be  proved.  Nor- 
ton on  Bills  &  Notes,  331.  In  the  case  of  an 
assignment  of  a  bill  or  note,  which  transfers 
only  the  equitable  ownership,  as  distinguish- 
ed from  an  indorsement  f^ccording  to  the  law 
merchant  which  transfers  the  legal  title,  the 
equitable  owner,  being  the  party  In  Interest 
may  now  sue  in  his  own  name  (Code,  §  Xtl)^ 
and  he  may  recover  subject  to  prior  equities 
(Spence  v.  Tapscott  and  Bresee  v.  Crump- 
ton,  supra).  When  It  is  said  In  the  cases 
that  "there  Is  a  prima  facie  presumption  of 
law  in  favor  of  every  holder  of  negotiable 
paper,  to  the  extent  that  he  is  the  owner  of 
it  that  he  took  It  for  value  and  before  dis- 
honor and  in  the  regular  course  of  business," 
it  will  be  found  that  reference  is  made  to  a 
holder  by  Indorsement  or  to  an  Instrument 
which,  under  the  law  merchant  was  not  re- 
quired  to  be  indorsed,  but  which  was  nego- 
tiable by  delivery.  The  expression  was  used 
in  Tredwell  v.  Blount  86  N.  C.  31,  cited  by 
plaintiffs  counsel ;  but  In  that  case  the  note 
was  indorsed  and  the  signature  of  the  Indors- 
er  was  proved.  It  is  familiar  learning  that 
where  a  note  is  indorsed  in  blank,  the  holder 
has  the  authority  to  make  It  payable  to  him- 


8.0.) 


JOHNSON  ▼.  JONES. 


805 


self  or  to  any  other  person  by  filling  up  tbe 
blank  over  the  signature,  and  this  may  be 
done  at  or  before  the  trial.  Johnson  y.  Hook- 
er, 47  N.  O.  29;  Lilly  v.  Baker,  88  N.  O.  161. 
It  then  becomes  a  special  Indorsement  In 
the  case  last  cited,  this  court  reversed  the 
judgment  below,  upon  the  ground  that  the 
Indorsement  should  have  been  filled  up  before 
Judgment  was  rendered,  assigning  as  a  rea- 
son for  Its  decision  that  the  courts  were 
particular  In  this  respect,  In  order  to  avoid 
the  danger  of  notes  being  subsequently  In- 
dorsed and  again  put  In  circulation.  How- 
ever this  may  be,  the  plaintiff  In  this  case 
may  fill  up  the  Indorsement,  If  she  Is  so  ad- 
vised. 

The  court  charged  the  Jury  that.  If  they 
believed  the  evidence,  they  should  answer 
the  Issues  In  favor  of  tbe  plaintiff.  We  Infer 
from  this  Instruction  that  the  court  was  of 
the  opinion  that  the  defense  or  counterclaim, 
If  a  valid  one,  could  not  prevail  against  the 
plaintiff's  title  to  the  note.  This  was  an  er- 
ror. Whether  the  matters  of  defense  were 
sufficient  to  defeat  the  plaintiff's  recovery, 
we  are  unable  to  determine,  as  the  evidence 
is  not  all  one  way,  and  required  a  finding  by 
the  Jury.  Whether  the  defendant  held  the 
Judgment  In  trust  for  his  brother,  for  whose 
benefit  he  executed  the  note,  or  for  other 
persons,  and.  If  for  his  brother,  whether  the 
latter  assented  to  the  application  by  Tyson 
of  his  share  of  the  proceeds  of  sale  to  the 
payment  of  the  note,  are  questions  to  be 
passed  upon  by  the  Jury,  with  such  others 
as  may  arise.  When  the  facts  are  found, 
the  validity  of  the  defense  can  be  determin- 
ed. In  the  present  state  of  the  evidence  and 
the  case,  we  cannot  decide  that  question. 
Besides,  it  may  be  that  the  plaintiff,  by  proof 
as  to  the  Indorsement  of  B.  F.  Tyson,  will 
be  able  to  cut  off  all  alleged  defenses  to  the 
action,  unless  the  defendant  can  show  af- 
firmatively that  she  Is  not  a  bona  fide  holder 
of  the  note.  The  error  In  the  ruling  of  the 
court  entitles  the  defendant  to  another  trlaL 

New  trial. 
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(Supreme  Court  of  Sooth  Carolina.    Aug.  1, 

1905.) 

li  ApPKAii— Review— Findings  of  Fact. 

Findings  of  fact  pertaining  to  issues  of  title 
cannot  be  reviewed  by  the  Supreme  Court. 
2.  Taxation*— Delinquent  Sale— Validitt. 

Under  Act  1880  (17  St  at  Large,  p.  880)  H 
9,  10,  failure  to  proceed  against  personal  prop- 
erty of  defaulting  taxpayer  before  sale  of  his 
lands  as  delinquent  renders  a  tax  deed  Issued 
on  such  sale  null  and  void. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  4ES, 
Cent.  Dig.  Taxation,  fi  1268.J 

8.  SAM1&— Sals  of  Husband's  Land— Pub- 
CHASE  FOB  Wife. 
Where  lands  of  a  husband  are  sold  at  tax 
sale,  and  he  bids  them  off  for  his  wife  and  pays 
for  the  same  with  his  own  money,  the  wife 
knowing  that  he  had  sufficient  personalty  to 
pay  the  taxes  and  not  having  changed  her  po- 
sition because  of  such  sale,  he  is  not  estopped 
from  attacking  tbe  deed. 


4.  Same— Death  OF  Owner— Tax  Deed. 

Where  lands  of  a  husband  were  sold  as  de- 
linquent without  first  exhausting  his  person- 
alty, and  the  husband  was  instrumental  in 
having  the  lands  so  sold  with  the  intent  of 
hindering  the  enforcement  of  a  judgment  against 
him,  and  were  bid  in  for  his  wife,  but  the  deed 
was  not  made  to  her  in  his  lifetime,  the  power 
conferred  by  him  on  the  officers  to  make  it  was 
revoked,  and  the  title  remains  in  him ;  his  per- 
sonalty not  having  been  first  exhausted  as  re- 
quired by  law. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;  Dantzler,  Judge. 

Action  by  Joe  M.  Johnson  and  Pope  Catoe, 
executors,  against  Nancy  J.  Jones.  From 
the  decree,  plaintilfs  appeal.    Affirmed. 

The  following  is  the  circuit  decree : 
"This  cause  was  heard  by  me  at  the 
regular  June  term  of  the  court  of  common 
pleas  for  Aiken  county.  It  came  on  to  be 
heard  upon  the  testimony  reported  by  the 
master  and  the  argument  of  counsel,  and  was 
fully  discussed  in  open  court  The  com- 
plaint raised  equitable  Issues  as  to  the  set- 
ting aside  of  the  deed,  but  the  answer  raised 
distinctly  legal  Issues  for  the  recovery  of  the 
land  in  question  by  way  of  affirmative  relief, 
and  the  order  of  reference,  being  by  consent 
of  counsel  for  the  master  to  take  the  testi- 
mony, waived  the  trial  by  jury  to  which  the 
parties  would  have  been  entitled  upon  the 
Issues  raised  by  the  answer  of  the  defendant 
The  controversy  in  the  action  Is  concerning 
all  that  tract  of  land  situate  in  the  county 
of  Aiken  and  state  of  South  Carolina,  known 
as  the  'Stevens  Homestead  Place,'  contain- 
ing 200  acres,  more  or  less,  bounded  on  the 
north  by  lands  of  J.  W.  Rutland  and  lands 
of  Henry  Fallaw,  east  by  lands  of  T.  S.  Wil- 
liams, and  south  by  lands  of  Caddy  Johnson, 
and  west  by  lands  of  the  estate  of  William 
Stevens,  deceased.  After  careful  consider- 
ation of  the  testimony  as  to  the  contention 
raised  by  the  plaintiffs,  I  am  satisfied  that 
the  deed  made  to  Mrs.  Nancy  Jones,  the 
defendant,  by  Mrs.  Nancy  Stevens,  the 
testatrix  of  the  plaintiffs,  dated  the  17th 
September,  1902,  and  covering  the  land  in 
question,  must  be  set  aside.  It  does  not 
seem  to  me  that  there  was  any  fraud  or 
overreaching  connected  with  the  transac- 
tion by  which  Mrs.  Jones  obtained  that  title 
from  her  mother,  but  I  am  satisfied  that 
Mrs.  Stevens  was  so  enfeebled  by  old  age 
that  she  did  not  have  mental  capacity 
enough  to  understand  what  she  was  doing 
at  the  time  she  executed  that  deed,  and  I 
so  find ;  and  It  la  ordered  and  adjudged  that 
said  deed  of  September  17,  1902,  as  afore- 
said, be,  and  the  same  Is  hereby,  set  aside 
as  null  and  void. 

''It  remains  to  consider  the  Issues  raised 
by  the  answer  of  the  defendant,  and  that 
Involves  the  question,  who  is  the  owner  In 
fee  simple  of  the  tract  of  land  described  as 
aforesaid,  which  Is  the  subject  of  this  action? 
Did  it  belong  to  Nancy  Stevens  in  fee  simple, 
and  did  It  pass  under  her  will,  so  that  it 
could  be  controlled  by  her  executors,  the 
plaintiffs  in  this  action  and  the  devisees 


806 


61  SOUTHBASTBBN  RBPORTEH. 


(S.G. 


under  Bald  will,  or  did  it  belong  in  fee 
simple  to  William  Stevens,  and  pass  under 
his  will  to  his  widow,  Nancy  Stevens,  for 
and  during  the  period  of  her  natural  life, 
and  to  the  defendant,  Nancy  Jones,  in  fee 
simple,  at  Mrs.  Stevens'  death?  There  Is 
no  question  upon  the  testimony  in  the  case, 
and  I  find  as  a  matter  of  fact  that  William 
Stevens  was  the  owner  in  fee  simple  of  said 
land  previous  to  the  year  1876,  and  that  he 
had  owned,  held,  controlled,  and  used  it  ab- 
solutely as  his  own  for  many  years  previous 
to  that  time;  and  the  question  is,  did  it 
ever  pass  out  of  him,  except  by  the  terms 
of  his  will?  He  died  on  the  13th  September, 
1890,  and  previous  thereto  had  executed  a 
legal  will,  which  was  duly  probated  and  re- 
corded in  the  office  of  judge  of  probate  of 
Aiken  county,  whereby  he  devised  said  tract 
of  land  unto  his  widow,  Nancy  Stevens,  for 
and  during  the  period  of  her  life,  and  at 
her  death  to  his  youngest  daughter,  Nancy 
Stevens,  absolutely;  he  having,  it  seems 
from  the  testimony,  during  his  lifetime  made 
ample  provision  for  his  other  children.  The 
plaintiffs  produce  a  tax  title  from  the  sink- 
ing fund  commission  of  South  Carolina,  dat- 
ed the  12th  April,  1892,  purporting  to  con- 
vey to  Nancy  Stevens  said  land;  and  it  is 
contended  that  said  deed  divested  the  title 
of  William  Stevens,  and  that,  consequently, 
it  did  not  pass  by  his  will  This  deed  of  the 
sinking  fund  commission  expressly  declares 
that  the  land  is  sold  as  forfeited  land,  and 
said  deed  is  based  upon  a  tax  sale  made  on 
December  t,  1870,  as  forfeited  lands;  said 
sale  being  made  by  the  auditor,  but  no 
deed,  for  some  r^son,  having  been  made  by 
him.  Said  lands  had  previously  been  offer- 
ed for  sale  by  the  auditor,  to  wit,  on  the 
9th  June,  1876,  as  delinquent  land,  and  for- 
feited to  the  state  for  want  of  bidders.  It 
does  not  appear  here  why  the  title  was  not 
made  in  1876,  but  it  does  appear  that,  though 
the  land  was  sold  for  taxes  as  the  property 
of  William  Stevens,  he  actually  bid  off  the 
same  and  paid  the  money,  but  had  the  t>id 
put  in  the  name  of  his  wife,  Nancy  Stevens. 
I  am  satisfied  as  a  matter  of  law,  and  so 
find,  that  this  deed  of  the  sinking  fund 
commission  to  Nancy  Stevens,  and  the  sale 
upon  which  it  was  based,  said  deed  being 
dated  the  12th  April,  1892,  is  null  and  void. 
The  deed  states  that  it  was  for  forfeited  lands. 
It  is  well  settled  in  South  Carolina  by  our 
Supreme  Court,  in  the  case  of  State  ▼. 
Thompson,  18  S.  C.  638,  that  when  a  party 
interposes  a  forfeited  land  title,  just  such 
as  this,  the  burden  is  upon  him  to  show  that 
every  prerequisite  previous  to  the  same  and 
to  the  giving  of  the  title  as  required  by  law 
baa  been  carried  out,  and  that,  if  such  steps 
are  not  shown,  the  same  must  fall.  No  such 
evidence  has  been  given,  or  pretended  to  be 
given,  la  this  case,  and,  to  the  contrary,  there 
is  evidence  which  will  be  considered  here- 
after going  to  show  that  such  prerequisites 
were  not  carried  out    See^  also,  Cooke  t. 


Pennington,  15  S.  C.  192 ;  also  Cooley  on  Tax- 
ation (2d  Ed.)  p.  617. 

"But  to  go  a  step  further,  the  property 
could  not  be  forfeited  to  the  state,  or  sold 
by  the  state  as  forfeited  lands,  unless  it 
had  first  become  delinquent  according  to  law; 
and  I  find  as  matter  of  law  and  fact,  from 
the  evidence  in  the  case  and  the  law  on  the 
subject,  that  it  never  became  delinquent 
The  evidence  unquestionably  shows  that 
at  the  time  the  real  estate  in  question  was 
levied  upon  for  sale  at  delinquent  land  sale 
William  Stevens,  the  defaulting  taxpayer, 
was  the  owner  of  personal  property  of  a 
considerable  amount  which  was  more  than 
was  requisite  to  pay  the  taxes,  and,  further, 
that  Mrs.  Stevens,  his  wife,  who  was  the 
alleged  bidd»  at  that  sale,  was  cognizant 
of  that  fact  During  the  year  for  the  taxes 
of  which  this  sale  was  made,  he  returned 
for  taxes  in  Wards  township,  where  the 
land  was  situate,  $357  worth  of  personal 
property;  and  the  testimony  shows  that  he 
had  considerable  personal  property  around 
him,  such  as  horses,  buggies,  etc.  All  this 
is  sufficient  under  the  authorltiee  to  declare 
that  the  land  never  became  delinquent  and 
that  the  attempted  sale  thereof  by  the 
auditor  was  null  and  void.  Bbaugh  v. 
Mulllnax,  34  S.  C.  364,  IB  S.  B.  618 ;  Curtis  ▼. 
Renneker,  34  S.  C.  494,  13  S.  B.  664.  The 
deed  in  questioii  was  not  made  by  the  audi- 
tor, as  he  was  authorized  and  required  to 
do,  when  the  lands  were  sold  in  1876  as  tor- 
felted  lands,  but  for  some  imaccountable 
reason  no  deed  was  made  until  after  the 
death  of  William  Stevens,  and  then  it  was 
made  by  the  sinking  fund  commission  on 
the  12th  April,  1892.  I  can  find  no  author- 
ity whatsoever  for  the  sinking  fund  commis- 
sion to  make  a  deed  of  lands  which  were 
forfeited  to  the  state  in  1876,  and  can  <m]y 
find  that  the  auditor  was  authorized  to  make 
such  a  deed;  and,  be  having  made  no  such 
deed,  it  seems  to  me  that  on  that  ground, 
and  I  so  find,  the  deed  of  the  sinking  fund 
commission  is  null  and  void.  Having  found, 
as  aforesaid,  that  the  deed  by  the  sinking 
fund  commission,  as  aforesaid,  of  the  tax 
proceedings  and  the  sales  on  which  It  claims 
to  have  been  based  are  null  and  void,  the 
next  question  is,  are  there  any  other  facts  in 
the  case  which  divest  William  Stevens  of  the 
title  to  the  land  in  question,  and  which  he 
devised  by  his  will  as  aforesaid? 

'^It  is  dallned  in  argument  that  he  Is  es- 
topped from  denying  that  the  land  passed 
to  his  wife,  Nancy  Stevens,  by  the  tax  sale, 
because  he  bid  it  in  in  his  wife's  name  at 
said  sale.  This  act  of  itself  cannot  amount 
to  an  estoppel  against  him,  or  those  who 
claim  under  him,  to  divest  him  of  the  fee- 
simple  title  to  the  land.  It  is  true  that  he 
did  bid  in  the  land  and  put  down  his  wife's 
name  as  the  bidder,  but  there  is  no  proof 
whatsoever  that  her  money  was  paid,  and 
the  proof  to  the  contrary  is  that  he  paid  the 
money,  and  there  Is  no  pretense  of  proof 
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tbat  8he»  because  of  what  was  done  at  that 
sale,  changed  her  poecttion  In  any  way  or  went 
to  any  expenses  or  expenditure  becanse  of 
the  act  which  is  claimed  as  an  estoppel  against 
William  Stevens,  nor  Is  there  any  proof 
that  she  was  prejudiced  in  any  other  way 
thereby;  and  unless  it  was  shown  that  she 
changed  her  position  in  some  way,  and  went 
to  expenses  and  made  expenditures  upon 
the  faith  of  the  .act,  or  was  otherwise 
prejudiced  by  the  act,  which  was  claimed  as 
an  estoppel,  it  cannot  be  held  as  such  in  law. 
Bull  T.  Rowe,  18  8.  a  870.  It  it  further 
insisted  by  the  plaintiffs  that  the  land  in 
question  became  the  property  of  Nancy  8te- 
Tens  by  adrerse  possession  on  her  part,  as 
against  William  Stevens  during  his  lifetime 
and  after  the  tax  sale  in  question.  In  1  Am. 
it  Eng.  Bnc.  Law  [2d  Ed.]  p.  788,  it  found  tb» 
following  clear  definition  of  what  is  adverse 
possession :  *In  order  to  constitute  an  effect- 
ive adverse  possession  there  must  be  an 
ouster  of  the  real  owner,  followed  by  an 
actual,  notorious,  and  continuous  possession 
by  the  adverse  claimant;  with  an  intention 
on  his  part  to  claim  in  hostility  to  the  title 
of  the  real  owner.'  This  quotation  from  this 
text-book  is  fully  sustained  by  all  of  the  au- 
thorities in  South  Carolina,  old  and  recent, 
and  is  the  law  that  should  apply  to  such 
cases. 

"It  is  very  clear  to  my  mind,  from  the 
testimony,  that  Mr.  Stevens  undertook  the 
scheme  of  transferring  the  title  of  this  prop- 
erty through  a  tax  sale  to  his  wife,  in  order 
to  avoid  the  payment  of  what  is  called  in 
the  testimony  the  'Warren,  Wallace  k  Co. 
Debt,'  and  that  when  he  was  satisfied  that 
he  would  not  be  pushed  further  by  that  mat- 
ter, he  failed  to  consummate  this  tax  sale  by 
afterwards  taking  a  title  from  the  auditor. 
Hence  it  is  clear  that  Mrs.  Stevens,  as  she 
got  no  tax  title  until  after  the  death  of  Mr. 
Stevens,  to  wit;  until  the  12th  AprU,  1892, 
when  she  acquired  the  title  from  the  sinking 
fund  commission,  had  no  color  of  title  what- 
soever upon  which  to  base  the  claim  of  ad- 
verse possession,  or  even  to  begin  such  a 
claim.  Besides  that,  the  testimony  clearly 
shows  that  there  was  no  change  of  posses- 
sion made  at  the  homestead.  The  old  folks 
went  on  together.  Just  as  they  were  before, 
as  man  and  wife,  and  there  was  no  asser- 
tion of  ownership  to  the  world  by  Mrs  Ste- 
vens that  she  had  become  the  owner  of  the 
property  and  that  Mr.  Stevens  was  no  longer 
the  owner.  The  testimony  shows  'that  he 
used  the  place  as  his  own,  and  received  the 
income  therefrom,  and  in  all  ways  that  it 
was  considered  as  his  property  by  the  public. 
The  mere  fact  that  for  eight  years,  as  is 
shown  by  Auditor  Wise,  the  property  was 
listed  for  taxes  in  the  name  of  Mrs.  Stevens, 
is  not  sufficient  to  establish  title  by  adverse 
possession:  and  Mr.  Stevens  so  remained 
in  possession  through  that  entire  period, 
claiming  the  pr(^>erty  as  his  own,  and  then  at 
the  end  of  eight  years,  before  his  death. 


changed  the  property  back  In  his  own  name 
on  tiie  tax  books,  so  that  I  am  constrained 
to  find  as  matter  of  law  that  there  was  no 
acquisition  of  this  tract  of  land  by  Mrs.  Ste- 
vens during  the  lifetbne  of  Mr.  Stevens  by 
adverse  possession  as  in  her  favor  against 
him.  He  died,  as  aforesaid,  the  18th  Septem- 
ber, 1880,  having  previously  by  his  will  de- 
vised this  land  to  her  for  life,  and  at  her 
death  to  Nancy  Jones  absolutely.  The  testi- 
mony convinces  me,  and  I  so  find,  that  she 
knew  of  the  contents  of  her  husband's  will, 
had  it  read  to  her,  recognized  his  right  to 
devise  the  property,  and  accepted  it  as  de- 
vised to  her  for  life ;  and,  in  accordance  with 
the  law  on  the  subject,  she  being  the  life 
tenant  after  his  death,  she  returned  the  prop- 
erty in  her  own  name. 

"The  testimony  further  shows,  and  I  so 
find,  that  during  the  life  tenancy  of  this 
property,  which  she  had  so  accepted  as  afore- 
said under  the  will  of  her  husband,  she  de- 
clared that  at  her  deatti  this  property  was 
to  go,  according  to  the  terms  of  the  will  of 
her  husband,  to  the  defendant,  Nancy  Jones, 
thus  showing  that  she  recognized  that  she 
held  the  property  under  the  terms  of  the  will 
of  William  Stevens  and  by  virtue  of  it  alone. 
Mrs.  Nancy  Stevens  having,  as  found  as 
aforesaid,  taken  this  property  under  the  wHI 
of  her  husband,  and  having  recognized  it  as 
coming  to  her  in  that  way,  she,  being  a  life 
tenant,  cannot  under  the  law,  nor  can  those 
who  claim  under  her,  plead  adverse  posses- 
sion against  Mrs.  Nancy  Jones,  who  was  the 
remainderman  in  fee  simple  of  said  property 
under  said  wHl  of  William  Stevens.  It  is 
clear  that  adverse  possession  under  such  cir- 
cumstances cannot  be  pleaded  in  law  as 
against  a  remainderman.  Moseley  ▼.  Han- 
kinson,  25  8.  OL  018;  Rawls  ▼.  Johns,  54  Sw 
a  888,  82  8.  B.  451;  Bice  t.  Bamberg,  08 
8.  0.  608,  88  8.  B.  208. 

"There  is  nothing  in  the  facts  of  the  case 
which  go  to  show  tiiat  Mrs.  Stevens,  as  a 
life  tenant,  so  asserted  her  absolute  owner- 
ship of  the  property  as  to  amount  to  ouster  of 
Mrs.  Jones,  even  if  under  the  law  it  were 
possible  for  her  to  oust  her  remainderman. 
The  fact  that  she  took  a  deed  from  the  sink- 
ing fund  commission  on  the  12th  April,  1882, 
and  died  on  the  25th  December,  1802,  is  not 
sufficient  from  which  to  presume  an  ouster 
The  facts  in  this  case  show  that,  whilst  Mrs. 
Jones  knew  something  of  the  sale  back  in 
1876,  she  had  no  knowledge  or  information 
sufficient  to  put  her  on  Inquiry  which  would 
give  her  the  knowledge  that  Mrs.  Stevens 
had  obtained  title  from  the  sinking  fund  com- 
mission on  the  12th  April,  1882,  until  a  very 
few  months  before  her  mother's  death. 
Whilst  there  was  no  actual  notice  to  Mrs. 
Jones  of  this  fact,  from  which  any  circum- 
stances of  ouster  could  be  presumed,  neither 
did  she  have  constructive  notice  of  the  ex- 
istence of  such  a  deed,  for  the  reason  that 
it  was  not  recorded  in  the  office  of  the  clerk 
of  court  of  Aiken  county,  where  It  should 
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have  been  recorded  according  to  law,  Irat 
only  in  the  office  of  the  Secretary  of  State, 
and  there  1b  no  law  requiring  its  record  there, 
or  making  its  record  there  constructive  no- 
tice of  its  existence.  I  therefore  find  as 
matter  of  fact  and  law  that  there  Is  nothing 
In  the  testimony  to  divest  title  of  William 
Stevens  in  the  tract  of  land  in  question,  and 
that,  the  same  being  his,  he  had  the  right 
to  devise  the  same  by  his  will,  and  that,  he 
having  devised  the  same  by  said  will  to  his 
wife  for  life,  and  to  his  daughter,  Nancy 
Jones,  in  fee  simple  at  the  death  of  his  said 
wife,  and  Nancy  Stevens  having  departed 
this  life,  the  said  Nancy  Jones  is  the  owner 
in  fee  simple  of  said  tract  of  land,  and  enti- 
tled to  recover  the  same  from  the  plaintlUs  in 
this  action,  who  are  In  possession  thereof. 

"The  defendant,  Nancy  Jones,  by  her  an- 
swer claims  the  recovery  of  the  possession 
of  the  land  and  $500  damages  for  the  deten- 
tion thereof.  The  only  testimony  in  the  case 
on  the  subject  of  damages  is  the  testimony 
of  Joseph  Johnson,  one  of  the  executors 
and  a  plaintiff  In  this  action,  and  he  states 
that  for  the  year  1903,  after  the  executors 
took  possession,  they  received  $152  rent  for 
the  place.  It  seems  that  this  amount  of  rent 
did  not  cover  the  use  of  the  dwelling  house 
and  other  houses,  but  was  the  rent  for  the 
arable  lands  and  such  houses  as  the  tenant 
occupied.  This  amount  should  certainly  be 
paid  to  the  defendant  I  cannot  and  do  not 
pass  upon  her  right  as  to  any  damages  or 
rent  which  would  accrue  to  her  since  the 
commencement  of  this  action.  That  matter 
Is  left  without  prejudice  to  her  future  course 
as  to  the  same. 

^'Wheref ore  it  is  ordered,  adjudged,  and  de- 
creed that  the  defendant,  Nancy  Jones,  have 
Judgment  against  the  plaintiffs  in  this  action 
for  the  recovery  of  the  tract  of  land  de- 
scribed in  the  pleadings  and  described  here- 
tofore in  this  decree,  and  Judgment  for  the 
sum  of  $152  and  the  costs  of  this  action,  said 
costB  to  be  taxed  by  the  clerk  of  court  and 
to  be  entered  into  the  Judgment,  and  that  exe- 
cution do  issue  for  the  possession  of  the  said 
property,  for  the  money  given  as  damages  as 
aforesaid,  and  for  the  costs  of  this  action,  in 
favor  of  the  defendant  against  the  plaintiffs.'' 

Plaintiffs  appeal  on  following  exceptions: 

"(1)  Because  his  honor  erred  in  ordering, 
adjudging,  and  decreeing  as  follows:  That 
the  defendant,  Nancy  Jones,  do  have  Judg- 
ment against  the  plaintiffs  in  this  action  for 
the  recovery  of  the  tract  of  land  described  in 
the  pleadings  and  described  heretofore  in  this 
decree,  and  Judgment  for  the  sum  of  $152 
and  the  costs  of  this  action,  said  costs  to  be 
taxed  by  the  deik  of  court  and  to  be  entered 
Into  the  Judgment;  and  that  execution  do 
issue  for  the  possession  of  the  said  property^ 
for  money  given  as  damages  as  aforesaid, 
and  for  the  costs  of  this  action,  in  favor  of 
the  defendant  against  the  plaintiff;'  where- 
as, under  the  testimony  and  all  the  circum- 
stances In  the  case»  he  should  have  found  a 


decree  in  favor  of  the  plaintiffs  against  th# 
defendant  for  the  recovery  of  the  possession 
of  the  lands  described,  and  for  damages  and 
costs  of  the  action. 

*'(2)  Because  his  honor  erred  In  finding 
that  the  title  to  said  tract  or  parcel  of  land 
was  never  divested  by  the  tax  sale  in  1870,  or 
by  the  tax  title  from  the  sinking  fund  com- 
mission of  South  Carolina,  dated  12th  April, 
1892,  and  that  the  said  lands  passed  under 
the  last  will  and  testament  of  the  said  Wil- 
liam Stevens,  deceased;  whereas,  he  should 
have  found  that  the  title  of  William  Stevens 
was  divested  by  the  delinquent  land  sale,  9tli 
June,  1876,  that  the  said  lands  then  became 
forfeited  to  the  state  for  want  of  bidders, 
that  at  the  sale  thereof  as  forfeited  lands 
had  by  the  state  of  South  Carolina  Nancy 
Stevens  became  the  bidder,  that  she  complied 
with  the  terms  of  said  sale,  that  thereafter 
the  said  state  held  the  legal  title  to  said 
lands  in  trust  for  Nancy  Stevens,  she  having 
the  equitable  title  thereto,  that  upon  taking 
the  title  from  the  sinking  fund  commission, 
on  the  12th  April,  1892,  the  fee  was  vested 
In  Mrs.  Nancy  Stevens,  and  that  the  said 
lands  passed  under  her  will  at  the  date  of 
her  death,  25th  December,  1902. 

'*(8)  Because  his  honor  erred  in  finding 
and  holding  as  a  matter  of  law  that  the  deed 
of  the  sinking  fund  commission,  dated  April 
12,  1892,  is  null  and  void. 

"(4)  Because  his  honor  erred  In  holding 
that  when  a  party  interposes  a  forfeited 
land  title,  Just  such  as  this,  *the  burden  is 
upon  him  to  show  that  every  prerequisite 
previous  to  the  same,  and  to  the  giving  of 
the  title  as  required  by  law,  has  been  carried 
out,  and  that  if  such  steps  were  not  showed, 
the  sale  must  fall*;  whereas,  from  all  the 
facts  and  circumstances  in  the  present  case, 
he  should  have  found  that  the  burden  of 
proof  as  to  defects  is  on  the  party  attadcing 
the  tax  deed,  which  in  this  case  was  the  de- 
fendant 

'^(5)  Because  his  honor  erred  in  holding 
that  under  the  facts  and  circumstances  of 
this  case,  as  a  matter  of  law  and  fact  the 
lands  in  question  'never  became  delinquent' 
and  'that  the  attempted  sale  thereof  by  the 
auditor  was  null  and  void.' 

"(6)  Because  his  honor  erred  in  holding 
as  matter  of  law  that  when  the  lands  were 
sold  in  1876  as  forfeited  lands,  no  deed  was 
made  until  after  the  death  of  William  Ste- 
vens (April  12,  1892),  and  then  only  by  the 
sinking  fund  commission,  and  that  there  is 
no  authority  whatsoever  for  the  sinking 
fund  commission  to  make  a  deed  of  lands 
which  were  forfeited  to  the  state  in  1876, 
and  that  the  said  deed  should  have  been 
made  by  the  auditor,  and  that  on  this  ground 
the  deed  of  the  sinking  fund  commission, 
made  in  1892,  is  null  and  void. 

"(7)  Because  his  honor  erred  in  holding 
that  William  Stevens,  the  defaulting  tax- 
payer, was  the  owner  of  personal  property 
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more  than  was  requisite  to  pay  the  taxes 
assessed  upon  said  lands,  and  that  his  wife 
was  cognizant  of  this  fact,  and  that  this  per- 
sonalty, under  the  facts  and  circumstances 
here,  should  have  been  exhausted  before  go- 
ing upon  the  lands,  and  that  this  is  suflBcient 
under  the  authorities  to  declare  that  the 
land  never  became  delinquent,  and  that  the 
sale  thereof  by  the  auditor  was  null  and  void. 

••(8)  Because  his  honor  erred  in  holding 
that  William  Stevens  was  not  estopped  by 
his  acts  and  conduct  from  denying  that  the 
lands,  after  the  forfeited  land  sale,  passed' 
to  his  wife,  Nancy  Stevens,  and  that  there 
is  no  proof  that  she  complied  with  her  bid 
at  the  forfeited  land  sale;  whereas,  he 
should  have  found  and  held  that  from  the 
facts  and  testimony  the  presumption  of  law 
and  facts-  was  that  she  did  comply  with  her 
bid  at  said  sale,  that  William  Stevens  by 
his  conduct  and  acts  was  estopped  from 
denying  that  said  lands  passed  to  his  wife 
at  the  forfeited  land  sale,  and  the  same 
passed  under  her  will  to  the  devisees  therein 
named,  and  was  no  longer  the  property  of 
the  husband  and  subject  to  his  will. 

''(0)  Because  his  honor  erred  in  finding 
as  matter  of  law,  from  the  testimony  in  the 
cause,  *that  Mr.  Stevens  undertook  the 
scheme  of  transferring  the  title  to  this  prop- 
erty to  his  wife,  in  order  to  avoid  the  pay- 
ment of  what  is  called  in  the  testimony  the 
"Warren  Wallace  &  Co.  Debt,"  and,  when  he 
was  satisfied  that  he  would  not  be  pushed 
further  by  that  matter,  he  failed  to  consum- 
mate this  tax  sale  by  afterwards  taking  a 
title  from  the  auditor.  Hence  it  is  clear 
that  Mrs.  Stevens,  as  she  got  no  tax  title 
from  the  sinking  fund  commission  until  after 
the  death  of  Mr.  Stevens,  to  wit,  until  the 
12th  April,  1892,  when  she  acquired  the  title 
from  the  sinking  fund  commission,  had  no 
color  of  title  whatever  upon  which  to  base 
the  claim  of  adverse  possession,  or  even  to 
begin  such  a  claim.  Besides  that,  the  testi- 
mony clearly  shows  that  there  was  no  change 
of  possession  made  at  the  homestead.  The 
old  folks  went  on  together.  Just  as  they  were 
before,  as  man  and  wife,  and  there  was  no 
assertion  of  ownership  to  the  world  by  Mrs. 
Stevens  that  she  had  become  the  owner  of 
the  property  and  that  Mr.  Stevens  was  no 
longer  the  owner.  The  mere  fact  that  for 
eight  years,  as  shown  by  Auditor  Wise,  the 
property  was  listed  for  taxes  in  the  name  of 
Mrs.  Stevens,  is  not  sufficient  to  establish 
title  by  adverse  possession ;  and  Mr.  Stevens 
so  remaining  in  possession  through  the  en- 
tire period,  claiming  the  property  as  his  own, 
and  then  at  the  end  of  eight  years,  before 
his  death,  changed  the  property  back  in  his 
own  name  on  the  tax  book,  so  that  I  am 
constrained  to  find  as  a  matter  of  law  that 
there  was  no  acquisition  of  this  tract  of 
land  by  Mrs.  Stevens  during  the  lifetime  of 
Mr.  Stevens  by  adverse  possession  as  in  her 
favor  against  him' — whereas,  he  should  have 


found  from  the  facts  and  circumstances  Just 
to  the  contrary,  and  as  a  matter  of  law  that 
Mrs.  Stevens  had  good  color  of  title  to  said 
lands  upon  whidi  to  base  the  claim  of  ad- 
verse possession,  and  that  during  the  life- 
time of  her  husband  she  did  acquire  a  title 
to  said  lands  by  adverse  possession,  and  that 
the  tax  sales  and  the  conveyance  received 
thereafter  from  the  sinking  fund  commission 
were  not  directly  attacked  for  fraud  in  the 
answer  of  the  defendant,  and  could  not  on 
this  ground  be  attacked  collaterally. 

"(10)  Because  his  honor  erred  in  finding 
that  Mrs.  Stevens  was  a  life  tenant  under 
the  will  of  her  husband  in  these  lands,  and 
that  'she  declared  that  at  her  death  this 
property  was  to  go  according  to  the  terms 
of  his  will  to  the  defendant,'  thus  recogni- 
zing that  she  held  the  said  property  under  the 
terms  of  the  will  of  her  husband  and  by  vir- 
tue of  the  same  alone,  and  that  'Mrs.  Nancy 
Stevens,  having,  as  is  found  as  aforesaid, 
taken  this  property  under  the  vrill  of  her 
husband,  and  having  recognized  it  as  coming 
to  her  in  that  way,  she,  being  a  life  tenant, 
cannot  under  the  law  forego  those  who  claim 
under  her,  and  plead  adverse  possession 
against  Mrs.  Nancy  Jones,  who  was  the  re- 
mainderman in  fee  simple  of  the  property, 
under  such  will  of  William  Stevens';  said 
finding  and  conclusion  being  contrary  to  the 
facts  and  circumstances  and  the  law  appli- 
cable to  the  case. 

"(11)  Because  bis  honor  erred  In  holding 
and  finding  as  follows:  'There  la  nothing 
in  the  facts  of  the  case  which  go  to  show  that 
Mrs.  Stevens  as  a  life  tenant  so  asserted  her 
absolute  ownership  of  the  property  as  to 
amount  to  ouster  of  Mrs.  Jones,  even  though 
under  the  law  it  were  possible  for  her  to  oust 
her  remainderman.  The  fact  that  she  took 
a  deed  from  the  sinking  fund  commission  on 
the  12th  April,  1892,  and  died  on  the  25th 
December,  1902,  is  not  sufficient  from  which 
to  presume  ouster.  The  facts  in  this  case 
show  that,  whilst  Mrs.  Jones  knew  nothing  of 
the  sale  back  in  1876,  she  had  not  knowledge, 
or  information  sufficient  to  put  her  on  in- 
quiry which  would  give  her  the  knowledge, 
that  Mrs.  Stevens  had  obtained  title  from  the 
sinking  fund  commission  on  the  12th  April, 
1892,  until  a  very  few  months  before  her 
mother's  death,  whilst  there  was  no  actual 
notice  to  Mrs-  Jones  of  this  fact  from  which 
any  circumstances  of  ouster  can  be  presum- 
ed; neither  did  she  have  constructive  notice 
of  the  existence  of  such  a  deed,  for  the  reason 
that  it  was  not  recorded  in  the  <^ce  of  the 
clerk  of  the  court  of  Aiken  county,  where 
it  should  have  been  recorded  according  to  law, 
but  only  in  the  office  of  the  Secretary  of 
State,  and  there  is  no  law  requiring  its  rec- 
GPd  there  or  making  its  record  there  con- 
structive notice  of  its  existence.  I  therefore 
find  as  matter  of  fact  and  law  that  there  is 
nothing  in  the  testimony  to  divest  the  title 
of  William  Stevens  In  the  tract  of  land  In 
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Question,  and  that,  the  same  being  bis,  he 
bad  the  right  to  devise  the  same  by  his  will, 
and  that,  he  having  devised  the  same  by  said 
will  to  his  wife  for  life,  and  to  his  daughter, 
Nancy  Jones,  in  fee  simple  at  the  death  of 
his  said  wife,  and  Nancy  Stevens  having 
departed  this  life,  the  said  Nancy  Jones  is 
the  owner  in  fee  simple  of  said  tract  of  land, 
and  entitled  to  recover  the  same  from  the 
plaintiffs  in  this  action,  who  are  in  posses- 
sion thereof — ^whereas,  be  should  have 
found  from  the  testimony,  even  if  Nancy  Ste- 
vens took  the  lands  In  question  under  the  will 
of  her  husband  and  became  a  life  tenant  there- 
under, that  there  were  circumstances  from 
which  an  ouster  could  be  presumed ;  that  the 
defendant  did  have  constructive  notice  of  the 
existence  of  the  deed,  dated  12th  April,  1892, 
from  the  sinking  fund  commission  to  Mrs. 
Nancy  Stevens;  that  the  knowledge  and 
information  of  Mrs.  Jones  were  sufficient  to 
put  her  upon  the  inquiry  that  the  deed,  being 
a  patent  or  grant  from  the  state  for  forfeited 
lands  sold  and  conveyed  by  the  sinking  fund 
commission  in  1892,  was  properly  executed 
and  recorded  in  the  Secretary  of  State's 
office,  and  did  operate  as  constructive  notice 
of  the  dalm  of  Mrs.  Stevens  to  said  land, 
and  did  amount  to  ouster  of  Mrs.  Jones; 
and  the  circuit  judge  should  have  concluded 
that  12  years  under  said  claim  and  ouster 
gave  Mrs.  Nancy  Stevens  a  good  title  in  fee 
to  said  lands  by  adverse  possession,  and  that 
at  her  death  the  same  passed  under  her  will, 
and  that,  she  being  the  owner  thereof  at  the 
time  her  said  will  took  effect,  the  same 
should  be  distributed  thereunder  and  accord- 
ing to  its  terms. 

''(12)  Because  his  honor  erred  in  finding 
that  Joseph  Johnson,  as  one  of  the  executors, 
received  for  the  year  1903,  after  the  execu- 
tors took  possession  of  the  premises,  for  rent 
of  Md  lands,  the  sum  of  $152,  and  that  this 
amount  should  be  paid  to  the  defendant  by 
way  of  damages,  and  in  decreeing  for  her 
said  sum,  and  that  the  right  to  damages  for 
said  rents  since  the  commencement  of  this 
action  are  left  without  prejudice  to  her 
future  cause  for  the  same ;  whereas,  he  should 
have  found  that  the  defendant,  not  being 
entitled  to  the  possession  of  the  said  premises, 
was  not  entitled  to  any  damages  whatsoever. 

''(18)  Because  his  honor  erred  in  not  find- 
ing and  holding  that  under  all  the  facts  and 
circumstances  of  this  case  Mrs.  Nancy  Ste- 
vens acquired  a  good  and  valid  title  to  said 
lands,  by  virtue  of  the  tax  sales  and  convey- 
ance of  the  sinking  fund  commission  afore- 
said, by  adverse  possession  thereof  for  more 
than  12  years  under  a  claim  of  right,  and  that 
her  title  to  said  premises  could  not  be  at- 
tacked collaterally,  but  only  in  and  by  a  di- 
rect proceeding  for  that  purpose. 

"(14)  Because  his  honor  erred  in  finding 
and  holding  that  the  said  lands  passed  under 
the  win  of  William  Stevens  to  his  wife, 
Nancy  Stevens,  for  life,  and  at  her  death  the 

*«ndant,  Nancy  Jones,  was  entitled  to  the 


possession  thereof  in  fee,  and  to  damages  for 
withholding  the  possession  thereof,  and  by 
rendering  judgment  in  her  favor  for  posses- 
sion, damages,  and  costs. 

"(16)  Because  his  honor  erred  in  finding 
and  holding  that  the  plaintiffs  were  not  en- 
titled to  have  the  said  lands  distributed  under 
the  will  of  Mrs.  Nancy  Stevens  as  prayed  for 
in  this  complaint,  the  burden  of  proof  being 
on  the  defendant  to  show  that  the  said  Nancy 
Stevens  did  not  acquire  a  good  and  valid 
title  to  said  lands  under  the  tax  sales  for 
delinquent  and  forfeited  lands  and  the  con- 
veyance inade  to  her  by  the  sinking  fund 
commission  in  1892;  the  said  commission 
at  that  time  being  vested  with  the  fee  in  all 
lands  forfeited  to  the  state  for  want  of  bid- 
ders, and  alone  entitled  to  convey  the  same 
to  purchasers  at  forfeited  tax  sal^  in  1892, 
and  the  recitals  in  the  said  deed  showing 
that  the  said  Nancy  Stevens  had  fully  com- 
plied with  terms  of  said  sale,  and  the  proof 
being  before  the  court  that  the  sale  had  tot 
good  cause  been  postponed  by  the  propw 
authorities   dntil   the   1st  Dec^nber,    1870. 

"(16)  Because  his  honor  erred,  after  find- 
ing as  a  matter  of  fact  that  Will  Stevens 
undertook  the  scheme  of  a  tax  sale  to  de- 
fraud his  creditor,  Warren  Wallace  &  Co.. 
in  not  holding  that,  as  William  Stevens  un- 
dertook the  scheme  of  defrauding  his  creditors 
by  the  tax  sale  of  1870,  he  tointed  his  hands 
with  fraud,  and  therefore  neither  he,  nor 
Mrs-  Jones  claiming  under  him,  can  be  allow- 
ed to  attack  the  validity  of  that  sale  in  tills 
action;  for  'he  who  comes  into  equity  must 
come  in  with  clean  hands,'  and,  not  having 
done  so,  no  relief  should  be  granted  to  the 
defendant  by  holding  that  William  Stevens 
was  not  divested  of  his  title  by  that  tax  sale." 

Croft  ft  Salley  and  Jas.  F.  Izlar,  for  ap- 
pellants. Hendersons  and  BL  F.  Strother. 
for  respondent 

GABT,  A.  J.  The  plalntUTS  brought  this 
action  to  set  aside  a  deed  executed  on  the 
17th  of  September,  1902,  by  Mrs.  Nancy 
Stevens  to  the  defendant;  on  the  ground  that 
Mrs.  Stevens  did  not  have  mental  capacity  to 
make  said  deed.  The  answer  of  the  defend- 
ant raised  an  issue  of  title.  She  alleged  that 
independently  of  said  deed  she  was  the  l^^al 
owner  of  the  land  under  the  will  of  her  fa- 
ther, William  Stevens,  by  which  he  devised  the 
land  to  her  in  remainder.  His  honor  the 
circuit  judge  rendered  a  decree,  in  which  he 
held  that  the  deed  was  null  and  void,  but 
that  the  defendant  was  the  owner  of  the  land 
in  fee.  The  facts  are  fully  stated  in  the 
decree,  which,  together  with  the  appellants' 
exceptions,  will  be  set  out  in  the  report  of  the 
case- 

1.  The  appellants'  attorneys  contend  that 
the  issues  are  only  equitable,  and  In  any 
event  that  the  findings  of  fact  by  the  circuit 
judge  can  be  reviewed  by  this  court  The 
defendant  in  her  answer  specifically  denies 
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that  Mn.  Nancy  Sterens  during  her  lifetime 
had  legal  title  to  and  was  seised  and  possess- 
ed In  fee  thereof.  She  also  set  np  the  fol- 
lowing defense:  '^his  defendant  alleges 
that  she  is  the  legal  owner  in  fee  simple  of 
the  land  described  in  the  complaint,  and  that 
the  plaintiffs  in  this  action  have  taken  pos- 
session of  said  tract  of  land  and  withhold 
the  same  from  this  defendant,  who  is  the 
legal  owner  thereof/'  This  was  sufficient 
to  raise  the  legal  issue  of  title.  Bank  t. 
Peterkin,  62  S.  O.  286,  S.  E.  540,  68  Am. 
St  R^.  900;  Gorbett  v.  Fogle,  51  S.  E.  884. 
The  following  cases  show  conclusively  that 
the  findings  of  fact  pertaining  to  the  issue  of 
title  cannot  be  reviewed  by  this  court  John- 
son V.  Johnson,  44  S.  a  864,  22  S.  E.  419; 
Peoples  V.  Warren,  61  S.  0.  660,  29  8.  E. 
659;  Garvin  v.  Garvin,  65  S.  0.  860,  88  S.  B. 
468;  Gorbett  v.  Fogle,  61  S.  E.  884^ 

2.  We  will  first  consider  the  exceptions 
assigning  error  on  the  part  of  the  circuit 
Judge  in  ruling  that  the  failure  to  proceed 
against  the  personal  property  for  the  non- 
payment of  the  taxes  before  offering  the 
lands  for  sale  as  delinquent  was  a  fatal 
defect,  which  rendered  null  and  void  the  deed 
executed  by  the  sinking  fund  commission  to 
Mrs.  Nancy  Stevens.  A  similar  question 
arose  in  the  case  of  Ebaugh  v.  MuUlnax,  84 
S.  G.  864,  874,  876,  18  S.  B.  618.  After  quot- 
ing sections  9  and  10  of  the  act  of  1880  (17 
St  at  Large,  p.  880),  under  which  the  tax 
in  that  case  was  levied,  the  court  uses  this 
language:  ''From  an  examination  of  those 
two 'sections  it  seems  to  us  that  before  any 
real  estate  can  be  sold  at  a  delinquent  land 
sale,  besides  other  requirements  which  need 
not  be  mentioned  here,  as  it  is  conceded  that 
all  the  other  requirements  were  complied 
with,  an  unsuccessful  effort  must  have  been 
made  to  enforce  the  payment  of  the  taxes 
on  the  land  by  distress  and  sale  of  the  per- 
sonal property  of  the  defaulting  taxpayer; 
and  this  can  be  best  evidenced  by  issuing  an 
execution  against  the  personal  property  and 
showing  that  it  had  been  returned  nulla 
bona."  Further  on  the  court  says:  '*It 
seems  to  us  that  the  true  construction  of 
the  ninth  section  of  the  act  Is  that  when 
taxes  upon  any  property,  either  real  or  per- 
sonal, are  unpaid  on  the  day  appointed  for 
that  purpose,  the  county  treasurer  must  first 
proceed  to  enforce  payment  by  distress,  and, 
If  that  mode  proves  unavailing  by  a  day 
spedfled,  then,  and  not  before,  the  land  may 
be  placed  on  the  delinquent  land  list  and 
disposed  of  as  provided  by  law,  and  that  the 
purpose  of  section  10  was  to  declare  what 
kind  of  property — personal  property— should 
be  liable  to  distress  and  sale  for  the  nonpay- 
ment of  taxes,  whether  assessed  upon  either 
real  or  personal  property.  The  scheme  of  the 
tax  laws  seems  to  be  that  in  enforcing  the 
payment  of  taxes  upon  any  species  of  prop- 
erty the  personal  property  of  the  defaulting 
taxpayer  must  first  be  exhausted  before  the 


sovereign  right  to  sell  the  land— perhaps  the 
homestead— can  be  exercised.'*  The  court,  in 
Gurtls  V.  Benneker,  84S.  a468,496,18S.B. 
664^  construing  statutory  provisions  stanilar 
to  those  in  the  present  ease,  thus  states  the 
principle:  "It  only  remains  to  consider  the 
question  as  to  the  tax  title.  It  being  conceded 
that  no  execution  or  distress  warrant  bad  ever 
been  issued  to  enforce  payment  of  the  taxes  in 
arrear  out  of  the  personal  property  of  the 
taxpayer,  we  think  the  question  is  concluded 
by  our  decision  in  Ebaugh  v.  Mullinax,  84  S. 
a  864,  18  8.  B.  618,  and  we  refer  to  that 
case  for  the  reasons  upon  which  we  rest  our 
conclusion.  It  is  true  that  in  that  case  the 
question  arose  out  of  the  failure  to  pay  the 
taxes  for  the  year  1880,  while  here  the  taxes 
in  arrear  were  those  for  the  year  1877 ;  but, 
as  it  is  conceded  that  the  terms  of  the  two 
acts  under  which  the  taxes  for  those  two 
years  were  levied  are  identical,  so  far  as 
this  matter  is  concerned,  the  reasoning  in 
that  case  is  applicable  here.  Without  con- 
sidering any  of  the  other  alleged  defects 
In  the  tax  title,  we  think  the  failure  to  issue 
the  execution  against  personal  property  was 
fatal."  These  authorities  are  conclusive  of 
the  question  under  consideration. 

8.  We  will  next  consider  the  question 
whether  the  circuit  Judge  erred  in  ruling 
that  William  Stevens  was  not  estopped  by 
bis  conduct  in  bidding  off  the  prc^)erty  in 
the  name  of  his  wife.  If,  when  he  bid  off 
the  property  as  aforesaid,  the  proceedings 
under  which  is  was  exposed  for  sale  had  not 
been  fatally  defective,  she  would  have  ac- 
quired an  equitable  right  paramount  to  his 
title,  and  the  deed  executed  by  the  sinking 
fund  commission  would  have  had  relation 
bade  to  the  time  of  the  bid,  although  William 
Stevens  had  |n  the  meantime  died.  Further- 
more, if  William  Stevens  had  by  his  conduct 
induced  action  on  the  part  of  Mrs.  Nancy 
Stevens,  by  which  she  incurred  the  expendi- 
ture of  money,  or  by  which  she  changed  her 
position  to  the  prejudice  of  her  rights,  he 
would  have  been  estopped  from  asserting  his 
title  against  her  rights.  But  the  circuit 
Judge  finds  '*that  there  is  no  proof  whatso- 
ever that  her  money  was  paid,  and  the  proof 
to  the  contrary  is  that  he  paid  the  money, 
and  there  is  no  pretense  of  proof  that  she, 
because  of  what  was  done  at  that  sale, 
changed  her  position  in  any  way,  or  went  to 
any  expenses  or  expenditure  because  of  the 
act  which  is  claimed  as  an  estoppel  against 
William  Stevens ;  nor  is  there  any  proof  that 
she  was  prejudiced  in  any  other  way  thereby. 
*  *  *"  He  also  finds  that  Mrs.  Stevens 
was  cognizant  of  the  fact  that  William  Stev- 
ens was  the  owner  of  personal  property 
which  was  more  than  suffldent  to  pay  the 
taxes  on  the  land.  Under  these  circumstan- 
ces, the  doctrine  of  estc^pel  cannot  be  in- 
voked. 

4.  If  William  Stevens  was  instrumental 
in  having  the  land  offered  for  sale  as  delln- 
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quent,  with  the  intention  of  hindering  the 
enforcement  of  a  Judgment  recovered  against 
him,  and  the  deed  had  been  made  during  his 
lifetime,  quite  a  different  question  would  be 
presented  from  that  under  consideration.  In 
that  case  he  would  not  have  had  the  right  to 
the  aid  of  the  court  in  the  exercise  of  its 
chancery  powers  to  set  aside  the  deed,  but  equi- 
ty would  have  left  the  parties  where  it  found 
them — with  the  legal  title  to  the  land  in 
Mrs.  Stevens.  The  rights  of  the  parties 
must  be  determined  as  they  existed  at  the 
time  of  his  death,  at  which  time  the  legal  title 
was  in  him.  Mrs.  Stevens  could  not  then 
have  asserted  her  equitable  right  against 
him,  because  the  proceedings  under  which 
the  land  was  offered  for  sale  were  fatally 
defective.  Even  in  that  case,  if  the  deed  had 
been  made  during  his  lifetime.  It  might  be 
said  that  the  deed  was  in  effect  his  act, 
under  and  by  virtue  of  the  power  conferred 
by  him  on  the  officers  of  the  law,  or  he 
might  have  ratified  the  sale.  But  the  deed 
executed  after  his  death  could  not  be  re- 
ferred to  the  proceedings  under  which  the 
land  was  sold,  because  they  were  fatally 
defective.  Nor  could  it  be  referred  to  the 
power  conferred  by  William  Stevens  on  the 
officers  of  the  law,  because,  if  there  was  such 
a  power,  it  was  revoked  by  his  death.  John- 
son V.  Johnson,  27  S.  G.  309,  3  S.  E.  606,  13 
Am.  St  Rep.  036 ;  Givens  v.  Garroll,  40  S.  a 
413,  18  S.  E.  1030,  42  Am.  St  Rep.  889; 
WllUams  V.  Washington,  40  S.  G.  457,  19  a 
a  1. 

These  conclusions  practically  dispose  of 
all  questions  presented  by  the  exceptions 
that  are  properly  before  this  court  for  con- 
sideration. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(104  Va.  86«) 

PRUDENTIAL  PIRB  INS.  CO.  v.  ALLEY. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

14,  1905.) 

1.  INSXTBANCE  —  StIPXTLATIONS     IH     POLICY  — 

Warranties. 
A  stipulation  in  a  policy  insuring  a  stock  of 
merchandise,  requiring  the  assured  to  make 
periodical  inventories,  to  keep  books,  and  to  keep 
the  inventories  and  books  in  a  fireproof  safe  at 
night,  or  the  policy  shall  be  void,  is  a  warranty, 
and  a  compliance  therewith  is  a  condition  pre- 
cedent to  a  recovery  for  a  loss ;  Va.  Code  1904,  p. 
1706,  S  3344a,  providing  that  no  answer  to  in* 
terrogatorles  made  by  an  applicant  for  a  policy 
shall  bar  a  recovery  thereon  by  reason  of  any 
warranty  in  the  application,  unless  the  answer 
was  willfully  false,  not  applying  to  the  stipula- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent.  Dig.  Insurance,  $  853.] 

2.  Same  — Stock    of    Goods  —  Keeping    or 

BoOKft—COMPLIANCE. 

A  stipulation  in  a  policy  insuring  a  stock 
of  merchandise,  requiring  the  assured  to  keep 
books  showing  a  record  of  the  basiness  trans^ 
acted,  inclading  purchases,  sales,  and  shipments 
for  cash  and  credit,  is  complied  with  by  the 
assured  keeping  books  so  that,  with   the  as^ 


sistanoe  of  those  who  kept  them,  the  amount 
of  the  purchases  and  sales  could  he  ascertained 
and  cash  transactions  distinguished  from  credit 
transactions. 

[Ed.  Note. — For  cases  in  point,  see  voL  2S, 
Cent.  Dig.  Insurance,  S  853.] 

8.  Same— Inventories  of  Goods  Insured^ 
Compliance. 
A  policy  insuring  a  stock  of  merchandise 
required  the  assured  to  take  periodical  inven- 
tories, and,  unless  an  inventory  had  been  taken 
within  a  year  prior  to  the  date  of  the  policy, 
one  should  be  taken  within  30  days  of  the  is- 
suance of  Che  policy.  The  assured  took  an  in- 
ventory of  his  stock  June  10th.  Subsequently 
he  shipped  the  goods  to  another  town  and  com- 
menced business  there,  and  the  policy  was 
issued  June  25th,  insuring  the  goods  and  the 
building  in  which  they  were  placed.  The  inven- 
tory embraced  articles  not  shipped  to  the  new 
place  of  business,  but  these  were  accounted  for 
as  if  sold  for  cash.  Held,  that  the  inventory 
sufficiently  complied  with  the  policy. 

4.  Same— Books  of  Account— Sufficiency. 

A  policy  insuring  a  stock  of  merchandise 
required  the  assured  to  keep  books  presenting  a 
record  of  the  business  transactea,  including 
purchases,  sales,  and  shipments,  both  for  cash 
and  credit.  The  book  of  purchases  kept  by  the 
assured  did  not  give  an  itemized  statement  of 
goods  purchased,  but  showed  the  amount  of  each 
bill  of  goods  purchased,  when,  and  from  whom. 
The  book  of  sales  did  not  give  an  itemized  state- 
ment of  goods  sold,  but  gave,  with  exceptions 
explained,  the  amount  of  each  day's  sales.  No 
goods  were  authorized  to  be  sold  on  credit,  and 
such  goods  as  were  sold  without  being  paid  for 
were  treated  as  cash  sales  on  the  book  and  ac- 
counted for  as  cash  by  the  clerk  making  the  sale. 
Held,  that  the  books  sufficiently  complied  with 
the  policy. 

5.  Same— Increase  or  Bisk— Qttbstion   fob 
Jury. 

Whether  the  erection  of  a  building  near  the 
storehouse  of  assured  was  an  additional  risk 
was  for  the  jury,  and  was  not  a  question  to  de- 
termine which  expert  knowledge  was  proper. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  §  1741.] 

6.  Same — ^AcnoK  on  Policy — Evidencb — ^Ai>- 

MISSIBIUTY. 

Where,  In  an  action  on  a  policy  Insuring 
a  stock  of  merchandise,  the  insurer  alleged  that 
the  assured  was  guilty  of  fraud  In  procuring 
the  policy  and  of  false  swearing  after  a  loss,  it 
was  not  error  to  permit  witnesses  to  testify  as 
to  the  value  of  the  goods  destroyed,  based  on 
what  they  saw  in  the  storehouse. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent  Dig.  Insurance,  §  1685.] 

7.  Same— Agents— Declarations. 

In  an  action  on  a  fire  policy  it  was  shown 
that  an  insurance  agency  was  an  agent  of  the 
insurer  and  was  authorized  to  issue  policies.  A 
third  person  was  furnished  with  blank  applica- 
tions by  the  agency  and  solicited  insurance  for 
it,  and  represented  to  the  assured  that  he  was 
working  for  the  agency  and  Induced  him  to  take 
out  the  policy  afterwards  issued  by  the  agency. 
He  was  authorized  to  deliver  i>olicies  and  collect 
premiums  issued  on  applications  procured  by 
him  and  accepted  by  the  agency.  It  did  not  ap- 
pear that  he  procured  Insurance  for  other 
agencies.  Held,  that  he  was  an  agent  of  the 
insurer,  rendering  declarations  made  by  him  ad- 
missible in  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Gent  Dig.  Insurance,  §§  116, 119.] 

8.  Evidencb — Varying  Insurance  Policy  bt 
Parol. 

A  policy  described  the  building  insured  as 
*'one-8tory   frame    *    *    *    building  and  addi* 
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tion.**  When  the  policy  was  issued  no  addi- 
tion existed.  The  assured  informed  the  solicit-' 
ing  agent  that  he  wished  to  extend  the  building, 
and  the  agent  fixed  the  value  on  the  building, 
including  the  addition  which  was  to  be  erected. 
Heldf  that  parol  evidence  of  the  value  of  the 
building  after  the  addition  had  been  completed 
was  admissible  in  an  action  on  the  policy  for  a 
loss  occurring  after  the  completion  of  the  addi- 
tion. 

9.  iNsunANCB — Proof  of  Loss — Sufficiency. 
Where  a  stock  of  merchandise  Insured  was 
totally  destroyed,  proof  of  loss,  though  failing  to 
give  the  cash  value  of  each  item  insured  and  the 
amount  of  the  loss  thereon,  as  required  by  the 
policy,  was  sufficlenL 

Appeal  from  Circuit  Court,  Wise  County. 

Action  by  J.  J.  Alley  against  the  Pruden- 
tial Fire  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Henry  &  Graham  and  Geo.  W.  St  Clair,  for 
appellant  Irvine  k  Sl^np  and  W.  S.  Cox, 
for  appellee. 

BUCHANAN,  J.  This  action  was  institut- 
ed to  recover  tbe  amount  alleged  to  be  due 
upon  a  fire  insurance  policy  issued  by  the 
Ilrudential  Fire  Insurance  Company,  cover- 
ing such  losses  as  might  be  sustained  by  the 
Insured,  J.  J.  Alley,  in  consequence  of  tbe  de- 
struction by  fire  of  his  storehouse  and  a  stock 
of  goods  in  the  town  of  Appalachia. 

Immediately  prior  to  the  time  tbe  policy 
sued  on  was  issued,  tbe  insured  was  doing 
business  as  a  merchant  in  Gate  City,  in  Scott 
county,  but  was  about  to  remove  his  stock  of 
goods  into  a  storehouse  in  Appalachia,  in 
Wise  county.  Before  moving  the  stock  of 
goods  from  Gate  City  to  Appalachia,  the  In- 
sured took  an  inventory  of  his  stock,  complet- 
ing the  Inventory  on  the  10th  of  June,  1908. 
He  then  shipped  the  goods  to  Appalachia,  ex- 
cept a  few  articles,  and  commenced  business 
there  on  June  IStii.  On  the  25tb  day  of  that 
month  the  policy  sued  on  was  issued.  On  the 
29th  of  the  same  month  a  permit  was  issued, 
authorizing  the  insured  to  make  an  addition 
to  the  building  insured.  Business  was  con- 
ducted there  until  the  morning  of  January  1, 
1904,  when  the  storehouse  and  Its  contents 
were  destroyed  by  flra 

The  policy  contained  what  is  known  as  the 
^iron-safe  clause,"  which  is  as  follows: 

''Warranty  to  Ke^  Books  and  Inventories, 
and  to  Produce  Them  in  Case  of  Loss. 

''Iron  Safe  Clause. 

'TThe  following  covenant  and  warranty  is 
hereby  made  a  part  of  this  policy : 

"(1)  The  assured  will  take  a  complete 
itemized  inventory  of  stock  t>n  hand  at  least 
once  in  each  calendar  year,  and,  unless  such 
inventory  has  been  taken  vHthin  12  calendar 
months  prior  to  the  date  of  this  policy,  one 
shall  be  taken  in  detail  within  80  days  of 
issuance  of  this  policy,  or  this  policy  shall 
be  null  and  void  from  such  date,  and  upon 
demand  of  the  assured  the  unearned  pre* 
mium  from  such  date  shall  be  returned. 

'*(2)  The  assured  will  keep  a  set  of  books 


which  shall  clearly  and  plainly  present  a 
complete  record  of  the  business  transacted, 
including  all  purchases,  sales,  and  shipments, 
both  for  cash  and  credit,  from  date  of  inven- 
tory as  provided  for  in  the  first  section  of 
this  clause,  and  during  the  continuance  of 
this  policy. 

'*(3)  The  assured  will  keep  such  books  and 
Inventory,  and  also  the  last  preceding  inven- 
tory, if  such  has  been  taken,  securely  locked 
in  a  fireproof  safe  at  night,  and  at  all  times 
when  the  building  mentioned  in  this  policy  is 
not  actually  open  for  business ;  or,  failing  in 
this,  the  assured  will  keep  such  books  and  in- 
ventories in  some  place  not  exposed  to  fire 
which  would  destroy  the  aforesaid  building. 

*'In  the  event  of  failure  to  produce  such  set 
of  books  and  inventories  for  inspection  of 
this  company,  this  policy  shall  become  null 
and  void,  and  such  failure  shall  constitute  a 
perpetual  bar  to  any  recovery  thereon." 

One  of  the  defenses  relied  on  by  the  Insur- 
ance company  was  that  the  terms  and  condi- 
tions contained  in  that  clause  had  not  been 
kept  and  performed  by  the  insured.  To  sus- 
tain his  contention  that  he  had  complied  with 
the  iron-safe  clause  the  insured  introdueed 
in  evidence,  over  the  insurance  company's  ob- 
jection, the  inventory  taken  at  Gate  City,  re- 
ferred to  above,  two  books,  one  to  show  the 
purchases  and  the  other  the  sales  made  by  the 
Insured  while  doing  business  at  Appalachia, 
and  certain  witnesses  to  explain  the  mannet 
of  keeping  the  books.  The  objection  made  to 
the  inventory  introduced  was  that  it  was 
taken  before  tbe  goods  went  into  the  building 
at  Appalachia,  that  no  complete  inventory  of 
the  stock  of  goods  insured  was  ever  taken, 
and  that  the  inventory  introduced  in  evidence 
includes  many  articles  not  covered  by  the  pol- 
icy. The  book  of  purchases  was  objected  to 
because  it  does  not  give  the  items  or  articles 
claimed  to  have  been  purchased,  nor  show 
that  they  were  such  articles  as  were  covered 
by  the  policy.  The  objection  made  to  the 
book  of  sales  was  that  it  furnishes  no  data 
from  which  the  Insurance  company  could  tell 
what  had  been  sold,  at  what  profit,  or  for 
what  price,  but  merely  purports  to  give  the 
cash  taken  in  each  day.  It  is  further  ob- 
jected that  the  books  introduced  do  not 
"clearly  and  plainly  present  a  complete  rec- 
ord of  the  business  transacted,  including  all 
purchases,  sales,  and  shipments  for  cash  and 
credit  from  the  date  of  the  inventory,"  as 
provided  by  the  policy.  The  Insurance  com- 
pany insists  that  the  iron-safe  clause  was  a 
warranty,  and  that,  being  a  warranty,  lit- 
eral compliance  with  its  terms  was  a  condi- 
tion precedent  to  the  right  of  the  insured  to 
recover. 

In  the  case  of  Virginia  F.  ft  N.  Ins.  Co.  v. 
Morgan,  90  Va.  290,  18  S.  B.  191,  where  in 
the  application  for  a  policy  of  fire  insurance 
the  insured  was  asked  if  he  would  keep  his 
account  books  in  an  iron  safe  or  secure  in 
another  building,  and  be  answered  in  the 
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afflrmatlTe,  the  statement  was  held  to  be  a 
warranty. 

If  tlva  undertaking  in  that  case  by  the  In- 
anred  that  he  would  keep  the  books  required 
to  be  kept  in  an  iron  safe  or  secure  in  anoth- 
er building  was  a  warranty,  the  agreement 
to  take  the  inventory  and  keep  the  books  re- 
quired were  also  warranties,  because  the 
covenant  is  the  same  as  to  alL  The  decision 
in  the  Morgan  Case  seems  to  be  in  accord 
with  the  weight  of  authority.  Scottish 
Union,  etc,  Co.  v.  Stubbs  (Ga.)  27  S.  E. 
ISO;  Western  Assur.  Co.  v.  Altheimer  (Ark.) 
26  S.  W.  1067,  1069 ;  note  to  Conn.  Fire  Ins. 
Co.  V.  Jeary,  51  L.  R.  A  609,  715,  and  cases 
dted. 

But  it  ilB  insisted  by  the  insured  that  the 
doctrine  announced  in  thctt  case  has  been 
changed  by  the  act  of  the  General  Assembly 
found  in  section  8344a,  p.  1766,  of  the  Code  of 
Virginia  of  1904,  which  provides  that  •'no 
answer  to  any  interrogatories  made  by  an 
applicant  for  a  policy  of  Insurance  shall  bar 
the  right  to  recover  upon  any  policy  issued 
upon  such  application,  by  reason  of  any 
warranty  in  said  application  or  policy  con- 
tained, unless  it  be  clearly  proved  that  such 
answer  was  willfully  false  or  fraudulently 
made  or  that  it  was  materiaL" 

This  statute  by  its  terms  only  applies  to 
a  policy  of  insurance  issued  upon  an  applica- 
tion in  which  the  insured  has  answered  inter- 
^rogatories  (as  he  did  not  in  this  case)  about 
matters  as  to  which  such  answer  was  will- 
fully false  or  fraudulently  made,  and  not  to 
conditions  of  the  kind  contained  in  the 
clause  now  under  consideration.  This  clause 
binds  the  insured  to  do  certain  things  for 
the  protection  of  the  insurance  company,  and 
is  important  as  furnishing  a  check  against 
fraud  on  the  part  of  the  insured  and  a  mode 
by  which  the  insurance  company  may  ascer- 
tain the  extent  of  the  loss.  A  compliance  by 
the  insured  with  this  clause  is  a  condition 
upon  which,  by  the  express  terms  of  the 
contract,  the  validity  of  the  policy  is  made 
to  d^>end. 

But  while  the  iron-safe  clause  Is  a  war- 
ranty, yet  if  it  is  so  framed  as  to  leave  room 
for  two  constructions,  the  words  used  should 
be  construed  most  strongly  against  the  in- 
surance company,  upon  the  ground  that  the 
company's  attorneys,  officers,  or  agents  pre- 
pared the  policy,  and  it  is  the  company's 
language  which  is  to  be  interpreted.  Liver- 
pool ft  London,  etc,  Co.  v.  Kearney,  180  U. 
S.  132,  21  Sup.  Ct  326,  45  L.  Ed.  460,  and 
cases  cited;  Georgia  Home,  etc,  Co.  v.  Bart^ 
lett,  Tr.,  91  Va.  805,  21  S.  B.  476,  50  Am.  St 
Rep.  882;  1  Joyce  on  Insurance,  I  222. 

The  clause  under  consideration  is  now 
generally  Introduced  into  policies  of  insur- 
ance of  mwchandise  kept  for  sale  against 
loss  by  fire,  and  has  frequently  been  consid- 
ered by  the  courts,  and  most  usually  has  not 
been  subjected  to  any  narrow  or  close  con- 
structian.    Legal  effect  has  been  given  it  for 


the  purpose  of  guarding  the  Insurer  against 
fraud  or  imposition  on  the  part  of  the  in- 
sured ;  but  it  has  received  a  fair  and  reason- 
able interpretation,  so  that  it  might  not 
work  forfeitures  or  defeat  the  claim  of  the 
innocent  to  the  indemnity  promised  by  the 
policy.  If  the  books  are  kept  in  such  a 
manner  that,  with  the  assistance  of  those 
who  kept  them  or  understood  the  system,  the 
amount  of  purchases  and  sales  can  be  ascer- 
tained, and  cash  transactions  distinguished 
from  credit,  it  will  be  sufficient  Insurance 
Co.  V.  Ellington  (Ga.)  21  S.  E.  1006;  West- 
em  Assur.  Co.  y.  McGIathery  (Ala.)  22 
South.  104,  108,  67  Am.  St  Rep.  26. 

In  discussing  the  proper  rule  for  interpret 
ing  the  iron-safe  clause,  the  Supreme  Court 
of  the  United  States,  in  the  case  of  L.  ft  U, 
etc,  Co.  V.  Kearney,  supra,  said:  •Turning, 
now,  to  the  words  of  the  policies  in  suit, 
what  is  the  t>etter  and  more  reasonable  inter- 
pretation of  those  provisions,  so  far  as  they 
relate  to  the  issues  in  this  case?  The  cove- 
nant and  agreement  *to  keep  a  set  of  books 
showing  a  complete  record  of  business  trans- 
acted, including  all  purchases  and  sales,  both 
for  cash  and  credit,  together  with  the  last 
inventory  of  said  business,'  should  not  be 
interpreted  to  mean  such  books  as  would  be 
kept  by  an  expert  bookkeeper  or  accountant 
in  a  large  business  house  in  a  great  city. 
That  provision  is  satisfied  if  the  bo(dcs  keipt 
were  such  as  would  fairly  show  to  a  man  of 
ordinary  intelligence  'all  purchases  and 
sales  both  for  cash  and  credit' " 

In  the  case  of  Western  Assurance  Co.  ▼. 
McGIathery,  supra,  where  the  iron-safe  clause 
was  substantially,  if  not  identically,  the 
same  as  this  case,  the  Supreme  Court  of 
Alabama,  in  discussing  the  degree  of  clear- 
ness and  plainness  which  must  be  observed 
in  the  entries  on  the  books,  said:  "Is  it 
that  degree  which  will  be  satlBfactory  to 
an  expert  or  scientific  bookkeeper?  If  so^ 
what  system  of  bookkeeping  must  be  observ- 
ed? There  are  rival  systems  of  bookkeeping, 
and  the  adepts  in  the  one  may  regard  the 
other  as  wanting  in  plainness  and  clearness. 
Or  is  it  the  degree  which  will  satisfy  the 
mind  of  the  inquirer  after  the  true  state  and 
condition  of  the  business,  not  seeking  to 
work  or  to  avoid  a  forfeiture  of  the  indemni- 
ty of  the  policy?  How  many  books,  and  of 
what  description,  will  constitute  a  set?  Can 
it  be  said  or  supposed  that  the  minds  of  the 
insurer  and  the  insured  met  and  would  have 
given  a  common  answer  to  those  inquiries? 
Their  minds  did  come  together  on  the  essence 
and  substance  of  this  clause,  when  its  words 
are  looked  through — ^that  It  was  the  duty  of 
the  insured  to  preserve  in  Intelligible  form,  in 
one  or  more  books  of  his  own  choice,  written 
evidence  of  his  purchases,  of  his  sales,  and 
of  his  shipments.** 

The  books  in  the  case  under  consideration 
were  not  kept  as  tMX>ks  would  be  kept  by  an 
expert  bookkeeper  or  accountant  in  a  large 
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bmineM  houie  in  a  great  city»  but  such  book- 
keeping was  not  to  be  expected  of  a  store- 
keeper in  a  little  mining  town,  and,  if  the  in- 
surer expected  it.  It  onght  to  have  said  so  in 
plain  language. 

The  articles  embraced  in  the  inrentory  tak- 
en at  Gate  City  which  were  not  shipped  to 
Appalachia  are  shown  to  have  been  acconnt* 
ed  for,  as  if  sold  for  cash.  While  the  book 
of  purchases  does  not  give  an  itemized  state- 
ment of  all  goods  purchased  after  the  inven- 
tory was  taken,  it  does  show  the  amount  of 
each  bill  of  goods  purchased,  when,  and  from 
whom.  Neither  does  the  book  of  sales  give 
an  itemized  statement  of  the  goods  sold ;  but 
it  does  give,  with  a  few  exceptions  which 
are  satisfactorily  explained,  the  amount  of 
each  day's  sales.  It  clearly  appears  that  no 
goods  were  sold  or  authorized  to  be  sold  by 
the  insured  upon  credit,  and  that  such  goods 
as  were  sold  without  being  paid  for  by  the 
purchaser  were  treated  as  cash  sales  on  the 
book  of  sales  and  accounted  for  as  cash 
by  the  clerk  who  sold  them.  The  claim  that 
certain  shipments  were  made  which  the  books 
do  not  show  is  not  clearly  established. 

We  are  of  opinion  that  the  provisions  of 
the  iron-safe  clause  in  this  case,  under  all  the 
facts  and  circumstances  of  the  case,  were 
substantially  complied  with  by  the  insured. 

The  refusal  of  the  court  to  permit  the  in- 
troduction of  expert  evidence  to  show  that 
the  erection  of  a  building  near  the  storehouse 
of  the  insured  was  an  increase  of  risk  is  as- 
signed as  error. 

Whether  or  not  the  erection  of  the  build- 
ing was  an  additional  risk  was  for  the  Jury 
to  say,  upon  all  the  facts  and  circumstances 
in  proof,  and  was  not  a  question  to  determine 
which  expert  knowledge  was  either  necessary 
or  proper.  4  Joyce  on  Ins.  |  8818 ;  Va.  Iron, 
etc.,  Co.  v.  Tomlinson  (Va.)  51  8.  B.  802. 

The  action  of  the  court  in  permitting  wit- 
nesses to  testify  as  to  the  value  of  the  goods 
destroyed,  based  upon  what  they  saw  in  the 
storehouse,-  is  assigned  as  error. 

One  of  the  defenses  relied  on  by  the  insur- 
er was  that  the  insured  was  guilty  of  fraud- 
ulent conduct  in  procuring  the  policy  of  in- 
surance, and  guilty  of  fraud  and  false  swear- 
ing after  the  flra  Upon  these  charges  the 
evidence  objected  to  was  clearly  relevant,  if 
upon  no  other  ground. 

The  action  of  the  court  in  permitting  cer- 
tain declarations  of  Bond,  through  whom  the 
policy  sued  on  was  issued,  is  assigned  a4  er- 
ror. 

The  objection  made  to  that  evidence  is  that 
it  not  only  was  not  proved  that  he  was  the 
agent  of  the  insurer,  but,  on  the  contrary,  it 
appears  that  he  was  an  insurance  solicitor  or 
broker.  The  evidence  shows  that  the  Hurt 
Insurance  Agency,  of  Tazewell,  was  an  agent 
of  the  defendant  company  and  authorized  to 
issue  its  policies,  and  that  it  did  issue  the 
policy  sued  on ;  that  Bond  was  furnished  with 
blank  applications  by  that  agency  and  solic- 


ited insurance  for  it;  that  he  went  to  the  in- 
sured,  representing  that  be  was  working  for 
the  agency,  and  induced  the  insured  to  take 
out  the  policy  sued  on,  which  was  afterwards 
issued  by  the  Hurt  Insurance  Agency;  that 
Bond  was  authorized  to  deliver  policies  and 
collect  premiums  issued  upon  applications 
made  by  him  and  accepted  by  the  Hurt  In- 
surance Agency,  and  to  retain  his  commis- 
sions out  of  the  premiums;  that  he  did  de- 
liver the  policy  in  question  and  most  proba- 
bly collected  the  premium,  and  a  few  days 
after  the  policy  was  issued  procured  the  build- 
ing permit,  which  he  said  the  insurance  com- 
pany would  issue  when  he  induced  the  in- 
sured to  take  out  the  policy.  The  presid^it 
of  the  Hurt  Insurance  Agency,  who  was  also 
a  director  in  the  defendant  company,  admit- 
ted that  Bond  solicited  insurance  for  his 
agency,  but  denied  that  he  did  so  exclusively, 
and  denied  that  Bond  was  in  the  employment 
of  his  agency,  or  at  least  expressed  the  opin- 
ion that  he  was  not  It  does  not  i^pear 
that  Bond  procured  fire  insurance  for  other 
agencies  or  companies,  though  there  is  evi- 
dence that  he  attempted  to  do  so. 

It  is  clear  from  the  evidence  that  the  insur- 
ed did  not  regard  Bond  as  his  agent  or  as 
acting  for  him  in  procuring  the  policy  in 
questioa 

Under  all  the  facts  of  the  case,  we  do  not 
think  that  Bond  can  be  regarded  as  a  mere 
insurance  broker,  but  should  be  considered 
an  employ^  of  the  Hurt  Insurance  Agency, 
an  agent  of  the  defendant  company  author- 
ized to  issue  its  policies,  and  that  the  evi- 
dence in  question  was  therefore  admissible 
under  our  dedsicHia  Ooode  v.  Georgia  Home 
Ins.  Co.,  92  Va.  892,  28  S.  B.  744,  80  U  B.  A. 
842,  68  Am.  St  Rep.  817;  Mutual  Fire  Ins. 
Co.  V.  Ward,  95  Va.  281,  288,  et  seq.,  28  8.  B. 
209. 

The  court  permitted  evidence  to  go  to  the 
Jury  as  to  the  value  of  the  building  described 
in  the  policy  after  an  addition  had  been  put 
to  it,  instead  of  confining  the  evidence  to  the 
value  of  the  building  as  it  was  when  the  pol- 
icy was  issued.    This  is  assigned  as  error. 

At  the  time  the  policy  was  issued  the  in- 
sured testified  that  he  told  Bond,  the  solicit- 
or or  agent,  that  he  wished  to  extend  the 
building  back  about  80  feet  and  increase  his 
stock  of  goods ;  that  Bond  fixed  the  value  on 
the  house,  including  the  addition  which  was 
to  be  put  to  it,  at  $1^000,  and  said  he  would 
give  him  $750  insurance  on  the  building  and 
have  issued  a  building  permit,  which  was 
done  four  days  afterwards.  The  building  in- 
sured is  described  in  a  typewritten  paper  at- 
tached to  the  policy  as  a  ''one-story  frame 
and  metal  roof  store  building  and  addition.*' 
That  the  word  "addition**  was  intended  to 
cover  the  addition  to  be  built,  and  not  an  ex- 
isting addition,  is  clear  from  the  fact  that  at 
that  time  there  was  no  addition  to  the  build- 
ing, and  from  the  further  fact  that  the  build- 
ing as  it  then  existed  was  not  worth  $1,000. 
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The  parol  evideiice  does  not  contradict  or  add 
to  the  contract  between  the  parties.  It  mere* 
ly  shows  that  the  word  "addition"  In  the  pol- 
icy clearly  had  reference,  under  all  the  facts 
and  circumstances  of  the  case,  to  an  addition 
to  be  built.  Instead  of  to  one  already  In  exist- 
ence, and  was  therefore  admissible  in  order 
to  enable  the  court  to  properly  Interpret  the 
policy.  Brown  on  Parol  Ev.  §  53 ;  Elliott  on 
Bv.  $  597;  Joyce  on  Ins.  §|  185,  3808.  The 
court  did  not  err  in  admitting  that  evidence, 
nor  in  giving  instructions  to  the  jury  based 
upon  it 

The  court  admitted  as  evidence  the  paper 
filed  as  proof  of  loss,  and  this  is  assigned  as 
error. 

The  objection  made  to  that  paper  is  that 
the  insured  failed  to  give  the  cash  value  of 
each  item  insured  and  the  amount  of  loss 
thereon  covered  by  the  policy,  as  required  by 
the  same. 

The  destruction  by  the  fire  was  total,  and 
we  are  of  opinion  that  the  proof  of  loss  was  a 
substantial  compliance  with  the  conditions  of 
the  policy,  which  is  suflBclent  under  our  deci- 
sions. Home  Ins.  Ck>.  v.  Ohen,  20  Grat  312 ; 
Georgia  Home  Ins.  Go.  v.  Goode,  95  Va.  751, 
755,  30  S.  B.  366. 

Upon  the  whole  case  we  are  of  opinion  that 
there  is  no  error  In  the  record  to  the  preju- 
dice of  the  insurer,  and  that  the  Judgment 
complained  of  should  be  affirmed. 


(104  Vb.  472) 

CLARK  V.  ROLLER. 

(Supreme  Court  of  Appeals  of  Virginllu    fSept. 

26,  1905J 

I>eed&->Landb  Conveyed. 

The  deed  of  H.  of  "all  and  every  part  of 
that  certain  tract  of  land  •  •  •  which  was 
conveyed  to  H.  by  S.  by  deed  [described]  to  which 
said  H.  has  legal  title  under  the  conveyances 
from  O.  and  G.,  the  original  patentees  of  the 
larger  tract  of  land  of  which  said  tract  forms  a 
part,  the  same,  having  been  described  and  con- 
veyed in  said  deed  to  the  said  H.  from  the  said 
8.  as  containing  by  survey"  391  acres,  conveys 
the  entire  tract  of  391  acres  conveyed  by  S.  to 
H.,  and  not  merely  so  much  of  It  as  was  actu- 
ally within  the  grants  of  O.  and  H. ;  the  refer- 
ence thereto  being  used  merely  for  the  purpose 
of  showing  from  what  source  the  land  was  de- 
rived and  as  a  help  to  trace  the  title. 

Error  to  Circuit  Court,  Rockingham  Coun- 
ty. 

Action  by  R.  S.  Clark  against  John  B.  Roller. 
Judgment  for  defendant  Plaintiff  brings  er^ 
ror.    Reversed. 

C.  R.  Wingfield  and  Geo.  G.  Grattan,  for 
plaintiff  in  error.  John  B.  Roller,  for  de- 
fendant in  error. 

BUCHANAN,  J.  The  plaintiff  in  error  en- 
tered a  caveat  against  the  issuing  of  a  grant 
to  the  defendant  for  a  small  parcel  of  land  ly- 
ing in  Rockingham  county.  Upon  the  trial  of 
the  cause  there  was  a  verdict  and  Judgment 
in  favor  of  the  defendant  To  that  Judgment 
this  writ  of  error  waa  awarded. 


To  sustain  the  issue  upon  Ills  part,  the 
plaintiff  Introduced  in  evidence  certain  deeds 
through  -which  he  claimed  title,  or  color  of 
title,  to  the  land  in  controversy.  Among 
these  was  a  conveyance  from  his  immediate 
grantor  dated  June  12,  1903,  the  proper  con- 
struction of  which  is  raised  by  the  first  as- 
signment of  error. 

The  circuit  court  was  of  opinion  that  the 
deed  did  not  embrace,  and  therefore  did  not 
give  the  plaintiff  color  of  title  to,  the  land 
in  controversy. 

So  much  of  the  deed  as  is  necessary  to  de- 
termine whether  or  not  the  court  properly 
construed  it  is  as  follows : 

"Wltnesseth,  that  for  and  in  consideration 
of  one  thousand  dollars  ($1,000.00)  paid  as 
hereinafter  set  forth,  the  said  Howard  H. 
Hall  and  Annie  M.,  his  wife,  do  grant  and 
convey  with  general  warranty  unto  the  said 
R.  S.  Clarke  all  and  every  part  of  that  cer- 
tain tract  of  land,  lying  in  Brock's  Gap,  In 
said  county  of  Rockingham,  which  was  con- 
veyed to  the  said  Howard  H.  Hall  by  J.  M.  H. 
Stover  by  deed  bearing  date  on  the  26th  day 
of  March,  1894,  and  admitted  to  record  on  the 
7th  day  of  April,  1894,  in  the  clerk's  office  of 
the  county  court  of  said  county  of  Rocking- 
ham, and  recorded  in  Deed  Book  No.  48,  page 
487  et  seq.,  to  which  the  said  Howard  H.  Hall 
has  l^al  title  under  the  conveyances  from 
William  Coleman  and  Horatio  Gates  Havi* 
land,  the  original  patentees  of  the  larger 
tract  of  land  of  which  said  tract  forms  a 
part  the  same  having  been  described  and  con- 
veyed in  said  deed  to  the  said  Howard  H. 
Hall  from  the  said  J.  M.  H.  Stover  as  con- 
taining by  survey  of  May  4,  1891,  three  hun- 
dred and  ninety-one  (391)  acres  and  thirty- 
eight  (38)  poles.    •    •    •" 

The  contention  of  the  plaintiff  is  that  the 
deed  operated  to  convey  to  him  all  and  every 
part  of  the  land  which  Hall,  Ills  grantor,  ob- 
tained title  to  under  his  conveyance  from 
Stover,  and  that  the  reference  to  the  Coleman 
and  Havlland  patent  is  mere  matter  of  de- 
scription or  recital  of  the  chain  of  title,  and 
was  not  Intended  to  limit  the  conveyance  to 
so  much  of  the  Stover  land  as  might  be  found 
to  lie  within  the  actual  bounds  of  the  old 
Coleman  and  Havlland  patent  A^om  which 
the  title  to  the  tract  conveyed  was  supposed 
to  be  derived. 

The  defendant  insists,  and  the  court  so 
held,  that  the  deed  only  conveys  so  much  of 
the  Stover  tract  of  391  acres  and  38  poles  as 
was  actually  covered  by  the  old  grant  of 
Coleman  and  Havlland. 

It  is  clear,  we  think,  from  the  language  of 
the  deed,  that  the  entire  tract  of  391  acres  of 
land  conveyed  by  Stover  to  Hall  was  con- 
veyed by  him  to  the  plaintiff,  and  that  the 
language  of  the  old  deed,  viz.,  '*to  which  the 
said  Howard  H.  Hall  has  legal  title  under  th« 
conveyances  from  William  Coleman  and  Ho- 
ratio Gates  Havlland,  the  original  patentees 
of  the  larger  tract"  relied  on  by  the  def endr 


▼aj 


MERRIMAM  ▼.  COV£R,  D&ATTON  ft  LEONARD 


817 


ant  tx>  show  that  only  so  much  of  the  tract 
was  Intended  to  be  conveyed  as  was  actually 
within  the  limits  of  the  old  grant  of  Coleman 
and  Haviland,  was  not  intended  to  describe 
the  interest  or  amount  of  land  conveyed,  but 
was  used  for  the  purpose  of  showing  from 
what  source  the  land  was  derived,  and  as  a 
help  to  trace  the  title.  Moran  v.  Somes 
(Mass.)  28  N.  E.  152,  153;  Brown  v.  Heard 
(Ma)  27  AtL  182,  183.  The  language  which 
precedes,  as  well  as  what  follows,  the  words 
quoted,  negatives  the  construction  contended 
for  by  the  defendant  It  shows  clearly,  we 
think,  that  Hall  intended  to  convey  and  did 
convey  th^  entire  Stover  tract,  and  that  the 
Stover  tract  is  a  part  of  the  old  grant 
But,  if  the  language  of  the  deed  left  it  in 
doubt  whether  the  whole  Stover  tract, 
or  only  so  much  of  it  aa  was  actually  em- 
braced within  the  old  grant,  was  intend- 
ed to  be  conveyed,  that  doubt  would  have 
to  be  solved  in  favor  of  the  defendant,  under 
that  rule  of  construction  which  requires  that 
where  there  is  uncertainty  or  ambiguity  in 
the  language  used  in  a  deed,  it  shall  be  con- 
strued most  strongly  against  the  grantor,  and 
that  the  grantee  shall  have  the  benefit  of 
such  doubt  or  ambiguity.  2  Minor's  Inst 
(4th  Ed.) :  Garrington  v.  Goddin,  13  Grat  587. 

There  are  other  assignments  of  error ;  but 
as  the  rulings  of  the  court  complained  of 
were  based  upon  or  controlled  by  its  erro- 
neous construction  of  the  deed  from  Hall  to 
the  plaintiff,  it  is  unnecessary  to  consider 
them,  as  the  questions  involved  In  them  are 
not  likely  to  arise  upon  the  next  trial. 

The  Judgment  of  the  circuit  court  must  be 
reversed,  the  verdict  of  the  Jury  set  aside, 
and  a  new  trial  granted,  to  be  had  not  in  con- 
flict with  the  views  expressed  in  this  opinion. 


a04Va.4S8) 

MERBIBIAN  v.  COVER,  DRAYTON  & 

LEONARD. 

(Supreme  CJourt  of  Appeals  of  Virginia.    Sept 

21,  1905.) 

1.  (30NTBACT8— RKSTBAINT  OW  TSADB— VAUD- 
ITT. 

A  partnership  procured  a  right  of  way  for 
a  railroad,  and  agreed  to  ship  no  bark  over  its 
road,  except  to  the  owner  of  the  land,  unless  he 
refused  to  pay  the  market  price  therefor.  There 
was  language  in  the  contract  warranting  the 
inference  that  the  road  was  to  be  operated  as 
a  common  carrier,  and  other  language  war- 
ranting a  contrary  inference.  Held,  that  the 
contract  did  not  on  its  face  show  that  the  road 
was  to  be  operated  as  a  common  carrier,  and 
the  restriction  was  not  on  its  face  invalid. 

2.  Same. 

Where  a  contract  In  restraint  of  trade  is 
limited,  and  is  supported  by  a  valuable  con- 
sideration, the  contract  is  valid,  if  the  restraint 
is  reasonable  and  not  injurious  to  the  public 

[Ed.  Note. — For  cases  in  point  see  voL  11, 
Gent  Dig.  Gontraets,  H  542-^.] 

8.  Sams. 

Whether  a  contract  in  restraint  of  trade 
is  reasonable  is  determined  bv  a  consideration  of 
whether  it  only  affords  a  fair  protection  to  the 
61  S.B.-62 


interest  of  the  person  in  whose  favor  It  Is 
given,  and  not  so  large  as  to  interfere  with  the 
public  interests. 

gy^^r^^^fr-^^^  casea  in  point  see  vol.  11, 
CJent  Dig.  Contracts,  {§  542-*47.I 

4.  Same. 

A  stipulation,  in  a  contract  between  a  firm 
procuring  a  right  of  way  for  a  railroad  and  the 
owner,  that  no  chestnut  oak  bark  shall  be 
shipped  over  their  road,  except  to  **the  owner, 
unless  he  refuses  to  take  It  at  the  market 
price,"  is  not  on  its  face  void,  because  unreason- 
able as  between  the  parties  or  injurious  to  the 
public 

[Ed.  Note.— For  cases  in  point  see  vol.  11, 
Cent  Dig.  Contracts,  §§  542-^47.] 
6w  Saks. 

In  determining  the  validity  of  a  contract 
In  restraint  of  trade,  each  case  most  be  con- 
sidered in  the  light  of  the  facts,  and  facts  that 
do  not  varv  the  contract  may  he  alleged  and 
proved  on  the  issue  of  its  validity. 

[Ed.  Note.— For  cases  in  point  see  vol.  11, 
Cent  Dig.  Contracts,  |§  542-547.] 

6.  Plbadings— Plea— SuFFiciBNOT. 

A  plea  which  professes  to  answer  the  whole 
of  what  is  adversely  alleged  in  the  declaration, 
but  which  in  fact  only  denies  a  part  thereof 
and  does  not  prevent  a  recovery,  though  the 
facts  alleged  are  proved.  Is  bad. 

7.  Appeal— IlABHLESs  Ebbob. 

The  rejection  of  a  plea  setting  up  facts  prov- 
able under  pleas  received  is  not  prejudicial. 

8.  0>RTBAcr— REgTBAinT  OW  Tbade— Valid- 
ity. 

A  partnership  procured  a  right  of  way  over 
an  owner's  land  for  a  railroad,  and  agreed  to 
ship  no  bark  thereon,  except  to  the  owner,  un- 
less be  refused  to  take  it  at  the  market  price. 
Plaintiff,  at  the  time  the  contract  was  entered 
Into,  knew  that  the  road  was  to  be  operated  as 
a  common  carrier  of  freight  and  that  a  railroad 
company  was  to  be  organized  to  construct  and 
openXe  the  road  as  a  common  carrier.  Held, 
that  the  contract  was  void,  though  there  was  no 
agreement  between  the  parties  that  the  road  was 
to  be  constructed  and  operated  as  a  common 
carrier. 

0.  Same — Suit  on  Such  Coivtbaot — ^Bubdkr 
OF  Pboof. 

One  seeking  to  enforce  a  contract  in  re- 
straint of  trade  has  the  burden  of  proving  that 
it  is  reasonable,  unless  the  contract  shows  on 
its  face  that  it  is  reasonable,  in  which  case  the 
party  seeking  to  avoid  it  by  extrinsic  matter 
has  the  burden  of  proving  illegality. 

10.  Same  —  Failxtbe  to   Specify  Time  fob 
Pebfobitance— Reasonable  Tiice  to  Peb- 

FOBM. 

Where  a  contract  which  provided  that  de- 
fendant was  to  notify  plaintiff,  on  or  before  a 
specified  day  of  each  year,  how  much  goods  he 
desired  to  furnish  over  his  railroad,  and  that 
plaintiff  was  to  name  the  amount  he  wss  willing 
to  take,  did  not  fix  the  time  when  plaintiff  was 
to  fix  the  quantity  he  desired,  the  law  implied 
that  he  had  a  reasonable  time  within  which  to 
do  80. 

11.  TBIAL— iNBTBUOriONS. 

It  is  not  error  to  refuse  instructions  stating 
principles  embodied  in  instructions  given. 

Error  to  Circuit  Court  Giles  County. 

Action  by  Thomas  Cover  and  others,  part- 
ners doing  business  under  the  firm  name  of 
Cover,  Drayton  &  Leonard  against  W.  B.  C 
Merriman  and  another,  partners  doing  busi- 
ness under  the  firm  name  of  B.  B.  Xoimken  & 
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Oa    Judgment  tot  plalntlffiB,  and  defendant 
W.  BL  O.  Merrlman  brings  error.    Berersed. 

J.  H.  Fulton,  S.  W.  WinianiB,  and  B.  W. 
Robertson,  for  plaintiff  In  error.  Barton 
k  Boyd,  and  A.  A.  Pblegar,  for  defendant  In 
error. 

BUCHANAN,  J.  This  Is  an  action  of 
covenant  upon  an  agreement  entered  Into 
by  the  defendants  In  error,  as  partners  doing 
business  under  the  firm  name  of  Coyer, 
Drayton  it  Leonard,  and  the  plaintiff  In 
error  and  another,  doing  business  as  part- 
ners under  the  firm  name  of  B.  B.  Tounken 
A  Co. 

The  principal  question  Inyolved  In  this 
writ  of  error  Is  whether  or  not  the  contract 
sued  on  is  In  restraint  of  trade  and  contrary 
to  public  policy,  and  therefore  void. 

At  the  time  of  the  execution  of  the  con- 
tract, the  plaintiffs,  parties  of  the  first  part, 
were  tiie  owners  of  land  In  Giles  county,  near 
the  mouth  of  Wolfe  creek,  upon  which  they 
had  a  tannery  and  were  engaged  in  the  manu- 
facture of  leather.  Upon  their  premises  was 
a  railroad  siding  or  track  owned  and  con- 
trolled by  them,  which  connected  with  a  sid- 
ing of  the  Norfolk  &  Western  Railway,  whose 
line  passes  through  the  plaintiffs'  premises. 
The  parties  of  the  second  part  wished  to 
build  a  railroad  up  Wolfe  creek  at  least  as 
far  as  their  property,  a  distance  of  about 
six  miles.  In  order  to  do  this  they  deemed 
it  advisable  to  get  the  right  to  build  their 
road  over  the  plaintiffs'  premises,  and  to 
connect  with  and  use  the  latter's  siding, 
which  connected  with  the  Norfolk  A  Western 
Ballway.  In  consideration  of  those  rights 
which  the  contract  sued  on  grants  them,  the 
parties  of  the  second  part,  among  other 
things,  agreed  "that  no  chestnut  oak  bark 
shall  be  shipped  over  their  road,  no  matter 
how  far  it  extends,  except  to  the  parties  of 
the  first  part,  unless  the  parties  of  the  first 
part  refuse  to  take  the  said  bark  at  the  mar- 
ket price."  The  declaration  sets  out  the 
contract  In  full,  the  circumstances  under 
which  and  the  purposes  for  which  It  was 
entered  into,  the  building  of  the  road,  and 
assigns  as  a  breach  thereof  the  failure  and 
refusal  of  the  defendants  to  deliver  to  the 
plaintiffs  the  chestnut  oak  bark  shipped 
over  their  road  during  the  season  of  19(^  as 
they  had  agreed  to  do. 

The  plaintiff  in  error,  the  only  one  of  the 
parties  of  the  second  part  upon  whom  process 
was  served,  demurred  to  the  declaration. 
The  action  of  the  court  In  overruling  his 
demurrer  Is  assigned  as  error. 

The  grounds  of  demurrer  chiefly  relied  on 
here,  and  which  require  special  notice,  are 
that  the  declaration,  by  setting  out  in  full 
the  contract  sued  on,  shows  on  Its  face  that 
It  was  prima  fade  Illegal  and  void.  In  that 
it  was  a  contract  In  restraint  of  trade  and 
particularly  against  public  policy;  and,  sec- 
ond, that  the  averments  of  the  declaration 
are  not  sufficient  to  exclude  such  presump- 
tJoo. 


It  is  oooceded  by  flie  plalntlfl^  cuuusel, 
as  we  understand  their  arguments*  that  If 
the  parties  of  the  second  part  had  been  an 
Incorporated  railway  company  the  contract 
would  be  illegal,  and  that  their  action  could 
not  be  maintained. 

When  the  contract  was  entered  into,  the 
parties  of  the  second  part  were  partners, 
and  not  an  Incorporated  railway  company. 
While  there  is  language  in  the  contract  from 
which  it  might  be  inferred  that  the  road 
to  be  built  was  to  be  operated  as  a  common 
carrier  of  freight  for  hire,  there  is  other 
language  from  which  it  could  be  inferred 
with  as  much  reason  that  it  was  not  to  be 
so  operated. 

Where  two  constructions  may  be  given 
a  contract  or  a  statute,  one  of  which  would 
render  it  valid  and  the  other  of  which  would 
destroy  it,  the  fofmer  construction  will  be 
given  it,  If  reasonable;  for  in  such  a  case 
neither  the  contracting  parties  nor  the  Legis- 
lature will  be  held  to  have  Intended  to  do 
that  which  they  had  no  right  to  do.  Martin 
V.  South  Salem,  etc.,  Co.,  04  Ta.  28,  87,  26  8. 
B.  691 ;    0  Cyc.  586. 

Having  reached  the  conclusion  that  tlie 
contract  upon  its  face  does  not  show  that  the 
road  to  be  built  was  to  be  a  common  carrier 
for  hire,  is  the  restraint  imposed  upon  the 
defendants  by  the  contract  contrary  to  public 
policy? 

The  early  Bnglish  cases  seem  to  have 
treated  all  restraints  upon  trade,  whether 
limited  or  unlimited,  as  contrary  to  public 
policy,  and  therefore  void.  That  doctrine, 
as  .the  conditions  of  society  and  trade  have 
changed,  has  been  modified  ttom  time  to 
time. 

In  the  case  of  Reynolds  v.  Mitchell,  1  P. 
Wm.  181,  decided  nearly  200  years  ago^  in 
which  many,  if  not  all,  of  the  cases  were  re- 
viewed, and  which  has  been  referred  to  as 
'*the  foundation  of  the  rule  in  relation  to 
the  invalidity  of  contracts  in  restraint  of 
trade,"  Chief  Justice  Parker  was  of  opinion 
that  general  restraints,  or  restraints  extend- 
ing to  the  whole  kingdom,  were  void;  that 
particular  restraints,  or  restraints  as  to  partic- 
ular persons  or  places,  if  made  upon  a  good 
and  adequate  consideration  and  under  cir- 
cumstances which  showed  that  it  was  reawm- 
able  for  the  parties  to  enter  into  them,  were 
valid.  And  to  the  same  effect  are  the  earlier 
American  cases. 

But  in  some  of  the  later  cases,  both  In 
England  and  this  country,  there  has  been  a 
tendency  to  ignore  the  distinction  between 
general  and  partial  restraints,  and  to  liold 
that  restraints  are  valid  and  enforceable 
when  they  are  not  greater  than  are  necessary 
for  the  fair  protection  of  the  covenantee  In 
respect  to  the  subject-matter  of  the  contract 
and  not  Injurious  to  trade  in  generaL  See 
note  to  Richards  v.  Am.  Desk,  etc,  Oo.,  10 
Am.  By.  &  Corp.  Rep.  90,  107,  and  following, 
where  many  cases  are  collected,  showing 
generally  the  history  and  course  of  dedsloM 
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on  the  subject ;  24  Am.  ft  Bns.  Sncy.  of  Law 
(2d  Bd.)  843  et  seq.,  and  cases  dted;  9  Qfc. 
525,  and  cases  cited. 

But,  whatever  may  be  the  better  rule,  where 
the  restraint  Is  general,  it  Is  well  settled 
that,  where  the  restraint  is  limited  and  there 
is  a  valuable  consideration  to  support  it,  the 
contract  is  valid  if  the  restraint  imposed  is 
reasonable  as  between  the  parties  and  not 
injurious  to  the  public  by  reason  of  its  effect 
upon  trade. 

Whether  or  not  the  restraint  is  reason- 
able is  to  be  determined  by  considering  wheth- 
er it  is  such  only  as  to  afford  a  fair  protec- 
tion to  the  Interests  of  the  party  in  favor 
of  whom  it  is  given,  and  not  so  large  as  to 
interfere  with  the  interests  of  the  public 
Romer  v.  Gaves,  7  Bing.  785 ;  Ross  v.  Sadg- 
beer,  21  Wend.  166;  Oregon  Steam  Nav.  Ck>. 
V.  Winsor,  20  Wall.  64,  22  L.  Bd.  815. 

The  restraint  in  the  contract  under  con- 
sideration is  limited.  It  does  not  prevent 
the  defendants  from  carrying  on  their  busi- 
ness or  abridge  their  rights  in  any  respect, 
other  than  that  no  chestnut  oak  bark  shall 
be  shipped  over  their  road,  except  to  the 
plaintiffs,  unless  they  refuse  to  pay  the  mar- 
ket price  therefor  at  their  own  or  any  other 
large  tannery  In  that  county.  As  between 
the  parties  such  a  restriction  does  not  seem 
to  be  unreasonable.  It  would  hardly  be  seri- 
ously insisted  that  a  landowner  who  was 
operating  a  flouring  mill  upon  his  lands 
would  not  have  the  legal  right,  in  granting 
another  private  ludividua]  a  wagon  way  over 
his  land,  to  make  it  a  condition  to  the  exer- 
cise of  such  right,  and  as  a  consideration 
thorefor,  that  no  wheat  should  be  hauled 
over  that  wagon  way  except  for  the  mill 
owner,  unless  he  refused  to  take  it  at  the 
market  price.  The  fact  that  the  right  grant- 
ed Is  for  a  steam  railroad,  where  the  parties 
are  private  individuals,  does  not  affect  the 
question. 

Neither  does  the  restriction  injuriously  af- 
fect the  public  Before  the  contract  was 
made  the  defendants  had  no  right  to  haul 
anything  over  the  plaintiffs'  lands  for  sale 
to  the  public  By  virtue  of  the  contract 
they  acquire  the  right  to  haul  all  commodi- 
ties over  it  without  restraint,  except  chest- 
nut oak  bark.  If  the  contract  has  any  effect 
upon  the  rights  of  the  public,  it  enlarges 
rather  then  lessens  them. 

But  If  the  contract  on  its  face  were  prima 
fade  an  unreasonable  restraint  upon  trade, 
the  averments  of  the  declaration  as  to  the 
drcnmstances  under  which  and  the  purposes 
for  which  it  was  entered  into,  if  such  aver- 
ments can  be  considered,  exclude  that  pre- 
sumption. It  is  true,  as  argued,  that  aver- 
ments of  fact  are  not  proper  in  a  declara- 
tion which  add  to,  vary,  or  otherwise  alter 
the  contract  sued  on,  and  that  such  aver- 
ments are  not  admitted  to  be  true  by  a  de- 
murrer to  the  declaration,  since  a  demurrer 
only  admits  such  facts  as  are  well  pleaded. 


Jones  ▼.  Thomas,  21  Grat  M;  Newberry 
Land  Go.  v.  Newberry,  05  Va.  128,  27  8.  Bt. 
890.  But  in  determining  whether  or  not  a 
contract  in  restraint  of  trade  is  reasonable 
each  case  must  be  considered  in  the  light  of 
its  own  facts  and  circumstances.  Oregon 
Steam,  etc,  Ga  v.  Winsor,  supra.  This  being 
so,  such  facts  and  circumstances,  in  so  far 
as  they  do  not  add  to,  vary,  or  otherwise 
alter  the  writing  sued  on,  may  be  shown  by 
proof,  and  it  would  seem  to  follow  as  a  mat- 
ter of  course  that  they  may  be  averred  In 
the  declaration. 

In  the  case  of  Ross  v.  Sadgbeer,  21  Wend. 
166, 168,  it  was  said  by  the  Oourt  of  Appeals 
of  New  York  that,  "although  it  does  not  ap- 
pear on  the  face  of  the  contract  that  there 
was  good  reason  for  making  it,  the  plaintiff 
may,  I  think,  help  out  his  case  by  proper 
averments  in  pleading.  See  Mitchell  v.  Rey- 
nold, 1.  P.  Wms.  181,  Homer  v.  Ashford,  8 
Bing.  822.  Such  averments  will  not  contra- 
dict the  deed,  because  that  expresses  no  con- 
sideration whatever ;  and,  if  the  special  cir- 
cumstances were  such  as  will  uphold  the  con- 
tract of  the  parties,  I  see  no  very  good  rea- 
son why  the.  plaintiff  should  not  be  allowed 
to  aver  and  prove  them.  The  point  seems 
never  to  have  been  directly  adjudged,  and 
perhaps  we  ought  not  to  pass  definitely  upon 
it  in  a  case  where  the  question  has  not  been 
discussed  by  counsel." 

In  Richards  v.  Am.  Desk,  etc,  Ga  (Wis.) 
68  N.  W.  787,  it  was  held  that  a  pleading 
would  be  bad  on  demurrer  if  it  did  not  ap- 
pear from  the  contract  or  averments  of  ex- 
trinsic facts  that  the  restraint  was  reason- 
able. This,  said  the  Supreme  Gourt  of  Wis- 
consin in  that  case,  was  in  accord  with  the 
great  weight  of  authority,  and  seems  to  be 
the  necessary  result  of  the  rule  as  to  the 
validity  of  such  restraint 

Construing  the  contract  in  the  light  of 
the  circumstances  under  which  and  the  pur- 
poses for  which  it  was  executed,  as  averred 
in  the  declaration,  we  are  of  opinion  that  the 
demurrer  to  the  declaration  was  properly 
overruled. 

The  trial  court  rejected  pleas  numbered  1 
and  2,  offered  by  the  defendant  This  ac- 
tion of  the  court  is  assigned  as  error. 

Plea  No.  1  professes  to  answer  the  whole 
of  what  is  adversely  alleged  In  the  declara- 
tion, but  in  fact  does  not  do  so.  The  contract 
provides  that  the  railroad  mentioned  therein 
may  be  constructed  and  operated  by  the  par- 
ties of  the  second  part  their  successors  or 
assigns.  The  declaration  follows  the  lan- 
guage of  tne  contract ;  yet  the  plea  denies  that 
the  parties  of  the  second  part  built  and  opera- 
ted the  roadt  and  does  not  deny  that  it  was 
built  and  operated  by  their  successors  cr 
assigns.  All  that  is  in  the  plea  may  be  true, 
and  yet  the  plaintiff  be  entitled  to  recover. 
The  plea  was  clearly  bad,  and  was  properly 
rejected.  Hunt's  Adm'r  T»  Martin's  Adm'r, 
8  Grat  57a 
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No  prejudice  resulted  to  the  defendant 
from  the  rejection  of  plea  No.  2.  AH  that 
could  be  proved  under  It  was  admissible  un- 
der pleas  7  and  8,  which  were  received. 

The  action  of  the  court  in  refusing  to  give 
certain  instructions  asked  for  by  the  defend- 
ant, In  refusing  to  give  certain  other  in- 
structions as  asked  and  in  giving  them  as 
amended,  and  in  giving  certain  instructions 
asked  for  by  the  plaintiffs,  is  assigned  as 
error. 

There  was  evidence  tending  to  prove  that 
it  was  known  to  the  plaintiffs  that  the  rail- 
road to  be  constructed  was  to  be  operated  as 
a  common  carrier ;  that  the  company  to  con- 
struct and  operate  it  was  to  be  chartered  by 
the  General  Assembly  as  a  common  carrier 
of  freight  and  passengers ;  that  the  contract 
sued  on  was  entered  into  with  such  knowl- 
edge on  the  part  of  the  plaintiffs,  and  after 
such  company  was  so  chartered  the  contract 
sued  on  was  assigned  to  the  chartered  com- 
pany; that  this  assignment  was  made  with 
the  consent  of  the  plaintiffs,  on  condition, 
however,  as  shown  by  the  assignment,  that 
the  chartered  company  should  assume  and 
carry  out  all  the  covenants  of  B.  B.  Tounken 
A  Ca  set  out  in  the  contract  sued  on,  and 
on  the  further  condition  that  Tounken  ft  Ckk, 
individually  and  as  partners,  should  not  be 
released  from  the  performance  of  such  cove- 
nants. It  further  appeared  that  the  charter- 
ed company,  after  the  assignment,  completed 
the  road,  and  have  since  been  operating  it 

Instruction  No.  1,  as  offered  by  the  defend- 
ant, was  as  follows : 

•*The  court  instructs  the  Jury  that,  by  vir- 
tue of  the  character  of  railroad  companies  as 
common  carriers  of  goods,  they  are  under  a 
general  duty  to  receive  and  carry,  when 
properly  offered,  all  goods  of  the  kind  they 
undertake  or  assume  to  transport,  and  that 
a  contract  by  which  they  undertake  to  carry 
for  one  person  or  corporation,  to  the  exclu- 
sion of  others,  is  contrary  to  public  policy  and 
void ;  and,  if  they  belelve  from  the  evidence 
that  at  the  time  of  making  the  contract  in 
the  declaration  mentioned,  it  was  known  and 
'contemplated'  by  and  between  the  parties 
that  the  railroad  to  be  built,  provided  for  in 
said  contract,  was  to  become  a  common  car- 
rier of  freight  and  passengers,  and  that  in 
pursuance  of  such  'contemplation'  the  Gen- 
eral Assembly  of  Virginia  granted  a  charter 
of  incorporation  to  W.  B.  0.  Merrlman,  EL  B. 
Tounken,  and  others,  under  the  name  of  the 
New  Biver,  Holston  ft  Western  Ballroad 
Company,  whereby  it  became  empowered  to 
eonstruct,  operate,  and  maintain  said  rail- 
road for  the  purpose  of  carrying  passengers 
and  freight,  and  did  after  the  passage  of  said 
act  of  incorporation  enter  into,  in  pursuance 
of  the  original  understanding  and  contempla- 
tion of  the  parties,  a  contract  dated  the  4tb 
day  of  June,  1001,  under  which  it  assumed 
and  agreed  to  carry  out  the  said  contract  in 
the  declaration  mentioned,  then  the  court  in> 


structs  the  Jury  that  said  two  contracts  are 
to  be  considered  as  one,  and  they  are  contrary 
to  public  policy  and  void,  and  the  Jury  must 
find  for  the  defendant" 

For  the  word  ''contemplated,"  in  that  in- 
struction, the  court  substituted  the  words 
"mutually  understood  and  intended,'*  and 
for  the  word  "contemplation,"  next  following; 
the  court  substituted  the  words  "knowledge 
and  intention."  This  action  of  the  court  is 
assigned  as  error. 

It  seems  that  In  England,  where  the  agree- 
ment is  not  itself  in  violation  of  law,  but 
the  intention  of  one  of  the  parties  is  unlaw- 
ful, as  where  goods  are  purchased  or  money 
is  borrowed  for  an  unlawful  purpose,  the  mere 
fact  that  the  party  selling  the  goods  or  loan- 
ing the  money  knows  of  such  unlawful  pur- 
pose renders  the  agreement  illegal,  and  it 
cannot  be  enforced. 

In  this  country,  while  some  of  the  courts 
have  followed  the  Bnglish  rule,  the  majority 
have  taken  a  different  view,  and  have  held 
that  the  mere  knowledge  of  the  seller  or  the 
lender  that  the  purchaser  or  borrower  in- 
tends to  make  an  illegal  use  of  such  goods 
or  money  is  no  defense  to  an  action  for  the 
purchase  price.  9  Cyc  570,  571,  and  notes 
citing  Bnglish  and  American  cases. 

Which  of  these  rules  is  the  better  need 
not  be  considered,  as  that  is  not  the  auction 
involved  in  this  case.  If  it  was  known 
by  the  plaintiffs,  when  the  agreement  sued 
on  was  entered  into,  that  the  proposed  rail- 
road was  to  be  constructed  and  operated 
as  a  common  carrier  of  freight,  as  alleged 
in  special  pleas  6  and  0  and  as  stated  in  the 
instruction  under  consideration,  the  contract 
was  illegal,  because  contrary  to  public  pol- 
icy;  f  (MT  no  one  has  a  right  to  enter  into  an 
agreement  for  a  consideration  which  he 
knows  cannot  be  furnished  or  the  obli- 
gation imposed  by  it  cannot  be  performed 
by  the  other  party  without  a  violation  of 
law. 

It  was  not  necessary,  therefore,  that  there 
should  have  been  an  agreement  between  the 
parties  that  the  proposed  railroad  was  to  be 
constructed  and  operated  as  a  common  car- 
rier, as  counsel  for  the  plaintiffs  insist  and 
as  the  court  seems  to  have  thought  when 
it  modified  the  Instruction  under  considera- 
tion. 

And  for  like  reasons  the  action  of  the  court 
in  modifying  the  defendant's  instructions 
Nos.  2  and  8,  and  In  giving  the  plaintiffs' 
instructions  numbered  1  and  2,  was  erron- 
eous. A  further  objection  made  to  the  plain- 
tiffs' Instruction  No.  2  is  that  it  Imposed  up- 
on the  defendant  the  burden  of  proving 
clearly  and  unequivocally  that  It  was  known 
and  mutually  understood  and  intended  by 
the  parties  that  the  road  to  be  built  was  to 
be  constructed  and  operated  as  a  commoa 
carrier. 

The  general  rule  is  that  a  party  who  se^cs 
to  eliforce  a  contract  in  restraint  of  trade 
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mnst  show  that  It  Is  reasonable,  and  the 
burden  of  proof  was  on  the  plaintiffs  to  do 
tblB.  E^ynoldB  ▼•  Mitdiell,  supra:  Ross  v. 
Sadgbeer,  supra ;  Richards  v.  Am.  Desk,  etc., 
CJo.,  10  Am.  Ry.  &  Corp.  Rep.  99, 105,  171,  X72, 
and  notes.  But  If  the  contract  upon  its  face 
shows  that  it  is  reasonable,  as  in  this  case, 
and  the  defendant  seeks  to  avoid  it  by  some 
extrinsic  matter  which  renders  it  illegal, 
the  burden  is  upon  him  to  establish  such 
illegality,  as  In  other  cases  where  the  ille- 
gality of  a  contract  is  set  up  as  a  defense  to 
a  contract  valid  upon  Its  face,  by  clear  and 
satisfactory  evidence.  Burdine  v.  Burdine's 
Ex'r,  98  Va.  523,  36  S.  E.  992,  81  Am.  St. 
Rep.  741;  9  Cyc.  762;  Sissons  v.  Dixon,  12 
E.'CS.  L.  371;  U.  S.  v.  Trans.  Freight  Aas*n,  58 
Fed.  58,  78,  7  C.  O.  A.  15,  24  L.  R.  A.  73;  Mc- 
Bratney  v.  Chandler.  31  Am.  Rep.  213,  215. 

By  the  terms  of  the  contract  the  defend- 
ants were  ta  notify  the  plaintiffs  on  or  be- 
fore the  15th  day  of  January  of  each  year 
how  much  bark  they  desired  to  furnish  over 
said  road,  and  they  (the  plaintiffs)  were  to 
name  the  amount  of  bark  they  were  willing 
to  take  at  the  market  price.  Instructions 
numbered  4  and  6,  as  offered  by  the  defend- 
ants, in  effect  told  the  Jury  that  if  the  de- 
fendants, on  or  before  the  15th  day  of  Jan- 
uary, 1902,  named  the  amount  of  bark  they 
desired  to  ship  the  plaintiffs,  it  was  the 
duty  of  the  plafaitiffs  at  once  to  name  the 
amount  of  bark  they  would  take. 

As  the  contract  did  not  flx  the  time  when 
the  plaintiffs  were  to  say  how  much  bark 
they  would  take,  the  law  implied  that  they 
had  a  reasonable  time  within  which  to  do 
BO  (Young  V.  Ellis,  91  Va.  297,  801,  21  S.  B. 
480;  Southern  Ry.  Co.  v.  Wilcox,  99  Va.  394, 
89  S.  B.  144),  and  the  court  properly  modi- 
fled  the  instructions  in  that  respect 

What  has  been  said  in  reference  to  the 
defendant's  instructionjB  Nos.  4  and  5  ap- 
plies equally  to  the  objections  made  to  the 
court's  action  in  giving  the  plaintiffs'  in- 
struction No.  4. 

The  refusal  of  the  court  to  give  instruc- 
tions numbered  fW)m  7  to  13  Inclusive,  of- 
fered by  the  defendant,  is  assigned  as  error. 
No  reason  is  given  in  the  petition  to  sustain 
this  assignment  of  error,  and  it  seems  to  be 
little  relied  on  In  the  briefs.  It  will  there- 
fore be  suflScient  to  say  that.  In  so  far  as  they 
announce  correct  principles  of  law  applicable 
to  the  case,  such  principles  were  substan- 
tially embraced  in  the  instructions  which 
were  given,  and  there  was  no  error  In  the 
court's  refusing  to  give  them. 

As  the  Judgment  of  the  circuit  court  will 
have  to  be  reversed,  the  verdict  set  aside, 
and  a  new  trial  granted  because  of  erroneous 
Instructions  given,  as  heretofore  pointed  out. 
It  will  be  unnecessary  to  consider  the  remain- 
ing assignments  of  error  as  to  the  refusal  of 
the  court  to  arrest  the  Judgment  and  set 
aside  the  verdict  for  the  reasons  set  out  in 
the  defendant's  bills  of  exceptions  Nos.  3 
and  4. 

Beyersed. 


(104  Va.  372) 
GRAVES  T.  SCOTT  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
14,  1905.) 

Malicious    Prosecution  —  Termination    of 

Prosecution — Dismissal. 

The  dismissal  of  a  criminal  prosecution, 
with  costs  against  the  prosecutor,  on  his  failure 
to  produce  evidence  in  support  of  the  charge,  is 
such  a  termination  of  the  prosecution  as  will 
enable  the  accused  to  sue  for  malicious  prose- 
cution. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Malicious  Prosecution,  §§  70-75.] 

Error  to  Circuit  CJourt,  Giles  County. 

Action  by  Joseph  W.  Graves  against  W.  H. 
Scott  and  others.  There  was  a  Judgment 
sustaining  a  demurrer  to  the  declaration,  and 
plaintiff  brings  error.    Reversed. 

A.  H.  Woodyard,  for  plaintiff  in  error. 
Williams  &  Farrier  and  Williams  &  Williams, 
for  defendants  in  error. 

KEITH,  P.  This  is  an  action  for  maU- 
cious  prosecution.  In  the  circuit  court  of  Giles 
county,  in  which  the  defendants  demurred  to 
the  declaration.  The  only  question  raised  is 
whether  or  not  it  is  sufficiently  averred  that 
the  prosecution  had  been  terminated,  which 
was  alleged  to  have  been  maliciously  Insti- 
tuted. 

It  seems  that  the  defendants  bad  charged 
Graves  with  having  procured  goods  and  chat- 
tels of  them  under  false  pretenses,  and  under 
a  warrant  issued  by  a  Justice  he  was  arrested 
and  entered  into  a  recognizance  for  his  ap- 
pearance before  the  Justice  upon  a  day  named. 
When  the  day  arrived  the  declaration  pro- 
ceeds to  set  forth  that  "the  said  plaintiff,  In^ 
obedience  to  said  recognizance,  appeared  be- 
fore the  said  Justice  at  the  said  place  des- 
ignated for  trial,  and  had  with  him  his  wit- 
nesses to  prove  and  establish  his  innocence 
of  the  said  supposed  offense  charged  in  the 
said  warrant  and  complaint,  and  announced 
his  readiness  for  a  trial  to  the  said  Justice 
and  to  the  said  Scotts,  and  insisted  upon 
a  trial  then  and  there;  but  the  said  defend- 
ants refused,  and  declined  to  be  sworn  and 
give  any  evidence  touching  the  supposed 
crime  charged  in  said  warrant  against  said 
plaintiff,  and  failed  to  offer  and  produce, 
and  refused  to  offer  and  produce,  when  call- 
ed upon,  any  evidence  whatsoever  to  prove 
the  charge  in  said  warrant  against  the  said 
plaintiff,  and  then  and  there  the  said  Jus- 
tice aforesaid  dismissed  the  said  warrant  at 
the  costs  of  the  said  Scotts,  and  then  and 
there  caused  the  said  plaintiff  to  be  dis 
charged,  out  of  custody,  fully  acquitted  of 
the  said  supposed  offense,  and  the  said  de^ 
fendants  hath  not  further  prosecuted  the 
said  complaint,  but  hath  deserted  and  aban- 
doned the  same,  and  the  said  complaint  and 
prosecution  is  now  fully  ended." 

The  demurrer  was  sustained,  and  a  wri* 
of  error  brings  the  case  before  us  for  «►• 
view. 
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In  WaM  T.  Reaaor,  96  Va.  899,  86  8.  B. 
470,  this  court  held  that,  "in  an  action  for 
mallcions  prosecution  it  must  be  charged 
and  proved,  among  other  things,  that  the 
prosecution  alleged  in  the  declaration  was 
conducted  to  Its  termination,  and  that  it  end- 
ed in  the  final  acquittal  of  the  plaintlfl.  An 
allegation  that  an  offense  of  which  a  Justice 
of  the  peace  had  Jurisdiction  was  dismissed 
by  him  'without  the  Introduction  of  any  testi- 
mony,' or  that  the  defendant  'without  the 
Introduction  of  any  testimony'  caused  the 
plaintiff  to  be  discharged,  and  not  prosecuted 
for  said  offense.  Is  not  such  an  averment  of 
the  final  termination  of  the  prosecution  as 
wUl  support  an  action  for  malicious  prosecu- 
tion. It  amounted  to  no  more  than  a  nolle 
prosequi,  which  was  no  bar  to  a  further  pros- 
ecutl(Hi  for  the  same  offense.  It  did  not 
establish  the  Innocence  of  the  plaintiff,  or 
show  want  of  probable  cause  on  the  part  of 
the  defendant" 

It  Is  obvious,  therefore,  that  the  case  under 
consideration  must  be  affirmed,  if  we  adhere 
to  the  law  as  propounded  in  Ward  v.  Bea- 
sor.  The  conclusiim  there  reached  is  sup- 
ported by  Hilliard  on  Torts,  by  Oreenleaf, 
by  Mr.  Bilnor  in  his  Institutes,  by  Barton 
In  his  Law  Practice,  by  the  Supreme  Court 
of  Massachusetts  in  Bacon  v.  Towne,  4  Oush. 
217,  and  by  a  dictum  by  Judge  Burks  in 
Scott  ft  Boyd  V.  Shelor,  28  Orat  891. 

The  opportunity  for  a  more  extensive  re- 
search and  a  further  consideration  of  the 
principles  involved  have  led  us  to  a  differ- 
ent conclusion. 

It  is  true  that  "public  policy  favors  prose- 
cution for  a  crime,  and  requires  that  a  per- 
'son  who  in  good  faith  and  upon  reasonable 
grounds  institutes  proceedings  upon  a  crlmi- 
aal  charge  shall  be  protected."  19  Am.  ft 
Eng.  Encyc.  of  Law,  p.  660. 

It  is  the  lawful  right  of  every  man  to  in- 
stitute or  set  on  foot  criminal  proceedings 
wherever  he  believes  a  public  offense  has 
been  committed.  But  it  is  a  duty  which 
every  man  owes  to  every  other  not  to  Insti- 
tute proceedings  maliciously  which  he  has 
DO  good  reason  to  believe  are  Justified  by  the 
facts  and  the  law.  Newell  on  Malicious 
Prosecution,  t  1. 

The  difficulty,  therefore,  presented  is  to 
protect  the  citizen  against  criminal  proceed- 
ings which  are  not  Justified  by  the  facts  and 
by  the  law,  being  at  the  same  time  careful 
not  unduly  to  deter  men  from  the  institution 
of  criminal  proceedings  honestly  intended 
to  punish  public  offenses  against  the  law. 

To  meet  and  harmonize  these  difficulties 
as  far  as  practicable,  the  law  requires  that 
the  plaintiff  in  an  action  for  malicious  pros- 
ecution must  aver  and  prove  the  institution 
of  a  suit  or  proceeding  without  reasonable 
cause,  malice  in  the  institution  of  the  suit 
or  proceeding,  and  the  complete  termination 
of  the  suit  or  proceeding.  If  a  plaintiff  In  a 
suit  for  malicious  prosecutton  can  maintain 


tiiese  iMTopositions  to  the  satisfaction  of  a 
Jury,  he  may  and  should  recover  damages; 
nor  would  the  result  tend  to  deter  others 
from  the  honest  and  fearless  prosecution 
ot  offenders  against  the  law. 

In  Scott  ft  Boyd  v.  Shelor,  supra.  Judge 
Burks  states  that  to  warrant  a  recovery  in 
a  suit  for  malicious  prosecution  it  must  be 
proved  that  the  prosecution  alleged  in  the 
declaration  liad  been  set  on  foot  and  conduct- 
ed to  its  termination.  Had  he  stopped  tho^ 
he  would  have  been  in  entire  harmony  with 
the  law  as  stated  in  Newell  on  Malicious 
Prosecution;  but  he  goes  further  and  says: 
**And  that  it  ended  in  the  final  acquittal  and 
discharge  of  the  plaintiff."  It  is  true  that 
in  the  case  which  Judge  Burks  was  consider- 
ing there  had  been  a  final  acquittal  and  dis- 
charge of  the  plaintiff,  and  it,  of  course,  can- 
not be  questioned  that  there  was  a  final  ter- 
mination of  the  prosecution;  but  that  case 
cannot  be  binding  authority  for  the  proposi- 
tion that  nothing  shc^  of  a  final  acquittal 
constitutes  such  a  termination  of  the  proceed- 
ing as  will  support  an  action  for  malicious 
prosecution. 

In  Morgan  v.  Hughes,  2  Durn.  ft  East* s  22S» 
Justice  Buller  says :  '^Saying  that  the  plain- 
tiff was  discharged  is  not  sufficient  It  is 
not  equal  to  the  word  'acquitted,'  which  has 
a  definite  meaning.  Where  the  word  'ac- 
quitted' is  used,  it  must  be  understood  in 
the  legal  sense,  namely,  by  a  Jury  on  the 
trial.  But  there  are  various  ways  by  which 
a  man  may  be  discharged  from  Ills  imprison- 
ment, without  putting  an  end  to  the  suit  If, 
indeed,  it  had  been  alleged  that  he  was  dis- 
charged by  the  grand  Jury's  not  finding  the 
bill,  that  would  have  shown  a  legal  end  to 
the  prosecution." 

Of  course,  if  in  Morgan  v.  Hughes,  it  had 
been  averred  tliat  the  plaintlfl  was  acquitted, 
it  would  have  been  sufficient  as  in  Scott  ft 
Boyd  V.  Shelor,  supra;  but  it  was  held  that 
"discharged"  was  not  a  sufficient  averment 
in  a  declaration  that  the  prosecution  had 
terminated.  If  it  had  been  alleged  that  he 
was  discharged  by  the  grand  Jury  not  finding 
a  bill,  that  would  have  been  a  legal  end  to 
the  prosecution,  and  would,  therefore,  have 
been  sufficient  averment  of  the  legal  termina- 
tion of  the  particular  proceeding  against  the 
plaintiff  to  have  warranted  the  institutioa 
by  him  of  his  suit  for  malicious  prosecution. 

In  the  note  to  Ross  v.  Hixon  (Kan.)  26 
Am.  St  Rep.  123,  by  Freeman,  it  is  said  tliat 
"the  prosecution  on  which  the  action  is  based 
must  have  terminated  without  resulting  in 
the  conviction  of  the  plaintiff.  It  is  some- 
times said  that  it  must  have  terminated  in 
his  acquittal,  but  this  is  not  true  A  trial  on 
the  merits  or  otherwise  is  not  essential.  It 
is  sufficient  that  the  prosecution  has  ended, 
so  that  it  cannot  be  reinstated  nor  further 
maintained  without  commencing  a  new  pro- 
ceeding; but  it  must  have  terminated  in 
some  of  the  several  modes  In  which  it  Is  pes- 
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Bible  for  a  criminal  proceeding  to  reach  a 
Btage  beyond  which  the  accused  cannot  be 
further  prosecuted  therein"— citing  Gasebeer 
V.  Drahoble,  13  Neb.  465,  U  N.  W.  897 ;  Mc- 
Wllliams  y.  Hoban*  42  Md.  66;  Blalock  .y, 
Randall,  76  111.  224;  Gillespie  ▼.  Hudson,  11 
Kan.  168;  Schippel  v.  Norton,  88  Kan.  567, 
16  Pac.  804.  Further  discussing  the  ques- 
tion, he  speaks  of  a  discharge  by  a  commit- 
ting magistrate,  and  says  that  ''If  the  exam- 
ining magistrate  finds  that  there  is  not 
sufficient  cause  to  hold  the  accused  to  answer, 
and  therefore  discharges  him,  that  prosecu- 
tion is  thereby  ended;  and  the  consideration 
that  other  prosecutions  may  be  brought 
against  the  same  person  on  the  same  charge, 
and  that  the  grand  Jury,  on  its  presentation 
to  them,  may  find  an  indictment  thereon,  can- 
not prevent  the  action  of  the  magistrate  from 
having  its  effect  as  a  termination  of  the  proe- 
ecution  before  him,  sufficient  to  support  the 
civil  action.'*  And  so  with  the  failure  of  a 
grand  Jury  to  find  an  indictment 

With  respect  to  the  entry  of  a  ''nolle  proe- 
equl,"  he  says  that  "if  some  action  or  pro- 
ceedlDg,  on  the  part  of  the  court  or  other- 
wise, is  required  to  make  an  entry  of  nolle 
prosequi  operative  as  a  final  termination  of 
a  prosecution,  then,  of  course,  such  action 
or  proceeding  must  supplement  such  entry; 
but,  when  It  is  manifest  that  the  prosecution 
is  at  an  end  and  cannot  be  revived,  it  is  not 
material  how  it  came  to  its  end,  and  the  right 
of  the  party  injured  by  it  to  seek  redress  is 
complete." 

And,  speaking  generally  as  to  other  means 
of  terminating  a  prosecution,  this  learned 
author  says:  "The  only  reasonable  ground 
for  denying  that  the  termination  of  a  pros- 
ecution by  the  entry  of  a  nolle  prosequi  will 
support  an  action  for  malicious  prosecution 
was  that  there  had  been  no  trial  on  the  mer- 
its, and  therefore  no  acquittal  of  the  accused ; 
but  it  is  settled,  as  we  think,  beyond  dissent 
that  a  trial  on  the  merits  is  not  essential, 
To  hold  it  essential  would  be  to  permit  a  pros- 
ecutor to  do  all  the  damage  which  a  mali- 
cious prosecution  can  possibly  effect,  and  then 
deny  the  accused  the  opportunity  to  vindicate 
himself  by  a  trial,  by  having  the  proceeding 
quashed  or  dismissed,  and  thus  escaping  all 
liability  for  the  wrong  unlawfully  inflicted* 
Therefore  any  mode  by  which  a  prosecution 
n^ay  be  dismissed  or  ended,  though  without 
a  trial,  is  sufficient  The  Indictment  may  be 
insufficient  and  for  that  reason  may  be 
quashed  before  trial,  or  upon  trial  may  re- 
quire the  Jury  to  return  a  verdict  of  acquit- 
tal In  either  event,  if  the  accused  is  dis- 
charged by  the  court,  the  prosecution  is  final- 
ly terminated,  in  the  sense  that  an  action  for 
malicious  prosecution  may  be  instituted  and 
sustained,  though  there  is  nothing  to  prevent 
the  finding  of  another  indictment  sufficient 
in  form." 

This  statement  of  the  law  by  Mr.  Free- 
man if  sustained  by  a  great  array  of  author- 


ity, which  we  deem  it  needlen  to  discuss  or 
dte. 

At  sections  248  and  249  of  Bish(9  on  Non- 
contract  Law,  it  is  said  that: 

"If,  on  motion  of  the  state's  attorney,  a 
criminal  cause  is  stricken  from  the  dodcet, 
with  leave  to  reinstate  it  the  defendant  is 
not  dicharged  from  the  indictment,  and  a 
suit  for  malicious  prosecution  will  be  pre- 
mature. But  a  nolle  prosequi  ends  the  in- 
dictment past  recall,  and  thereupon  the  right 
to  a  malicious  prosecution  suit  is  perfected, 
a  proposition  from  which  a  few  of  our  courts, 
misapprehending  the  effect  of  a  nolle  prose- 
qui have  dissented,  making  distinctions  not 
necessary  to  be  particularly  pointed  out 
here. 

"The  methods  of  ending  the  proceeding 
are  numerous,  and  they  need  not  be  all 
q)eclfied.  It  is  sufficient,  for  example,  if 
the  indictment  is  quashed  and  the  prisons 
discharged  by  Judgment  of  the  court  Only 
the  particular  proceeding  need  be  at  an  end, 
it  being  Immaterial  that  the  party  is  sub- 
ject to  a  new  ona  A  criminal  prosecution, 
said  a  learned  Judge,  is  'terminated  (1) 
where  there  is  a  verdict  of  not  guilty;  (2) 
where  the  grand  Jury  ignore  a  bill;  (3) 
where  a  nolle  prosequi  is  entered;  and  (4) 
where  the  accused  has  been  discharged  from 
bail  or  imprisonment'  Therefore  the  court 
held  that  a  prosecution  was  not  ended  while 
pending  before  the  grand  Jury.  A  discharge 
by  the  examining  magistrate  will  suffice. 
In  the  nature  of  some  proceedings  the  de- 
fendant has  nothing  to  do,  and  whenever 
the  plaintiff's  steps  are  finished  the  right 
to  the  malicious  prosecution  suit  is  com- 
plete; 'as,'  it  was  Judicially  observed,  'where 
the  plaintiff  was  committed  on  articles  of 
peace  for  a  definite  term  unless  he  should 
find  sureties  for  the  peace.  In  such  a  case 
the  plaintiff  is  allowed,  ex  necessitate  rei« 
to  maintain  his  action,  though  he  was  dis- 
charged by  the  effluxion  of  the  time  for 
which  he  was  committed,  for  the  reason 
that  he  is  not  at  liUerly  to  controvert  the 
statement  of  the  defendants  in  making  the 
complaint  and  therefore  could  not  have  a 
hearing  and  obtain  a  favorable  decision.' 
A  release  on  giving  surety  to  keep  the  peace 
is  a  sufficient  ending  of  the  proceeding." 

To  the  same  effect  is  Oooley  on  Torts  (24 
Bd.)  p.  215:  "The  termination  of  the  pro- 
ceeding must  in  general,  be  by  a  final  acquit- 
tal. It  is  not  enough  that  the  parties  in  a 
case  which  they  might  lawfully  settle,  have 
effected  a  compromise,  and  thereby  terminat- 
ed, it,  or  that  the  defendant  was  discharged 
because  the  offense  was  misnamed  in  the 
papers,  or  because  of  formal  defects.  But 
if  the  proceeding  is  ex  parte  to  hold  to  bail, 
and  the  accused  party  has  no  opportunity  to 
disprove  the  case  made  against  him,  he  may 
maintain  the  suit  notwithstanding  he  was 
required  to  give  bail ;  and  so  he  may  if  on 
a  preliminary  examination  before  a  magls- 
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trate  on  charge  of  crime  be  Is  discharged. 
Whether  the  entry  of  a  nolle  prosequi  by 
the  prosecuting  officer  is  a  sufficient  dis- 
charge has  been  made  a  question.  In  some 
cases  it  has  been  held  that  it  was;  but  other 
cases  hold  the  contrary.  The  reason  assign- 
ed in  these  last  cases  is  that  the  finding  of 
the  grand  Jury  is  some  evidence  of  probable 
cause,  and  another  indictment  may  be  found 
on  the  same  complaint  But  the  reasonable 
rule  seems  to  be  that  the  technical  prereq- 
uisite la  only  that  the  particular  prosecu- 
tion be  disposed  of  in  such  a  manner  that 
this  cannot  be  revived,  and  the  prosecutor, 
if  he  proceeds  further,  will  be  put  to  a  new 
one." 

It  would  be  easy,  but  we  think  unneces- 
sary, to  cite  very  many  adjudicated  cases 
in  support  of  the  views  of  the  eminent  text 
writers  from  whom  we  have  quoted.  We 
shall  content  ourselves  with  adding  to  the 
authorities  adduced  the  statement  of  the  law 
as  given  in  19  Am.  Bug.  Encyc.  of  Law,  p. 
681:  "That  a  prosecution  may  be  regarded 
as  terminated  when  it  has  been  disposed 
of  in  such  a  manner  that  it  cannot  be  re- 
vived, so  that  the  prosecutor,  if  he  intends 
to  proceed  further,  must  institute  proceed- 
ings de  novo." 

The  Judgment  of  the  circuit  court  is  re- 
versed. 


(104  Va.  814) 

SOUTH  St  W.  BY.  CO.  v.  OOMMONWBALTH 

ez  rel.  FLANABY  et  al. 

(Supreme  Ck>art  of  Appeals  of  Virginia.    Sept. 

14,  1905.) 

1.  APPEAIr-QUBSl^ONS  NOT  BaISED  AT  TBIAL 
— JURISDICTIOW. 

An  objection  that  the  court  had  no  Jaris- 
dlction  of  the  proceeding  is  available  on  appeal, 
though  not  made  in  the  trial  court 

2.  Quo   WABtKANTO— Bight  to   Pbosboutk— 
Baileoads—Ohabteb— Noncompliance. 

Va.  Code  1904,  pp.  1611.  1612,  SS  3022- 
8024,  authorize  the  award  of  a  writ  of  quo 
warranto  against  a  corporation  not  municipal 
for  misuse  or  nonuse  of  ^it»  corporate  privileges 
and  franchises,  either  by  the  Attorney  General 
or,  in  case  of  his  refusied,  by  a  private  prose- 
cutor; and  section  1105e,  d.  30  (page  566), 
declares  that  all  corporations,  whether  expiring 
by  limitation  or  are  otherwise  dissolved,  shaU 
be  continued  for  such  length  of  time  as  may 
be  necessary  for  the  purpose  of  prosecuting  and 
defending  suits  by  or  against  them,  and  of  en- 
abling them  gradually  to  settle  their  business. 
Held,  that  section  1313a,  d.  58  (page  733),  de- 
claring that  if  the  works  of  any  internal  im- 
provement company  be  not  commenced  and  be 
completed  within  the  time  prescribed  by  law  or 
by  its  charter,  or  if  the  works  be  completed  and 
the  company  abandon  them,  etc.,  the  state  may 
proceed  against  such  company  by  writ  of  quo 
warranto,  eta,  to  forfeit  its  franchises  and  sell 
Its  property,  should  be  construed  as  a  limita- 
tion on  the  general  act,  and  hence  a  writ  of  quo 
warranto  on  the  relation  of  a  private  prosecutor 
could  not  be  maintained  to  t^minate  the  fran- 
chises of  a  railroad  company  for  failing  to 
construct  its  road  in  tbe  time  allowed. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  41, 
€enL  Dig.  Quo  Warranto,  /§  40,  41 ;  voL  44, 
Cent  Dig.  SUtates,  U  802-305.] 


Brror  to  Corporation  Court  of  BristoL 
Qno  warranto  by  the  commonwealth  on 
relation  of  C  B.  Flanary  and  others,  against 
the  South  &  Western  Bailway  Company. 
Prom  a  decree  in  favor  of  relators,  respond- 
ent brings  error.    Beversed. 

A.  A.  Phlegar,  J.  N.  Powell,  and  B.  T. 
Irvine,  for  plaintiff  in  error.  D.  D.  Hull,  W. 
S.  Cox,  Hoge  St  Bailey,  Bailey  St  Byars, 
Bullitt  St  Kelly,  and  F.  W.  Christian,  for  de- 
fendants in  error. 

BUCHANAN,  J.  This  is  a  writ  ot  error  to 
a  Judgment  of  the  corporation  court  of  the 
city  of  Bristol  in  a  quo  warranto  proceeding, 
by  which  it  was  determined  that  the  plain- 
tiff in  error  had  forfeited  all  its  rights,  priv- 
ileges, and  franchises  as  a  corporation  in 
this  state,  because  it  had  failed  to  construct 
and  have  in  operation  30  miles  of  its  road  in 
this  state  within  the  time  required  by  its 
charter. 

The  first  assignment  of  error  to  be  con- 
sidered, and  the  only  one  that  can  be  con- 
sidered if  it  is  sustained,  is  that  the  trial 
court  had  no  authority  to  Issue  the  writ  of 
quo  warranto  upon  the  petition  of  private 
persons.  This  question  was  not  raised  in 
the  court  below,  and  It  Is  insisted  by  the 
relators  that  it  cannot  be  made  in  this  court 
for  the  first  time. 

The  general  rule  is  that  a  question  not 
made  in  the  trial  cannot  be  raised  in  the 
appellate  court  This  rule,  however,  is  sub- 
ject to  exceptions,  one  of  which  is  that  a 
question  which  goes  to  the  Jurisdiction  of 
the  court  may  not  only  be  raised  for  the 
first  time  In  the  appellate  court,  but,  where 
it  appears  that  the  trial  court  did  not  have 
Jurisdiction,  the  appellate  court  may  of  its 
own  motion  take  notice  of  that  fact 

As  was  said  by  President  Tucker  In  Jones 
ft  Ford  V.  Anderson,  7  Leigh,  309,  314:  'It 
must  always  be  ex  officio  the  duty  of  a  court 
to  disclaim  a  Jurisdiction  which  it  Is  not 
entitled  to  exercise.  To  do  otherwise  would 
be  to  usurp  a  power  not  conferred  by  law." 

To  hold  that  the  question  of  the  Jurisdic- 
tion of  the  trial  court  could  not  be  made  in 
the  appellate  court  for  the  first  time  would 
be  in  effect  to  hold  that  consent  could  give 
Jurisdiction,  and  might  result  in  the  affirm- 
ance of  a  Judgment  which  the  trial  court 
had  no  authority  to  enter.  See  Philips  ▼. 
Com.,  19  Grat  485;  Byan  v.  Com.,  80  Va. 
385;  Saunders  v.  Griggs,  81  Va.  606;  Mc- 
Allister V.  Guggenheimer,  91  Va.  317,  320, 
21  S.  B.  475;  Boston  Blower  Co.  v.  Carmen 
Lumber  Co.,  94  Va.  94,  100,  26  S.  B.  390. 

The  ground  upon  which  it  is  claimed  that 
the  trial  court  did  not  have  Jurisdiction  is 
that  the  general  law,  which  authorizes  a 
writ  of  quo  warranto  to  be  awarded  against 
corporations  generally  (other  tlian  munidpal 
corporations),  upon  the  petition  of  private 
persons,  does  not  apply  to  a  railroad  or  other 
internal  improvement  company  for  ftailurtt 
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to  complete  its  works  within  the  time  pre- 
scribed by  its  charter,  because  such  a  case  is 
provided  for  by  a  special  statute  in  which 
the  state  alone  is  authorised  to  Institute  a 
quo  warranto  proceeding.  It  is  conceded 
that  the  provisions  of  the  general  law  are 
sufficiently  broad  to  embrace  a  railroad  cor- 
poration; but  the  contention  is  that,  where 
the  special  provision  is  in  conflict  with  the 
general  law,  the  special  provision  to  the  ex- 
tent of  such  conflict  will  govern. 

That  special  provision  is  as  follows!  "If 
the  works  of  any  internal  improvement 
company  be  not  commenced  and  be  com- 
pleted within  the  time  prescribed  by  law,  or 
by  its  charter,  or  if  after  such  works  be 
completed,  the  company  abandon  them,  or 
for  three  successive  years  cease  to  use  and 
f^il  to  keep  them  in  good  repair,  in  each  of 
these  cases  the  state  may  proceed  against 
such  company  by  writ  of  quo  warranto,  and 
if  in  any  such  proceeding  there  is  a  Judg- 
ment against  the  company,  the  commission 
shall  forthwith  take  possession  of  its  work 
and  property  and  sell  the  same  (except  the 
debts  owing  to  the  company),  and  convey 
the  works  and  property  so  sold  to  the  pur- 
chaser thereof  as  soon  as  the  purchase 
monej  has  been  paid,  the  deed  of  conveyance 
to  be  executed  by  the  chairman  of  the  com- 
mission under  its  seal.  The  commission 
shall,  moreover,  collect,  as  far  as  practicable, 
the  debts  aforesaid,  and  apply  the  proceeds 
thereof  and  of  the  said  sale,  after  deduct- 
ing the  costs  and  exi)enses  of  the  collection 
and  sale,  to  the  discharge  of  the  liabilities  of 
the  company,  and  whatever  remains  after 
said  liabilities  are  discharged,  pay  into  the 
treasury  of  the  state.  Upon  such  convey- 
ance to  the  said  purchaser,  he  shall  forth- 
with be  a  corporation  by  any  name  which 
may  be  set  forth  in  such  conveyance,  or 
any  writing  signed  by  him  and  admitted  to 
record  in  the  county  or  corporation  wherein 
the  conveyance  shall  be  admitted  to  record; 
and  to  the  corporation  thus  created  all  the 
provisions  of  section  twelve  hundred  and 
thirty-four  of  the  Code  shall  apply,  except 
that  the  franchises,  rights,  and  privileges  to 
which  such  corporation  shall  succeed  and 
the  duties  which  it  shall  perform,  shall 
be  such  as  would  have  been  had  or  perform- 
ed by  the  flrst  company  but  for  the  judgment 
aforesaid  in  the  proceeding  by  writ  of  quo 
warranto,  or  information  in  the  nature  of 
a  writ  of  quo  warranto,  save  only  as  in  said 
section  provided,"  Va.  Code  1904,  p.  733, 
f  1313a,  d.  58. 

The  genera]  statutes,  which  it  is  claimed 
contain  provisions  in  conflict  with  that  spe- 
cial provision,  are  as  follows: 

Va.  Code  1904 :  "Sec.  3022.  In  what  cases 
writ  of  quo  warranto  awarded.  A  writ  of 
quo  warranto  may  be  awarded  and  prosecut- 
ed in  the  name  of  the  state  of  Virginia  in 
any  of  the  following  cases,  to  wit: 

*'First  Against  a  corporation  (other  than 


a  municipal  corporation)  for  a  misuse 
or  nonnse  of  its  corporate  privileges  and 
franchises,  or  for  the  exercise  of  a  privilege 
or  franchise  not  conferred  upon  it  by  Inw,  or 
where  a  charter  of  incorporation  has  been 
obtained  by  it  from  a  court  for  a  fraudulent, 
purpose,  or  for  a  purpose  not  authorized  by 
law; 

"Second.  Against  a  peiten  for  the  misuse 
or  a  nonuse  of  any  privilege  and  franchise 
conferred  upon  him  by  or  in  pursuance  of 
law; 

"Third.  Against  any  person  or  persons 
acting  as  a  coriwration  (other  than  a  munie 
ipal  corporation)  without  author!^  of  law* 
and 

"Fourth.  Against  any  person  who  shall 
intrude  into  or  usurp  any  public  office.  Bui 
no  such  writ  shall  be  awarded  or  prosecuted 
against  any  person  now  in  office  for  any 
cause  which  would  have  been  available  in 
support  of  a  proceeding  to  contest  the  elec- 
tion of  such  person  to  such  office. 

"Sec.  3023.  When,  where,  how,  and  by 
whom  the  writ  to  be  applied  for.  Whenever 
the  Attorney  General  or  attorney  for  the  com- 
monwealth of  any  county  or  corporation,  the 
circuit  or  corporation  court  whereof  has 
Jurisdiction  of  the  proceeding,  is  satisfied 
that  a  cause  for  the  writ  exists,  he  may,  at 
his  own  instance,  or  at  the  relation  of  any 
person  interested,  apply  by  petition  to  the 
said  circuit  or  corporation  court  or  to  the 
Judge  thereof  in  vacation,  to  have  such  writ 
issued,  and  shall  state  the  reasons  therefor  in 
the  petition.  If  the  Attorney  Qeneral  or 
the  attorney  for  the  commonwealth,  upon 
being  requested  as  aforesaid,  refuse  or  fail 
to  apply  for  the  writ,  the  person  so  intiirest- 
ed  may  present  Ills  petition  to  such  court  or 
Judge  asking  for  the  same. 

"Sea  3024.  When  awarded;  where  return- 
able; how  signed  and  attested;  when  bond 
required.  If,  in  the  opinion  of  the  court  or 
Judge,  the  reasons  so  stated  in  the  petition 
are  sufficient  in  law,  the  said  writ  shall  be 
awarded  by  the  court  or  Judge,  returnable 
to  the  next  term  of  the  court,  and  the  same 
shall  be  signed  by  the  Judge  and  attested  by 
the  clerk  of  such  court  But  if  the  writ  be 
awarded  at  the  relation  of  any  person,  it 
shall  not  be  issued  until  the  relator  shall 
have  given  bond  with  sufficient  surety  (if 
such  bond  be  required  by  the  court  or  Judge), 
to  be  approved  by  the  clerk,  in  such  penalty 
as  the  court  or  Judge  shall  prescribe  with 
condition  that  the  relator  shall  pay  all  such 
costs  and  expenses  as  may  be  incurred  by  the 
state  in  the  prosecution  of  the  writ,  In  case 
the  same  shall  not  be  recovered  from  and 
paid  by  the  defendant  therein." 

Section  llOSe,  cL  30:  "All  corporations, 
whether  they  expire  by  their  own  limitation 
or  are  otherwise  dissolved,  shall,  neverthe- 
less, be  continued  for  such  length  of  time  as 
may  be  necessary  from  such  dissolution  or 
expiration  for  the  purpose  of  prosecuting  and 
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defeiKUng  soltB  by  or  against  them»  and  of 
enabling  them  gradually  to  settle  and  close 
tbeir  business,  to  dispose  of  and  convey  their 
property,  and  to  diride  their  capital,  but 
not  for  the  puri)ose  of  continuing  the  busi- 
ness for  which  said  corp<»tition  shall  have 
been  established." 

A  comparison  of  these  statutes  will  show 
that  section  8022  is  a  general  provision  broad 
enough  to  embrace  all  corporations  (other 
than  municipal  corporations),  while  clause 
68,  t  1813a,  is  a  special  provision  applicable 
only  to  internal  improvement  companies; 
that  by  section  8023  a  quo  warranto  proceed- 
ing may  be  instituted  in  the  name  of  the 
commonwealth  against  a  corporation  tcr  a 
nonuse  or  misuse  of  its  corporate  franchises, 
not  only  by  the  Attorney  General  or  the  at- 
torn^ for  the  commonwealth  for  the  proper 
county,  but  also  by  private  persons  under  cer- 
tain conditions,  while  by  clause  58,  { 1818a, 
the  state  alone  is  authorised  to  institute  a 
quo  warranto  proceeding  against  an  Internal 
improvement  company  for  its  failure  to  com- 
mence and  to  complete  its  works  within  the 
time  prescribed  by  its  charter;  and  that 
clause  80  of  section  1105e,  construed  in  the 
light  of  clause  1  of  that  section,  provides  that 
all  corporations,  whether  they  expire  by  their 
own  limltatioa  or  are  otherwise  dissolved 
(and  one  of  the  methods  of  dissolving  a  cor- 
poration is  by  a  forfeiture  of  its  franchise 
by  a  judicial  proceeding),  shall  nevertheless 
be  continued  for  such  length  of  time  as  may 
be  necessary  from  such  dissolution  or  ex- 
piration for  the  purpose  of  prosecuting  and 
defending  suits  by  or-  against  them,  to  enable 
them  gradually  to  settle  and  close  their  busi- 
ness, to  dispose  of  and  convey  their  prop- 
erty, and  to  divide  their  capital,  but  not  to 
continue  the  business  for  which  they  were 
Incorporated,  while  by  clause  68,  t  1313a,  if 
there  be  a  Judgment  in  a  quo  warranto  pro- 
ceeding against  an  internal  improvement 
company,  the  State  (Corporation  Oommission 
is  required  forthwith  to  take  possession  of 
the  works  and  property  of  such  company, 
sell  the  same  (except  debts  due  to  it),  convey 
its  works  and  property  to  the  purchaser  as 
soon  as  the  purchase  money  has  been  paid, 
collect  its  debts  and  apply  the  proceeds 
thereof  and  of  the  sale  of  its  works  and 
property,  after  deducting  costs  and  expenses 
of  such  collection  and  sale,  to  the  discharge 
of  the  liabilities  of  the  company,  and  pay  the 
residue  into  the  treasury  of  the  state,  and 
upon  a  conveyance  of  the  works  and  proper- 
ty so  sold  the  purchaser  is  created  a  cor- 
poration, and  the  new  corporation  thus  cre- 
ated succeeds  to  all  the  franchises,  rights, 
and  privileges,  and  is  required  to  perform  all 
the  duties  that  would  have  been  had  or 
should  have  been  performed  by  the  old  com- 
pany, except  as  provided  by  section  1234  of 
the  Ck)de  of  1887  (clause  18,  I  1294b,  p.  658, 
Va.  Ctode  1904). 

These  general  and  special  provisions  are 
In  apparent  conflict   The  parties  authorized 


to  institute  the  proceedings  are  different 
Under  the  special  provisions  it  can  only  be 
done  by  the  state,  while  under  the  general 
provisions  it  may,  under  certain  dream- 
stances,  be  instituted  by  private  persons. 
The  consequences  which  flow  from  a  Judicial 
forfeiture  of  a  corporation's  franchises  un- 
der the  general  and  special  provisions  are 
wholly  different.  In  the  one  case  the  cor- 
poration for  some  purposes  continues  to  ex- 
ist It  settles  and  closes  its  business,  sells 
and  conveys  its  property,  collects  its  debts, 
and  divides  its  capital  In  the  other  the 
corporation  ceases  to  exist  for  any  purpose. 
An  agency  of  the  state  government  winds  up 
its  affairs;  and  the  proceeds  of  its  works, 
property,  and  the  debts  due  it  after  the  pay- 
ment of  the  costs  and  expenses  attending 
their  sale  and  collection  and  the  payment 
of  the  company's  liabilities,  are  paid  into 
the  treasury  of  the  state,  and  the  purchaser 
of  its  works  and  property  is  created  a  new 
corporation,  clothed  with  the  powers  and 
burdened  with  the  duties  of  the  old  corpo- 
ration. 

The  history  of  the  general  and  special  pro- 
visions, so  far  as  it  is  material  to  the  ques- 
tion now  under  consideration,  is  as  follows: 
Sections  8022-8024  became  the  law  by  the 
Oode  of  1887,  and  they  have  not  been  amend- 
ed or  changed  by  subsequent  legislation. 
Clause  SO  of  section  1105e,  so  far  as  its 
provisions  affect  this  case,  is  substantially 
the  same  as  section  1103  of  the  Code  of  1887. 
Clause  68  of  section  1818a  is  the  same  as 
section  1239  of  the  Code  of  1887,  except  that 
the  latter  provision  conferred  and  imposed 
upon  the  board  of  public  works  the  powers 
and  duties  which  clause  68  confers  and  im- 
poses upon  the  State  Corporation  Oommis- 
slon. 

The  Code  of  1887  is  one  act  Section  1, 
Code  1887  [Va.  Code  1904,  p.  8,  |  1].  It  Is 
a  settled  rule  of  construction  that  all  statutes 
In  pari  materia  should  be  read  and  construed 
together  as  If  they  formed  parts  of  the  same 
statute  and  were  enacted  at  the  same  time ; 
and,  where  there  is  a  discrepancy  or  dis- 
agreement between  them,  such  interpreta- 
tion should  be  given  so  that  all,  if  possible^ 
may  stand  together.  Dillard  v.  Thornton, 
29  Grat  392,  39a  And  In  that  case  it  la  said 
that  the  rule  applies  with  peculiar  force  in 
the  construction  of  a  Code  to  the  several 
parts  thereof  which  relate  to  the  same  sub- 
ject-matter, were  -conceived  by  the  same 
minds,  prepared  by  the  same  hands,  and 
adopted  at  the  same  time  by  the  same  legis- 
lative body.  Easley  v.  Barksdale,  75  Va. 
281 ;  Bank  v.  Holland.  99  Va.  495,  605,  89 
S.  m  126, 65  L.  R.  A.  155.  8  Am.  St  Rep.  896. 

Another  rule  of  construction  is  that  where 
there  are  two  statutes,  the  earlier  special 
and  the  later  general — ^the  terms  of  the  gen- 
eral broad  enough  to  include  the  matter  pro- 
vided for  in  the  special — ^the  fact  that  one 
is  special  and  the  other  general  creates  a 
presumption  that  the  special  is  to  be  con- 
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naered  as  remaining  an  exception  to  the  gen- 
eral»  and  that  the  general  will  not  be  consid- 
ered as  repealing  the  special,  unless  the 
provisions  of  the  general  are  manifestly  in- 
consistent with  those  of  the  special.  Sedg- 
wick on  Constr.  of  Stat  97,  and  note; 
Sutherland  on  Constr.  Stat  99  162,  153;  26 
Am.  &  Eng.  Bncy.  of  L.  (12th  Ed.)  739,  740; 
Com  V.  R.  &  P.  R.  Co.,  81  Va.  355,  867,  36a 
And  a  fortiori  this  must  be  the  true  rule, 
where  the  general  and  special  provisions  are 
parts  of  the  same  act  or  code  of  laws. 

These  rules  of  construction  were  foUowed 
In  the  case  of  Dillard  v.  Thornton,  supra, 
where  two  sections  of  the  Code  of  1873  were 
in  apparent  conflict.  'These  sections  of  the 
Code,"  said  the  court  in  that  case,  "in  the 
points  of  apparent  disagreement  are  now 
substantially  as  they  came  from  the  hands 
of  the  revisors,  and  the  only  way  to  give 
elTect  to  section  6  of  chapter  166  is  to  con- 
strue it  as  in  the  nature  of  a  proviso  to  se^ 
tlon  45  of  chapter  167.  The  latter  section 
gives  the  general  rule ;  the  former  the  limi- 
tation or  exception.** 

The  only  way  to  give  effect  to  clause  58 
of  section  1813a  is  to  construe  it  as  a  limita- 
tion upon  or  an  exception  to  the  general  pro- 
visions contained  in  sections  8022^3024^  and 
clause  80  of  section  1105e.  as  was  done  in 
Dillard  v.  Thornton.  Under  this  construc- 
tion, which  we  deem  the  correct  one,  it  fol- 
lows that  the  corporation  court  did  not  have 
Jurisdiction  to  award  the  writ  of  quo  war- 
ranto  against  the  plaintiff  In  error  upon  the 
petition  of  private  persons,  as  were  the  re- 
lators. 

Its  Judgment  must  therefore  be  reversed, 
and  the  petition  of  the  relators  be  dismissed. 


OOi  Va.  45») 

BERRY'S  EX'X  ▼.  FISHBURND  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

21,  1905.) 

1.   VeHUOB    and    PtrnOHASBft-QUANTITT— D«- 

FicTBNOT— Abatement  of  Pbiob. 

Where  the  agent  of  the  vendors  of  certain 
land,  In  response  to  a  direct  inquiry  of  the 
vendee,  represented  that  the  tract  contained  179 
acres  of  land,  and  offered  to  have  it  Bnrveyed« 
if  desired,  and  the  deed,  after  reciting  the  con- 
sideration of  $(^200,  declared  that  it  conveyed 
that  certain  tract  or  parcel  of  land  containing 
179  acres,  more  or  less,  etc.,  the  sale  was  by 
the  acre,  and  not  In  gross,  so  that  the  vendee 
was  entitled  to  recover  an  abatement  in  the 
price  for  a  deficiency  in  the  quantity  of  land. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  U  95-105, 
833.] 
2.. Estoppel  in  Pais— Sale  of  Land. 

In  an  action  by  a  vendee  of  land  to  recover 
an  abatement  of  the  price  for  a  deficiency  in 
quantity,  evidence  of  the  vendee's  statements  at 
the  time  certain  of  the  bonds  given  for  the  price 
were  assigned  hald  insufficient  to  estop  him 
from  claiming  such  abatement  as  against  ths 
purchasers. 

Appeal  from  Circuit  Court,  Augusta  Coun- 
ty. 
Suit  by  Abram  Berry,  revived  after  his 


death  in  the  name  of  his  executrix  against 
lioa  A.  Fishbume  and  others.  From  a  de- 
cree in  favor  of  defendants^  plaintiff  ap- 
peals.   Reversed. 

J.  M.  Perry,  for  appellant  Fitzhugh  Bl« 
der  and  H.  H.  Blease^  tat  appellees 

WHITTLE,  J.  This  is  a  suit  In  equity 
brought  originally  by  Abram  Berry  against 
his  vendors  and  others,  the  appellees,  for  an 
abatement  in  the  purchase  price  of  the  land 
in  the  bill  and  proceedings  mentioned  on  ac- 
count of  a  deficiency  therein  of  21%  acres. 
Pending  the  litigation,  Berry  died ;  and,  the 
cause  having  been  revived  in  the  name  of 
his  executrix  and  heirs  at  law,  the  decree 
under  review  was  passed  dismissing  the 
bill,  with  costs. 

The  deficiency  in  the  land  is  established 
beyond  controversy;  so  that  the  main  ques- 
tion presented  by  the  record  for  decision  is 
whether  the  sale  was  a  sale  by  the  acre  or 
a  sale  in  gross.  If  the  former,  appellant, 
the  executrix,  would  be,  in  that  aspect  of 
the  case,  entitled  to  the  abatement  demand- 
ed ;  otherwise,  she  would  not  be  so  entitled. 

The  principles  governing  the  subject  of 
such  sales  have  been  settled  in  this  Juris- 
diction by  a  long  line  of  decisions.  In  the 
case  of  Benson  v.  Humphreys,- 75  Va,  196, 
they  are  summarized  as  follows: 

"First  Every  sale  of  real  estate,  where 
the  quantity  is  referred  to  in  the  contract 
and  when  the  language  of  the  contract  does 
not  plainly  indicate  tliat  the  sale  was  in- 
tended to  be  a  sale  in  gross,  must  be  pre- 
sumed to  be  a  sale  per  acre. 

•^Second.  The  language  'more  or  less,' 
used  in  contracts  for  sale  of  land,  must  be 
understood  to  apply  only  to  small  excesses 
or  deficiencies,  attributable  to  variations  of 
instruments  of  surveyors,  etc.  When  these 
terms  are  used,  it  rather  repels  the  idea  of 
a  contract  of  hazard,  and  implies  that  there 
is  no  considerable  difference  in  quantity. 

"Third.  While  contracts  of  hazard  are  not 
Invalid,  courts  of  equity  do  not  regard  them 
with  favor.  The  presumption  is  against 
them,  and,  while  such  presumption  may 
be  repelled,  it  can  only  be  effectually  done 
by  clear  and  cogent  proof. 

"Fourth.  The  burden  of  proof  is  always 
upon  a  party  asserting  a  contract  of  has- 
ard;  for,  the  presumption  always  being  in 
favor  of  a  sale  per  acre,  a  sale  in  gross  or 
contract  of  hazard  must  be  clearly  estab- 
lished by  the  facts. 

"Fifth.  Where  the  parties  contract  for 
the  payment  of  a  gross  sum  for  a  tract  or 
parcel  of  land  upon  the  estimate  of  a  given 
quantity,  the  presumption  Is  that  the  quanti- 
ty infiuences  the  price  to  be  paid,  and  that 
the  agreement  is  not  one  of  hazard. 

"Sixth.  Whether  it  be  a  contract  In  gross 
or  for  a  specific  quantity  depends,  of  course, 
upon  the  intention  of  the  contracting  par- 
ties, to  be  gathered  from  the  terms  of  the 
contract;  and  all  the  facts  and  circumstancea 
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connects  with  it  But  In  interpreting  such 
contracts  the  court,  not  fayoring  contracts 
of  hazard,  will  always  construe  the  same 
to  be  contracts  of  sale  per  acre,  wherever 
it  does  not  clearly  appear  that  the  land 
was  sold  by  the  tract  and  not  by  the  acre. 
See  Watson  v.  Hoy,  28  Grat  698,  where  all 
the  cases  decided  by  this  court  and  many 
others  are  carefully  collected  in  the  elabo- 
rate opinion  of  Judge  Burks." 

See,  also,  to  the  same  effect,  the  subse- 
quent cases  of  Cunningham  v.  Millner,  82 
Va.  580;  Trinkle  v.  Jackson,  86  Va.  238,  0 
S.  B.  986,  4  L.  R.  A.  525;  Boschens  v.  Jur- 
gens,  92  Va.  756,  24  S.  B.  390;  Hull  v.  Watts, 
95  Va.  10,  27  S.  B.  829. 

The  evidence  in  the  case  has  received 
careful  consideration,  and  without  discuss- 
ing it  in  detail  it  is  sufficient  to  remark  that 
it  fails  to  afford  the  clear  and  cogent  proof 
contemplated  by  the  authorities,  and  strong- 
ly tends  to  sustain  the  theory  of  appellant 
that  the  sale  was  by  the  acre,  and  not  in 
gross.  This  is  not  only  true  of  the  anteced- 
ent parol  contract  of  sale  entered  into 
between  the  agent  of  the  vendors  and  the 
vendee,  but  also  finds  corroboration  In  the 
language  of  the  deed  subsequently  executed 
by  the  parties  In  consummation  of  that  con- 
tract There  is  no  doubt  about  the  fact 
that  this  agent,  in  response  to  the  direct 
inquiry  of  the  vendee,  represented  that  the 
tract  contained  179  acres  of  land,  and  like- 
wise offered  to  have  it  surveyed,  if  desired— 
an  avowal  and  offer,  be  it  observed,  that 
contribute  to  disprove  the  assumption  that 
the  sale  was  in  gross,  and  that  acreage  was 
no  inducement  to  the  purchase. 

The  deed,  after  reciting  the  consideration 
of  $6,200,  conveyiB  "that  certain  tract  or  par- 
cel of  land  •  ♦  •  containing  one  hun- 
dred and  seventy-nine  acres,  more  or  less, 
adjoining  the  lands  of  A.  P.  Anderson,"  etc. 
This  description  is  substantially  the  same  as 
that  in  Benson  ▼.  Humphreys,  supra,  which 
was  held  to  constitute  a  sale  by  the  acre^ 
and  not  a  sale  in  gross.  We  have  no  difficul- 
ty, therefore,  in  resolving  the  first  proposi- 
tion in  favor  of  the  appellant 

But  it  is  insisted,  in  the  second  place, 
that  appellant  is  estopped  by  declarations 
of  Berry  from  demanding  an  abatement  of 
the  bonds  representing  the  deferred  install- 
ments of  purchase  money. 

Two  of  these  bonds  were  assigned  to 
Palmer,  a  stranger  to  the  sale,  and  the 
remaining  two  to  Loa  A.  Fishburne,  one  of 


the  vendors.  These  parties  allege  !n  their 
answers  that  ther  were  Induced  to  purchase 
the  bonds  by  the  conduct  of  Berry,  and  that 
his  action  and  statement  that  he  had  no  ob- 
jection to  their  transfer,  whether  so  Intended 
or  not,  misled  them,  and,  if  allowed  an 
abatement  of  the  purchase  price,  it  would 
inure  to  his  advantage  and  their  disadvan- 
tage. 

In  that  connection  it  appears  that 
Berry  had  gone  to  the  office  of  counsel  for 
the  vendors,  in  the  city  of  Staunton,  to  call 
attention  to  the  shortage  in  the  land,  made 
known  to  him  by  a  recent  survey.  He  there 
met  with  several  of  the  vendors,  who  had 
assembled  for  the  purpose  of  completing  a 
sale  and  assignment  of  the  bonds  to  Palm- 
er and  Loa  A.  Fishburne.  There  is  serious 
conflict  in  the  testimony  of  witnesses  as  to 
what  Berry  said  on  that  occasion  in  regard 
to  the  transfer  of  the  bonds,  varying  in 
purport  from  an  unqualified  statement  that 
he  had  no  objection  to  the  proposed  assign- 
ment to  the  qualified  declaration  that  "it  was 
hard  to  pay  for  land  and  not  get  it,  but  that 
if  he  could  not  help  himself,  they  might  dis- 
pose of  the  bonds."  It  was  also  proved  that 
counsel  advised  Palmer  and  Loa  A.  Fish- 
burne that  Berry  might  contend  for  a  rebate, 
but,  in  his  opinion,  he  was  not  entitled  to  it, 
as  he  had  bought  In  gross,  and  not  by  the 
acre.  Neither  Palmer  nor  Loa  A.  Fishburne 
was  examined  to  sustain  the  affirmative  alle- 
gations of  their  answers;  and  the  extent  to 
which  they  may  have  been  infiuenced,  if  at 
all,  by  the  statement  of  Berry,  is  altogether 
matter  of  conjecture  and  inference. 

As  remarked  in  a  recent  case  by  this 
court:  '"The  authorities  uniformly  hold 
that  estoppels  in  pais  are  not  to  be  taken  by 
argument  or  inference,  but  must  be  certain 
to  every  intent  The  burden  of  proof  rests 
on  the  party  relying  upon  an  estoppel,  and 
it  must  be  made  to  appear  affirmatively  by 
clear,  precise,  and  unequivocal  evidence." 
Newport  News,  etc.,  Co.  v.  Lake,  101  Va.  334- 
343,  43  S.  B.  566 ;  Boiling  v.  Mayor  of  Peters- 
burg, 3  Rand.  563 ;  Taylor  ▼.  Gussen,  90  Va. 
40.  17  S.  B.  721. 

Tested  by  the  foregoing  rule,  it  is  ap- 
parent that  the  evidence  relied  on  for  that 
purpose  is  insufficient  to  establish  the  pre- 
cise facts  upon  which  the  alleged  estoppel  is 
based. 

For  the  foregoing  reasons,  the  decree  of 
the  circuit  court  is  erroneous,  and  must  be 
reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  proper,  in  ac- 
cordance with  this  opinion. 
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SCOTT  V.  THOMAS  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
14.  1905.) 

1.  MoBTGAGES— Deed  of  Tbust— Constdeea- 
TioN — Effect. 

Where  a  deed  of  trust,  though  purporting 
to  have  been  made  in  consideration  of  the  bene- 
ficiary bank  satisfying  the  lien  debts  of  the 
grantor  and  the  debts  in  the  bank  at  that  time 
due  and  protested  against  him,  further  pro- 
vided that  it  was  made  in  trust  to  secure  the 
payment  of  a  negotiable  note  for  the  sum  of 
|2,200  payable  to  the  bank,  which  furnished  a 
yaluable  consideration  for  the  whole  of  such 
note,  except  a  small  amount  which  was  indorsed 
thereon,  it  was  not  error  for  the  court  ^  in  a 
creditors'  suit  to  refuse  to  limit  the  security  of 
the  deed  to  the  lien  debts  satisfied  by  the  bank 
and  its  protested  notes. 

2.  P^RAUDUUDNT      CONVETARCE  — INTENT      OF 

Debtor. 
Where,  in  a  suit  to  set  aside  a  conveyance 
of  a  debtor's  property  for  fraud,  there  was  no 
proof  of  a  real  design  on  the  debtor's  part  to 
prevent  the  application  of  his  property  to  the 
satisfaction  of  his  debts,  but  the  whole  of  the 
property  in  controversy  had  been  so  applied,  the 
conveyance  was  not  fraudulent. 
8.  Acknowledgment— DiSQUAi^moATiON    of 

Notary. 

That  the  notary  who  took  the  acknowledg- 
ment of  the  grantor  of  a  deed  of  trust  was  the 
employ^  of  the  trustee^  and  for  his  services  as 
notary  was  to  receive,  in  addition  to  his  regular 
salary,  the  sum  of  $1.50  out  of  the  money  to  be 
raised  under  the  deed,  to  be  ^aid  him  by  the 
trustee,  did  not  disqualify  him  to  take  the 
acknowledgmentH. 

[Ed.  Note, — ^For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Acknowledgment,  §§  104,  108.] 

4.  Frauduucnt  Con VETANOE&— Suit  to  Set 
Aside— Relief  Awarded. 

Where  a  judgment  creditor,  suing  to  set 
aside  a  deed  of  trust  on  certain  property  in 
whole  or  in  part  on  the  ground  of  fraud,  failed 
on  such  issue,  he  was  nevertheless  entitled  to 
have  the  land  sold  and  the  proceeds  applied 
first  to  the  satisfaction  of  such  deed,  and  the 
balance,  if  any,  to  the  payment  of  the  judgment. 

5.  Same— Surety  of  Debt. 

Where,  in  a  suit  by  a  judgment  creditor  to 
set  aside  a  trust  deed  for  fraud,  the  debt  secured 
thereby  was  due  when  an  erroneous  decree  dis- 
missing the  bill  was  rendered,  it  was  immaterial 
to  such  judgment  creditor's  right  to  have  the 
property  sold  in  satisfaction  of  the  debt  secured 
and  of  his  judgment  that  the  debt  so  secured 
was  not  due  when  the  bill  was  filed. 

6.  Appeal— Record— OoNSTRucTioN. 

Where  an  exhibit  in  the  record  recited  that 
certain  chancery  causes  were  "lately  pending" 
in  a  certain  circuit  court,  such  recital  did  not 
show  that  such  causes  were  still  on  docket. 

Appeal  from  Circuit  Court,  Floyd  County 
Bill  by  W.  Scott,  trading  as  S.  &  W.  Scott, 
against  I.  O.  D.  Thomas  and  others.  From  a 
decree  In  favor  of  defendants,  plaintiff  ap- 
peals. Affirmed  in  part,  but  reversed  as  to 
dismissal  of  bill. 

Robt.  B.  Scott  and  G.  M.  Agnew,  for  ap- 
pellant A.  A.  Phlegar,  Thompklns  &  Thomp- 
kins,  M.  S.  Howard,  and  V.  M.  Sowder,  for 
appellees. 

KEITH,  P.  On  the  26th  day  of  October. 
1901,  Thomas  and  wife  conveyed  certain 
land  by  deed  to  Brame,  trustee.  The  deed, 
omitting  the  description  of  the  property  con- 
veyed, is  in  the  following  words: 

'This  deed,  made  and  entered  into  this 
the  26th  day  of  October,  1901,  between  I.  O. 


0.  Thomas  and  Mary  0.  Thomas,  his  wife, 
of  the  first  part,  and  8.  E.  Brame,  trustee, 
of  the  second  part, 

"Witnesseth,  that  for  and  in  consideration 
of  the  People's  Bank  of  Floyd  satisfying 
the  lien  debts  against  the  said  I.  O.  D.  Thom- 
as and  the  debts  in  the  People's  Bank  now 
due  and  protested  against  the  said  I.  O.  D. 
Thomas,  the  parties  of  the  first  part  grant, 
sell,  and  convey  nnto  the  said  S.  R.  Brame, 
trustee,  his  real  estate  lying  in  the  county 
of  Floyd.  •  ♦  ♦  This  deed  is  made  in 
trust  to  secure  the  payment  of  one  negotiable 
note  for  the  sum  of  twenty-two  hundred 
dollars  ($2,200)  payable  to  the  People's  Bank 
of  Floyd  County,  said  note  dated  on  the  2eth 
day  of  October,  1901,  and  payable  at  People's 
Bank  of  Floyd  County,  four  months  after 
date  of  said  note,  said  note  made  by  the  said 

1.  O.  D.  Thomas.  And  this  deed  Is  given  to 
secure  each  renewal  of  said  note  or  part 
thereof  that  may  be  made  by  the  said  Thom- 
as and  accepted  by  the  said  bank." 

This  deed  was  on  the  28th  day  of  October, 
1901,  at  10  minutes  past  10  o'clock  a.  m., 
duly  admitted  to  record  in  the  clerk's  ofl^ce 
of  the  county  court  of  Floyd  County.  On 
the  same  day,  at  20  minutes  past  12  o'clock 
p.  m.,  Thomas  confessed  a  judgment  in 
favor  of  W.  Scott  for  the  sum  of  $734.93. 
On  the  28th  day  of  October,  1901.  "in  con- 
sideration of  the  sum  of  $475,"  paid  by  S.  R. 
Brame  on  the  debts  of  Thomas,  Thomas  sold 
to  Brame  certain  personal  property,  horses, 
cattle,  sheep,  and  a  wagon,  the  bill  of  sale 
for  which  was  recorded  on  the  same  day  in 
the  clerk's  office  of  Floyd  county.  It  ap- 
pears, also,  that  an  execution,  dated  the  28th 
day  of  October,  1901,  upon  the  Judgment  con- 
fessed by  Thomas  to  Scott,  was  levied  on 
the  29th  day  of  October  upon  the  property 
sold  by  Thomas  to  Brame,  the  bill  of  sale 
for  which  has  just  been  adverted  to.  The 
levy  of  this  execution  was  released  by  or- 
der of  the  plaintiff  on  November  14,  1901. 

On  November  15,  1901,  Scott  instituted  a 
suit  in  equity  against  Thomas,  Brame,  as 
trustee  and  in  his  own  right,  and  the 
People's  Bank  of  Floyd.  In  his  bill  he  in- 
sists that  the  deed  of  trust  from  Thomas  to 
Brame  was  made  with  intent  to  defraud  his 
creditors  and  that  it  undertook  to  secure  a 
greater  amount  than  was  justly  due  by 
Thomas,  and  prays  that  it  may  be  declared 
a  lien  only  for  the  amount  actually  advanced 
by  the  People's  Bank  of  Floyd  to  pay  the 
lien  debts  of  Thomas  and  such  other  debts 
due  to  the  People's  Bank  as  were  due  and 
protested  at  the  date  of  the  deed  of  trust, 
and  that  the  bank* be  compelled  to  apply 
the  proceeds  of  the  two  notes  given  to  Thom- 
as by  Ira  M.  Compton  and  in  the  possession 
of  the  bank,  amounting  to  $265,  to  the  lien 
debts  which  it  holds  against  Thomas.  The 
bill  further  sets  out  the  sale  of  the  per- 
sonal property  by  Thomas  to  Brame,  avers 
that  at  the  institution  of  this  suit  no  part 
of  the  consideration  had  been  paid,  and 
claims  that  the  whole  of  it  should  be  ap- 
plied to  the  satisfaction  of  Scott's  judgment 
against  Thomas. 
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By  an  amended  bill  It  Is  charged  that  the 
deed  of  trust  from  Thomas  to  Brame  was 
acknowledged  before  R,  B.  Morgan,  who 
was  at  the  time  "the  clerk,  agent,  and  em- 
ployfi  of  said  S.  R.  Brame,  trustee,  was 
sent  by  said  Brame,  tlie  grantee  in  said  deed, 
with  the  same  to  said  Thomas  and  his  wife 
to  procure  their  acknowledgments  to  the 
same,  and  for  the  services  so  rendered,  in 
addition  to  the  regular  salary  paid  by  said 
Brame  to  said  Morgan,  said  Morgan  was 
agreed  to  be  paid  and  was  paid  by  the  said 
Brame  ^1.50  out  of  the  money  to  be  raised 
under  said  deed."  These  facts  the  plaintiff 
claims  rendered  Morgan  incompetent  to  take 
the  acknowledgments  of  Thomas  and  wife 
to  the  deed,  and  furnished  no  authority  for 
the  clerk  to  admit  the  same  to  record,  and 
that  its  recordation  is  therefore  of  no  effect. 

The  bank  in  its  answer  denies  the  fraud 
imputed  to  it,  avers  that  it  furnished  valu- 
able consideration  for  the  full  amount  of 
the  note  of  $2,200  secured  by  said  trust  deed, 
except  the  sum  of  $96.99,  which  is  credit- 
ed upon  said  note  as  of  March  15,  1902,  and 
further  avers  that  the  two  notes  executed 
by  Compton  to  Thomas  were  purchased  and 
fully  paid  for  by  it  in  May,  1901. 

The  answer  of  Thomas  is  substantially 
the  same  as  that  of  the  bank  with  reference 
to  the  note  for  $2,200  and  the  Ira  Compton 
notes.  With  reference  to  the  personal  prop- 
erty  sold  to  Brame,  he  avers  that  no  part  of 
the  consideration  of  $475  was  ever  paid  to 
him,  but  that  it  was  paid  by  Brame  upon  the 
respondent's  debts. 

Brame's  answer  is  to  the  same  effect 

Evidence  was  taken  upon  the  issues  thus 
made,  and  when  the  case  was  heard  before 
the  circuit  court  a  decree  was  entered  dis- 
missing the  bill,  and  W.  Scott  obtained  an 
appeal   to  this  court 

His  contention  is,  first  that  the  drcnlt 
court  erred  in  not  holding  the  deed  of  trust 
to  be  fraudulent  and  void. 

Without  undertaking  to  review  the  evi- 
dence, we  content  ourselves  with  saying  that 
the  proof  is  insufficient  to  establish  fraud. 
It  on  the  contrary  disproves  any  fraudulent 
Intent  upon  the  part  of  either  the  grantor, 
the  grantee,  or  the  beneficiary,  and  estab- 
lishes the  bona  fides  of  the  transactfbn. 

The  second  error  assigned  is  that  In  the 
event  the  deed  is  held  not  to  be  fraudulent 
the  decree  of  the  circuit  court  is  erroneous 
in  not  holding  it  to  be  a  security  only  for  the 
lien  debts  and  the  protested  notes. 

We  think  that  the  deed  of  trust  is  to  be 
read  as  a  whole.  It  is  true  that  It  purports 
to  have  been  made  in  consideration  of  the 
People's  Bank  of  Floyd  satisfying  the  lien 
debts  against  Thomas  and  the  debts  in  the 
People's  Bank  at  that  time  due  and  pro- 
tested against  him;  but  the  deed  further 
declares  that  It  was  made  in  trust  to  se- 
cure the  payment  of  a  negotiable  note  for 
the  sum  of  $2,200,  payable  to  the  People's 
Bank  of  Floyd  Ck)unty,  and  the  proof  shows 
that  the  bank  furnished  a  valuable  con- 
•Ideratlon  for  the  whole  of  this  note,  except 


the  sum  of  $96.99,  which  is  credited  npon  it 
as  of  March  15,  1902.  The  proof  does  not 
tend  to  vary  or  contradict  the  deed.  The 
usual  form  employed  in  deeds  of  trust  la 
that  the  grantor,  in  consideration  of  a  nom- 
inal sum,  conveys  property  to  the  trustee  to 
secure  certain  debts.  If,  Instead  of  reciting 
that  the  deed  was  made  in  consideration  of 
satisfying  the  lien  debts  and  the  protested 
notes,  Thomas  had  conveyed  to  Brame  in 
consideration  of  one  dollar  in  hand  paid,  in 
trust  to  secure  a  note  of  $2,200,  it  would 
have  been  a  valid  Instrument;  the  real  ques- 
tion being,  upon  the  issue  of  fraud  charged 
in  the  bill,  whether  there  was  a  purpose  in 
the  execution  of  the  Instrument  to  hinder 
and  delay  the  creditors  of  the  grantor,  or 
whether  the  amount  secured  was  in  good 
faith  appropriated  to  the  satisfaction  of  the 
grantor's  creditors. 

In  Lucas  v.  Clafllin,  76  Va.  269,  this  court 
held  that  to  avoid  a  deed  for  fraud  there 
must  be  a  real  design  on  the  part  of  the 
debtor  to  prevent  the  application  of  his  prop- 
erty in  whole  or  in  part  to  the  satisfaction 
of  his  debts. 

In  this  case  there  does  not  appear  to  have 
been  any  diversion  of  the  debtor's  property 
from  his  creditors,  but  the  whole  of  it  has 
been  appropriated  to  the  discharge  of  his 
debts.  The  proof  also  fails  to  make  out  the 
case  stated  in  the  bill  with  respect  to  the 
Compton  note  or  notes. 

The  decree  of  the  circuit  court  is  right 
with  respect  to  the  personal  property  pur- 
chased by  Brama  The  transaction  Is  on  its 
face  a  fair  one.  Brame  purchased  certain 
property  from  Thomas  for  the  sum  of  $475, 
to  be  paid  to  the  creditors  of  his  vendor. 
The  proof  shows  that  this  obligation  has 
been  performed,  and  the  appellant  has  fail- 
ed to  establish  any  fraud  or  bad  faith  with 
respect  to  the  transaction. 

We  are  further  of  opinion  that  the  facts 
set  out  in  the  amended  bill  with  reference 
to  R.  B.  Morgan,  the  notary  before  whom  the 
deed  of  trust  was  acknowledged,  are  insuffi- 
cient to  affect  his  competency  to  take  the 
adcnowledgment  of  the  deed. 

The  decree  appealed  from  should  not  have 
dismissed  the  bill.  The  appellant  had  a  lien 
by  judgment  He  sought  to  get  rid  of  the 
deed  of  trust  either  in  whole  or  in  part 
upon  his  allegation  of  fraud.  In  that  he 
has  failed;  but  he  was  entitled  to  have  the 
land  sold  and  the  proceeds  applied  first  to 
the  satisfaction  of  the  deed  of  trust  and 
whatever  might  remain  applied  upon  his 
Judgment 

In  answer  to  this  contention  appellees  say : 
First,  that  at  the  time  the  bill  was  filed  the 
debt  secured  by  the  deed  was  not  due,  which 
is  true ;  but  it  was  due  when  the  decree  dis- 
missing the  bill  was  entered. '  Appellees  al- 
so claim  that  appellant  could  have  gone  in- 
to the  chancery  suits  of  Howard's  adminis- 
trator against  Thomas,  and  Profit  against 
Thomas,  and  proved  his  Judgment  To  this 
we  reply  that  he  was  already  properly  In 
court  and  there  was  no  reason  for  turning 
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him  out  In  order  that  he  might  assert  his 
claim  in  another  suit  And,  Id  the  second 
place,  that  there  is  no  proof  in  the  record  of 
the  pendency  of  any  other  suit  in  which  he 
could  have  made  himself  a  party.  There  Is 
an  exhibit  In  the  record  before  us  from 
which  It  appears  that  the  chancery  causes 
mentioned  were  "lately  pending  in  the  circuit 
court  of  Floyd  county,"  which,  so  far  from 
showing  that  they  were  stlU  upon  the  dodc- 
et  of  the  court  in  Floyd  county,  rather  in- 
dicates that  they  had  been  stricken  from  it 
We  are  of  opinion  that  the  circuit  court' 
erred  in  dismissing  the  bill,  and  for  tliis 
reason  its  decree  must  be  reyersed*  and  in 
all  other  respects  afilrmed. 

(104  Va.  460) 

BLACK'S   AD^fB  ▼•    VIRGINIA   POET- 
LAND  OBMBNT  00. 
(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
21,  1006.) 

L  Masteb  and  Sebvant-^Irjitbiss  to  Skbt- 

ANT— Assumed  Risk. 
Though  a  servant,  on  entering  an  employ- 
ment, agrees  by  implication  to  assume  the  ordi- 
nary risks  incident  to  the  service,  be  does  DOt 
assume  any  risk  which  may  be  obviated  by  the 
exercise  of  reasonable  care  on  the  part  of  the 
master. 

[Bid.  Note. — ^For  cases  in  point,  see  vol.  84, 
OnL  EHg.  Master  and  Servant,  U  688,  647, 
660.1 

2.  Sams— Dbolabation— SuFnoisNOT. 

A  declaration  in  an  action  for  death  of  a 
servant  by  the  fall  of  rock  in  a  stone  quarry  in 
which  he  was  employed,  allegiag  that  the  rock 
was  in  a  position  from  which  ft  was  liable  to 
fail,  that  defendant  knew  such  fact  and  negli- 
gently permitted  it  so  to  remain,  and  that  de- 
ceased, ignorant  of  the  situation,  remained  at 
work  in  the  quarry  in  due  course  of  bis  employ- 
ment, and  while  so  engaged  received  his  fatal 
injury,  was  not  demurrable  on  the  ground  that 
the  place  where  plaintiff  was  employed  was  con- 
stantly changing,  and  was  not  a  place  furnished 
by  the  master,  but  prepared  In  part  by  the  work 
of  the  servants,  the  dangers  of  which  they 
assumed. 

[Ekl.  Note. — For  cases  in  point,  see  vol.  84, 
C^t.  Dig.  Master  and  Servant,  St  647,  667.] 

Appeal  from  Circuit  Court,  Augusta  Coun- 
ty- 
Action  by  W.  Arthur  Wilson,  administra- 
tor of  George  H.  Black,  deceased,  against 
the  Virginia  Portland  Cement  Company. 
From  a  judj^ment  dismissing  the  complaint, 
plaintiff  appeals.    Reversed. 

H.  H.  Wayt,  Carter  Braxton,  and  Curry 
ft  Glenn,  for  appellant  Patrick  ft  Gordon, 
for  appellee. 

KEITH.  P.  This  Is  an  action  of  tres* 
pass  on  the  case,  in  which  the  administra- 
tor of  George  H.  Black,  deceased,  sues  the 
Virginia  Portland  Cement  Company  for  in- 
juries resulting  in  the  death  of  his  intestate. 

The  declaration  shows  that  George  H. 
Black  was,  when  injured.  In  the  employment 
of  the  Portland  Company,  engaged  in  get- 
ting out  rocks  from  its  quarry,  and,  after 
stating  In  general  terms  the  obligation  of 


the  company  to  its  servants,  proceeds  as 
follows:  "It  was  particularly  the  duty  of 
the  said  defendant  company  to  keep  and 
maintain  the  walls  and  sides  of  its  said 
quarry,  which  walls  and  sides  were  of  great 
height  and  very  abrupt,  clear  of  loose  rock, 
I  or  of  such  rock  and  stones  as  were  liable 
to  fall  down  and  injure  or  kill  its  servants 
while  at  work  in  said  quarry.  And  said 
plaintiff  says  that  the  said  defendant  dis- 
regarded its  duty  in  this  behalf,  and  care- 
lessly and  negligently  failed  to  keep  its  said 
quarry  in  a  reasonably  safe  condition,  and 
left  rocks  or  stones  in  the  walls  or  sides  of 
said  quarry  loose  and  In  such  a  condition 
that  they  were  liable  to  fall  from  their 
places  on  said  defendant's  servants  while 
they  were  at  work  in  the  said  quarry  for 
said  defendant  for  hire;  and  said  defend- 
ant carelessly  and  negligently  left  a  certain 
rock  or  large  stone  in  such  condition  in  the 
wall  or  side  of  its  quarry  that  it  was  liable 
at  any  time  to  fall  out  of  its  place  and  down 
upon  the  servants  of  the  said  defendant 
while  they  were  at  work  Id  the  said  quarry 
for  hire,  and  to  injure  and  kill  them,  and 
of  all  of  which  the  said  defendant  had  no- 
tice, and  especially  had  notice  of  the  dan- 
gerous condition  of  the  said  rock  or  larg# 
stone,  and  the  dangerous  condition  of  the 
said  quarry,  and  the  danger  from  the  said 
rock  or  stone  was  unknown  to  the  said 
plaintiff's  Intestate,  George  H.  Black.  And 
said  plaintiff  says  that  at  the  time  afore- 
said, to  wit,  on  the  11th  day  of  January, 
1904,  while  his  said  Intestate,  George  H. 
Black,  as  a  servant  for  hire  of  the  said  de- 
fendant company,  was  at  work  In  the  said 
quarry  in  the  course  of  his  employment,  not 
knowing  the  danger,  and  while  In  the  exer- 
cise of  due  and  proper  care  and  caution  on 
his  part,  the  said  rock  or  stone  fell  from 
Its  place  from  the  wall  or  side  of  said 
quarry,  to  wit,  a  great  distance  and  with 
great  force,  and  struck  him,  the  said  George 
H.  Black,  and  severely  bruised,  injured, 
and  crushed  him,  so  that  by  reason  thereof 
he  died." 

The  defendant  company  appeared  and  d^ 
murred  to  this  declaration,  and  upon  the  de« 
murrer  Judgment  was  rendered  in  its  favoV ; 
and  thereupon  the  plaintiff  obtained  a  writ 
of  error  from  this  court 

It  is  true  that  a  workman  or  servant,  on 
entering  into  an  employment;  by  Implica- 
tion agrees  that  he  will  undertake  the  ordi- 
nary risks  Incident  to  the  service  In  which  he 
is  to  be  engaged.  But  it  is  also  true  that  a 
servant  does  not  assume  any  risk  which  may 
be  obviated  by  the  exercise  of  reasonable 
care  on  the  master's  part  Labatt  on 
Master  and  Servant  S9  1,  2. 

Negligence,  in  a  legal  sense,  is  "failure 
to  observe  for  the  protection  of  the  inter- 
ests of  another  person  that  degree  of  care, 
precaution,  and  vigilance  which  the  circum- 
stances Justly  demand,  whereby  such  other 
person  suffers  Injury."  Cooley  on  Tort8» 
p.  63a 
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Any  failure  upon  the  part  of  the  master 
to  observe  for  the  protection  of  his  servant 
that  reasonable  degree  of  care  which  the 
circumstances  of  the  particular  case  justly 
demand  is  actionable  negligence,  and  is  not 
within  the  influence  of  the  doctrine  of  as- 
sumed risks. 

The  declaration  before  us  states  that  the 
plaintiflTs  intestate  was  in  the  employment 
of  the  cement  company,  engaged  in  quarry- 
ing rock;  that  the  defendant  company, 
whose  duty  it  was  to  keep  its  quarry  in  a 
reasonably  safe  condition,  knowingly  permit- 
ted a  stone  to  remain  in  a  position  from 
which  it  was  liable  to  fall  at  any  time;  and 
that  in  fact  it  did  fall  on  the  day  stated 
upon  George  H.  Black,  he  being  ignorant 
of  the  danger  and  in  the  exercise  of  due 
and  proper  care  and  caution,  by  reason  of 
which  he  received  injuries  which  resulted 
in  his  death.  It  would  seem  beyond  dis- 
pute that  this  state  of  facts  disclosed  ac^ 
tionable  negligence  upon  the  part  of  the  de- 
fendant in  error.  Every  fact  here  stated  Is 
upon  demurrer  to  be  taken  as  true — that 
the  rock  which  inflicted  the  injury  was  in 
a  position  from  which  It  was  liable  to  fall ; 
that  the  master  knew  this  fact  and  negligent- 
ly permitted  it  to  remain ;  and  that  the  serv- 
ant. Ignorant  of  the  situation,  remained  at 
work  in  the  quarry  in  the  due  course  of  his 
employment,  and  while  in  the  performance 
of  his  duty  received  the  fatal  injury.  If 
these  facts  be  established,  a  case  of  negli- 


gence is  made  out  which  entttles  the  plain- 
tIflC  in  error  to  a  recovery. 

The  view  of  the  case  urged  by  counsel  for 
the  cement  company  is  that  the  employ^  In 
this  case  was  working  in  a  place  In  which 
the  conditions  were  constantly  changing* 
and  the  preparation  of  which  was  in  itself 
part  of  the  work  of  the  employes,  and  not  a 
place  furnished  by  the  master  for  its  em- 
ployes, within  the  spirit  of  those  decisions 
which  delegate  to  the  master  the  duty  of 
providing  for  the  servant  a  safe  place  to 
work.  Labatt  on  Master  and  Servant,  f 
612a,  note  Ic 

This  would  seem  to  be  a  matter  of  defense. 
If  it  should  be  made  to  appear  to  the  jury 
that  the  accident  arose  from  the  changing 
and  shifting  conditions  of  the  quarry,  re- 
sulting from  its  operation,  of  which  the  mas- 
ter was  not  informed  and  which  he  could  not 
be  reasonably  expected  to  have  known,  or 
if  it  were  the  result  of  an  open  and  obvious 
danger  of  which  the  plaintiff  in  error  had 
knowledge,  or  which  in  the  exercise  of  ordi- 
nary care  he  should  have  known,  it  may  be 
that  in  these  cases,  and  perhaps  in  others 
which  could  be  suggested,  the  defendant  in 
error  would  be  entitled  to  a  verdict  But 
such  is  not  the  case  stated  in  the  declaration. 

We  are  of  opinion  that  the  declaration 
nnder  consideration  sets  out  a  good  cause  of 
action,  and  that  the  Judgment  of  the  circuit 
court  sustaining  the  demurrer  was  erroneoiuL 
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a04  y  a.  480) 

STOUT  ▼.  STOUT  rt  al. 
(Supreme  Court  of  Appeals  of  Virginia.    Sept 

26,  1905.) 
X  Wills — ^Decree — Ck)N8TBUcTioN. 

The  decree,  in  a  suit  for  construction  of 
a  will,  that  testator's  widow  is  under  the  will 
entitled  to  receive  for  her  use  and  support  all 
the  estate  for  her  lifet  and  what  remains  at  her 
death  is  to  pass  under  the  will  to  certain  others, 
but,  should  the  widow  remarry,  then  R.,  who  in 
such  event  becomes  a  trustee  of  the  estate,  will 
reclaim  said  property,  or  so  much  thereof  as  he 
can,  and  hold  it  subject  to  the  provisions  of  the 
will  as  provided  in  such  event,  is  an  adjudica- 
tion that  the  widow  takes  only  a  life  estate  un- 
der the  will. 
2.  Equity    Dbcbb*— Finai*itt— Conolusivb- 

KSSS. 

The  decree  in  a  suit  to  construe  a  will, 
made  after  the  decree  construing  it  as  giring 
the  widow  only  a  life  estate,  subject  to  be  ter- 
minated by  her  remarrying,  giving  the  widow, 
as  prayed  for  in  her  petition,  a  Hen  on  the  es- 
tate for  money  advanced  by  her  to  the  executor, 
and  providing  that  su<±  lien  may  be  enforced 
*Mn  this  cause  whenever  she  may  be  advised  so 
to  do,''  and  concluding,  "all  matters  in  this 
cause  having  been  finally  disposed  of,  except 
the  said  house  and  lot  in  which  the  widow  has 
.a  life  estate,  all  the  rest  of  the  estate  and  the 
money  advanced  by  the  widow  to  the  executor 
having  been  used  to  pay  the  debts  of  the  estate, 
it  is  ordered  that  the  cause  be  stricken  from  the 
docket,  with  leave  reserved  to  any  party  to  re- 
instate it  and  seek  any  proper  relief  at  the  foot 
of  this  decree,"  is  a  final  decree,  which,  with 
the  prior  decree,  became  conclusive,  in  the  ab- 
sence of  a  timely  appeal  or  proceedings  to  set 
It  aside. 

Appeal  from  Gircnit  Ck>nrt,  Augusta  County. 

Suit  by  Sallie  B.  Stout  and  others,  remain- 
dermen under  the  will  of  John  W.  Stout,  de- 
ceased, against  Kate  R.  N.  Stout,  widow  of 
said  John  W,  Stout,  deceased,  to  set  aside  an 
order,  made  on  the  petition  of  said  Kate  R. 
N.  Stout,  In  the  suit  of  John  W.  Stout's  exec- 
utor against  John  W.  Stout's  widow  and 
others  to  construe  the  will  of  John  W.  Stout, 
which  said  order  set  aside  the  decree  of  De- 
cember 6,  1804,  and  prior  decrees  in  said  suit 
by  Stout's  executor.  From  a  decree  for  com- 
plainants on  the  ground  that  said  decree  of 
December  d,  1894,  was  final,  and  that,  no 
appeal  or  proceedings  having  been  taken  to 
reverse  or  set  it  aside,  it  and  prior  proceedings 
were  conclusive  and  Irrevocable,  defendant 
appeals.    Affirmed. 

Timberlake  &  Nelson  and  Patrick  &  Gor- 
don, for  appellant  J.  &  R.  Bumgardner, 
for  appellees. 

HARRISON,  J.  The  appellant  seeks  by 
this  appeal  to  establish  her  right  under  the 
will  of  her  late  husband,  John  W.  Stout,  to  a 
fee-simple  estate  in  a  certain  house  and  lot 
on  Frederick  street,  in  the  city  of  Staunton. 

We  are  met  at  the  threshold  of  the  appel- 
lant's claim  with  the  contention  that  her  in- 
terest in  the  house  and  lot  mentioned  has 
already  been  adjudicated,  and  held  to  be  a 
life  estate  merely,  and  that  all  question  touch- 
ing her  estate  therein  is  now  beyond  the 
reacn  of  further  judicial  inquiry.  If  this  con- 
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tention  be  well  founded,  It  is  obvious  that  tiie 
appellant  cannot  prevail  in  this  court 

It  appears  from  the  record  that  in  April. 
1893,  the  executor  of  John  W.  Stout,  deceased, 
filed  his  bill  in  the  circuit  court  of  Augusta 
county,  asking  that  the  will  of  his  testator  be 
construed,  and  that  the  rights  of  his  widow 
in  the  estate,  after  paying  debts  and  costs, 
be  determined;  the  court  being  e^ecially 
asked  to  say  whether  she  took  an  absolute 
estate  in  the  residuum  or  an  estate  for  life 
only,  and,  if  only  an  estate  for  life,  whether 
the  property  was  to  be  turned  over  to  her  or 
to  be  held  by  the  executor  as  trustee.  In  re- 
sponse to  the  prayer  of  this  bill  all  necessary 
parties,  including  the  appellant  were  brought 
before  the  court  and  In  May,  1893,  a  decree 
was  entered  containing,  among  others,  the 
following  provision:  "And  the  court  having 
maturely  considered  the  will  of  John  W. 
Stout,  deceased,  is  of  opinion  and  doth  decree 
that  Kate  R.  N.  Stout,  the  widow  of  said  de- 
cedent, is  und^  his  will  entitled  to  receive 
for  her  use  and  support  all  of  the  estate  of 
every  kind  of  said  decedent  which  remains 
after  the  payment  of  debts  and  the  costs  of 
administration  for  her  life,  and  what  remains 
at  her  death  is  to  pass  under  the  will  of  said 
decedent  to  the  children  of  William  L  Stout 
But  the  court  is  further  of  opinion  that  should 
said  Kate  R.  N.  Stout  many  again,  then 
Alexander  F.  Robertson,  who  in  that  event 
becomes  a  trustee  of  the  estate,  will  reclaim 
said  property  or  so  much  thereof  as  he  can, 
and  hold  the  same  subject  to  the  provisions 
of  the  will  as  provided  in  the  event  of  the 
widow  remarryhig.'* 

This  clause  of  the  decree  unquestionably, 
declares  that  all  of  the  estate  which  remains 
after  the  payment  of  debts  and  costs  of  ad- 
ministration is  to  be  for  the  nse  and  support 
of  appellant  for  her  life.  It  is  true  that, 
after  thus  adjudging  her  estate  to  be  one  for 
life,  the  clause,  following  the  language  of  the 
will,  contains  expressions  calculated  to  con- 
fuse the  court's  meaning;  but  when  the  de- 
cree is  carefully  read  In  connection  with  the 
will,  and  especially  when  considered  in  con- 
nection with  the  subsequent  proceedings  in 
the  cause,  it  is  manifest  that  thel  court  in- 
tended to  declare  and  did  hold  that  appellant 
only  had  a  life  estate  under  the  will  of  her 
husband.  This  is  shown  by  the  decree  of 
May  15,  1894,  which  authorizes  the  executor 
to  borrow  from  the  appellant  a  sum  sufficient 
to  pay  off  a  balance  of  debt  remaining  un- 
paid after  all  of  the  estate,  other  than  the 
house  and  lot  in  question,  had  been  exhausted, 
and  to  secure  the  same  by  a  lien  in  her  favor 
upon  the  said  house  and  lot.  That  the  appel- 
lant understood  the  view  of  the  court  to  be 
that  she  only  had  a  life  estate  is  shown  by 
her  petition  filed  in  the  cause  December  1, 
1S94,  asking  that  the  cost  of  a  tombstone  she 
had  erected  over*  the  grave  of  her  husband 
should  also  be  secured  in  her  favor  upon  the 
house  and  lot,  together  with  the  amount  bor- 
rowed from  her  by  the  executor.    In  this  peti- 
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tion  she  says:  ''The  <^8tate  has  been  nearly 
Bettled  up  and  all  of  the  indebtedness  of  the 
decedent  paid,  save  a  balance  of  something 
over  $150,  leaving  to  yonr  petitioner  out  of 
the  estate  of  said  decedent,  under  the  provi- 
sions of  his  will,  only  the  life  estate  in  the 
house  and  lot  in  the  city  of  Staunton,  where 
she  at  present  resides."  On  the  6th  of  De- 
cember, 1804,  a  decree  was  entered  upon  this 
petition,  wherein  It  is  said:  "The  court  being 
of  opinion  that  it  is  just  and  proper  that  the 
prayer  of  the  petition  of  Mrs.  Kate  R.  N. 
Stout  should  be  granted,  ♦  ♦  •  it  is 
therefore  adjudged,  ordered,  and  decreed  that 
Mrs.  Kate  R.  N.  Stout  have  a  Uen,  which  is 
hereby  established  upon  the  house  and  lot, 
♦  ♦  •  for  the  sum  of  $272.24.  without  inter- 
est, during  her  life,  the  aggregate  of  the 
amount  advanced  to  the  executor  as  afore- 
said and  the  cost  of  said  monument,  which 
lien  can  be  enforced  in  this  cause  whenever 
she  may  be  advised  so  to  do."  This  decree, 
establishing  a  lien  in  favor  of  appellant  upon 
the  house  and  lot  in  question,  cannot  be  recon- 
ciled with  the  contention  that  she  had  there- 
tofore been  adjudged  to  be  the  owner  of  a 
fee  simple  in  the  property.  The  learned 
Judge  who  entered  that  decree  can  hardly  be 
supposed  to  have  solemnly  adjudged  that  ap- 
pellant was  entitled  to  a  lien  In  favor  of  her- 
self upon  her  own  property,  and  to  have 
provided  that  she  might,  whenever  advised  so 
to  do,  sell  her  own  property  to  satisfy  a  lien 
thereon  in  favor  of  herself.  Establishing 
this  lien  upon  the  house  and  lot  is  sufficient, 
without  more,  to  show  clearly  that  the  court 
understood  its  previous  action  in  the  premises 
to  be  an  adjudication  that  appellant  was  the 
owner  of  a  life  estate  only. 

This  last-mentioned  decree  of  December  6» 
1894,  also  declares  in  express  terms  that  ap- 
pellant was  the  owner  of  a  life  estate,  as 
shown  by  the  following  concluding  para- 
graph: "And  all  matters  involved  in  this 
cause  having  been  finally  disposed  of,  except 
the  said  house  and  lot  in  which  the  widow 
of  decedent  has  a  life  estate,  and  which  she 
is  now  occupying  as  a  residence,  it  is  order- 
ed that  this  cause  be  stricken  from  the  dock- 
et, with  leave  reserved  to  any  party  thereto 
to  reinstate  the  same  and  seek  any  proper 
relief  at  the  foot  of  this  decree." 

Upon  the  whole  record  it  is  clear  that  the 
court  and  the  parties  treated  and  dealt 
throughout  with  this  matter  upon  the  theory 
that  the  court  had,  in  response  to  the  prayer 
of  the  bill  for  a  construction  of  the  will, 
adjudged  that  appellant  was  entitled  to  a 
life  estate  merely  in  what  remained  of  her 
husband's  estate  after  payment  of  his  debts 
and  the  costs  of  administration. 

It  only  remains  to  consider  the  contention 
made  for  appellant,  calling  in  question  the 
finality  of  the  decree  of  December  6,  1894. 

As  already  seen,  that  decree  in  its  conclud- 
ing paragraph  employs  the  following  lan- 
guage: "And  all  matters  involved  in  this 
cause  having  been  finally  disposed  of,  ex- 


cept the  house  and  lot  in  which  the  widow  of 
decedent  has  a  life  estate,"  etc  The  record 
shows  that  the  entire  estate  had  been  settled, 
and  every  purpose  for  which  the  bill  was 
filed  accomplished.  This  is  expressly  declar- 
ed to  be  the  case  by  the  decree,  and  tlie 
cause  is  retired  from  the  docket,  with  leave 
reserved  to  any  party  thereto  to  reinstate 
the  same  and  seek  any  proper  relief  at  the 
foot  of  the  decree.  It  is  contended  that  the 
final  clause  of  the  decree,  giving  leave  to 
any  party  to  reinstate  the  same,  shows  that 
everything  had  not  been  done  in  the  cause 
that  the  court  Intended  to  do,  and  that  for 
this  reason  the  decree  was  not  final. 

This  position  is  not  tenable.  The  record 
shows  that  the  estate  had  been  completely 
settled,  leaving  after  payment  of  debts  the 
house  and  lot  involved  in  this  controversy, 
subject  to  the  lien  established  thereon  In 
favor  of  the  appellant  The  leave  reserved 
at  the  foot  of  the  decree  to  reinstate  tbft 
cause  for  proper  relief  was  not  intended  to 
give  any  party  thereto  the  right  at  any  tim» 
to  have  the  entire  case  reheard  and  the  ad- 
judications of  the  court  set  aside  and  annul- 
led. The  purpose  was  to  enable  appellant 
to  exercise  the  right  which  had  been  reserved 
to  her  of  enforcing  in  the  cause  the  Uen  es- 
tablished In  her  favor  upon  the  house  and 
lot,  and  possibly  to  enable  the  trustee  to  ad- 
minister the  trust  created  by  the  will  in  the 
event  appellant  married  again.  If  the  cause 
could  be  reinstated  for  the  purpose  of  again 
litigating  the  questions  that  had  been  decid- 
ed, there  would  be  no  end  to  controveray. 
As  said  by  Judge  Phlegar  in  Echols  v.  Bren- 
nan,  99  Va.  150-154,  37  S.  B.  786:  "No  man 
could  ever  know  that  litigation  was  cer- 
tainly ended." 

In  French  v.  Shoemaker,  12  Wall  86,  20 
L.  Ed.  270,  the  Supreme  Court  holds  that 
leave  given  to  either  party  to  apply  at  the 
foot  of  a  decree  for  relief  as  to  any  matter 
not  fully  determined  was  a  mere  matter  of 
precaution,  not  affecting  the  finality  of  the 
decree.  At  page  98  of  12  Wall.  (20  U  Sd. 
270)  the  court  says:  "Leave,  It  Is  true,  la 
given  to  either  party  to  apply  at  the  foot  of 
the  decree  for  such  further  order  as  may 
be  necessary  to  the  due  execution  of  the 
same,  or  as  may  be  required  in  relation  to 
any  matter  not  finally  determined  by  it; 
but  it  is  quite  apparent  that  that  reserva- 
tion was  superadded  to  the  decree  as  a  pre- 
caution, and  not  because  the  court  did  not 
regard  the  whole  issue  between  the  parties 
as  determined  by  the  decree." 

The  decree  may  be  erroneous,  but  the  er- 
ror does  not  render  it  less  final.  The  view 
taken  by  the  court  of  the  rights  of  appellant 
under  the  will  of  the  decedent  may  be  er- 
roneous, but  that  error  cannot  now  be  cor- 
rected. The  court  has  by  its  order  put  the 
cause  beyond  its  control.  There  are  but  two 
ways  known  to  the  law  by  which  such  a  de- 
cree could  be  set  aside — by  bill  of  review 
in  the  court  which  rendered  it»  or  appeal 
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to  this  court  Neither  was  resorted  to  in 
the  time  limited  by  statute,  and  it  is  now 
too  late  to  recall  the  decree  and  resume  a 
jurisdiction  that  has  been  exhausted.  Bat- 
talle  V.  Maryland  Hospital,  76  Va.  63. 

For   these   reasons,    the   decree   appealed 
from  must  be  affirmed. 


(104  Va.  448) 

WEAVER  et  al.  ▼.  GLENN. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

21,  1905.) 

Infants — Necessity  op  Guardian  Ad  Litem. 
Judgment  against  an  infant  defendant  for 
whom  no  guardian  ad  litem  was  appointed  is 
void. 

Error  to  Circuit  Court,  Augusta  County. 

Action  by  J.  C.  Glenn  against  Mary  F. 
Weaver  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Reversed. 

Curry  H  Glenn,  for  plaintiffs  in  error. 

WHITTLE,  J.  This  action  of  ejectment 
was  brought  by  the  defendant  in  error 
against  the  plaintiffs  in  error  to  recover  the 
land  described  in  the  declaration.  At  the 
trial  the  defendants,  without  waiving  any  of 
their  rights,  agreed  with  the  plaintiff  to 
submit  all  matters  of  law  and  fact  to  the 
determination  of  the  court  whereupon  a  Joint 
Judgment  was  rendered  against  them  for  the 
land  in  controversy  and  costs. 

It  appears  that  four  out  of  the  five  claim- 
ants of  the  property  in  fee  simple  are  infants, 
and  that  no  guardian  ad  litem  was  appointed 
to  defend  them,  which  omission  constitutes 
the  first  assignment  of  error. 

In  every  action  or  suit  against  an  infant 
defendant,  it  is  the  duty  of  the  court  wherein 
the  same  is  pending,  or  of  the  Judge  or  clerk 
thereof  in  vacation,  to  appoint  a  guardian  ad 
litem  to  represent  the  interest  or  estate  of 
the  infant    Va.  Code  1904,  p.  1714,  9  3255. 

"So  necessary  is  the  appointment  of  a  guard- 
ian ad  litem  esteemed,"  says  Mr.  Minor, 
"that  although  the  process  against  an  infant 
l8  Issued  and  executed  against  him  Just  as 
against  an  adult,  and  the  declaration  or  bill 
setting  forth  the  complaint  Is  framed  and 
filed  in  like  manner,  yet,  after  the  declaration 
or  bill  is  filed,  no  rule  or  any  proceeding 
whatever  can  be  had  lawfully  until  a  guard- 
Ian  is  designated,  and  any  step  that  is  taken 
will  be  void  as  to  the  infant"  1  Minor,  Inst 
(2d  Ed.)  432;  1  Barton's  Law  Pr.  206. 

In  Turner  v.  Barraud,  102  Va.  324,  46  S.  B. 
818,  this  court  held :  "The  only  way  known 
to  our  law  of  bringing  an  infant  before  a 
court  is  by  a  guardian  ad  litem,  appointed 
to  conduct  his  defense  for  him.  If  he  has 
appeared  in  a  suit  by  a  guardian  ad  litem 
regularly  appointed  for  that  purpose,  he  can- 
not afterwards,  in  an  independent  suit  im- 
peach a  decree  rendered  against  him  for  er- 
rors and  irregularities  in  the  proceedings  in 


the  suit  In  which  the  decree  was  rendered; 
but,  if  no  guardian  ad  litem  was  appointed 
or  recognized  by  the  court  he  is  not  bound 
by  the  action  of  one  who  assumed  to  act  for 
him,  and  the  decree  against  him  is  void,  and 
may  be  collaterally  assailed." 

In  the  yet  more  recent  case  of  Langston  v. 
Bassette  (Va.)  51  S.  E.  218,  it  is  said:  "As 
an  infant  can  only  appear  and  defend  by 
guardian  ad  litem,  proceedings  against  him 
are  generally  fatally  defective  unless,  the 
record  shows  that  a  guardian  ad  litem  was 
assigned  him.  Code  1887,  S  3255  [Va.  Code 
1904,  p.  1714].  See  Roberts  v.  Stanton,  2 
Munf.  129,  5  Am.  Dec.  463 ;  Cole  v.  Pennell, 
2  Rand.  174;  Parker  v.  McCoy,  10  Grat  594; 
Ewing*s  Adm'r  v.  Ferguson's  Adm'r,  33  Grat 
548;  Turner  v.  Barraud,  102  Va,  324,  331, 
46  S.  E.  318;  note  to  Caperton  v.  Gregory, 
11  Grat  (Michie's  Ed.)  at  page  251  et  seq., 
where  a  number  of  cases  on  the  subject  are 
collected." 

The  omission  to  appoint  a  guardian  ad 
litem  for  an  infant  defendant  Is  reversible 
error  in  all  cases,  unless  it  appears  that  the 
Judgment  or  decree  Is  for  the  infant  and  not 
to  his  prejudice.  Va.  Code  1904,  p.  1830, 
§  3449 ;  Langston  v.  Bassette,  supra. 

Without  passing  upon  any  other  assign- 
ment, we  are  of  opinion  that  for  this  initial 
error  the  Judgment  complained  of  must  be 
reversed,  and  the  case  remanded  for  further 
proceedings  to  be  had  therein  in  conformity 
with  this  opinion. 


cm  Va.  880) 
ROBERSON  et  al.  r.  WAMPLBR. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
14,  1905.) 

Deeds — Constbuction — "Hedbs." 

The  word  "heirs,"  in  a  deed  to  the  heirs 
of  a  living  person,  will  be  construed  as  mean- 
ing "children";  it  appearing  from  other  lan- 
guage of  the  deed  and  the  circumstances  sur- 
rounding its  execution  that  it  was  used  with 
such  meaning. 

[Ed.  Note. — For  cases  in  point  see  vol.  lH, 
Cent  Dig.  Deeds,  §§  417,  422.] 

Appeal  from  Circuit  Court  Wise  <3ounty. 

Suit  by  John  M.  Wampler,  guardian  of  Su- 
san J.  Roberson,  and  infant,  against  Thom- 
as Smith  and  others,  to  enjoin  the  cutting 
of  timber  on  land  claimed  to  belong  to  com- 
plainant's ward,  as  the  only  child  of  John  B. 
F.  Roberson.  A.  A.  Roberson  and  others 
filed  a  petition  in  the  suit  claiming  to  be 
part  owners  of  the  land.  From  an  adverse 
decree,    petitioners    appeal.    Affirmed. 

Ayers  &  Fulton,  for  appellants.  Bond  & 
Bruce,  for  appellee. 

BUCHANAN,  J.  The  principal  question 
involved  in  this  case  is  whether  the  word 
"heirs,"  as  used  in  the  deed  under  which  the 
parties  to  this  controversy  claim,  was  em- 
ployed in  its  technical  sense,  or  as  meaning 
"children."    The    language    of    that    deed. 
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omitting  the  description  of  the  land  conv^* 
ed.  Is  as  follows: 

"This  deed  made  this  April  25th,  1902, 
between  James  Roberson  and  Nancy,  his 
wife,  of  the  County  of  Wise  and  State  of 
Virginia,  of  the  first  part,  and  John  B.  F. 
Roberson  heirs,  of  the  County  of  Letcher 
and  State  of  Ky.,  of  the  second  part 

"Witnesseth:  That  for  and  In  considera- 
tion of  the  natural  love  and  affection  they 
have  for  their  sd.  son  and  especially  for 
his  heirs  and  for  the  further  consideration 
of  the  preformance  of  the  agreement  herfb 
to  be  written  on  their  part,  doth  grant,  bar- 
gain and  sell  unto  the  heirs  of  the  sd.  John 
B.  F.  Roberson,  a  certain  tract  or  parcel  of 
land,  lying  and  being  in  the  County  afore- 
said on  the  waters  of  Pound  River.    •    ♦    • 

"To  have  and  to  hold  the  said  heirs  of 
John  B.  F.  Roberson  forever,  and  It  Is  also 
agreed  and  becomes  a  part  of  this  contract 
that  the  said  heirs  of  John  B.  F.  Roberson 
shall  take  It  Is  also  agreed  the  said  heirs 
of  John  B.  F.  Roberson  is  furnish  timber  to 
keep  up  the  line  fence  so  far  as  It  binds  on 
the  other  heirs  of  James  Roberson  care  of 
or  cause  to  be  taken  care  of  said  James  Rob- 
erson and  Nancy,  his  wife  for  and  during 
their  natural  lives  by  furnishing  them  with 
food  and  raiment,  washing  and  bedding  such 
as  will  be  fit  and  becoming  to  persons  of 
•  this  age  and  as  the  customs  of  the  country, 
and  for  the  performance  of  the  said  service 
the  said  grantors  doth  hereby  retain  a  Hen 
on  the  said  premises,  and  the  said  James 
Roberson  and  Nancy,  his  wife,  for  them- 
selves and  their  heirs  doth  covenant  with 
the  said  heirs  of  John  B.  F.  Roberson  that 
they  will  warrant  generally  the  premises 
hereby  conveyed." 

At  the  time  of  the  execution  of  the  deed 
John  B.  F.  Roberson  was  living. 

It  is  a  well-settled  rule  of  construction 
that  technical  words  are  presumed  to  be 
used  technically,  unless  the  contrary  ap- 
pears upon  the  face  of  the  Instrument,  and 
that  words  of  a  definite  legal  signification 
are  to  be  understood  as  used  In  their  definite 
legal  sense.  Nye  v.  Lovitt,  92  Va.  710,  713, 
714,  24  8.  E.  345,  and  authorities  cited; 
Waring  v.  Waring,  96  Va.  641,  82  S.  B.  160; 
Brett  V.  Donaghe's  Guardian,  101  Va.  786, 
788,  45  S.  B.  324.  But  where  other  expres- 
sions are  used  in  conjunction  with  such  tech- 
nical words  which  plainly  indicate  what 
the  intention  was,  and  that  such  intention 
was  not  in  accordance  with  the  technical 
signification,  the  intention  will  control  the 
legal  operation  of  the  words.  2  Minor's 
Inst  (1st  Ed.)  1114,  1115;  1  Jarman  on 
Wills  (Blgelow's  Ed.)  61,  and  note;  Woot- 
ton  V.  Redd's  Ex'r,  12  Grat  196,  note  to 
Michie's  edition,  citing  cases;  Tebbs  v.  Du- 
val, 17  Grat  549. 

The  word  "heirs"  is  a  technical  word 
having  a  definite  legal  signification,  and, 
when  unexplained  and  uncontrolled  by  the 


context  must  be  interpreted  according  to 
its  strict  and  technical  import,  and  in  this 
sense  it  designates  the  person  or  persons 
appointed  by  law  to  succeed  to  the  real 
estate  in  cases  of  iotestacy.  But  where, 
from  the  language  of  the  Instrument  and  the 
circumstances  surrounding  its  execution,  it 
appears  that  the  maker  in  using  the  word 
"heirs"  meant  "children,"  it  will  be  so  con- 
strued. This  It  is  conceded  is  so  as  to  wUls ; 
but  it  is  insisted  that  a  different  rule  pre- 
vails as  to  deeds,  and  cases  are  cited  to  sus- 
tain the  contention  that  a  deed  made  to  the 
"heirs"  of  a  living  person  is  void,  although 
words  are  used  in  conjunction  therewith 
which  show  that  the  word  was  not  used  in 
Its  technical  sense,  but  as  meaning  children. 
Hall  V.  Leonard,  1  Pick.  27;  Hileman  v. 
Bouslaugh  (Pa.)  53  Am.  Dec  478;  Morris 
V.  Stephens,  4&  Pa.  200;  Winslow  y.  Wins- 
low,  52  Ind.  & 

Whatever  may  have  been  the  rule  of  de- 
cision in  the  earlier  cases  of  the  states  of 
Massachusetts,  Pennsylvania,  and  Indiana, 
the  later  decisions  seem  to  have  modified 
the  rule.  The  weight  of  authority  and  the 
better  reason  is  in  favor  of  the  rule  that  in 
deeds,  as  well  as  in  wills,  the  Intention  of 
the  maker  of  the  instrument  as  gatheoed 
from  all  Its  parts,  must  prevail. 

In  Heath  v.  Hewitt,  127  N.  Y.  166,  27  N.  B. 
959,  13  L.  R.  A.  46,  24  Am.  St  Rep.  438, 
where  by  statute  the  courts  are  required  to 
give  effect  to  the  intention  of  the  maker  in 
construing  deeds  as  well  as  wills,  it  was 
held  that  where,  from  the  language  of  the 
deed  and  the  circumstances  surrounding  its 
execution,  it  appears  that  the  grantor,  in 
using  the  word  "heirs"  meant  "children,^* 
It  will  be  so  construed,  and  effect  thus  given 
to  the  instrument,  notwithstanding  the  gen- 
eral rule  that  a  conveyance  to  the  heirs  of 
a  living  person  is^vold  for  uncertainty.  In 
this  respect  the  court  declared  there  was 
no  difference  between  wills  and  deeds.  Sey- 
mour V.  Bowles  (111.)  50  N.  B.  122.  See 
13  Cyc  660,  note  87,  citing  cases. 

No  decision  of  this  court  has  been  cited 
by  counsel,  nor  have  we  found  one  In  our  In- 
vestigation, In  which  the  precise  question 
involved  in  this  case  was  raised  and  decided. 
But  the  rule  of  construction  In  this  state. 
Independent  of  statute,  is  that  in  deeds  as 
well  as  In  wills  the  intention  of  the  parties 
must  prevail,  unless  that  intention  is  con- 
trary to  law. 

In  the  early  case  of  Hawkins'  Ex'rs  v. 
Berkley,  1  Wash.  204,  206,  It  was  said  that 
"agreements  are  always  to  be  construed 
according  to  the  evident  Intent  of  the  parties 
appearing  from  the  deed  Itself,  without  a 
rigid  adherence  to  the  letter."  And  this 
reasonable  and  just  rule  has  ever  since  been 
recognized  as  the  correct  rule  for  interpret- 
ing written  Instruments.  2  Minor's  Inst 
(1st  Ed.)  1113-1116;  Stace  v.  Bumgardner, 
89  Va.  420,  16  S.  B.  252;  Temple's  Adm'r  T. 
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Wright  94  Va.  338,  340,  26  S.  E.  844 ;  Llndsey 
T.  Eckels,  99  Va.  668»  071,  40  8.  E.  23;  White 
▼.  Sayers,  101  Va.  821,  828,  45  S.  B.  747. 

In  the  case  of  Stace  v.  Bumgardner,  supra, 
It  was  said  hy  Judge  Lewis,  In  deliyering 
the  opinion  of  the  court,  where  it  was  in- 
sisted that  a  different  rule  applied  In  the 
construction  of  wills  from  that  which  pre- 
vailed as  to  deeds  and  other  contracts,  that 
"there  Is,  however,  no  material  difference 
In  principle  in  the  rules  of  interpretation 
between  wills  and  contracts,  except  what 
naturally  arises  from  the  different  circum- 
stances of  the  parties.  No  technical  lan- 
guage is  necessary  to  create  a  trust  either 
by  deed  or  will,  and  in  both  classes  of  cases 
the  object  of  the  Judicial  expositor  is  the 
same,  namely,  to  discover  the  intention 
which  is  to  be  gathered  in  every  case  from 
the  general  purpose  and  scope  of  the  instru- 
ment in  the  light  of  surrounding  circum- 
stances." 

Applying  the  foregoing  rules  of  construc- 
tion to  the  deed  under  consideration,  it  is 
reasonably  certain  that  the  word  "heirs" 
was  not  used  technically,  but  as  synonymous 
with  "children,"  a  sense  In  which  it  is 
frequently  used  in  common  language,  espe- 
cially by  unlettered  people,  as  the  scrivener 
in  this  case  evidently  was. 

It  appears  from  the  record  that  on  the 
same  day  the  deed  under  consideration  v^as 
made  the  grantor  executed  two  other  con- 
veyances, and  a  few  days  afterward  an- 
other, by  which  he  partitioned  and  conveyed 
his  real  estate  to  three  of  his  children  and 
the  heirs  of  his  other  child,  in  consideration 
of  natural  love  and  affection^  with  a  require- 
ment that  the  grantees  in  the  deed  should 
support  and  maintain  the  grantor  and  his 
wife  during*  their  natural  lives.  A  consid- 
eration of  natural  love  and  affection  for  the 
grantees  in  the  deed  implies  that  they  were 
living  persons  for  whom  he  cherished  affec- 
tion, and  not  persons  unknown  or  perhaps 
not  in  being,  as  the  grantees  might  be  if 
the  word  "heirs"  was  used  In  its  technical 
sense.  Fountain  Coal  Co.  v.  Beckleheimer, 
102  Ind.  82,  1  N.  E.  202,  62  Am.  Rep.  645. 
Again,  the  provision  in  the  deeds  that  the 
grantees  should  care  for,  support,  and  main- 
tain the  grantor  and  wife,  or  cause  that  to 
be  done,  necessarily  implies  that  they  were 
living  persons,  since  the  deeds  took  effect  up- 
on their  delivery,  and  the  duty  to  support 
and  maintain  at  once  commenced. 

The  grantees  in  the  deed  in  question  are 
described  as  being  "of  the  county  of  Letcher 
and  state  of  Kentucky,"  where  John  B.  F. 
Roberson  resided,  again  indicating  that  the 
word  "heirs"  was  used  in  the  sense  of 
"children,"  and  not  in  its  technical  sense, 
since  the  grantor  could  not  know  who  would 
be  the  possible  heirs  of  John  B.  F.  Roberson. 

The  aeed  further  provides  that  the  gran- 
tees shall  "furnish  timber  and  keep  up  the 
line  fence  so  far  as  it  binds  on  the  other  heirs 
of  James  Roberson,"  the  grantor.    There  can 


be  no  question  that  the  grantor  used  the 
word  "heirs"  in  this  connection  in  the  sense 
of  "children,"  for  he  himself  was  then 
living  and  had  no  heirs. 

In  the  other  deeds  made  on  the  same  day 
to  his  daughters,  the  grantor  makes  use  of 
the  same  expression  again,  unmistakably  in- 
dicating that  the  word  was  not  used  in  its 
technical  sense. 

Construing  the  deed  as  a  whole,  we  are 
satisfied  that  the  manifest  intention  of  the 
grantor  was  to  convey  the  property  to  John 
K  F.  Roberson's  children,  and  not  to  his 
heirs  in  the  technical  sense  of  that  word, 
and  that  the  circuit  court  did  not  err  in  so 
holding. 

The  appellants  assign  as  error  the  action 
of  the  circuit  court  in  failing  to  provide  in 
its  final  decree  that  the  person  to  whom  the 
tract  of  land  In  controversy  belonged  should 
contribute  his  proportion  of  the  maintenance 
and  support  of  the  grantors  in  said  deed. 

This  assignment  of  error  is,  we  think, 
without  merit  The  pleadings  in  the  case 
do  not  properly  put  that  question  in  issue. 
Unless  the  appellants  had  done  more  for  the 
support  and  maintenance  of  the  grantor 
and  his  wife  than  their  conveyances  re- 
quired them  to  do,  they  had  no  right  to  im- 
plead the  appellee's  ward  for  a  failure  to 
comply  with  the  terms  of  the  conveyance  to 
her  as  to  such  support  and  maintenance. 
Again,  the  necessary  parties  were  not  before 
the  court  The  grantor  in  the  deed  was 
dead,  and  neither  his  personal  representative 
nor  his  widow,  the  principal  parties  inter- 
ested in  that  controversy*  was  a  party  to  the 
suit 

The  decree  appealed  from  must  be  affirmed. 


(104  Va.  446) 
WILSON  V.  MILLER  et  ux. 
(Supreme  Court  of  Appeals  of  Virginia.    Sept 
21,  1905.) 

1.  Accounting— Bquitt—Jubisdiotion. 

Where  an  accounting  between  an  attorney 
in  fact  and  his  principals  involved  a  complicat- 
ed statement  of  accounts  of  such  attorney  oc- 
cupying a  position  of  trust  and  confidence,  and 
required  a  discovery,  the  proceeding  was  within 
the  jurisdiction  of  a  court  of  equity. 

2.  Limitation    of    Actions  —  Aocbuai     ov 
Right  op  Action — Accounts. 

Where  defendant's  service  as  attorney  in 
fact  for  complainants  was  continuous  under  a 
power  of  attorney  from  1881  until  1898,  when 
his  en]f)loyment  was  ended,  but  he  had  not  then 
completed  the  work  for  whidi  he  was  appointed, 
and  complainants,  residing  in  a  distant  state, 
necessarily  relied  on  defendant  for  the  faithful 
discbarge  of  Ijis  trust,  limitations  did  not  begin 
to  run  against  items  in  his  account  until  the 
termination  of  his  employment. 

[Eid.  Note. — For  cases  in  point  see  vol.  88, 
Cent.  Dig.  Limitation  of  Actions,  ||  27^-275, 
285.  286. 

Appeal  from  Circuit  Court  Rockbridge 
County. 

Action  by  James  H.  Miller  and  wife 
against  James  A.  Wilson.    From  decrees  in 
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fayor  of  plaintiffs,  defendant  appeals.    Af- 
firmed. 

D.  E.  Moore,  for  appellant  Gre^ilee  D. 
Letcher,  for  appellees. 

HARRISON,  J.  Having  removed  from  the 
county  of  Rockbridge,  Va.,  to  the  state  of 
Oregon,  the  appellees,  on  December  19,  1881, 
executed  a  power  of  attorney,  appointing 
the  appellant  their  attorney  in  fact  to  sell 
and  convey  all  real  estate  owned  by  them  in 
the  county  of  Rockbridge  and  to  collect  the 
proceeds,  and  also  to  demand,  sue  for,  and 
collect  all  debts,  rents,  accounts,  and  other 
claims  which  might  be  due,  payable,  and  ow- 
ing to  the  appellees  In  the  county  of  Rock- 
bridge. The  power  and  authority  vested  in 
the  appellant  by  this  instrument  was  full 
and  complete  to  do  any  and  all  things  In  the 
premises  that  the  grantors  could  perform.  If 
present  in  person. 

The  appellant  assumed  the  duties  and  obli- 
gations thus  imposed  upon  him,  and  from  the 
date  of  his  authority  in  1881  to  the  year  1898 
was  from  time  to  time  collecting  rents,  sell- 
ing real  estate,  wood,  railroad  ties,  etc.,  and 
disbursing  the  proceeds  in  expenses  of  vari- 
ous kinds  and  In  remittances  to  the  appel- 
lees. During  all  of  this  time  appellant  ren- 
dered no  account  and  made  no  settlement  of 
any  kind.  A  continuous  and  frequent  cor- 
respondence was  kept  up  between  the  par- 
ties, on  the  part  of  appellees  chiefly  demand- 
ing money  and  urging  the  business  forward 
to  a  conclusion,  and  on  the  part  of  the  ap- 
pellant excusing  his  tardiness  and  promising 
to  make  remittances. 

In  1898,  in  response  to  demands  for  infor- 
mation and  for  a  settlement,  appellant  ren- 
dered his  first  account,  covering  the  entire 
period  of  his  agency  and  Involving  Innumer- 
able items.  This  statement  of  his  transac- 
tions as  agent  for  the  appellees  brought  the 
latter  in  debt  to  the  appellant  in  the  sum  of 
$177.54.  Shortly  after  this  account  was  ren- 
dered appellees  placed  the  matter  in  the 
hands  of  counsel,  who  filed  the  bill  in  this 
cause,  asking  for  a  discovery  and  a  proper 
settlement  of  the  accounts  of  appellant  as 
their  agent,  charging  that  he  had  not  ren- 
dered a  correct  account  and  had  failed  to 
make  proper  returns  of  the  collections  made 
by  him. 

The  record  clearly  shows  this  allegation 
of  the  bill  to  be  well  founded.  The  result 
of  the  litigation  was  a  decree  in  favor,  of  the 
appellees  for  $877.54^  with  interest  from  Oc- 
tober 4,  1896,  the  date  of  the  termination  of 
the  agency. 

The  demurrer  to  the  bill  was  properly  over- 
niled.  There  is  no  merit  in  the  contention 
Ouit  equity  is  without  Jurisdiction.  This  Is 
not  a  case  of  a  single  money  demand  which 
might  be  enforced  in  a  court  of  law.  nor, 
Indeed,  of  mutual  demands  merely ;  but  it  Is 
a  case  involving  a  trust  It  Involves  a  com- 
plicated settlement  of  the  accounts  of  an 
ag«nt   occupying   a   position   of  trust   and 


confidence,  where  a  discovery  is  called  for 
and  necessary;  and  the  remedy,  if  any,  at 
law  would  be  far  from  plain,  simple,  and  free 
from  difficulty.  The  jurisdiction  of  a  court 
of  equity  in  such  a  case  is  well  established. 
Simmons  v.  Simmons'  Adm'r,  33  Grat  451; 
Thornton  v.  Thornton,  31  Grat  212;  CJoff- 
man  v.  Sangston,  21  Grat  268;  Segar  ▼. 
Parrish,  20  Grat  680;  Zetelle  v.  Myers,  19 
Grat  62. 

We  are  further  of  opinion  that  there  was 
no  error  in  the  action  of  the  court  in  refusing 
to  apply  the  statute  of  limitations  relied  on 
by  appellant  As  a  general  rule,  when  there  is 
an  undertaking  or  agency  which  requires  a 
continuation  of  services,  the  statute  of  limita- 
tions does  not  begin  to  run  until  the  termina- 
tion of  the  undertaking  or  agency.  Wood 
on  Limitations  (Ed.  1883)  S  123;  Rowan  v. 
Chenoweth  (W.  Va.)  38  S.  E.  545,  87  Am.  St 
Rep.  796;  Riverview  Land  CJo.  v.  Dance  & 
Co.,  98  Va.  239,  35  S.  E.  720. 

There  is  nothing  in  the  facts  of  the  caacS 
to  take  it  from  under  the  Influence  of  the 
general  rule  mentioned.  The  services  of  ap- 
pellant were  continuous  under  the  power  of 
attorney  from  1881  to  1898.  when  the  relation 
of  agent  was  ended,  and  he  had  not  then 
completed  the  work  for  which  he  was  ap- 
pointed, for  part  of  the  real  estate  was  still 
unsold.  His  principals  lived  in  a  distant , 
state,  where  they  could  give  no  personal  at- 
tention to  the  matter,  necessitating  reliance 
by  them  upon  him  for  a  faithful  discharge  of 
the  trust  he  had  assumed  as  their  agent 
The  record  shows  that  the  transactions  of 
the  appellant  were  very  numerous,  involving 
a  long  and  complicated  account,  the  details 
of  which  were  known  alone  to  him.  The 
case  is  clearly  one  governed  by  the  general 
rule,  where  the  statute  does  not  begin  to 
run  until  the  terminaticHi  of  the  undertaking 
or  agency. 

Upon  the  whc^e  case,  we  are  of  opinion 
that  there  is  no  error  in  the  decrees  appealed 
from,  and  they  must  be  affirmed. 


(lMya.42«) 
SHIFLBTT  V.  GRIMSLBY,  Judge. 

(Supreme  Court  of  Appeals  of  Virginia.    S^t 
21,  1905.) 

INTOXIOATINQ  LiQUOBS— TaX  POB   BiAIfUTAO- 
rOBINO. 

Va.  Code  1904,  p.  277,  f  555.  provides  that 
all  hcenses  shall  expire  April  30th.  Act  April 
16,  1903,  8  141  (Laws  1901^)4,  p.  910  [Va.  Code 
1904,  p.  2253]),  as  amended  by  Laws  1904.  p. 
42,  imposes  a  tax  on  the  manufacture  of  alco- 
holic liquors  by  distillation  from  pomace,  where 
the  distillery  is  run  for  less  than  three  months 
of  $5,  and  where  it  is  run  for  more  than  three 
and  less  than  six  months  of  $50.  Held^  that 
one  applying  for  the  privilege  of  manufacturing 
liquors  by  distillation  from  pomace  for  three 
months,  beginning  August  24th,  must  pay  a  tax 
of  $50 ;  the  act  of  1903,  as  amended  in  1904,  not 
repealing  section  555,  and  the  tax  of  $5  being 
for  the  privilege  of  manufacturing  for  t&ree 
months,  expiring  April  80th. 


Va.) 


SHIPLETT  ▼.  GRIMSLEY. 


839 


Petition  for  mandamus  by  one  Shlflett 
against  one  Grlmsley,  drcnlt  Jndge,  to  coai- 
pel  respondent  to  Issue  a  license  for  the  man- 
ufacture of  liquors.    Denied. 

R.  S.  Thomas  and  John  S.  Chapman,  for 
plaintiff.    Daniel  A.  Grlmsley,  for  defendant 

PER  CURIAM.  This  case  arises  upon  an 
application  of  Shlflett  for  a  license  to 
manufacture  and  distill  alcoholic  liquors  by 
direct  fermentation  and  distillation  from 
pomace  for  a  period  of  three  months,  begin- 
ning on  the  24th  day  of  August,  1906,  and 
ending  on  the  24th  day  of  November,  1905; 
the  business  to  be  conducted  at  the  home  of 
the  petitioner  In  the  county  of  Greene.  Ac-, 
cording  to  petitioner's  view  of  the  law,  he 
was  required  to  pay  for  this  privilege  the 
sum  of  $5,  which  he  deposited  with  the  treas- 
urer of  Greene  county.  He  showed  to  the 
satisfaction  of  the  court  that  he  was  a  fit 
person  to  conduct  that  business,  that  he 
would  keep  an  orderly  house,  and  that  the 
place  where  the  business  was  to  be  conducted 
was  suitable,  convenient  and  apprc^rlate. 
As  to  all  of  these  questions  there  Is  no  con- 
troversy. 

The  judge  of  the  circuit  court  however,  was 
of  opinion  that  a  person  applying  for  a  li- 
cense, such  as  that  asked  for  by  petitioner, 
should  be  required  to  pay  $50  for  the  privi- 
lege, and  refused  to  grant  the  license  imless 
the  latter  sum  was  paid.  Thereupon  Shlflett 
applied  to  this  court  for  a  mandamus. 

By  section  555,  p.  277,  Va.  Code  1904,  it 
is  provided,  among  other  things,  that  "all 
licenses  shall  expire  on  the  30th  day  of 
April,  except  licenses  to  theaters,  public 
shows,  exhibitions  or  other  performances, 
and  to  bowling  alleys  and  to  billiard  and 
bagatelle  tables  at  watering  places." 

By  section  141  of  an  act  to  raise  revenue 
for  the  support  of  the  government  and  public 
free  schools,  etc,  approved  April  16,  1903 
(Laws  1902-04,  p.  910  [Va.  Code  1904,  p. 
2253]),  as  published  by  the  Auditor  of  Public 
Accounts,  with  amendments  to  the  adjourn- 
ment of  the  General  Assembly  of  1904,  It  is 
provided  that  *'no  person,  corporation,  com- 
pany, flrm,  partnership,  or  association  shall, 
within  the  limits  of  this  state,  engage  in  the 
business  of  rectifying  or  of  manufacturing 
or  distilling  malt  or  alcoholic  liquors,  other 
than  wine,  or  sell,  or  offer  to  sell,  by  sample 
or  representation  or  otherwise,  wine,  ardent 
spirits,  malt  liquors,  or  any  mixture  thereof, 
alcoholic  bitters,  bitters  containing  alcohol, 
or  fruit  preserved  in  ardent  spirits,  either  by 
wholesale,  retail,  or  to  be  drunk  at  the  place 
where  sold,  or  in  any  way,  without  first 
having  obtained  license  therefor.  ♦  ♦  ♦ 
EiVery  manufacturer  or  distiller  of  alcoholic 
liquors  shall  pay  for  said  privilege,  at  the 
time  his  license  is  granted,  a  specific  sum 
therefor  to  be  graduated  and  classified  as 
follows:  •  •  ♦  The  manufacturer  of  al- 
coholic liquors  by  direct  fermentation  and 
distillation  from  pomace  or  from  cider  or 


fruits,  where  the  distillery  is  run  less  than 
three  months,  shall  pay  a  specific  sum  of 
five  dollars,  but  if  the  distillery  is  run  more 
than  three  months  and  less  than  six  the 
specific  amount  to  be  paid  for  the  privilege 
shall  be  twenty  dollars,  and  if  run  six  months 
or  more  there  shall  be  paid  for  the  privilege 
fifty  dollars." 

The  last-mentioned  act  was  passed  at  a 
later  date  than  section  556,  and  by  section 
146  it  is  provided  that  "all  acts  or  parts  of 
acts  inconsistent  with  the  provisions  of  this 
act  are  hereby  repealed." 

The  contention  of  petitioner  is  that  sec- 
tion 555,  which  provides  that  all  licenses 
shall  terminate  on  the  80th  of  April,  is  in 
that  respect  inconsistent  with  the  tax  law, 
which  provides  for  the  issuing  of  a  license 
such  as  he  desires  for  a  period  of  three  or 
more  months,  and  that  by  the  terms  of  the 
tax  law,  upon  the  tender  of  $5,  he  is  entitied 
to  a  license  for  the  manufacture  of  alcoholic 
liquor  by  direct  fermentation,  etc.,  to  begin  at 
any  period  which  the  applicant  may  desire, 
and  to  extend  for  the  period  of  three  months 
next  ensuing. 

If  section  555  and  the  tax  law  can  by  any 
reasonable  construction  stand  together  and 
be  enforced,  then  it  is  the  duty  of  the  courts 
to  give  effect  to  both  of  them ;  for  repeals  by 
implication  are  not  favored,  and  section  556 
is  now  in  force,  unless  by  reason  of  Its  incon- 
sistency and  repugnancy  to  the  will  of  the 
Legislature  as  last  declared  in  the  tax  law, 
it  has  been  repealed.  If  the  construction  con- 
tended for  by  the  petitioner  be  the  correct 
one,  it  leads  to  a  result  so  extraordinary  as 
to  fall  little  short  of  an  absurdity.  The  law 
provides  that  for  a  license  to  run  for  a  peri- 
od of  six  months  or  more  there  shall  be  paid 
the  sum  of  $50;  and  yet  if  the  contention 
of  the  petitioner  be  correct  he  can,  by  divid- 
ing the  year  into  four  periods  of  three 
months,  and  applying  for  a  license  to  rim 
for  three  months  only,  enjoy  the  privilege 
for  the  entire  year  at  a  cost  of  $20.  Such 
a  result  is  not  be  reached,  unless  the  lan- 
guage of  the  law  be  so  plain  as  to  exclude 
any  other  construction. 

His  honor.  Judge  Grlmsley,  after  stating 
these  views  with  much  precision  in  his  an- 
swer, suggests  a  theory  upon  which  the  two 
laws  may  be  reconciled  and  both  be  given 
a  reasonable  and  rational  construction,  and 
it  is  that  the  qualified  or  limited  license  is 
to  be  issued  within  the  limited  period  from 
the  termination  of  the  fiscal  year;  that  is 
to  say,  that  an  applicant  who  applies  on  the 
last  day  of  January  for  the  privilege  here 
sought  to  run  until  the  30th  of  April,  which 
is  three  months,  would  be  entitled  to  it  upon 
the  payment  of  $5  and  proof  of  the  other  req- 
uisites enumerated  in  the  law.  So,  still 
taking  the  end  of  the  fiscal  year  or  the  30th 
of  April  as  the  date  on  which  the  license 
would  terminate,  the  applicant  would  be  en- 
titled to  the  privilege  for  a  period  of  less  than 
six  months,  beginning,  for  instance,  on  the  2d 
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day  of  November,  upon  the  payment  of  $20. 
The  Legislature,  In  passing  the  tax  bill,  of 
course,  bad  before  It  all  the  laws  bearing 
upon  the  subject ;  and  it  is  far  more  reason- 
able to  suppose  that  they  intended  that  the 
tax  law  should  be  construed  in  harmonious 
relation  to  section  555  thap  that  it  should 
have  enacted  a  law  which  requires  a  tax  of 
$50  for  the  exercise  of  a  privilege  for  six 
months  or  more,  and  then  have  proceeded  to 
render  this  provision  nugatory  by  permitting 
the  applicant  to  subdivide  the  year  into  four 
parts  and  obtain  a  license  covering  the 
whole  period  upon  the  payment  of  two-fifths 
of  the  sum  which  it  had  just  solemnly  de- 
clared was  the  price  fixed  upon  the  privilege. 

There  are,  perhaps,  other  grounds  upon 
which  our  conclusion  could  be  sustained ;  but 
under  the  circumstances  disclosed  by  the 
record  we  prefer  to  rest  our  judgment  upon 
a  construction  of  the  law. 

The  application  for  a  writ  of  mandamus 
is  denied. 


a04  Va.  360) 


CUPP  V.  LESTER. 


(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
14,  1905.) 

1.  LiBNS  —ENFOBOBMEHT— RSDXMPTION— Ooif- 
DITIONS  PbECEUENT. 

Pending  a  siuit  to  subject  real  estate  to  sale 
to  satisfy  liens,  the  debtor  procured  a  loan  from  a 
third  person,  secured  by  a  deed  of  trust.  Sub- 
sequently the  third  person  agreed  to  put  in  an 
upset  bid  to  prevent  a  confirmation  of  a  sale  and 
to  pay  off  liens  prior  to  his  deed  of  trust,  and 
the  debtor  agreed  to  reimburse  him  for  buying 
the  lands.  At  a  resale  the  third  person  beotme 
the  purchaser.  A  bank  held  first  lien  on  the 
land  conveyed  in  the  deed  of  trust,  which  the 
third  person  discharged  out  of  the  money  loaned 
to  the  debtor  and  took  an  assignment  of  the 
bank's  lien.  The  entire  proceeds  of  the  resale 
were  consumed  in  paying  the  liens  prior  to  the 
deed  of  trust,  leaving  a  balance  of  the  loan  to 
the  third  person  unpaid.  Held,  that  as,  to  the 
extent  of  the  lien  of  the  bank,  the  third  person 
was  repaid  at  the  resale,  a  decree  requiring 
the  debtor  to  pay  to  the  third  person  the  balance 
as  a  condition  precedent  to  his  right  to  redeem 
was  proper. 

2.  Contracts  —  False   Repbesentations  — 
Effect. 

A  contract  between  a  debtor  and  a  third 
person  bound  the  latter  to  put  in  upset  bids  to 
prevent  a  sale  to  satisfy  liens.  It  provided  that 
m  consideration  of  the  accommodation  the  third 
person  should  have  a  half  interest  in  the  coal 
on  a  tract  and  the  debtor  the  other  half,  and 
that,  in  case  the  debtor  reimbursed  the  third 
person,  the  land  should  be  conveyed  to  the 
debtor  without  affecting  their  rights  in  the  coal 
on  the  tract.  There  was  a  vendor's  lien  cm  a 
part  of  the  land,  which  was  subsequently  pur- 
chased by  the  vendor  for  a  sum  less  than  the 
lien.  The  debtor  represented  to  the  third  per- 
son that  the  lien  had  been  satisfied.  Beta  to 
justify  the  court  in  depriving  the  debtor  of  the 
benefit  of  the  stipulation  as  to  the  coal  in 
settling  the  rights  of  the  parties  after  the  third 
person  had  purchased  the  premises  at  a  resale. 

Appeal  from  Circuit  Court,  Montgomery 
County. 

Application  for  writ  of  possession  by 
George  E.  Lester  against  Anderson   Cupp. 


Decree  for  applicant,  and  defendant  appeals. 

Wm.  O.  Robertson  and  Moore  &  Harless, 
for  appellant  Archer  A.  Phlegar  and  M.  H. 
Thompkins,  for  appellee. 

WHITTLE,  J.  The  object  of  the  suit  out 
of  which  this  controversy  arose  was  to  sub- 
ject the  real  estate  of  the  appellant,  Ander- 
son Cupp,  to  sale  to  satisfy  liens. 

Pending  the  litigation  appellant,  accom- 
panied by  his  counsel,  sought  the  appellee, 
G^rge  E.  Lester,  who  was  not  a  party  to  the 
suit,  and  procured  of  him  a  loan  of  $1,000,  to 
secure  which  Cupp  executed  a  deed  of  trust 
on  a  tract  of  83^  acres  of  land,  which  was 
represented  to  Lester  as  affording  ample  se- 
curity for  the  debt.  Subsequently,  when  the 
cause  had  reached  the  stage  where  the  lands 
had  been  sold  and  a  confirmation  of  the  sales 
was  being  pressed,  Cupp  again  approached 
Lester,  and,  in  consideration  of  his  agreeing 
to  prevent  the  confirmation  of  the  sales  of 
several  parcels  of  the  land  by  putting  in 
upset  bids,  the  following  contract  was  enter- 
ed into : 

"That,  whereas,  Geo.  E.  Lester  agrees  to 
put  in  an  upset  bid  on  six  tracts  of  land 
sold  on  4th  March,  to  wit,  83%  acres,  50 
acres,  87  acres,  9  acres,  100  acres,  one-half 
interest  in  50-acre  tract,  and  pay  off  the  liens 
reported  by  Com'r  Parley  that  are  prior  to 
the  deed  of  George  B.  Lester's  deed  of  trust: 
•  •  ♦  Now,  the  said  Cupp,  in  considera- 
tion of  the  premises,  agrees  to  give  to  Geo.  E. 
Lester  a  one-half  interest  in  the  coal  on  the 
one  hundred-acre  Miller  tract ;  that  is  to  say, 
that  in  consideration  of  this  accommodation 
Lester  is  in  any  event  to  have  one-half  in- 
terest in  that  coal  and  Cupp  one-half  interest 
In  case  Lester  buys  the  lands  to  protect  hln> 
self,  and  Cupp  can  reimburse  him  for  princi- 
pal, interest,  and  costs  expended  in  buying 
said  lands,  then  Cupp  is  to  have  the  said 
lands  back;  but  this  last  clause  shall  In  no 
wise  affect  elthet  interest  in  the  coal  on  said 
100-acre  tract  In  all  events  this  contract  is 
to  give  Geo.  B.  Lester  one-half  interest  in 
said  coal  and  retains  the  other  half  as 
Cupp's." 

At  resales  of  appellant's  lands  upon  the 
upset  bids,  appellee  became  the  purchaser 
of  the  six  tracts  referred  to,  at  the  aggregate 
price  of  $1,287.50. 

The  cause  was  heard  upon  a  rule  against 
appellant  to  show  cause  why  a  writ  of  pos- 
session should  not  be  awarded  requiring 
him  to  deliver  to  appellee  the  possession  of 
the  lands  purchased  by  him,  and  upon  the 
pleadings  and  evidence.  Whereupon  the 
trial  court  passed  the  decree  complained  of, 
which  ascertained  the  amount  due  from 
Cupp  to  Lester  to  be  $2,046;  $1,287.50.  part 
thereof,  representing  the  sum  paid  by  Lester 
for  the  lands  purchased  by  him  at  the  resale, 
and  $758.50,  the  residue  thereof,  being  the 
unpaid  balance  due  upon  the  $1,000  loan  s^ 
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cured  by  d^  of  trust  The  decree  also 
provided  that,  upon  appellant  paying  to  ap- 
pellee said  sums  within  90  days  from  the  ad- 
journment of  the  court,  the  latter  should  con- 
vey to  the  former  the  lands  In  question,  with 
the  exception  of  one-half  interest  in  the  coal 
on  the  Miller  tract  Alternatively  the  decree 
provided  that,  upon  the  failure  of  appellant 
to  pay  the  amounts  decreed  against  him 
within  the  time  prescribed,  he  should  be  for- 
ever barred  from  demanding  or  claiming 
any  Interest  In  said  lands. 

The  first  assignment  of  error  involves  the 
action  of  the  court  in  requiring  the  appellant 
to  pay  to  Lester  the  balance  of  $758.60,  due 
on  the  loan  of  $1,000. 

With  respect  to  that  assignment,  it  ap- 
pears that  the  Bank  of  Christlansburg  held  a 
first  Hen  on  the  83%-acre  tract,  which  Lester 
discharged  out  of  the  $1,000  loaned  to  Cupp 
and  took  an  assignment  of  the  bank's  lien. 
To  the  extent  of  that  Hen,  therefore,  by  sub- 
stitution to  the  right  of  the  bank,  Lester  was 
reimbursed  at  the  subsequent  sale  of  that 
property;  but  the  entire  proceeds  of  sale  of 
the  residue  of  Oupp's  lands  were  consumed 
In  the  liquidation  of  liens  prior  to  Lester's 
deed  of  trust,  so  that  the  balance  due  there- 
on was  never  paid.  Hence  there  was  no 
error  In  the  decree  requiring  Cupp  to  pay 
that  balance  as  a  condition  precedent  to  his 
right  to  redeem  the  lands  purchased  by  Les- 
ter. 

The  remaining  assignment  of  error  deserv* 
Ing  notice  relates  to  the  ruling  of  the  court 
denying  appellant  the  benefit  of  the  stipula- 
tton  in  the  contract  with  respect  to  one-half 
the  coal  on  the  Miller  tract 

In  that  connection  it  appears  that  there 
was  a  vendor's  Hen  on  the  37-acre  tract  of 
land  mentioned  in  the  agreement,  amount- 
ing, with  interest,  to  over  $800,  which  was 
afterwards  bought  by  the  vendor  for  $700. 
That  Hen  was  not  included  in  the  report  of 
Commissioner  Farley,  and  was  represented 
by  appellant  to  have  been  satisfied.  Ap- 
pellee was  thus  induced  by  the  false  repre- 
sentation of  appellant  to  enter  into  the  agree- 
ment, and  wholly  deprived  of  the  security 
afforded  by  that  property.  Under  the  fore- 
going circumstances  the  court  was  Justified 
in  denying  appellant  the  benefit  of  the  stipu- 
lation with  regard  to  the  one-half  interest 
in  the  coa-L 

Upon  the  whole  case,  the  decree  Is  with* 
out  error,  and  must  be  afiBirmed. 

(104  Va.  887) 

DIXON  y.  PADDOCK. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
14,  1905.) 

1.  Pabtnebshp— Accounting— CoNCKALMiNT 
or  Assets— Fraud. 
Where,  on  the  dissolution  of  a  partnersliip, 
it  was  the  owner  of  a  certain  railroad,  and  de- 
fendant, who  was  the  active  partner  in  winding 
ap  and  settling  the  affairs  of  the  firm,  secretly 
made  a  contract  to  sell  the  railroad  for  $33,000, 
but  valued  it  in  the  account  with  complainant. 


which  was  made  the  basis  of  their  settlement,  at 
only  $18,000,  such  act  constituted  a  violation 
of  his  trust  relation  to  complainant,  who  was 
entitled  to  share  in  the  benefit  of  the  contract, 
though  at  ihe  time  of  the  account  it  was  only 
an  option  which  was  thereafter  exercised,  and 
though  the  purchaser  had  orally  requested  that 
no  information  with  reference  thereto  should  be 
given  by  defendant. 

2.  Samb. 

Where,  on  dissolution  of  a  firm  owning  a 
railroad,  it  appeared  that  the  active  partner  had 
purchased  an  engine  and  caboose  and  rented  it 
to  the  firm  as  his  private  property  at  a  certain 
rental  per  month,  he  was  not  entitled,  after 
charging  such  rentals,  to  charge  the  engine  and 
caboose  as  a  liability  of  the  firm. 

3.  Sauk— Office  Expenses. 

Where  the  active  partner  of  a  firm  con- 
ducted a  private  competing  business  in  the 
firm's  general  offices,  which  amounted  in  volume 
to  two-thirds  of  the  business  of  the  office,  he 
was  not  entitled  to  charge  the  firm  with  the 
entire  cost  of  salaries  and  office  expenses. 

Appeal  from  Circuit  Court,  Wise  County, 
Suit  by  F.  S.  Paddock  against  John  T. 
Dixon  for  a  partn^shlp  accounting.  From 
a  decree  in  favor  of  complainant,  defendant 
appealed,  and  complainant  assigned  cross- 
errors.    Affirmed. 

B.  S.  Finney,  for  appellant  O.  M.  Vicars 
and  Ayers  &  Fulton,  for  appellee. 

HARRISON,  J.  By  agreement  in  writing 
dated  April  1,  1899,  John  T.  Dixon,  the  ap- 
pellant, cmd  F.  S.  Paddock, .  the  appellee, 
formed  a  partnership,  under  the  firm  name 
of  Dlxon-Paddock  Lun^ber  Company,  for 
the  purpose  of  conducting  a  general  lumber 
businese^  and  in  connection  therewith  acquir- 
ing the  stock  of  the  Qladeville  Railroad  Com- 
pany and  equipping  and  operating  the  same. 

The  railroad  mentioned  was  acquired,  the 
purposes  of  the  partnership  carried  out,  and 
its  business  conducted  until  October  31,  1900, 
at  which  time,  by  an  agreement  in  writing 
between  the  parties,  the  firm  was  dissolved. 
Under  this  agreement  all  of  the  partnership 
assets,  with  the  exception  of  certain  property 
then  sold  to  the  appellee,  passed  into  the 
bands  of  the  appellant,  to  be  disposed  of  by 
him  with  a  view  to  his  settling  up  the  busi- 
ness of  the  concern  as  expeditiously  as  pos- 
sible; it  being  therein  agreed  that  appellant 
should  have  until  July  1, 1901,  to  close  up  the 
partnership  business  and  make  a  settle- 
ment with  appellee  of  all  firm  matters, 
except  the  Gladeville  Railroad,  provided  that 
property  should  then  remain  unsold,  it  not 
being  known  at  the  time  whether  a  satis- 
factory sale  of  the  railroad  could  be  made 
by  July  1.  1901- 

The  dissolution  contract  of  October  31, 
1900,  provided,  among  other  things,  that  noth- 
ing contained  therein  should  be  construed  as 
in  any  manner  impairing  the  rights  and 
obligations  of  the  parties  under  the  partner- 
ship agreement  of  April  1,  1899.  and  that  a 
settlement  of  the  partnership  business  should 
be  subject  to  that  agreement 
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in respomie  to  a  proposition  from  appel- 
lant that  he  would  take  the  Gladevllle  RaU- 
road  and  equipment  at  the  price  of  $18,000, 
appellee  replied  on  June  13,  1901,  in  part,  as 
follows:  "If  you  will  make  me  up  a  clear 
statement  of  the  affairs  of  the  Dizon-Paddock 
Lumber  CJompany  and  the  Gladevllle  Rail- 
road, together  with  an  itemized  statement 
of  your  account  and  my  account,  an  item- 
ized statement  of  the  losses  sustained  by  us, 
and  an  approximate  statement  of  the  amount, 
value,  and  location  of  the  lumber  on  hand, 
I  will  name  you  a  price  that  I  would  be  will- 
ing to  take,  provided  you  and  Gen.  Ayers  do 
not  trade." 

In  answer  to  this  request  for  a  statement, 
appellant  wrote  appellee  June  15,  1901,  in 
part,  as  follows:  "Regarding  making  up  a 
statement  of  the  affairs  of  the  Dlzon-Pad- 
dock  Lumber  Company,  am  not  in  a  position 
at  this  time  to  give  you  such  a  statement 
as  you  indicate.  I  of  course  expect  to  make 
up  a  statement  the  1st  of  July  as  per  our  con- 
tract, which  I  prefer  to  do  then,  instead  of 
now."  On  the  9th  of  July,  1901,  appellant 
furnished  appellee  with  a  statement  of  the 
partnership  business.  This  statement  was 
accepted  by  the  appellee  as  an  honest  dis- 
closure by  the  appellant  of  the  affairs  of  the 
partnership  which  were  in  his  hands  to  be 
wound  up,  and  formed  the  basis  of  a  settle- 
ment then  made  between  the  parties  and  by 
which  the  appellee  sold  out  his  interest  in 
the  assets  of  the  concern  to  the  appellant 
The  bills,  original  and  amended,  in  this 
i^aose,  were  filed  by  the  appellee,  alleging 
that  he,  relying  upon  the  honesty  and  in- 
tegrity of  appellant,  and  believing  that  the 
statement  or  balance  sheet  mentioned  was  a 
true  statement  of  the  affairs  of  the  partner- 
ship business,  had  sold  his  interest  in  the 
partnership  assets  to  the  appellant  upon  the 
basis  of  such  statement  The  bills  further 
charge  that  the  complainant  had  subsequent- 
ly discovered  that  the  statement  rendered  by 
appellant  which  formed  the  basis  of  their 
settlement  was  not  true,  but  that  appellant 
had  wrongfully  and  fraudulently  concealed 
a  number  of  important  matters  from  appellee, 
which  should  have  entered  into  the  settle- 
ment and  which  would  have  produced  a 
wholly  different  result  greatly  to  the  advan- 
tage of  complainant  The  prayer  of  these 
bills  is  that  the  sale  made  by  complainant  of 
his  interest  in  the  partnership  assets  to  the 
appellant  be  declared  to  be  fraudulent  and 
void,  that  appellant  be  required  to  render  a 
true  and  correct  account  of  his  dealings 
with  the  partnership  assets,  and  that  he  be 
required  to  pay  the  complainant  what  shall 
appear  to  be  Justly  due  him  upon  a  fair  set- 
tlement of  such  accounts. 

The  allegations  of  these  bills  are  denied 
by  the  answers  thereto  filed  by  the  appellant 
The  largest  item  of  the  statement  render- 
ed by  appellant  of  his  transactions  with  the 
^rtnership  assets,  which  formed  the  basis 
>f   the  sale   by    appellee,    waa  a   credit  of 


$18,000,  as  the  value  of  the  Gladeyllle  Rail- 
road, which  was  to  pass  to  the  appellant 
as  part  of  his  purchase  from  the  appellee. 
Before  this  sale  of  July  9,  1901,  indeed  at 
the  time  the  letter  of  June  15,  1901,  already 
mentioned,  was  written,  appellant  had  enter- 
ed into  a  contract  in  writing,  in  the  name  of 
the  Dizon-Paddock  Lumber  Ck)mpany,  as 
party  of  the  first  part  agreeing  to  sell  to 
George  E.  Manning,  trustee,  this  raihroad 
property  at  the  net  price  of  $33,000,  and 
had  received  from  Manning  $1,000  in  cash 
on  account  of  the  purchase  money,  appro- 
priating the  same  to  his  individual  use.  In 
October  $16,000  of  this  purchase  money  had 
been  paid,  and  by  the  following  January 
$28,500  had  been  paid.  No  mention  was 
made  by  appellant  of  the  existence  of  this 
contract  at  the  time  be  rendered  the  state- 
ment which  formed  the  basis  of  his  purchase 
of  the  half  interest  of  appellee  in  this  rail- 
road property  at  $9,000. 

AS  a  general  rule,  he  who  alleges  fraud 
must  distinctly  prove  it  Bngleby  v.  Harvey, 
93  Va.  440,  25  S.  E.  225.  But  it  is  equally 
true  that  where  a  fiduciary  or  confidential 
relation  exists  between  the  parties  to  a 
transaction,  the  party  who  occupies  the 
position  of  active  confidence  must  show  be- 
yond all  reasonable  doubt  the  fairness  and 
honesty  of  the  transaction.  Kerr  on  Fraud 
and  Mistake,  vol.  1,  p.  886. 

That  the  appellant  occupied  a  relation  of 
trust  and  confidence  to  the  appellee  with 
respect  to  the  matter  here  inquired  of  is 
fully  established  by  the  evidence.  As  the 
active  partner  in  winding  up  and  settling  the 
affairs  of  the  dissolved  company,  he  had 
assumed  the  duty,  no  less  obligatory  than 
a  fiduciary  trust  of  realizing  from  the  com- 
mon assets  the  best  price  obtainable  for  the 
benefit  of  himself  and  his  confiding  partner* 
and  for  this  work  he  was  allowed  by  the 
dissolution  contract  liberal  compensation. 

Appellant  admits  that  he  concealed  from 
the  appellee  the  contract  he  had  with  Mann- 
ing, trustee,  and  undertakes  to  excuse  his 
action  in  the  matter  upon  the  ground  that  it 
was  an  option  contract  and  therefore  with- 
out binding  force,  and  that  he  had  agreed 
with  Manning  that  he  would  not  disclose 
the  fact  that  he  held  the  option. 

It  is  unnecessary  to  consider  whether  this 
Manning  contract  was  an  option  or  a  con- 
ditional sale.  So  far  as  the  rights  of  the 
appellee  are  concerned,  it  is  wholly  im- 
material whether  the  sale  to  Manning,  trus- 
tee, was  an  option  or  an  absolute  sale;  for 
in  either  event  appellee  was  entitled  to  an 
equal  interest  with  appellant  in  all  benefits 
that  were  likely  to  accrue  from  the  trans- 
action. Nor  is  it  a  matter  at  all  affecting 
the  rights  of  appellee  in  the  premises  that 
appellant  agreed  with  Manning,  trustee,  that 
he  would  observe  secrecy  as  to  the  contract 
No  such  agreement  is  to  be  found  in  the 
written  memorandum  between  the  parties, 
and,  if  it  were  true  that  an  oral  understand 
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lug  to  tbat  effect  was  had,  it  would  be  void 
as  to  appellee,  who  was  entitled  to  a  fnll 
disclosure  from  appellant  of  all  matters  per- 
taining to  their  partnership  interests.  The 
concealment  by  the  appellant  of  the  Mann- 
ing contract,  nnder  which  he  had  then 
received  $1,000  cash  and  was  to  receive  in 
addition  thereto  $32,000,  and  the  purchase, 
nnder  such  drcumstances,  of  the  half  inter- 
est of  his  partner  in  the  railroad  property 
at  $9,000,  was  a  fraud  upon  the  appellee,  and 
the  appellant  has  been  properly  held  liable 
to  make    good  the    loss  thereby    sustained. 

We  are  further  of  opinion  that  there  was 
no  error  in  requiring  appellant  to  account 
to  appellee  for  the  item  of  $746.18,  growing 
out  of  his  fraudulent  misrepresentation 
with  respect  to  the  "engine  and  caboose.*' 

It  appears  that  appellant  bought  this  en- 
gine and  caboose  for  $2,350,  for  use  on  the 
Gladeville  Railroad,  and  rented  it  to  the  part- 
nership as  his  private  property  at  $80  per 
month.  In  the  statement  rendered  appellee 
as  the  basis  of  their  settlement,  appellant 
charges  up  this  engine  and  caboose  as  a  lia- 
bility of  the  firm  at  $2,500,  and  requires  his 
partner,  who  was  ignorant  of  the  facts,  to 
account  for  it  upon  that  basis,  notwithstand- 
ing the  fact  that  he  had  received  from  the 
firm  $1,540  on  account  of  rents  for  its  use. 
The  commissioner  treated  the  engine  and 
caboose  as  a  liability  of  the  partnership  at 
$2,350,  its  actual  cost,  and  required  the  ap- 
pellant to  refund  to  appellee  his  one-half  in- 
terest in  the  rents  which  had  been  fraud- 
ulently appropriated  by  the  appellant  to  him- 
self. This  was  so  manifestly  proper  that 
comment  is  unnecessary.  The  record  dis- 
closes no  justification  for  the  course  of  ap- 
pellant in  treating  this  engine,  etc.,  as  an  as- 
set and  liability  of  the  partnership  in  the 
statement  furnished  by  him  to  the  appellee, 
and  at  the  same  time  charging  the  firm  with 
$1,540  for  the  use  of  it  as  his  private  prop- 
erty during  the  short  time  it  was  used  by  the 
firm. 

We  are  further  of  opinion  that  there  was 
no  error  in  holding  appellant  liable  to  appel- 
lee for  $938.63  on  account  of  oflAce  expenses 
improperly  charged  by  appellant  to  the  Dix- 
on-Paddock  Lumber  Company. 

It  appears  that  the  general  oflBioes  of  the 
company  were  located  at  Ronceverte,  W.  Va., 
and,  as  contemplated  by  the  terms  of  the 
partnership,  were  under  the  control  and 
management  of  appellant  Soon  after  the 
formation  of  the  partnership  appellee,  whose 
special  duty  it  was  to  look  after  the  outside 
work  of  the  company,  moved  with  his  family 
to  Wise  county,  Va.,  where  he  might  be  con- 
veniently located  with  respect  to  the  active 
operations  of  the  company.  It  further  ap- 
pears that  appellant  conducted  a  private 
and  competing  business  of  his  own,  all  of 
which  was  transacted  through  the  general 
offices  of  the  Dixon-Paddock  Lumber  Com- 
pany. This  private  enterprise  amounted  in 
volume  to  two-thirds  of  the  business  of  the 


office,  while  that  of  the  partnership  was  only 
one-third.  Notwithstanding  appellant  was 
appropriating  to  his  private  purposes  two- 
thirds  of  the  benefit  of  these  officers^  he 
(diarged  the  Dixon-Paddock  Lumber  Comi>a- 
ny  with  practically  the  entire  cost  of  sala- 
rieis  and  all  other  office  expenses. 

The  contested  item  now  under  consider- 
ation grows  out  of  the  action  of  the  commis- 
sioner in  attempting  to  correct  this  injustice 
by  requiring  appellant  to  account  for  an  equi- 
table proportion  of  these  expenses. 

The  finding  of  the  commissioner  in  this 
matter  has  done  no  injustice  to  appellant, 
and  the  exertion  thereto  was  properly  over- 
ruled. 

Appellant  contends  that  the  court  erred  in 
confirming  the  report  of  Commissioner  Peary 
charging  him  with  several  other  minor  items, 
and  the  appellee  assigns  several  cross-errors 
involving  the  correctness  of  various  findings 
of  the  commissioner.  These  several  disputed 
items  involve  matters  of  accounting  and 
questions  of  fact  merely.  There  is' no  occa- 
sion to  enter  upon  a  detailed  statement  of 
the  history  of  such  items.  An  able  commis- 
sioner has  filed  an  unusually  dear  and  satis- 
factory report,  involving  a  careful  and  pains- 
taking investigation  of  every  item  now  in 
dispute;  and  a  laborious  consideration  of 
the  mass  of  evidence  accompanying  that  re- 
port shows  that  the  commissioner  was  well- 
justified  and  fully  sustained  in  his  findings. 
It  is  clear  that  no  error  was  committed  to 
the  prejudice  of  appellant,  whose  conduct 
in  this  matter  was  not  such  as  to  commend 
him  to  a  court  of  equity. 

Upon  the  whole  case,  the  decrees  complain- 
ed of  must  be  affirmed. 


ao4  Va.  my 

SOUTH  &  W.  RY.  CO.  v.  VIRGINIA  &  S. 
B.  RY.  CO.  et  al. 

(Supreme  Court  of  Appeals  of  Viiginia.    Sept. 
14,  1905.) 

1.  BuiNXNT  Domain— Bnjoiniro  Pbocksd- 

INOS— PUtADINO. 

A  bill  by  a  railroad  company  to  restrain 
another  railroad  company  from  surveying  and 
condemning  a  right  of  way  over  complainant's 
right  of  way,  alleging  that  the  completion  of 
snch  surveys  and  the  institution  of  condemnation 
proceedings  would  constitute  a  cloud  on  com- 
plainant's title  and  inflict  irreparable  damage 
on  it,  was  insufficient,  without  an  allegation  of 
the  facts  and  drcumstances  constituting  the 
alleged  grievance,  so  as  to  show  whether  in  a 
legal  sense  the  damage  was  irreparable. 

[Ed.  Note. — For  cases  in  point,  see  vol,  18, 
Cent.  Dig.  Eminent  Domain,  f  799;  vol.  27» 
Cent.  Dig.  Injunction,  $  232.J 

2.  Injunction— Cloud  on  Titlb— Bnx. 

In  a  suit  to  prevent  the  imposition  of  an 
alleged  cloud  on  complainant's  title,  as  dis- 
tinguished from  the  removal  of  an  existing 
cloud,  the  bill  is  insufficient,  where  it  fails  to 
affirmatively  show  the  alleged  doud  or  the 
threatened  acts  which  will  impose  it,  and  the 
inadequacy  of  complainant's  remedy  at  law. 
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8.   EUIKENT    DOHAIH  — BNJOIHIHO    PBOOBBX^- 

IIVOS. 

Where  defendant  railroad  company  at- 
tempted to  survey  and  locate  a  railroad  right 
of  way  oyer  the  right  of  way  of  complainant  rail- 
road company,  complainant  was  not  entitled  to 
maintain  an  injunction  to  restrain  such  act  and 
the  condemnation  of  such  right  of  way  by  de- 
fendant, as  complainant  had  a  complete  and 
adequate  remedy  at  law  in  any  condemnation 
proceedings  that  defendant  company  might  in- 
stitute. 

4.  Same— Statb  Corporation  Commission- 
Permission  TO  Condemn. 
A  suit  by  a  railroad  company  to  restrain 
another  railroad  company  from  proceeding  to 
survey  and  condemn  a  right  of  way  over  com- 
plainant's right  of  way,  because  defendant  com- 
pany had  failed  to  obtain  previous  permission 
from  the  state  corporation  commission  to  con- 
demn the  property,  as  required  by  Va.  Code 
1904,  p.  576,  §  ll05e,  cl.  52,  could  not  be  sus- 
tained, where  there  was  no  allegation  in  the 
bill  that  vuch  permission  bad  not  been  obtained. 

Appeal  from  Circuit  Court,  Scott  County. 

Suit  by  the  South  &  Western  Railway 
Company  against  the  Virginia  &  Southeast- 
em  Railway  Company  and  others,  to  restrain, 
defendants  from  surveying  and  instituting 
proceedings  to  condemn  a  railroad  right  of 
way.  From  a  decree  dismissing  the  bill, 
complainant  appeals.    Affirmed. 

A.  A.  Phlegar,  R.  T.  Irvine,  and  J.  N.  Pow- 
ell, for  appellant.  D.  D.  Hull.  Jr.,  and  Bul- 
litt &  Kelly,  for  appellees. 

WHITTLE,  J.  This  appeal  is  firom  a  de- 
cree dissolving  an  injunction  and  dismissing 
the  plaintiff's  bill  on  demurrer,  with  costs. 

The  material  allegations  of  the  bill  are 
that  the  plaintiff  is  a  public  service  corpora- 
tion duly  organized  and  existing  under  the 
laws  of  the  state  of  Virginia,  and  holds  the 
legal  title  to,  and  has  possession  of,  a  right 
of  way  consisting  of  a  strip  of  land  66  feet  In 
width,  extending  from  a  point  near  Clinch- 
port,  in  Scott  county,  to  a  point  near  St 
Paul,  in  Wise  county,  Va. ;  that  upon  that 
right  of  way  a  roadbed  has  been  located  and 
graded,  and  is  practically  in  condition  for 
the  laying  down  of  ties  and  steel,  and  that 
plaintiff  is  proceeding  to  construct  and  main- 
tain a  railroad  thereon,  as  authorized  by 
law;  that  the  defendant,  claiming  to  be  a 
public  service  corporation,  and  its  agents, 
bad  entered  and  are  entering  upon  said  strip 
of  land  at  various  points,  and  had  commen- 
ced the  making  of  surveys  and  the  location 
of  a  line  of  railroad  upon  the  same,  and  had 
committed  and  is  committing  innumerable 
trespasses  in  and  upon  said  strip  of  land; 
that  the  acts  aforesaid  had  been  undertaken, 
and  are  being  carried  on  by  the  defendant 
as  the  basis  of  condemnation  proceedings  to 
be  instituted  by  it  against  said  strip  of 
land;  that  the  plaintiff  is  a  public  service 
corporation  possessing  the  powers  of  emi- 
nent domain,  and  therefore  no  surveys  or  lo- 
cations can  be  made  upon  its  property,  and 
thnt  any  entry  upon  its  property  for  that  pur- 
pose ts  a  trespass;  that  the  defendant  com- 
menced the  surveys  axui  locations  complained 


of  witUnthe  last  day  or  two,  and  Is  prosecnt* 
Ing  the  same  with  two  or  more  oorpB  of  eoe 
gineers,  and  unless  restrained  (without  the 
court  requiring  notice  of  the  application  for 
injunction)  will  complete  the  surv^s  and 
locations  and  institute  condemnaticm  pro- 
ceedings, which,  if  conmaenced,  will  consti- 
tute a  cloud  upon  the  title  of  the  plaintiff 
and  inflict  irreparable  damage  upon  it;  that 
the  acts  of  the  defendant  in  reference  to 
said  land  are  not  being  done  in  good  faitb 
for  the  purpose  of  building  and  operating 
a  railroad,  but  are  being  done  for  the  sole 
purpose  of  hindering  and  delaying  the  plain- 
tiff in  the  construction  of  its  line  of  road; 
that  the  defendant  is  not  a  corporation  duly 
organized  under  the  laws  of  the  state  of 
Virginia,  and  cannot  exercise  the  powers  of 
a  public  service  corporation. 

The  prayer  of  the  bill  is  that  the  defendant 
and  its  agents  be  enjoined  and  restrained 
from  entering  upon  the  plaintiff's  property, 
and  from  making  or  attempting  to  make  sur- 
veys and  locations  for  a  railroad  thereon, 
and  from  doing  any  act  with  reference  there- 
to, and  especially  from  instituting  and  pro- 
secuting condemnation  proceedings  against 
said  strip  of  land. 

It  is  quite  apparent  that  the  feature  of 
the  bin  which  deals  with  the  alleged  invasion 
of  the  plaintiff's  premises  by  the  defendant, 
tor  the  purpose  of  surveying  and  locating 
the  route  for  a  railroad  along  its  right  of 
way,  does  not  present  a  case  for  injunctive 
relief  on  the  theory  that  irreparable  damage 
will  result  from  the  acts  complained  of.  The 
rule  in  such  case  is  that,  in  invoking  this 
extraordinary  remedy,  the  facts  and  drcum- 
Btances  constituting  the  alleged  grievance 
must  be  specifically  set  out  in  the  bill,  for  the 
court  to  determine  whether  in  a  legal  sense 
the  mischief  is  irreparable. 

The  principle  is  thus  stated  in  the  Bncy- 
clopsBdia  of  Pleading  and  Practice :  **A  gen- 
eral allegation  that  the  acts  apprehended  will 
be  irreparable,  unattended  by  such  a  state- 
ment of  facts  as  enables  the  court  to  see  that 
such  will  be  the  result,  is  insufficient  The 
pleader  must  not  content  himself  with  a  mere 
averment  of  his  conclusions,  but  must  show 
how  the  irreparable  injury  apprehended  is 
to  arise,  by  giving  a  full  and  detailed  state- 
ment of  the  facts  and  circumstances,  the 
nature  and  condition  of  his  property,  etc.,  so 
as  to  enable  the  court  to  determine  the  neces- 
sity for  an  injunction."  10  Bncy.  of  PI.  &  Pr. 
954;  Collins  V.  Sutton,  M  Va.  127,  26  S.  EL 
415. 

In  this  instance  the  bill  does  not  charge 
physical  injury  or  damage  to  the  substance 
of  the  plaintiff's  property,  nor  any  physicai 
obstruction  or  interference  by  the  defendant 
in  the  prosecution  of  the  work.  Consequent- 
ly these  preliminary  acts  cannot  per  se  in- 
flict irreparable  damage,  and  are  but  means 
to  an  end,  which  constitutes  the  gravamen 
of  the  complaint  namely,  that  the  defend- 
ant intends  to  institute  condemnation  proceed* 
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ings  against  a  part  of  plalntUTs  right  of  way, 
which,  it  is  said,  will  impose  a  cloud  on  the 
title  to  the  property  from  which  irreparable 
<lamage  will  result.  So  that,  in  its  last  anal- 
ysis, the  question  presented  by  the  bill  for 
decision  is  whether  a  court  of  equity  ought, 
upon  the  case  made,  to  enjoin  the  defendant 
from  instituting  and  prosecuting  the  con- 
templated condemnation  proceedings,  and  that 
depends  upon  whether  such  proceedings  af- 
ford a  plain,  adequate,  and  complete  remedy 
for  the  wrongs  sought  to  be  redressed. 

The  well-established  Jurisdiction  of  courts 
of  equity  to  remove  clouds  from  the  title 
of  the  true  owner  of  property  by  canceling 
an  outstanding  claim  or  incumbrance,  which, 
if  valid  and  subsisting,  would  affect  or  im- 
pair the  title,  has  no  application  to  the  facts 
of  this  case.  The  proceeding  is  really  one 
to  prevent  the  imposition  of  an  alleged  cloud 
upon  plaintiff's  title,  rather  than  to  remove 
an  existing  cloud.  In  that  class  of  cases, 
the  rule  is  that  the  bill  must  show  affirma- 
tively the  cloud,  or  the  threatened  acts 
which  will  impose  it,  and  also  the  inade- 
quacy of  the  remedy  at  law;  for,  where 
the  remedy  at  law  is  adequate,  a  court  of 
equity  .will  not  interfere.  17  Encya  PI.  & 
Pr.  343;  Otey  v.  Stuart,  91  Va.  714,  716, 
22  S.  E.  513;  Va.  Coal  &  I.  Co.  v.  Kelly,  93 
Va.  332,  339,  24  S.  B.  1020;  Sulphur  Mines 
€o.  V,  Boswell,  94  Va.  480,  484,  27  S.  B.  24. 

In  condemnation  proceedings,  the  rights 
of  the  owner  of  property  sought  to  be  con- 
demned are  amply  safeguarded  by  statute. 

With  respect  to  procedure,  it  is  said: 

"Although  the  tribunal  which  hears  and 
determines  the  questions  in  condemnation 
proceedings  has  a  special  jurisdiction,  and 
the  proceedings  are  sunmiary  in  their  na- 
ture, yet  the  conduct  of  the  proceedings  is 
governed  by  the  ordinary  rules  of  law  which 
obtain  in  the  trial  of  civil  cases,  with  such 
modifications  as  are  required  by  the  peculiar 
nature  of  the  questions  to  be  determined. 
The  hearing  should  be  commenced  at  the 
time  designated  in  the  notice ;  and,  if  tried 
on  a  wrong  theory,  it  is  reversible  error. 
The  right  to  institute  condemnation  pro- 
<:eeding8  may  properly  be  determined  on  a 
motion  to  dismiss  the  same. 

"As  to  the  province  of  the  court  and  jury, 
respectively,  in  condemnation  proceedings, 
the  ordinary  rule  in  dvil  cases  applies; 
questions  of  law  being  for  the  court,  and 
those  of  fact  for  the  jury  or  commissioners. 
It  is  for  the  court  to  determine  the  pre- 
liminary question  of  the  right  to  condemn 
the  land,  or  whether  the  use  is  a  public  one ; 
while  it  Is  for  the  jury  to  determine  the 
measure  of  compensation,  or  whether  the 
use  is  temporary  or  permanent,  and  all 
questions  of  value  and  benefit"  15  Cyc 
863  et  seq. 

In  Chesapeake,  etc.,  R.  Co.  v.  Washington, 
^c,  R.  Co.,  99  Va.  715.  40  S.  E.  20,  this 
court  says:  "It  Is  not  denied  that,  under 
•some  circumstances,  unless  expressly  prohib- 


ited, one  railroad  company  may  condemn 
the  land  of  another  for  its  purposes;  but 
it  is  denied  that  such  circumstances  existed 
in  this  case.  It  may  be  that  this  is  true, 
but  that  was  one  of  the  questions  involved 
in  the  condemnation  proceedings."  Again, 
at  page  723  of  99  Va.,  and  page  22  of  40  S. 
E.:  "The  statute  does  not  specifically  pro- 
vide what  issues  may  be  raised  upon  the 
motion  to  condemn,  but  it  is  unreasonable 
to  say  that  the  defendant  must  be  notified 
when  the  motion  to  condemn  his  land  will 
be  made,  and  yet,  when  he  appears,  he  can- 
not be  heard  to  show  that  the  plaintiff  has 
no  corporate  existence,  or  that  it  has  no 
authority  to  condemn  the  particular  prop- 
erty for  its  use,  or  that  it  can  only  condemn 
upon  certain  conditions  which  have  not  been 
complied  with,  or  under  circumstances  which 
do  not  exist  The  policy  of  the  law  is  to 
have  all  matters  arising  out  of  one  contro- 
versy settled-  in  a  single  suit;  and  this 
ought  to  be  so,  especially  in  a  proceeding 
the  effect  of  which  is  to  take  the  defendant's 
land  against  his  will  and  invest  the  plaintiff 
with  the  fee-simple  title  to  it  If  this  be 
not  the  case,  railroad  companies  would  have 
no  assurance  that  the  steps  taken  by  them 
to  procure  rights  of  way  or  property  wanted 
for  their  purposes  would  conclude  any  one, 
and  they  would  be  constantly  subject  to 
vexatious  litigation..  This  view  is  not  only 
in  accordance  with  the  better  reason,  but  is 
sustained  by  the  weight  of  authority.  See 
2  Mills  on  Em.  Dom.  (2d  Ed.)  H  888,  389, 
391 ;  B.  ft  O.  R.  Co.  v.  P.  W.  ft  Ky.  R.  Co., 
17  W.  Va.  844;  St  Joseph  R.  Co,  v.  Hanni- 
bal, etc,  R.  Co.  (Mo.)  6  S.  W.  691;  Secombe 
T.  Railroad  Co.,  23  Wall.  109,  119,  23  L.  Ed. 
67;    1  Redf.  on  Railways   (5th  Ed.)   271." 

It  is  obvious  that  every  question  raised  by 
the  bill  touching  the  right  of  the  defendant 
to  condemn  any  part  of  the  land  in  contro- 
versy can  be  determined  in  the  condemnation 
proceedings;  and,  the  plaintiff  having  an 
adequate  remedy  at  law,  it  follows,  upon  the 
principles  adverted  to,  that  a  bill  for  In- 
junction does  not  lie.  Lewis  on  Em.  Dom. 
(2d  Ed.)  5  646;  15  Cyc.  987;  High  on  In- 
junctions, SS  644,  645;  1  Beach  on  Injunc- 
tions, §  581;  Waterloo  Water  Co.  v.  Hoxle 
(Iowa)  56  N.  W.  499. 

The  exceptions  and  qualifications  to  the 
rule,  which  find  expression  in  the  (pinions 
of  courts  and  text-writers,  leave  unimpaired 
the  established  general  doctrine,  prevailing 
in  this  jurisdiction,  that  courts  of  equity 
will  not  interpose  by  injunction,  where  there 
is  a  plain,  adequate,  and  complete  remedy 
at  law. 

It  was  sought  to  bring  the  case  within 
the  influence  of  that  line  of  authorities 
which  hold  that  an  injunction  will  lie  to 
prevent  entry  on  property  or  the  construc- 
tion of  works  before  complying  with  the 
law,  or  without  authority  of  law,  by  insist- 
ing that  the  defendant  had  not  obtained 
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prevloTU  permission  from  the  state  corpora- 
tion commission  to  condemn  the  property, 
as  required  by  section  1105e,  cl.  52,  p.  576, 
Va.  CkMle  1904.  But  a  noncompliance  witb 
that  section  is  not  charged  in  the  bill,  and 
the  effect  of  the  provision  cannot  therefore 
be  considered. 

There  is  no  error  in  the  decree  appealed 
from,  and  it  is  affirmed. 


(104  Va.  464) 

MIDDLE  STATES  LOAN,  BUILDING  ft 

CONSTRUCTION  CO.  v.  MILLER'S 

ADM'R. 

(Sapreme  Conrt  of  Appeals  of  Virginia.    Sept. 

21,  1905.) 

1.  BucLDnro  and  Loan  Associationb — Loans 
— What  Law  Govebns. 

Where  a  Maryland  building  and  loan  as- 
sociation loaned  money  to  a  citizen  of  Virginia, 
secured  by  bond  and  mortgage  on  Virginia  real 
estate,  the  contract  was  a  Maryland  contract 
and  is  governed  by  the  laws  of  that  state  as 
to  its  validity  and  construction. 

2.  Samb — Loans — Usubt. 

Where  a  building  and  loan  contract  only  re- 
quired the  borrowing  member  to  pay  6  per  cent, 
interest  on  the  money  during  tne  continuance 
of  the  loan  and  the  taxes  and  insurance  premi- 
ums on  the  property  conveyed  to  secure  the 
repayment  of  the  loan,  in  addition  to  what  he 
undertook  to  pay  when  he  became  a  member 
of  the  company  and  was  bound  to  pay  to  mature 
his  stock,  the  contract  was  not  tainted  with 
usury. 
8.  Same—Sbttleusnt. 

On  the  death  of  a  borrowing  member  of  a 
building  and  loan  association,  the  latter's  claim 
against  his  estate  should  be  ascertained  by 
charging  the  estate  with  the  amount  of  the 
loan  as  of  Its  date  and  6  per  cent,  interest,  and 
crediting  all  sums  paid  thereon  as  of  the  date 
of  the  payments,  whether  of  principal  or  in- 
terest, and  thus  ascertain  the  balance  due  on 
the  loan  at  the  time  of  the  member's  death,  and 
then  credit  on  such  balance  the  withdrawal 
value  of  the  member's  shares  at  the  time  of  his 
death  according  to  the  by-laws  of  the  company 
then  in  force,  and  charge  the  estate  with  the 
amount  so  ascertained  to  be  due,  with  interest 
from  the  date  of  the  member's  death,  together, 
with  the  fines  assessed  to  him  during  his  life' 
and  remaining  unpaid  and  the  taxes  paid  by 
the  association  on  the  property,  with  interest 
thereon  from  the  date  of  the  payment  until 
paid. 

Appeal  from  Circuit  Court,  Rockingham 
County. 

Proceedings  by  J.  Henry  Miller,  as  ad- 
ministrator of  J.  O.  H.  Miller,  deceased,  for 
the  settlement  of  his  estate.  From  an  order 
allowing  the  claim  of  the  Middle  States  Loan, 
Building  ft  Construction  Company  for  a  part 
only  of  the  amount  demanded,  it  appeals. 
Reversed. 

Conrad  &  Conrad,  for  appellant  Slpe  & 
Harris,  for  appellee. 

BUCHANAN.  J.  In  June,  1891,  J.  G.  H. 
Miller,  of  Rockingham  county,  became  a 
member  of  the  Middle  States  Loan,  Build- 
ing ft  Construction  Company,  of  Hagerstown, 
Md.    In  October  of  that  year  he  borrowed 


from  the  company  $3,000,  a  sum  equal  to 
one-half  the  face  value  of  the  60  shares  ol 
stock  for  which  he  was  then  a  subscriber. 
At  the  time  the  loan  was  made  he  and  his 
surety  executed  a  bond  in  the  following 
words : 

"Know  all  men  by  these  presents,  that  we^ 
J.  G.  H.  Miller  and  S.  P.  H.  Miller,  of  Rock- 
ingham county  and  state  of  Virginia,  are  in- 
debted unto  the  Middle  States  Loan  ft  Con- 
struction Company,  of  Hagerstown,  Mary- 
land, in  the  sum  of  three  thousand  dollars, 
being  the  amount  of  a  loan  this  day  received 
by  J.  6.  H.  Miller  from  said  company,  with 
interest  thereon  from  this  date,  payable 
monthly. 

"Now  the  condition  of  the  above  obligation 
is  such  that  if  J.  G.  H.  Miller  and  S.  P.  H. 
Miller,  or  either  of  them,  shall  pay  the  in- 
terest monthly  on  said  sum  of  three  thousand 
dollars  received  by  J.  G.  H.  Miller  as  afore- 
said, and  shall  make  the  monthly  payments 
monthly  on  sixty  shares  of  stock  of  said 
company  subscribed  for  by  J.  G.  H.  Miller 
in  said  company,  and  any  and  all  fines  assees- 
ed  against  J.  G.  H.  Miller's  sixty  said  shares 
of  stock,  and  shall  likewise  pay,  when  due, 
the  taxes  against  the  property  conveyed  by 
deed  of  trust  to  secure  the  payment  of  said 
loan  of  $3,000.00,  and  the  premiums  neces- 
sary to  keep  the  buildings  on  said  property 
insured  from  loss  by  fire,  in  such  sum  as 
the  said  company  may  require  (not  exceeding 

$ ),    until    the    said   stock    subscribed 

by  J.  G.  H.  Miller  as  aforesaid  becomes  fully 
paid  In  and  of  the  value  of  one  hundred  dol- 
lars per  share,  then  it  is  understood  that  up- 
on the  surrender  of  said  stock  to  said  com- 
pany this  obligation  shall  be  deemed  fully 
paid  and  canceled.  But  if  J.  G.  H.  Miller 
or  S.  P.  H.  Miller  fails  to  pay  when  due  and 
payable  the  said  taxes  and  insurance  premi- 
ums, or  make  default  in  the  payment  of  said 
monthly  interest,  fines,  and  monthly  pay- 
ments on  said  stock  for  a  period  of  six 
months  after  the  same  are  or  any  install- 
ment thereof  is  due,  then,  at  the  option  of 
said  company,  the  whole  Indebtedness  eviden- 
ced by  this  obligation  (including  any  taxes 
and  Insurance  premiums  due  or  paid  by  said 
company)  shall  at  once  become  and  be  due 
and  collectible. 

"Witness  our  hands  and  seals  this  6th  day 
of  October,   1891." 

To  secure  the  payment  of  this  bond.  Mil- 
ler executed  a  deed  of  trust  on  certain  real 
estate.  He  made  payments  from  time  to 
time  on  the  dues  payable  on  his  stock,  on 
fines  assessed  against  him,  and  upon  the  in- 
terest and  principal  of  the  loan.  On  June  9, 
18.09,  he  died.  Within  a  short  time  after 
hia  death  his  personal  representative  Insti- 
tuted a  suit  to  have  his  estate  administered 
under  the  direction  of  the  court.  In  that 
case  the  company  asserted  its  bond  against 
Miller's  estate,  claiming  that  there  was  due 
it  after  all  proper  credits  had  been  allowed, 
the  sum  of  $2,602.59,  as  of  August  21,  1809. 
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After  several  references,  the  commissioner 
to  whom  the  matter  was  referred  reported 
the  amount  due  the  company  to  be  $596.40 
as  of  April  2,  1904,  of  which  sum  $415.15  was 
principal.  This  report  was  confirmed  by  the 
court  From  that  decree  the  company  ap- 
plied for  and  obtained  this  appeal. 

Several  errors  are  assigned,  but  they  only 
Involve  two  questions — one,  whether  the  court 
erred  In  holding  that  the  contract  was  a 
Maryland  contract  and  was  governed  by  the 
laws  of  that  state;  and  the  other,  whether 
the  court  erred  in  ascertaining  the  true 
balance  due  the  company  from  Miller's  estate. 

Under  the  decisions  of  this  court  in  the 
cases  of  Building  Asso.  v.  Ashworth,  91  YQi 
706,  22  S.  B.  521,  Nickels  v.  People's  Asso., 
93  Va.  380,  25  S.  E.  8,  and  Ware  v.  Bankers', 
etc.,  Co.,  95  Va.  680,  29  S.  E.  744.  64  Am.  St 
Rep.  826,  upon  the  facts  of  this  case,  it  is 
clear  that  the  contract  in  question  must  be 
treated  as  a  Maryland  contract  and  be 
governed  by  the  laws  of  that  state  as  to  its 
validity,  interpretation,  and  effect,  and  that 
the  circuit  court  did  not  err  in  so  holding. 

Treating  the  contract  as  a  Maryland  con- 
tract was  the  method  adopted  in  the  circuit 
court  for  ascertaining  the  balance  due  the 
appellant  company  correct? 

While  the  laws  of  the  state  of  Maryland, 
which  are  to  guide  this  court  in  passing  upon 
the  contract  in  question,  have  not  been  prov- 
ed in  the  usual  manner,  counsel  on  both 
sides  dte  us  to  and  rely  upon  decisions  of 
the  Supreme  Court  of  the  state  of  Maryland 
as  furnishing  the  law  by  which  the  validity 
and  effect  of  the  contract  Is  to  be  determined, 
and  this  seems  to  have  been  the  course  pur- 
sued in  the  circuit  court 

The  commissioner  who  made  the  final  re- 
port upon  the  appellant  company's  claim, 
which  was  confirmed  by  the  circuit  court 
was  of  opinion  that  under  the  decision  of 
the  Supreme  Court  of  Maryland  in  the  case 
of  White  V.  Williams,  reported  in  45  Atl. 
1001,  the  contract  under  consideration  was 
usurious,  and,  treating  it  as  such,  ascertained 
the  balance  due  the  appellant  company  in 
accordance  with  the  rule  adopted  in  that  case 
as  he  construed  that  decision. 

There  is  a  marked  difference  between  the 
contract  construed  in  that  case  and  the  con- 
tract under  consideration.  By  the  terms  of 
the  former,  the  borrowing  member  was  not 
only  required  to  pay  to  his  company,  the  Bal- 
timore Building  &  Loan  Association,  the 
monthly  dues  as  they  accrued  on  his  stock 
and  such  fines  and  penalties  as  might  be  as- 
sessed against  him  under  the  by-laws  of  the 
association,  and  6  per  cent  interest  on  the 
money  borrowed  by  or  advanced  to  him,  but 
he  was  also  required  to  pay,  during  the  con- 
tinuance of  the  loan,  a  premium  of  $7.50 
monthly.  This  charge  of  $7.50  per  month. 
In  addition  to  the  charge  of  legal  interest  on 
the  money  advanced,  it  was  held,  could  not 
be  sustained  as  premium,  and  that  it  was 
'simply  something  to  be  paid  for  the  advance 


or  loan  of  money  In  excess  of  legal  interest 
which  is  usury." 

The  contract  involved  in  this  case  only  re- 
quires the  borrowing  member  to  pay  6  per 
cent  Interest  on  the  money  borrowed  by  him 
during  the  continuance  of  the  loan,  and  the 
taxes  and  insurance  premiums  on  the  prop- 
erty conveyed  to  secure  the  repayment  of 
the  loan,  in  addition  to  what  he  undertook 
to  pay  when  he  became  a  member  of  the  com- 
pany, and  which  he  was  bound  to  pay  to  ma- 
ture his  stock,  although  he  never  became  a 
borrowing  member.  Such  a  contract  is  not 
usurious  under  the  laws  of  the  state  of  Mary- 
land, as  we  understand  the  decision  of  the 
Supreme  Court  of  Maryland  in  the  case  of 
Middle  States  Loan,  Building  &  Construction 
Co.  (the  appellant)  v.  Hagerstown  Matress, 
etc.,  Co.,  reported  in  33  Atl.  886-889,  in  which 
it  construed  a  contract  of  the  same  building 
association  containing  substantially,  if  not 
identically,  the  same  provisions  as  the  con- 
tract construed  in  this  case,  so  far  as  they 
affect  the  question  now  under  consideration. 

The  borrower  in  that  case  desired  to  take  ad- 
vantage of  the  provisions  of  section  5,  art  6, 
of  the  by-laws  of  the  association,  which  gave 
him  the  right  to  repay  the  loan  at  any  time 
after  giving  30  days'  notice.  The  notice  was 
given ;  but  a  controversy  having  arisen  as  to 
the  amount  necessary  for  the  repayment  of 
the  loan,  he  instituted  suit  to  have  that  ques- 
tion determined.  In  ascertaining  what 
amount  was  still  due  from  the  borrower,  the 
court  said:  *'A  borrower  can  never,  In  this 
state,  be  required  to  pay  in  satisfaction  of 
an  ordinary  loan  more  than  the  principal  and 
6  per  cent  Interest  per  annum  thereon. 
Therefore,  if  this  amount  should  be  paid  by 
the  mortgagor  in  this  case,  the  debt  would  be 
discharged.  But  the  mortgagor  is  not  only 
a  debtor,  but  is  also  a  stockholder  in  the 
building  company,  and  after  the  payment  of 
the  debt  it  would  still  be  a  stockholder,  and 
would  still  have  all  the  rights  and  be  liable 
to  all  the  obligations  attached  to  the  owner- 
ship of  stock.  By  the  by-laws  it  would  have 
the  right  to  withdraw  its  stock  according  to 
certain  terms,  which  will  be  hereafter  ex- 
plained. Although  not  stated  in  so  many 
words,  it  is  evident  that  It  is  the  purpose  of 
the  mortgagor  to  settle  and  conclude  all  its 
business  with  the  mortgagee  and  to  dissolve 
all  connection  between  them.  It  is  proper 
to  settle  in  this  suit  all  questions  between  the 
parties  growing  out  of  their  dealings  with 
each  other  on  the  subject  of  this  loan.  We 
must  therefore,  determine  what  amount 
the  mortgagor  is  bound  to  pay  to  the  mort- 
gagee, and  what  amount  he  is  entitled  to  re- 
ceive on  the  withdrawal  value  of  its  shares." 
After  discussing  certain  provisions  of  the  by- 
laws for  ascertaining  the  withdrawal  value  of 
stock,  the  court  reached  the  conclusion  that 
"the  mortgagor  must  be  charged  with  the  loan 
of  $5,000,  with  interest  thereon  down  to  the  fil- 
ing of  the  bill  of  complaint ;  and  it  is  to  be 
credited  with  its  payments  into  the  loan  fund, 
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to  wit,  50  cents  a  month  on  each  of  its  shares, 
iTlth  interest  on  each  payment  from  the  time  it 
was  made  down  to  the  institution  of  this 
suit  For  the  amount  thus  ascertained  to  be 
due,  the  mortgagee  is  entitled  to  a  decree, 
with  interest  thereon  until  paid." 

While  the  borrowing  member  in  that  case 
was  a  corporation  and  a  going  concern,  and 
voluntarily  offered  to  repay  the  money  bor- 
rowed, and  in  this  case  the  borrowing  mem- 
ber is  dead,  his  personal  representative  is 
entitled  to  all  the  advantages  the  decedent 
would  have  had  upon  a  voluntary  withdraw- 
al or  upon  his  paying  back  in  advance  of  the 
stipulated  time  the  money  loaned  him.  End- 
lich  on  Bldg.  Asso.  (2d  Ed.)  S§  57,  148;  Hen- 
sel  V.  International,  etc.,  Co.  (Tex.  Sup.)  20 
S.  W.  116. 

We  are  of  opini(»,  therefore,  that  the  prop- 
er method  of  ascertaining  the  balance  due 
from  Miller's  estate  on  the  claim  asserted 
against  it  by  the  appellant  company  is  to 
charge  Miller's  estate  with  the  amount  of  th^ 
loan  as  of  the  6th  day  of  October,  1891,  and 
6  per  cent  interest,  and  to  credit  his  estate 
with  all  sums  paid  on  the  loan  as  of  the  date 
of  such  payments,  whether  of  principal  or  in- 
terest, and  thus  ascertain  the  balance  due 
on  the  loan  at  the  time  of  Miller's  death; 
then  to  credit  upon  that  stmi  the  withdrawal 
value  of  Miller's  shares  of  stock  at  the  time 
of  his  death,  ascertained  in  accordance  with 
the  by-laws  of  the  company  in  force  at  the 
time  of  his  death  for  determining  the  with- 
drawal value  of  the  stock  of  a  borrowing 
member  who  pays  back  in  advance  of  the 
maturity  of  his  stock  the  money  loaned  him. 
For  the  amount  thus  ascertained  to  be  due 
on  the  loan,  with  interest  thereon  from  the 
time  of  Miller's  death  until  paid,  the  fines  as- 
sessed against  him  during  his  lifetime  re- 
maining unpaid,  and  the  taxes  paid  by  the 
ai^ellant  on  the  trust  property,  with  interest 
thereon  from  the  date  of  payment  until  paid, 
the  appellant  will  be  entitled  to  a  decree. 

The  decree  appealed  from  must  be  revers- 
ed, and  the  cause  remanded  for  further  pro- 
ceedings, to  be  had  in  accordance  with  the 
views  expressed  in  this  opinion. 


(104  Vft.  4^) 

SCOTT    et   aL    v.    PATTBRSOITS    ADM'R 

etal. 

(Supreme  0>urt  of  Appeals  of  Virginia.    Sept. 

21,  1906.) 

Wiixs  -*  Estate  Devised  —  Remainder  in 
Fee. 
Testator  bequeathed  hia  entire  estate  to  bis 
wlfCf  to  be  hers  for  her  use  and  that  of  their 
children  named,  or  such  of  them  as  remained  on 
Che  property  during  the  wife's  lifetime,  and 
provided  that  after  the  wife's  death  the  entire 
estate  should  pass  into  the  hands  of  such  childi-en, 
or  such  of  them  as  remained  on  the  property  for 
the  period  of  25  years,  unless  they  cleoted  to 
divide  it  sooner,  and  after  the  expiration  of 
such  period,  or  at  the  time  the  children  elected 
to  divide,  then  the  whole  estate  should  be  equal- 


ly divided  between  them.  Held,  that  the  chil- 
dren took  an  ultimate  fee  in  remainder  after 
the  death  of  their  mother,  and  that  their  inter- 
ests were  liable  for  their  debts. 

Appeal  fxom  Circuit  Court,  Augusta  Coun- 
ty. 

Bill  by  W.  B.  Scott  and  others  against 
W.  B.  Patterson  and  others.  From  a  decree 
in  favor  of  defendants,  plalntUIs  appeal* 
Affirmed* 

Curry  ft  Glenn,  for  appellants.  Kerr  & 
Kerr,  for  appellees. 

KEITH.  P.  So  much  of  the  case  pre- 
sented by  the  record  as  is  necessary  for  us 
to  consider  is  as  follows:  Certain  credi- 
tors of  W.  B.  Scott  and  Emma  Scott  filed 
theh*  bill  In  the  circuit  court  of  Augusta 
county  to  subject  their  interests  in  certain 
real  estate  derived  from  their  father,  Robert 
Scott,  to  the  payment  of  thehr  debts.  In  the 
progress  of  the  cause  it  was  found  that  cer- 
tain other  persons,  sisters  of  W.  B.  Scott  and 
Emma  Scott,  among  them  Sallie  Scott,  were 
interested  In  the  litigation,  and  they  were 
made  parties.  It  appears  that  Robert  Scott 
by  his  will  bequeathed  his  entire  estate, 
both  real  and  personal,  to  his  wife,  Hester 
V.  Scott,  **to  be  hers  for  her  use,  and  that  of 
our  children,  via.,  Sallie  Scott,  Harriet  Ann 
Scott,  Martha  Emma  Scott,  William  B. 
Scott,  and  Estaline  Scott,  or  such  of  them  a* 
remain  on  my  property  during  my  wife's 
lifetime,  without  appraisement  or  sale^  Sec- 
ondly. After  the  death  of  my  wife,  I  direct 
that  my  enUre  estate,  both  personal  and 
real,  without  sale  or  appraisement,  pass  into 
the  hands  of  the  above-named  children,  or 
such  of  them  as  remain  on  my  property  for 
the  period  of  twenty-five  years,  unless  they 
elect  to  divide  sooner;  then  after  the  expira- 
tion of  twenty-five  years,  or  at  the  time  my 
children  elect  to  divide,  should  they  so  elect, 
then  I  direct  that  my  entire  estate,  both 
real  and  personal,  be  equally  divided  be- 
tween all   my  children." 

The  circuit  court,  after  ascertaining 
through  a  commissioner  the  amount  of  debts 
and  liens  and  the  order  of  their  priority,  de- 
creed that  the  interests  of  WilUam  B.  Scott 
Emma  Scott,  and  Sallie  Scott  be  sold,  and 
the  proems  applied  to  the  satisfaction  of 
the  debts  proved  against  them,  and  from 
that  decree  an  appeal  was  allowed. 

The  widow  of  Robert  Scott,  the  testator, 
is  dead,  and  the  contention  ui>on  the  part  of 
appellants  Is  that  the  second  clause  of  the 
will,  by  which  after  the  death  of  his  wife 
the  testator  directs  that  his  entire  estate, 
both  real  and  personal,  shall  without  sale  or 
appraisement  pass  into  the  hands  of  his 
children,  or  such  of  them  as  remain  on  his 
property  for  the  period  of  25  years,  unless 
they  elect  to  divide  sooner,  la  an  executory 
limitation  for  the  benefit  of  the  children,  or 
such  of  them  as  elect  to  remain  U^n  the 
land  after  the  death  of  his  widow,  and  can- 
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not  be  subjected  by  the  creditors  of  any  ono 
of  them. 

On  behalf  of  appellees  it  Is  Insisted  that. 
If  the  second  clause  of  the  will  be  an  execu- 
tory devise,  it  is  void  as  creating  a  perpetui- 
ty, because  the  rule  against  perpetuities  re- 
quires that  the  estate  must  vest  within  the 
life  or  lives  in  being  and  21  years  and  10 
months  thereafter,  whereas  In  this  case  the 
25  years  might  by  possibility  extend  beyond 
the  life  or  lives  in  being  and  21  years  and 
10  months  thereafter;  that  the  will  creates  a 
life  estate  in  the  wife  and  a  vested  remainder 
in  her  children;  and  that  the  interest  witli 
which  the  testator  undertook  to  clothe  his 
children  for  a  term  of  years  after  the  death 
of  his  wife  merged  in  the  remainder  and 
created  a  fee  simple — in  other  words,  the  re- 
mainder swallowed  the  term  of  years. 

We  do  not  propose  to  enter  that  field  of 
unending  discussion  and  controversy  to 
which  we  are  Invited.  We  shall  not  vex  our- 
selves with  the  niceties  of  executory  devises 
and  contingent  and  vested  remainders,  but 
shall  content  ourselves  with  deciding  what 
seems  to  be  a  very  obvious  proposition — that 
the  will  invested  the  children  with  an  ulti- 
mate fee  simple  in  the  property  in  remain- 
der after  the  death  of  their  mother,  that  an 
inseparable  Incident  of  such  an  estate  is  lia- 
bility for  debts,  and  we  can  sanction  no 
construction  of  the  provision  with  respect  to 
the  interests  of  the  childern,  or  any  of  them, 
in  this  property  for  the  period  of  25  yean, 
the  effect  of  which  would  be  to  exonerate  It 
from  this  obligation.  Hutchinson  v.  Max- 
well, 100  Va.  169,  40  S.  E.  055,  67  L.  R.  A. 
884.  93  Am.  St  Rep.  944. 

It  will  be  observed  that  the  will  nowhere 
in  express  terms  undertakes  to  place  this 
property  beyond  the  reach  of  the  creditors 
of  the  devisees.  It  is  asserted  that  such 
was  the  intention  of  the  testator  in  providing 
that  it  should  pass  into  the  hands  of  his 
children,  or  such  of  them  as  remained  on  the 
property  for  the  period  of  25  years,  unless 
they  elected  to  divide  the  same;  but.  If  such 
were  the  intent  of  the  testator,  It  cannot  be 
carried  into  effect 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  should  be  affirmed. 


(104  Va.  S»6) 

SPENCER  et  al.  v.  FLANARY. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

14.  1905.) 

1.  ExEcrroBs  and  Administratobs — Claims 
—Actions— Limitations. 

Va.  Code  1004,  p.  1540,  $  2920,  provides  that 
the  right  of  action  against  the  estate  of  any  per- 
son which  shall  have  accrued  at  his  death  shall 
not  continue  longer  than  five  years  from  the  qual- 
iftcation  of  his  personal  representative.  Sec- 
tion 3577,  p.  1910,  provides  that  a  scire  facias 
or  action  on  a  judgment,  when  brought  against 
the  personal  representative  of  a  decedent,  shall 
be  brought  within  5  years  from  the  qualification 
of  the  representative.  Held^  that  a  suit  to  en- 
force a  Judgment  against  a  decedent,  brought 
11  years  after  the  qualification  of  his  represeii- 
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tative,  was  barred,  where  in  the  meantime  the 
judgment  had  not  been  revived  or  any  other 
action  taken  thereon. 
2.  Same — Lien. 

Va.  Code  1904,  p.  1923,  S  3601,  creates  a 
lien  on  the  estate  of  a  debtor  not  capable  qf 
being  levied  on.  Section  3602,  p.  19^,  pro- 
vided that  the  lien  shall  cease  when  the  right 
of  the  judgment  creditor  to  enforce  the  judg- 
ment by  execution,  scire  facias,  or  action  ceases. 
Seldt  that  the  lien  could  not  be  enforced  by 
suit  against  the  personal  representative  brought 
11  years  after  his  qualification ;  sections  "2920, 
3577,  pp.  1540,  1910,  barring  the  right  of  scire 
facias  or  action  at  the  end  of  5  years  after  the 
qualification  of  the  representative. 

Appeal  from  Clrcnlt  Court,  Lee  County. 

Bill  by  Mat  Spencer  and  another  against 
C.  P.  Flanary,  administrator  of  Chadwell 
Brittain,  deceased,  to  enforce  a  jndgment 
against  the  deceased.  From  a  decree  dis- 
missing the  bill,  plaintiffs  appeal.    Affirmed. 

Orr  &  Noel,  for  appellants.  Duncan  & 
Crldlin,  for  appellee. 

HARBISON,  J.  The  Judgment,  sought 
to  be  collected  in  this  proceeding  was  render- 
ed March  30,  1877,  against  Chadwell  Brit- 
tain. Two  executions  were  issued  thereon, 
and  each  of  them  was  returned  "No  property 
found";  the  date  of  the  last  execution  be- 
ing April  30,  1886,  and  returnable  to  the  fol- 
lowing July  rules.  In  1893  the  Judgment 
debtor,  Chadwell  Brittain,  died,  and  in  No- 
vember of  that  year  his  estate  was  committed 
to  C.  B.  Flanary  for  administration. 

Brittain  had  begun  in  his  lifetime  the  pros- 
ecution of  a  claim  against  the  United  States 
government  for  property  taken  by  the  Federal 
army  during  the  late  war  between  the  states. 
The  prosecution  of  this  claim  terminated 
successfully  in  March,  1905,  and  the  bill  in 
this  case  was  filed  to  the  April  rules,  1905, 
seeking  to  enforce  the  Judgment  and  execu- 
tion against  Brittain  as  a  preferred  lien  upon 
the  claim  which  had  been  allowed  by  Con- 
gress, the  proceeds  of  which  were  then  in  the 
hands  of  his  administrator. 

No  revival  of  this  Judgment,  either  by  scire 
facias  or  action,  was  ever  had  against  the 
administrator  of  Chadwell  Brittain. 

A  demurrer  was  filed  to  the  bill,  and  a 
plea  of  the  statute  of  limitations  interposed 
by  the  administrator.  The  circuit  court 
rested  its  decision  upon  the  defense  of  the 
statute  of  limitations  and  dismissed  the  bill. 

There  can  be  little  doubt  of  the  correct- 
ness of  this  conclusion,  when  the  law,  as  we 
understand  it.  Is  applied  to  the  facts  stated. 
There  are  two  sections  of  the  Code  which 
bear  upon  and  provide  periods  of  limitation 
to  actions  against  personal  representatives. 
The  first  is  section  2920  (Va.  Code  1904,  p. 
1540),  which  Is  the  general  statute  of  limita- 
tions of  all  personal  actions,  except  a  judg- 
ment or  recognizance ;  and  after  enumerating 
the  several  periods  of  limitation  of  such  ac- 
tions the  section  concludes : 

"Provided,  that  the  right  of  action  against 
the  estate  of  any  person  hereafter  dying,  on 
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anj  such  award  ar  contract,  which  shall  have 
accrued  at  the  time  of  his  death,  or  the  right 
to  prove  any  such  claim  against  his  estate 
in  any  suit  or  proceeding,  shall  not  in  any 
case  continue  longer  than  five  years  from  the 
qualification  of  his  personal  representative, 
or  if  the  right  of  action  shall  not  have  ac- 
crued at  the  time  of  the  decedent's  death,  it 
shall  not  continue  longer  than  five  years  af- 
ter the  same  shall  have  so  accrued."  See 
Kesterson  v.  Hill,  101  Va.  739,  45  S.  E.  288. 

The  other  section  to  which  we  have  refer- 
ence, providing  a  period  of  limitation  to  ac- 
tions against  personal  representatives,  is  3577, 
p.  1910,  of  the  Code  of  1904.  As  already 
seen,  section  2920  does  not  provide  a  period 
of  limitations  in  the  case  of  judgments;  but 
the  law  governing  and  directly  applicable 
to  such  cases  is  found  in  section  3577,  which 
is  no  less  explicit  with  respect  to  judgments 
than  are  the  provisions  of  section  2920  with 
respect  to  other  claims. 

Section  3577  provides  as  follows:  "On  a 
'judgment,  execution  may  be  issued  within 
a  year,' and  a  scire  facias  or  an  action  may 
be  brought  within  ten  years  after  the  date 
of  the  judgment;  and  where  execution  is- 
sues within  the  year,  other  executions  may 
be  issued,  or  a  scire  facias  or  an  action  may 
be  brought  within  ten  years  from  the  return 
day  of  an  execution  on  which  there  Is  no  re- 
turn by  an  officer,  or  within  twenty  years 
from  the  return  day  of  an  execution  on  which 
there  is  such  return;  except  that  when  the 
scire  facias  or  action  is  against  the  personal 
representative  of  a  decedent,  It  shall  be 
brought  within  five  years  from  the  qualifica- 
tion of  such  representative." 

The  language  of  this  statute  is  too  clear 
to  call  for  interpretation  or  construction. 
The  provision  is  express  and  emphatic  that, 
where  the  scire  facias  or  action  on  a  judg- 
ment Ui  against  the  personal  representative 
of  a  decedent,  the  proceeding  must  be  taken 
within  5  years  from  the  qualification  of 
such  personal  representative.  More  than  11 
years  elapsed  after  the  qualification  of  Chad- 
well  Brittain's  administrator  before  the  pres- 
ent suit  to  enforce  the  Judgment  was  in- 
stituted, and  in  the  meantime  the  judgment 
had  not  been  revived  or  any  other  action 
taken   thereon. 

At  common  law  there  was  no  limitation 
upon  the  right  to  enforce  a  judgment;  but 
the  statute,  in  effect  as  it  now  stands,  has 
been  in  force  for  many  years.  The  only  prac- 
tical difference  between  the  law  as  it  stood 
in  the  first  Revised  Code  of  1810  and  the 
statute  now  in  force  Is  that,  in  addition  to 
the  limitation  imposed  by  the  former,  which 
went  only  to  judgments  where  execution 
had  not  issued,  the  present  statute  imposes 
a  limitation  as  to  the  writ  of  scire  facias 
or  action,  although  execution  has  issued.  1 
Rev.  Code  1819.  c.  128,  98  5,  17;  Code  1887, 
S  3577  [Va.  Code  1904,  p.  1910]. 

As  early  as  the  year  1823  the  present  con- 
tention was  made  before  this  court,  and  it 


was  held,  under  practically  the  same  statute, 
that  "a  judgment  obtained  against  a  testator 
in  his  lifetime,  and  not  revived  against  his 
personal  representative  after  his  death  with- 
in five  years  from  the  time  of  his  qualifica- 
tion, is  barred  by  the  statute  of  limitations." 

This  decision  has  stood  without  challenge 
for  more  than  80  years,  and,  if  authority 
were  needed,  it  would  be  all  that  was  nec- 
essary in  support  of  the  proposition  that 
the  judgment  asserted  in  this  case  is  barred 
by  the  statute  of  limitations.  Peyton's  Adm'r 
V.  Carr's  Bx'r,  1  Rand.  436;  Barton's  Law 
Pr.  vol.  1,  p.  104, 

It  is  contended  that  by  virtue  of  section 
3601,  p.  1923,  of  the  Code,  a  lien  was  created 
upon  the  claim  of  Chadwell  Brittain  against 
the  government,  which  the  appellant  has  the 
right  to  enforce. 

Without  passing  upon  the  question  whether 
or  not  a  lien  was  created  upon  a  mere  claim 
for  property  taken  by  the  Federal  army  dur- 
ing the  war,  but  conceding,  for  the  sake  of 
argument,  that  such  a  lien  was  created,  like 
all  other  liens  it  was  capable  of  being  lost, 
and  in  this  instance  was  lost  by  reason  of 
the  failure  to  revive  or  take  other  action 
upon  the  judgment  against  the  administrator 
within  five  years   from   his  qualification. 

The  next  section  (section  3602,  p.  1925)  to 
that  relied  on  furnishes  a  complete  answer 
to  this  contention.  It  provides  that  the  lien 
acquired  under  section  3601  "shall  cease 
whenever  the  right  of  the  judgment  creditor 
to  enforce  the  judgment  by  execution,  scire 
facias  or  action  ceases,"  showing  a  care  on 
the  part  of  the  Legislature  not  to  impinge 
upon  the  limitations  it  had  placed  upon  ac^ 
tions  against  personal  representatives.  The 
right  to  enforce  the  judgment  by  execution 
ceased  at  the  death  of  Chadwell  Brittain. 
The  right  of  scire  facias  or  action  ceased  at 
the  end  of  five  years  after  the  qualification 
of   his    administrator. 

It  is  true  there  is  a  line  of  cases,  follow- 
ing Taylor  v.  Spindle,  2  Grat  44,  which  hold 
that  it  is  not  necessary  to  revive  a  judgment 
before  filing  a  bill  in  chancery  to  enforce  the 
lien  of  such  judgment  upon  real  estate;  but 
these  cases  have  no  bearing  upon  the  question 
of  whether  the  judgment  is  barred.  That 
is  determined  by  the  application  of  the  stat- 
ute, whenever  any  proceeding  is  taken  to 
enforce   it. 

Whatever  may  have  been  the  life  of  a 
judgment,  had  the  debtor  lived,  before  it 
was  barred  by  the  statute  of  limitations,  it 
cannot  be  enforced  after  his  death,  unless 
the  proceedings  contemplated  by  the  statute 
are  taken  against  his  personal  representa- 
tive within  five  years  from  the  date  of  the 
qualification  of  such  representative.  The 
Legislature  manifestly  had  in  view,  not  only 
the  protection  of  the  estates  of  deceased 
persons  against  stale  demands,  but  also  a 
wise  purpose  to  facilitate  the  settling  and 
winding  up  of  such  estates  within  a  reason- 
able time.    The  wisdom  of  such  laws  is  ap- 
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parent,  and,  If  we  had  the  power,  we  would 
have  no  disposition  to  circumscribe  their 
scope  or  impair  in  any  degree  their  operation. 
For  these  reasons,  the  decree  appealed 
from  must  be  affirmed. 


(18»  N.  C.  S7S) 

BYRD  T.  SOUTHERN  EXPRESS  OO. 

(Supreme  Court  of  North  Carolina.    Oct.  17, 
1905.) 

1.  Neolioence— Pboximatb    Caxtsb  ~  Neces- 
BiTT  OF  Establishment. 

The  fact  that  defendant  has  been  guilty  of 
negligence,  and  that  such  negligence  haa  been 
followed  by  an  injury,  does  not  render  defend- 
ant liable  for  such  injury,  unless  the  connection 
of  cause  and  effect  is  established  and  defend- 
ant's negligent  act  is  shown  to  have  been  the 
proximate  cause  of  the  injury. 

[Ed.  Note. — For  cases  in  point,  see  yol.  87, 
Cent.  Dig.  Negligence,  §  69.] 

2.  Same— Burden  of  Proof. 

Plaintiff,  in  an  action  for  death  by  wrong- 
ful act,  has  the  burden  of  showing  that  defend- 
ant's negligence  proximately  caused  the  death  of 
plaintiff's  intestate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  S  228.J 

8.  Sams—Character  of  Proof  Required. 

Proof  that  defendant*8  n^ligence  proxi- 
mately caused  the  injury  complained  of  must  be 
of  such  a  character  as  to  reasonably  warrant  an 
inference  of  that  fact,  and  it  is  not  enough  that 
it  be  merely  sufficient  to  raise  a  surmise  or 
conjecture  as  to  its  existence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  §  273.] 

4.  Same— Evidence— Sufficiency. 

In  an  action  against  an  express  company 
for  negligently  delaying  the  delivery  of  medicine 
intrusted  to  it  for  plaintiff's  intestate,  evidence 
held  insufficient  to  show  that  defendant's  negli- 
gence was  the  proximate  cause  of  the  death  of 
plaintiff's  intestate. 

5.  Death  —  Actions  —  Damages  Recover- 
able. 

Under  Code,  S  1498,  providing  that  when- 
ever the  death  of  a  person  is  caused  by  a  wrong- 
fol  act  of  another,  such  as  would  have  entitled 
the  decedent  to  an  action  for  damages  had  be 
lived,  the  person  causing  the  death  shall  be 
liable  to  an  action  for  damages  by  the  adminis- 
trator to  the  decedent*  a  father,  who  sues  as  his 
son's  administrator  to  recover  for  the  death  of 
his  son,  is  not  entitled  to  recover  damages  for 
mental  anguish,  nor  for  the  loss  of  the  services 
of  his  son. 

[Ed.  Note. — For  cases  in  point  see  vol.  15, 
Cent.  Dig.  Death,  S§  115,  118.] 

Appeal  from  Superior  Court,  Cumberland 
County;  Ferguson,  Judge. 

Action  by  Rufus  Byrd,  administrator,  etc., 
against  the  Southern  Express.  Company. 
From  a  judgment  of  nonsuit,  plaintiff  ap- 
peals.   Affirmed. 

Plaintiff  sued  to  recover  damages  for  the 
death  of  his  intestate,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant. 
The  Intestate,  plaintiff's  son,  about  18  years 
old,  was  ill  with  typhoid  fever  at  Wade,  N. 
C,  on  September  11,  1903.  His  physician, 
early  in  the  day,  gave  a  prescription  for  him 
to  a  druggist  at  Fayettevllle,  who  prepared 


the  medldne  and  handed  the  package  con- 
taining it  to  the  agent  of  defendant  com- 
pany at  that  place,  to  be  sent  to  Wade,  a 
station  on  the  railroad  about  12  miles  north 
of  Fayettevllle,  where  the  plaintiff,  with 
his  family,  resided.  The  package  was  re- 
ceived by  defendant's  agent  about  55  minutes 
before  the  train  was  due  to  leave  for  Wade, 
and  the  agent  was  told  that  it  was  important 
to  ship  at  once,  as  It  contained  medicine 
for  a  man  who  was  sick.  It  was  not  for- 
warded that  day,  and  plaintiff  did  not  re- 
ceive It  until  he  came  to  Fayettevllle  the 
next  morning  and  got  it  from  the  defendant 
There  was  testimony,  not  necessary  to  be 
stated,  which  clearly  shows  that  no  con- 
tributory negligence  was  imputable  to  the 
plaintiff  in  not  going  to  Fayettevllle  sooner 
than  he  did.  The  attending  physician  tes- 
tified, In  answer  to  a  question  as  to  the  effect 
the  delay  in  receiving  the  medicine  had  up- 
on the  patient,  that  the  loss  of  time  would 
necessarily  cause  a  break  **ln  the  chain  of 
treatment,"  and  would  in  his  opinion  lessen 
the  chances  of  recovery;  that  he  had  an 
aggravated  form  of  typhoid  fever,  and  in 
such  case  it  is  required  that  the  patient 
should  have  his  medicine  as  regularly  as 
possible.  When  asked  whether,  if  the  medi- 
cine had  been  received  In  time  and  taken  ac- 
cording to  his  directions.  It  would  probably 
have  effected  a  cure  or  saved  his  patient's 
life,  he  answered  that  the  prognosis  in  all 
aggravated  cases  of  typhoid  fever  is  very 
grave,  and  he  believed  that,  had  there  been 
no  Interruption  in  the  course  of  treatment, 
the  chances  of  recovery  would  have  been 
better,  and  that  was  as  far  as  he  could  go. 
He  was  then  asked  if,  in  the  condition  of  the 
boy  at  the  time,  it  was  necessary  for  his  re- 
covery that  the  medicine  he  prescribed 
should  be  taken  at  noon  on  the  11th  day  of 
September,  and  he  answered  as  follows:  "I 
would  say  that  was  the  hope.  The  medi- 
cine was  needful  and  necessary."  A  motion 
by  the  defendant  for  a  nonsuit  was  sustain- 
ed.   Plaintiff  excepted  and  appealed. 

Thos.  H.  Sutton,  for  appellant  Rose  & 
Rose  and  Robinson  &   Shaw,   for  appellee. 

WALKER,  J.  (after  stating  the  case). 
If  it  is  conceded  that  there  was  negligence 
on  the  part  of  defendant,  we  do  not  think 
there  was  sufificient  evidence  to  be  submitted 
to  the  jury  that  It  caused  the  death  of  the 
plaintiff's  intestate.  There  must  always, 
in  actions  of  this  kind,  be  a  causal  connection 
between  the  alleged  act  of  negligence  and 
the  injury  which  is  supposed  to  have  result- 
ed therefrom.  The  broach  of  duty  must  be 
the  cause  of  the  damage.  The  fact  that  the 
defendant  has  been  guilty  of  negligence, 
followed  by  an  injury,  does  not  make  him 
liable  for  that  injury,  which  Is  sought  to 
be  referred  to  the  negligence,  unless  the  con- 
nection of  cause  and  effect  is  established; 
and  the  negligent  act  of  the  defendant  must 
not  only  be  the  cause,  but  the  proximate 
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cause,  of  the  Injury.  Shear.  &  Redl  on 
Negligence  (4th  Ed.)  §§  25,  26.  The  burden 
wras  therefore  upon  the  plaintiff  to  show  that 
defendant's  alleged  negligence  proximately 
caused  his  Intestate's  death,  and  the  proof 
should  have  been  of  such  a  character  as 
reasonably  to  warrant  the  inference  of  the 
fact  required  to  be  established,  and  not  mere- 
ly sufficient  to  raise  a  surmise  or  conjecture 
as  to  the  existence  of  the  essential  fact. 

In  State  v.  Vinson,  63  N.  C.  335,  this  court 
thus  states  the  rule:  "We  may  say  with 
certainty  that  evidence  which  merely  shows 
it  possible  for  the  fact  in  issue  to  be  as 
alleged,  or  which  raises  a  mere  conjecture 
that  it  was  so,  is  an  insufficient  foundation 
for  a  verdict,  and  should  not  be  left  to  the 
Jury."  And  in  Brown  v.  Kinsey,  81  N.  O. 
245,  it  is  said :  "The  rule  is  well  settled 
that  if  there  be  no  evidence,  or  if  the  evi- 
dence be  so  slight  as  not  reasonably  to  war- 
rant the  inference  of  the  fact  in  Issue  or 
furnish  more  than  material  for  a  mere  con- 
jecture, the  court  will  not  leave  the  issue 
to  be  passed  on  by  the  jury."  In  the  later 
case  of  Young  v.  Railroad,  116  N.  C.  932, 
21  8.  B.  177,  the  court  says:  "Judges  are 
no  longer  required  to  submit  a  case  to  the 
jury  merely  because  some  evidence  has  been 
introduced  by  the  party  having  the  burden 
of  proof,  unless  the  evidence  be  of  such  a 
character  as  that  it  would  warrant  the  jury 
to  proceed  in  finding  a  verdict  in  favor  of 
the  party  introducing  such  evidence."  Cobb 
V.  Fogalman,  23  N.  O.  440;  Wittowsky  v. 
Wasson,  71  N.  O.  451;  Sutton  v.  Maddre, 
47  N.  C.  320;  Pettlford  v.  Mayo,  117  N.  O. 
27,  23  S.  B.  252;  Lewis  v.  Steamship  Co., 
132  N.  C.  904,  44  S.  B.  666.  In  the  last-cited 
case,  the  subject  is  fully  discussed  by  Con- 
nor, J.,  and  the  cases  collected.  It  all  comes 
to  this:  that  there  must  be  legal  evidence 
of  the  fact  in  issue,  and  not  merely  such  as 
raises  a  suspicion  or  conjecture  in  regard  to 
it  The  plaintiff  must  do  more  than  show 
the  possible  liability  of  the  defendant  for 
the  injury.  He  must  go  further,  and  offer 
at  least  some  evidence  which  reasonably 
tends  to  prove  every  fact  essential  to  his 
success. 

This  has  not  been  done  in  the  case  now 
before  us.  The  right  of  recovery  turns  up- 
on the  testimony  of  the  physician.  He  no- 
where says  that,  if  the  medicine  had  been 
administered  at  the  time  fixed  in  his  direc- 
tions, the  child  would  have  recovered,  or  that 
in  his  opinion  its  recovery  was  even  probable. 
It  is  evident  that  the  doctor  was  unwilling 
to  hazard  such  an  opinion,  and  well  might 
he  have  refrained  from  venturing  so  far. 
It  must  be  admitted  that  he  prescribed  what 
he  thought  was  best  for  the  child,  and  di- 
rected it  to  be  taken  as  soon  as  possible, 
in  the  hope  of  arresting  the  rapidly  increas- 
ing ravages  of  this  terrible  disease,  which 
was  fast  sapping  the  life  of  his  patient ;  but 
It  was  hardly  within  the  range  of  his  knowl- 
edge to  tell  afterwards,  with  any  degree  of 
certainty,  what  the  result  would  have  been 


If  his  directions  had  been  strictly  followed. 
Under  the  circumstances  of  this  case,  it 
would  be  barely  more  than  a  guess;  there 
being  no  certain  data  or  process  of  reason- 
ing upon  which  he  could  rely  for  an  intelli- 
gent opinion.  At  any  rate,  the  doctor  was 
cautious  enough  to  reduce  to  the  narrowest 
limit  the  scope  of  his  answer  to  the  plain- 
tiff's question  as  to  the  probable  result  of  a 
compliance  with  hlli  directions,  when  he  said 
"that  the  chances  of  recovery  would  have 
been  better;  that  is  as  far  as  I  can  go." 
But  this  falls  very  short  of  tending  to  prove 
that  the  failure  to  receive  the  medicine  caus- 
ed the  Intestate's  death.  The  witness  does 
not  say  the  boy  would  have  recovered,  nor 
that,  if  the  chances  of  recovery  had  been  in- 
creased by  taking  the  medicine  at  the  ap- 
pointed time,  they  would  still  be  in  his  favor 
or  against  him.  The  condition  of  the  pa- 
tient might  have  been  somewhat  improved, 
and  yet  the  chances  of  recovery  still  have 
been  decidedly  against  him,  or  the  prospect 
of  ultimate  recovery  hopeless.  Nor  do  we 
think  that  this  uncertain  and  most  unsat- 
isfactory proof  was  aided  in  the  least  by 
what  was  afterwards  said  by  the  witness. 
He  plainly  did  not  intend  to  go  beyond  what 
he  had  already  said.  All  that  can  be  Inti- 
mately inferred  from  his  last  answer  is  that 
he  entertained  a  hope  that  the  medicine 
would  stay  the  progress  of  the  malady,  and 
that  he  deemed  it  necessary  for  the  boy  to 
take  the  medicine  at  the  time  indicated  in 
his  instructions  to  the  father.  But  it  could 
hardly  be  said  that  this  evidence  was  of  the 
kind  required  by  the  law  as  a  suflKclent  and 
reliable  basis  for  a  verdict  It  would  not 
be  at  all  safe  to  form  a  conclusion  on  such 
proof,  as  the  jury  must  not  guess,  but  decide. 
They  must  use,  not  their  imagination,  but 
their  reason ;  and  there  is  no  room  here  for 
anything  more  certain  than  rank  conjecture. 

The  plaintiff  brings  this  action,  as  adminis- 
trator of  his  son,  to  recover  the  value  of 
his  life  under  the  statute  (Code,  S  1408) ; 
and,  of  course,  he  is  not  entitled  to  any  dam- 
ages for  mental  anguish  in  this  form  of  ac- 
tion, nor  for  the  loss  of  the  services  of  his 
child.  Such  damages  can  be  assessed  only 
in  an  action  brought  in  his  own  name.  If 
at  all.  We  think  his  honor  was  right  in 
dismissing  the  action. 

No  error. 


(IS9  N.  C.  160) 
HAWKINS  T.  GOLDSBORO  LUMBER  CO. 
(Supreme  .Court  of  North  Carolina.    Sept.  26, 
1905.) 

Loos  ANO  LoQoiNo  —  Deeds  of  STAifotNO 
TiMBEB— Time  fob  Cutting. 
An  instrument  granting,  selling,  and  con- 
veying to  the  grantee,  his  heirs  and  assigns, 
the  timber  of  and  above  a  certain  size  when 
the  same  is  cut,  now  standing  or  which 
may  be  standing  on  certain  lana  during  the 
period  of  15  years  from  and  after  the  time  when 
the  parties  of  the  second  part  shall  begin  to  cat 
and  remove  it,  "and  the  time  in  which  to  begin 
to  cut  imd  remove  said  timber,  shall  be  and  is 
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limited,**  the  parties  of  the  second  part  being 
granted  and  assured  the  full  term  of  15  years  as 
above  set  forth  within  which  to  cut  and  remove 
said  timber,  is  a  deed  conveying  a  present  estate 
of  absolute  ownership  in  the  timber,  defeasible 
as  to  all  timber  not  removed  within  the  time 
limited ;  the  grantees  having  a  reasonable  time  in 
which  to  commence  cutting,  and  having  at  least 
the  full  term  of  15  years  m  which  to  remove 
the  timber,  as  the  stipulation  that  the  time  in 
which  to  begin  to  cut  is  not  limited  should  be 
rejected  as  indefinite  and  repugnant  to  what 
precedes,  and  because  contrary  to  the  Intent  and 
purpose  of  the  parties  as  indicated  by  the  entire 
instrument. 

Appeal  from  Superior  Court,  Jones  County ; 
Webb,  Judge. 

Action  by  John  L.  Hawkins  against  the 
Goldsboro  Lumber  Company.  From  an  order 
continuing  an  injunction,  defendant  appeals. 
Reversed^ 

Civil  action  to  enjoin  defendant  from  cut- 
ting timber  on  land  claimed  by  plaintlfF.  The 
defendant  seeks  to  Justify  under  a  deed  from 
plaintiff,  J.  L.  Hawkins,  to  J.  W.  Smith  and 
John  P.  Moore,  dated  February  25, 1893 ;  and« 
second,  a  deed  from  Smith  and  Moore  to  W. 
A.  Winsatt,  and  a  license  from  Winsatt  to 
defendant  The  Judge  below  beard  the  evi- 
dence, and  found  the  facts  to  be,  first,  that 
the  instrument  of  writing  under  which  de- 
fendant claims  title  to  the  timber  in  contro- 
versy was  executed  on  February  25,  1893; 
second,  that  defendant  did  not  begin  to  cut 
the  timber  until  March  29,  1905 — ^and  there- 
upon declared  the  following  conclusions  of 
law :  ''Upon  this  flndixig  the  court  is  of  opin- 
ion aSB  a  matter  of  law  that  the  said  instru- 
ment of  writing,  under  which  the  defendant 
claims  his  right  to  cut  the  timber,  is  void 
for  uncertainty,  and  for  the  further  reason 
that  the  defendant  and  those  under  whom  it 
claims  failed  to  begin  to  cut  the  timber  in 
dispute  within  a  reasonable  time  from  the 
date  of  the  execution  of  the  deed,  February 
25,  1893,  and  adjudged  that  the  restraining 
order  theretofore  issued  be  continued  to  the 
hearing.''    Defendant  excepted  and  appealed. 

A.  D.  Ward  and  T.  C.  Wooten,  for  appel- 
lant   D.  L.  Ward,  for  appellee.    . 

HOKB,  J.  (after  stating  the  case).  The 
rights  of  the  parties  to  this  controversy  were 
made  to  depend  on  the  true  construction  of 
the  deed  from  plaintiff  to  Smith  and  Moore, 
dated  February  25,  1892.  and  the  fact  that  no 
cutting  was  commenced  until  March  29,  1905. 
The  effective  words  of  the  instrument  as  to 
the  interest  conveyed  are  as  follows:  "Do 
give,  grant,  bargain,  sell,  and  convey  unto  the 
said  parties  of  the  second  part,  their  heirs, 
executors,  administrators,  and  assigns,  all 
the  timber  of  every  kind  and  description  of 
and  above  the  size  of  12  inches  in  diameter 
at  the  base,  two  feet  above  the  ground,  when 
the  same  is  cut,  now  standing  or  growing  or 
which  may  be  standing  or  on  the  herein-de- 
scribed land  during  the  period  of  15  years 
from  and  after  the  time  when  said  parties 
of  the  second  part,  their  heirs,  executors,  ad- 


ministrators, and  assigns,  shall  begin  to  cut 
and  remove  said  timber  and  commence  to 
manufacture  the  same  into  wood  or  lumber, 
and  the  time  in  which  to  begin  to  cut  and 
remove  said  timber  shall  be  and  is  not  lim- 
ited. To  have  and  to  hold  said  timber  as 
specified  and  described,  together  with  all 
the  privileges  and  rights  of  way  hereinafter 
granted  unto  the  said  parties  of  the  second 
part,  their  heirs,  executors,  administrators, 
and  assigns.  And  the  parties  of  the  first 
part  hereby  grant  and  assure  unto  the  parties 
of  the  second  part,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  the  full  term  of  15 
years  as  above  set  forth  within  which  to  cut 
and  remove  the  timber  herein  conveyed,  with 
the  exclusive  privilege  of  entering  upon  said 
land  with  servants  and  tenants  for  the  pur- 
pose of  removing  the  same." 

It  is  an  established  principle  in  this  state 
that  growing  timber  is  a  part  of  the  realty, 
and  deeds  and  contracts  concerning  it  are 
governed  by  the  laws  applicable  to  that  kind 
of  property.  Mlzell  v.  Burnett,  49  N.  C.  249, 
69  Am.  Dec.  744;  Moring  v.  Ward,  50  N.  C. 
272 ;  Mizzell  v.  Ruffln,  118  N.  C.  69,  23  S.  B. 
927.  The  true  construction  of  this  instru- 
ment now  before  the  court  is  that  the  same 
conveys  a  present  estate  of  absolute  owner- 
ship in  the  timber,  defeasible  as  to  all  timber 
not  removed  within  the  time  required  by  the 
terms  of  the  deed.  White  v.  Foster.  102 
Mass.  875,  378;  Moring  v.  Ward,  50  N.  C. 
273;  Bunch  v.  Lumber  Co.,  134  N.  C.  116.  46 
S.  B.  24.  A  construction  substantially  simi- 
lar has  been  placed  on  such  deeds  in  the  large 
timber-growing  states,  where  contracts  of 
this  character  are  not  infrequent  Strasson 
V.  Montgomery,  32  Wis.  52;  Williams  v. 
Flood.  63  Mich.  487,  30  N.  W.  93;  Macomber 
▼.  Railroad,  108  Mich.  491,  66  N.  W.  376,  3? 
L.  R.  A.  102,  62  Am.  St  Rep.  7ia  In  Wil- 
liams V.  Flood,  supra,  Campbell,  C.  J.,  de- 
livering the  opinion,  says:  "It  is  not  very 
important  to  discuss  the  exact  nature  of  the 
plalntifTs  rights  under  the  written  contract 
Whatever  they  were,  they  included  an  abso- 
lute sale  of  all  the  timber  described,  subject 
only  to  such  qualifications  of  the  right  of 
removal  as  the  contract  mentions.  At  most, 
this  condition  would  only  operate  by  way  of 
forfeiture.  The  timber  had  all  been  paid 
for,  and  all  belonged  to  the  plaintiff,  unless 
lost  by  forfeiture  for  nonremoval."  In  Ma- 
comber's  Case,  supra,  it  is  said  that  "the 
title  to  the  timber  remaining  uncut  at  the  ex- 
piration of  the  time  limited  reverts  to  the 
owner."  And  Walker,  J.,  in  Bunch's  Case, 
supra,  says  that  "at  the  expiration  of  that 
time  the  estate  in  so  much  of  the  timber  as 
had  not  been  cut  and  removed  would  revert 
to  the  vendor,  or  at  least  the  timber  would 
become  his  absolute  property." 

In  the  deed  now  before  the  court  the  time 
fixed  for  the  forfeiture  Is  thus  set  forth: 
"All  the  timber  now  standing  or  which  may 
be  standing  on  said  lands  during  the  period  of 
15  years  from  and  after  the  time  when  said 
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parties  of  the  second  part,  their  heirs  or  as- 
signs, shall  begin  to  cut  and  remove  said 
timber,  and  the  time  in  which  to  begin  to 
cnt  and  remove  said  timber  is  not  limited." 
A  proper  construction  of  the  first  part  of  this 
clause,  as  Intimated  in  Bunch's  Case,  supra, 
would  fix  the  date  of  forfeiture  at  15  years 
from  the  time  of  commencing  to  cut,  allowing 
a  reasonable  time  to  begin  such  cutting,  and 
granting,  in  any  event,  the  full  term  of  15 
years  from  the  execution  of  the  deed-  By 
the  last  part  of  the  clause  the  time  allowed 
for  removal  is  indefinite  and  unlimited.  In 
the  opinion  of  the  court  this  latter  part  of 
the  stipulation  as  to  time  should  be  rejected, 
because  it  is  indefinite  and  repugnant  to  the 
first,  and,  again,  because  it  is  contrary  to  the 
intent  and  purpose  of  the  parties  as  indicated 
by  the  entire  instrument  In  Devlin  on 
Deeds,  §  838,  it  Is  said  that  "the  whole  object 
is  to  construe  the  deed  so  as  to  give  effect  to 
It,  if  possible,  as  a  conveyance,  and  clauses 
which  are  repugnant  to  the  general  intent 
of  the  deed  must  be  declared  void" ;  citing  to 
same  effect  Wilcoxson  v.  Sprague,  51  Cal.  640. 
See,  also,  Proctor  v.  Pool,  15  N.  C.  371.  In 
a  subsequent  clause  of  the  deed,  reference 
is  again  made  to  the  time  of  forfeiture  as 
follows :  "And  the  parties  of  the  first  part 
hereby  grant  and  assure  unto  the  said  par- 
ties of  the  second  part,  their  heirs,  executors, 
administrators,  and  assigns,  the  full  term  of 
15  years,  as  above  set  forth,  within  which  to 
cut  and  remove  the  timber  hereby  conveyed." 
And  the  entire  language  and  purport  of  the 
deed  indicate  a  purpose  and  Intent  of  the 
parties  that  the  time  allowed  for  removal 
shall  not  be  unlimited,  but  that  the  correct  in- 
terpretaion  requires  that  the  time  is  governed 
by  the  first  and  more  definite  stipulation  of  15 
years,  allowing  a  reasonable  time  to  commence 
the  cutting,  and  granting  in  any  event,  the  full 
term  of  15  years  from  the  execution  of  the 
instrument  This  deed  of  the  plaintiff,  con- 
veying the  timber,  bears  date  February  25, 
1893,  and  the  parties  have  at  least  the  full 
term  of  15  years  within  which  to  remove  the 
timber  bought  by  them,  and  which  fills  the 
description  In  the  deed.  Decisions  on  ques- 
tions somewhat  similar  will  be  found  in  Car- 
michael  v.  Brown,  97  Ga.  487,  25  S.  B.  357; 
Baxter  v.  Mattox,  106  6a.  345,  32  S.  E.  94. 
The  court  is  referred  to  Manufacturing 
Co  V.  Hobbs,  128  N.  C.  46,  38  S.  E.  26,  83  Am. 
St.  Rep.  661.  There  is  no  doubt  about  the 
decision  in  the  Hobbs  Case  being  correct 
The  limit  stated  in  that  case  was  five  years 
from  the  time  the  cutting  should  commence, 
and  the  grantees  had  commenced  13  years 
from  the  execution  of  the  contract,  8  years 
beyond  the  time  stipulated.  The  right  of 
the  grantee  there  was  five  years,  the  time 
stipulated,  allowing  a  reasonable  time  to  be- 
gin. Under  the  facts  and  circumstances  of 
the  Hobbs  Case  the  court  very  properly  held 
that  the  time  of  commencing  was  unreason- 
able, and,  being  eight  years  beyond  the 
stipulated  period,  the  rights  of  the  parties 


under  the  contract  had  determined.  But  the 
opinion  errs  in  holding  that  the  deed  was 
void.  This  conclusion  was  predicated  on  the 
assumption  that  the  instrument  in  questi<Ki 
was  a  lease  and  had  no  certain  or  definite 
beginning.  As  we  have  endeavored  to  show, 
this  is  not  a  lease — certainly  not  of  the  tim- 
ber—but an  absolute  sale.  As  stated  by 
Justice  Walker,  in  Bunches  Case,  supra: 
"While  some  of  the  cases  in  this  and  other 
states  liken  a  contract  of  the  kind  we  are 
construing  to  a  lease,  it  may  be  true  that  it 
should  not  be  technically  so  construed,  but 
that  it  should  be  regarded  as  a  conveyance 
of  the  timber,  or  an  interest  or  estate  in  the 
timber,  upon  condition  that,  if  it  is  not  cut 
and  removed  within  a  given  time,  the  in- 
terest or  estate  so  conveyed  shall  revest  in 
or  revert  to  the  grantor."  There  is  also  an 
intimation  in  Moring  v.  Ward,  supra,  that 
such  an  instrument  is  a  lease.  The  point 
before  the  court  in  that  case,  however,  was 
whether  the  contract  was  an  estate  <^  a  li- 
cense, and  it  was  determined  that  the  instru- 
ment conveyed  a  present  estate.  The  char- 
acter of  the  estate  was  not  the  question  de- 
cided. Even  if  this  were  a  lease,  it  would 
not  be  void.  In  the  Bishop  of  Bath's  Case, 
6  Coke  Rep.  86  (Library  Ed.  vol.  3,  p.  325), 
it  is  said :  "A  lease  was  made  to  A.  and  B. 
for  60  years,  with  a  clause  of  re-entry  im- 
mediately after  the  deaths  of  A.  and  B.,  and 
of  the  longer  liver,  of  them,  within  the  term. 
After  the  death  of  A.,  within  the  term,  an- 
other lease  of  the  same  sort  was  made  to  C, 
habendum  et  occupandum  when  the  former 
lease  shall  determine,  after  or  by  the  death, 
surrender,  or  forfeiture  of  the  said  deed." 
And  it  was  there  resolved  that,  "while  every 
lease  for  years  ought  to  have  a  certain  be- 
ginning, but  that  is  to  be  intended  when 
it  is  to  take  effect  in  interest  or  possession, 
then  the  commencement  ought  to  be  certain ; 
for  a  lease  for  years  may  be  made  on  a  con- 
dition or  contingent  precedent  as,  if  I  grant 
to  you  that  if  you  pay  me  £20  at  Mich- 
aelmas next  following,  that  you  shall  have 
my  manor  of  D.  for  one  and  twenty  years, 
now,  it  is  uncertain  whether  it  will  com- 
mence or  not  and  in  the  meantime,  till  the 
payment  of  the  money,  it  is  not  any  lease,  but 
it  is  suflBcient  that  the  commencement  be  cer- 
tain when  it  is  to  take  effect  in  interest  or 
possession.  So  it  is  true  that  the  continu- 
ance of  it  ought  to  be  certain ;  but  that  is  to 
be  intended  either  when  the  term  is  made 
certain  by  express  numbering  of  years,  or  by 
reference  to  a  certainty,  or  by  reducing  it  to 
a  certainty  by  matter  ex  poet  facto,  or  by 
construction  in  law  by  express  limitation.*' 
In  this  case,  a  present  estate  passed  at  the 
execution  of  the  grant  and  when  the  entry 
was  made  to  begin  cutting,  which  is  required 
to  be  in  a  reasonable  time,  the  ending  was 
fixed  at  the  definite  term  of  15  years.  The 
court  is  of  opinion  that  on  the  evidence  of- 
fered the  injunction  should  have  been  dla- 
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solved,  and  there  was  error  In  continuing 
the  same  to  the  hearing. 

It  will  be  noted  that  the  only  qnestion  pre- 
sented on  the  hearing  was  on  the  construc- 
tion of  the  plalntiff*s  deed.  There  Is  an  al- 
legation in  the  pleadings  that  the  deed  was 
procured  by  fraud  and  misrepresentation.  No 
testimony  was  offered,  nor  was  the  cause 
considered  in  that  aspect ;  and  this  decision 
is  without  prejudice  to  the  right  of  the  plain- 
tiff  to  renew  his  motion  for  injunction  on 
presenting  testimony  making  out  probable 
ground  of  fraud. 

Error. 

(139  N.  C.  1«7) 

HAWKINS  T.  GOLDSBORO  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.    Sept  26, 
1905.) 

Appeal  from  Superior  Court»  Jones  Coun- 
ty; Webb,  Judge. 

Action  by  Layinia  Hawkins  against  the 
Qoldsboro  Lumber  Company.  From  an  order 
continuing  an  injunction,  defendant  appeals. 
Reversed. 

A.  D.  Ward  and  T.  C.  Wooten,  for  appel- 
lant   D.  L.  Ward,  for  appellee. 

HOKE,  J.  The  facts  in  this  case  are 
exactly  similar  to  those  presented  in  the  ap- 
peal of  John  L.  Hawkins  v.  Qoldsboro  Lum- 
ber Co.,  61  S.  E.  852,  and,  for  the  reasons 
givoi  in  the  opinion  in  that  case,  the  order 
continuing  the  injunction  to  the  hearing  will 
be  set  aside. 

Error. 

039  N.  C.  174) 
HICKSON  LUMBER  CO.  et  al.  v.  POL- 
LOCK et  al. 
(Supreme  Court  of  North  Carolina.    Oct  8, 
1905.) 

Pledge — Collatebal   Secubttt  —  Coixeotion 

— Expenses. 

A  creditor  holding  a  note  and  mortgage  as 
collaterals  for  the  payment  of  a  debt,  under  an 
assignment  authorizing  him  to  collect  them  and 
apply  the  net  proceeds  to  the  debt,  is,  on  the 
failure  of  the  debtor  to  pay,  entitled  to  be  re- 
imbursed for  the  reasonable  expenses  in  collect- 
ing the  collaterals. 

[Ed.  Note. — For  cases  in  iraint,  see  voL  40, 
Cent  Dig.  Pledges,  i  68.] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Moore,  Judge. 

Action  by  the  Hickson  Lumber  Company 
and  others  against  W.  D.  Pollock  and  anoth- 
er, as  assignees  of  S.  H.  Loftln,'and  others. 
From  an  order  allowing  a  claim  in  favor  of 
the  Norfolk  National  Bank,  defendants  W.  D. 
Pollock  and  another,  as  assignees,  appeal. 
Affirmed. 

Y.  T.  Ormond,  for  appellants.  Busbee 
•&  Busbee,  for  appellees 


BROWN,  J.  The  Norfolk  National  Bank 
loaned  S.  H.  Loftin  a  large  sum  of  money, 
and  took  as  collateral  security  certain  notes 
and  mortgages  made  by  the  Gay  Lumber 
Company.  Loftin  failing  to  pay  his  debt, 
and  the  lumber  company  failing  to  pay  its 
notes,  the  bank  employed  counsel  and  pro- 
ceeded to  collect  the  collaterals.  Is  the  bank 
entitled  to  be  reimbursed  the  reasonable  and 
proper  costs  and  expenses  incurred  in  col- 
lecting the  collaterals?  We  are  of  opinion 
that  it  is,  and  we  affirm  the  Judgment  and 
order  of  his  honor  below. 

The  cases  of  Turner  v.  Boger,  126  N.  C. 
300,  35  S.  E.  592,  49  L.  R.  A.  590,  and  others 
cited  by  the  appellant  have  no  application 
here.  Those  cases  were  controversies  be- 
tween creditor  and  debtor  direct,  and  we  af- 
firm the  principles  settled  in  them.  Here 
the  question  is  presented  before  this  court 
for  the  first  time  as  to  whether  or  not  a  bank, 
lending  money  upon  collaterals  and  coming 
into  court  to  defend  their  validity,  is  entitled 
to  retain  its  necessary  and  reasonable  dis- 
bursements out  of  the  sum  realized  upon 
such  collaterals.  Questions  of  public  policy, 
such  as  usury  or  encouraging  litigation,  are 
not  involved.  The  bank  occupied  the  rela- 
tion of  trustee^  and  as  such  it  held  the  col- 
laterals. It  was  its  duty  to  protect  them. 
Under  the  terms  of  the  written  instrument 
assigning  the  collaterals  to  the  bank,  the 
authority  is  given  to  collect  them  and  apply 
the  net  proceeds  to  the  debt  due  it  by  Loftin. 
No  question  is  raised  as  to  the  reasonable- 
ness of  the  sum  expended.  Undoubtedly  an 
unreasonable  sum  would  not  be  allowed  by 
the  courts. 

When  a  creditor  takes  a  note  of  a  third 
person  as  collateral  security  for  his  debt,  he 
is  bound  to  use  due  diligence  in  the  collec- 
tion of  the  collateral.  He  is  responsible  to 
his  debtor  for  any  loss  occasioned  by  his 
laches.  The  creditor  is  entitled  to  receive 
all  reasonable  costs  and  expenses  incurred 
in  the  protection  and  collection  of  the  col- 
lateral to  the  same  extent  as  any  other  trus- 
tee. These  principles  are  supported  by  most 
abundant  authority,  and  are  founded  in  rea- 
son and  Justice.  Jones  on  Pledges,  §§  400, 
680;  Griggs  v.  Howe,  2  Abb.  Dea  291;  Star- 
rett  V.  Barber,  20  Me.  467 ;  Gregory  v.  Pike, 
67  Fed.  837,  16  C.  C.  A.  33;  Colebrook  on 
Coll.  §§  90,  111,  114;  Hurst  v.  Coley  (C.  C.) 
22  Fed.  183;  and  many  other  cases.  It 
would  be  inequitable  to  require  the  bank  to 
protect  and  collect  Loftin's  property  at  its 
own  expense,  because  Loftin  owed  it  a  debt 
which  he  had  failed  to  pay. 

Affirmed. 

HOKE,  J^  did  not  sit  on  the  hearing  of  this 
appeat 
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KIRKMAN  et  al.  v.  HOLLAND  et  al. 

(Supreme  Court  of  North  Carolina.    Oct  8» 

1905.) 

1.  EjECTiTKNT— Evidence— Admibsibiutt. 

In  a  suit  for  the  recoverr  of  real  estate, 
f  plaintiff  claimed  as  the  child  or  a  beneficiary  in 
a  deed  to  a  trustee  for  the  use  of  the  grantor's 
wife,  with  direction  to  the  trustee  to  surrender 
the  land  to  her  children  on  her  death.  Defend- 
ant claimed  the  land  as  remote  grantee  of  a 
third  person.  Heldj  that  evidence  that  the  gran- 
tor in  the  deed  of  trust  and  his  w,ite  made  a  con- 
tract and  turned  over  the  land  to  one  whose 
daughter  thereafter  made  a  deed  to  a  grantee  in 
defendant's  claim  of  title  was  inadmissible; 
there  being  no  connection  shown  between  the 
making  of  the  contract  and  the  deed  of  the 
daughter. 

2.  Same. 

In  a  suit  for  the  recovery  of  real  estate  by 
one  claiming  as  the  child  of  the  beneficiary  in  a 
deed  to  a  trustee  for  the  use  of  the  grantor's 
wife,  with  directions  to  the  trustee  to  turn  over 
the  land  to  her  children  on  her  death,  declara- 
tions of  the  wife  to  the  effect  that  she  had  sold 
her  life  estate  were  incompetent  against  defend- 
ant, claiming  as  remote  grantee  from  a  third 
person;  it  not  appearing  that  the  declarations 
were  made  before  defendant's  remote  ^antor 
had  taken  possession  of  the  land  under  his  deed. 

3.  TBUSTa— Construction— Executed  Tbust. 

Where  a  deed  to  a  trustee  imposed  on  him 
the  duty  of  conveying  the  legal  title  when  direct- 
ed by  the  beneficiary,  and  in  default  of  such 
direction  to  deliver  it  up  to  the  children  she 
might  leave  surviving,  the  trust  was  not  execut- 
ed by  the  statute,  and  the  legal  title  remained  In 
the  trustee  during  the  lifetime  of  the  beneficiary, 
who  did  not  direct  a  conveyance. 

4.  Adverse  Possession— Limitations. 

Land  was  conveyed  to  a  trustee,  in  trust 
for  the  grantor's  wife,  to  be  conveyed  as  she 
might  direct,  and  on  her  failure  to  direct  a  con- 
veyance to  be  surrendered  to  her  children  living 
at  her  death.  Thereafter  the  land  was  taken 
possession  of  under  a  deed  from  a  third  person, 
and  the  grantee  and  those  claiming  under  him 
remained  in  the  adverse  possession  under  a 
claim  of  ownership  in  fee  for  over  40  years. 
Held,  that  the  right  of  the  children  of  the  bene- 
ficiary on  her  death  to  recover  the  land  was 
barred  by  limitations. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; W.  R.  Allen,  Judge. 

Action  by  Emellne  Klrkman  and  others 
against  J.  B.  Holland  and  another.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

This  Is  an  action  for  the  recovery  of  two 
lots  in  the  city  of  Newborn.  Plaintiff  claim- 
ed under  the  following  chain  of  title:  Deed 
from  Joseph  Merkell  to  John  Peter  Merkell, 
bearing  date  April  15,  1841,  upon  the  follow- 
ing uses  of  trust,  to  wit:  "In  trust  for  the 
6oIe  and  separate  nse  of  Caroline  M.  Merkell, 
wife  of  the  said  Joseph  Merkell,  during  the 
life  of  the  said  Caroline  Merkell,  so  that 
said  real  estate  hereby  granted  shall  not  be 
liable  or  in  any  manner  subject  to  the  debts, 
contracts,  or  engagements  of  the  said  Joseph 
Merkell,  and  farther  to  grant  and  convey  said 
property,  or  any  part  thereof,  to  such  person 
or  persons,  for  such  consideratiODs,  and  for 
such  interests  and  estates  as  the  said  Caro- 
line M.  Merkell  shall  by  any  writing  under 


hand  and  seal,  during  her  coverture,  direct, 
limit,  or  appoint,  and  upon  the  dissolution 
of  the  said  marriage  by  the  death  of  the  said 
Caroline  M.  Merkell,  and  on  her  failure  to  make 
the  appointment  above  mentioned  in  trust, 
to  surrender  and  deliver  up  said  property  to 
such  child  or  children  of  the  said  Jos^h 
Merkell  and  Caroline  M.  Merkell,  his  wife, 
as  may  be  living  at  her  decease.'*  By  suc- 
cessive conveyances,  the  title  to  the  said 
property  was  vested  In  R.  A.  Russell  on  the 
4th  day  of  August,  1855,  upon  the  same  trusts 
set  forth  in  the  deed  of  April  15,  1841.  Caro- 
line M.  Merkell  died  on  the  27th  day  of  De- 
cember, 1903.  The  plaintiff  Emellne  Klrk- 
man is  a  daughter,  and  plaintiff  Ella  Moore 
is  a  granddaughter,  of  the  said  Caroline  M. 
Merkell.  The  defendants  claim  title  to  the 
real  estate  in  controversy  under  deed  execut- 
ed by  T.  G.  Wall  and  wife,  Janet,  to  Samuel 
Bishop  during  the  year  1856.  The  said  Janet 
Wall  was  a  daughter  of  William  Hollister. 
This  deed  recites  that  this  lot  had  been  con- 
tracted to  be  sold  to  Wm.  Hollister.  By 
mesne  conveyances  such  title  as  Bishop  ac- 
quired by  said  deed  passed  to  and  vested  in 
the  defendants.  The  defendants,  and  those 
under  whom  they  claim  by  the  said  chain 
of  title,  have  been  in  possession  of  the  said 
property,  under  said  deeds,  claiming  to  own 

the  same  in  fee  simple,  since  the day 

of ,  1866.    Plaintiffs  and  the  trustees 

had  no  other  notice  of  ttiis  claim  than  that 
which  the  law  implies  from  actual  possession 
and  the  registration  of  the  deeds.  The  plain- 
tiffs offered  to  show  by  R.  A.  Russell,  the  trustee 
and  brother  of  Caroline  Merkell,  that  he  had 
knowledge  of  a  contract  entered  into  between 
Caroline  Merkell  and  Joseph  Merkell,  under 
which  the  lot  was  turned  over  to  William 
Hollister,  a  near  relative  of  Janet  Wall,  who 
was  soon  in  possession  of  said  property.  To 
this  testimony  the  defendant  objected.  Ob- 
jection sustained,  and  plaintiff  excepted. 
Plaintiff  also  offered  to  show  by  said  witness 
that  from  1855,  and  up  to  the  death  of  Caro- 
line Merkell,  his  sister,  he  made  no  effort  to 
recover  the  possession  of  the  said  property,  be- 
cause he  was  told  by  his  said  sister  not  to  do  so; 
that  she  had  sold  her  life  estate,  but  that  her 
daughters  would  be  entitled  to  the  said  prop- 
erty after  her  death.  Defendants  objected, 
objection  sustained,  and  plaintiffs  excepted. 
The  defendants  relied  upon  the  statute  of 
limitations  to  bar  the  action  of  the  plaintiff's. 
Judgment  was  rendered  for  the  defendants, 
and  plaintiffs  appealed. 

W.  D.  Mclver,  for  appellants.  W.  W. 
Clark,  for  appellees. 

CONNOR,  J.  (after  stating  the  facts). 
The  first  question  to  be  disposed  of  Is  the 
admissibility  of  the  proposed  testimony.  In 
respect  to  the  first  question,  we  concur  with 
his  honor.  Assuming  the  fact  to  be  proven, 
which  we  must  do  for  the  purpose  of  passing 
upon  the  exception,  we  do  not  see  how  it 
could  affect  the  right  of   the  defendants^ 
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They  do  not  claim  under  William  HolUster, 
nor  does  it  appear  that  he  waa  to  become 
the  purchaser.  The  mere  fact  that  Joseph 
Merkell  and  his  wife  made  a  contract,  under 
which  the  lot  was  turned  over  to  him  prior 
to  the  execution  of  the  deed  from  his  daugh- 
ter, Mrs.  Wall,  to  Bishop,  did  not  tend  to 
show  that  either  Mrs.  Wall  or  her  grantees 
were  in  possession  under  Mrs.  Merkell.  The 
contract  may,  so  far  as  appears,  have  been 
a  lease  to  Mrs.  Hollister.  The  fact  that  he 
was  "soon  in  possession"  dpes  not  tend  to 
show  that  he  was  a  purchaser,  and,  if  it  did, 
there  is  no  legal  connection  between  that 
fact  and  the  execution  of  the  deed  by  his 
daughter  to  Bishop.  If  the  fact  were  ad- 
mitted, the  deed  from  Wall  and  wife  would 
have  conveyed  no  estate,  either  legal  or 
equitable,  to  Bishop.  In  respect  to  the 
second  question  we  also  concur  with  his 
honor.  We  do  not  perceive  bow  Mrs.  Mer- 
keirs  declaration  that  she  had  sold  her  life 
estate  can  be  competent  against  the  defend- 
ant If  competent,  the  proposed  testimony 
is  too  indefinite  to  base  any  conclusion  upon. 
It  does  not  appear  to  whom  she  said  that 
she  bad  sold,  or  when  the  declaration  was 
made.  If  made  after  the  entry  by  Bishop 
under  his  deed,  it  would  be  clearly  incom- 
petent 

With  the  proposed  testimony  excluded,  the 
case  as  decided  by  his  honor  presents  the 
single  question  whether  the  possession  by 
Bishop  and  those  claiming  under  him  was 
adverse  to  the  trustee,  thereby  barring  the 
cestuis  que  trustent  It  is  clear  that  the 
trust  declared  in  the  deed  to  John  Peter  Mer- 
kell, which  passed  to  Russell,  was  not  one  of 
that  class  which  was  executed  by  the  stat- 
ute. The  duties  imposed  upon  the  trustee 
to  convey  the  legal  title  when  directed  by 
Mrs.  Merkell,  and  in  default  of  such  direc- 
tion to  "surrender  and  deliver  it  up*'  to  such 
child,  etc.,  "as  she  might  leave  surviving," 
prevented  the  operation  of  the  statute.  Per- 
kins V.  Brinkley,  138  N.  O.  154.  45  S.  D.  541. 
The  legal  title  remained  in  the  trustee  until 
the  death  of  Mrs.  Merkell.  This  being  so, 
It  would  seem  that  the  case  comes  directly 
within  and  must  be  governed  by  the  decision 
of  this  court  in  King  v.  Rhew,  108  N.  C.  696, 
13  S.  E.  174,  23  Am.  St  Rep.  76.  There  is  but 
one  possible  difference  between  the  two  cases. 
In  that  case  it  was  admitted  that  the  defend- 
ant had  been  in  the  actual,  open  possession 
of  the  land,  claiming  adversely  under  said 
deed,  and  such  possession  was  adverse,  un- 
less In  law  it  was  not  so.  In  our  case  it  is 
admitted  that  the  defendants  and  those  un- 
der whom  they  claim  have  been  in  possession 
under  such  deeds,  claiming  to  own  said  prop- 
erty in  fee  simple,  since  1856.  We  are  un- 
able to  see  any  substantial  difference  be- 
tween the  two  cases.  When  one  has  a  deed 
conveying  no  title,  interest,  or  estate,  and 
enters  under  said  deed,  claiming  to  own  the 
land  in  fee  simple,  it  is  difficult  to  see  why 
such  possession  is  not  adverse  to  the  owner. 


The  learned  counsel  for  the  defendant  call 
our  attention  to  section  146  of  the  Code.  It 
is  not  necessary  to  consider  the  effect  of  this 
section,  because,  conceding  the  presumption 
raised  thereby,  it  is  rebutted  by  the  admission 
in  the  case  agreed. 

The  counsel  suggest  that  the  decision  In 
King  V.  Rhew,  supra,  is  based  upon  subtle 
refinement,  rather  than  upon  plain  reason. 
However  this  may  be,  the  opinion  of  Mr. 
Justice  Shepherd  shows  clearly  that  in  this 
state,  at  least,  the  authorities  are  uniform. 
The  discussion  in  that  opinion  leaves  nothing 
to  be  said  by  us  upon  the  subject  It  would 
seem  that,  accepting,  as  we  must  do,  the  doc- 
trine as  announced  in  that  case,  the  facts 
in  this  record  bring  the  case  clearly  within 
it  There  the  defendant  grantors  entered 
under  a  deed  attempted  to  be  made  by  the 
owner  of  the  equitable  life  estate.  There 
was  in  fact  no  ouster  of  the  life  tenant.  She 
and  her  husband  undertook  to  sell  the  lot 
and  put  the  purchaser  in  possession,  yet  the 
court  held  that,  because  the  deed  was  void 
by  reason. of  a  defect  in  its  form  and  exe- 
cution, the  entry  of  the  grantee  was  an  ouster 
of  the  trustee,  and  the  possession  adverse. 
In  our  case,  if  the  proposed  testimony  were 
competent  it  would  not  show  any  deed  or 
paper  title  to  Mr.  Wall.  If  Russell  had 
owned  the  land  free  from  any  trust  there 
would  be  no  question  that  upon  the  admitted 
facts  he  would  be  barred.  This  being  so,  the 
cestuis  que  trustent  are  also  barred.  It  is 
a  hardship  on  the  plaintiffs,  and,  if  it  were 
an  open  question,  we  should  attach  much 
weight  to  the  able  argument  and  brief  of 
their  counsel;  but  we  cannot  unsettle  rights 
acquired  under  decisions  which  have  become 
rules  of  property. 

The  Judgment  must  be  affirmed. 

(139  N.  C.  176) 
HAWKS  V.  HALL. 
(Supreme  Court  of  North  Carolina.    Oct  8» 
1905.) 

JUSTICCS    OF    TSB    PeaOB— APPBAI/— FaILUBB 

TO  SiQN  Retttbr— Sffsct— Aksndmbnt  in 

Appeixatb  Coubt. 
Since  an  appeal  from  a  justice's  judgment 
is  perfected  by  notice  and  payment  of  the  jus- 
tice's fees,  without  any  further  action  on  ap- 
pellant's part  an  appellant  giving  the  notice 
of  appeal  and  paying  the  justice's  fees,  cannot 
be  deprived  of  his  right,  after  a  trial  without 
objection  in  the  appellate  court  because  of  the 
failure  of  the  justice  to  sign  his  name  to  the 
return  of  the  appeal ;  the  judge  being  authorized, 
by  Code,  i  879,  providing  that  if  the  return  be 
defective,  the  judge  may  direct  an  amended 
return,  to  summon  the  justice  and  permit  him  to 
sign  the  return  at  any  time  during  the  trial  or 
after  judgment. 

Appeal  frcHU  Superior  Court,  Sampson 
County;  O.  H.  Allen,  Judge. 

Action  by  A.  K.  Hawks  against  A.  M.  Hall. 
From  a  judgment  of  the  superior  court  in 
favor  of  plaintiff,  rendered  on  appeal  from 
a  judgment  in  justice's  court  against  him 
for  costs,  defendant  appeals.    Affirmed. 
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This  action  was  begun  in  a  Justice's  court, 
and  was  to  recover  the  sum  of  $34.75,  with 
interest  thereon  from  the  12th  day  of  Sep- 
tember, 1908.  Summons  was  issued  on 
May  16.  1904,  and  case  was  tried  before  R. 
H.  Hubbard,  J.  P.,  on  May  24,  1904.  The 
justice  rendered  Judgment  for  the  defend- 
ant against  the  plaintlfP  for  costs.  Plain- 
tiff gave  verbal  notice  of  appeal  In  open 
court  when  judgment  was  rendered,  and 
paid  the  justice  the  appeal  fee.  The  justice 
sent  up  to  the  court  all  the  papers  in  the 
case,  with  a  paper  entitled  "A.  K.  Hawks 
V.  A.  M.  Hall,"  purporting  to  be  a  return 
to  notice  of  appeal.  This  paper  is  dated 
May  24,  1904,  and  is  not  signed  by  any  one. 
It  recites  that  it  was  issued  pursuant  to 
annexed  notice  of  appeal,  but  no  notice  is 
annexed,  and  none  was  sent  up  in  the  papers. 
The  notice  being  given  in  open  court  as 
above  stated,  upon  this  unsigned  return, 
the  case  was  docketed  in  the  superior  court 
on  July  18,  1904.  No  written  pleadings 
were  filed  in  the  justice's  court,  and  there 
was  no  pleading  in  the  superior  court,  ex- 
cept as  contained  in  the  unsigned  "return 
to  notice  of  appear'  and  the  original  sum- 
mons. The  next  court  after  the  appeal  was 
docketed  was  in  October,  1904.  There  vras 
also  a  court  in  February,  1905,  prior  to  the 
trial  term,  May,  1905,  and  the  defendant 
never  made  any  motion  to  dismiss  for  fail- 
ure to  docket  in  time,  and  never  made  any 
motion  in  the  cause  for  any  purpose,  but 
made  a  general  appearance  in  the  superior 
court  at  the  trial  in  person  and  by  attorney. 
After  the  rendition  of  the  judgment,  from 
which  the  defendant  appealed,  and  after 
court  had  adjourned  for  the  term,  it  was 
found  that  the  paper  purporting  to  be  a 
"return  to  notice  of  appeal"  was  not  signed 
by  any  one. 

F.  R.  Cooper,  for  appellant  Geo.  B.  But- 
ler, for  appellee. 

CONNOR,  J.  (after  stating  the  facts). 
This  record  presents  the  somewhat  remark- 
able feature  of  an  appeal  from  a  judgment 
to  which  there  is  no  exception  and  no  sug- 
gestion of  any  error  committed  at  any  stage 
of  the  trial.  The  point  upon  which  we  are 
asked  to  reverse  the  judgment  was  not 
made  below,  and  the  fact  upon  which  the 
motion  is  based  was  not  known  to  counsel 
until  after  the  judgment  was  rendered  and 
the  court  adjourned.  To  meet  this  con- 
dition the  defendant's  very  ingenious  coun- 
sel Insists  that  the  failure  of  the  justice  to 
sign  the  return  on  appeal  deprives  the  su- 
perior court  of  any  Jurisdiction  to  hear  or 
determine  the  case  and  that  the  proceed- 
ings had  in  that  court  are  absolutely  void. 
We  cannot  concur  with  this  view.  It  is 
not  to  be  questioned  that  the  superior  court 
has  no  other  than  appellate  jurisdiction. 
The  appeal  perfected  by  notice  and  the  pay- 
ment of  the  justice's  fee  takes  the  case 
Into  the  superior  court  without  any  further 


action  on  the  part  of  the  appellant.  If  the 
Justice  fails  to  discharge  his  duty  to  make 
his  "return  of  the  appeal,"  he  may  be  com- 
pelled to  do  so  by  attachment  and  if  the 
return  be  defective  the  judge  may  direct 
a  further  or  amended  return.  Code,  §§  878, 
879.  It  will  be  observed  that  the  return 
to  be  made  is  "of  the  appeal" ;  clearly  show- 
ing that  it  constitutes  no  essential  element 
in  the  appeal,  but  simply  a  statement  of 
what  was  done  in  the  Inferior  court  It 
would  be  trifling  with  the  administration 
of  justice  to  permit  an  appellant  who  had 
done  everything  required  of  him  to  take 
and  perfect  an  appeal,  to  be  deprived  of 
his  right  after  a  trial  in  the  appellate  court 
because  of  an  Inadvertent  failure  of  the 
justice  to  sign  his  name  to  "tiie  return  of 
the  appeal."  If  the  attention  of  the  court 
had  been  called  to  the  omission,  it  would 
have  summoned  the  justice  and  permitted 
him  to  sign  the  return  at  any  time  during 
the  trial,  or  even  after  judgment  If  either 
party  was  not  content  with  the  return  as 
made,  the  court  upon  motion,  would  have 
directed  a  "further  or  amended  return," 
as  provided  by  section  879. 

There  is  no  merit  in  the  defendant's  con- 
tention, and  the  judgment  must  be  affirmed. 


0»  N.  c.  6«l 
STATE  V.  DANIEL. 
(Supreme  Court  of  North  Carolina.    Sept  28, 
•     1905.) 

1.  HOMICIDC  —  PBKlCEDITATIOlf  —  DeLIBXBA* 
TION—TlMB. 

Where  the  design  to  kill  is  formed  with  pie- 
meditation  and  deliberation,  it  is  not  necessary 
for  it  to  exist  any  definite  length  of  time  before 
the  killing  takes  place. 

[Ed.  Note. — For  cases  in  point  see  voL  20, 
Cent  Dig.  Homicide,  §  20.] 

2.  Samk— EvinENCE. 

In  a  prosecution  for  homicide,  evidence  KM 
suflScient  to  sustain  a  finding  that  the  killing 
was  deliberate  and  premeditated. 

Appeal  from  Superior  Court  Martin  Coun- 
ty ;  Ward,  Judge. 

Preston  Daniel  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.    Afl3rmed. 

The  Attorney  General,  for  the  State. 

WALKER,  J.  The  defendant  was  indict- 
ed for  the  murder  of  William  Eborn.  He 
was  convicted  of  murder  In  the  first  degree, 
and  from  the  judgment  rendered  upon  the 
verdict  he  appealed. 

There  is  but  one  exception.  At  the  dose 
of  the  testimony  the  defendant's  counsel  re- 
quested the  court  to  charge  the  jury  that 
"there  is  not  sufficient  evidence  of  premedita- 
tion and  deliberation  on  the  part  of  the  de- 
fendant and  that  upon  the  evidence  the  jury 
is  not  warranted  in  convicting  the  deifend- 
ant  of  a  graver  offense  than  murder  in  the 
second  degree."  The  court  refused  to  give 
this  instruction,  and  the  defendant  excepted. 
The  court  then  charged  the  joiy  fully  upon 
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the  law  aud  the  evidence,  and  explained  to 
them  the  different  degrees  of  homicide  as 
defined  by  the  statute,  but  did  not  In  its 
general  charge  give  the  instruction  request- 
ed by  the  defendant  It  is  well  settled  that, 
if  there  was  any  evidence  to  support  the 
verdict,  the  defendant  must  fail  In  his  con- 
tention. We  think  there  was  not  only  some, 
t>ut  abundant,  evidence  of  premeditation  and 
deliberation.  To  demonstrate  this  requires 
us  to  state  the  substance  of  the  testimony. 

The  defendant  and  the  deceased  were  on 
an  excursion  train  going  to  Parmalee.  When 
they  arrived  at  that  place,  the  defendant  got 
off  the  train  and  went  to  a  bar  for  some 
whisky.  When  he  came  back  to  the  car,  the 
deceased  was  sitting  by  Gertrude  Little,  who 
was  escorted  by  the  defendant  The  latter 
then  told  the  deceased  that  he  must  not  sit 
by  his  girl  when  he  was  out  The  deceased 
got  up  and  walked  over  to  the  other  side  of 
the  car  and  sat  down,  saying,  at  the  time: 
"This  is  a  diabose  crowd."  When  the  de- 
fendant heard  that  remark,  he  drew  his 
pistol  from  his  left  pocket  and  put  It  in 
his  right  hand,  and  then  "hollered,  'Look 
out !'  as  the  deceased  turned  his  head" ;  the 
ball  striking  the  latter  over  the  eye.  When 
the  defendant  shot,  he  threw  his  head  back 
twice  and  then  left  the  car,  and  sang  a  song, 
**I  am  going  where  I  have  never  been  before." 
A  witness,  Almira  Little,  testified  that  she 
«aw  the  defendant  with  the  pistol  in  his 
hand,  and  when  he  shot  Bbom,  and  that  "it 
was  not  any  time  hardly"  after  she  saw  him 
with  the  pistol  before  he  fired,  and  that  Eborn 
was  not  doing  anything  when  the  defendant 
flhot  He  had  the  pistol  in  his  hand  when 
she  first  saw  him,  and  his  hand  was  resting 
on  his  knee.  There  had  been  no  previous 
-quarrel .  or  altercation  between  the  parties. 
Another  witness  saw  the  defendant  take  his 
pistol  from  his  left  pocket  and  carry  it 
around  his  body  to  his  right  hand  and  hold 
It  behind  him,  "or  so  that  the  witness  could 
not  see  It,  long  enough  to  shake  hands."  He 
then  pointed  it,  and  said,  "Look  out!"  and 
fired  at  Eborn,  who  had  a  cigar  in  his  mouth. 
This  witness  also  stated  that  th^  had  not 
been  mad  with  each  other.  Gertrude  Little 
testified :  "I  was  on  the  excursion  that  day. 
Prisoner  was  my  company.  Just  a  little  be- 
fore the  train  got  to  Parmalee,  prisoner  came 
in  and  sat  in  front  of  me.  The  seat  I  was 
in  faced  his.  Eborn  had  not  been  sitting 
with  me  at  all.    I  looked  out  of  the  window." 

The  case  was  not  argued  in  behalf  of  the 
defendant  in  this  court,  and  therefore  we  are 
at  a  loss  to  know  upon  what  ground  it  was 
<!ontended  below  that  there  waa  no«  evidence 
of  premeditation  and  deliberation.  We  can 
only  conjecture  that  it  was  thought  a  suf- 
ficient time  had  not  elapsed  to  weigh  the 
matter  and  form  a  definite  and  deliberate 
purpose  to  kill,  or  that  the  absence  of  any 
previous  animosity  towards  the  deceased 
disproved  premeditation,  or  that  the  defend- 
ant was  suddenly  aroused  to  anger  when  he 
saw  the  deceased  sitting  with  his  girl,  and 


shot  Immediately  In  hot  blood,  being  under 
the  Influence  of  "furor  brevls,"  and  without 
time  to  think  and  form  a  cool  and  deliberate 
purpose   to   kill.    All  of  these  contentions, 
while  somewhisit  differently  stated,  are  practi- 
cally one,  and  the  same  in  substance  and  in 
law.    It  will,  of  course,  not  be  denied  that 
where   the  design   to   kill   is   formed   with 
premeditation  and  deliberation,  it  is  not  nec- 
essary for   it   to   exist   any   definite   length 
of  time  before  the  killing  actually  takes  place. 
State  V.  Spivey,  132  N.  C.  989,  43  S.  B.  475. 
Now,  as  to  the  other  question.    In  State 
V.  Lipscomb,  134  N.  C.  694,  47  S.  B.  45,  we 
said:    "There  was  ample  time  for  delibera- 
tion   and   premeditation    by    the   defendant 
according  to  any  rule  that  has  been  laid 
down  upon  the  subject.    No  particular  time 
is  required  for  this  mental  process  of  pre- 
meditation  and   deliberation.    The   question 
always  is  whether,  under  all  the  facts  and 
circumstances  of  the  case,  the  defendant  had 
previously  and  deliberately  formed  the  partic- 
ular and  definite  intent  to  kill,  and   then 
and  there  (or  at  any  time  afterwards)  car- 
ried it  into  effect    This  is  a  question  for 
the  Jury  to  determine  [citing  State  v.  John- 
son, 47  N.  G.  247,  64  Am.  Dec  582,  and  State 
V.  McCormac,  116  N.  O.  1034,  21  S.  B.  693]." 
"The  question  whether  or  not  there  has  been 
deliberation,"   says   Kerr,    in   his   work   on 
Homicide    (section   72),    "is   not   ordinarily 
capable  of  actual  proof,  but  must  be  deter- 
mined by  the  Jury  from  the  circumstances. 
It  has  been  said  that  an  act  is  done  with 
deliberation,  however  long  or  short  a  time 
Intervenes  after  the  intent  is  formed  and 
before  it  is  executed,  if  the  offender  has  an 
opportunity  to  recollect  the  offense,"  or,  we 
may  add,  to  be  aware  of  what  he  is  about 
to    do    and    lis    consequences.    And    again: 
"Where  a  prisoner  who  has  killed  a  person 
displayed  thought  contrivance,   and  design 
in  the  mode  of  possessing  himself  of  the 
weapon  used  or  of  disposing  of  it  immediate- 
ly after  the  blow  was  struck  [or,  we  will 
say  in  this  case,  in  th^  manner  of  securing 
and  handling  his  weapon,  as  the  defendant 
did],  such  exercise  of  contrivance  and  design 
denotes  deliberation — ^the  presence  of  Judg- 
ment and  reason,  rather  than  violent  and 
ungovernable  passion."    Page  72.    We  have 
uniformly  held  that  the  existence  of  premedi- 
tation and  deliberation  is  a  fact  to  be  found 
by  the  Jury,  when  there  is  any  evidence  to 
warrant  the  finding.      Can  it  be  said  there 
is  no  such  evidence  here?    Without  any  prov- 
ocation in  law  or    in   fact,   the   defendant 
who  is  carrying  a  concealed  and  loaded  weap- 
on on  an  excursion  train,  takes  it  from  his 
left  pocket  transfers  it  behind  his  h&<A  (a 
fact  which  indicates  a  purpose  to  conceal 
his  action)   to  his  right  hand.  In  which  he 
could   usejt  more  readily   and  effectively, 
raises  it,  and  points  it  at  the  deceased,  warn- 
ing him  to  "Look  out!"  and  then  fires  the 
fatal  shot    W^hen  we  consider  these  facts 
in  connection  with  the  utter  and  cold  indlf- 
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ference  of  the  defendant  after  the  shooting, 
what  more  deliberate  act  upon  previous  re- 
flection and  meditation,  we  may  well  ask, 
could  be  imagined  than  this  one. 

The  evidence  was  quite  as  strong  as  it  was 
in  State  v.  Hunt,  134  N.  0.  684,  47  S.  B.  49; 
State  V.  Teachey,  188  N.  C.  587,  50  S.  E.  232; 
State  V.  Exum,  138  N.  0.  599,  50  S.  B.  283; 
State  V.  Conly,  130  N.  C.  683,  41  S.  B.  534; 
State  V.  Lipscomb  and  State  v.  McCJormac, 
supra — in  which  convictions  for  the  capital 
felony  were  sustained.  Indeed,  the  defend- 
ant's intent  to  kill  was  more  calmly  and  de- 
liberately conceived  and  executed  than  was 
the  intent  of  any  one  of  the  defendants  in 
the  cases  above  cited.  There  was  some 
ground  to  argue  in  those  cases  that  the  slay- 
er might  have  committed  the  act  in  a  trans- 
port of  passion,  but  there  is  no  evidence  in 
this  case  to  indicate  anything  but  coolness 
of  design  and  a  deliberate  purpose  causeless- 
ly and  wantonly  to  take  human  life,  all  of 
which  was  prompted  by  a  bad  heart,  des- 
perately wicked,  and  fatally  bent  upon  mis- 
chief. The  mere  fact  that  the  defendant 
accomplished  his  purpose  within  a  compara- 
tively short  space  of  time  can  make  no  dif- 
ference. What  he  did  just  before  he  killed, 
and  his  conduct  Just  afterwards,  coupled 
with  what  he  then  said  and  the  manner  of 
saying  it — his  flippant  song — all  tended  to 
show  that  he  was  cool  and  deliberate  when 
he  shot,  and  In  the  full  possession  of  his 
faculties,  being  not  at  all  under  the  influence 
of  any  violent  or  ungovernable  passion.  The 
slight  provocation.  If  provocation  it  may 
be  called,  upon  which  he  may  have  acted, 
was  not  calculated,  as  it  seems  to  us,  to 
arouse  his  anger  to  such  a  degree  as  to  de- 
throne his  reason  for  the  time,  or  to  render 
him  incapable  of  deliberate  thought,  ev^i 
in  view  of  the  shortness  of  time  which 
elapsed.  **The  celerity  of  mental  action  is 
such  that  the  formation  of  a  definite  purpose 
may  not  occupy  more  than  a  moment  of 
time;  hence  the  Important  question  in  such 
a  case  is  to  determine  whether  the  external 
facts  and  circumstances,  at  the  time  of  the 
killing,  as  well  as  before  and  after  that 
time,  having  connection  with  or  relation 
to  it,  furnished  satisfactory  evidence  of  the 
existence  of  a  calm  and  deliberate  mind  on 
the  part  of  the  accused  at  the  time  the  act 
was  committed.  If  they  show  a  formed  de- 
sign to  take  the  life  of  the  person  slain,  or 
to  do  him  serious  bodily  harm,  which  in  its 
necessary  or  probable  consequences  may  end 
In  his  death,  he  is  guilty  of  murder  in  the 
highest  degree."  Kerr  on  Homicide,  §  72. 
If  the  defendant  slew  on  a  principle  of  re- 
venge for  a  fancied  wrong,  which  was  very 
trivial  in  its  nature,  having  made  up  his  mind 
fully  to  kill  to  avenge  it,  he  is  still  guilty  of 
the  capital  felony.  "For  let  it  be  observed 
that  in  all  possible  cases  deliberate  homicide 
upon  a  principle  of  revenge  is  murder.  No 
man,  under  the  protection  of  the  law,  is  to 
be  the  avenger  of  his  own  wrongs.  If  they 
are  of  such  a  nature  for  which  the  laws  of 


society  will  give  him  an  adequate  remedy^ 
thither  he  ought  to  resort;  but,  be  they  of 
what  nature  soever,  he  ought  to  bear  his  lot 
with  patience."    Foster's  Crown   Law,  296. 

The  defendant  was  not  entitled  to  the  in- 
struction he  requested  the  court  to  submit 
to  the  Jury,  and  it  follows  that  there  was  nd 
error  committed  on  the  trial  below.  It  will 
be  so  certified. 

No  error. 

ass.a  S36> 

HUNTER  T.  ATLANTIC  COAST  UNE  R. 

CO. 

(Supreme  Court  of  South  Carolma.    Sept.  Q» 

1905.) 

CaBBIEBB— IlfJTTBT  TO  PASSENOEB— CONTBIBU* 
TOBT  NBOLIGBNCB. 

Where  a  passenger  on  a  train  at  night 
passed  from  one  coach  to  another  and  by  the 
conductor  and  porter,  who  were  in  the  rear  car, 
in  search  of  water,  and  stepped  off  the  back 
platform  of  the  rear  coach,  thinking  he  wa» 
going  into  another,  there  being  no  light  or 
guard  chain  on  such  rear  car,  he  cannot  re- 
cover for  the  injuries  received;  the  proximate 
cause  of  the  injury  being  his  own  negligence. 

Appeal  from  Conmion  Pleas  Circuit  Court 
of  Clarendon  County;  Purdy,  Judge. 

Action  by  Robert  Hunter  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  Judgment  sustaining  demurrer,  plaintifT 
appeals.    AfQrmed. 

A.  Levi  and  W.  O.  Davis,  for  appellant. 
J.  T.  Barron  and  Wilson,  Du  Rant  &  Mul* 
4row,  for  respondent 

WOODS,  J.  The  defendant  demurred  t» 
the  complaint  in  this  case  on  the  ground  that 
it  failed  to  state  facts  sufficient  to  constitute 
a  cause  of  action,  in  that:  *'(!)  The  al- 
legations of  fact  in  the  complaint  do  not 
show  any  actionable  negligence^  (2)  The 
allegations  of  the  complaint  show  contribu* 
tory  negligence  on  the  part  of  the  plaintiff. 
(3)  The  complaint  shows  that  the  gro8» 
negligence  of  the  plaintiff,  in  wrongfully 
going  upon  an  alleged  dangerous  and  improp- 
erly lighted  platform,  was  the  direct  and 
proximate  cause  of  the  injury  to  plaintiff.'* 
The  demurrer  was  sustained,  and  the  plain- 
tiff appeals,  rel3ring  on  the  following  allega- 
tions of  the  complaint  as  stating  a  good 
cause  of  action:  "(2)  That  on  or  about 
the  18th  day  of  August,  1903,  the  defendant 
received  the  plaintiff  Into  one  of  Its  rail- 
road trains  running  between  the  places  here- 
inafter mentioned,  and  then  and  there  under- 
took and  agreed  to  safely  carry  and  convey 
him  therein  as  a  passenger,  from  Manning, 
S.  C,  to  Savannah,  Ga.,  and  return,  for  two 
dollars,  paid  by  plaintiff  to  one  B.  W.  Dines, 
who  was  a  manager  of  an  excursion  from 
Sumter,  S.  C,  to  Savannah,  Ga.,  and  return; 
said  train  being  in  charge  of  and  under  the 
control  of  the  servants  and  employes  of  the 
defendant.  (8)  That  the  train  on  which  the 
plaintiff  was  riding  as  a  passenger,  under 
said  contract  to  safely  transport  him»  was 
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in  an  insecure,  dangerous,  and  unsafe  con- 
dition, in  that  there  was  no  chain  or  guard 
rail  on  the  rear  platform  of  the  last  car 
of  said  train,  where  passengers  walk  in  pass- 
ing from  one  car  to  another,  and  there  was 
only  a  very  dim  light  in  said  car  and  none 
upon  the  rear  of  said  car.  (4)  That  at 
the  time  of  the  injury  hereinafter  referred 
to  the  train  of  defendant  was  at  some  point 
on  its  line  between  Santee  River  and  Ashley 
Junction,  and  the  conductor  and  porter  of 
said  train  were  sitting  near  the  rear  of  the 
last  car  of  said  train,  and  in  a  position  where 
they  could  see  plaintiff  as  he  approached 
the  rear  of  said  car,  and  they  did  not  warn 
him  of  the  dangerous  condition  of  the  rear 
platform  of  said  car.  (5)  That  It  was  the 
duty  of  the  defendant  to  provide  Its  cars 
with  drinking  water  for  its  passengers,  and 
to  keep  them  so  provided,  but  it  negligently 
failed  so  to  do,  and  this  plaintiff,  becoming 
thirsty  after  eating  a  lunch  provided  by  the 
defendant  In  one  of  its  cars  near  the  front 
of  its  said  train,  sought  a  drink  of  water 
In  all  of  its  cars,  going  back  towards  the 
rear  of  the  train,  and,  finding  none  up  to  and 
in  what  plaintiff  afterwards  learned  was 
the  last  car  of  the  train,  he  attempted  to 
pass  on  to  what  he  believed  was  a  car  in  the 
rear  of  this  ear,  when,  because  of  the  care- 
lessness and  gross  negligence  of  the  defend- 
ants, its  servants,  and  employes,  In  failing 
to  properly  light  Its  said  car  and  rear  plat- 
form, and  to  warn  plaintiff  of  the  dangerous 
condition  of  the  rear  platform,  and  to  provide 
the  said  chain  or  guard  rail,  as  It  was  in 
duty  bound  to  do,  the  plaintiff  walked  off 
the  rear  of  said  car  and  was  violently  hurled 
to  and  precipitated  upon  the  crossties.  Iron 
rails,  and  track  of  defendant,  breaking  both 
of  his  arms,  one  of  his  legs  In  two  places, 
and  the  knee-cap  of  the  other  leg  In  three 
places." 

We  extract  ftom  the  argoment  of  appel- 
lant's counsel  the  six  particulars  in  which 
It  is  charged  the  defendant  was  negligent: 
"(1)  A  failure  to  provide  dr  baking  water 
for  this  passenger;  (2)  an  improperly  light- 
ed last  car;  (8)  no  lights  on  rear  platform; 
(4)  a  failure  to  provide  a  chain  or  guard 
rail  on  rear  platform ;  (5)  a  failure  to  warn 
plaintiff  of  dangerous  condition  of  rear  plat- 
form, although  conductor  and  porter  were 
sitting  where  they  could  see  actions  of  plain- 
tiff, and  in  a  few  feet  of  the  danger  he  was 
going  Into;  (6)  negligent  and  wanton  con- 
duct in  leaving  plaintiff  upon  track  after  be- 
ing notified  of  his  accident  by  friends.**  It 
Is  the  duty  of  a  railroad  company  to  pro- 
vide drinking  water  for  passengers,  and  it 
cannot  be  said  It  would  be  negligence  under 
ordinary  circumstances  for  a  passenger  to 
go  from  one  coach  to  another,  if  necessary, 
in  search  of  water.  It  is  also  the  duty  of 
a  railroad  company  to  provide  safe  plat- 
forms as  a  means  of  Ingress  and  egress  from 
Its  passenger  cars.  Passengers  already  on 
the  cars  are  not  invited  or  expected,  how- 


ever, to  use  the  rear  platform  of  a  train 
while  it  is  in  motion,  and  it  is  not  the  duty 
of  railroad  ofiScials  to  request  persons  ap- 
parently In  their  senses  not  to  take  the  risk 
of  doing  so.  As  was  said  in  Jarrell  v.  Ry. 
Co.,  68  S.  C.  491,  494,  86  S.  E.  910,  912: 
"The  train  was  not  at  any  station  or  place 
where  persons  are  invited  to  use  the  plat- 
form as  a  means  of  entering  or  leaving  the 
car,  when,  as  to  such  persons,  the  defendant 
would  owe  the  duty  to  so  light  the  platform 
and  landing  as  to  Insure  safety  in  their  use. 
Under  the  circumstances  in  this  case  the  de- 
fendant owed  no  duty  to  plaintiff  to  light 
up  the  platform  and  adjacencies  outside  the 
car  for  his  benefit"  Plaintiff,  having  the 
notion  that  there  was  another  car  in  rear 
of  the  one  he  was  in,  walked  out  into  the 
dark  and  off  the  platform.  There  Is  no  pre- 
tense that  the  defendant  did  any  positive 
act  tending  to  delude  the  plaintiff  into  sup- 
posing there  was  still  another  car  behind 
that  from  which  he  fell.  On  the  contrary, 
his  failure  to  see  in  front  of  him  any  car 
or  any  light  in  a  car  was  express  notice  to 
the  plaintiff  that  he  had  reached  the  end 
of  the  train;  and  when.  In  the  face  of  the 
warning  of  the  absolute  darkness  which  met 
him  at  the  car  door,  the  plaintiff  went  on, 
he  recklessly  and  blindly  took  his  life  into 
his  own  hands.  We  do  not  see  how  the  dim 
lights  in  the  car  could  be  regarded  a  proxi- 
mate cause  of  the  fall.  If  they  had  been 
brighter,  they  might  have  made  the  absence 
of  any  car  in  the  rear  still  more  manifest; 
but  without  this  aid  the  darkness  was  suf- 
ficient warning  to  stop  any  reasonable  man. 
The  proximate  cause  of  the  Injury  plainly 
was  the  plaintiff's  own  want  of  care.  •'The 
complaint  not  showing  that  the  injury  was 
caused  by  any  act  of  omission  or  commission 
of  the  servants  of  the  railroad  company, 
or  ftom  any  defects  In  the  instrumentali- 
ties of  transportation,  there  is  no  presump- 
tion of  negligence  on  the  part  of  the  defend- 
ant Steele  v.  Ry.  Co.,  55  S.  C.  889,  88  S.  B. 
&09,  74  Am.  St  Rep.  756.  But,  If  such  pre- 
sumption existed,  it  Is  completely  rebutted 
by  the  allegations  of  the  complaint,  which 
show  the  injury  was  due  to  plaintiff's  own 
recklessness  or  negligence."  Assuming,  how- 
ever, for  argument's  sake,  that  the  defend- 
ant was  guilty  of  breach  of  duty  to  the  plain- 
tiff in  all  the  particulars  set  out  in  the  com- 
plaint, it  Is  manifest  the  Injury  would  not 
have  been  received  but  for  the  negligence 
of  the  plaintiff  In  endeavoring  to  step  from 
<nie  car  into  another  without  having  any 
reason  to  believe  there  was  another  car.  The 
plaintiff  thus  shows  that  his  own  negligence 
at  least  contributed  to  the  injury  as  a  proxi- 
mate cause. 

The  sixth  paragraph  of  the  complaint,  al- 
leging breach  of  duty  by  the  conductor  In 
not  backing  the  train,  and  endeavoring  to 
find  plaintiff  when  he  was  missed,  was  not 
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considered  by  the  circuit  judge,  and  has  not 
been  brought  before  this  court  by  the  excep- 
tlon& 

The  Judgment  of  this  court  is    that    the 
Judgment  of  the  circuit  court  be  afllrmed. 


(72  s.  C.  841) 

FRIERSON  V.  JENKINS  et  al. 

(Supreme  Court  of  South  Carolina.    Sept.  8^ 

1905.) 

Res  JunicATA — Judgment  m  Cbiminai.  Fbos- 

ECUTION. 

In  a  civil  action  to  establish  dower,  ac- 
quittal of  the  alleged  husband  on  a  trial  for 
bigamy  in  haying  married  the  plaintiff  in  the 
suit  for  dower  does  not  support  the  plea  of  res 
Judicata. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lee  County;  Purdy,  Judge. 

Action  by  Eliza  Frlerson  against  Mary 
Jenkins  and  others.  From  an  order  striking 
out  portions  of  defendants'  answer,  they  ap- 
peal.   Affirmed. 

McLauchlln  &  Hemdon,  for  appellants.  A. 
B.  Stuckey,  for  respondent. 

WOODS,  J.  In  this  action  for  dower  the 
plaintiff  claims  to  be  the  widow  of  Richard 
Frlerson,  who  was  the  owner  of  the  land  de- 
scribed hi  the  complaint  The  defendant 
Mary  Frlerson  alleges  In  her  answer  that  she, 
and  not  the  plaintiff,  was  the  lawful  wife  of 
Richard  Frlerson,  and  that  her  daughter,  the 
Infant  defendant,  Katie  Frlerson,  was  bom 
of  her  marriage  with  him;  that  Frlerson  left 
a  will  In  force,  and  that  she  and  her  child  are 
entitled  to  all  his  property  as  his  derlsees  and 
only  heirs.  The  circuit  Judge  on  motion 
struck  out  the  following,  constituting  the 
third  paragraph  of  the  answer,  as  irrelevant: 
"That  during  the  year  1903,  at  the  June  term 
of  the  court  of  general  sessions,  the  plaintiff 
herein  prosecuted  Richard  Frlerson  for  big- 
amy In  the  criminal  courts  of  Lee  county, 
alleging  and  claiming  that  Richard  Frlerson, 
as  her  lawful  husband,  had  intermarried  with 
this  defendant,  Mary  Frlerson;  that  after  a 
fair  trial  before  an  Intelligent  white  Jury  of 
Lee  county  the  said  Richard  Frlerson,  admit* 
ting  his  marriage  with  this  defendant,  Mary 
Frlerson,  and  denying  any  marriage  with 
the  plaintiff,  Eliza  Frlerson,  was  acquitted, 
thus  making  the  question,  'Who  was  his  law- 
ful wife?  res  adjudlcata,  which  is  herein  and 
hereby  pleaded  as  an  absolute  bar  to  the 
plaintiff's  right  of  recovery."  On  the  same 
ground  the  corresponding  paragraph  in  the 
answer  of  the  defendant  Nathan  Barnett, 
who  claimed  to  be  a  mortgagee  and  executor 
of  the  will  of  Richard  Frlerson,  was  also 
struck  out.    The  defendants  appeal. 

It  is  well  established  that  a  judgment  In  a 
criminal  proceeding  does  not  support  the  plea 
of  res  Judicata  in  a  civil  action.  The  reason 
is  thus  clearly  stated  in  2  Black  on  Judgments, 
I  529:    "Since  the  parties  to  a  criminal  pros- 


ecution and  those  In  a  civil  suit  are  neces- 
sarily different,  and  as  the  objects  and  re- 
sults of  the  two  proceedings  and  the  rules  of 
evidence  which  apply  to  them,  respectively, 
are  equally  diverse,  it  follows  that  the  Judg- 
ment in  the  former  cannot  be  used  by  way 
of  estoppel  in  the  latter,  save  for  the  single 
purpose  of  proving  its  own  existence,  if  that 
becomes  a  relevant  fact.'*  Van  Fleet  on 
Former  Adjudication,  §  485  et  seq.;  24  A.  & 
B.  Ency.  Law,  831;  Wharton  on  Evidence,  § 
777. 

The  judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed* 


at  S.  C.  330) 
8YMMES  V.  OAUBLB  et  al. 
(Supreme  Court  of  South  Garolina.    Sept  2. 
1905.) 

1.  Judgment— Release  of  Joint  Debtoe. 

Where  one  signs  a  note  as  surety  and  for  a 
valuable  consideration,  and  he  and  another 
guaranty  its  payment,  and  judgment  is  ob- 
tained against  the  three,  they  are  joint  debtors, 
and  the  judgment  creditor  can  make  a  separate 
composition  with  the  surety  and  guarantor,  un- 
der Civ.  Code  1902,  §  2841,  providme  that  a  cred- 
itor may  release  a  separate  joint  debtor  by  an 
instrument  exonerating  him  therefrom. 

2.  Same. 

Civ.  Code  1902,  §  2841,  passed  in  December, 
1883,  providing  for  release  by  a  judgment 
creditor  of  one  of  two  or  more  Judgment  debtors 
without  releasing  the  other,  applies  to  a  note  ex- 
ecuted in  December,  1883,  where  the  guaranty 
was  indorsed  thereon  in  March,  1884. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;   Gage,  Judge. 

Action  by  Whltner  Symmea  against  J.  O. 
Canble  and  another.  From  the  circuit  de- 
cree,  defendant   Cauble   appeals.    Affirmed. 

Haynesworth  &  Patterson,  for  appellant 
M.  F.  Ansel,  for  respondent 

POPE,  0.  J.  On  the  21st  day  of  December, 
1883,  the  following  note  was  made  to  the 
plaintiff,  to  wit:  "$2,195.00.  One  day  af- 
ter date,  I  promise  to  pay  to  Whltner  Sym- 
mes  twenty-one  hundred  and  ninety-five 
dollars,  value  rec..  Interest  after  date  at 
the  rate  of  ten  per  cent  per  annum.  Wit- 
ness my  hand  and  seal  this  the  twenty-first 
day  of  Dec,  A.  D.  (1883)  eighteen  hundred 
and  eighty-three.  T.  B.  Harris.  [L.  S.] 
Belton  Gilreath,  Surety."  The  following 
indorsement  was  on  the  back  of  the  note: 
"For  value  rec'd  we  guaranty  the  payment 
of  the  within  note.  March  12th,  1884.  Belton 
Gilreath.  [Seal.]  J.  O.  Cauble.  [Seal.]" 
No  payments  having  been  made,  the  plain- 
tiff brought  his  action  against  the  defend- 
ants, T.  E.  Harris,  Belton  Gilreath,  and  J. 
O.  Cauble,  on  the  2Tth  day  of  July,  1886,  in 
the  court  of  common  pleas  for  the  county 
of  Greenville,  in  the  state  aforesaid,  and 
obtained  his  judgment  against  all  three  of 
said  parties  for  the  sum  of  $2,774.62,  to- 
gether with  $30.05  for  his  costs.    On  the 
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2d  of  May,  1887,  Cauble  paid  the  sum  of 
$235  In  part  paymeut  thereof,  and  on  the 
iBt  day  of  June,  1900,  the  defendant  Belton 
Gilreath  paid  the  sum  of  $1,300,  leaving 
a  large  part  thereof  unpaid.  The  defendant 
T.  E.  Harris  is  insolvent,  and  his  where- 
abouts are  unknown.  The  payment  by  the 
defendant  Belton  Gilreath  of  the  said  $1,300 
was  made  by  him  under  section  2841  of  the 
Civil  Code,  was  in  full  payment  of  his  lia- 
bility as  a  joint  debtor,  and  with  no  impair- 
ment of  the  liability  to  the  plaintiff  for 
the  bala^ice  remaining  due  of  the  Judgment 
that  covered  the  other  parties,  after  de- 
ducting the  said  sums  of  $235  paid  on  the 
2d  of  May,  1887,  and  $1,300  paid  on  the  1st 
of  June,  1900.  The  plaintiff,  after  obtaining 
leave  of  the  court,  commenced  his  action  in 
July,  1904,  against  the  defendants,  J.  O. 
Cauble  and  T.  B.  Harris,  to  recover  judg- 
ment against  them  for  the  sum  of  $4,082.73, 
as  the  balance  due  on  said  original  judg- 
ment, with  interest  on  the  same  from  the 
1st  of  June,  1900.  The  defendant  J.  O. 
Cauble  answered,  wherein  he  alleged  that 
the  payment  by  Belton  Gilreath,  under  sec- 
tion 2841  of  the  Civil  Code  of  1902,  operated 
to  discharge  the  said  J.  O.  Cauble  from  any 
and  all  liability,  as  he  was  but  a  guarantor, 
while  Belton  Gilreath  was  a  surety  and  a 
guarantor.  The  cause  camc^  on  to  be  heard 
by  Judge  Geo.  W.  Gage,  who  on  December 
24,  1904,  passed  the  following  decree : 

^'Judgment  against  the  three  contractors 
was  had  July  22,  1886.  About  1890  Gilreath 
paid  plaintiff  a  sum  of  money,  in  considera- 
tion whereof  the  plaintiff  released  Gilreath 
from  further  liability  on  the  claim.  The 
plaintiff  holds  that  the  receipt  of  the  money 
and  the  release  was  justified  under  the  law. 
Civ.  Code  1902,  H  2841,  2842,  2843.  The 
defendant  holds  the  release  of  Gilreath  dis- 
charged the  defendant  So  that  is  the  issue. 
There  is,  however,  a.  primary  issue  of  law 
first  to  be  determined,  and  that  is,  was  the 
relationship  of  the  contracting  parties  chan- 
ged by  judgment?  A  judgment  is  the  final 
determination  of  the  rights  of  the  parties 
to  an  action.  In  this  case  the  court  in  1886 
finally  determined  that  Cauble,  Gilreath, 
and  Harris  were  debtors  of  Symmes.  In- 
cident to  that,  the  statute  makes  a  debt  a 
lien,  and  prescribes  for  it  a  length  of  life. 
But  the  thing  determined  was  that  the  paper 
sued  on  was  what  it  appeared  to  be.  If 
that  paper  fixed  by  their  own  contract  the 
relationship  of  the  parties  to  each  other, 
a  court  could  not  change  the  relationship. 
If  the  parties  agreed  that  Harris  should  be 
principal  debtor,  that  Gilreath  should  be 
surety  for  him,  and  that  Cauble  and  Gilreath 
should  be  guarantors  for  Harris  and  Gil- 
reath, a  court  could  not  rightly  change  that 
contract ;  and  the  record  does  not  show  that 
the  court  literally  attempted  it  [Some 
writers  and  some  Judges  do  speak  about  the 
debt  being  **merged  into  a  judgment"    It 


has  always  seemed  to  me  an  Indefinite  ex- 
pression. On  the  other  hand,  a  truer  con- 
ception is  that  the  judgment  is  but  a  photo- 
graph of  a  transaction  which  fixes  its  char- 
acter beyond  cavil.]  I  am  therefore  of  the 
opinion  that  whatever  was  the  legal  rela- 
tionship to  each  other  of  the  parties  to  the 
paper,  that  relationship  was  not  altered,  but 
fixed,  by  the  Judgment  1  Black,  Judg. 
S  8  et  seq.  This  leads  to  the  further  in- 
quiry, what  legal  relationship  betwixt  the 
three  obligors  does  an  inspection  of  the  pa- 
per disclose?  There  is  no  dispute  but  that 
Harris  is  principal,  and  that  alone ;  Gilreath 
is  both  surety,  or  security,  as  he  puts  it 
and  guarantor;  Cauble  is  guarantor,  and 
that  alone.  It  may  be  that  the  composition 
by  Symmes  with  Gilreath  as  surety  dis- 
charged Cauble  from  liability  to  Symmes; 
but  it  does  not  follow  that  the  composition 
with  Gilreath  as  guarantor  so  discharged 
Cauble.  On  the  bacJc  of  the  paper  Gilreath 
and  Cauble  guarantied  payment  of  the  note 
signed  by  Harris.  That  is  a  secondary  con- 
tract and  Independent  of  the  primary  con- 
tract written  in  the  face  of  the  note.  On 
this  secondary  contract  Gilreath  and  Cauble 
are  joint  makers,  joint  because  they  are 
united;  and  they  are  joint  debtors.  If  that 
be  so,  then  the  statute  provides  that  *any 
joint  debtor  may  make  a  separate  composi- 
tion with  his  creditor.  •  •  •  Such  com- 
position shall  discharge  the  debtor  making 
it  and  him  only.  •  •  •  [Such  composi- 
tion] shall  not  impair  the  creditor's  right 
of  action  against  any  other  joint  debtor,'  etc. 
Acts  1883,  p.  431;  Civ.  Code  1902,  $  2841. 
That  statute  was  the  authority  for  Symmes 
to  settle  with  Gilreath  and  still  hold  Cauble 
legally  bound  as  the  other  joint  debtor.  The 
term  'joint  debtor,'  used  in  the  statute,  is 
broader  and  more  comprehensive  than  that 
of  'surety'  or  'guarantor.'  The  statute  was 
enacted  to  prevent  an  injustice  which  had 
followed  a  technical  and  strict  construction 
of  the  mutual  rights  of  the  makers  of  one 
obligation.  The  composition  by  Symmes 
with  Gilreath  was  not  operative  to  discharge 
Cauble,  'unless  an  intent  to  release  or  ex- 
onerate him  appears  afQrmatively,'  etc.  It 
does  not  so  appear.  This  is  the  justice  of 
the  case,  and  I  am  satisfied  ought  to  be  the 
law  of  it  It  is  therefore  ordered  that  the 
plaintiff  have  judgment  against  the  defend- 
ant J.  O.  Cauble,  for  $4,082.73,  the  sum 
claimed  in  the  complaint" 

From  this  decree  the  defendant  J.  O. 
Cauble  has  appealed  on  the  following  seven 
grounds:  "(1)  It  is  submitted  that  his  hon- 
or should  have  held  that  Gilreath,  in  his 
capacity  as  a  surety  upon  the  note  which 
was  the  foundation  of  the  judgment,  was  a 
primary  obligor,  and  was  primarily  liable 
as  between  hlnjself  and  Cauble,  who  was 
only  a  guarantor,  and  that  he  erred  in  not 
so  holding.  (2)  He  should  have  held  that 
the  release  of  a  surety  upon  an  obllgatioa 
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win  discharge  one  who  guaranties  the  pay- 
ment of  such  obligation,  and  he  erred  in  not 
BO  holding.  (3)  He  erred  In  holding  that 
the  statute  (Code  of  Laws,  f  2841)  authoriz- 
ed Symmes,  [the  creditor!,  to  settle  with 
Oilreath  and  still  hold  Oauble  liable.  (4) 
He  erred  in  holding  that  the  composition 
with  Gllreath  was  not  operatiye  to  dis- 
charge Cauble.  (5)  He  erred  in  not  hold- 
ing that  when  Symmes,  the  creditor,  under- 
took to  settle  with  Gllreath,  who  was  liable 
as  a  surety,  this  operated  to  discharge  Cau- 
ble from  liability  upon  the  Indebtedness. 
(6)  It  is  submitted  that  the  statute  (Code 
of  Laws,  S  2841)  has  no  application  to  this 
note,  which  was  executed  prior  to  the  date 
when  said  statute  went  into  effect  (7)  He 
erred  in  charging  Cauble  with  the  entire 
judgment,  less  the  amount  actually  paid, 
where  at  most  he  should  have  held  Cauble 
liable  for  only  one-half  of  said  judgment, 
less  the  payment  made  by  Cauble  on  June 
1,  1890,  of  $235."  We  will  notice  these 
grounds  of  appeal. 

1.  It  seems  to  us  that,  when  the  plaintUS 
obtained  his  judgment  against  all  the  parties 
to  the  original  note,  so  far  as  the  plaintifT 
was  concerned,  his  judgment  wiped  out  any 
disftinction  between  the  parties,  so  far  as  he 
(the  plaintiff)  was  concerned,  and  the  de- 
fendants became  as  to  him  joint  judgment 
debtors.  Aa  between  the  surety  and  the 
guarantors,  they  preserved  amongst  them- 
selves certain  rights  which  were  enforceable 
both  in  law  and  in  equity.  So,  therefore, 
we  do  not  see  that  the  circuit  judge  erred. 
^8  herein  complained  of.  This  exception  is 
overruled. 

2.  The  rights  of  the  appellant  depend  up- 
on the  solution  of  the  question  whether 
Oilreath  and  Cauble  became  joint  debtors. 
If  they  were  joint  debtors,  so  far  as  the 
plaintiff  Is  concerned.  It  was  In  his  power 
to  make  a  separate  composition  with  Gll- 
reath, without  endangering  the  plalntifTs 
ability  to  still  bold  Cauble  liable  to  pay  the 
balance  due.  It  must  be  remembered  that 
this  is  a  judgment  held  by  the  plaintiff 
against  Harris,  Gllreath,  and  Cauble.    So» 


therefore,  the  question  of  the  release  of  a 
surety  as  between  such  a  party  and  a  guar- 
antor need  not  be  considered.  This  excep- 
tion is  therefore  overruled. 

3.  We  do  not  think  the  circuit  Judge  erred 
in  holding  that  section  2841  of  the  Code 
of  Laws  authorized  Symmes  to  settle  with 
Gihreath.  and  still  hold  Cauble  Uable.  This 
provision  of  our  laws  was  passed  in  Decem- 
ber, 1883,  whereas,  the  guarantors  became 
such  on  the  12th  of  March,  1884,  and  was 
designed  to  afford  the  very  relief  extended 
to  Gllreath  without  impairing  Symmes' 
rights  as  to  the  balance  of  his  debt,  so  far 
as  Oiuble  is  concerned.  The  text  of  tills 
section  Is  aB  follows:  *'Sec.  2841.  Any 
joint  debtor  may  make  a  separate  composi- 
tion with  his  creditor  as  prescribed  in  this 
seotlpn.  Such  a  composition  shall  discliarg« 
the  debtor  making  it,  and  blm  only.  The 
creditor  must  execute  to  the  compounding 
debtor  a  release  of  the  indebtedness  or 
other  Instrument  exonerating  blm  there- 
from. •  •  ••'  It  seems  to  us  that  this 
section  covers  the  issue  here.  This  excep- 
tion must  be  overruled. 

4.  We  do  not  think  that  the  composition 
with  Gllreath  operated  to  discharge  Cauble. 
We  do  not  pass  upon  the  rights  of  Cauble 
and  Gllreath  as  between  themselveto,  and 
not  in  this  suit,  and  not  in  connection  with 
the  rights  of  the  plaintiff.  We  tberefore 
overrule  this  exception. 

6,  6.  We  do  not  think  that  the  judge  erred 
as  pointed  out  in  these  two  exceptions,  for 
we  have  just  held  that  in  this  action  the 
suretyship  of  Gllreath,  so  far  as  tbe  rlgbU 
of  Symmes  are  concerned,  has  no  effect 
These  two  exceptions  are  overruled. 

7.  We  do  not  think  that  the  circuit  judge 
erred  as  here  complained  of.  What  Cauble's 
rights  may  be  as  to  Gllreath  we  do  not  here 
venture  to  express  an  opinion.  We  only  in- 
tend to  adjudicate  the  rights  of  Symmes. 
Therefore  we  overrule  this  exception. 

It  is  the  judgment  of  this  court  tliat  the 
judgment  of  the  circuit  court  be,  and  tt  is 
hereby,  affirmed. 


W.  Va.)       STATE  ▼.  ST.  MARTS  FBANCO-AMIIEICAN  PBTEOLBUM  CO. 
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STATE  ▼.  ST.  MARY'S  FRANCO-AMERI- 
CAN PETROLEUM  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
June  27,  1905.) 

CoNsnTmioziAi*  Law— Fbocess— Sbbvick  on 

CoBPOKATioivs— Liberty  to  Contbagt. 
That  provision  of  chapter  39,  p.  401,  Acts 
1905,  requiring  the  corporations  specified  to 
appoint  the  Auditor  as  attorney  to  accept  serv- 
ice of  process  and  notice,  is  not  anconstitu- 
tional. 

Sanders,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Application  by  the  state  for  writ  of  man- 
damus to  the  St  Mary's  Franco- American  Pe- 
troleum Company.    Writ  awarded. 

Clark  W.  May,  Frank  Lively,  Frank  W. 
Nesbitt,  and  Brown,  Jackson  &  Knight,  for 
petitioner.  L.  B.  McWborter  and  Chilton, 
McCorkle  &  Chilton,  for  respondent 

BRANNON,  P.  By  chapter  89,  p.  401,  Acts 
1905,  the  State  Auditor  was  constituted  the 
attorney  in  fact  for  every  foreign  corporation 
doing  business  In  tills  state  and  for  evory 
nonresident  domestic  corporation,  and  every 
such  corporation  is  required,  by  power  of 
attorney  duly  executed  by  It,  to  appoint  the 
Auditor  its  attorney  in  fact  to  accept  service 
of  process  and  notice  In  this  state  for  it, 
and  by  the  same  Instrument  to  declare  Its 
consent  that  service  of  any  process  or  notice 
in  this  state  on  said  attorn^,  or  his  accept- 
ing, shall  be  equivalent  to,  and  shall  be,  due 
and  legal  service  upon  the  corporation.  The 
act  requires  the  corporation  to  pay  yearly  $10 
to  the  Auditor  for  acting,  to  be  turned  Into 
the  treasury  by  him.  The  defendant  re- 
fusing to  execute  such  power  of  attorney, 
the  state  asks  a  mandamus  to  compel  it  to 
do  so. 

The  corporation  asserts  that  no  duty  rests 
upon  it  by  reason  of  said  act,  because  it  is 
unconstitutional.  The  corporation  says  that 
the  act  denies  It  freedom  of  contract  and 
freedom  of  choice  of  its  agent  compels  It  to 
pay  money,  and  deprives  It  of  property  with- 
out due  process  of  law,  contrary  to  both  the 
state  and  federal  Constitutions.  We  cannot 
concede  this.  We  shall  not  discuss  the  gen- 
eral power  of  a  state  over  corporations  taking 
charters  under  It  or  foreign  corporations  com- 
ing to  the  state  by  its  grace  to  do  business 
in  it  It  might  be  plausibly  said  that,  a  for- 
eign corporation  or  a  nonresident  domestic 
corporation  having  no  office  or  officers  in 
the  state,  the  state,  under  power  to  regulate 
corporations,  and  particularly  to  see  to  it  that 
judicial  process  to  answer  suits  by  proper 
means  be  made  available,  has  the  power  as- 
sumed in  the  statute.  It  is  a  duty,  and  must 
be  a  legitimate  power,  that  the  state  render 
effective  the  Jurisdiction  of  its  courts  against 
corporations  accepting  its  charter  and  doing 
business  in  the  state,  or  chartered  by  another 
state  and  doing  business  in  the  state,  but 
having,  perhaps,  no  officer  to  be  readily  found 
in  the  state.  We  can  see  how  often  the  sery- 
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ice  of  process,  without  which  court  procedure 
would  be  Ineffectual  and  not  due  process,  may 
be  delayed,  or  be  Inconvenient,  or  be  frus- 
trated ;  and  we  can  see  hqw  the  state  must 
have  wide  power  in  such  ease  to  secure  serv- 
ice of  the  process  of  its  courts,  so  its  legis- 
lation do  not  deprive  of  the  just  right  of  the 
corporation.  It  ought  to  answer  suitors  in 
the  courts.  If  the  state  deprives  the  cor- 
poration of  an  essential  right,  Its  action 
would  not  be  held  good«  But  what  right 
does  this  act  take  away?  If  the  Audi- 
tor were  clothed  with  discretion  to  do  an  act 
harmful  to  the  corporation,  complaint  might 
be  justly  made;  but  the  Auditor  does  nothing 
but  acc^t  service,  a  mere  ministerial  act 
He  does  not  confess  judgment  nor  does  he 
do  any  discretionary  act.  Doubtless,  if  he 
fail  to  warn  his  corporation  of  the  suit,  he 
would  be  liable  on  his  bond,  just  as  to  any 
person  for  failure  to  perform  a  legal  duty. 
Before  the  act  of  1905,  the  Code  required  a 
corporation  to  appoint  such  attorney.  This 
act  changes  this  so  far  as  to  make  the  Audi- 
tor such  attorney,  thus  taking  from  it  the 
choice  of  person,  sometimes  a  valuable  right, 
but  in  this  Instance  not  so.  But  whether, 
but  for  section  8,  c.  53,  Code  1899,  this  act 
would  be  valid,  we  need  not,  do  not,  say. 
That  section  reads  thus :  '*Where  the  Legis- 
lature has  the  right  to  alter  or  repeal  the 
charter  or  certificate  of  incorporation  here- 
tofore granted  to  any  joint-stock  company, 
or  to  alter  or  repeal  any  law  relating  to  such 
company,  nothing  contained  in  this  chapter 
shall  be  construed  to  surrender  or  impair 
such  right  And  the  right  is  hereby  reserved 
to  the  Legislature  to  alter  any  charter  or  cer- 
tificate of  incorporation  hereafter  granted  to 
a  joint-stock  company,  and  to  alter  or  repeal 
any  law  applicable  to  such  company."  When 
the  defendant  obtained  its  charter,  that  sec- 
tion was  in  force,  and  this  charter  is  subject 
to  it  Under  such  a  reservation  of  right, 
either  to  amend  a  charter  or  to  change  the 
law  regulating  It,  there  Is  no  limit  to  legisla- 
tive power.  It  even  Includes  right  of  repeal. 
In  this  instance  the  state  has  simply  amended 
the  law  as  to  the  appointment  of  an  agent; 
has  only  made  a  public  officer  attorney,  so 
that  there  be  one  particular  person,  at  a  fixed 
place,  always  to  be  found,  and  known  to 
nil  to  be  the  attorney,  dispensing  with  the 
inconvenience  and  uncertainty  of  ascertaining 
persons  for  service.  7  Am.  &  Bng.  Enc.  Lr 
(2d  Ed.)  671;  Citizens*  Bank  v.  Owensboro, 
173  U.  S.  636,  19  Sup.  Ct  571,  43  L.  Ed.  840, 
and  other  cases  cited  in  Brannon's  Four- 
teenth Amendment  365.  When  a  charter 
issues  under  such  law,  the  state  has  this 
right  of  amendment  of  the  law  in  force  be- 
fore the  charter.  It  is  a  condition  of  the 
charter  as  fully  as  if  that  right  were  in  words 
in  the  charter.  The  law  inserts  or  reads  it  into 
the  charter.  10  Cyc.  1087 ;  Cross  v.  Raihroad 
Co.,  35  W.  Va.  177, 12  S.  E.  1071.  If  the  corpora- 
tion  do  not  see  proper,  to  conform  to  it,  it  must 
discontinue  business,  as  the  Legislature  cannot 
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force  It  to  do  business  under  the  change. 
Yeaton  v.  Bank,  21  Grat  593.  It  cannot  be 
said  that  the  fourteenth  amendment  is  violat- 
ed because  the  act  discriminates,  requiring 
certain  corporations,  and  not  others,  to  sl]^ 
point  the  Auditor.  As  to  domestic  corpora- 
tions having  offices  and  officers  in  the  state  on 
whom  service  of  process  can  be  had,  there  is 
not  need  of  such  a  statute;  but  ajs  to  those 
not  so  situated  there  is  need.  The  classi- 
fication is  based  on  the  reason  of  their  being 
differently  circumstanced,  and  this  justifies 
such  discriminating  classification.  Copper 
Co.  ▼.  Scherr.  50  W.  Va.  533,  40  S.  B.  514; 
Magoun  v.  Illinois,  170  U.  S.  283,  18  Sup.  Ct 
594,  42  L.  Bd.  1037.  As  to  the  exaction  of  $10 
for  the  service  of  the  Auditor,  if  his  ap- 
pointment is  valid,  this  feature  cannot  ren- 
der the  statute  invalid  as  taking  property 
without  due  process.  The  Auditor  is  paid 
by  the  state,  and  the  state,  by  its  officer,  ren- 
ders valuable  service  to  the  corporation. 
South  Carolina  instituted  a  commission  for 
regulation  of  railroads,  and  required  the 
company  to  pay  salaries  of  Its  members,  on 
the  theory  that  the  state  had  power  of  reg- 
ulation and  the  service  redounded  to  the 
benefit  of  the  railroad  company.  The  act 
was  held  not  to  violate  the  fourteenth  amend- 
ment, either  as  taking  property  without  due 
process  of  law  or  as  denying  the  company 
the  equal  protection  of  the  law.  Charlotte 
Co.  V.  Gibbes,  142  U.  &,  886,  12  Sup.  Ct  255, 
85  L.  Ed.  1051.  To  the  same  effect,  People 
V.  Squire.  145  U.  S.  175.  12  Sup.  Ct  880.  36 
L.  Ed.  666.  That  feature  of  the  act  provid- 
ing that  the  corporation  shall  not  be  required 
to  pay  any  fee  to  any  one  who  may  have 
been  before  appointed  such  attorney  was 
mentioned  in  oral  argument  as  violating  the 
Constitution  in  impairing  the  obligation  of 
a  contract.  That  does  not  arise  in  this  case. 
It  is  a  matter  between  diflTerent  persons. 
Further,  that  is  a  provision  separable  from 
the  clause  requiring  the  corporation  to  ap- 
point the  Auditor,  and.  if  unconstitutional, 
would  not  touch  or  Infect  that  provision.  26 
Am.  &  Eng.  Enc  L.  (2d  Ed.)  570. 

SANDERS,  J.  (dissenting).  I  cannot  con- 
cur in  holding  that  chapter  39,  p.  401,  Acts 
1905,  wherein  It  requires  nonresident  domes- 
tic corporations  to  appoint  the  Auditor  at- 
torney in  fact  to  accept  service  of  process 
and  notice,  is  constitutional.  The  defendant 
here  was  organized  and  now  exists  by  vir- 
tue of  a  charter  issued  to  it  by  the  Secretary 
of  State  on  the  18th  day  of  January.  1902; 
and  on  the  17th  day  of  February,  1902,  by 
power  of  attorney  duly  executed,  filed,  and 
recorded,  as  provided  by  section  24,  c.  54, 
of  the  Code  of  1899,  it  appointed  Wm.  M.  O. 
Dawson,  a  resident  of  the  county  of  Kana- 
wha, in  this  state,  its  attorney  in  fact  to  ac- 
cept service  of  process  and  notice  In  its 
behalf  and  as  a  person  upon  whom  service 
might  be  had.  There  is  no  complaint  that 
the  defendant  did  not  fully  comply  with  the 
statute  as  it  existed  prior  to  the  passage  of 


chapter  39,  p.  401.  Acts  1905;  but  it  is  the 
provisions  of  this  act  It  is  alleged  to  have 
violated,  and  application  is  made  to  this 
court  for  a  writ  of  mandamus  to  enforce 
compliance  therewith.  The  defendant  con- 
tests the  right  of  the  state  to  compel  it  to 
comply  with  the  provisions  of  chapter  39. 
and  urges  as  the  reason  why  it  should  not 
be  compelled  to  do  so  that  it  is  in  violation 
of  both  the  federal  and  state  (!k>nstitutions, 
in  this:  That  it  deprives  it  of  the  liberty 
to  contract  and  select  its  own  attorneys  and 
agents,  and  that  it  is  calculated  to  deprive 
and  may  deprive  corporations  of  their  prop- 
erty without  due  process  of  law.  The  law, 
prior  to  the  passage  of  this  act,  was  entirely 
adequate  to  make  process  available  against 
foreign  and  nonresident  domestic  corpo- 
rations, and  completely  protected  suitors 
against  such  c<NiK>ration8  by  providing  for 
the  appointment  of  an  attorney  in  fact  to 
accept  service  of  process,  etc.,  and  by  re- 
quiring the  power  of  attorney  by  which  the 
appointment  was  made  to  be  recorded;  and 
just  what  called  for  the  passage  of  chapter 
39  is  difficult  to  determine,  unless  it  was  for 
the  purpose  of  Increasing  the  state's  reve- 
nues. It  does  not  afford  any  additional  or 
more  efficacious  means  of  serving  process 
than  existed  prior  to  its  enactment  There- 
fore the  act  under  consideration  could  be 
declared  unconstitutional  without  in  the  least 
impairing  the  rights  of  any  person  who  may 
desire  to  resort  to  the  courts  of  this  state 
for  the  enforcement  of  his  rights  against 
such  corporation. 

The  selection  by  a  corfMratlon  of  its  offi- 
cers and  agents  for  the  purpose  of  managing 
and  conducting  its  business,  of  all  kinds 
whatsoever,  is  the  highest  and  most  im- 
portant right  which  can  be  exercised  by  It, 
because  its  business  Is  conducted  solely  by 
its  officers  and  agents;  and  under  the  provi- 
sions of  the  act  in  question  the  defendant  Is 
deprived  of  this  paramount  right,  and  In- 
stead thereof  the  state  has  imposed  upon  It 
the  duty  of  selecting  the  State  Auditor  as 
such  agent  The  right  to  have  notice  of 
suit  brought  against  it  is  an  exceedingly  im- 
portant right — so  important  that  it  should 
have  the  right  of  selecting  its  own  agents 
for  this  purpose.  It  should  be  left  to  the 
corporation  to  determine  whether  or  not  the 
agent  is  competent  to  transact  the  business, 
and  one  in  whom  it  would  repose  so  im- 
portant a  trust;  and  to  deny  it  this  right  is 
to  clearly  invade  that  constitutional  provision 
that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law.  When  the  state  selects  one  of  its  offi- 
cers and  compels  his  appointment  as  attor- 
ney in  fact  for  the  corporation,  any  judgment 
obtained  against  such  corporation  under  a 
service  upon  such  agent  is  not  a  Judgment 
obtained  by  due  process  of  law.  Judge 
BRANNON,  in  delivering  the  opinion  of  the 
court  says:  'If  the  state  deprive  the  cor- 
poration   of   an   essential   right,    its   action 
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would  not  be  held  good.*'  In  determining  i 
the  rights  of  a  corporation,  I  fail  to  see  what 
right  or  power  is  more  essential  to  the  suc- 
cessful management  and  safety  of  its  busi- 
ness than  the  selection  of  its  agents  and  senr- 
ants,  and  especially  in  the  selection  of  an 
agent  to  accept  service  of  process  for  it,  or 
upon  whom  service  of  process  may  be 
had  in  any  suit  which  may  be  filed  against 
it.  A  failure  to  notify  a  corporation  of  a 
suit  pending  against  it  may  mean  absolute 
destruction  to  the  corporation,  without  reme- 
dy. If  the  act  in  question  is  constitutional, 
and  the  state  has  the  power  to  select  an 
agent  to  accept  service  of  process,  then 
where  does  such  power  end?  Would  It  not 
have  the  power  to  select  any  other  officer  or 
agent  of  the  company?  If  the  corporation 
can  be  deprived  of  the  agent  of  its  own 
choosing  in  one  instance,  why  cannot  the 
state  deprive  it  of  the  selection  of  all  its 
agents?  There  is  as  much  reason  to  say  that 
the  state  can  appoint  all  as  to  say  it  can 
appoint  one.  There  is  no  public  necessity 
for  the  appointment  of  an  agent  to  receive 
jservice  of  process  until  after  the  right  of 
selection  has  first  been  given  to  the  corpora- 
tion and  it  fails  or  refuses  to  exercise  it 
What  remedy  Is  given  the  corporation,  where 
the  Auditor  fails  to  notify  It  of  any  suit 
brought  against  it?  Judge  BRANNON  says: 
"Doubtless,  if  the  Auditor  fails  to  warn  the 
corporation  of  the  suit,  he  would  be  liable 
on  his  official  bond/'  I  know  of  no  law  that 
fixes  any  such  liability  on  the  Auditor.  The 
act  in  question  does  not  do  so.  While  it  is 
true  he  is  a  state  official,  yet  he  is  not  a 
state  official  when  acting  as  attorney  In  fact 
for  the  corporation.  The  corporation  is  re- 
quired to  appoint  him  as  its  agent,  and  in 
this  respect  he  is  not  the  agent  of  the  state 
nor  acting  for  the  state.  But,  suppose  he 
could  be  held  liable  on  his  bond;  the  penalty 
of  it,  as  fixed  by  statute,  is  $20,000.  Is  this 
adequate  to  meet  any  such  liabilities  as  may 
arise  by  reason  of  his  failure  to  perform  his 
duties  In  this  respect?  In  what  way  can  it 
be  determined?  The  statute  does  not  con- 
template that  the  Auditor's  bond  is  taken  to 
cover  any  such  liability. 

None  of  the  authorities  cited  by  the  at- 
torney for  the  state  apply  to  this  case.  They 
refer  to  foreign  corporations  entirely,  and 
in  Bome  of  the  cases  the  power  of  selection 
is  first  given  to  the  corporation,  with  the 
provision  that,  if  it  fall  to  make  the  appoint- 
ment, service  may  be  had  upon  some  state 
official,  while  in  the  other  cases  it  is  held 
that  a  foreign  corporation  can  exercise  the 
right  to  do  business  in  a  state  only  by  comity, 
or  as  an  act  of  grace  on  the  part  of  the  state, 
and  the  condition  upon  which  the  power  is 
extended  goes  with  it,  and  cannot  be  sepa- 
rated from  it,  80  that,  if  the  privilege  is  en- 
joyed, the  condition  must  be  performed,  and 
all  corporations  referred  to  in  these  cases 
were  permitted  to  do  business  in  the  state 
upon  the  express  condition  that  they  appoint 


a  certain  person  to  accept  service  of  process, 
etc.  The  case  of  Fisher  v.  Traders'  Mutual 
Life  Ins.  CJo.  (N.  C.)  48  S.  E.  667,  is  at- 
tempted to  be  applied  here.  It  has  no  ap- 
plication, because  it  gives  the  corporation . 
first  the  power  to  select  its  own  agent,  and 
provides  that,  if  it  falls  to  make  the  selec- 
tion, process  may  be  served  on  the  secretary 
of  the  corporation  commission.  No  such 
right  was  extended  to  this  defendant  If  so, 
it  would  have  no  just  ground  of  complaint, 
and  doubtless  would  not  be  complaining. 
And  upon  an  examination  of  all  the  author- 
ities cited  by  counsel  for  the  state  it  will 
be  found  that  they  do  not  support  the  state's 
contention.  The  state  should  have  the  right 
to  require  nonresident  domestic  corporations 
to  appoint  an  agent  or  representative  in  the 
state  to  receive  service  of  process  and  no- 
tices in  legal  proceedings  instituted  against 
them,  and  to  provide,  upon  their  failure  to 
make  such  appointment,  that  service  may 
be  had  upon  a  public  official  designated  for 
that  purpose,  or  in  some  other  prescribed 
way.  But  the  state  has  no  power  to  compel 
a  nonresident  domestic  corporation  to  ap- 
point any  particular  officer  or  person  as  its 
agent  to  accept  service  of  process,  etc.,  un- 
til it  has  been  given  the  right  to  select  some 
one  of  its  own  choosing,  and  a  failure  up- 
on its  part  to  do  so.  "Judgment  against  cor- 
poration on  leaving  summons  with  recorder 
of  deeds,  though  authorized  by  statute,  is 
not  by  due  process  under  the  fourteenth 
amendment"  Brannon's  Fourteenth  Amend- 
ment 263.  And  the  author  cites  Plnney  v. 
Providence  C5o.  (Wis.)  82  N.  W.  308,  50  L. 
R.  A.  577,  80  Am.  St  Rep.  41,  which  decides 
that  a  statute  authorizing  service  of  process 
on  a  corporation  by  leaving  a  copy  of  such 
process  with  the  register  of  deeds  is  uncon- 
stitutional, as  in  violation  of  the  Constitu- 
tion of  the  United  States,  declaring  that 
no  state  shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law.  There  are  much  stronger  reasons  for 
holding  in  this  case  that  chapter  39  is  uncon- 
stitutional than  there  were'  for  holding  un- 
constitutional the  act  in  the  case  just  cited ; 
for  by  the  Wisconsin  statute  It  was  required 
that  on  or  before  October  1,  1898,  the  cor- 
poration file  in  the  office  of  the  register  of 
deeds  a  list  of  the  names  of  its  officers  there- 
in mentioned  on  whom  service  of  process, 
notices,  or  orders  might  be  made,  as  provided 
by  another  section  of  the  statute,  and  pro- 
vided, further,  that  in  all  cases  where  such 
list  of  officers  was  not  filed  as  aforesaid 
service  of  all  legal  process,  notices,  or  other 
legal  proceedings  might  be  lawfully  and 
effectually  made  upon  any  such  corporation 
by  giving  to  and  leaving  with  said  register 
of  deeds  true  copies  of  such  legal  process, 
orders,  notices,  or  proceedings,  in  which 
case  service  so  made  should  be  valid. 

Then,  again,  the  defendant  is  required  by 
this  act  to  pay  to  the  Auditor,  as  its  attorney, 
the  stipulated  sum  of  $10  for  his  services. 
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Not  only  Is  the  right  to  select  its  own  agent 
taken  away  from  the-  corporation,  but  It  is 
deprived  of  the  liberty  to  contract  with  Its 
agent  as  to  the  compensation  which  such 
agent  Is  to  receive  for  his  services.  Judge 
BRANNON  says:  "The  Auditor  is  paid  by 
the  state,  and  the  state,  by  Its  officer,  renders 
valuable  service  to  the  corporation."  This 
may  be  true ;  but  still  it  is  no  reason  why  the 
defendant  can  be  .deprived  of  the  liberty  to 
contract,  as  guarantied  to  it  by  the  CJon- 
stltution.  In  Brannon's  Fourteenth  Amend- 
ment, p.  110,  the  author  says:  "But  what 
does  the  word  'liberty'  mean  in  American 
Constitutions?  This  is  the  test  question 
here,  for  it  means  in  the  fourteenth  amend- 
ment just  what  it  means  In  the  state  Con- 
stitution. It  means  personal  liberty.  This 
includes  more  than  mere  exemption  from 
imprisonment  I  should  say  that  it  means 
exemption  or  Immunity  from  unlawful  Im- 
prisonment or  detention  of  the  body;  free- 
dom to  go  or  come  on  lawful  business  or 
pleasure,  commonly  called  the  right  of  loco- 
motion; the  right  to  acquire,  hold,  and  con- 
vey property;  the  right  to  make  contracts 
and  to  labor  in  any  lawful  calling  to  earn 
a  living,"  etc.  In  State  v.  Peel  Splint  Coal 
Co.,  36  W.  Va.  856,  15  S.  E.  1018,  17  L.  R. 
A.  885,  Judge  Brannon,  in  delivering  the 
opinion  of  the  court,  says:  "The  word  'lib- 
erty,' as  here  used,  does  not  mean  simply 
exemption  from  bodily  imprisonment,  but 
liberty  and  freedom  to  engage  in  lawful 
business,  to  make  lawful  contracts  therein, 
to  the  end  of  earning  a  livelihood  for  self 
and  family,  and  of  acquiring  and  enjoying 
property,  and  of  obtaining  happiness.  The 
right  to  contract  and  be  contracted  with  is 
indispensable  to  these  indispensable  objects. 
♦  •  •  Vain  would  be  the  pursuit  of  hap- 
piness if  the  right  of  contract  necessary  to 
secure  the  bread  of  life  and  raiment  and 
home  be  taken  away.  Scarcely  any  of  the 
great  cardinal  rights  are  more  universally 
recognized  and  vindicated  under  our  system 
— indeed,  under ,  all  civilized  governments 
— than  this  right  of  contract."  I  fully  con- 
cur with  the  court  in  construing  this  con- 
stitutional provision  and  defining  the  word 
"liberty"  as  embracing  the  right  to  contract 
and  be  contracted  with;  and,  if  this  is  the 
proper  construction,  then  It  seems  to  me  that 
no  argument  Is  necessary  to  show  that  the 
act  in  question  is  unconstitutional,  because 
it  deprives  the  defendant  of  its  right  to 
contract  with  its  agent. 

The  validity  of  the  act  in  question  is 
upheld  by  the  court  by  virtue  of  section  8,  c. 
53,  Code  1899;  for  Judge  BRANNON,  speaking 
for  the  court,  says:  "But  for  said  section  8, 
we  need  not,  do  not,  say  whether  or  not  the 
act  would  be  valid."  If  chapter  39,  p.  401, 
Acts  1905,  is  unconstitutional  but  for  said 
section  8,  I  fail  to  see  how  this  section  can 
rob  it  of  its  unconstitutional  features  and 
render  constitutional  an  unconstitutional  act. 
It  is  true  the  state,  in  said  section  8,  reserved 


the  power  to  alter  any  charter  or  certificate- 
of  incorporation,  and  to  alter  or  repeal  any 
law  applicable  to  a  joint-8to(A[  company. 
This  is  a  legislative,  and  not  a  constitutional, 
reservation;  and,  while  the  state  has  reserved 
such  powers,  yet  it  cannot  reserve  to  itself 
the  right  to  pass  an  act  in  derogation  of  the 
Constitution*  Therefore  section  8,  c.  53,  Code 
1899,  cannot  relieve  the  act  in  question  of 
its  unconstitutional  features.  Mr.  Justice 
Cooley,  in  Detroit  v.  Howell  Plank  Road  Co., 
43  Mich.  140,  5  N.  W.  275,  speaking  of  the 
provision  of  the  Constitution  of  the  United 
States  which  forbids  the  impairment  of 
obligations  of  contracts,  says  that,  but  for 
this  provision,  "the  power  to  amend  and 
repeal  corporate  charters  would  be  ample 
without  being  expressly  reserved.  The  reser- 
vation of  the  right  leaves  the  state  where 
any  sovereignty  would  be,  if  unrestrained  by 
express  constitutional  limitations  and  with 
the  powers  it  would  then  possess.  It  might 
therefore  do  what  it  would  be  admissible  for 
any  constitutional  government  to  do  when  not 
thus  restrained;  but  it  could  not  do  what 
would  be  inconsistent  with  constitutional 
principles."  In  Citizens'  Bank  v.  Owens- 
boro,  173  U.  8.  636,  19  Sup.  Ct  571,  43  L.  Ed. 
840,  and  many  other  cases,  it  is  said,  in 
upholding  the  reserved  powers  to  alter  of 
repeal  the  charter  of  a  corporation,  that 
under  such  reservation  the  Legislature  may 
exercise  the  right  without  impairing  the 
obligation  of  the  contract  This  is  because  the 
reservation  qualifies  the  grant,  and,  whenever 
the  Legislature  exercises  the  power  which 
it  has  expressly  reserved,  it  does  not  impair 
the  obligation  of  its  contract,  because  it  is  a 
part  of  the  contract  that  it  shall  be  at  liberty 
to  exercise  that  power.  It  is  not  claimed 
that  chapter  39  is  invalid  because  it  impairs 
the  obligation  of  a  contract,  but  because  it 
is  in  conflict  with  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States. 
The  state  cannot  reserve  unto  itself  the 
power  to  pass  an  unconstitutional  act  What- 
ever power  the  state  may  possess  over  cor- 
porations in  their  creation,  or  in  passing  or 
amending  the  laws  under  which  they  are 
formed,  it  cannot  withdraw  from  them  the 
guaranties  of  the  federal  Constitution. 

The  object  of  the  reservation,  in  whatever 
form  expressed,  was  to  preserve  to  the  state 
control  over  the  corporate  franchise,  rights, 
and  privileges  which  In  her  sovereign  or 
legislative  capacity  she  had  called  into^ 
existence;  in  other  words,  to  enable  her  to 
annul  or  modify  that  which  she  had  created. 
It  was  not  its  object  to  interfere  with  con- 
tracts which  the  corporation,  when  once 
created,  might  make,  nor  with  the  property 
which  It  might  acquire.  With  respect  to 
everything  else,  it  gives  no  power  that  the 
state  would  not  have  had  without  it  The 
artificial  body  created  by  the  Legislature  is 
composed  of  natural  persons  who  have 
combined  their  property  to  obtain  an  object 
beyond  their  Individuai  resourcest  and  who 
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are  dearly  entitled,  under  the  gnaranties 
of  the  Constitution,  to  be  secured  in  the 
possession  and  use  of  their  property  thus 
held,  with  the  liberty  to  contract  in  regard 
thereto,  as  before  they  had  associated  them- 
selves together.  Mr.  Justice  Field  says: 
"Whatever  the  state  may  do  with  the  crea- 
tions of  its  own  will,  it  must  do  in  subordi- 
nation to  the  inhibitions  of  the  federal 
Oonstltutlon.  It  may  confer  by  its  general 
laws  upon  corporations  certain  capacities  of 
doing  business  and  of  having  peri>etual  succes- 
sion in  its  members.  It  may  make  its  grant 
in  these  respects  revocable  at  pleasure.  It 
may  make  it  subject  to  modifications.  It 
may  impose  conditions  upon  its  use  and  re- 
serve the  power  to  change  these  at  will. 
But  whatever  property  the  corporation  ac- 
quires in  the  exercise  of  these  capacities 
conferred  it  holds  under  the  same  guaranties 
which  protect  the  property  of  individuals 
from  spoliation.  It  cannot  be  taken  for  pub- 
lic use  without  compensation.  It  cannot  be 
taken  without  due  process  of  law.  Nor  can 
it  be  subjected  to  burdens  different  from 
those  laid  upon  the  property  of  individuals 
under  like  circumstances." 

For  the  foregoing  reasons,  I  would  refuse 
the  writ 

(68  W.  Va.  W) 

WALLACE  et  ux.  v.  DOUGLAS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  16,  1905.) 

1.  Sale— Wabranty— BuBDEN  or  Peoop. 

As  a  general  rule,  the  burden  of  proof  rests 
on  the  buyer,  who  sets  up  a  warranty  of  quality 
or  soundness  in  the  sale  of  personal  property, 
to  establish  the  fact  that  the  warranty  was 
made  and  that  a  breach  of  it  has  occurred. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  H  1258-1260.] 

2.  APFBAIr-RSVIXW--QnB8TI0178  OF  FACT. 

A  decree  determining  a  question  of  fact  will 
be  reversed  upon  an  appeal,  where  it  clearly  ap- 
pears that  such  decree  is  against  the  weight 
and  preponderance  of  the  evidence,  but  not 
where  the  evidence  is  of  such  conflicting  and 
doubtful  character  that  different  minds  and 
different  judges,  equally  fair,  might  reasonably 
arrive  at  different  conclusions  from  such  evi- 
dence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3» 
Cent.  Dig.  Appeal  and  Error,  i$  3979-3992.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Putnam  County. 

Bill  by  C.  L.  Wallace  and  wife  against 
Oscar  Douglas  and  another.  Decree  for 
plaintiffs,  and  defendant  Oscar  Douglas  ap- 
peals.   Reversed. 

a  B3.  Hogg,  W.  li.  Hlggins,  and  John  B. 
Beller,  for  appellant  Bowyer  &  Qrden,  for 
appellees. 

COX,  J.  In  June,  1899,  Charles  L.  Wal- 
lace purchased  by  parol  contract  from  Oscar 
Douglas  a  secondhand  and  well-worn  traction 
engine  and  boiler  at  the  price  of  $280,  to  be 
paid  in  4  equal  payments,  in  6,  12,  18,  and 
24  months,  with  Interest,  for  which  Wallace 


and  his  wife,  lYances,  executed  their  notes, 
secured  by  a  deed  of  trust  bearing  date  the 
10th  day  of  June,  1899,  on  the  engine  and 
boiler  purchased  and  on  a  tract  of  land  own- 
ed by  the  wife.  Default  having  been  made 
In  the  payment  of  some  of  the  notes,  Perry 
Buxton,  the  trustee  named  in  the  deed  of 
trust,  upon  request  of  Douglas,  gave  notice 
of  sale  of  the  trust  property,  and  was  about 
to  make  sale  thereof,  when  Charles  L.  Wal- 
lace and  his  wife,  Frances  B.  Wallace,  filed 
their  bill  in  equity  in  this  cause  against 
Douglas  and  Buxton,  trustee,  alleging  the 
foregoing  facts,  and,  in  addition,  substan- 
tially the  following:  That  the  purchase  of 
the  engine  and  boiler  was  made  by  Wallace 
from  Douglas,  relying  upon  certain  represen- 
tations and  promises  made  by  the  latter  as 
to  the  quality  and  soundness  of  the  engine 
and  boiler,  constituting  a  warranty  on  his 
part  to  the  effect  that  said  engine  and  boiler 
were  all  right  and  as  good  as  new,  and,  if 
they  were  not  all  right  and  as  good  as  new, 
he  would  make  them  all  right  and  as  good 
as  new;  that  such  representations  and 
promises  were  repeated  to  the  wife  when  the 
notes  and  trust  deed  were  executed;  that  there 
was  a  breach  of  said  warranty ;  that  at  the 
time  it  was  made  the  said  engine  and  boiler 
were  imperfect,  out  of  repair,  and  would  not 
work  as  well  as  a  new  engine  and  boiler,  and 
were  not  as  good  as  new ;  that,  upon  the  dis- 
covery of  the  defective  and  unsound  condition 
of  the  engine  and  boiler,  the  plaintiff  C.  L. 
Wallace  gave  notice  in  writing  to  Douglas  of 
the  misrepresentation  of  the  engine,  and 
that  It  was  then  at  Frazler's  Landing,  subject 
to  his  order,  etc.;  and  praying  that  the 
sale  by  the  trustee  be  enjoined,  and  that 
defendant  Douglas  be  restrained  from  ne- 
gotiating and  transferring  said  notes,  and 
that  said  notes  be  canceled  and  delivered  to 
plaintiffs,  and  that  the  trust  deed  be  declar- 
ed null  and  void,  and  that  a  release  there- 
of be  directed.  Upon  this  bill  a  preliminary 
injunction  was  awarded,  and  Douglas  filed 
his  answer,  denying  the  representations, 
promises,  and  the  warranty,  to  which  answer 
there  was  a  general  replication.  Depositions 
were  taken  by  both  sides,  and  such  proceed- 
ings were  had  in  the  cause  that  upon  final 
hearing  a  decree  was  entered  perpetually 
enjoining  the  sale  under  the  trust,  except  as 
to  the  engine  and  boiler  in  controversy,  and 
restraining  Douglas  from  negotiating  the 
notes  and  canceling  the  same,  and  declaring 
the  trust  deed  null  and  void,  and  directing  it 
to  be  released.  From  this  decree,  defend- 
ant Douglas  appealed. 

The  first  question  presented  is  one  of  fact 
Was  the  sale  of  the  engine  and  boiler  made 
by  Douglas  with  the  warranty  alleged  in 
the  bill?  As  a  general  rule  the  burden  of 
proof  rests  on  the  buyer,  who  sets  up  the 
warranty,  to  establish  the  fact  that  it  was 
made  and  that  a  breach  of  it  has  occurred. 
Cook  V.  Tavener,  41  111.  App.  042;  Morris  v. 
Wibaux,  47   IlL  App.  630;  Cunningham   v. 
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Hall,  4  Allen  (Mass.)  268;  McKendry  y. 
Sinker,  1  Ind.  App.  263,  27  N.  E.  506.  This 
was  not  a  sale  by  sample.  The  burden  of 
proving  the  warranty  is  on  the  plaintiff. 
The  evidence  upon  the  question  of  warranty 
is  conflicting.  Charles  L.  Wallace  testified 
substantially  that  the  warranty  was  made 
by  Douglas  as  alleged  in  the  bill,  and  that  it 
was  relied  upon  by  him  In  the  purchase.  On 
his  direct  examination  C.  L.  Wallace  said 
that  his  son,  John  E.  Wallace,  was  present 
at  the  time  of  the  purchase.  On  cross-exam- 
ination he  said  that  there  was  no  one  present. 
His  son,  if  present,  was  not  called  as  a 
witness.  On  direct  examination  the  follow- 
ing question  was  propounded  to  O.  h.  Wal- 
lace :  "You  state  in  the  bill  your  wife,  Fran- 
ces E.  Wallace,  hesitated  about  signing  the 
same,  and  asked  Mr.  Douglas  about  the  boil- 
er and  engine.  What  did  she  say  to  Mr. 
Douglas,  and  what  did  he  say  in  reply?"  To 
which  he  answered:  "She  asked  him  all 
about  the  boiler,  and  he  claimed  that  the 
boiler  was  all  right  and  as  good  as  new ;  that 
he  did  not  want  her  to  take  out  the  boiler 
and  engine  for  people  to  say  that  they  had 
some  old  trap  or  another."  The  deed  of 
trust  and  notes  were  executed  at  the  home 
of  Mrs.  Ewers,  on  the  Frazier's  Landing  side 
of  the  river,  after  the  engine  and  boiler  had 
been  taken  across  the  river.  On  cross-exam- 
ination C.  L.  Wallace,  when  asked  what 
statements,  if  any,  were  made  to  him  or  his 
wife  which  caused  him  to  execute  the  notes 
and  deed  of  trust,  said:  "Mr.  Douglas 
might  have  made  statements  to  my  wife, 
but  he  never  to  me."  And  when  asked: 
"Were  you  present  all  the  time  that  your 
wife  and  Mr.  Douglas  were  together  on  that 
day  at  Mrs.  Ewers'?"  he  answered:  "No, 
sir.  I  was  in  the  store  most  of  the  time." 
The  plaintiff  Frances  E.  Wallace  testified 
that  Just  before  she  signed  the  notes  and  deed 
of  trust  Mr.  Douglas  told  her  that  he  had 
sold  Mr.  Wallace  an  engine  and  boiler,  and 
that  it  was  just  as  good  as  new,  and  that  he 
would  warrant  that  It  was  all  right  It 
will  be  observed  that  she  did  not  testify  to 
the  further  representation  alleged  to  the 
effect  that.  If  the  engine  and  boiler  were  not 
all  right  and  as  good  as  new,  Douglas  would 
make  them  all  right  and  as  good  as  new. 
The  evidence  of  George  Runnels  was  taken 
for  the  plaintiffs,  in  which  he  testified  to  a 
conversation  had  with  Douglas  as  to  the 
condition  of  this  engine  and  boiler  anterior 
to  the  sale  to  Wallace,  which  conversation, 
so  far  as  we  can  see,  has  no  connection  with 
the  sale  to  Wallace  and  is  not  material  In 
this  cause.  The  defendant  Douglas  in  his 
evidence  denied  substantially  that  he  ever 
made  any  of  the  representations  and  promises 
or  the  warranty  alleged  by  plaintiffs,  either 
to  Charles  L.  Wallace  or  to  his  wife,  Frances 
B.   Wallace. 

The  evidence  of  A.  P.  Click  was  taken 
on  behalf  of  the  defendants.  Click  was  call- 
ed to  repair  the  engine  after  the  contract  of 
sale  had  been  made  and  before  the  engine 


was  delivered.  Douglas  testified  that  Clicfi. 
was  called  as  a  witness  to  the  contract. 
C.  L.  Wallace  testified  in  effect  that  Click 
was  called  as  a  witness  only  to  that  part 
of  the  contract  indicating  the  place  of  deliv- 
ery. We  quote  from  Click's  evidence  as  fol- 
lows :  "Q.  You  may  state  what,  if  anything, 
you  may  know  regarding  a  contract  between 
C.  L.  Wallace  and  Oscar  Douglas  in  respect 
to  an  engine  and  boiler  made  in  June,  1899? 
A.  Mr.  Wallace  came  to  my  place;  wanted 
me  to  come  to  Mr.  Douglas.  He  said  he 
had  partly  contracted  for  that  engine  of 
Mr.  Douglas,  and  he  wanted  me  to  come  In 
and  fetch  my  tools  and  help  repair  the 
engine.  1  went  and  worked  a  day  or  so — 
got  up  Bteam;  and  this  bracket  and  bolts 
they  talked  so  much  about  wouldn't  work 
satisfactorily  for  Mr.  Wallace,  so  he  said 
he  wouldn't  receive  the  engine  till  he  got 
the  other  necessary  repairs.  We  got  the 
new  bracket  then,  put  it  on  with  new  bolts 
In  babbitted  up  boxes,  cleaned  It  up,  put 
water  in  and  raised  steam,  run  it  around 
over  the  yard  there.  Everything  seemed  to 
be  all  right.  Mr.  Douglas  then  asked  Mr. 
Wallace  what  he  thought  about  it,  and  he 
seemed  to  think  It  was  all  right,  except  one 
casting  that  they  hadn't  got  yet  Mr.  Doug- 
las says,  'You  take  the  engine  and  go  to 
work  with  It,  and  I  will  get  the  other  cast- 
ing for  you,'  and  he  agreed  to  do  that  That 
is  all  I  know  about  It  Q.  Yon  may  state 
whether  or  not  you  were  called  by  Mr. 
Douglas  or  Mn  Wallace  in  the  presence  of 
each  other  about  that  time  as  a  witness 
to  the  contract  A.  Yes,  sir;  I  was.  Q. 
You  may  state  which  of  them  called  yoo, 
and  what  was  stated  as  the  contract,  and 
by  whom.  A.  Mr.  Douglas,  I  believe,  called 
me.  The  contract  was,  Mr.  Wallace  was 
to  receive  the  engine  as  It  was ;  Mr.  Douglas 
to  get  the  missing  casting,  put  it  on  the 
boat  for  him;  was  to  pay  in  4  notes,  6^ 
12,  18  and  24  months,  $280,  secured  by  a 
deed  of  trust  on  real  estate."  The  evidence 
of  James  R.  Ewers  was  taken  on  behalf 
of  the  defendants.  We  quote  from  his  evi- 
dence as  follows:  "Q.  Plaintiffs  in  their 
bill  state  that  at  the  time  of  the  signing 
of  said  note  and  trust  deed  Frances  E. 
Wallace,  one  of  the  plaintiffs,  hesitated 
about  doing  the  same,  and  would  not  do 
so  until  she  asked  and  inquired  of  the  said 
Oscar  Douglas  if  the  said  engine  and  boiler 
were  all  right  and  said  Douglas  then  and 
there,  and  before  she  executed  said  notes 
and  deed  of  trust  answered  her  and  said 
that  'they  were  all  right,  and  that  he  would 
warrant  them  as  good  as  new.'  You  may 
state  what  you  know  about  this.  A.  Well, 
there  was  no  hesitancy  on  her  part  in  sign- 
ing said  deed  of  trust  and  if  such  a  con- 
versation occurred  it  was  not  In  my  pres- 
ence." This  witness  further  testified  that 
he  did  the  writing  on  that  occasion,  and 
was  the  notary  who  took  the  acknowledg- 
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ment  of  Wallace  and  wife  to  the  deed  of 
trust 

From  the  whole  evidence  It  appears  that 
there  was  no  person  present  when  the  con- 
tract of  purchase  was  made  except  Charles 
Ij.  Wallace  and  Oscar  Douglas.  Wallace 
said  there  was,  and  Douglas  said  there  was 
not,  a  warranty.  The  evidence  of  Click, 
called  as  a  witness  to  the  contract,  sus- 
tained Douglas.  After  the  engine  and  boiler 
had  been  brought  across  the  river,  at  the 
time  the  notes  and  trust  deed  were  executed, 
Mrs.  Wallace  said  that  Douglas  represented 
that  he  had  sold  Wallace  the  boiler  and 
engine,  and  that  it  was  Just  as  good  as 
new,  and  that  he  would  warrant  that  it 
was  all  right  Mr.  Douglas  denied  this  in 
toto.  Mr.  Wallace  did  not  sustain  his  wife 
as  to  this  conversation.  On  the  other  hand, 
witness  Ewers,  who  did  the  writing  and  took 
the  acknowledgment,  sustained  Douglas  in 
his  contention  that  no  such  conversation 
occurred.  If  the  direct  evidence  stood  alone, 
we  must  conclude  that  the  plaintiffs  have 
failed  to  prove  a  warranty  by  a  prepon- 
derance of  the  evidence.  In  addition  to 
the  direct  evidence,  there  are  certain  facts 
appearing,  potent  in  their  character,  which 
tend  strongly  to  corroborate  the  defendant's 
contention  that  there  was  no  warranty: 
First,  the  price  at  which  the  engine  and 
boiler  were  purchased  was  not  the  value 
of  those  articles,  if  they  were  "all  right 
and  as  good  as  new."  In  other  words,  the 
price  was  not  a  "sound  price,"  as  shown 
by  the  evidence.  Second,  the  plaintiff  Charles 
L.  Wallace  had  an  opportunity  of  examin- 
ing the  engine  and  boiler  before  delivery, 
and  before  the  execution  of  the  notes  and 
deed  of  trust,  and,  according  to  the  weight 
of  the  evidence,  did  examine  them  and  saw 
them  operated.  If  his  evidence  be  true,  he 
not  only  saw  them  operated  before  they 
were  delivered  to  him,  but  he  knew,  when 
the  trust  deed  and  notes  were  executed  and 
delivered,  that  the  engine  and  boiler  were 
not  all  right  and  not  as  good  as  new.  We 
quote  from  his  evidence  given  on  cross- 
examination  as  follows:  "I  saw  that  it  had 
been  used.  I  saw  that  it  wasn't  as  good 
as  new.  It  was  not  all  right  prior  to  the 
purchase.  The  bolts  was  rusted.  I  wanted 
to  look  at  the  flue  head  and  crown  sheet, 
and  he  said  it  wasn't  no  use  to  do  that, 
•  and  he  objected."  Also:  "I  saw  the  boiler 
when  fire  was  put  in  it,  but  they  had  me 
go  down  into  the  field  until  after  the  boat 
whistled  for  the  landing.  I  came  up  out 
of  the  field.  They  Just  let  it  down  to  the 
landing  and  put  it  on  is  all  the  running 
that  I  ever  saw  it  do.  No,  sir;  it  did  not 
appear  to  work  all  right"  And  when  asked, 
"What  appeared  to  be  wrong  about  It?"  he 
answered,  "It  didn't  work  right,  it  didn't 
seem  to  me."  And  also,  when  asked,  "What 
seemed  to  you  not  to  work  right?"  he  an- 
swered,   "The    whole    thing."    These    facts 


seem  to  us  to  be  conclusive  against  the 
claim  of  a  warranty. 

There  are  other  facta  appearing  in  the 
record  tending  to  corroborate  defendant's 
contention,  to  which  we  deem  it  unnecessary 
to  advert  The  decree  of  the  circuit  court 
is  clearly  against  the  weight  and  prepon- 
derance of  the  evidence.  While  conflicting, 
it  is  not  doubtful.  Different  minds,  equally 
fair,  could  not  reasonably  reach  different 
conclusions;  and  while  the  rule  is  that  we 
will  not  reverse  a  decree  determining  a 
question  of  fact  where  the  evidence  is  of 
such  conflicting  and  doubtful  character  that 
different  minds  and  different  Judges,  equally 
fair,  might  reasonably  arrive  at  different 
conclusions  from  it  yet  a  decree  determin- 
ing a  question  of  fact  will  be  reversed, 
where  It  clearly  appears  to  be  against  the 
weight  and  preponderance  of  the  evidence. 

For  the  reasons  stated,  the  decree  of  the 
circuit  court  of  Putnam  county,  entered  In 
this  cause  on  the  2d  day  of  October,  1903, 
is  reversed,  and  the  plaintiffs'  bill  is  dis- 
missed, without  prejudice  to  defendants  to 
enforce  the  deed  of  trust  and  the  collection 
of  the  notes  mentioned  and  referred  to  in 
the  plaintiffs'  bill. 


(58  W.  Va.  M) 
SMITH  v.  VINEYARD  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
June  16,  1905.) 

1.  Pabtition  —  JuaisnioiioN  —  Confuctino 
Claims. 

Where,  in  a  suit  in  equity  for  partition,  it 
appears  that  the  plaintiff  asking  partition  and 
the  defendants  against  whom  partition  is  asked 
are  tenants  in  common,  joint  tenants,  or  copar- 
ceners in  the  real  estate  sought  to  be  partitioned, 
and  as  such  compellable  under  the  statute  to 
make  partition,  the  circuit  court  has  power  to 
pass  upon  all  conflicting  claims  to  the  title  to 
such  real  estate  of  the  parties  so  compellable 
to  make  partition. 

[Ed.  Note. — For  cases  In  point,  see  vol.  88, 
Cent  Dig.  Partition,  §  53.] 

2.  HUSBANO    ANO    WiFB  —  DSEO    BT    WiFB — 
VALiniTY. 

A  deed  for  real  estate,  made  by  a  married 
woman  to  her  husband  while  they  were  living 
topjether,  in  which  deed  the  husband  did  not 
jom,  passed  no  title  or  interest  either  legal  or 
equitable,  in  such  real  estate  to  the  husband. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Husband  and  Wife,  S  242.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Roane  County. 

Bill  by  Aristotle  Smith  against  Pocahontas 
Vineyard  and  others.  Decree  for  defend- 
ants.   Plaintiff    appeals.    Reversed. 

Schilling  &  Harper,  for  appellant  J.  A. 
A.  Vandale  and  Walter  Pendleton,  for  appel- 
lees. 

COX,  J.  This  Is  an  appeal  from  a  decree 
of  the  circuit  court  of  Roane  county,  en- 
tered on  the  6th  day  of  May,  1904,  in  a 
suit  in  equity  instituted  on  the  6th  day  of 
January,  1904,  wherein  Aristotle  Smith  was 
plaintiff  and  Pocahontas  Vineyard  and  others 
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were  defendanta.  The  object  of  the  suit  is 
to  partition  a  tract  of  two  acres  of  land  in 
Roane  county  between  the  children  and  heirs 
at  law  of  Elizabeth  A.  Smith,  deceased,  or 
between  two  of  the  children  and  the  alienee 
of  the  other  child.  Upon  demurrer  the  bill 
was  dismissed.  Of  this  action  of  the  court 
the  plaintifl!  complains. 

It  appears  from  the  bill  as  follows :  L  D. 
Smith  died  November  3,  18^  Elizabeth  A. 
Smith,  his  wife,  died  intestate  November  29, 
1896.  This  two-acre  tract  of  land  was  con- 
veyed by  B.  J.  Taylor  to  Elizabeth  A.  Smith 
by  a  deed  bearing  date  the  18th  of  June. 
1869.  Elizabeth  A.  Smith  made  a  deed,  bear 
ing  date  the  8th  day  of  January,  1894,  for 
this  land  to  her  husband,  I.  D.  Smith,  in 
which  deed  he  did  not  Join.  This  deed 
was  recorded.  I.  D.  Smith  made  a  deed« 
bearing  date  the  24th  of  January,  1894,  for 
this  land  to  his  daughter  Ann  E.  Looney, 
intermarried  with  William  L.  Looney.  Ann 
E.  Looney  and  husband  in  turn  made  a  deed, 
bearing  date  the  28th  of  March,  1903.  for 
this  land  to  defendant  Elizabeth  Stump. 
Aristotle  Smith,  Pocahontas  Vineyard,  and 
Ann  E.  Looney  are  the  only  children  and 
heirs  at  law  of  Elizabeth  Smith,  deceased. 

It  is  contended  by  the  counsel  for  the 
defendants  that  a  court  of  equity  has  no 
Jurisdiction  to  partition  this  land,  because 
in  so  doing  it  would  be  necessary  to  pass  up- 
on an  adverse  and  hostile  claim  of  title  by 
Ann  B.  Looney  and  her. alienee,  Elizabeth 
Stump,  to  tlie  whole  tract.  Section  1  of 
chapter  79  of  the  CJode  provides  that  tenants 
in  common,  Joint  tenants,  and  coparceners 
shall  be  compellable  to  make  partition,  and 
the  circuit  court  of  the  county  wherein  the 
estate  or  any  part  thereof  may  be  shall  have 
Jurisdiction  in  cases  of  partition,  and  in  the 
exercise  of  such  Jurisdiction  may  take  cog- 
nizance of  all  questions  of  law  affecting  the 
legal  title  that  may  arise  in  any  proceedings. 
This  enabling  provision  of  our  statute  has 
many  times  been  passed  upon  by  this  CQurt 
At  first  glance  there  seems  to  be  an  ap- 
parent conflict  in  our  decisions  as  to  the  ex- 
tent of  the  power  of  a  court  of  equity  to 
pass  upon  conflicting  claims  to  real  estate 
in  a  partition  suit,  which  upon  closer  ex- 
amination disappears.  Our  earlier  cases  ap- 
pear to  give  a  Very  broad  Interpretation  to 
the  statute  in  this  regard.  In  Hudson  v. 
Putney,  14  W.  Va.  561,  it  was  said  that  un- 
der this  section,  when  the  title  Is  doubtful, 
a  court  of  equity  should  decide  it,  observing 
the  general  rules  of  practice  in  equity  for 
ascertaining  facts,  either  by  a  Jury  or  other- 
wise, as  may  be  most  proper.  In  Moore  v. 
Harper,  27  W.  Va.  362,  It  was  said  that  un- 
der this  section  a  court  of  equity  in  a  suit 
for  the  partition  of  lands  may  take  cogni- 
zance of  all  questions  of  law  affecting  the 
legal  title  that  may  arise  in  the  proceedings, 
such  as  removing  a  cloud  from  the  title  or 
passing  upon  an  advei*se  claim  to  the  land. 
These  cases  seem  broad  enough  to  enable  a 


court  of  equity  to  pass  on.  and  determine 
the  claim  of  a  stranger  holding  a  wholly  ad- 
verse and  hostile  title;  but  our  later  cases, 
reviewing  the  former  decisions,  have  not  so 
construed  them.  Carberry  et  aJ.  v.  W.  Va. 
&  P.  B.  Ck).,  44  W.  Va.  260,  28  S.  B.  694; 
Cecil  et  al.'v.  Clark  et  al.,  44  W.  Va.  659, 
30  S.  E.  216.  In  the  latter  case  Judge  Bran- 
non,  delivering  the  opinion  of  the  court,  said, 
in  relation  to  the  construction  given  the 
statute  by  the  cases  of  Hudson  v.  Putney 
and  Moore  v.  Harper,  that  "this  Is  broad 
enough  in  words  to  allow  a  stranger's  title 
to  be  tried,  but  it  does  not  mean  that;  but 
it  surely  does  mean  that  an  adverse  claim 
to  the  same  title  may  be  passed  upon.*'  In 
the  opinion  in  Carberry  et  al.  v.  W.  Va.  & 
P.  B.  Co.,  it  was  said:  "It  la  needless  to 
expand  here  upon  the  proposition  that  equity 
will  not  entertain  a  bill  which  is  but  an  ac- 
tion of  ejectment,  and  thus  try  adverse  title^ 
unless  it  be  incidental  to  relief  under  a 
known  head  of  equity  Jurisdiction."  Under 
this  provision  of  the  statute  and  under  our 
decisions,  as  we  understand  them,  the  circuit 
court  has  the  power  to  pass  upon  questions 
of  law  affecting  the  legal  title,  only  in  the 
exercise  of  its  Jurisdiction  of  partition.  If 
it  appears  as  a  Jurisdictional  fact,  in  a  suit 
In  equity  for  partition,  that  the  party  or 
parties  asking  partition  and  the  party  or 
parties  against  whom  partition  is  asked  are 
tenants  in  common.  Joint  tenants,  or  co- 
parceners in  the  real  estate  sought  to  be 
partitioned,  and  as  such  compellable  under 
the  statute  to  make  partition,  the  circuit 
court  has  power  incident  to  Its  Jurisdiction 
to  pass  upon  all  conflicting  claims  to  the 
title  to  such  real  estate  of  the  parties  so 
compellable  to  make  partition  arising  in 
the  suit.  If  the  Jurisdictional  fact,  viz., 
the  existence  of  one  of  the  forms  of  co-ten- 
ancy mentioned  appears,  the  Jurisdiction  of 
the  court  is  not  defeated  by  the  claim  of 
one  or  more  of  the  defendants  that  the  fact 
does  not  exist.  One  of  the  defendants  may 
claim  the  whole  of  the  real  estate  sought  to 
be  partitioned,  and  may  claim  to  have  ousted 
the  other  and  to  be  In  sole  possession,  yet 
if  the  fact  appears  that  one  of  the  forms 
of  co-tenancy  mentioned  actually  exists,  the 
court  may  pass  upon  the  conflicting  claims 
to  title  of  the  co-tenants  as  long  as  the  plain- 
tiff's right  of  entry  is  not  barred  by  the  stat- 
ute of  limitations.  Cecil  et  al.  v.  Clark  et 
al.,  supra;  Hudson  v.  Putney,  supra;  Car-' 
berry  et  al.  v.  W.  Va.  &  P.  R.  Co.,  supra; 
Davis  V.  Settle,  43  W.  Va.  17,  26  S.  B.  557; 
Pillow  V.  Southwest  Improvement  Co.,  92 
Va.  144,  23  S.  B.  32,  53  Am.  St  Rep.  804; 
Code,  c.  79,  S  1. 

Upon  the  facts  alleged,  had  the  circuit 
court  Jurisdiction  of  partition  in  this  case? 
This  leads  us  to  consider  the  deed  made  by 
Elizabeth  A.  Smith  to  her  husband,  I.  D. 
Smith,  while  they  were  living  together.  We 
must  presume  that  they  were  living  to- 
gether;   the  contrary  not  appearing.    The 
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husband  did  not  loin  in  this.  deed.  Under 
onr  law  this  deed  had  no  legal  effect  as  to 
the  real  estate  sought  to  be  conyeyed  there- 
by. It  did  not  divest  Mrs.  Smith  of  her  tiUe 
and  estate  in  the  land,  and  did  not  pass 
any  title  or  interest,  legal  or  equitable*  to 
her  husband.  Austin  v.  Brown,  3T  W.  Va. 
634,  17  S.  E.  207;  Cecil  et  al.  v.  Clark  et  al., 
supra.  No  title  having  passed  by  this  deed 
to  the  husband,  I.  D.  Smith,  his  deed  to  his 
daughter,  Ann  B.  Looney,  passed  no  title 
or  interest  to  her.  Upon  the  death  of  Bliza- 
beth  A.  Smith  this  land  passed  by  descent 
to  her  children  and  heirs  at  law,  Aristotle 
Smith,  Pocahontas  Vineyard,  and  Ann  B. 
Looney,  share  and  share  alike.  Whether 
or  not  the  one-third  interest,  which  descend- 
ed to  Ann  B.  Looney  upon  the  death  of  her 
mother,  passed  by  her  (Ann  E.  Looney's)  deed, 
In  which  her  husband  joined,  to  Elizabeth 
Btump,  does  not  appear  from  the  allegations  of 
the  bill.  Neither  the  deed  nor  a  copy  of  It  is 
exhibited.  The  provisions  of  this  deed  should 
be  made  to  appear  in  the  cause.  If  the  one- 
third  interest  which  descended  to  Ann  B. 
Looney  passed  under  her  deed  to  Elizabeth 
Stump,  then  Elizabeth  Stump  is  a  co-tenant 
with  Aristotle  Smith  and  Pocahontas  Vine- 
yard, and  partition  lies  at  the  suit  of  the 
plaintiff.  If  this  one-third  interest  did  not 
pass  under  the  deed  to  Elizabeth  Stump, 
then  Ann  E.  Looney  is  still  a  coparcener 
with  Aristotle  Smith  and  Pocahontas  Vine- 
yard, and  partition  lies  at  the  suit  of  the 
plaintiff.  In  either  case  it  is  obvious  that 
the  plaintiff  is  entitled  to  partition;  his 
right  not  having  been  barred  by  the  statute 
of  limitations  at  the  time  this  suit  was 
brought.  The  circuit  court,  having  Juris- 
diction under  the  facts  alleged  in  the  bill, 
may  settle  the  questions  of  law  affecting 
the  title  arising  In  this  cause.  It  follows 
that  the  demurrer  to  the  plaintiff's  bill 
should  not  have  been  sustained  and  the  bill 
should  not  have  been  dismissed. 

The  decree  of  the  circuit  court  of  Roane 
county  complained  of.  being  erroneous,  is 
reversed,  and  the  demurrer  to  plaintlflTs  bill 
is  overruled,  and  this  cause  is  remanded,  to 
be  further  proceeded  with  in  accordance 
with  the  principles  announced  in  this  opin- 
ion and  the  rules  governing  courts  of  equity. 

(72  S.  C.  822) 
STATE  ex  rel.  BATTLE  v.  CAPB  FEAR 

LUMBER  CO.  et  al. 

(Supreme  Court  of  South  Carolina.    Aug.  5, 

1905.) 

1.  CoNTBMPT— Issue  of  Rule— Jubisdiction. 

Under  Code  Civ.  Proc  1902,  §  402,  snbd. 

S,   providing   that   orders   made  out   of   court 

without  notice  may  be  made  by  the  judge  of  the 

court  in  any  part  of  the  state,  a  circuit  judge 

has  jurisdiction  to  issue  a  rule  for  contempt 

proceedings  in  a  county  in  which  he  resides  In 

chambers  against  a  party  residing  in  another 

county,  the  return  to  be  made  in  such  other 

county. 

•"Ed.  Note. — For  cases  in  point,  see  voL  IT^ 
Cent  Dig.  Contempt,  S§  100,  107.] 


2.  SAics-^tTUB  TO  Show  CAtJHX. 

Failure  to  serve  with  a  rule  to  show  canst 
in  contempt  proceedings  a  copy  of  the  order 
alleged  to  have  been  disobeyed  is  immaterial, 
where  a  cop^  of  the  order  was  served  imme- 
diately after  its  issuance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Contonpt,  f  150.] 

8.  Same^Retubn. 

Though  the  return  in  contempt  proceedings 
is  sufficient  on  its  face,  the  truth  of  the  state- 
ments may  be  inquired  into. 

4.  Samb^-Auditional  Affidavits. 

In  contempt  proceedings,  the  court  may 
give  relator  further  time  to  file  additional  affi- 
davits and  to  reply  to  the  return.  If  new  matter 
is  not  set  up. 

5.  Saks  —  DiBCHABQB  of  Cebtain   Defend- 
ants. 

In  proceedings  for  contempt  against  a 
corporation  and  Its  agents,  finding  return  of 
the  rule  on  the  agents  to  show  cause  to  be 
sufficient  and  discharging  the  rule  as  to  them  is 
not  prejudicial  as  to  the  corporation,  and  it 
may  be  adjudged  In  contempt  without  specifi- 
cations as  to  the  agents  or  the  place  or  the  time 
when  the  order  was  violated. 

6.  Same— Heabing. 

The  return  to  a  rule  to  show  cause  may 
be  heard  in  open  court  without  being  placed  on 
the  calendar. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Horry  County ;  Watts,  Judge. 

Action  by  James  Battle  against  the  Cape 
Fear  Lumber  Company  and  others.  Rule  to 
show  cause  why  defendants  should  not  be 
in  contempt  From  an  order  adjudging  it 
in  contempt,  the  lumber  company  appeals. 
Affirmed. 

Johnson  &  Quattlebaum  and  M.  C.  Woods, 
for  appellant.  Robert  B.  Scarborough  and 
Fred.  D.  Bryant,  for  respondents. 

GARY,  A.  J.  The  facts  are  thus  stated  in 
the  record :  **This  was  a  proceeding  against 
Cape  Fear  Lumber  Company  and  certain  of 

!  its  agents  and  servants,  issued  by  his  honor, 
Judge  R.  C.  Watts,  February  18,  1904,  re- 

'  quiring  Cape  Fear  Lumber  Company  and 
certain  of  its  agents,  to  wit,  Benjamin  Tinch, 

I  W.  O.  Dunbar,  Henry  Martin,  George  Martin, 

'  Will  Hammond,  Arch  Bullard,  and  John  F. 
Stevens,  to  show  cause  before  him  at  Con- 
way, S.  C,  on  March  7,  1904,  at  10  o'clock 
a.  m.,  or  as  soon  thereafter  as  counsel  could 
be  heard  In  open  court,  if  any  they  conU). 
why  they  should  not  be  attached  as  for  con- 
tempt for  disobedience  to  an  order  of  in- 
junction issued  in  said  cause,  dated  October 
20, 1902,  and  signed  by  his  honor,  J.  C.  Klugh, 
circuit  judge.  Upon  calling  the  rule,  respond- 
ents' attorneys  moved  to  dismiss  the  rule  on 
the  ground  that  the  same  was  issued  by  his 
honor  out  of  the  county  of  Horry,  without 
Judge  Klugh's  order  or  a  certified  copy  there- 
of before  him,  and  without  anything  before 
him  showing  that  Judge  Klugh  had  issued  an 
order  of  Injunction  in  the  cause,  except  an 
ex  parte  affidavit  of  the  relator,  James  Battle, 
the  proceeding  being  irregular  and  void  oo 
its  face;  that  the  only  papers  served  on 
respondents,  or  any  of  them,  was  the  order 
of  his  honor,  Judge  Watts,  and  the  affidavit 
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of  James  Battle.  Motion  refused,  because 
a  certified  copy  of  Judge  Klugh's  order  was 
before  Judge  Watts  at  the  time  he  made  the 
order  to  show  cause  herein,  and  that  fact  is 
stated  in  the  order  itself,  and,  besides,  the 
order  of  Judge  Klugh  had  been  served  upon 
Cape  Fear  Lumber  Company  immediately 
after  it  was  granted.  Exception  entered. 
Belator's  attorneys  then  read  the  order  of 
Judge  Klugh,  which  respondents'  attorneys 
objected  to  on  the  ground  that  relator  could 
not  now  add  to  his  case  in  chief,  but  must 
stand  upon  the  papers  which  respondents  had 
been  called  upon  to  answer.  Objection  over- 
ruled and  exception  entered.  Relator's  at- 
torneys then  read  the  pleadings  on  which 
Judge  Klugh's  order  was  based,  which 
respondents'  attorneys  objected  to  on  the 
same  grounds.  Objection  overruled,  and  ex- 
ception entered.  The  return  of  respondents 
was  then  read;  the  answer  and  a  proposed 
amended  answer  being  a  part  of  their  return. 
At  the  conclusion  of  the  reading  of  the  return 
respondents'  attorneys  moved  to  discbarge 
the  rule  on  the  showing  made.  Relator's  at- 
torneys objected  to  the  discharge  of  the 
rale  and  asked  for  farther  time  in  which 
to  reply  to  the  return.  Respondents'  at- 
torneys took  the  position  that  respondents 
were  entitled  to  open  and  reply  in  evidence 
And  argument  in  a  cause  of  this  nature,  and 
.  bis  honor  so  held,  but  over  objection  of 
respondents  he  allowed  relator  further  time, 
"to  wit,  until  9:30  a.  m.  the  following  morn- 
ing, to  file  additional  affidavits,  at  the  time 
:granting  respondents  until  8  p.  m.  the  same 
day  to  reply  to  the  additional  affidavits,  at 
which  time  the  rule  was  to  and  did  come  up 
for  final  hearing.  At  the  final  bearing  re- 
spondents' attorneys  objected  to  the  addition- 
al affidavits  being  read  on  the  grounds  that 
they  were  not  in  reply,  were  cumulative, 
and  contained  new  matter  to  bolster  up  the 
case  in  chief,  including  a  plat  made  by  one 
of  relator's  attorneys,  without  courses  and 
distances  or  acreage,  to  which  respondents 
could  not  possibly  reply  in  the  time  allowed, 
as  the  scene  of  the  trespass  was  over  20 
miles  distant  Objections  overruled  and  ex- 
ceptions entered.  Additional  affidavits  of  re- 
lator and  reply  of  respondents  thereto  were 
read.  The  rule  to  show  cause  was  not  dock- 
eted on  any  of  the  calendars  of  the  court, 
bat  no  objection  was  taken,  and  the  trial 
judge  had  not  heard  of  that  until  the  case 
for  the  Supreme  Court  came  before  him  for 
settlement  The  original  case  on  which  in- 
junction pends  was  on  docket  and  was  called 
for  trial  and  continued  on  terms  at  the  same 
term.  After  argument  of  counsel,  respond- 
ents opening  and  replying,  the  order  appeal- 
ed from  was  granted.  Within  10  days  after 
the  date  of  such  order  respondent  Cape  Fear 
Lumber  Company  duly  served  notice  of  its 
intention  to  appeal,  together  with  exceptions." 
The  first  exception  is  as  follows:  "(1) 
Because  his  honor  erred  in  granting  the 
rule  at  chambers  at  Cberaw,  S.  C^  outsido 


of  the  county  of  Horry,  on  an  affidavit  of 
relator,  James  Battle,  without  having  the 
order  of  Judge  Klugh  before  him,  or  other 
knowledge  thereof,  except  what  is  contain- 
ed in  affidavit  of  relator."  The  appellant 
first  contends  that  his  honor,  Judge  Watts, 
did  not  have  jurisdiction  to  grant  the  rule 
to  show  cause  at  chambers.  Cheraw  is  in 
the  circuit  of  which  his  honor  was  the  res- 
ident judge.  Section  2733  of  the  Code  of 
Laws  provides:  "The  circuit  court  shall  be 
deemed  always  open  *  *  *  for  making 
and  directing  all  interlocutory  motions,  or- 
ders, rules  and  other  proceedings  whatever, 
preparatory  to  the  hearing  of  all  causes 
pending  therein,  upon  their  merits.  ♦  •  ♦»» 
Subdivision  3,  S  402,  of  the  Code  of  Civil 
Procedure  of  1902,  is  as  follows:  "Orders 
made  out  of  court  without  notice,  may  be 
made  by  the  judge  of  the  court  in  any  part 
of  the  state."  A  rule  to  show  cause  ad- 
judges nothing.  Sims  v.  Davis,  70  S.  C 
362,  49  S.  E.  872.  These  authorities  show 
that  Judge  Watts  had  jurisdiction  to  issue 
the  rule  to  show  cause.  The  appellant  al- 
so contends  that  Judge  Watts  erred  in  grant- 
ing the  rule  to  show  cause  without  having 
the  order  of  Judge  Klugh  before  him.  By 
reference  to  the  statement  hereinbefore  set 
out  it  will  be  seen  that  the  exception  was 
taken  under  a  misapprehension  of  the  facts, 
as  the  order  of  Judge  Klugh  was  before 
Judge  Watts  when  he  issued  the  rule. 

2.  The  second  exception  is  as  follows: 
"(2)  Because  his  honor  erred  at  the  hearing 
of  the  rule  in  refusing  to  dismiss  the  rale 
on  respondents'  motion  as  soon  as  the  order 
to  show  cause  and  the  affidavit  on  which  the 
same  was  based  were  read,  on  the  grounds 
that  no  copy  of  the  order  of  Judge  Klugh 
was  annexed  thereto  or  served  therewith  on 
respondents,  or  any  of  them."  It  is  trae  a 
copy  of  Judge  Klugh's  order  was  not  served 
on  the  defendants  at  the  time  a  copy  of  the 
affidavit  and  rule  to  show  cause  were  served 
upon  them,  but  the  record  shows  that  a  copy 
of  said  order  was  served  upon  the  appellant 
immediately  after  it  was  granted.  Under 
these  circumstances  the  failure  to  serve  a 
copy  of  the  order  was  not  prejudicial  error. 

The  third  exception  is  as  follows:  **(3> 
Because  his  honor  erred  in  permitting  rela- 
tor to  read  the  order  of  Judge  Klugh  as  a 
part  of  his  moving  papers  and  thus  add  to 
his  case  in  chief,  without  any  notice  to  re- 
spondents, overruling  respondents'  objection 
to  such  reading  and  to  such  unnoticed  addi- 
tion to  his  case."  The  record  shows  that 
the  order  of  Judge  Klugh  was  one  of  the 
papers  upon  which  the  rule  to  show  cause 
was  granted. 

3.  The  fourth  exception  is  as  follows :  ••(4> 
Because  his  honor  erred  in  refusing  to  dis- 
miss the  rule  at  the  conclusion  of  the  read- 
ing of  the  return  of  respondent;  it  being 
submitted  that  the  said  return  was  sufficient 
to  the  original  rule  and  exhibit."  The  affi- 
davit upon  which  the  rule  was  issued  al- 
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leges  that  the  appellant,  through  its  serv- 
ants,  went  upon  the  lands  of  the  plaintiff 
after  the  order  of  injunction  and  cut  and 
carried  away  wood  and  timber  therefrom 
In  large  quantities,  in  value  $200  or  |300 ;  that 
the  plaintiff  warned  them  to  stop,  and  posted 
notices  in  various  places  on  said  land  and  on 
piles  of  wood  and  crossties  cut  by  them,  forbid- 
ding  them  to  move  it  after  it  had  been  piled ; 
but  that  they  continued  their  wrongful  acts  in 
disregard  of  the  order  of  Injunction.  Conceding 
that  the  contempt  was  criminal,  in  so  far  as 
it  offended  the  dignity  of  the  court,  it  was 
nevertheless  civil  to  the  extent  it  vloJated  the 
rights  of  the  plaintiff  protected  by  the  order 
of  injunction.  Lorick  &  Lowrance  v.  Motley, 
69  S.  C.  567,  48  S.  E.  614.  In  7  Enc  of  Law, 
76^  the  rule  is  thus  stated :  ''When  the  con- 
tempt consists  in  a  failure  to  comply  with  or 
the  disobedience  of  an  order,  injunctional  or 
otherwise,  resulting  in  loss  or  damage  to  the 
adverse  party,  it  neither  purges  the  contempt 
nor  repairs  the  wrong  done  for  the  contemnor 
to  avow  or  to  show  that  he  acted  from  bona 
fide  motives  and  with  no  intention  of  being 
guilty  of  a  contempt  In  such  case  the 
question  of  contempt  vel  non  is  purely  a 
question  of  law.'*  See,  also,  note  2  on  that 
page.  In  Re  Orbin,  8  S.  0.  390,  relied  upon 
by  the  appellant,  the  court  uses  the  following 
language :  **Every  material  allegation  in  the 
'suggestion  upon  the  record'  in  the  above- 
entitled  case  against  David  T.  Oorbin 
•  ♦  ♦  has  been  specially  denied  by  his 
answer  to  the  rule  to  show  cause  why  he 
should  not  be  attached  and  otherwise  punish- 
ed for  contempt  of  this  court ;  and,  there  be- 
ing no  action  taken  on  such  return  by  the 
counsel  for  the  relators,  the  answer  must  be 
taken  as  true  and  the  rule  dismissed."  That 
authority  is  not  decisive  of  this  question,  for 
the  reason  that  action  was  taken  on  the  re- 
turn by  the  relator  in  this  case.  The  appel- 
lant likewise  cites  the  case  of  Oster  v.  Peo- 
ple (III.)  61  N.  E.  469,  56  L.  R.  A.  462.  But 
that  was  a  case  in  which  the  contempt  was 
held  to  be  criminal  in  Its  nature,  and,  fur- 
thermore, the  denial  of  the  facts  alleged  in 
the  return  was  held  to  be  insufficient  The 
appellant  also  relies  upon  9  Cyc.  44,  in  which 
it  is  said:  *'At  common  law,  where  the  an- 
swer of  the  accused  squarely  met  and  denied 
the  alleged  contempt,  such  answer  was  con- 
clusive, and  no  further  evidence  could  be 
received;  and  this  rule  has  been  followed  In 
many  cases.  Authority,  however,  is  not 
wanting  in  support  of  the  chancery  rule, 
which  permits  inquiry  to  be  made  into  the 
truth  of  the  answer  filed  by  the  accused.** 
Sound  reasoning  is  in  favor  of  the  chancery 
rule. 

4.  The  fifth  exception  is  as  follows:  ''(5) 
Because  his  honor  erred  in  permitting  relator, 
over  objections  of  respondents,  further  time, 
to  wit,  until  9:30  a,  m.  the  following  day, 
within  which  to  procure  and  file  additional 
affidavits  charging  contempt  against  respond- 
ents.'*   The  circuit  Judge  had  the  right  to 


exercise  his  discretion,  which  was  not  abused 

The  sixth  exception  is  as  follows:  *'(6) 
Because  his  honor  erred  in  permitting  re- 
lator time  and  opportunity  to  reply  to  the 
return  and  the  affidavits  submitted  there- 
with." What  we  have  Just  said  disposes  of 
this  exception. 

The  seventh  exception  is  as  follows:  ''(T) 
Because  his  honor  erred  In  receiving  and 
hearing  additional  affidavits  containing  en- 
tirely new  matter,  not  in  reply  to  return  or 
affidavits  submitted  by  respondents,  over 
the  objections  of  respondents."  While  the 
additional  affidavits  were  explanatory  and 
set  forth  the  facts  more  fully,  we  do  not  re- 
gard them  as  setting  forth  entirely  new  mat- 
ter. 

The  eighth  exception  is  as  follows:  *'(8) 
Because  his  honor  erred  in  only  allowing  re- 
spondents from  9:30  a.  m.  to  3  p.  m.  the  same 
day,  to  reply  to  various  new  and  additional 
matter  permitted  to  be  brought  in  as  afore- 
said by  and  on  behalf  of  relator,  while  the 
scene  of  the  alleged  trespass  was  over  20 
miles  distant,  and  a  portion  of  the  new  mat- 
ter was  a  plat  based  on  an  alleged  survey 
made  by  one  of  the  relator's  attorneys,  and 
the  affidavits  alleged  new  facts  that  could 
not  be  replied  to  without  an  investigation 
of  the  premises,  thus  precluding  respondents 
from  making  such  investigations  on  which 
to  make  a  reply."  This  exception  is  disposed 
of  by  what  was  said  in  considering  the  fifth 
and  seventh  exceptions. 

There  is  no  ninth  exception. 

6.  The  tenth  exception  Is  as  follows:  **(10) 
Because  his  honor  erred  in,  after  having 
found  the  return  sufficient  as  to  the  only 
agents  and  servants  of  the  corporation  who 
were  alleged  to  have  committed  trespass 
in  violation  of  the  order  of  injunction,  not 
to  have  discharged  the  rule  as  to  the  corpora- 
tion itself."  We  do  not  see  how  the  appel- 
lant was  prejudiced  by  the  action  of  the  cir- 
cuit Judge  in 'discharging  the  rule  as  to  its 
servants. 

The  eleventh  exception  is  as  follows:  ''(11) 
Because  his  honor  erred  in  making  the  rule 
absolute  as  to  Cape  Fear  Lumber  Company, 
a  nonresident  corporation,  without  evidence 
other  than  a  suspicion  to  base  such  finding 
upon,  as  all  of  its  resident  agents  and  serv- 
ants had  been  found  not  to  have  violated 
the  order  of  Judge  Klugh."  This  is  disposed 
of  by  what  was  said  in  considering  the  tenth 
exception. 

The  twelfth  exception  is  as  follows:  **(12) 
Because  his  honor  erred  in  finding  this  re- 
spondent guilty  of  contempt,  without  em- 
bracing in  bis  finding  any  specification  as 
to  the  time  and  place  where,  and  person  or 
persons,  agent  or  agents,  by  whom,  this  arti- 
ficial person  violated  the  order  of  Judge 
Klugh."  The  cases  of  May  v.  Cavender,  29 
S.  C.  598,  7  S.  E.  489,  and  Stepp  v.  Associa- 
tion, 37  S.  C.  418,  16  S.  E.  134,  show  that  this 
exception  cannot  be  sustained 

G.  The  thirteenth  exception  is  as  follows: 
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**0S)  Because  his  honor  erred  in  grantiog 
such  order  practically  at  chambers;  it  being 
an  order  growing  out  of  an  equity  cause  and 
not  placed  upon  any  of  the  dockets  or  calen- 
dars of  the  court."  The  record  shows  that 
the  return  to  the  rule  was  ordered  to  be  heard 
in  open  court  and  was  actually  heard  in  open 
court  Furthermore,  the  record  shows  that 
no  such  objection  was  interposed  when  the 
case  was  called  for  hearing. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  afi^med* 


(72  S.  C.  296) 

TUCKER  T.  TUCKER  et  al,   • 
(Supreme  Court  of  South  Carolina.    Aug.  2, 
1905.) 
1«  Estoppel  — Assignment  or   Mobtoaqe^ 

HiGUTS  OF  AeSIONOB. 

Where  the  assignee  of  a  note  and  mortgage 
had  notice  that  the  mortgagor  had  only  a  lease- 
hold estate,  or  had  notice  of  facts  which  would 
pat  him  on  inquiry,  the  assignor  was  not 
estopped  from  claiming  that  the  assignee  had 
only  such  an  interest  where  after  the  expiration 
of  the  leasehold  interest  cihe  purchased  the  fee. 
where  there  was  no  evidence  that  she  assigned 
the  mortgage  with  the  intent  to  purchase  the 
fee,  or  that  she  failed  to  give  the  assignee  notice 
of  any  existing  ri^ht  which  she  possessed  at 
the  time  of  the  assignment. 
2.  Appeal  —  Review  —  DisoBETioif  of  Tbial 

COUBT. 

A  ruling  of  the  circuit  court  that  no  founda- 
tion had  been  laid  for  reception  of  second- 
ary evidence  is  discretionarv  and  will  not  be  re- 
viewed, where  no  abuse  is  shown. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  Klugh,  Judge. 

Action  by  W.  H.  Tucker  against  J.  B. 
Tucker  and  others.  Judgment  for  defend- 
ants,  and   plaintiff  appeals.    Affirmed. 

The  following  is  the  circuit  decree: 
**One  James  H.  Brown  on  1st  January, 
1886,  made  his  note  for  $50  in  favor  of  Mr& 
O.  E.  Irby,  and  executed  a  mortgage  of  12 
acres  of  land  in  Anderson  county  to  secure 
the  payment  thereof.  On  1st  June,  1892, 
Mrs.  Irby  assigned  the  note  and  mortgage  to 
W.  W.  Smith  in  the  following  terms  Indorsed 
on  the  mortgage:  'For  value  received  I  here- 
by assign,  transfer,  and  set  over  the  within 
mortgage  and  the  note  it  was  given  to  secure 
to  W.  W.  Smith.'  On  May  1,  18»3,  W.  W. 
Smith  assigned  the  same  note  and  mortgage 
in  identical  terms  to  W.  H.  Tucker.  The 
description  of  the  land  in  the  mortgage  is  as 
follows:  "Twelve  acres  of  land,  more  or  less, 
altnated  in  the  county  of  Anderson  and  state 
aforesaid,  on  the  public  road  leading  from 
Anderson  to  Greenville  C.  H.,  bounded  on 
the  north  by  lands  of  James  Martin,  on  the 
east  by  James  Martin,  on  the  south  and  west 
by  lands  of  Mrs.  C.  E.  Irby,  more  fully  de- 
scribed in  a  deed  from  D.  H.  Hammond  to 
James  H.  Brown.'  The  deed  from  Hammond 
to  Brown  thus  roferred  is  in  evidence,  and 
describes  the  lands  as  *a  portion  of  the  Wads- 
worth  survey,  bounded,'  etc.  The  date  of  this 
deed  hi  November  12,  1885,  and  it  was  duly 


recorded.    Hammond  derived  his  title  to  the 
land  from  Harvey  Waldrop  through  a  deed 
dated  May  16,  1879,  and  recorded  January 
22,  1881,  which  refers  to  *the  old  deeds  made 
to  said  Waldrop  by  James  Martin  and  Jere- 
miah Tims.'     *The  old  deeds'  thus  referred 
to  appear  to  be  lost,  and  there  is  no  evidence 
that  they  were  ever  recorded;  but  It  appears 
from  the  testimony  of  R.  P.  Martin  and  J.  H. 
Elrod,  the  one  a  son  and  the  other  a  grandson 
of  James  Martin,  who  reside  in  the  neighbor- 
hood of  the  said  land,  that  James  Martin  con- 
veyed 12  acres  of  this  land  to  Jeromlah  Tims 
more  than  40  years  ago,  before  the  CivU  War, 
that  Tinu9  conveyed  to  Waldrop  the  10  acres, 
and  that  James  Martin   conveyed   2    more 
acres  of  the  original  tract  to  Waldrop  about 
the  year  1870.    The  interest  of  James  Martin 
in  the'  said  land  was  derived  through  a  deed 
dated  March  18,  1836,  and  recorded  Septem- 
ber 2,   1839,   from   B^ijamin  F.   Sloan  and 
George  Seaborn,  executors  of  the  will  of  Gen. 
John  Baylis  Earle,  deceased,  by  which  they 
leased  to  James  Martin,  his  heirs  and  assigns, 
for  the  term  of  65  years,  a  tract  of  470  acres, 
'being  land  of  the  estate  of  Thomas  Wads- 
worth,  deceased,  left  for  the  benefit  of  his 
Poor   School.'    By   the   recitals   of   another 
deed  in  evidence,  that  of  R.  G.  Wallace  ana 
others,  as  trustees  to  Mrs.  Beulah  C.  Brown, 
It  appears  that  this  land  was  granted   to 
Thomas  Wadsworth  on  May  4,  1785,  and  that 
it  was  leased  from  the  treasurer  of  the  Wads- 
worth  Poor  School  by  Gen.  Earle  on  March 
20,   1831.    The  said  12  acres  of  land  was 
mortgaged  by  James  H.  Brown,  signing  him- 
self as  J.  H.  Bryant,  on  August  8, 1891,  to  the 
Sylvester  Bleckley  Company,  and  this  mort- 
gage has  been  assigned  to  W.  H.  Tucker,  the 
plaintiff  herein.    The  Hammond  deed  is  re- 
ferred to,  also,  for  the  description  and  iden- 
tification of  land.    The  amount  for  which 
the  said  mortgage  was  given  was  $66,  with 
interest  at  8  per  cent.,  payable  annually;  and 
there  was  paid  on  it  $11  on  May  2,  1892.    It 
appears  that  W.  H.  Tucker  took  possession 
of  the  land  at  the  time  the  mortgage  was 
assigned  to  him  and  received  the  rents  and 
profits  therefrom  for  seven  years.    It  should 
have   been    stated   above   that   there   wero 
credits  on  the  Irby  mortgage  debt  of  $5  paid 
on  December  25,  1886,  $5  on  December  26, 
1887,  $20  on  December  12,  1888,  and  $3.50  on 
April  15,  1889,  and  that  said  debt  bore  Inter- 
est at  10  per  cent  per  annum  until  paid  in 
full.    In  the  year  1892  the  trustees  of  the 
Wadsworth   Poor   School   had  the  tract  of 
land,  of  which  the  12  acres  involved  in  thifi 
suit  are  a  part,  resurveyed,  and  by  a  deed 
bearing  date  January  9,  1893,  conveyed  the 
same  to  Mrs.  Beulah  C.  Brown;  and  on  Au- 
gust 23,  1890,  Mrs.  Brown  conveyed  the  12 
acres  in  question  to  Mrs.  C.  E.  Irby,  who  is 
now   in  possession'  under  said  conveyance. 
**This  action  is  brought  against  the  admin- 
istrator of  James  H.  Brown,  who  died  In 
October,  1001,  and  Mrs.  C.  B.  Irby  and  W. 
W.  Smith.    It  is  alleged  that  the  said  Irby 
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and  Smith  each  guarantied  the  payment  of 
the  mortgage  deht  first  ahove  mentioned  at 
the  time  the  same  was  assigned  by  them, 
respectively.  The  plaintiff  seeks  a  judg- 
ment for  the  amount  of  the  two  mortgage 
Aebts  and  against  the  defendants  Irby  and. 
Bmith  on  their  alleged  guaranties  of  the 
first-mentioned  mortgage,  and  for  fore- 
closure and  sale  of  the  mortgaged  prem- 
ises. It  will  be  obserred  that  the  heirs  of 
James  H.  Brown  are  not  made  parties,  but 
no  question  is  made  upon  that  ground.  On- 
ly Mrs.  Irby  answered  the  complaint  She 
denies  that  either  she  or  W.  W.  Smith  guar- 
antied the  payment  of  the  mortgage  assign- 
ed by  them,  and  alleges  that  Brown  had 
only  a  leasehold  of  the  mortgaged  premises 
which  the  plaintiff  well  knew;  that  the 
aame  expired  in  the  year  1900,  and  that  the 
fudd  mortgagees  now  haye  no  lien  on  the 
land;  that  she  now  owns  said  land  under 
the  deed  of  Beulah  0.  Brown.  For  a  second 
defense  she  alleges  that  the  plaintiff  is  guilty 
^f  laches,  in  that  he  held  the  said  mortgage 
for  more  than  six  years,  and  until  it  ceased 
to  be  a  lien  by  reason  of  the  expiration  of 
the  lease  above  mentioned,  although  he  well 
iLnew  that  the  said  lease  would  expire  in 
the  year  1000,  and  failed  and  neglected  to 
foreclose  the  same ;  for  a  third  defense,  that 
the  action  was  not  brought  within  six  yearn 
from  the  time  the  note  was  due;  and,  lastly, 
that  the  plaintiff  had  possession  of  the  mort- 
^ged  land  for  eight  years,  and  during  that 
time  he  received  the  rents,  which  more  than 
paid  the  mortgage  debts.  The  case  was 
"heard  by  me  on  the  pleadings,  the  testi- 
mony taken  by  a  referee^  and  argument  of 
counsel.  The  evidence  does  not  show  that 
there  was  any  contract  or  guaranty  Inde- 
-pendent  of  or  separate  from  the  written 
assignments  indorsed  on  the  mortgage.  No 
guaranty  is  expressed  in  the  assignments, 
nor  can  any  be  implied.  Walker  ▼.  Scott, 
2  Nott  ft  McO.  268»  note ;  Tryon  v.  De  Hay, 
7  Rich.  Law,  12.  It  is  clear  that  the  inter- 
est of  Brown  in  the  land  mortgaged  was  on- 
ly a  leasehold.  Of  this  fact  the  plaintiff  had 
constructive  notice  through  the  registry  of 
the  antecedent  deeds  in  the  chain  of  title, 
and,  even  if  he,  living  as  he  did  in  the  neigh- 
borhood of  the  mortgaged  premises,  had  not 
actual  notice,  the  references  In  the  very 
mortgages  which  he  took  by  assignment  to 
the  Hammond  deed -and  the  recital  in  that 
deed  were  sufficient  to  put  him  on  ivquiry 
leading  easily  to  the  knowledge  of  the  fact 
The  lease  having  expired,  the  land  is  no 
longer  subject  to  the  lien. 

*'It  is  contended  by  the  plaintiff  that  Mrs. 
Irby's  acquisition  of  the  title  to  the  mort- 
gaged premises  after  her  assignment  of  the 
mortgage,  which  contained  a  clause  of  gen- 
eral warranty,  Inured  to  the  benefit  of  plain- 
tiff, and  that  she  is  now  estopped  by  the 
covenants  contained  in  said  warranty.  But 
the  said  warranty  was  not  her  warranty. 
"We  have  seen  tliat  she  cannot  be  held  even 


to  have  guarantied  the  payment  of  the 
mortgage  debt,  still  less  the  mortgagor's 
title.  Her  assignment  carried  with  it  what- 
ever right  she  had  under  the  mortgage,  and 
nothing  more.  The  estate  of  the  mortgagor 
was  a  leasehold,  which  expired  by  the  terms 
of  the  lease  itself,  and  was  no  whit  defeat- 
ed or  diminished  by  her  act  in  purchasing 
the  fee-simple  estate  left  after  the  expira- 
tion of  the  lease.  Not  being  a  party  to  the 
mortgagor's  warranty,  and  having  done  noth- 
ing to  impair  the  rights  of  the  plaintiff  as 
assignee  of  the  mortgage,  she  is  not  es- 
topped to  assert  her  titie.  Since  the  ae- 
fendant  is  not  bound  as  guarantor  of  the 
debt  or  as  warrantor  of  the  title,  the  de- 
fense of  laches  can  hardly  arise  or  be  sus- 
tained In  her  behalf.  Nor,  in  my  opinion, 
is  the  statute  of  limitation  a  bar.  Under 
the  view  which  I  have  taken  of  the  liability 
of  Mrs.  Irby  and  Mr.  Smith,  the  liability  of 
the  plaintiff  to  account  for  the  rent  of  the 
mortgaged  premises  does  not  concern  them. 
The  administrator  of  Brown,  the  mortgagor, 
has  not  answered,  and  makes  no  question 
against  the  plaintiff's  claim.  The  plaintiff 
admits  having  received  rent  from  the  mort- 
gaged land,  but  testifies  that  the  same  was 
used  by  Brown,  and  that  none  of  it  was  ap- 
plied to  the  mortgage  debt  There  is  no  evi- 
dence in  rebuttal  of  this  testimony.  Under 
the  evidence  he  is  only  liable  for  the  rent 
actually  received,  not  for  rental  value;  and 
his  account  of  the  disposition  of  what  was 
so  received  must  be  taken  as  the  fact  The 
amount  due  on  the  note  set  out  in  the  first 
cause  of  action  is  |76.90,  and  that  due  on 
the  note  set  out  in  the  second  cause  of  ac- 
tion $110.64. 

"It  is  ordered  and  adjudged  that  as  to 
Mrs.  0.  B.  Irby  and  W.  W.  Smith  the  com- 
plaint be  dismissed  with  costs,  and  that 
the  plaintiff  have  Judgment  against  J.  B. 
Tucker,  as  administrator  of  James  H. 
Brown,  deceased,  for  the  sum  of  $187.54, 
with  leave  to  issue  execution  therefor.  It 
is  further  adjudged  that  the  mortgages  set 
forth  in  the  complaint  are  no  longer  liens 
on  the  real  estate  described  therein." 

The  plaintiff  appeals  on  the  following  ex- 
ceptions : 

**(1)  Because  the  circuit  Judge  erred  in 
not  sustaining  the  objections  of  plaintiff  to 
the  whole  of  the  testimony  of  R.  P.  Martin 
and  J.  H.  Elrod,  and  erred  In  predicating 
his  decree  upon  any  part  thereof,  because 
said  testimony  was  incompetent  and  irrele- 
vant and  had  been  objected  to  wben  offered, 
on  the  grounds:  (a)  That  Mrs.  Irby  having 
assigned  in  \i:riting  a  mortgage  deed  which 
contained  a  clause  of  warranty  of  title  in 
fee,  she  was  estopped  to  introduce  any  evi- 
dence to  show  a  leasehold  estate  in  the  mort- 
gagor; (b)  that  this  testimony  was  largely 
hearsay;  (c)  that  it  was  incompetent  to 
prove  by  parol  the  existence  and  the  termi- 
nation of  a  lease,  no  foundation  having  been 
laid  for  the  introduction  of  gecondary  evi- 
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dence,  and  no  notice  to  produce  the  lease 
being  given,  and  no  evidence  of  its  loss  be- 
ing offered;  (d)  that  it  was  leading;  (e) 
that  It  was  Incompetent  to  prove  by  parol 
evidence  the  contents  of  deeds  describing 
the  location,  boundaries,  and  amount  of 
lands,  where  the  foundation  had  not  been 
laid  for  the  introduction  of  secondary  evi- 
dence. 

"(2)  Because  the  circuit  Judge  erred  in 
finding  as  follows:  'It  appears  from  testi- 
mony of  R.  P.  Martin  and  J.  H.  Elrod,  one 
a  son  and  the  other  a  grandson  of  James 
Martin,  who  reside  in  the  neighborhood  of 
said  land,  that  James  Martin  conveyed  10 
acres  of  this  land  to  Jeremiah  Tims  more 
than  40  years  ago,  before  the  Civil  War; 
that  Tims  conveyed  to  Waldrop  the  10  acres ; 
and  that  James  Martin  conveyed  two  acres 
more  of  the  original  tract  to  Waldrop  about 
the  year  1870.'  There  being  no  competent 
evidence  to  sustain  such  finding:  (a)  Mrs. 
Irby  is  estopped  by  her  assignment  of  the 
mortgage  from  attacking  the  fee-simple  title 
of  the  mortgage,  (b)  Because  no  sufficient 
foundation  was  laid  to  entitle  defendant  to 
offer  evidence  of  the  contents  of  the  deeds 
from  James  Martin  to  Jeremiah  Tims,  and 
from  Tims  to  Harvey  Waldrop,  and  from 
James  Martin  to  Harvey  Waldrop;  there 
being  no  sufficient  foundation  laid  for  the 
introduction  of  secondary  evidence  of  the 
contents  of  such  deeds,  (c)  Because  such 
evidence  was  hearsay,  and  because  the  ques- 
tions which  elicited  it  were  leading. 

"(3)  Because  the  circuit  Judge  erred  in 
finding  that :  The  interest  of  James  Martin 
in  said  land  was  derived  through  a  deed 
dated  March  18,  1836,  and  recorded  Sep- 
tember 2,  1839,  from  Benjamin  Sloan  and 
George  Seaborn,  executors  of  the  will  of 
Gen.  Baylis  Earle,  deceased,  by  which  they 
leased  to  James  I^Iartin,  his  heirs  and  as- 
signs, for  the  term  of  65  years,  a  tract  of 
470  acres,  being  land  of  the  estate  of  Thomas 
Wadsworth,  deceased,  left  for  the  benefit  of 
his  Poor  School' — there  being  no  competent 
evidence  upon  which  to  predicate  said  find- 
ing, in  that:  (a)  The  deed  from  said 
Sloan  and  Seaborn,  as  executors  to  Baylis 
Earle,  was  not  put  in  evidence;  (b)  no 
proof  of  its  loss  was  offered;  (c)  no  notice 
to  produce  this  deed  was  given  to  plaintiff, 
along  with  notice  as  to  other  deeds;  (d)  no 
sufficient  foundation  was  laid  for  the  intro- 
duction of  secondary  evidence  of  the  contents 
thereof;  (e)  no  notice  was  given  that  a  cer- 
tified copy  of  said  deed  would  be  offered  In 
evidence. 

"(4)  Because  the  circuit  Judge  erred  in 
finding  as  follows:  'By  the  recital  of  an- 
other deed  in  evidence,  that  of  R.  G.  Wallace 
and  others,  as  trustees,  to  Mrs.  Beulah  C. 
Brown,  it  appears  that  this  land  was  grant- 
ed to  Thomas  Wadsworth  on  May  4,  1785, 
and  that  it  was  leased  from  the  treasurer 
of  the  Wadsworth  Poor  School  by  Gen. 
Earle    on    March    20,    1831' — because     (a) 


no  such  deed  is  in  evidence;  (b)  if  such 
deed  was  offered  in  evidence,  it  was  incom- 
petent, because  Mrs.  Irby  was  estopped  to 
deny  the  title  of  the  mortgagor;  (c)  because 
no  foundation  was  laid  for  the  Introductioa 
of  a  copy  of  that  deed  and  no  notice  was 
given  to  produce  it;  (d)  because,  If  it  were 
permissible  in  evidence,  it  would  be  incompe- 
tent evidence  to  prove  a  grant  by  the  state; 
(e)  because,  even  if  the  deed  were  in  evi- 
dence, it  would  not  be  competent  evidence  to 
prove  a  lease. 

"(5)  Because  there  Is  absolutely  no  com- 
petent evidence  that  this  land,  covered  by 
this  mortgage,  was  ever  a  part  of  the  Wads- 
worth lease,  and  there  is  no  competent  evi- 
dence that  such  a  lease  ever  existed,  or,  if 
it  existed,  that  It  has  expired,  and  the  cir- 
cuit Judge  erred  in  not  so  holding;  and 
because  the  deed  of  R.  G.  Wallace  and 
others,  trustees,  to  Mrs.  Beulah  Brown,  is 
not  competent  evidence,  for  the  reason  that 
Mrs.  Irby  is  estopped  to  deny  the  validity 
of  the  title  of  the  mortgagor,  whose  mort- 
gage she  assigned  in  writing,  which  mort- 
gage contained  a  clause  of  warranty,  and 
there  Is  no  evidence  to  Identify  this  land  as 
a  part  of  that  conveyed  to  Mrs.  Beulah 
Brown. 

"(6)  Because  the  circuit  Judge  erred  in 
holding  that  *the  evidence  does  not  show 
that  there  was  any  contract  of  guaranty  in- 
dependent of  the  written  assignment  in- 
dorsed on  the  mortgage';  the  testimony  of 
W.  H.  Tucker  and  the  admission  of  Mrs. 
Irby  showing  that  there  was  such  guaranty, 
and  the  evidence  of  W.  W.  Smith  showing 
that  he  assigned  to  W.  H.  Tucker  with  the 
same  guaranty  given  to  him  by  Mrs  Irby. 

"(7)  Because  the  circuit  Judge  erred  in 
holding  that  no  guaranty  could  be  inferred 
from  the  written  assignments;  there  being 
no  saving  clause  in  the  assignments,  such 
as  'without  recourse  on  me,*  or  the  like. 

•*(8)  Because  the  circuit  Judge  erred  in 
holding,  'It  is  clear  that  the  interest  of 
Brown  in  the  land  mortgaged  was  only  lease- 
hold'; whereas,  there  is  not  a  particle  of 
competent  evidence  that  this  land  was  ever 
a  part  of  the  leased  land,  and  it  being  in- 
competent for  Mrs.  Irby  to  introduce  such 
evidence. 

"(9)  Because  the  circuit  Judge  erred  in 
holding  that  'plaintiff  had  constructive  no- 
tice through  the  registry  of  antecedent  deeds 
in  tl^e  chain  of  titles';  whereas,  it  is  sub- 
mitted there  is  no  competent  evidence  of  any 
chain  of  title  by  which  it  appears  that  this 
lot  of  land  was  held  on  lease,  nor  is  there 
anything  whatever  in  the  mortgage  itself 
to  suggest  a  doubt  of  the  truth  of  the  war- 
ranty therein  contained. 

"(10)  Because  the  circuit  Judge  erred  in 
holding  that,  'the  lease  having  expired,  tlu 
land  is  no  longer  subject  to  the  lien/  for 
the  reasons:  (a)  There  is  no  competent  evi- 
dence that  this  land  was  ever  a  part  of  the 
Wadsworth  lease,    (b)  Even  if  it  be  held  to 
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be  proved  that  it  wafl  covered  by  the  Wads- 
worth  lease,  there  is  no  competent  evidence 
as  to  the  time  of  the  beginning  and  the  ex- 
piration of  the  Wadsworth  lease. 

'*  ( 11 )  Becanse,  it  being  undisputed  evidence 
that  Mrs.  Irby  assigned  in  writing,  without 
any  clause  of  reservation,  the  mortgage 
sought  to  be  foreclosed,  which  mortgage  con- 
tains a  clause  of  warranty  of  title,  it  was 
error  in  the  circuit  Judge  not  to  hold  that 
Mrs.  C.  £.  Irby  was  estopped  to  deny  that 
the  mortgagor's  estate  was  that  of  a  fee 
simple  and  is  estopped  to  set  up  a  lease- 
hold estate. in  the  mortgagor. 

**  ( 12 )  Because,  it  being  undisputed  evidence 
that  Mrs.  Irby  had,  subsequent  to  the  assign- 
ment by  her  in  writing  for  valuable  consider- 
ation of  the  mortgage  sought  to  be  fore- 
closed, acquired  the  title  to  the  land  covered 
by  the  mortgage,  It  was  error  on  the  part  of 
the  circuit  Judge  to  hold  that  such  acquis!' 
tlon  of  title  did  not  inure  to  the  benefit  of 
plaintiff  and  render  the  land  subject  to  the 
lien  of  the  mortgage. 

"(13)  Because  the  circuit  Judge  erred  in 
holding  that  the  warranty  contained  In  the 
mortgage  was  not  the  warranty  of  Mrs. 
Irby,  but  should  have  held  that  it  was  her 
warranty. 

"(14)  Because  the  circuit  Judge  erred  in  not 
holding  that,  even  if  the  warranty  was  not 
hers,  Mrs.  Irby,  by  assigning  the  mortgage  in 
writing  for  valuable  consideration,  had  es- 
topped herself  to  deny  the  correctness  of  the 
warranty. 

"(15)  Because  the  circuit  Judge  erred  in 
holding,  'the  estate  of  the  mortgagor  was  a 
leasehold,  which  expired  by  the  terms  of 
the  lease  itself,  and  was  no  whit  defeated 
or  diminished  by  her  act  in  purchasing  the 
fee-simple  estate  after  the  expiration  of  the 
lease';  because:  (a)  There  is  no  competent 
evidence  that  the  mortgagor  had  only  a 
leasehold,  (b)  There  is  no  competent  evi- 
dence that  the  lease,  if  it  ever  existed,  had 
expired,  (c)  The  mortgagee,  having  assigned 
in  writing  and  for  valuable  consideration  the 
mortgages  sought  to  be  set  up,  and  having 
concealed  from  her  assignee  that  the  estate 
was  one  of  leasehold,  has  estopped  herself  to 
deny  that  the  estate  was,  as  appears  upon 
the  face  of  the  paper  assigned  and  in  the 
general  clause  of  warranty,  an  estate  in 
fee  simple. 

"(16)  Because  the  circuit  Judge  erred  in 
holding  that  *Mrs.  Irby  not  being  a  party  to 
the  mortgagor's  warranty,  and  having  done 
nothing  to  impair  the  rights  of  the  plaintiff  as 
assignee  of  the  mortgage,  she  is  not  estopped 
to  assert  her  title';  whereas,  it  is  submitted 
(a)  that  It  appears  from  the  evidence  that  she 
is  a  party  to  the  mortgagor's  warranty;  (b) 
that  by  concealing  from  her  assignee  that 
this  was  leasehold  property  she  misled  him 
to  his  injury,  and  thereby  impaired  the 
rights  of  plaintiff  as  assignee,  and  is  now 
estopped  to  assert  her  title  against  him. 

"(17)  Because  the  circuit  judge  erred  in 


ordering  that  the  complaint  be  dismissed  as 
to  Mrs.  Irby  and  W.  W.  Smith,  but  should 
have  given  Judgment  against  them  on  the 
mortgage  debt,  which  they  had  assigned  in 
writing,  for  value  received,  and  guarantied 
its  payment,  and  which  was  never  repaid  to 
plaintiff. 

"(18)  Because  the  circuit  Judge  erred  in 
finding  that  there  was  due  on  the  mortgage 
of  James  H.  Brown  to  Mrs.  Irby,  assigned 
to  plaintiff,  only  the  sum  of  $76.90,  whereas, 
he  should  have  found  that  there  was  due 
thereon  the  sum  of  $^106.09  at  the  time  of  the 
filing  of  his  decree;  and  in  finding  that  the 
amount  due  on  both  mortgages  was  $187.54, 
whereas,  he  should  have  found  that  there 
was  due  on  both  mortgages  the  sum  of 
$218.73. 

"(19)  Because  the  circuit  Judge  erred  in  not 
giving  Judgment  against  Mrs.  0.  E.  Irby  and 
W.  W.  Smith  for  the  amount  due  on  the 
Brown  mortgage;  they  having  assigned  the 
same  in  writing  for  valuable  consideration, 
and  having  guarantied  its  payment 

"(20)  Because  the  circuit  Judge  erred  in 
dismissing  the  complaint  as  to  Mrs.  0.  B. 
Irby  and  W.  W.  Smith,  because,  they  having 
received  valuable  consideration  for  the  assign- 
ment of  the  note  and  mortgage  and  having 
guarantied  the  payment  thereof,  and  Mrs. 
Irby  having  concealed  from  her  assignee  and 
he  being  Ignorant  that  the  mortgagor  had  only 
a  leasehold  interest  in  the  land,  and  Mrs. 
Irby  having  acquired  title  to  this  land,  it 
would  be  grossly  inequitable  to  permit  them 
to  retain  the  consideration  of  the  assign- 
ments, and  to  permit  Mrs.  Itby  to  hold  the 
land  absolved  from  the  lien  of  the  mortgage, 
without  requiring  them  to  pay  the  mortgage 
debt 

"(21)  Because  the  circuit  Judge  erred  In 
holding  that  the  title  of  James  H.  Brown  in 
the  mortgaged  premises  was  only  that  of  a 
leasehold,  since  It  appears  by  the  evidence 
Introduced  by  Mrs.  Irby  that  this  land  was 
conveyed  In  fee  simple  to  D.  H.  Hammond  by 
Harvey  Waldrop  by  a  deed  dated  November 
19,  1879,  and  recorded  in  R.  M.  0.  office 
January  22,  1881;  and  Hammond  having  con- 
veyed the  same  land  to  J.  H.  Brown  by  deed 
dated  November  12, 1885,  recorded  In  R.  M.  0. 
office  November  15,  1881,  and  Brown  having 
in  1886  mortgaged  the  said  land  to  Mrs.  C.  E. 
Irby,  and  in  1892  to  Sylvester  Bleckley  Com- 
pany, which  mortgages  were  recorded,  it  is 
evident  that  J.  H.  Brown,  the  mortgagor, 
and  those  under  whom  he  claimed,  had 
continuous,  open,  notorious,  and  adverse 
possession  thereof,  under  claim  of  title  in  fee 
simple,  for  more  than  20  years,  and  had 
acquired  title  by  prescription. 

"(22)  Because  the  circuit  Judge  erred  in  con- 
sidering and  predicating  his  decree  upon  the 
recitals  contained  in  the  deed  from  R.  G. 
Wallace  and  others,  trustees,  to  Mrs.  Beulah 
G.  Brown,  for  the  reason  that  the  deed  was 
not  properly  before  the  court,  and  that  (a) 
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the  orlt^inA)  fleed  was  not  offered  In  evidence; 
(b)  no  notice  to  produce  was  given;  (c)  no 
proof  of  Its  loss  was  offered;  (d)  no  founda- 
tion was  laid  for  the  Introduction  of  a  copy, 
or  of  other  secondary  evidence  of  its  con- 
tents; and  (e)  It  was  not  competent  for  Mrs. 
Irby  to  offer  such  evidence  designed  to  as- 
sail the  mortgagor's  title. 

"(23)  Because  the  circuit  judge  erred  In 
holding  that  the  reference  in  the  mortgages 
assigned  to  the  Hammond  deed  and  the  re- 
citals in  that  deed  were  sufficient  to  put 
plaintiff  on  inquiry,  and  that  they  gave  him 
constructive  notice  that  this  land  was  a  part 
af  the  Wadsworth  lease,  because  there  was 
nothing  in  the  recital  of  the  mortgage  to  sug- 
gest a  doubt  that  the  warranty  of  title  there- 
in contained  was  false,  and  plaintiff  had 
right  to  rely  upon  that  warranty  and  to  trust 
that  the  assignor  would  not  assign  to  him  a 
mortgage  purporting  to  be  on  land  held  In 
fee  simple,  but  which  was  only  a  leasehold 
estate,  without  giving  him  notice  thereof.*' 

Bonham  &  Watkins,  for  appellant  Brea- 
i&eale  &  Rucker,  for  respondents. 

GABY,  A.  J.  This  is  an  action  to  fore- 
close two  mortgages.  The  record  contains 
the  following  statement:  "On  May  24,  1902, 
W.  H.  Tucker  filed  in  the  court  of  common 
pleas  for  Anderson  county  his  complaint  to 
foreclose  two  mortgages,  as  follows:  A 
mortgage  of  12  acres  of  land,  executed  by 
James  Brown,  sometimes  known  as  James 
Bryant,  to  Mrs.  C.  E.  Irby,  on  1st  January, 
1886,  and  by  her  assigned  to  W.  W.  Smith 
in  writing  for  valuable  consideration  on  1st 
day  of  June,  1892,  and  by  him  assigned  in 
writing  for  valuable  consideration  to  W.  H« 
Tucker  on  Ist  day  of  May,  1893;  also  a  mort- 
gage executed  by  said  James  Brown,  signing 
himself  as  James  Bryant,  to  Sylvester  Bleck- 
ley Company,  on  the  same  tract  of  land,  on 
August  6,  1891,  for  the  sum  of  $66,  with  in- 
terest from  date  at  8  per  cent  per  annum, 
which  mortgage  was,  for  value  received  by 
them,  duly  assigned  In  writing  by  Sylvester 
Bleckley  Company  to  W.^  H.  Tucker  on  26th 
June,  1893.  Various  payments  are  credited 
on  the  mortgages.  That  said  James  Brown 
died  some  time  in  October,  1001,  and  J.  B. 
Tucker  was  duly  appointed  administrator  of 
his  estate,  which  consisted  solely  of  this 
tract  of  land.  W.  H.  Tucker  began  his  action 
May  24,  1902.  Mrs.  C.  E.  Irby  answered  the 
complaint  setting  up  the  defenses :  (1)  That 
the  said  James  H.  Brown  had  only  an  inter- 
est in  the  land  mortgaged  till  the  expiration 
of  the  lease  known  as  the  'Wadsworth  lease'; 
that  said  lease  expired  in  1900;  that  plaintiff 
knew  these  facts  when  the  assignment  was 
made  to  him.  (2)  Laches  of  plaintiff  and 
payment.  (3)  The  statute  of  limitations. 
The  original  deed  from  Sloan  and  Anderson, 
as  executors  of  the  estate  of  James  Mailln, 
and  from  R.  G.  Wallace  and  others,  trustees, 
to  Mrs.  Beulah  Brown,  were  not  offered  in 
evidence,  but  certified  copies  thereof  were 


offered,  and  no  notice  to  produce  the  original 
was  given  plaintiff  or  his  attorneys,  and  no 
proof  of  loss  was  made,  and  no  foundation 
laid  to  introduce  secondary  evidence  of  the 
contents.  It  is  fair  to  state  that  defendants' 
attorneys  think  that  It  was  understood  at  the 
reference  that  they  could  offer  these  certified 
copies  without  objection.  But  plalntUTs 
attorneys  think  the  only  agreement  between 
counsel  was  that  plaintiff's  attorneys  would 
not  require  defendants'  attorneys  to  prove 
the  execution  of  their  deeds.  It  was  referred 
to  the  judge  of  probate,  as  special  referee,  to 
take  the  testimony  and  ascertain  the  amount 
due  on  the  mortgage  debts.  Upon  the  evi- 
dence reported  by  him  the  case  was  heard 
by  Hon.  J.  a  Klugh,  circuit  judge,  who  rend- 
ered a  decree  filed  June  10,  1904,  dismissing 
the  complaint  as  to  Mrs.  C.  E.  Irby  and  W. 
W.  Smith,  and  adjudging  that  the  mortgages 
set  forth  in  the  complaint  are  no  longer  liens 
on  the  real  estate  described  in  the  complaint 
In  due  time  plaintiff  gave  notice  of  his  inten- 
tion to  appeal  from  said  decree.'*  The  facts 
are  more  fully  set  out  in  the  decree  of  his 
honor,  the  circuit  judge,  which,  together  with 
the  exceptions,  will  be  incorporated  in  the  re- 
port of  the  case. 

1.  We  will  first  consider  these  exceptions 
assigning  error  on  the  part  of  the  circuit 
judge  in  ruling  that  Mrs.  0.  B.  Irby  was  not 
estopped  from  interposing  the  plea  that  she 
acquired  title  to  the  land  after  the  assign- 
ments of  the  mortgages.  Mrs.  Irby  was  a 
stranger  to  the  mortgage  executed  by  Brown 
to  Sylvester  Bleckley  Company,  which  was 
assigned  to  the  plaintiff.  There  was  there- 
fore nothing  in  that  transaction  to  prevent 
her  from  purchasing  the  land.  This  phase 
of  the  question  does  not  call  for  further  dis- 
cussion, and  we  proceed  to  consider  the  effect 
of  the  transactions,  in  which  she  took  part 
before  becoming  the  purchaser  of  the  land. 

The  testimony  does  not  show  that  W.  W. 
Smith  did  not  have  notice  of  the  fact  that 
Brown  held  only  a  leasehold  estate  at  the 
time  Mrs.  Irby  assigned  the  note  and  mort- 
gage to  him ;  and  he  says :  "I  never  expect- 
ed to  have  any  recourse  on  Mr&  Irby."  He 
certainly  was  not  misled  by  her.  We  are 
furthermore  satisfied  that  the  plaintiff,  at  the 
time  W.  W.  Smith  assigned  the  note  and 
mortgage  to  him,  either  had  actual  knowl- 
edge of  the  fact  that  Brown  had  only  a  lease- 
hold estate,  or  that  he  had  notice  of  such 
facts  as  were  suflSdent  to  put  him  on  inquiry, 
which,  if  pursued  with  due  diligence,  would 
have  led  to  knowledge  of  Brown's  interest; 
and  this  was  equivalent  to  notice.  The  as- 
signment of  the  note  and  mortgage,  and  the 
purchase  of  the  land  by  Mrs.  Irby,  were  en- 
tirely separate  and  distinct  transactions. 
There  is  no  testimony  tending  to  show  that 
she  assigned  the  note  and  mortgage  in  oon- 
templatiou  of  purchasing  the  land  and  there> 
by  defeating  the  lien  of  the  mortgage;  nor 
that  she  failed  to  give  notice  of  any  exist- 
ing  right  which  she  then  possessed,    llie 
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principle  Is  well  settle^  In  this  state  that  the 
assignee  of  a  note  and  mortgage  cannot  In- 
voke the  equitable  doctrine  of  purchaser  for 
valuable  consideration  without  notice,  when 
his  assignor  had  notice.  Patterson  v.  Rabb, 
88  S.  C.  138,  IT  S.  B.  463,  19  L.  R.  A.  831 ; 
Westbury  v.  Simmons,  67  S.  O.  467,  85  S.  E. 
764.  Nor  did  the  assignment  Import  a  guar- 
anty. In  the  case  of  Golburn  y.  Mathews, 
1  Strob.  232  (aflBrmed  in  Jones  ▼.  Garllngton, 
44  S.  C.  636,  22  S.  E.  741),  the  court  says: 
''That  In  the  sale  of  an  unnegotiable  security 
there  Is  no  Implied  warranty  of  either  Its 
goodness  or  money  value  Is  too  plain  a  prop- 
osition to  require  law  to  sustain  It"  It  can- 
not be  successfully  contended  that  there  was 
any  fact  stated  In  the  assignment  (which  was 
In  the  usual  form)  calculated  to  mislead  the 
assignee.  As  said  by  this  court  In  the  case 
of  Westbury  v.  Simmons,  67  S.  O.  467,  480, 
35  S.  B.  764:  'The  form  of  the  assignment 
by  Rents  to  Rlon  was  such  as  is  usually 
employed  in  transferring  the  title  to  non- 
negotiable  Instruments,  and  we  see  nothing 
upon  the  face  thereof  that  could  reasonably 
have  been  expected  to  mislead  Simmons ;  he 
being  presumed  to  know  that  the  assignee  of 
a  nonnegotiable  chose  In  action  takes  It 
subject  to  the  set-offs  and  defenses  existing 
at  the  time  of  the  assignment."  In  4  Cyc 
83,  It  Is  said :  "By  the  mere  fact  of  assign- 
ment, the  assignor  further  guaranties  that 
he  will  not  Interfere  with  the  chose  there- 
after, and,  If  he  does  Interfere  to  the  damage 
of  the  assignee,  he  renders  himself  liable  to 
the  assignee  for  any  damage  resulting  f^om 
such  Interference."  Conceding  that  the  prin- 
ciple prevails  in  this  state,  It  Is  not  applicable 
to  the  facta  of  the  case  under  consideration. 
If  the  action  for  foreclosure  had  been  Insti- 
tuted while  the  leasehold  estate  was  In  exist- 
ence, and  Mrs.  Irby  had  attempted  to  show 
that  the  mortgagor  had  but  a  leasehold  estate. 
It  might  be  that  this  would  be  regarded  as 
an  interference  with  the  collection  of  the 
claim  which  she  had  assigned.  She,  however, 
does  not  contest  the  fact  that  the  mortgagor 
had  a  leasehold  estate,  but  sets  up  the  plea 
that  It  has  expired.  The  admission  that  the 
mortgagor  had  a  leasehold  estate  at  the 
time  the  note  and  mortgage  were  assigned 
Is  not  Inconsistent  with  the  defendants'  con- 
tention that  the  leasehold  estate,  although 
existing  at  that  time,  has  since  expired  and 
ceased  to  have  any  legal  existence. 

We  will  next  consider  those  exceptions 
assigning  error  on  the  part  of  the  circuit 
Judge  in  ruling  that  the  deeds  therein  men- 
tioned were  properly  Introduced  in  evidence. 
When  the  deeds  were  offered,  the  appellant's 
attorneys  admitted  the  execution  thereof, 
but  objected  to  their  introduction  on  the 
^ound  that  Mrs.  Irby  was  estopped  from  set- 
ting up  title  to  the  land,  or  from  disputing 
the  title  of  the  mortgagor.  The  views  here- 
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Inbefore  expressed  In  considering  the  other 
exceptions  show  that  this  ground  Is  un- 
tenabla 

2.  The  next  question  for  consideration  Is 
whether  the  presiding  Judge  erred  in  his 
ruling  as  to  the  testimony  of  R.  P.  Martin 
and  J.  H.  Elrod.  The  record  shows  that 
the  following  took  place  during  the  examina- 
tion of  R.  P.  Martin  as  a  witness  for  the  de- 
fendants :  "Q.  Did  Harvey  Waldrop  ever  own 
that  land?  (Mr.  Bonham  objects  to  this 
question  on  the  ground  that  It  is  incompetent 
for  Mrs.  Irby  to  introduce  any  testimony 
Intended  to  attack  the  validity  of  the  title 
'of  J.  H.  Brown,  because  her  assignment  of 
her  note  and  mortgage  on  that  land  estops 
her  from  so  doing.  I  object  on  the  further 
ground  that  Waldrop's  deed  is  the  best  evi- 
dence of  his  ownership  of  the  land,  and,  if  it 
be  claimed  that  that  deed  be  lost,  no  suffi- 
cient foundation  has  been  laid  for  the  intro- 
duction of  the  contents  of  the  lost  deed. 
Taken  subject  to  objection.)  A.  Tes.  Q. 
Who  did  Harvey  Waldrop  get  that  land  from? 
(Mr.  Bonham  objects  on  same  grounds  as 
stated  above.)"  The  appellant's  attorneys 
objected  to  other  testimony  of  this  witness 
on  similar  grounds.  When  J.  H.  Elrod  was 
on  the  stand  as  a  witness,  like  questions 
were  propounded  and  similar  objections  in- 
terposed by  the  appellant's  attorneys.  It 
will  be  observed  that  objection  was  made 
to  the  admissibility  of  the  evidence  on  two 
grounds:  (1)  Because  Mrs,  Irby  was  estop- 
ped from  setting  up  title  to  the  land;  and 
(2)  because  the  deeda  were  the  best  evidence 
of  title,  and  no  sufficient  foundation  had  been 
laid  for  the  introduction  of  secondary  evi- 
dence of  the  contents  of  the  lost  deeds.  The 
first  objection  has  already  been  disposed  ot. 
The  ruling  of  the  circuit  Judge  that  suffl 
dent  foundation  had  been  laid  for  the  Intro- 
duction of  secondary  evidence  is  not  appeal- 
able, unless  there  was  an  abuse  of  discretion, 
which  does  not  exist  in  this  case.  Hobbsv. 
Beard,  48  S.  O.  370,  21  S.  B.  305. 

Lastly,  we  will  consider  the  exceptions 
raising  the  question  whether  the  circuit  Judge 
erred  in  ruling  that  the  mortgagor  had  simply 
a  leasehold  Interest  in  the  land;  the  appel- 
lant contending  "that  the  mortgagor,  and 
those  under  whom  he  claimed,  had  continu- 
ous, open,  notorious,  and  adverse  possession 
of  the  land  under  claim  of  title  in  fee  simple 
for  more  than  20  years,  and  had  acquired 
title  by  prescription."  The  preponderance  of 
the  testimony  shows,  as  contended  at  first  by 
the  appellant,  that  the  mortgagor  had  only 
a  leasehold  estate  In  the  land.  These  con- 
clusions practically  dispose  of  all  the  ques- 
tions Involved  under  the  appeal. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 
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BIGOERS  T.  CATAWBA  POWER  CO. 

(Supreme  Court  of  South  Carolina.    July  29, 

1905.) 

1.  Opinion  Evidence. 

A   witness,  having  personal   knowledge  of 

the  facts  relating  to  the  question  of  time  within 

which  an  act  may  be  done,  may  testify  thereto. 

[E3d.  Note. — For  cases  in  point,  see  vol.  20, 

Cent.  Dig.  Evidence,  ||  2196,  2269.] 

2.  Master — ^Duties  to  Servant. 

A  master  must  furnish  safe  and  suitable  ap- 
pliances and  a  safe  place  to  work,  and  employ 
a  sufficient  number  of  competent  persons  to 
perform  the  work. 

[Ed,  Note. — ^For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  178,  179, 
327.] 

3.  Same — Fellow  Servants. 

Where  a  master  employs  competent  serv- 
ants to  give  notice  of  the  danger  to  the  other 
servants,  they  are  fellow  servants ;  and  he  is  not 
responsible  for  their  negligence  in  failing  to 
give  notice  of  danger  arising  from  the  opera- 
tion of  the  appliances. 

[Ed,  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §§  418,  419.] 

4.  Same— Assumption  of  Risk. 

Where  the  .duties  of  a  servant's  employ- 
ment were  dangerous,  but  he  vras  informed  of 
the  danger,  he  assumed  the  ordinary  risk  in- 
cident to  the  work. 

[E3d.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §§  550,  574- 
600.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County ;   Watts,  Judge. 

Action  by  Samuel  Biggers  against  the  Ca- 
tawba Power  Company.  From  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

The  following  are  the  exceptions  referred 
to  in  the  opinion : 

"(1)  Because  his  honor  erred  in  allowing 
the  plaintiff's  witness  Cope  Williamson  to 
testify  against  the  objection  of  defendant  as 
follows:  *No,  sir;  you  could  have  pre- 
vented the  danger  if  it  [the  bucket]  had  been 
let  down  slower.  It  [the  bucket]  was  coming 
in  so  fast  he  could  not  have  gotten  out  of 
the  way  under  no  circumstances.'  And  also: 
'Yes,  sir;  they  [the  buckets]  were  coming 
faster  than  usual  that  day' — the  error  be- 
ing that  all  of  said  testimony  was  a  mere 
opinion  of  the  witness,  who  was  a  mere  on- 
looker, and  had  not  worked  In  this  depart- 
ment. 

"(2)  Because  his  honor  erred  In  over- 
ruling defendant's  motion  for  a  nonsuit  on 
both  the  following  grounds :  First,  that  the 
evidence  failed  to  show  any  negligence  on 
the  part  of  defendant  company  causing  or 
being  the  proximate  cause  of  the  injury  to 
the  plaintiff;  and,  secondly,  that  the  evi- 
dence showed  that,  if  the  plaintiff's  injury 
was  due  to  negligence,  it  was  the  negligence 
of  his  fellow  servants. 

"(3)  Because  his  honor  erred  in  charging 
plaintiff's  first  request,  as  follows:  *That 
the  employer  or  master  owes  his  employ^  or 
servant  a  positive  duty  to  see  that  no  harm 
comes  to  him,  while  in  the  performance  of 
Che  master's  work,  from  servants  charged 


with  the  performance  of  the  mast^'s  duty 
or  by  unsafe  jor  unsuitable  machinery  or  ap- 
pliances'—the error  being  that  said  charge 
makes  the  master  absolutely  liable  to  his  serv- 
ant while  at  work  for  all  injuries  caused 
by  servants  in  the  performance  of  the  mas- 
ter's duty,  or  by  unsafe  or  unsuitable  machin- 
ery or  appliances,  without  reference  to  the 
care  of  the  master  in  furnishing  such  machin- 
ery, appliances,  and  servants,  and  fails  to 
show  or  explain  when  and  how  a  servant 
performs  his  master's  duty,  as  distinguished 
from  his  own  duty  as  a  servant. 

"(4)  Because  his  honor  erred  in  charging 
plaintiff's  third  request,  as  follows:  'If  a 
servant  is  wantonly  and  negligently  hurt 
while  in  the  discharge  of  his  duty  by  a  fore- 
man, manager,  or  boss  controlling  or  direct- 
ing the  work,  such  person  is  the  representa- 
tive of  the  master  and  the  master  is  liable. 
Inasmuch  as  the  acts  of  his  representative 
are  his  own  acts' — ^the  error  here  being  that 
his  honor  tells  the  jury  that  a  foreman, 
manager,  or  boss  is  a  vice  principal,  which  is 
a  question  of  fact,  depending  upon  the  evi- 
dence, circumstances,  and  work,  and  should 
liave  been  left  to  the  jury. 

*'(5)  Because  his  honor  erred  in  charging 
plaintiff's  sixth  request,  as  follows:  'It  is 
the  duty  of  the  master,  and  not  of  the  serv- 
ant, to  exercise  due  care  and  diligence  to 
ascertain  whether  the  appliances  furnished 
and  the  systems  and  methods  adopted  and 
used  are  safe  and  suitable;  and  a  servant 
has  the  right  to  assume,  without  inquiry  or 
examination,  that  the  appliances  and  methods 
furnished  and  used  are  safe  and  suitable' — 
the  error  being  that  said  charge  takes  fro|n 
the  consideration  of  the  jury  the  assumption 
by  the  servant  of  the  risks  of  obvious  imper- 
fections and  Inherent  dangers  In  the  methods 
and  means  of  carrying  on  the  work  in  which 
he  is  engaged. 

*'(6)  Because  his  honor  erred  in  charging 
subdivision  'e'  of  plaintiff's  ninth  request,  as 
follows:  '(e)  And,  generally,  the  master 
must  manage  the  work  and  the  appliances 
with  which  the  work  is  conducted  in  such  a 
reasonably  safe  and  prudent  manner  as  to 
avoid  Injury  to  the  servant  This  means 
that  the  master  may  have  careful  agents  and 
servants  employed  to  manage  the  work ;  but, 
if  the  system  of  management  is  faulty  and 
dangerous,  while  more  reasonably  safe  means 
and  methods  might  have  been  adopted  by  the 
master,  and  the  servant  Is  injured  in  con- 
sequence, the  master  is  liable' — the  error  in 
said  charge  being,  first,  in  that  it  makes  the 
master  liable,  even  if  his  appliances  should 
be  used  and  his  work  managed  by  fellow 
servants  of  the  injured  party,  and  It  excludes 
the  assumption  of  risks  on  the  part  of  the 
servant ;  second,  in  that  it  makes  the  master 
liable  for  his  system  of  management,  if  the 
jury  believe  a  better  system  might  have  been 
adopted,  and  therefore  the  master  would  be 
liable  if  the  jury  believe  he  had  not  used  the 
very   best   system;    and,   third,   in  that  it 
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excludes  the  asstimption  of  risks  by  a  serv- 
ant in  working  by  a  system,  when  he  contract- 
ed and  entered  upon  the  work  according  to 
said  system  then  in  use.'* 

A.  G.  Brice,  for  appellant  Jno.  R.  Hart» 
for  respondent 

6ART,  A.  J.  This  is  an  action  for  dam- 
ages, in  which  the  complaint  alleges:  **That 
on  the  10th  day  of  November,  1903,  the  plain- 
tiff was  employed  by  the  defendant  as  a  la- 
borer in  and  upon  its  construction  works  near 
Catawba  river,  in  said  county.  And  on  said 
date,  while  so  employed,  the  plaintiff  was  di- 
rected by  the  agent  foreman,  and  manager 
of  the  defendant  to  leave  certain  work  on 
which  he  was  then  employed,  and,  with  other 
laborers  of  the  defendant  to  enter  a  deep  ex- 
cavation and  assist  in  digging  and  removing 
earth  therefrom.  That  said  earth  was  re- 
moved by  shoveling  the  same  into  a  large  and 
heavy  iron  bucket  suspended  from  a  boom, 
and  was  made  to  swing  around  and  to  ascend 
and  descend  into  the  excavation  by  ropes 
connected  with  a  hoisting  engine  near  by. 
That  shortly  after  beginning  work  in  said  pit 
or  excavation  the  large  iron  bucket,  suspended 
as  aforesaid,  was,  by  direction  of  defendant's 
agents  and  servants  specially  charged  with 
the  movements  of  the  same,  let  down  into  the 
pit  or  excavation  where  the  plaintiff  was  at 
work  with  such  speed,  force,  and  want  of  con- 
trol, and  without  warning  to  the  plaintiff, 
that  he  was,  without  fault  on  his  part,  struck 
by  the  said  heavy  bucket  his  leg  broken,  and 
his  body  bruised  and  lacerated,  whereby  he 
suffered  and  continues  to  suffer  great  bodily 
pain  and  injuries,  disabling  him  from  earning 
a  livelihood  by  his  labor.  That  said  pain, 
suffering,  and  disabling  injuries  were  caused 
by  the  negligence,  gross  negligence,  and 
wanton  and  reckless  conduct  of  the  defend- 
ant its  officers,  and  agents  (1)  in  ordering 
and  directing  plaintiff  to  work  in  a  place  and 
premises  known  by  it  to  be  attended  with 
great  personal  danger,  without  warning  him, 
who  was  ignorant  of  the  danger;  (2)  in  em- 
ploying dangerous  and  unskillful  methods, 
machinery,  and  appliances  In  and  about  the 
said  excavation  work,  and  in  lising  the  same 
in  a  reckless,  careless,  and  hazardous  manner; 
(3)  in  causing  and  permitting  the  bucket  used 
to  remove  the  excavated  material  to  be  low- 
ered with  great  speed  and  force  into  the  pit 
where  the  plaintiff  was  working,  and  causing 
the  said  bucket  to  swing  and  oscillate  over 
the  bottom  area  of  the  said  pit,  and  against 
the  plaintiff's  person,  whereas.  If  the  defend- 
ant had  caused  the  said  bucket  to  be  managed 
with  reasonable  care,  plaintiff's  injuries  may 
have  been  avoided;  (4)  in  employing  and  re- 
taining reckless  and  incompetent  agents  and 
servants  to  manage  and  control  the  machinery 
for  removing  the  excavated  earth;  (5)  in  not 
providing  certain  safe  and  sufficient  control 
of  the  dangerous  hoisting  machinery  and  ap- 
pliances used  in  and  about  the  said  excava- 


tion.** The  defendant  denied  the  allegations 
of  negligence  and  set  up  the  defenses  of  con- 
tributory negligence,  assumption  of  risk,  and 
the  negligence  of  fellow  servants.  At  the 
dose  of  the  plaintiff's  testimony  the  defend- 
ant made  a  motion  for  a  nonsuit  which  was 
refused.  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  |1,500.  The  defendant 
appealed  upon  exceptions  which  will  be  set 
out  in  the  report  of  the  case. 

1.  First  exception:  The  witness  testified 
from  his  personal  knowledge  of  the  facts, 
which  related  to  the  question  of  time.  It  is 
only  necessary  to  refer  to  the  case  of  Easier 
v.  Ry.,  59  S.  C.  811,  37  S.  B.  938,  to  show  that 
it  was  competent  for  him  to  give  his  opinion 
under  such  circumstances. 

2.  It  will  not  be  necessary  to  consider  the 
other  exceptions  separately.  It  is  the  duty 
of  the  master  (1)  to  furnish  safe  and  suitable 
machinery  and  appliances,  and  to  see  that 
they  are  kept  in  proper  repair;  (2)  to  provide 
a  safe  place  to  work;  (3)  to  employ  a  suffi- 
cient number  of  servants  to  perform  the  la- 
bors of  their  employment;  (4)  to  select  com- 
petent servants.  When  there  is  a  failure  to 
perform  any  of  these  duties,  and  a  servant 
is  injured  as  a  direct  and  proximate  result 
of  such  failure,  it  constitutes  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  master. 
If  it  is  necessary,  in  order  to  conduct  the  work 
in  a  safe  manner,  for  the  master  to  employ 
servants  to  give  notice  of  danger  during  the 
progress  thereof  to  other  servants,  and  in- 
jury results  from  such  failure,  the  master  is 
liable  for  damages;  but  when  the  master  em- 
ploys competent  servants  to  give  notice  of 
danger  to  the  other  servants,  they  are  fellow 
servants,  and  he  is  not  responsible  for  their 
negligence  in  failing  to  give  notice  of  danger 
arising  from  the  operation  of  the  appliances, 
as  this  is  one  of  the  risks  assumed  by  the  serv- 
ant The  servant  likewise  assumes  the  usu- 
al and  ordinary  risk  incident  to  the  operation 
of  the  machinery.  But  i^  the  danger  is  latent 
or  unusual,  or  the  servant  is  youthful,  or  the 
master  knows  he  is  inexperienced,  it  is  his 
duty  to  give  warning  of  the  danger. 

3.  In  the  present  case  there  was  testimony 
tending  to  show  that  the  place  where  the 
plaintiff  was  required  to  perform  the  duties 
of  his  employment  was  dangerous;  but  he 
was  fully  informed  of  the  danger,  and  there- 
fore assumed  the  ordinary  risk  Incident  to  the 
work.  There  was  no  testimony  tending  to 
prove  that  the  machinery  and  appliances  were 
unsafe  and  unsuitable,  nor  that  the  servants 
employed  by  the  defendant  were  incompetent 
nor  that  a  sufficient  number  of  servants  were 
not  employed  to  give  notice  of  danger.  The 
testimony  tends  to  show  that  the  injury  was 
the  result  of  negligence  on  the  part  of  the 
servant  whose  duty  it  was  to  give  notice  of 
danger.  The  exception  assigning  error  in 
refusing  the  motion  for  nonsuit  must  be  sus- 
tained. The  principles  which  we  have  an- 
nounced dispose  of  the  other  exceptionp 
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It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed,  and 
the  case  remanded  for  a  new  trial. 

:72  s.  c.  m) 

OORBBTT  et  al.  v.  FOGLB  et  al. 

(Supreme  Court  of  South  Carolina.    Aug.  3, 

1905.) 

1.  AppEAii— Review— Findings  of  Fact. 

The  Supreme  Court,  on  appeal  from  a 
decree  in  partition,  cannot  review  the  findings 
of  fact,  where  the  answer  denied  the  tenancy 
in  common  and  the  right  to  partition,  and 
raised  issue  of  title  by  claiming  possession  and 
use  of  the  lands  exclusively. 

2.  Witness  —  Competenct  —  Transactions 
WITH  Decedent. 

In  partition  against  a  husband  of  ^  lands 
claimed  by  him  through  his  deceased  wife,  he 
is  incompetent  to  testify  as  to  payment  to  the 
wife  of  a  certain  sum  for  her  interest,  under 
Code  Civ.  Proc.  1902,  §  400;  it  relating  to  a 
transaction  with  a  decedent. 
8.  JuDiciAii  Sale  ~  Acceptancb  of  Deed- 
Acquiescence  in  Limitations. 

Where  a  person  entered  into  possession  of 
land  under  a  judicial  deed,  and  lived  on  the 
premises  for  !S)  years,  there  was  a  presump- 
tion of  acquiescence  on  bis  part  in  any  limita- 
tions in  the  deed. 
4.  Res  Judicata. 

Where  a  person  bought  land  at  judicial 
sale,  and  directed  a  conveyance  to  be  made 
to  a  third  party  with  certain  limitations,  and 
the  report  of  sale  was  confirmed,  and  such 
third  party  accepted  the  deed,  the  order  confirm- 
ing the  sale  was  res  judicnta  as  to  the  limita- 
tions. 

Appeal  from  Common  Pleas,  Circuit  Court 
of  Orangeburg  County;  Dantzler,  Judge. 

Action  by  Bernard  Corbett  and  James  Cor- 
bett  against  John  W.  Fogle,  Orrie  D.  Tar- 
rant, and  Dennis  S.  Fogle.  From  circuit 
decree,   defendants    appeal.    Reversed. 

This  is  an  action  for  partition.  The  facts 
are  thus  set  out  in  the  decree  of  his  honor, 
the  circuit  judge: 

"Emiline  0«  Fogle,  now  dead,  whose  maid- 
en, name  was  Gleaton,  a  daughter  of  Absa^ 
lom  Gleaton,  now  deceased,  intermarried 
first  with  one  John  Martin;  the  product  of 
that  marriage  being  one  child,  a  daughter, 
Docia  Martin.  Doeia  Martin  Int^married 
with  one  James  Corbett,  one  of  the  plaintiffs 
herein,  and  at  her  death  left  surviving  her 
her  mother,  Bmiline  O.  Fogle,  her  husband, 
James  Corbett,  and  the  following  named 
children :  Bernard  Corbett,  a  plaintiff  herein, 
and  the  defendants,  John  Corbett,  Julia  Mar- 
tin, and  Emma  Corbett,  and  a  son,  Liowis 
Corbett,  who  died  after  his  grandmother, 
Emiline  O.  Fogle,  leaving  as  his  only  heirs 
at  law  his  father,  James  Corbett,  and  his 
brothers  and  sisters  above  named.  John 
Martin  having  died,  Emiline  O.  Fogle  In- 
termarried with  one  John  W.  Fogle,  a  defend- 
ant herein,  and  died  on  the  23d  day  of  June, 
1897,  Intestate,  leaving  surviving  her  as  her 
only  heirs  at  law,  her  husband,  the  defend* 
ant  John  W.  Fogle,  Orra  D.  Fogle  (now  Orra 
D.  Tarrant,  wife  of  D.  L.  Tarrant  called 
in  the  complaint  Orrle  D.  Tarrant),  and 
Dennis  S.  Fogle,  children  of  her  second  mar- 


riage, and  her  grandchildren  hereinbefore 
named.  Thereafter  this  actioi^  was  com- 
menced by  the  plaintiffs  herein  against  the 
defendants  for  the  partition  of  the  tract  of 
land  mentioned  and  described  in  the  com- 
plaint, and  in  the  answer  of  John  W.  Fogle, 
Orra  D.  Tarrant,  and  Dennis  S.  Fogle,  de- 
fendants, of  which  it  is  alleged  by  the  plain- 
tiffs the  said  Emiline  O.  Fogle  was  seised 
and  possessed  at  the  time  of  her  death,  and 
also  for  an  accounting  against  the  defend- 
ants, John  W.  Fogle,  Dennis  S.  Fogle,  and 
Orra  D.  Tarrant,  for  rents  and  profits  al- 
leged to  have  been  received  by  them  since  her 
death.  The  defendants,  John  W.  Fogle, 
Dennis  S.  Fogle,  and  Orra  D.  Tarrant,  by 
their  joint  answer,  among  other  things,  al- 
lege substantially  that  neither  the  plaintiffs 
nor  the  defendants,  John  Corbett,  Julia 
Martin,  and  Emma  Corbett,  or  either  of  them, 
have  any  interest  in  the  premises  sought  to 
be  partitioned,  and  that  they  'are  not  and 
never  have  been  tenants  in  common'  with 
them  In  said  lands.  And  by  paragraph  2 
of  the  second  defense  of  their  answer  they 
allege:  *That  on  the  2d  day  of  January, 
1871,  one  Thad.  0.  Andrews,  then  being  the 
Judge  of  probate  in  and  for  the  county  of 
Orangeburg,  in  the  state  aforesaid,  in  con- 
sideration of  the  sum  of  $635,  made,  execut- 
ed, and  delivered  to  the  said  Emiline  O. 
Fogle,  as  such  judge  of  probate  and  at  her 
Instance  and  request,  his  deed,  and  thereby 
conveyed  to  the  said  Emiline  O.  Fogle  and 
her  heirs,  children  of  John  W.  Fogle^  all 
that  certain  tract  or  parcel  of  land,  contain- 
ing 122  acres,  more  or  less,  situate,  lying, 
and  being  in  the  county  and  state  afore- 
said, and  lx)unded  by  lands  of  Thomas  W. 
Gleaton,  Jr.,  R.  S.  Morgan,  Tindal,  and  Ar- 
goe,  and  tracts  1  and  3  of  estate  lands  of 
Absalom  Gleaton,  deceased  [which  Is  the 
same  tract  or  parcel  of  land  mentioned  and 
described  In  the  second  paragraph  of  the 
plaintiff's  complaint],  and  that  the  habendum 
of  said  deed  of  conveyance  Is  as  follows.: 
''To  have  and  to  hold  all  and  singular  the 
said  premises  unto  the  said  Emiline  O.  Fogle 
and  her  heirs,  children  of  J.  W.  Fogle,  and 
assigns,  forever."  And  they  pray  that  said 
deed  of  conveyance  be  construed  by  this 
court,  contending  that  by  virtue  of  said  deed 
of  conveyance  they  have  the  legal  title  to 
said  tract  of  land,  and  are  entitled  to  the 
possession  of  the  same,  and  to  the  issues 
and  profits  arising  therefrom,  and  that  at 
the  commencement  of  this  action,  neither 
the  plaintiffs,  or  either  of  them,  nor  the  de- 
fendants, John  Corbett,  Julia  Martin,  and 
Emma  Corbett,  or  either  of  them,  were  *'the 
owners  of  the  premises  alleged,  or  any  part 
thereof,  or  of  any  Interest  therein,  of  any 
nature  or  kind  soever,  ♦  ♦  ♦."  •  The  in- 
fant.  defendants,  John  Corbett,  Julia  Martin, 
and  Emma  Corbett,  by  their  duly  appointed 
guardian  ad  litem,  filed  a  formal  answer, 
submitting  their  rights  and  Interests  to  the 
protection  of  this  court 
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"Subsequently,  by  an  order  of  this  court* 
tt  was  'referred  to  Judge  of  probate  for 
Orangeburg  county,  as  special  referee*  to 
take  the  testimony  and  report  the  same  to 
this  court,  together  with  any  special  matter 
that  may  arise.'  The  testimony  so  taken 
has  been  reported  to  this  court,  and  counsel 
In  the  cause  haye  been  heard  In  argument 
as  fully  as  they  desired.  The  tract  of  land 
sought  to  be  partitioned  was  formerly  a 
portion  of  the  estate  of  Absalom  Gleaton, 
deceased,  the  father  of  Emillne  O.  Foglei, 
and  was  sold  for  partition  among  his  heirs 
at  law,  the  distributees  of  his  estate.  The 
vital  question  In  thla  case  is,  who  purchased 
the  land  in  question  at  such  sale?  In  the 
sherilTs  report  on  sales  of  certain  Of  the 
lands  of  Absalom  Gleaton,  deceased,  it  ap- 
pears that  a  tract  of  101  acres  is  reported 
to  have  been  sold  to  J.  W.  Fogle  for  $605. 
In  the  account  of  the  administrator  of  the 
estate  of  Absalom  Gleaton,  deceased,  for  final 
settlement,  the  following  is  a  copy  of  a  state- 
ment appearing  therein: 

To  pay 

B.  O.  Fogle  shares 262.8S 

Bot  land  635-per  pro.  71.26. . 

adv.  46.50 762.76       489.91 

"In  the  deed  of  conveyance  from  Thad. 
C  Andrews,  Judge  of  probate,  of  the  tract  of 
land  in  question  to  Emiline  O.  Fogle,  it  is 
recited  that  the  same  was  sold  and  disposed 
of  to  Bmiline  O.  Fogle  for  $635,  she  being 
at  that  price  the  highest  bidder  for  the  same.' 
In  his  testimony  John  W.  Fogle,  in  relation 
to  the  deed,  said:  'I  was  present  when  the 
deed  was  executed  in  Thad.  C.  Andrews'  of- 
flea  When  it  was  first  drawn  up,  it  did 
not  have  the  ''children  of  J.  W.  Fogle"  in  it 
I  suggested  that  he  put  them  in  it  I  saw 
him  put  them  in.  I  paid  for  the  land.  I 
bid  off  the  land,  directed  how  the  deed  should 
be  drawn,  and  paid  for  the  land.' " 

The  circuit  Judge  then  proceeds  to  state 
his  findings  of  fact  and  conclusions  of  law 
as  follows: 

"I  am  satisfied,  and  so  find  and  hold,  from 
the  testimony,  that  John  W.  Fogle,  in  the 
bidding  off  of  this  tract  of  land,  was  acting  for 
his  wife,  Emillne  O.  Fogle;  that  she  was 
the  purchaser  of  it;  and  that  Thad.  C.  An- 
drews, Judge  of  probate,  had  no  authority 
whatever  to  add  any  limitations  to  the  deed 
of  conveyance  referred  to,  and  that  his  in- 
jection into  it  of  the  words  'children  of  J.  W. 
Fogle'  must  be  disregarded.  Iseman  v.  Mc- 
Millan, 36  S.  C.  28,  15  S.  B.  336.  The  tes- 
timony shows  that  the  interest  of  Elmillne 
O.  Fogle  in  the  estate  of  her  father,  Absalom 
Gleaton,  deceased,  was  ;raid  on  the  purchase 
of  the  land;  that  the  sum  of  $458.91  was 
borrowed  from  Emiline  Gleaton  by  her,  and 
was  applied  to  the  purchase  money  thereof, 
leaving  a  small  balance,  which  was  paid 
presumably  by  her.  The  recitals  in  the  deed 
of  conveyance  drawn  under  the  direction  of 
John  W.  Fogle,  the  statement  in  the  final 
account  of  the  administrator  of  the  estate 


of  Absalom  Gleaton,  deceased*  evidencing 
that  the  interest  of  Emiline  O.  Fogle  in  such 
estate  was  applied  as  part  payment  for  the 
land  bought  by  her,  and  the  circumstances 
of  the  case,  convince  me  that  Emiline  O. 
Fogle  was  not  only  the  purchaser  of  the  land, 
but  that  she  paid  for  it,  and  more  than  rebut 
any  presumption  to  the  contrary,  arising  from 
the  sheriff's  repcurt  on  sales  and  the  confirm- 
ation thereof. 

"The  testimony  of  John  W.  Fogle,  to  wit: 
'I  paid  my  wife  the  $100,  her  interest  which 
she  paid  on  the  place,^  is  clearly  incompetent 
under  section  400  of  the  Code  of  Civil  Pro- 
cedure of  1002,  and  the  objection  to  Its  in- 
troduction is  sustained.  There  is  no  tes- 
timony showing,  or  tending  to  show,  that 
John  W.  Fogle  had  any  authority  from  his 
wife,  Emillne  O.  Fogle,  to  direct  any  limita- 
tions to  be  added  to  the  deed  or  Incorporated 
in  it  and  therefore  he  had  no  authority  to 
make  any  such  direction.  And  there  is  no 
sufllcient  testimony  that  Emiline  O.  Fogle 
ever  saw  the  limitations  in  the  deed  or  in 
any  way  confirmed  the  deed  after  its  execu- 
tion; but  the  testimony  shows  that  John  W. 
Fogle  kept  the  deed,  never  recorded  it  re- 
fused to  allow  it  to  be  seen,  and  produced 
it  for  the  first  it  seems,  during  the  pro- 
gress of  a  hearing  of  this  case  before  the 
referee.  Therefore  John  W.  Fogle  had  no 
authority  to  direct  and  Thad.  C.  Andrews. 
Judge  of  probate,  had  no  authority  to  make, 
the  interlineation  and  insertion  of  the  words 
•children  of  J.  W.  Fogle'  in  the  deed  referred 
to.  The  law  did  not  commit  to  Thad.  C.  An- 
drews, Judge  of  probate,  the  power  of  pla- 
cing such  foreign  matter  In  the  deed,  and  his 
attempt  to  exercise  such  power  was  not  bind- 
ing on  the  purchaser,  Emillne  O.  Fogle,  and 
Is  not  on  her  heirs  at  law.  Iseman  v.  McMil- 
lan, supra.  I  seriously  question  the  right  of 
Thad.  C  Andrews,  Judge  of  probate,  to  have 
executed  the  deed.  I  know  of  no  warrant  of 
law  for  his  act  At  the  time  of  the  sale  of 
the  property,  it  was  the  duty  of  the  sheriff 
to  have  executed  the  conveyance  to  the  pur- 
chaser, Emiline  O.  Fogle ;  and,  after  the  lapse 
of  20  years,  the  presumption  Is  that  he  did 
so. 

"I  conclude  that  at  the  time  of  her  death 
Emiline  O.  Fogle  was  seised  in  fee,  and  pos* 
sessed  of  the  land  mentioned  and  described 
in  the  pleadings  and  sought  to  be  partitioned 
herein,  and  that  the  plaintiff  Bernard  Cor- 
bett  and  the  defendants  as  her  heirs  at  law 
and  distributees  of  her  estate,  and  the  plain- 
tiffs and  the  defendants,  John  Oorbett  Julia 
Martin,  and  Emma  Corbett  as  the  heirs  at 
law  of  Lewis  Corbett  deceased,  are  entitled 
to  a  partition  thereof,  according  to  their  respect 
tlve  rights  and  interests  therein.    •    ♦    •    •» 

The  defendants  appealed  from  said  decree. 

J.  F.  Izlar  and  Raysor  &  Summers,  for  ap- 
pellants. Bowman  &  Wanamaker  and  Abial 
Lathrop,  for  respondents. 
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GARY.  A.  J.  (after  stating  the  facts). 
1.  It  is  eontended  by  the  respondents  that 
the  pleadings  raise  an  issue  of  title,  and  that, 
as  such  issue  is  of  a  legal  nature,  the  findings 
of  fact  by  the  circuit  judge  are  final,  and 
bannot  be  reviewed  by  this  court  The  third 
paragraph  of  J.  W.  Fogle's  answer  alleges: 
'*That  the  plaintiffs  and  defendants,  John 
Corbett,  Julia  Martin,  and  Emma  Ck^rbett, 
are  not,  and  never  have  been,  tenants  in 
common  with  these  defendants  in  said  lands ; 
that  the  plaintiff  and  his  brother,  John  Cor- 
bett, and  his  sisters,  Julia  Martin  and  Emma 
Corbett,  have  no  interest  whatsoever  in  said 
lands,  are  not  entitled  to  partition  thereof,  or 
to  the  possession  and  use  of  the  same;  and 
that  the  possession  and  use  of  the  same, 
and  the  rents  and  profits  arising  therefrom, 
belong  exclusively  to  these  defendants,  who 
by  virtue  of  the  premises  have  the  legal  title 
thereto,  and  are  the  sole  owners  in  common 
thereof."  This  was  sufficient  to  raise  an 
issue  of  title,  and  we  sustain  the  objection 
that  the  facts  cannot  be  reviewed.  The  de- 
cree, however,  shows  that  the  circuit  judge, 
in  applying  the  law  to  the  facts  of  the  case, 
made  certain  rulings  which  are  assigned  as 
error;  and,  of  course,  they  may  properly  be 
made  the  subject  of  appeal. 

2.  The  first  question  that  will  be  consider- 
ed is  whether  the  circuit  judge  erred  in  ruling 
that  the  following  testimony  of  J.  W.  Fogle 
was  incompetent,  under  section  400,  Code  Civ. 
Proc.  1902,  to  wit :  "I  paid  my  wife  the  |100, 
her  interest  which  she  paid  on  the  place.** 
In  the  case  of  Monts  v.  Koon,  21  S.  C.  110, 
112,  the  court  says:  ''The  foundation  of 
the  defense  was  payment,  payment  by  certain 
notes,  which  Koon  in  his  answer  claimed 
that  he  had  placed  in  the  hands  of  Fort  for 
collection,  and  the  evidence  admitted  waa 
intended  to  sustain  this  defense.  It  showed 
that  Koon  had  placed  these  notes  in  the 
hands  of  Fort,  and  it  Involved,  not  only  the 
act  of  Koon  in  putting  the  notes  in  Fort's 
hands,  but  also  the  act  of  Fort  In  receiving 
them.  This  was  certainly  a  transaction  be- 
tween the  two,  and  therefore  the  testimony 
was  in  violation  of  the  section  of  the  Code 
under  consideration."  If  Fogle  had  simply 
testified  that  he  placed  |100  in  the  hands 
of  his  wife,  the  testimony  would  have  been 
admissible;  but,  when  he  further  testified 
that  the  |100  was  in  payment  of  a  certain  in- 
terest, then  this  involved  the  act  of  the  wife 
in  so  receiving  it,  and  rendered  the  testi- 
mony incompetent. 

3.  We  will  next  consider  the  exception  as- 
signing error  on  the  part  of  the  circuit  judge 
in  ruling  "that  there  is  no  testimony  showing 
or  tending  to  show  that  John  W.  Fogle  had 
any  authority  from  his  wife,  Emlline  O. 
Fogle,  to  direct  any  limitations  to  be  added 
to  the  deed,  or  Incorporated  in  it,  and  there- 
fore he  had  no  authority  to  make  any  such  di- 
.••ection."  There  was  testimony  tending  to 
show  that  the  deed  was  executed  on  the  2d  of 
January,  1871,  and  the  report  of  sale  con- 


firmed <m  the  10th  of  January,  1871,  and 
that  Emlline  O.  Fogle  entered  into  posses- 
sion under  said  deed,  and  lived  on  the  land 
continuously  until  her  death,  on  the  23d  of 
June,  1897 — a  period  of  more  than  20  years. 
In  the  case  of  Riddlehoover  v.  Kinard,  1  Hill, 
Bq.  376,  the  court  says:  **The  lapse  of  20 
years  is  sufficient  to  raise  the  presumption 
of  a  grant  from  the  state,  of  the  satisfaction 
of  a  bond,  mortgage,  or  judgment,  of  the 
grant  of  a  franchise  or  the  payment  of  a 
legacy,  or  almost  anything  else  that  is  neces- 
sary to  quiet  the  title  of  property."  The 
lapse  of  20  years  afforded  evidence  of  ac- 
quiescence on  the  part  of  Emlline  O.  Fogle 
in  the  terms  of  the  deed,  and  likewise  of  any 
fact  necessary  to  give  it  full  force  and  effi- 
ciency. The  ruling  of  the  circuit  judge  was 
therefore  erroneous. 

4.  The  next  question  for  consideration  is 
whether  the  circuit  judge  erred  in  ruling 
that  "John  W.  Fogle  had  no  authority  to 
direct,  and  Thaddeus  O.  Andrews,  judge  of 
probate,  had  no  authority  to  make,  the  In- 
terlineation and  Insertion  of  the  words 
•children  of  J.  W.  Fogle'  in  the  deed  referred 
to.  The  law  did  not  commit  to  Thaddeus 
0.  Andrews,  judge  of  probate,  the  power 
of  placing  such  foreign  matter  in  the  deed, 
and  his  attempt  to  exercise  such  power  was 
not  binding  on  the  purchaser,  Emlline  O. 
Fogle,  and  is  not  on  her  heirs  at  law."  The 
record  shows  that  the  land  was  bid  off  by 
J.  W.  Fogle,  the  deed  was  executed  to  Eml- 
line O.  Fogle  and  the  children  of  J.  W.  Fogle 
on  the  2d  of  January,  1871,  and  the  report 
of  sale  was  made  and  confirmed  on  the  lOtb 
of  January,  1871.  Ordinarily  the  deed  will 
be  made  to  the  person  bidding  off  the  prop- 
erty ;  but  the  right  to  the  deed  may  be  as- 
signed, in  which  case  It  will  be  made  to  the 
assignee.  17  Am.  &  Eng.  Enc.  Law,  1031. 
The  deed  may  also  be  made  to  such  person 
as  the  purchaser  directs,  when  the  rights 
of  third  parties  would  not  thereby  be 
prejudicially  affected.  The  rule  Is  thus 
stated  in  section  438  of  Rorer  on  Judicial 
Sales:  "Ordinarily  the  conveyance  is  to  be 
made  to  the  purchaser,  if  not  desired  by  him 
to  be  made  to  some  one  else ;  but  in  Judicial 
sales,  as  the  whole  matter  remains  under  the 
control  of  the  court  until  the  delivery  of 
the  deed,  and  the  purchaser  by  his  pur- 
chase becomes  a  party  to  the  proceedings, 
and  is  therefore  In  court,  the  court  has  full 
power  at  his  request  to  order  the  deed  to 
be  made  to  another  person  as  grantee  In 
bis  place  on  full  payment  of  the  purchase 
money.  A  deed  to  such  other  person,  made 
under  such  sale  anh  substitution,  if  other- 
wise sufficient,  will  be  valid,  without  preju- 
dice, however,  to  any  equities,  rights,  or 
liens  which  may  have  become  vested  before 
such  assignment  of  his  bid,  and  subject  to 
all  liens  which  in  the  meantime  may  have 
vested  against  the  original  purchaser." 
When  J.  W.  Fogle  bid  off  the  land,  and 
Emlline  O.  Fogle  accepted  the  conveyanc«% 
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they  became  parties  to  the  proceedings,  and 
the  order  confirming  the  sale  was  res  ad- 
judicata  as  to  them.  Eibler  t.  Mcllwain, 
16  S.  C.  550;  Ex  parte  Quails,  71  S.  G.  87, 
50  S.  E.  646:  17  Am.  A  Eng.  Enc.  Law,  1025. 
At  most,  the  Insertion  of  the  words  "children 
of  J.  W.  Fogle"  was  a  mere  irregularity, 
which  was  cured  by  the  confirmation  of  the 
report  of  sale.  Lyles  t.  Haskell,  85  S.  G. 
391,  14  S.  E.  829 ;  17  Am.  &  Eng.  Enc.  Law, 
1033. 

In  the  case  of  Jenkins  v.  Hogg,  2  Tread, 
Oonst  821,  the  court  says:  "Many  persons 
become  bidders  at  sales  by  the  agency 
of  others,  and  if  they,  have  not  given  au- 
thority, or  if  the  agent  exceeds  his  powers, 
they  are  bound  to  disclaim  Immediately." 
The  circuit  Judge  based  his  ruling  upon  the 
case  of  Iseman  v.  McMillan,  36  S.  G.  27,  34, 
15  S.  E.  336;  but  onr  interpretation  of  that 
case  is  that  it  decides  otherwise.  The  cir- 
cuit Judge  in  that  case  said :  "I  must  hold 
as  a  matter  of  public  policy  and  good  law 
that  when  a  mere  executive  officer  of  the 
court  undertakes  on  his  own  authority  to 
add  limitations  to  a  deed,  even  with  the 
consent  of  the  purchaser,  which  in  any  way 
incumber  the  rights  of  the  parties  in  inter- 
est in  the  fund  arising  from  the  sale,  such 
limitations  are  void  as  to  all  persons  otfier 
than  such  purchasers  or  his  privies  In  es- 
tate." (Italics  ours.)  And  this  ruling  was 
approved  by  the  Supreme  Court,  which  also 
uses  this  language:  *'It  was  in  the  power 
of  the  court,  when  the  sale  was  made  by 
the  sheriff  in  1870,  ♦  ♦  ♦  to  enforce 
compliance  with  the  terms  of  Its  order  or 
Judgment  for  the  sale,  either  by  rescinding 
the  sale,  by  reselling  the  property,  or  by 
bringing  an  action  for  the  price.  Burris  ▼. 
Gooch,  5  Rich.  Law,  5.  Nor  is  it  at  all  in- 
consistent with  the  rule  laid  down  for  the 
court  to  disregard  any  injection  by  Its  officer 
of  foreign  matter  into  such  deed."  If  the 
court  had  seen  fit,  it  had  the  power  to  re- 
fuse to  confirm  the  sale,  unless  the  injected 
words  were  struck  out  of  the  deed.  But, 
instead  of  doing  so,  it  allowed  them  to  re- 
main in  the  deed,  and  its  order  was  res  ad- 
Judicata  as  to  such  question.  The  exception 
and  assigning  error  in  the  ruling  under  con- 
sideration is  sustained. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trial. 


(139  N.  C.  309) 

GREEN   V.    HARTFORD    LIFE    INS.    GO. 

(Supreme  Court  of  North  Carolina.    Oct.  17, 

1905.) 

X.  Limitation  of  Actions— NoNBESinENxs— 
Foreign  Insurance  Companies. 
Under  Code,  §  162,  providing  ttiat  if,  when 
a  cause  of  action  accrue,  the  defendant  shall  be 
out  of  the  state,  the  cause  of  action  may  be 
commenced  within  the  time  limited  after  de- 
fendant's return,  and  that  the  time  of  his 
absence  shall  not  be  counted  a  part  of  the  time 


limited  for  the  commencement  of  such  action, 
limitations  do  not  run  in  favor  of  a  nonresident 
Insurance  company,  notwithstanding  Laws 
1901,  p.  66,  c.  5 ;  Laws  1899,  p.  175,  c  54,  §  62 
(3),  authorizing  service  of  summons  against 
nonresident  insurance  companies  on  the  Com- 
missioner of  Insurance. 

2,   INSUBANCB— COBPOBATIONS— CHABACTEB   OB 

Business— Change. 
Where  the  charter  of  an  insurance  companv 
authorized  it  to  issue  different  kinds  of  poli- 
cies, it  was  authorized  to  discontinue  the  wnting 
of  assessment  insurance  as  against  an  assess- 
ment policy  holder  whose  policy  contained  noth- 
ing requiring  the  company  to  continue  writing 
such  insnirance. 

S.  Same—Abandonment  of  Pouot— Cancel- 
lation—Damages. 
Where  an  assessment  policy  holder  volun- 
tarily ceased  payment  of  assessments  and  aban- 
doned his  policy,  he  could  not  thereafter  re- 
cover damages  for  its  cancellation. 

4.  Same— Actions— Evidence. 

Where,  in  an  action  to  recover  damages 
for  the  wrongful  cancellation  of  a  policy,  plain- 
tiff had  testified  that  he  had  ceased  to  pay 
assessments  thereon  because  he  "saw  he  could 
not  keep  up,"  his  motives,  or  the  method  of 
reasoning  by  which  he  arrived  at  his  conclu- 
sion to  abandon  his  policy,  and  whether  he 
subsequently  took  out  other  insurance  in  lieu 
of  that  abandoned,  was  Irrelevant. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; W.  R.  Allen.  Judge. 

Action  by  Thomas  A.  Green  against  the 
Hartford  Life  Insurance  Company.  From 
a  judgment  In  favor  of  defendant,  plaintiff 
appeals.    Affirmed. 

A.  D.  Ward,  M.  De  W.  Stephenson,  and  C. 
L.  Abemethy,  for  appellant  John  W.  Hins- 
dale and  W.  W.  Clark,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  for  the 
wrongful  cancellation  of  a  policy  issued  to 
the  plaintiff  In  1882  by  the  defendant  upon 
the  assessment  plan.  The  defendant  was  in- 
corporated In  the  state  of  Connecticut  and 
its  charter  is  set  out  in  the  complaint  It 
appears  therefrom  that  the  defendant  was 
authorized  to  issue  legal  reserve  insurance 
policies,  as  well  as  accident  and  assessment 
insurance,  and  it  was  provided  therein  that 
the  charter  might  be  repealed  or  amended 
at  the  will  of  the  Legislature.  In  1897  the 
defendant  ceased  writing  assessment  policies 
altogether,  and  restricted  itself  entirely  to 
old  line,  or  legal  reserve,  insurance,  leaving 
the  assessment  members  in  a  class  to  them- 
selves, but  not  subdividing  them,  as  in 
Strauss  v.  Insurance  Co.,  126  N.  C.  971,  86 

5.  E.  352,  54  L.  R.  A.  605,  88  Am.  St  Rep.  699. 
The  plaintiff  became  alarmed  at  the  defend- 
ant's ceasing  to  write  policies  on  the  assess- 
ment plan  and  the  increasing  annual  assess- 
ments, and  in  1901  he  ceased  to  pay  his 
assessments,  whereupon  the  defendant  de- 
clared his  policy  forfeited. 

The  defendant's  plea  of  the  statute  of 
limitations,  that  more  than  three  years  had 
elapsed  between  the  time  his  policy  was  de- 
clared forfeited  and  the  bringing  of  this 
action,  cannot  avail.  The  statute  of  limita- 
tions does  not  run  in  favor  of  a  nonresident. 
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whether  it  Is  an  Indlrldual  or  a  corporation. 
Ck>de,  §  162;  Alpha  Mills  v.  Engine  Ck>.,  116 
N.  C.  804.  21  S.  E.  917;  Grist  v.  Williams, 
111  N.  C.  53, 15  S.  B.  889,  32  Am.  St  Rep.  782. 
What  is  said  at  the  conclusion  of  the  opinion 
in  Williams  v.  B.  &  L.  Asso.,  131  N.  C,  at 
page  270,  42  S.  E.,  at  page  608,  is  in  no  wise 
an  intimation  that  chapter  5,  p.  66,  Laws 
1901,  or  chapter  54,  S  62  (3),  p.  175,  LaWs 
1899,  which  authorizes  service  of  summons 
against  nonresident  insurance  companies  up* 
on  the  Commissioner  of  Insurance,  in  any 
way  abrogates  or  afiTects  the  suspension  of  the 
running  of  the  statute  in  such  cases.  It 
merely  holds  that  by  reason  of  those  statutes 
summons  can  hereafter  be  so  readily  and 
promptly  served  that  no  question  as  to  the 
bar  from  tue  lapse  of  time  is  likely  to  arise ; 
not  that  it  will  be  a  bar,  if  presented.  That 
service  can  thus  be  had  upon  a  nonresident 
corporation  may  be  a  reason  why  the  General 
Assembly  should  amend  section  162  of  the 
Code,  BO  as  to  set  the  statute  running  in 
such  cases,  but  it  has  not  done  00  and  the 
courts  cannot 

But  we  agree  with  his  honor  below  in  his 
granting  the  Judgment  of  nonsuit  The  plain- 
tiff failed  to  show  that  his  assessments  were 
increased  by  reason  of  the  defendant's  ceas- 
ing to  write  assessment  insurance,  or  that  he 
was  in  any  wise  injured  thereby.  The  char- 
ter of  the  defendant  authorized  it  to  issue 
the  different  kinds  of  policy,  and  there  is 
nothing  in  the  charter  or  in  the  plaintifTs 
policy  which  required  the  defendant  to  con- 
tinue writing  assessment  insurance  after 
the  company  should  think  it  advisable  to 
discontinue  that  kind  of  insurance.  The 
annual  premiums  in  assessment  companies 
necessarily  grow  larger  with  age  of  the  as- 
sured and  the  reluctance  of  young  men  to 
come  in  to  prevent  by  their  premiums  the 
increase  of  rates  which  come  to  an  aging 
and  diminishing  class.  This  is  the  peculiar 
weakness  of  that  particular  kind  of  insur- 
ance. The  plaintiff  had  no  right,  under  its 
contract  or  under  the  defendant's  charter, 
to  require  it  to  continue  to  struggle  for  "new 
blood,"  as  it  is  called,  to  keep  down  his 
assessments.  His  reliance  must  be  upon  the 
"safety  fund"  created  out  of  the  excess  of 
premiums,  invested  for  the  purpose  of  mak- 
ing good  the  payment  of  policies,  which,  in  a 
dwindling  class,  would  otherwise  require 
assessments  too  heavy  to  be  carried  solely 
by  the  survivors.  In  Wright  v.  Insurance 
Co.,  193  U.  S.  657,  24  Sup.  Ct  549,  48  L.  Ed. 
832,  the  court  sustained  the  validity  of  a 
statute  which  authorized  assessment  com- 
panies to  convert  themselves  into  old  line  or 
legal  reserve  companies;  but  here  the  de- 
fendant in  its  original  charter  had  the  right 
to  issue  either  kind  of  policy,  and  there  was 
no  provision  requiring  it  to  continue  to  issue 
both.  In  Polk  v.  Ufe  Asso.  (a  0.)  137  Fed. 
273,  a  company  which  had  been  purely 
assessment  changed  to  old-line  insurance 
against  the  protest  of  a  dissatisfied  member; 


the  company  keeping  up,  as  In  this  case, 
its  separate  machin^y  and  syistem  for  its 
assessment  members.  A  bill  was  filed  char- 
ging insolvency,  and  that  the  change  in  its 
plan  of  insurance  was  a  violation  of  the  in- 
surance company's  contract  of  insurance. 
The  court  dismissed  the  bill,  and  said  that 
the  insured  had  "no  vested  right  In  a  con- 
tinuance of  a  plan  of  insurance  which  ex- 
perience might  demonstrate  would  result  dis- 
astrously to  the  company  and  its  members." 
Here  all  the  provisions  of  the  original  articles 
for  carrying  out  the  contracts  between  the 
assessment  members  and  the  company  are 
continued  unimpaired.  The  change  of  busi- 
ness relates  only  to  future  contracts  to  be 
made  thereafter.  The  defendant  had  the 
charter  right  to  issue  both  assessment  and 
old  line  policies,  and  there  is  nothing  In  its 
contracts  with  assessment  members  that  it 
shall  continue  to  do  that  kind  of  business, 
when  experience  may  have  satisfied  the  com- 
pany that  it  was  unsafe.  In  Strauss  v. 
Insurance  Company,  supra,  the  contract  with 
the  plaintiff  provided  that  "assessments 
should  be  made  upon  the  entire  membership," 
and  the  court  held  that  the  company  violated 
this  when  it  arbitrarily  divided  its  assess- 
ment members  into  classes,  and  arbitrarily 
increased  Strauss'  assessment,  when  it  con- 
tinued to  assess  other  members  of  the  same 
age,  in  other  classes,  at  much  lower  rates. 
In  this  case  there  is  no  evidence  that  the  de- 
fendant arbitrarily  increased  the  plaintiff's 
assessment  or  discriminated  in  the  amount 
as  between  him  and  other  assessment  mem- 
bers. There  was  no  contract  that  only  an  as- 
sessment business  would  be  done,,  but  the 
plaintiff  knew  from  the  defendant's  charter 
that  it  was  auth<Mrized  to  issue  both  kinds 
of  policy. 

The  plaintiff  voluntarily  ceased  payment 
and  abandoned  his  policy.  He  cannot  now 
be  heard  to  ask  damages  for  its  cancellation. 
Insurance  Co.  v.  Phlnney,  178  U.  S.  827,  20 
Sup.  Ct  906,  44  L.  Ed.  1088;  Insurance  Co. 
V.  Sears,  178  U.  S.  345,  20  Sup.  Ct  912,  44 
li.  Ed.  1096;  Ryan  v.  Insurance  Co.  (C.  C.) 
96  Fed.  796.  In  every  case  where  damages 
have  been  allowed  for  the  cancellation  of  a 
policy  of  insurance,  it  was  alleged  and  proved 
that  the  cancellation  was  wrongful.  Bras- 
well  V.  Insurance  Co.,  75  N.  C.  8;  Lovidc  v. 
Life  Asso.,  110  N.  C.  93,  14  S.  E.  506;  Bur- 
rus  V.  Insurance  Co.,  124  N.  C.  9,  32  S.  E.  323 ; 
HoUowell  V.  Insurance  Co.,  126  N.  C.  398, 
35  N.  E.  616;  Strauss  v.  Life  Asso.,  126  N.  C. 
971,  36  S.  E.  352,  54  L.  R.  A.  605,  83  Am.  St 
Rep.  699;  Simmons  v.  Life  Asso.,  128  N.  C 
469,  39  S.  B.  966. 

The  exceptions  to  evidence  are  without 
merit.  The  plaintiff  had  already  stated  that 
he  had  ceased  to  pay  because  he  "saw  he 
could  not  keep  up,"  and  when  again  asked 
why  he  had  written  the  company  discontinu- 
ing his  policy  the  court  correctly  held  that 
the  witness  might  state  any  facts  connected 
with  the  matter.    His  motives,  or  the  method 
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of  reasoning  by  which  he  arrived  at  his  oon- 
clnsion  to  abandon  his  policy*  was  irrelerant, 
as  was  also  the  other  excluded  question, 
whether  the  plaintiff  subsequently  took  out 
other  insurance  in  lieu  of  this  which  he 
had  abandoned.  The  answer,  whether  it  had 
been  "Yes"  or  "No,"  could  have  thrown  no 
possible  light  upon  this  controversy. 
No  error. 


<i39  N.  a  no 

SMITH  et  al.  v.  PROCTOR  et  al. 

(Supreme  Court  of  North  Carolina.    Oct  17» 
1905.) 

!•  Deed— Descbiption. 

A  deed  purporting  to  convey  40  acres  of  a 
tract  of  150  acres,  but  in  no  way  indicating  the 
shape  of  the  40  acres,  or  givinf^  data  by  which 
the  division  line  can  be  located,  is  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16» 
Cent.  Dig.  Deeds,  §  70.] 

2.  Tbusts  — Conveyances  to  Tbustee  — Es- 
tate Conveyed. 
Though,  in  a  deed  In  trust  executed  prior 
to  act  of  1879  (Code  1883,  §  1280),  conveying 
to  8.,  trustee,  or  his  survivors,  land  in  trust 
Cor  H.  during  his  life,  and,  in  the  event  of  H. 
not  leaving  issue,  empowering  the  trustee  to 
make  title  of  the  premises  to  the  heirs  of  G., 
but,  in  case  of  issue  of  H.,  then  the  trustee  to 
make  title  to  the  heirs  of  H.,  the  word  "heirs" 
is  not  used  in  connection  with  the  trustee's 
estate,  the  general  purpose  of  the  deed,  the 
terms  in  which  the  estate  is  declared,  and  the 
general  context  conclusively  show  that  it  was 
the  intent  to  pass  the  absolute  ownership  of 
the  property,  and  that  the  trustee  is  given  an 
estate  commensurate  with  the  exigencies  of  the 
trust. 
8.  Same— Rule  in  Shelley's  Case. 

In  a  deed  to  Sj,  to  hold  in  trust  the  land 
for  the  benefit  of  H.  during  his  natural  life, 
and,  in  the  event  of  H.  not  leaving  lawful  issue, 
empowering  the  trustee  to  convey  to  the  heirs 
of  H.,  but,  in  case  of  lawful  issue  of  H.,  then 
the  trustee  to  make  title  to  the  "heirs  of  H.,*V 
H.  does  not  take  a  fee;  the  words  "heirs  of  H." 
being  simply  a  designatio  personae,  meaning 
the  lawful  child  or  children  of  H.  living  at  his 
death. 

4.  Same— Statute  of  Uses. 

Under  a  deed  to  S.,  in  trust  to  hold  the 
land  for  the  benefit  of  H.  for  life,  and,  in  case 
of  his  leaving  lawful  issue,  then  the  trustee  to 
make  title  to  the  heir  of  H.,  the  exigencies  of 
the  trust  being  executed  on  the  death  of  H. 
leaving  lawful  children,  the  statute  of  uses  will 
execute  the  unnecessary  portion  of  the  estate. 

5.  Taxation  —  Sale  —  Fboferty  Listed  to 
Lira  Tenant. 

A  tax  sale  under  the  revenue  law  of  1874- 
75  (Laws  1874-75,  p.  213,  c.  184),  which  speak 
throughout  of  the  sale  of  delinquent's  interest 
of  land  listed  as  that  of  H.,  the  life  tenant,  for 
his  default  in  payment  of  taxes,  did  not  convey 
the  interest  of  the  remaindermen. 

6.  Advebse  Possession— Colob  of  Title. 

A  tax  deed  of  land  sold  for  default  in  pay- 
ment of  taxes  by  the  life  tenant,  in  whose  name 
it  was  listed,  and  conveying  his  title,  but  not 
that  of  the  remaindermen,  is  not  color  of  title 
as  against  them. 

[Ed.   Note. — For  cases  in   point,  see  vol.  1, 
Cent  Dig.  Adverse  Possession,  {(  459-402.] 

7.  Same— Life  Tenant  and  Remaindebmen. 

Possession  under  a  tax  deed  conveying  the 
title  of  the  life  tenant  is  not  adverse  to  the 
remaindermen  till  death  of  the  life  tenant. 
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debmen—Limitations. 
Limitations  against  an  action  to  recover  for 
remaindermen  land  held  by  persons  under  a  tax 
deed  conveying  the  title  of  the  life  tenant  only 
do  not  commence  to  run  till  death  of  the  life 
tenant. 

Appeal  from  Superior  Court,  Nash  County ; 
W.  R.  Allen,  Judge. 

Action  by  Mattie  Lee  Smith  and  others 
against  Nancy  Proctor  and  others.  Judgment 
for  defendants.    Plaintiffs  appeal.    Reversed. 

Civil  action  heard  on  case  agreed.  The 
facts  pertinent  to  the  questions  involved  are 
as  follows :  •  In  18C7  Isaac  Sessums,  being 
seised  and  possessed  of  an  undivided  tract 
of  land  in  Nash  county,  containing  150  acres, 
undertook  to  convey  same  to  B.  H.  Sorsby* 
Sr.,  trustee,  by  two  deeds,  for  the  purposes 
therein  set  forth ;  the  first  deed  in  the  por- 
tion material  to  the  controversy  being  as 
follows:  "This  indenture,  made  and  enter- 
ed into  this  2d  day  of  July,  1867,  between 
Isaac  Sessums,  of  the  county  of  Nash  and 
state  of  North  Carolina,  of  one  part,  and  B. 
H.  Sorsby,  Sr.,  trustee,  and  his  survivors,  of 
the  second  part,  witnesseth:  That  for  and 
in  consideration  of  the  sum  of  one  dollar  to 
me  in  hand  paid  by  the  said  trustee,  the  re- 
ceipt whereof  is  hereby  fully  acknowledged, 
have  bargained,  sold,  and  conveyed  to  the 
said  trustee  and  his  survivors  a  certain  por- 
tion of  land  lying  and  being  in  the  county 
of  Nash,  adjoining  the  lands  formerly  belong- 
ing to  Ellas  Barrett  and  others,  on  both 
sides  of  the  road  leading  to  Nashville,  to 
contain  forty  acres,  to  be  taken  from  the 
tract  where  Thursby  Griffin  now  resides, 
for  the  following  purposes,  to  wit:  That 
said  trustee  and  his  survivors  are  required 
to  hold  in  trust  for  the  benefit  of  Nancy 
Hunt,  during  the  term  of  her  natural  life, 
and  after  the  death  of  said  Nancy  to  con- 
vey the  same  to  the  lawful  heirs  of  Isaac  T. 
Hunt;  then  to  the  lawful  heirs  of  Thursby 
Griffin,  wife  of  Benjamin  Griffin.  In  wit- 
ness whereof  I  have  hereunto  set  my  hand 
and  seal  the  day  and  date  above  written. 
Isaac  Sessums.  [Seal.]  Witness:  John  H. 
Sharp."  The  second  deed  was  as  follows: 
"This  indenture,  made  and  entered  into  the 
second  day  of  July,  1867,  between  Isaac 
Sessums,  of  the  county  of  Nash  and  state 
of  North  Carolina,  of  the  one  part,  and  B. 
H.  Sorsby,  Sr.,  trustee,  or  his  survivors,  of 
the  second  part,  witnesseth:  That  for  and 
in  consideration  of  the  sum  of  one  dollar  to 
me  in  hand  paid  by  said  trustee,  the  re- 
ceipt whereof  is  hereby  fully  acknowledged, 
have  this  day  bargained,  sold,  and  convey- 
ed unto  him,  the  said  trustee,  and  his  sur- 
vivors, one  certain  tract  or  parcel  of  land 
lying  and  being  in  Nash  county,  containing 
110  acres,  more  or  less,  adjoining  the  lands 
of  Jordan  Brewer,  the  heirs  of  Henderson 
Ellen  and  others,  and  known  as  the  place 
where  Thomas  Hunt  formerly  resided,  for 
the  following  purpose,  to  wit:    That  is  U* 
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say,  that  the  said  trustee,  or  his  snryiyors, 
shall  hold  in  trust  the  ahove  tract  of  land 
for  the  benefit  of  Isaac  T.  Hunt,  during  his 
natural  life,  and  In  the  event  of  the  said 
Isaac  T.  Hunt  not  leaving  lawful  issue  I 
hereby  empower  the  said  trustee  to  make 
♦  ♦  ♦  of  the  above  deeded  premises  to  the 
heirs  of  Thursby  Griffin,  wife  of  Benjamin 
Griffin ;  but,  in  case  of  lawful  Issue  of  Isaac 
T.  Hunt,  then  and  in  that  case  the  said  trus- 
tee is  hereby  empowered  to  make  title  to  the 
heir  of  the  said  Isaac  T.  Hunt  And  also 
in  further  consideration  of  one  dollar  in 
hand  paid  to  me  by  said  trustee  I  have  bar- 
gained, sold,  and  conveyed  to  him  one  mouse- 
colored  mule  for  the  purposes  above  stated 
in  regard  to  the  disposition  of  the  land,"  etc. 
"In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal,"  etc.  ''Isaac  Sessums.  [Seal.] 
Witness,"  etc  (3)  That  in  the  year  1876 
George  N.  Lewis,  sheriff  of  Nash  county, 
sold  said  land  for  taxes  due  thereon  for 
years  1874,  1875,  and  1876,  and  conveyed 
same  to  one  John  Killibrew,  reciting  sale 
for  taxes  and  that  owner  had  failed  to  re- 
deem, etc.  (4)  That  on  the  31st  day  of 
January,  1884,  said  John  J.  Killibrew  con- 
veyed said  land  by  quitclaim  deed  for  valu- 
able consideration  to  one  Isaac  Proctor. 
This  deed  contained  a  note  saying  that  the 
land  formerly  belonged  to  Isaac  Hunt  and 
was  sold  by  G.  N^  Lewis  for  default  in  pay- 
ment of  taxes  on  April  8,  1876.  (5)  That 
Isaac  T.  Hunt,  referred  to  in  the  deeds  of 
Isaac  Sessums,  died  on  the  14th  day  of  Feb- 
ruary, 1903,  and  plaintiffs  are  his  children 
and  heirs  at  law,  and  were  bom  after  the 
year  1884.  This  suit  was  instituted  by  the 
plaintiffs  on  the  18th  day  of  August,  1903. 
(6)  That  prior  to  25  years  ago  B.  H.  Sorsby, 
named  as  trustee  in  both  deeds  from  Ses- 
sums, died,  and  no  other  trustee  has  been 
appointed  by  the  court  or  agreed  upon  bj 
the  parties  as  to  the  trusts  raised  in  said 
deeds.  (7)  That  defendants  are  the  widow 
and  heirs  at  law  of  the  said  Isaac  T.  Proctor, 
grantee  in  the  deed  from  Killibrew ;  that  he 
died  intestate  in  November,  1894,  and  de- 
fendants and  those  under  whom  they  claim 
have  been  in  the  exclusive  possession  of  said 
tract  of  land,  under  and  ever  since  the  date 
of  the  deed  from  J.  A  Killibrew,  dated 
January  1,  1884,  claiming  it  as  their  own, 
and  exercising  the  right  of  ownership  over 
it,  etc.  On  the  facts  set  out  in  the  case 
agreed  the  Judge  below  was  of  opinion 
that  plaintiffs  could  not  recover,  gave  Judg- 
ment to  that  effect,  and  plaintiffs  excepted 
and  appealed. 

B.  H.  Bunn  and  F.  S.  Spruill,  for  appel- 
lants.   Battle  &  Cooley,  for  appellees. 

HOKE,  J.  (after  stating  the  facts).  The 
two  deeds  trom  Isaac  Sessums  to  the  trus- 
tees were  evidently  executed  with  the  design 
and  purpose  of  conveying  the  entire  tract  of 
150   acres.    The   case   agreed   in   effect   so 


states.  The  second  deed,  however,  is  suffi- 
ciently definite  and  comprehensive  under  cer- 
tain circumstances  to  embrace  the  entire 
tract  of  land  "known  as  the  place  where 
Thomas  Hunt  formerly  resided,"  giving  al- 
so the  county  and  adjoining  lands.  And  if, 
as  defendants  contend,  the  first  deed,  which 
was  made  in  the  effort  to  cut  off  40  acres 
from  the  land,  is  void,  because  too  vague 
and  indefinite  in  the  description  to  pass  any 
land,  then  the  second  would  pass  the  entire 
tract  The  court  is  of  opinion  that  the  posi- 
tion of  defendant  in  regard  to  the  first  deed 
from  Isaac  Sessums  set  out  In  the  case^ 
agreed  is  well  taken,  and  the  same  is  void, 
because  too  vague  and  indefinite  to  pasa 
any  land.  It  purports  to  cut  off  40  acrefr 
from  the  main  body  of  the  land,  and  does 
not  in  any  way  indicate  the  shape  or  give 
any  data  by  which  the  divisional  line  can  be- 
located.  Robeson  v.  Lewis,  64  N.  O.  737; 
Perry  v.  Scott,  109  N.  C.  379,  380,  14  S.  E. 
294.  The  deed  is  therefore  void,  and  the 
rights  of  the  parties  depend  on  the  true 
construction  of  the  second  deed  and  the  other 
facts  set  out  in  the  case  agreed. 

On  this  second  deed  the  defendant  con- 
tends :  First,  that  as  same  bears  date  prior 
to  act  of  1879  (Ck)de  1888,  S  1280)  the 
word  "heirs"  is  absolutely  necessary  to  con- 
vey a  fee ;  that,  said  word  not  being  in  the 
deed  in  connection  with  the  trustee's  estate, 
he  only  took  a  life  estate;  that  this  life 
estate  terminated  by  his  death  25  years  ago, 
and  at  his  death  the  land  reverted  to  the 
grantor  or  his  heirs.  It  is  true  that  prior 
to  the  act  of  1870  the  word  "heirs"  was 
generally  held  necessary  to  the  creation  of 
a  fee-simple  estate  In  deeds  conveying  the 
legal  title.  It  was  not  so  in  devises,  nor 
in  equitable  estates,  where  it  was  generally 
held  that  an  estate  of  inheritance  would 
pass  without  the  word  "heirs,"  if  such  was 
the  clear  intent  of  the  parties.  Holmes 
V.  Holmes,  86  N.  C.  205-207.  A  series 
of  decisions  have  also  established  the  prop- 
osition that,  whenever  the  word  "heirs"  ap- 
peared in  an  instrument  as  qualifying  the 
interest  of  the  grantee  and  indicative  of 
his  estate,  whether  in  the  premises,  the 
habendum,  or  the  warranty,  same  would  be 
transposed  and  Inserted  in  that  portion  of 
the  deed  which  would  cause  same  to  operate 
as  a  conveyance  of  fee-simple  interest,  when 
such  was  the  purpose  of  the  grantors.  And 
in  Vickers  v.  Leigh,  104  N.  O.  248,  10  S.  B. 
308,  it  was  decided  that  In  a  deed  con- 
veying the  legal  estate,  although  the  word 
"heirs"  did  not  appear,  the  deed  would  be 
held  to  convey  an  estate  of  inheritance, 
if  the  same  on  its  face  contained  conclusive 
intrinsic  evidence  that  a  fee-simple  estate 
was  intended  to  pass,  and  that  the  word 
"heirs"  was  omitted  from  the  instrument  by 
ignorance,  inadvertence,  or  mistake.  Thi» 
case  has  since  been  uniformly  upheld  and  act- 
ed on  by  this  court  where  the  evidence  of 
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tntent  to  convey  a  fee  simple  was  of  this 
character,  and  appeared  so  clearly  from  the 
face  of  the  instrument  that  the  court  could 
see  that  the  words  of  Inheritance  were  omit- 
ted by  mistake.  The  decisions  since  this 
opinion  was  rendered  which  are  apparently 
to  the  contrary  are  cases  where  the  evidence 
of  the  mistake  could  not  be  drawn  exclu- 
sively from  the  Instrument  itself,  but  re- 
quired the  aid  of  facts  dehors  the  instru- 
ment and  the  interposition  of  the  equitable 
powers  of  the  court  on  allegations  of  mis- 
take duly  made.  This  case  of  Vickers  v. 
Leigh  is  cited  and  affirmed  in  Fulbright  v. 
Yoder,  113  N.  C.  456,  18  S.  B.  713;  Moore 
V.  Quince,  109  N.  C.  89,  13  S.  E.  872; 
Helms  V.  Austin,  116  N.  C.  751,  21  S. 
E.  556.  In  Helms  v.  Austin  the  position 
4s  taken  as  accepted  doctrine,  and  in  Moore 
V.  Quince,  supra,  was  applied  to  the  estate 
of  the  trustee  as  in  the  case  we  are  now 
-considering.  In  the  deed  before  us  we  are 
of  opinion  that  it  was  the  clear  intent  of 
the  grantor  to  pass  a  fee-simple  interest 
in  both  the  legal  and  equitable  estates,  the 
two  uniting  when  the  exigency  of  the  trust 
had  terminated.  Another  principle  may  he 
properly  invoked  to  uphold  the  estate  of  the 
trustee.  In  Am.  &  Eng.  Enc.  (2d  Ed.)  vol. 
28,  p.  923,  it  Is  said :  "If  there  is  an  axiom 
of  the  law,  It  must  be  regarded  as  axiomatic 
In  the  construction  of  active  trusts  that  the 
trustee  will  take  precisely  that  quantum  of 
legal  estate  which  is  necessary  to  the  dis- 
charge of  the  declared  powers  and  duties 
ef  the  trust  Thus  the  trustee  will  take  by 
implication  of  law  a  fee  in  the  estate  when 
the  duties  of  the  trust  require  it,  although 
the  conveyance  is  in  terras  of  life  estate  or 
fails  to  use  the  word  *heirs.*  "  In  the  same 
volume,  at  page  924,  it  is  also  said:  ''The 
estate  of  trustee  will,  nevertheless,  not  ex- 
tend beyond  the  term  required  by  the  ex- 
igencies of  the  trust;  the  unnecessary  por- 
tions of  the  estate  becoming  executed  by  the 
statute  of  uses."  The  authorities  clearly 
«how  this  to  be  a  correct  statement  of  the 
doctrine.  North  v.  Philbrook,  34  Me.  532; 
1  Lewin  on  Trustees,  pp.  213,  214.  "If  land," 
said  Lord  Hardwicke,  "be  devised  to  a  man 
without  the  word  'heirs,'  and  a  trust  be 
declared  which  can  be  satisfied  in  no  other- 
wise but  by  the  trustee  taking  an  inheritance, 
4t  has  been  construed  that  a  fee  passes. 
Thus  a  trust  to  sell,  even  on  a  contingency, 
confers  a  fee  simple  as  indispensably  neces- 
sary to  the  execution  of  the  trust"  And 
\t  is  familiar  doctrine  that  a  trust  shall 
not  fail  for  the  want  of  a  trustee.  Moore 
▼.  Quince,  supra.  These  deeds  from  Isaac 
Sessums  were  evidently  executed  as  a  scheme 
for  the  settlement  of  the  property  in  which 
the  present  plaintiffs,  as  children  of  Isaac 
T.  Hunt,  were  the  principal  and  ultimate 
oeneflciaries  of  the  grantor's  bounty.  The 
;general  purposes  of  the  deed,  the  terms  in 
which  the  estate  is  declared,  and  the  gen- 
eral context  conclusively  show  that  it  was 


the  Intent  of  the  grantor  to  pass  the  ab^ 
solute  ownership  of  the  property,  and  that 
the  trustee  is  given  an  estate  commensurate 
with  the  exigencies  of  the  trust 

The  defendant  further  contends  that  under 
the  rule  in  Shelley's  Case  Isaac  T.  Hunt 
I  took  an  estate  in  fee  simple  under  the  deed 
from  Isaac  Sessums;  the  deduction  being 
that  he  being  the  owner  of  the  land  in 
fee,  the  sheriff's  deed  for  taxes  would  con- 
vey a  like  estate  to  J.  L,  Killebrew,  the 
purchaser  of  the  tax  title  under  whom  de- 
fendants claim.  But  the  rule  in  Shelley's 
Case  does  not  apply  to  the  deed  we  are 
here  construing.  A  very  clear  statement 
of  the  rule  and  certain  recognized  exceptions 
to  it  will  be  found  in  the  case  of  Ware 
V.  Richardson,  3  Md.  505,  56  Am.  Dec.  762, 
as  follows:  "In  Shelley's  Case,  1  Coke, 
104,  the  rule  was  laid  down  on  the  authority 
of  a  number  of  cases  from  the  Year  Books 
to  be  'that  when  the  ancestor,  by  any  gift 
or  conveyance,  taketh  an  estate  of  free- 
hold and  in  the  same  gift  or  conveyance 
an  estate  is  limited,  either  mediately  or 
immediately  to  his  heirs,  in  fee  or  in  tail, 
"the  heirs"  are  words  of  limitation  of  the 
estate,  and  not  words  of  purchase.  ♦  ♦  •' 
Chancellor  Kent,  however,  adopts  the  follow- 
ing definition  of  the  rule  by  Mr.  Preston  as 
being  more  full  and  accurate:  'When  a 
person  takes  an  estate  of  freehold,  legally 
or  equitably,  under  a  deed,  will,  or  other 
writing,  and  in  the  same  instrument  there 
Is  a  limitation  by  way  of  remainder,  either 
with  or  without  interposition  of  another 
estate,  of  an  interest  of  the  same  legal  or 
equitable  quality  to  his  heirs,  or  heirs  of 
his  body,  as  a  class  of  persons  to  take  in 
succession  from  generation  to  generation, 
the  limitation  to  the  heirs  entitles  the  an- 
cestor to  the  whole  estate.'  1  Preston  on 
Estates,  263.  In  cases,  therefore,  where  the 
word  'heirs'  or  'heirs  of  the  body'  are 
used,  they  will  be.  construed  to  limit  or 
define  the  estate  intended  to  be  conveyed, 
and  will  not  be  treated  as  words  of  pur- 
chase, and  no  supposed  intention  on  the  part 
of  the  testator  or  grantor,  arising  from  the 
estate  being  conveyed,  in  the  first  instance, 
for  life,  will  be  permitted  to  control  their 
operation  as  words  of  limitation.  In  all 
such  cases  the  estate  becomes  immediately 
executed  In  the  ancestor,  who  becomes  seised 
of  an  estate  of  inheritance.  By  force  of 
the  unbending  construction  given  to  these 
terms,  it  imputed  to  the  grantor  or  testator, 
in  legal  contemplation,  an  intention  to  use 
the  terms  in  their  legal  sense  and  to  give 
them  their  legal  effect  though  it  should  de- 
feat even  the  real  intention  to  the  contrary. 
In  other  words,  they  are  regarded  as  con- 
clusive evidence  of  the  intent  of  the  testator. 
There  are,  however,  well-recognized  excep- 
tions to  this  rule,  two  of  which  we  will  ad- 
vert to  at  present  in  general  terms:  In 
the  first  place,  whenever  the  testator  or 
grantor   annexes    words   of   explanation   to 
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the  word-  'heirs,'  indicating  that  he  meant 
to  use  the  term  in  a  qualified  sense,  as  a 
mere  descriptio  personarnm  or  particular  de- 
scription of  certain  individuals,  and  that  they, 
and  not  the  ancestor,  were  to  be  the  points 
of  termini  from  which  the  succession  to 
the  estate  was  to  emanate  or  take  its  start, 
then  in  all  such  cases,  where  the  word  'heir* 
is  thus  explained  or  restricted,  it  is  to  be 
treated  as  a  term  of  purchase,  and  not  of 
limitation.  For  example,  the  expressions 
'heirs  now  living,'  'children,'  'issue,*  etc., 
are  words  of  limitation  or  purchase  as  will 
best  accord  with  the  manifest  intention  of  him 
who  employs  them.  Under  this  qualification 
of  the  rule  the  intention  prevails  against 
the  strict  construction.  The  second  excep- 
tion to  which  we  will  advert  is  that,  where 
the  estate  limited  to  the  ancestor  is  an 
equitable  or  trust  estate,  the  two  estates, 
under  the  rule  in  Shelley's  Case,  will  not 
coalesce  In  the  ancestor;  and  the  result 
would  be  the  same  if  the  estate  for  life 
was  a  legal  estate,  and  that  limited  to  the 
heirs  an  equitable  estate.  Home  T.  I^yeth, 
4  Har.   &  J.  432." 

The  deed  before  us  is  within  the  first 
exception  so  clearly  stated.  In  the  terms  of 
this  deed  descriptive  of  the  estate,  'the 
said  trustee  or  his  survivors  dball  hold  in 
trust  the  above  tract  of  land  for  the  benefit 
of  the  said  Isaac  T.  Hunt  during  his  natural 
life,  •  •  ♦  and  in  the  event  of  Isaac  T. 
Hunt  not  leaving  lawful  issue  I  hereby 
empower  the  said  trustee  to  convey  to  the 
heirs  of  Thursby  Griffin;  but  in  case  of 
lawful  issue  of  Isaac  T.  Hunt  then,  in  that 
case,  the  trustee  is  hereby  empowered  to 
make  title  to  the  heir  of  Isaac  T.  Hunt" 
The  words  "heir  of  Isaac  T.  Hunt"  are 
clearly  not  intended  to  denote  the  whole  line 
of  heirs  to  take  in  succession  as  said  heirs, 
"from  generation  to  generation,"  in  the  lan- 
guage of  Preston's  statement  of  the  rule,  but 
are  simply  only  a  designatio  personse,  mean- 
ing lawful  child  or  children  of  Isaac  Hunt 
who  may  be  living  at  his  death.  Said  Hunt 
having  died  leaving  lawful  children,  who  are 
the  plaintiffs,  we  hold  the  proper  construc- 
tion of  the  deed  as  to  the  interest  conveyed 
to  be  that  the  trustee  hold  in  trust  for 
Isaac  T.  Hunt  for  his  life,  that  after  his 
death  the  trustee  shall  convey  the  land  to  the 
lawful  children  of  Isaac  T.  Hunt,  and,  the 
exigencies  of  the  trust  having  terminated 
on  the  death  of  Isaac  T.  Hunt  leaving  law- 
ful children,  the  statute  will  execute  the  Un- 
necessary portion  of  the  estate.  The  sale 
and  conveyance,  therefore,  of  the  land  by 
the  sheritr  for  default  in  payment  of  taxes  on 
the  part  of  Isaac  T.  Hunt,  the  land  having 
evidently  been  listed  as  the  land  of  Isaac 
T.  Hunt,  did  not  operate  to  convey  the  inter- 
est of  his  children,  who  take  in  remainder  as 
purchasers.  Tucker  v.  Tucker,  108  N.  0. 
286,  18  S.  B.  6,  citing  In  re  Macay,  84  N.  a 
'^  This  sale  was  under  the  statutes  of 
Qd  1875,  which  speak  throughout  of 


the  sale  of  delinquenfa  interest,  the  one  wha 
had  listed  the  property  and  failed  to  pay. 
And,  moreover,  in  the  revenue  law  for  that 
year  (Laws  1874-75,  p.  228.  c  184,  f  29,  sabsec. 
3)  is  the  provision:  "And  it  is  expressly  de- 
clared that  the  lands  of  a  minor,  lunatic  or 
a  person  non  compos  mentis  shall  in  no  case 
be  taken  to  be  sold  for  taxes."  It  may  be 
well  to  note  that  this  sale  for  nonpayment  of 
taxes  took  place  under  the  provisions  of 
the  act  of  1874-75.  Under  the  act  of  1887  and 
the  revenue  acts  since  that  time,  so  far  as  we 
have  examined,  the  state  has  adopted  a  differ- 
ent  and  more  stringent  method  of  enforcing 
the  collection  of  taxes.  When  the  taxes  are 
due  and  the  requirements  of  the  statute 
otherwise  complied  with«  a  sale  now  con- 
veys the  property,  and  not  simply  the  inter- 
est of  the  delinquent  The  statute  protects 
the  interests  of  minors  and  remaindermen  by 
making  specific  provision  as  to  their  rights 
to  redeem.  We  have  here  only  construed  the 
revenue  laws  of  1874-75;  these  being  the 
statutes  governing  the  rights  of  the  parties  in 
the  present  case. 

The  defendants  further  contend  that  if 
the  tax  deed  does  not  convey  to  them  the 
rights  of  the  plaintiffs,  it  is  good  as  color  of 
title,  and  the  defendants  and  those  under 
whom  they  claim  having  occupied  the  land 
since  the  date  of  this  deed  In  1884,  asserting 
ownership,  they  are  protected  by  the  statute 
of  limitation.  This  position  cannot  avail  the 
defendants.  In  the  first  place,  while  the  tax 
deed  does  not  operate  to  convey  the  interest 
of  the  plaintiffs,  it  does  convey  the  interest 
of  Isaac  T.  Hunt  the  life  tenant  The  very 
definition  of  color  of  title  is  a  paper  writing 
(usually  a  deed)  which  professes  and  appears 
to  pass  the  title,  but  falls  to  do  so.  In 
Words  ft  Phrases  Judicially  Defined,  voL  2, 
p.  1264,  it  is  said  to  be  "that  which  in  appear- 
ance is  title,  but  which  in  reality  Is  no  title,'* 
citing  many  decisions.  And  for  the  same 
reason  the  possession  of  the  defendants  was 
not  adverse.  The  tax  deed  under  which 
they  occupied  the  land  passed  to  them  the 
Interest  of  the  life  tenant  Adverse  posses- 
sion which  will  ripen  a  defective  title  must 
be  of  a  character  to  subject  the  occupant  to 
action.  If  the  trustee  or  these  plaintiffs 
had  sued  during  the  life  of  Isaao  T.  Hunt 
their  action  would  have  failed,  because  the 
defendants  under  their  tax  deed  held  the 
interest  of  the  life  tenant  In  the  property. 
Their  occupation,  then,  was  neither  adverse 
nor  under  color  of  title  till  the  death  of  the 
life  tenant  which  occurred  only  a  short  time 
before  the  institution  of  the  present  suit 
And  herein  lies  the  distinction  between  this 
case  and  King  v.  Rhew,  106  N.  O.  608,  18 
a  B.  174,  23  Am.  St  Rep.  76,  cited  by 
defendants.  In  King  v.  Rhew  the  estate 
was  conveyed  to  a  trustee  in  trust  for  the 
sole  and  separate  use  of  Charlotte  King 
(feme  covert)  during  her  natural  life,  and 
after  her  death  to  be  equally  divided  be- 
tween any  children  she  may  leave  ber  sur- 
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TlvlDg,  etc.  Isaac  King  and  wife  in  Angust, 
1869,  undertook  to  convey  the  estate,  and  by 
mesne  conveyances  tbe  land  passed  to  the 
defendant,  who  occupied  and  claimed  to  own 
the  same  under  his  deeds  till  1889,  when  suit 
was  brought  Charlotte  King  died  on  Sep- 
tember 20,  1889,  and  the  plaintiffs,  her  only 
surviving  children,  Instituted  the  action  to 
recover  the  land.  The  deed  by  which  Char- 
lotte King  and  her  husband,  endeavored  to 
convey  the  land  was  void,  and  passed  no 
estate  or  interest  of  Charlotte  King,  the  life 
tenant  The  court  held  that  the  estate  of 
the  trustee  was  barred,  and  for  that  reason 
the  children,  the  cestuis  que  trust,  were  also 
barred.  That  was  because,  the  deed  of  the 
life  tenant  being  void,  the  attempted  occupa- 
tion under  It  was  from  the  beginning  hostile 
to  the  title  of  the  trustee,  subjecting  the 
occupant  to  an  action  by  him  from  the  date 
of  the  deed.  In  our  case  the  tax  title  passed 
the  interest  of  the  life  tenant,  and  the  trustee, 
as  stated,  could  not  have  successfully  main- 
tained his  action  till  the  life  estate  termi- 
nated. 

Our  conclusion  on  the  whole  matter  is  that 
the  deed  from  Isaac  T.  Sessums  passed  the 
entire  estate  in  the  land;  the  trustee  hold- 
ing for  the  benefit  of  Isaac  T.  Hunt  during  his 
life,  and  then  in  trust  to  convey  the  same 
in  fee  to  his  lawful  children,  who  have  a 
present  right  to  recover  the  property.  There 
was  error  in  the  judgment  of  the  court  below, 
and  on  the  case  agreed  judgment  will  be 
entered  for  the  plaintiffs. 

Reversed. 
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VANDIFORD  et  ux.  v.  HUMPHRHT  et  ox. 

(Supreme  Court  of  North  Carolina.    Sept  19, 

1905.) 

1.  Husband  and  Wife  —  Abandonment  bt 
Husband— Contracts  of  Wifb. 

An  abandonment  by  a  husband  of  his  wife, 
within  Code,  §  1832,  authorizing  a  woman 
abandoned  by  her  husband  to  contract  and  bind 
her  separate  property,  is  shown  bv  proof  that 
the  husband  voluntarily  left  his  wife,  with  the 
intention  of  forshking  her  and  never  returning, 
but  not  necessarily  leaving  the  state ;  and,,  when 
a  husband  has  thus  abandoned  his  wife,  she  may 
make  contracts  binding  her  separate  estate, 
without  waiting  for  a  time  sufficient  to  obtahi  a 
divorce  on  the  ground  of  abandonment. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent.  Dig.  Hnsband  and  Wife,  fi  369.] 

2.  Same— EVIDENOB— SUFFIOISNOT. 

On  the  issue  whether  a  husband  had  aban* 
doned  his  wife,  within  Code,  §  1832,  authorizing 
a  wife  abandoned  by  her  husband  to  make  con- 
tracts binding  her  separate  property,  evidence 
held  to  justify  a  finding  of  abandonment. 

Appeal  from  Superior  Court,  Pitt  Comity; 
Webb,  Judge. 

Action  by  Jackson  Vandiford  and  wife 
against  J.  C.  Humphrey  and  wife.  From  a 
judgment  for  defendants,  plaintiffs  appeal 
Affirmed. 

F.  C.  Ha-dlngr  and  Jarvis  &  Blow,  for  appel- 
lants.   L.  i.  Moore,  for  appellees. 


CONNOR,  J.  This  action  Is  prosecnted  by 
plaintiffs,  Jackson  Vandiford  and  wife,  foi 
the  cancellation  of  a  deed  executed  by  the 
feme  plaintiff  to  defendants  conveying  a 
tract  of  land,  being  her  separate  estate.  The 
validity  of  the  deed  is  attacked  for  that  (1) 
the  feme  plaintiff  was  a  married  woman  at 
the  date  of  its  execution;  (2) ,  the  execution 
was  obtained  by  fraud  and  undue  influence; 
(3)  the  feme  plaintiff  was  of  unsound  mind 
and  incapable  of  executing  a  valid  convey- 
ance. The  defendants  admitted  the  cover- 
ture, but  alleged  that  at  the  date  of  the  ex- 
ecution of  the  deed  tbe  male  plaintiff  had  aban- 
doned the  feme  plaintiff.  They  denied  the 
other  allegations  of  the  complaint  Appropri- 
ate issues  were  submitted  to  the  jury  in  re- 
spect to  the  several  allegations.  Under  In- 
structions, to  which  there  are  no  exceptions, 
the  jury  found  for  the  defendants  npon  the 
last  two  issues.  The  plaintiffs  requested  his 
honor  to  charge  the  jury  that  there  was  no 
evidence  to  sustain  the  defendants'  averment 
of  abandonment,  and  to  the  refusal  to  do  so 
excepted.  His  honor  instructed  the  jury  upon 
the  first  Issue  as  follows:  "Abandonment 
means  forsaking,  deserting.  An  eminent  law 
writer  says  abandonment  means  the  volun- 
tary leaving  of  the  person  to  whom  one  is 
bound  by  special  relation,  as  wife,  husband, 
child;  deserthig.  The  court  charges  the  jury 
that  frequent,  protracted  absence  of  the  hus- 
band, and  tbe  practice  of  the  wife  of  transact- 
ing business^  nothing  else  appearing,  would  not 
mean  abandonment  If  you  find  from  the 
greater  weight  of  the  evidence  that  Jackson 
Vandiford,  at  the  time  of  the  execution  of  the 
deed  In  question  by  his  wife,  did  voluntarily 
leave  his  wife,  desert  h^,  prior  to  the  time 
of  the  execution  of  the  deed,  with  the  Intention 
of  forsaking  her  entirely  and  never  to  return, 
why  then  you  ought  to  answer  the  first  issue, 
'Yes';  but,  if  you  find  that  Jackaon  Vandiford 
had  not  abandoned  his  wife,  deserted  her,  at 
the  time  of  the  execution  of  the  deed  in  ques- 
tion, as  alleged  by  the  defendants,  then  you 
wUl  answer  the  first  issue,  *No.*  If  you  flind 
that  she  refused  to  let  her  husband  live  with 
her,  threatened  that  if  he  stayed  with  hor, 
he  did  so  at  his  own  risk,  as  testified  to  by 
him,  if  you  believe  that  and,  if  you  further 
find  that  this  was  the  cause  of  his  leaving  his 
wife,  and  that  he  left  her  with  the  Intention 
to  return  as  soon  as  she  would  permit  him, 
then  this  would  not  be  abandonment  and 
you  would  answer  the  first  issue,  *No.' "  To 
this  instruction  plaintiffs  excepted.  The  Jury 
found  for  the  defendants,  and,  upon  the  ver- 
dict judgment  being  rendered,  plaintiffs  ap- 
pealed. 

The  undisputed  facts  show  a  most  fertile 
field  for  domestic  discord.  The  feme  plaintiff 
was  a  widow,  with  five  children  by  her  first 
husband,  and  owned  a  small  tract  of  land. 
The  male  plaintiff  was  over  70  years  of  age. 
Frequent  quarrels  were  had,  followed  by  sep- 
arations lasting  several  months,  etc.  We  have 
^uunined  with  care  the  tes^ony  bearing  up- 
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on  the  first  Issue.  It  is  true  that  as  us- 
ual, after  reconciliation  and  changed  condi- 
tions, the  husband  and  wife  deny  that  there 
was  any  other  trouble  than  a  slight  disturb- 
ance incident  to  domestic  life.  There  is  a 
vast  amount  of  contradictory  and  conflicting 
evidence  In  regard  to  the  declarations  of 
both  parties.  The  Jury  were  invited  to  a  very 
thorough  investigation  of  the  home  life  of 
the  families  Involved  in  this  controversy. 
The  contention  of  the  plaintiffs  that  there 
was  no  evidence  to  sustain  the  charge  of 
abandonment  is  very  largely  dependent  upon 
the  correctness  of  their  view  of  the  legal  def- 
inition of  the  term  as  used  in  the  statute. 
Code,  §  1832.  If,  as  contended  by  the  learned 
counsel,  the  power  of  the  wife  to  deal  with 
her  property  as  a  free  trader  arises  only  when 
her  husband  has  left  the  Jurisdiction  of  the 
court  with  no  intention  to  return,  is  correct, 
then,  of  course,  his  honor's  ruling  is  erroneous. 
He  concedes  that  this  court  has  held,  in  Hall 
V.  Walker,  118  N.  C.  377,  24  S.  B.  6,  that  the 
statute  is  constitutional.  He  insists  that,  as 
in  that  case,  to  constitute  abandonment,  the 
husband  must  have  left  his  wife  with  no 
intention  of  returning  to  her,  and  departed 
from  the  state.  Our  attention  is  called  to  a 
well-considered  case  decided  by  the  Supreme 
Court  of  Maine,  which  seems  to  sustain  this 
view.  Ayer  v.  Warren,  47  Me.  217.  It  is 
also  insisted  that  the  power  of  the  wife  to  con- 
tract in  regard  to  her  separate  property  as  a 
free  trader  is  to  be  tested  by  her  right  to 
maintain  an  action  for  divorce  for  like  cause. 
This,  we  think,  a  safe  test;  but  counsel  fur- 
ther Insist  that,  until  the  time  has  elapsed 
entitling  her  to  bring  the  action,  she  should 
not  be  permitted  to  make  contracts.  This 
constraction,  we  think,  would  to  a  very  great 
extent  destroy  the  beneficent  purpose  of  the 
statute.  The  law  requires  that  six  months 
shall  elapse  after  the  injury  complained  of 
has  been  committed  to  enable  the  parties  to 
become  reconciled;  but  it  cannot  be  contem- 
plated that  during  this  time  a  wife  who  has 
been  abandoned  by  her  husband  shall  either 
starve  or  become  a  charge  upon  the  charity 
of  her  friends.  If  she  has  a  separate  estate, 
she  should  be  allowed  to  resort  to  it  by  mak- 
ing contracts  for  the  purpose  of  supplying  the 
necessaries  of  life.  The  two  statutes  are 
based  upon  distinct  reasons.  The  wife  may 
and  should  wait  six  months  after  abandon- 
ment before  rushing  into  court  for  a  divorce ; 
but  she  may  not  and  should  not  be  required 
to  starve  or  go  without  support  for  that  time, 
waiting  the  return  of  her  recreant  husband. 
We  cannot  reach  the  conclusion  that  the  stat- 
ute requires  the  departure  of  the  husband 
from  the  state  to  enable  the  wife  to  use  her 
property  for  her  support 

We  think  that  his  honor  correctly  instruct- 
ed the  Jury  as  to  the  law.  While  the  testi- 
mony is  conflicting,  we  are  of  the  opinion 
that  there  was  evidence  fit  to  be  submitted  to 
the  Jury.  It  would  serve  no  good  purpose  to 
80t  it  out  at  any  length*  but  we  note  the  fol- 


lowing: Amos  Stocks  testified  that:  ''He 
[the  husband]  was  all  the  time  abusing  her 
because  she  would  not  give  him  a  life  estate 
in  the  land.  He  left  and  said  he  was  not 
coming  back  any  more.  He  carried  his 
things,  and  his  tools,  buggy  and  harness, 
bed  and  bedding.'*  Jesse  Stocks  testified 
that  Yandlford  said  "that  he  had  left  her  for 
good  this  time."  There  was  other  testimony 
to  the  same  effect  The  feme  plaintiff,  af- 
ter her  husband  left  her,  went  to  live  with 
the  defendant  Humphrey,  who  had  married 
her  daughter,  and  it  would  seem,  and  the  Jury 
so  found,  of  her  own  free  will  executed  the 
deed  by  which  she  charged  upon  the  land  a 
support  for  herself  and  the  payment  of  $400 
at  her  death  to  her  other  children.  The  con- 
tract seems  to  have  been  fair  in  its  terms 
and  freely  made  by  her.  The  amount  to  be 
paid  is  approximately  the  value  of  the  land. 
All  suggestions  to  the  contrary  have  been 
passed  upon  by  the  Jury. 

We  have,  after  a  careful  consideration, 
found  no  error  in  the  ruling  of  his  honor. 
The  Judgment  must  be  afl^rmed. 

Affirmed. 


OO  N.  C.  IM) 
STONE  &  CO.  V.  CLYDE  S.  S.  CO. 
(Supreme  Court  of  North  Carolina.    Oct.  8» 
1905.) 

1.  Cabbiebs  —  Tebicinatioiv  of  Liabiutt  — 
Warehousemen. 

Where  freight  had  been  landed  from  de- 
fendant's vessel  at  destmatlon  on  its  platform 
or  wharf,  and  the  consignees  were  notified  of 
its  arrival,  paid  the  freight  and  removed  part 
of  the  goods,  the  carrier's  responsibility  was 
terminated,  and  any  obligation  that  remained 
with  reference  to  goods  not  removed  was  that 
of  a  warehouseman  or  wharfinger. 

[Ed.  Note. — For  cases  in  point  see  voL  44. 
Cent.  Dig.  Shipping,  §  426.] 

2.  Same— Neolioence. 

A  carrier  was  not  guilty  of  actionable  negli- 
gence in  permitting  goods  to  be  injured  by  the 
elements  after  arrival  and  pending  removal 
by  the  consignees,  where  the  latter  had  been 
notified  of  the  arrival  of  the  goods,  had  paid 
the  freight,  and  had  permitted  a  portion  of  the 
goods  to  remain  on  the  carrier's  uninclosed  plat- 
form or  shed,  according  to  custom. 

[Bd.  Note. — For  cases  in  point  see  voL  44, 
Cent.  Dig.  Shipping,  §  426.] 

Appeal  from  Superior  Court  New  Hanover 
County ;  O.  H.  Allen,  Judge. 

Action  by  Stone  &  Co.  against  the  Clyde 
Steamship  Company.  From  a  Judgment  in 
favor  of  defendant  on  appeal  from  a  Justice 
of  the  peace,  plaintiffs  appeal.    Affirmed. 

This  was  an  appeal  from  a  court  of  a  Justice 
of  the  peace,  heard  in  the  superior  court  on 
the  following  case  agreed:  "(1)  The  plain- 
tiffa  are  a  partnership  doing  business  in  WU- 
mingtoUf  and  the  defendant  is  a  corporation 
operating  a  line  of  steamships  for  the  pur- 
pose of  carrying  freight  and  passengers  be- 
tween New  York  and  Wilmington  and  other 
points.  (2)  At  the  termination  of  Its  line 
in  Wilmington  the  defendant  owns  and  con- 
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trols  a  wharf  or  platform  npon  which  gooda 
are  unloaded  from  ita  vessels.  The  said 
platform  is  not  inclosed,  bnt  is  covered  by  a 
tin  shed  or  roof,  under  which  said  goods  are 
piled  on  being  unloaded.  The  said  platform 
is  open  at  all  times  and  on  a  level  with  the 
ground,  and  upon  it  consignees  of  freight 
are  accustomed  to  go  and  do  go  with  drays 
and  other  vehicles  for  the  removal  of  freight 
The  defendant  makes  no  charge  to  shippers 
or  consignees  of  freight  for  the  use  of  said 
platform  or  wharf,  except  as  follows:  The 
vessel  from  New  York  arrives  on  Tuesday 
of  each  week  on  its  regular  schedule,  and 
is  unloaded  oa  Tuesday,  and  if  consignees 
allow  goods  to  remain  on  platform  longer 
than  the  next  Monday  a  charge  Is  made  for 
the  sa^le;  but  no  such  charge  was  made  In 
this  tase.  It  Is  the  custom  of  the  customers 
of  the  defendant  In  Wilmington  to  remove 
the  same  from  said  wharf  at  their  earliest 
convenience,  the  defendant  having  no  other 
means  of  storing  the  same,  and  this  is  known 
by  the  shippers  and  receivers  of  freight 
(3)  On  January  24,  1904,  the  Hargrave  Bis- 
cuit Company  of  Baltimore  shipped  to  the 
plaintiffs,  at  Wilmington,  N.  C,  over  the 
defendant's  line,  certain  boxes  of  crackers, 
to  be  delivered  to  the  said  plaintiffs  at  Wil- 
mington, N.  C,  and  ^e  said  defendant  re- 
ceived the  same  for  transportation  and  Is^ 
sued  Its  bill  of  lading  therefor.  (4)  The 
said  goods  arrived  in  Wilmington  on  defend- 
ant's vessel  on  the  morning  of  Tuesday, 
February  9,  1904,  and  were  delivered  from 
said  vessel  upon  the  said  wharf  or  platform 
in  said  city  on  the  same  day,  and  defendant 
immediately  notified  plaintiffs  of  such  ar- 
rival. On  Wednesday,  February  10,  1904, 
the  plaintiffs  paid  the  freight  due  upon  said 
goods  and  removed  a  part  of  the  same  from 
said  platform  or  Wharf  to  their  own  place  of 
business.  On  the  night  of  the  10th,  after 
said  freight  had  been  paid,  a  wind  and  snow 
storm  occurred  in  Wilmington,  and  blew  snow 
and  rain  under  the  said  shed  and  upon  the  said 
goods,  by  reason  of  which  the  said  goods 
were  damaged  to  the  amount  of  $29.55  before 
the  plaintiffs  had  completed  the  moving  of 
the  same  to  their  own  place  of  business.  It 
is  agreed  that  this  case  may  be  submitted 
to  the  court  on  the  foregoing  statement  of 
facts,  and  that  the  court  may  render  a 
judgment  thereon  as  It  may  find  the  law  to 
be."  There  was  Judgment  for  defendant, 
and  plaintiffs  excepted  and  appealed. 

Louis  Goodman,  for  appellants.  Rountree 
ft  Garr,  for  appellee. 

HOKE,  J.  On  the  foregoing  facts,  and 
according  to  our  decisions,  defendant's  re- 
sponsibility as  common  carrier  had  terminat- 
ed (Hllllard  v.  Railroad,  51  N.  C.  343),  and 
any  obligation  which  remained  was  that  of 
warehouseman  or  wharfinger.  The  standard 
of  conduct  in  such  case  is  that  of  ordinary 
care;  and,  applying  such  standard  to  the 
facts  before  us,  we  are  of  opinion  that  there 


has  been  no  negligence  on  the  part  of  the  de- 
fendant which  amounts  to  an  actionable 
wrong.  The  goods  were  placed  on  the  de- 
fendant's wharf  according  to  local  usage, 
known  to  defendant's  customers,  and  pre- 
sumably acquiesced  in  by  the  plaintiffs,  as 
they  paid  the  freight  and  commenced  the 
removal  of  the  goods  without  any  protest 
as  to  their  placing.  While  It  is  true  that 
neither  usage  nor  custom,  as  a  general  rule, 
will  sanction  or  excuse  an  act  which  the 
law  condemns  as  negligent,  it  is  pertinent 
evidence  on  the  question  whether  there  has 
been  negligence  in  a  given  case.  Morehead 
V.  Brown,  51  N.  O.  367.  Furthermore,  the 
plaintiffs  had  been  promptly  notified  of  the 
arrival  of  the  goods,  and,  so  far  as  appears, 
had  been  given  ample  time  and  opportunity 
to  remove  them.  On  the  facts  disclosed  in 
the  case  agreed,  the  authorities  are  against 
the  plaintiffs'  right  to  recover.  Chalk  v.  R. 
Co.,  85  N.  0.  423 ;  Holtzclaw  v.  Duff.  27  Mo. 
892. 
No  error. 

(m  N.  c.  my 

DARDEN  et  al.  v.  TIMBERLAKE  et  aL 

(Supreme  Court  of  North  Carolina.    Oct  8» 

1905.) 

1.  DKEDfr—CoNSTBUOTiON— Grantees. 

Where  a  deed  conveyed  certain  land  to  W. 
and  wife  and  their  heira,  including  the  children 
of  the  wife  by  a  former  husband,  the  wife's 
children,  so  designated,  living  at  the  time  of  the 
execution  of  the  deed,  were  sufficiently  desig- 
liated  to  take  as  grantees. 

2.  Same—'  '  Heibs'  '— Subplusage. 

Where  a  deed  was  executed  to  W.  and 
wife  "and  their  heirs,'*  the  words  quoted  should 
be  rejected  as  surplusage;  a  conveyance  to  the 
heirs  of  a  living  person  being  void. 

3.  Same  —  Tenants  in  Common  —  Estate  bt 
Entirety— Shabeb. 

Where  land  was  conveyed  to  a  husband 
and  wife  and  their  heirs,  including  the  children 
of  the  wife  by  a  former  husband,  of  whom  there 
were  Uiree,  the  grantees  took  as  tenants  in 
common ;  the  husband  and  wife  taking  an  estate 
by  the  entirety,  with  the  right  of  survivorship 
and  descent  to  the  heirs  of  the  survivor,  in  one- 
fourth  of  the  i>roperty,  and  the  three  children 
of  the  wife  taking  one-fourth  each. 

Appeal  from  Superior  Court,  Wilson  County: 
W.  R.  Allen,  Judge. 

Action  by  Charles  F.  Darden  and  others 
against  Nelson  Timberlake  and  others.  From 
a  Judgment  in  favor  of  plaintiffs  for  less  than 
the  relief  demanded,  both  parties  appeal. 
Affirmed. 

Connor  &  Connor,  for  plaintiffs.  F.  A. 
Woodard  and  Pou  &  Finch,  for  defendants. 

Plaintiffs'  Appeal. 

BROWN,  J.  Plaintiffs  and  defendants 
claim  under  a  deed  by  "R.  J.  Taylor  and 
wife,  of  the  first  part,  and  Saml.  Williams 
and  wife,  Annie,  and  their  heirs,  including 
the  former  children  of  the  said  Annie  by 
another  husband,  of  the  second  part."  Annie 
died  leaving  Sam  surviving.    They  had  no 
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children  of  their  marriage.  Plaintiffs  are 
Annie's  children  by  the  former  husband. 
Defendants  are  Sam's  heirs  at  law.  His 
honor  held  that  Sam,  Annie,  and  the  three 
plaintiffs  took  as  tenants  In  common,  and 
that  each  took  one-fifth,  and  that  Sam  ac- 
quired Annie's  fifth  by  surylvorshlp,  and  that 
upon  Sam's  death  his  undlylded  two-fifths 
descended  to  the  defendants. 

1.  The  plaintiffs  took  as  grantees  under 
the  deed.  They  were  living  at  the  time  of 
its  execution,  and  were  the  children  of  a 
named  person.  The  designation  is  sufl^cient- 
ly  certain  to  enable  them  to  take  as  grantees. 
In  Helms  v.  Austin  the  grantees  were  "Sarah 
Staton,  his  wife,  and  her  heirs,  named  on 
the  back  of  this  deed,  of  the  other  part" 
On  the  back  were  indorsed  the  names  of  the 
children.  In  another  deed,  referred  to  In  the 
same  case,  the  grantees  are  "Sarah  Staton 
and  her  children."  116  N.  a  751,  21  S.  B. 
556.  The  deeds  were  held  to  be  valid  con- 
veyances, and  created  a  tenancy  in  common 
between  the  grantees,  including  the  children. 
See,  also,  King  v.  Stokes,  125  N.  G.  514,  34 
S.  B.  641;  Hampton  v.  Wheeler,  &9  N.  0.  222, 
6  S.  B.  236;  9  Am.  &  Eng.  Enc.  p.  132,  note  9. 
The  words  "and  their  heirs,"  contained  in 
the  deed  under  consideration,  are  to  be  re- 
jected as  surplusage.  A  conveyance  to  the 
heirs  of  a  living  person  is  void,  for  "nemo  est 
hseres  viventis."  Broom's  Legal  Maxims, 
522.  A  deed  purports  to  convey  in  pnesentl, 
and  tl>e  grantees  cannot  be  ascertained  unUl 
the  death  of  the  person  named.  9  Am.  &  Eng. 
Enc.  p.  132,  note  9.  But  it  is  otherwise  where 
the  word  "children"  is  used.  Eliminating  the 
words  "and  their  heirs,"  Sam.  Annie,  and  the 
latter's  children  (these  plaintiffs)  by  a  former 
husband  are  the  grantees  in  this  deed.  In 
our  opinion  his  honor  was  correct  in  holding 
that  those  grantees  took  as  tenants  in  com 
mon. 

2.  His  honor  held  that  Sam  and  Annie 
took  one-fifth  each.  In  this  there  was  error. 
Sam  and  Annie  took  by  entireties,  and  not 
in  severalty.  They  were  neither  Joint  tenants 
nor  tenants  in  common  with  each  other. 
They  were  considered  one  person  in  law,  and 
could  not  take  by  moieties.  They  were  both 
seised  of  an  entirety.  Upon  this  proposition 
the  learned  counsel  for  plaintiff,  in  an  un- 
usually helpful  and  well-prepared  brief,  cites 
us  to  Lord  Ooke,  who  says:  "Also,  if  a  Joint 
estate  be  made  of  land  to  a  husband  and 
wife  and  to  a  third  person,  in  this  case  the 
husband  and  wife  have  in  law  in  their  right 
but  the  moiety,  and  the  third  person  shall 
have  as  much  as  the  husband  and  wife,  viz., 
the  other  moiety,  etc.  And  the  cause  is,  for 
that  the  husband  and  wife  are  but  one  per- 
son in  law.  *  ^  *  In  the  same  manner  it 
is  where  an  estate  is  made  to  the  husband  and 
wife,  and  to  two  other  men,  in  this  case  the 
husband  and  wife  hath  but  the  third  part,  and 


the  other  men  the  other  two  parts."  Ck>ke  on 
Littleton,  S  187b;  Freeman  on  Co-Tenancy 
p.  129.  See,  also,  2  Kent's  Com.  ♦p.  132;  2 
Blk.  Com.  c.  12,  and  notes  to  Cooley's  Edition; 
Bruce  v.  Nicholson,  109  N.  O.  202,  13  S.  E. 
790,  26  Am.  St  Rep.  562;  Johnson  v.  Edwards. 
109  N.  C.  466,  14  S.  B,  91,  28  Am,  St  Rep. 
580.  It  is  useless  to  multiply  authorities. 
It  is  elementary  learning  that  husband  and 
wife  are  seised  by  entireties,  per  tout  et  non 
per  my,  and  upon  such  seisin  the  right  of 
survivorship  d^ends.  In  this  connection  we 
are  not  inadvertent  to  the  dictum  of  Mr. 
Justice  Merrimon  in  Hampton  v.  Wheeler, 
supra.  The  contest  in  that  case  was  not  as 
to  whether  Alfred  Hampton  and  his  wife 
took  by  entireties,  with  the  incident  of  sur- 
vivorship, but  as  to  whether  the  husband 
and  wife  and  their  children  were  tenants  in 
common.  Hampton  and  wife  had  conveyed 
the  land  in  fee.  Their  children  were  claim- 
ing as  tenants  in  common  with  the  grantees 
of  their  parents,  and  the  real  question  de- 
cided was  as  to  the  effect  of  the  statute  of 
limitations.  There  being  seven  children,  the 
learned  Justice  was  evidently  in  error  in 
dividing  the  land  into  nine  parts.  Under  all 
the  authorities,  Hampton  and  wife  took  one- 
eighth  in  entirety,  in  stead  of  two-ninths. 
It  was  an  evident  inadvertence  upon  the 
part  of  that  able  and  usually  accurate  Judge. 
It  is  a  case  of  "Homer  nodding,"  wMch  some- 
times happens  to  the  best  of  Judges. 

It  follows,  therefore,  that  Sam  and  Annie 
were  together  seised  of  one-fourth,  and  the 
three  plaintiffs  of  one-fourth  each.  Sam  ac- 
quired the  one-fourth  by  right  of  survivor- 
ship, which  at  his  death  descended  to  the 
defendant  The  cause  is  remanded  to  the 
superior  court  of  Wilson  county,  with  in- 
structions to  enter  a  decree  in  accordance 
with  this  opinion. 

Error, 

Defendants'  AppeaL 

The  defendants  claim  the  whole  of  the  land, 
contending  that  the  plaintiffs  took  nothing 
under  the  deed,  but  that  Sam  and  Annie 
Williams  took  the  whole  of  the  land  in  fee, 
and  that  Sam  acquired  the  whole  by  sur- 
vivorship. No  authority  is  cited  in  the  de- 
fendant appellants'  brief  to  sustain  this  con- 
tention, presented  upon  their  appeal,  and  we 
have  been  unable  to  find  any.  The  question 
presented  by  this  appeal  is  decided  adversely 
to  the  defendants  by  our  opinion  in  the  plain- 
tiffs' appeal.  The  cause  is  remanded,  to  be 
proceeded  with  in  accordance  with  that  opin- 
ion. In  holding  that  Sam  and  Annie  Wil- 
liams did  not  take  the  whole  of  the  land 
under  the  deed  from  Taylor  and  wife,  his 
honor  committed  no  error.  The  defendants, 
having  lost  both  appeals,  are  taxed  with  the 
costs  of  both. 

No  error. 
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(139  N.  C.  547) 

STATE  T.  DAVIS. 

(Supreme  Coart  of  North  Carolizia.    Sept  10» 

1905.) 

EAVBSDBOPPINO— iNDICniENT. 

An  indictment  for  eavesdropping*  alleging 
that  defendant  willfully  approached  the  dwelling 
of  8.  in  the  nighttime,  peeping  in  the  window, 
turning  the  blinds,  eavesdropping  the  conversa- 
tion, and  looking  in  the  rooms,  to  the  great 
terror  and  disturbance  of  the  family,  etc.,  was 
fatally  defective  for  failure  to  charge  that  such 
acts  were  habitual  and  that  defendant  had  re- 
peated the  conversation  heard. 

Appeal  from  Superior  Ck>iirt,  Pitt  Goimty; 
Webb,  Judge. 

Jordan  Davis  web  indicted  for  eaves- 
dropping, and  from  a  Judgment  quashing  the 
indictment    the   state    appeals.    Affirmed. 

The  defendant  was  indicted  under  the 
following  bill :  •*The  jurors  for  the  state  up- 
on their  oaths  present  that  Jordan  Da^vis, 
late  of  the  county  of  Pitt  and  state  of  North 
Carolina,  on  the  15th  day  of  April,  1905, 
at  and  in  said  county  and  state,  being  a  per- 
son of  evil  mind  und  disposition^  willfully 
and  unlawfully  did  approach  the  dwelling 
house  of  one  L  H.  Smith,  then  and  there  in 
the  actual  possession  of  one  Eva  Smith,  bis 
wife,  in  the  nighttime,  peeping  in  the  win- 
dow, turning  the  blinds,  and  eavesdropping 
the  conversation,  and  looking  into  the  rooms, 
to  the  great  terror  and  disturbance  of  the 
family,  to  the  annoyance  and  inconvenience 
of  the  inhabitants  of  said  house,  to  the  evil 
example  of  all  others  in  like  cases  offend- 
ing, contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state." 

The  Attorney  General,  for  the  State. 
Skinner  ft  Wbedbee,  for  appellee. 

HOKE,  J.  There  Is  no  error.  Eaves- 
dropping is  a  criminal  offense  at  common 
law,  defined  as  follows :  "Eavesdroppers  are 
such  as  listen  under  the  walls  or  windows  or 
eares  of  houses  to  hearken  after  discourse 
and  thereupon  proclaim  slanderous  and  mis- 
chievous tales."  4  Blk.  168.  Mr.  Wharton, 
in  his  work  on  Criminal  Law,  says  of  the 
offense  that,  "in  order  to  be  indictable  at 
common  law,  it  should  be  habitual,  and 
combine  the  lurking  about  dwelling  houses  and 
other  places  where  persons  meet  for  private 
discourse,  secretly  listening  to  what  is  said, 
and  then  tattling  it  abroad."  The  indict- 
ment before  us  is  defective,  in  that  it  fails 
to  charge  that  the  conduct  described  was 
habitual,  or  facts  from  which  such  habit 
could  be  inferred,  and  also  fails  to  allege  that 
it  was  repeated  in  the  hearing  of  divers  per- 
sons. Mr.  Bishop,  In  his  new  Criminal 
Law,  describes  the  offense  as  a  common  nuis- 
sance  in  hanging  about  the  dwelling  house 
of  another,  hearing  tattle,  and  repeating 
it,  to  the  disquiet  of  the  neighborhood.  This 
author,  in  his  new  Criminal  Procedure, 
suggests  the  form  of  a  bill  in  terms  as  fol- 
lows: "That  A.,  late  of.  etc.,  and  on  each 
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and  every  day  thence  continually  until  the 
day  of  the  finding  of  this  indictment,  was 
and  is  a  common  eavesdropper,  and  there 
continually,  and  on  each  and  all  of  the  days 
and  times,  did  listen  about  the  houses  and 
under  the  windows  and  eaves  of  the  houses 
of  the  people  there  dwelling,  hearing  tattle, 
and  repeating  it  in  the  hearing  of  all  per- 
sons, to  the  common  nuisance,  etc.,  and 
against  the  peace,  etc."  In  commenting  on 
the  proof  required  for  conviction,  he  says  it 
may  be  desirable,  and  is,  perhaps,  legally 
necessary,  to  prove  at  least  three  Instances 
of  offending,  from  which,  and  from  the  more 
general  evidence,  the  Jury  will  Infer  the 
habit  of  eavesdropping,  wherein  probably 
Is  the  gist  of  the  offense. 
There  Is  no  error. 


(l»  K.  0.  297) 

WALLACE  V.  Mcpherson  et  ai. 

(Supreme  Court  of  North  Carolina.    Oct.  17» 
1905.) 

Abatement  and  REviVAii— Death  of  Pabtt 
—Penalties— Actions  to  Recoveb. 
Code,  §  188,  provides  that  no  action  shall 
abate  by  the  death  of  a  party  if  the  cause  of 
action  survive,  and  in  case  of  death,  except  in 
suits  for  penalties,  the  court,  on  motion  at  any 
time  within  a  year,  may  allow  the  action  to  be 
continued  bv  or  against  decedent's  representa- 
tive, etc.  Held  that,  where  a  register  of  deeds 
died  pending  an  action  to  recover  a  penalty 
against  him  and  his  bondsman  for  issuing  a 
marriage  license  in  violation  of  Code,  S§  1814- 
1816,  the  court  had  no  jurisdiction  to  continue 
the  cause,  either  against  his  personal  representa- 
tive or  surety,  whether  plaintiff  was  entitled  to 
bring  a  new  action,  as  provided  by  sections 
1490,  1491  or  not 

[Ed.  Note. — ^Por  cases  in  point,  see  vol,  1, 
Cent.  Dig.  Abatement  and  Revival,  S  286.] 

Appeal  from  Superior  Court,  Cumberland 
County;  Ferguson,  Judge. 

Action  by  the  state,  on  relation  of  J.  M. 
Wallace,  against  J.  A.  McPherson  and  anoth- 
er, to  recover  a  penalty  for  issuing  a  mar- 
riage license  in  violation  of  Code,  S§  1814- 
1816.  During  the  pendency  of  the  action  de- 
fendant McPherson  died,  and  at  the  next 
succeeding  term,  his  death  being  suggested, 
the  court  adjudged  that  the  action  abate, 
from  which  order  plaintiff  appeals.  Affirm- 
ed. 

T.  H.  Sutton,  for  appellant  Rose  &  Rose, 
for  appellee. 

CONNOR,  J.  The  only  question  present- 
ed by  this  appeal  is  whether,  by  virtue  of 
section  188  of  the  Code,  the  action,  being 
for  a  penalty,  abates.  The  language  of  the 
section  is  plain:  "No  action  shall  abate  by 
the  death,  marriage  or  other  disability  of  a 
party,  or  by  transfer  of  any  Interest  therein, 
if  the  cause  of  action  continue  or  survive. 
In  case  of  death,  except  in  suits  for  penal- 
ties, and  for  damages  merely  vindictive, 
♦  ♦  •  the  court  on  motion  at  any  time  with- 
in one  year    ^    ^    ^    may  allow  the  action 
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to  be  continued  by  or  against  his  representa- 
tive," etc.  If  this  section  stood  alone,  there 
would  be  no  question  in  respect  to  Its  con- 
struction. The  court  has  no  power  In  actions 
for  penalties  to  make  the  personal  repre- 
sentative of  a  deceased  defendant  a  party, 
and  In  this  condition  of  the  record  the  action 
must  abate.  Such  was  the  rule  under  com- 
mon-law procedure  and  Rev.  CJode,  c.  1,  §  1, 
which  prevailed  prior  to  the  adoption  of  the 
Ck)de.  Mason  v.  Ballew,  35  N.  0.  483;  Flte 
V.  Lander,  62  N.  C.  247. 

The  plalntitf  insists  that  by  virtue  of  sec- 
tions 1490,  1491,  the  right  of  action  survives, 
and  that,  notwithstanding  the  language  of 
section  188,  the  court  should  have  made  the 
administrator  a  party  defendant.  There  does 
appear  to  be  some  conflict  in  the  two  sec- 
tions. However  this  may  be,  the  language 
of  section  188  is  conclusive  upon  the  power 
of  the  court  to  make  the  personal  representa- 
tive a  party.  Whatever  may  be  the  right 
of  the  plaintiff  to  bring  a  new  action  under 
the  provisions  of  sections  1490, 1491,  the  pres- 
ent action  must  abate  by  the  express  lan- 
guage of  section  188.  This  disposes  of  the 
right  to  prosecute  this  action  against  the 
surety.    Fite   v.    Lander,    supra. 

The  Judgment  must  be  affirmed* 


(189  N.  C.  79) 
DAYVIS  V.   WESTERN  UNION  TELE- 
GRAPH CO. 
(Supreme  Ck>urt  of  North  Carolina.    Sept  26» 
1905.) 

1.  Telegraph  Companies— Failure  to  De- 
liver Telegram  —  Negligence  —  Mental 
Anguish. 

The  addressee  of  a  telegram,  in  case  of  a 
wrongful  failure  to  deliver,  may  recover  for 
mental  anguish,  independent  of  any  bodily  or 
substantial  pecuniary  injury,  where  the  message 
is  for  his  benefit  or  concerns  his  domestic  or 
social  interests. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Telegraphs  and  Telephones,  SS  69, 
70.]      . 

2.  Same— Notice— Evidence. 

Where,  in  an  action  for  failure  to  deliver 
a  telegram,  plaintiff's  wife  testified  that,  on 
her  missing  a  certain  train  on  which  she  was 
expected  to  arrive  by  her  husband,  she  wrote 
out  a  message  to  him  and  informed  the  operator 
that  she  and  her  two  children,  who  were  ill, 
had  missed  their  train,  and  that  her  husband 
was  to  meet  her  and  would  be  worried  unless 
he  got  the  message,  etc.,  such  evidence  suflScient- 
ly  showed  notice  to  the  telegraph  company 
that,  if  the  message  was  not  delivered  and  the 
husband  was  thereby  left  in  ignorance  of  the 
whereabouts  and  condition  of  his  wife  and 
children,  it  might  result  in  actionable  suffering 
and  mental  anguish. 
8.  Same—Suffering  Wife  and  Children. 

In  an  action  by  a  husband  to  recover  dama- 
ges for  mental  anguish  as  to  the  whereabouts 
and  condition  of  his  wife  and  children,  result- 
ing from  a  telegraph  company's  failure  to  de- 
liver a  message,  no  recovery  could  be  had  for 
the  actual  privation  and  suffering  of  the  wife 
and  her  children. 
L  Same--Curing  Error. 

In  an  action  by  a  husband  for  mental 
anguish  caused  by  defendant's  failure  to  deliver 
a  telegram,  an  instruf*tion  that  the  jury  should 


Aot  consider  any  suffering  or  anxiety  which  tlis 
wife  or  children  sustained,  or  the  plaintiff's 
anxiety  because  they  were  ill  at  the  time  and 
had  no  money  with  them,  cured  the  erroneous 
admission  of  evidence  concerning  their  priva- 
tions, though  the  court  also  charged  that  such 
instructions  were  based  on  the  idea  of  the 
suffering  of  the  wife  and  the  children,  and  that 
the  jury  was  limited  to  a  consideration  of  the 
husband  and  his  sufferings  and  mental  anxiety. 
Brown  and  Connor.  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Beaufort 
County;  Long,  Judge. 

Action  by  J.  L.  Dayvis  against  the  West- 
em  Union  Telegraph  Company.  From  a 
judgment   for    plaintiff,    defendant   appeala 

'  Affirmed. 
1 

•  There  was  testimony  to  the  effect  that  on 
I  the  morning  of  June  26,  1904,  plaintiflTs  wife 
!  left  Durham,  N.  C,  to  go  to  Washington,  N. 
I  C,  to  which  place  her  husband  had  recently 
I  moyed  his  residence;  that  in  the  regular 
I  course  of  travel  Mrs..  Dayvis  would  have 
reached  Washington  on  the  afternoon  of  the 
26th,  at  about  6  o'clock;  that  she  and  two 
children  who  accompanied  her  were  all  sick, 
and  she  had  v^ritten  to  the  plaintifT,  her  hus- 
band, on  Friday  before  leaving  Durham  on 
Sunday;  that  the  plaintiff  had  sent  his  wife 
enough  money  to  defray  her  expenses  from 
Durham  to  Washington,  via  Selma  and  Rocky 
Mount;  that  at  Rocky  Mount,  by  misdirec- 
tion of  a  railroad  station  employ^,  she  and 
her  children  were  put  on  the  train  going  to 
Weldon,  where  they  arrived  about  6  p.  m. 
and  were  unable  to  go  on  to  Washington  till 
the  afternoon  of  the  following  day,  June 
27th;  that  the  plaintiff,  who  was  expecting 
his  wife  and  children  on  the  afternoon  train 
on  June  26th,  had  gone  up  on  the  morning 
train  to  meet  them  and  had  boarded  the  re- 
turning train  in  the  afternoon,  expecting  to 
meet  them  at  a  station  called  Pactolus ;  that 
he  inquired  for  them  and  could  get  no  In- 
formation; that  he  looked  through  the  train 
and  found  their  trunk  checked  through  from 
Durham  to  Washington;  that  immediately 
on  arriving  at  Washington  he  went  to  his 
hotel  and  inquired  for  a  telegram,  and  none 
had  been  received;  that  he  then  went  to  the 
telegraph  office  and  it  was  closed;  that  this 
was  about  6 -.30;  that  the  train  had  arrived 
on  time  at  about  6:20;  that  he  endeavored  to 
get  a  telephone  communication  with  his  wife 
and  children,  but  failed,  and  could  hear  noth- 
ing from  them  until  their  arrival  on  the  train 
of  the  afternoon  of  the  27th,  as  stated;  that 
he  was  aware  they  were  sick  and  had  only 
money  enough  to  pay  their  way  to  Washing- 
ton, and  he  suffered  great  distress  and  men- 
tal anguish  by  reason  of  his  uncertainty  as 
to  their  whereabouts,  etc.;  that  the  plaintiff 
had  been  a  resident  in  Washington  about  one 
month,  was  at  the  Hotel  Pamlico,  and  had 
received  telegraphic  messages  at  that  place 
during  his  stay.  Mrs.  Dayvis  testified :  That, 
when  she  arrived  at  Weldon  with  her  chil- 
dren at  5  p.  m.  June  20th,  she  wont  to  the 
office  of  defendant  company  and  wrote  t 
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message  to  her  husband  on  one  of  its  blanks 
as  follows:  "J.  L.  Dayyis,  Washington,  N.  0. 
Got  left.  Be  there  at  7:30  o'clock  tomorrow. 
[Signed]  D/*  She  delivered  it  to  the  opera- 
tor. She  stated  that  she  told  the  operator 
that  she  had  been  thrown  over  in  Weldon, 
had  two  children  with  her  who  were  sick, 
her  husband  was  to  meet  her,  and  would  be 
worried  unless  he  got  the  message,  and  told 
him  to  be  sure  to  get  it  off  right  away,  and 
he  said  he  would;  that  she  came  back  in  an 
hour  and  a  half,  and  asked  the  operator  if 
he  had  sent  the  message,  and  he  said  he  got 
It  off  all  right;  that  the  message  was  never 
received  by  the  plaintiff.  The  operator  testi- 
fied that  the  message  was  given  him  by  Mrs. 
Day  vis  at  5:12  in  the  afternoon  of  the  26th, 
and  he  sent  it  on  not  long  after;  that,  not 
being  able  to  tell,  when  he  read  the  message, 
whether  it  was  signed  "D."  or  "W.,"  he  car- 
ried the  same  to  the  hotel  where  she  was, 
and  asked  about  it,  and  was  told  the  letter 
was  "D.";  that  she  did  not  tell  him  who  J. 
Li.  Dayvis  was,  nor  what  her  name  was,  nor 
that  she  and  her  children  were  sick,  nor  that 
her  husband  would  meet  her  and  be  worried 
if  he  did  not  receive  the  message;  that  all 
she  said  was  that  she  had  got  on  the  wrong 
train  at  Rocky  Mount,  and  she  asked  the  wit- 
ness to  get  the  message  off  promptly;  that 
she  came  back  about  6  o'clock,  or  later,  and 
asked  if  the  message  had  been  sent  and 
heard  from;  that  he  replied,  "Sent  but  not 
heard  from."  Under  the  charge  of  the  court 
there  was  a  verdict  and  Judgment  for  the 
plaintiff,  and  the  defendant  excepted  and 
appealed. 

F.  H.  Busbee  &  Son,  Small  &  McLean,  and 
Murray  Allen,  for  appellant.  J.  D.  Grimes 
and  W.  B.  Rodman,  for  appellee. 

HOKE,  J.  (after  stating  the  case).  At 
the  close  of  the  plaintiff's  testimony,  and 
again  at  the  close  of  the  entire  testimony, 
there  was  a  motion  to  nonsuit  by  the  defend- 
ant, and  exception  duly  taken.  The  deci- 
sions of  this  court  have  established  the  prin- 
ciple that  the  addressee  of  a  telegram,  where 
there  has  been  a  wrongful  failure  to  deliver 
or  negligent  error  In  transmitting  the  mes- 
sage, may  under  certain  circumstances  re- 
cover compensatory  damages  for  mental  an- 
guish, where  the  message  is  for  his  benefit 
or  concerns  his  domestic  or  social  interests; 
and  this,  independent  of  any  bodily  or  substan* 
tlal  pecuniary  injury.  Young  v.  Telegraph  Co., 
107  N.  O.  370, 11  S.  B.  1044, 9  Ia  R.  A.  669,  22 
Am.  St.  Rep  883;  Sherrill  v.  Telegraph  Co.,  109 
N.  0. 527, 14  S.  B.  94;  Kennon  v.  Telegraph  CJo., 
123  N.  O.  232,  35  S.  B.  468;  Wadsworth  v. 
Telegraph  Oo.,  86  Tenn.  695,  8  S.  W.  574,  6 
Am.  St.  Rep.  864.  If  mental  anguish  is 
shown  to  exist,  it  is  not  required  for  a  re- 
covery that  the  claimant  should  be  a  very 
near  relative.  Brlght's  Case,  132  N.  C.  317, 
43  S.  E.  841;  Hunter's  Case,  l5«  N.  0.  458. 
47  S.  E.  745.    Nor  is  it  necessary  that  the 


telegram  should  contain  a  message  concern- 
ing sickness  or  death.  Green's  Case,  136  N. 
C.  489,  506,  49  S.  B.  165,  67  L.  R.  A.  985,  103 
AnL  St.  Rep.  955.  It  is  ^necessary,  however, 
that  the  grievance  complained  of  should 
amount  to  a  high  degree  of  mental  suffering, 
within  the  natural  and  correct  definition  of 
mental  anguish,  and  not  consist  simply  of 
annoyance  or  disappointment  and  regret 
Hancock's  Case,  137  N.  C.  497,  49  S.  B.  952, 
The  decisions  further  hold  that,  before  a  re- 
covery can  be  had  on  that  account,  the  de- 
fendant company  must  be  notified  that  men- 
tal anguish  will  naturally  and  reasonably  fol- 
low as  a  result  of  its  misconduct,  either  from 
the  character  and  contents  of  the  message 
itself,  or  from  facts  within  its  knowledge 
or  brought  to  its  attention  at  the  time  of  ac- 
cepting the  message  for  transmission,  or 
certainly  in  time  to  have  enabled  it  to  avoid 
the  consequence  complained  of  by  due  care 
and  diligence.  Kennon's  Case,  supra;  Will- 
iams' Case,  136  N.  C.  87,  48  S.  E.  559;  Green's 
Case,  136  N.  C.  489,  49  S.  E.  165,  67  L.  R  A. 
985,  103  Am.  St.  Rep.  955;  Cranford's  Case, 
138  N.  C.  162,  50  S.  E.  585.  The  judge  told 
the  jury  that  such  notice  must  be  brought 
home  to  the  defendant,  and  under  his  charge 
the  Jury  have  necessarily  decided  that  the 
plaintiff's  version  as  to  what  took  place,  at 
.the  time  the  telegram  was  handed  to  the 
defendant's  agent,  was  the  true  one. 

Applying  these  principles  to  the  facts  of 
the  case  before  us,  the  plaintiff  has  made  out 
a  cause  of  action.  The  testimony  of  Mrs. 
Dayvis  on  that  point  was  as  follows:  **When 
I  got  to  Rocky  Mount  I  went  to  Weldon.  I 
got  to  Rocky  Mount  about  2  p.  m.  I  got  to 
Weldon  about  5  p.  m.,  registered  at  the  hotel, 
went  to  the  telegraph  office  [Identifies  the 
message  written  out],  gave  it  to  the  operator, 
told  him  I  had  been  thrown  over  in  Wel- 
don, had  two  children  with  me,  they  were 
sick,  my  husband  was  to  meet  me,  and  would 
be  worried  unless  he  got  the  message.  I 
told  him  to  be  sure  and  get  it  off  right  away, 
and  he  said  he  would.  (The  defendant  in 
apt  time  objected  to  all  the  conversation 
with  the  defendant's  agent  Objection  over- 
ruled, and  defendant  excepted.)  I  came 
back  in  an  hour  and  a  half,  and  asked  the 
agent  if  he  had  heard  anything  from  the 
message,  and  he  said  he  had  not  yet;  and  I 
asked  him  if  he  had  sent  it  off,  and  he  said 
he  got  it  off  all  right."  The  court  is  of  opin- 
ion that  here  was  ample  testimony  to  notify 
the  defendant  that,  if  the  message  was  not 
delivered  and  the  husband  was  thereby  left 
in  ignorance  of  the  whereabouts  and  condi- 
tion of  his  wife  and  children,  it  would  be  to 
him  a  matter  of  grave  concern,  and  might 
well  result  in  actionable  suffering  and  men- 
tal anguish.  There  was  no  error  in  overrul- 
ing the  defendant's  motion  to  nonsuit. 

In  some  of  the  cases  on  the  subject  of 
mental  anguish,  there  is  a  strong  intimation 
that  the  action  should  be  in  tort,  as  involving 
a  breach  of  public  duty,  and  there  is  high 
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authority  to  the  effect  that  only  In  this 
character  of  action  can  a  suit  be  sustained 
by  the  addressee  of  a  message.  In  award- 
ing the  damages  to  be  recovered,  however, 
where  the  right  to  damage  has  been  estab- 
lished, the  decisions  of  this  court  have  thus 
far  uniformly  applied  the  law  governing 
cases  for  breach  of  contract,  and  this  course 
seems  very  generally  to  have  obtained.  27 
Am.  &  Eng.  Enc,  (2d  Ed.)  1059;  Thompson 
on  Law  Elec.  §  886.  In  the  examination  of 
Mrs.  Dayvis,  witness  for  plaintiff,  she  was 
asked  by  the  plaintiff's  counsel  if  she  and 
her  children  had  anything  to  eat  in  Weldon, 
the  day  they  were  there,  and  the  witness 
replied:  "Only  a  few  cakes,  and  a  couple 
of  coca  colas."  The  witness  was  then  asked 
why,  and  she  replied,  "Because  they  had  no 
money."  This  evidence  was  admitted  over 
the  objection  by  defendant,  and  the  defend- 
ant excepted.  This  is  an  action  by  Mr. 
Dayvis  to  recover  damage  for  mental  an- 
guish, by  reason  of  his  Just  alarm  from  be- 
ing left  uninformed  as  to  the  placing  and 
condition  of  his  wife  and  children.  The 
actual  privation  and  suffering  of  Mrs.  Dayvis 
and  her  children  are  not  pertinent  to  the 
Inquiry.  The  testimony.  If  competent  at 
all,  could  only  have  been  so  held  as  corrol>- 
orative  evidence,  and  under  the  circum- 
stances of  the  case  the  court  inclines  to  the 
opinion  that  the  admission  of  the  testimony 
would  be  reversible  error,  but  for  the  fact 
that,  in  the  charge,  the  court  entirely  with- 
drew it  from  the  consideration  of  the  Jury. 
In  response  to  prayers  for  instruction  pre- 
ferred by  the  defendant's  counsel,  the  Judge 
instructed  the  Jury  as  follows:  "I  have 
been  requested  by  counsel  for  defendant  to 
Instruct  you  that  you  should  not  consider 
any  suffering  or  anxiety  which  the  plaintiff's 
wife  or  children  suffered  by  reason  of  taking 
the  wrong  car  to  reach  Rocky  Mount  and 
having  to  stop  at  Weldon,  or  being  ill  during 
the  time,  or  having  no  money  with  them. 
I  give  you  that  instruction.  The  defendant 
i^lso  asked  me  to  instruct  you  that  the 
Jury  should  not  consider  any  evidence  with 
reference  to  the  plaintiffs  anxiety,  caused  by 
the  mental  or  physical  suffering  of  his  wife 
or  children,  due  to  the  fact  that  they  were 
unwell  and  without  means  to  support  them. 
The  court  gives  you  that  instruction."  The 
defendant  concedes  that  this  part  of  the 
charge  would  amount  to  a  withdrawal  of  the 
objectionable  testimony  if  it  stood  alone, 
but  contends  that  it  was  in  effect  again 
submitted  by  reason  of  the  following  addi- 
tion to  the  charge:  "You  will  note  that 
these  last  two  Instructions  relate  to  recovery 
based  upon  the  idea  of  the  suffering  of  the 
wife  or  of  the  children,  or  of  their  anxiety 
and  trouble  that  they  may  have  had  at 
Weldon.  You  will  understand  that  this  ac- 
tion is  not  brought  by  the  wife  nor  by  the 
children.  It  is  brought  by  the  husband,  and 
therefore  you  are  limited  in  this  case  to  a 
consideration  of  the  husband  and  his  suffer- 


ing and  mental  anxiety  by  reason  of  these- 
circumstances."  The  court  does  not  tlilnk 
that  these  concluding  words  of  the  Judge 
should  receive  the  interpretation  and  effect 
insisted  on  by  the  defendant  The  Judge 
had  Just,  in  express  terms  and  in  response 
to  a  special  request,  told  the  Jury  that  neither 
the  privations  of  Mrs.  Dayvis  at  Weldon 
nor  her  husband's  mental  anxiety  by  reason 
of  such  suffering  should  be  considered  by 
them,  and  when  he  added,  "only  the  mental 
anxiety  of  the  husband  by  reason  of  these 
circumstances,"  by  fair  Interpretation,  we 
think  this  could  only  mean  such  drcom- 
stances  as  under  his  charge  should  be  held 
pertinent,  and  no  doubt  the  Jury  so  under- 
stood it 

The  court  is  referred  by  the  defendant  to 
Sparkman's  Case,  130  N.  a  447,  41  S.  K  881, 
as  authority  for  the  position  that  no  recovery 
at  all  can  be  had  In  the  case  now  being  con- 
sidered. In  that  case,  J.  B.  Sparkman  at 
Durham,  N.  C.  at  2:10  o'clock  p.  m.,  March 
11,  1904,  received  a  message  from  one  S. 
Johnston,  Little  Rock,  Ark.,  that  his  brother, 
E.  Sparkman,  had  died  at  Little  Rock,  Ark., 
on  the  day  before.  About  two  hours  later 
J.  B.  Sparkman  sent  or  left  a  message  with 
the  company  addressed  to  S.  Johnston,  Little 
Rock,  Ark.,  as  follows:  "Shall  we  look  for 
him?  What  are  you  going  to  do?  [Signed] 
J.  B.  Sparkman."  The  message  was  never 
delivered  to  Johnston,  and,  on  action  brought 
for  mental  anguish.  Judgment  was  given  for 
the  defendant  There  is  no  doubt  that  this 
case  is  well  decided,  and  for  the  reason  given 
by  the  court  that  there  was  nothing  In  the 
language  of  the  telegram,  nor  In  anything 
brought  to  the  attention  of  the  company, 
leading  It  to  believe  that  mental  anguish 
would  result  by  reason  of  the  failure  to 
deliver  the  message.  "Surely,"  said  the 
court  "the  distance  between  Durham  and 
Little  Rock,  in  connection  with  the  brother's 
death  the  day  before  the  telegram  was  de- 
livered to  the  defendant,  would  preclude 
any  idea  that  there  was  a  desire  or  purpose 
on  the  part  of  the  plaintiff  to  go  to  Little 
Rock  to  attend  the  funeral  services."  As  a 
matter  of  fact,  the  case  does  not  even  dis- 
close whether  Johnston  would  have  replied 
to  the  message  if  It  had  been  received  by  him. 
The  opinion,  however,  goes  on  to  say  that 
"the  rule  is  well  settled  in  Akard's  Case 
(Tex.  Civ.  App.)  44  S.  W.  538,  and  we  adopt 
it  It  is  that  a  telegraph  company  is  not  to 
be  held  liable  in  compensatory  damages  for 
its  failure  to  forward  and  deliver  a  message 
intended  to  relieve  mental  anxiety  In  the 
mind  of  the  sender."  Akard's  Case  refers 
for  authority  to  Rowell's  Case,  75  Tex.  26, 
12  S.  W.  534,  and  of  this  authority  the  opin- 
ion In  Sparkman's  Case  further  says  that 
"Rowell's  Case  seems  to  be  a  leading  case. 
The  headnote  is  'Anxiety  caused  by  the  fail- 
ure of  a  telegraph  company  to  deliver  a 
message  conveying  information  of  the  im- 
proved condition  of  a  sick  relative  furnishes 
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no  ground  for  recovery  against  the  company 
for  its  negligence.' "  Rowell's  Case  was  one 
where  the  plaintiff,  J.  H.  Rowell,  had  re- 
ceived a  message  saying  that  his  wife's 
mother  "was  worse,  dangerously  sick."  He 
sent  a  message  of  inquiry :  "How  is  mother? 
If  no  better,  Josie  comes  to-night  Answer 
at  my  expense."  A  reply  was  forwarded  to 
him:  "Mother  some  better.  Doctor  says 
not  dangerous."  The  last  message  the  com- 
pany failed  to  deliver,  and,  on  action  brought, 
the  court  held,  as  stated,  that  the  plaintiff 
could  not  recover.  In  the  opinion  the  court 
declares  as  follows:  "We  are  of  opinion 
that  the  demurrer  was  properly  sustained. 
The  damage  here  complained  of  was  the 
mere  continued  anxiety  caused  by  the  failure 
promptly  to  deliver  the  message.  Some  kind 
of  unpleasant  emotion  on  the  mind  of  the 
injured  party  is  probably  the  result  of  a 
breach  of  contract  in  most  cases,  but  the 
cases  are  rare  in  which  such  emotion  can 
be  held  an  element  of  damage  resulting  from 
the  breach.  For  injury  to  the  feelings  in 
such  case  the  courts  cannot  give  redress. 
Any  other  rule  would  result  in  intolerable 
litigation.  We  regard  this  case  as  differing 
In  principle  from  that  of  Stuart  v.  TeL  Co., 
66  Tex.  580,  18  S.  W.  351,  59  Am.  Rep.  623, 
in  which  damage  for  mental  suffering  has 
been  allowed."  This  is  the  length  and 
strength  of  the  opinion  in  Rowell's  Case.  It 
would  seem  to  be  an  arbitrary  limitation 
on  the  doctrine  we  are  considering,  not  con- 
sistent with  former  decisions  in  the  same 
jurisdiction,  and  the  reasoning  is  far  from 
satisfactory. 

If  a  breach  of  contract,  involving  also  a 
breach  of  public  duty,  by  reason  of  which  a 
telegraph  company  fails  to  relieve  an  op- 
pressive and  harrowing  anxiety  about  the 
serious  illness  of  a  dear  relative  or  the  re- 
sult of  a  dangerous  and  threatening  sur- 
gical operation,  cannot  be  made  the  subject- 
matter  of  recovery  in  actions  of  this  charac- 
ter, the  doctrine  should  be  abandoned.  It 
is  not  a  correct  premise  to  characterize  such 
a  grief  or  anxiety  as  "some  kind  of  unpleasant 
emotion  in  the  mind  of  an  injured  party,  inci- 
dent to  a  breach  of  contract  in  most  cases." 
Nor  is  the  conclusion  convincing:  "For  in- 
jury to  feelings  in  such  cases  the  courts 
can  give  no  redress.  Any  other  rule  would 
result  in  intolerable  litigation."  The  limi- 
tation laid  down  in  Rowell's  Case  has  been 
criticised  by  a  recent  writer,  and  held  to 
be  inconsistent  with  other  decisions  on  this 
subject  8  Sutherland,  Dam.  §  975.  And 
like  comment  is  made  in  Connelly  v.  Tele- 
graph Co.,  100  Va.  51,  40  S.  E.  618,  56  L.  R. 
A.  063,  93  Am.  St  Rep.  919.  The  court  does 
not  think  the  principle  laid  down  in  Rowell's 
Case  is  a  sound  one,  and  the  opinion  in 
Sparkman'8  Case,  in  so  far  as  it  adopts 
such  principle,  is  not  approved.  There  is 
some  question  if  Sparkman's  Case  applies  to 
the  one  we  are  now  considering  in  any  way. 
This  message  was  sent  to  prevent  anxiety  in 


the  plaintiff's  mind,  and,  but  for  the  defend- 
ant's   default,  would    have    filled  its    mis- 
sion, except,  perhaps,  for  an  hour  and  a  half  ■ 
while  the  plaintiff  was  up  the  road  in  the 
expectation  of  meeting  his  wife. 

There  is  no  reversible  error,  and  the  judg- 
ment is  affirmed. 

BROWN,  J.  (dissenting).  I  am  unable  to 
agree  with  my  Brethren  in  the  disposition 
made  of  this  case.  I  am  of  opinion,  first, 
that  the  motion  to  nonsuit  should  have  been 
allowed,  and,  second,  that  there  was  error 
committed  and  a  new  trial  should  be  award- 
ed. 

1.  The  facts  taken  in  any  light  do  not  show 
a  case  where  a  recovery  for  mental  anguish 
should  be  allowed.  The  right  to  recover 
damages  for  mental  anguish,  not  growing 
out  of  physical  injury,  is  the  settled  law  of 
this  state,  although  the  wisdom  of  permitting 
such  recovery  is  denied  by  some  of  the  ablest 
courts  in  the  country.  No  one  has  ever  con- 
tended that  the  damages  are  punitive  in 
character.  They  are  purely  compensatory 
and  are  allowed  for  acute  mental  suffer- 
ing. Anguish  is  defined  to  be  "intense  pain 
of  body  or  mind,"  and  is  derived  from  an- 
guis,  a  snake,  referring  to  the  writhing 
or  twisting  of  the  animal  body.  Hancock's 
Case,  137  N.  C.  501.  49  S.  B.  952.  We 
find  no  case  where  such  damages  are  allowed 
for  mere  disappointment.  This  view  of 
what  constitutes  that  degree  of  mental  suf- 
fering for  which  actual  or  compensatory 
damages  may  be  had  is  indorsed  by  this 
court  in  Hancock's  Case  and  also  in  Hunter's 
Case,  135  N.  O.  459,  47  S.B.  745.  The  opin- 
ion in  Hunter's  Case  was  written  by  Jus- 
tice Douglas,  who  cannot  be  said  to  have 
unduly  favored  the  telegraph  companies. 
The  facts  in  this  case,  with  which  the  de- 
fendant is  connected,  disclose  nothing  that 
should  cause  any  feeling  at  all  approximat- 
ing anguish  in  the  mind  of  a  man  of  ordi- 
nary courage  and  self  possession.  Doubt- 
.less  the  chief  anxiety  of  the  plaintiff  arose 
from  the  fact  that  he  had  been  guilty  of 
such  gross  negligence  as  to  supply  his.  wife 
with  only  money  enough  to  purchase  a  tick- 
et from  Durham  to  Washington,  with  noth- 
ing to  buy  bread  with  in  case  of  an  acci-. 
dent  When  the  plaintiff  discovered  at  Pac- 
tolus  that  his  wife  and  children  were  not  on 
the  train,  common  experience  should  have 
taught  him  that  they  bad  missed  connection, 
and  that  there  were  no  reasonable  grounds 
for  serious  apprehension.  Knowing  that  his 
wife  was  penniless,  he  naturally  became 
alarmed.  But  that  was  his  own  fault  Had 
he  supplied  her  with  funds  there  would 
have  been  no  occasion  for  great*anxlety,  much 
less  anguish.  There  is  nothing  on  the  face 
of  the  message  to  put  the  defendant  on  notice 
that  mental  anguish  might  ensue  if  it  was 
not  promptly  delivered,  and  what  Mrs.  Day- 
vis  said  to  the  operator  at  Weldon  was  no\ 
sufficient   for   that  purpose.    The   "soiemu 
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issues  of  life  and  death**  were  not  Involved, 
nor  serious  illnes3,  nor  any  of  the  usual 
circumstances  disclosed,  which  indicated  that 
great  mental  suffering  might  be  caused  by 
delay  in  its  delivery.  Mrs.  Dayvis  testified 
that  she  took  the  wrong  train  at  Rocky 
Mount  and  went  on  to  Weldon,  and  there 
filed  the  telegram  set  out  in  the  record.  She 
states:  "I  told  the  operator  I  had  been 
thrown  over  at  Weldon,  had  two  children 
with  me.  They  were  sick.  My  husband 
was  to  meet  me  and  would  be  worried  unless 
he  got  the  message."  There  is  nothing  here 
to  put  any  one  on  notice  that  what  this  court 
has  defined  mental  anguish  to  be  would  prob- 
ably result  from  a  failure  to  deliver  the 
message.  The  conclusion  of  Mrs.  Dayvis 
that  her  husband  would  be  worried  is  im- 
material. Worry  is  not  sufficient  to  justi- 
fy a  recovery.  From  the  message  and  dis- 
closure of  Mrs.  Dayvis,  the  defendant  could 
draw  only  natural  and  reasonable  inferences, 
which  inferences  would  be  that  an  ordi- 
narily robust  husband  with  ordinary  self- 
control  is  waiting  for  his  wife  and  children, 
and  if  he  fails  to  meet  them,  he  will  take  a 
common  sense  view  of  the  matter  and  con- 
clude that  they  are  delayed  somewhere  en- 
route,  as  is  often  the  case.  The  company 
cannot  foresee  the  result  of  its  negligence 
due  to  facts  not  brought  to  its  attention. 
It  was  not  disclosed  to  the  company,  nor  is 
it  shown  that  the  company  was  aware  of  the 
fact,  that  Dayvis  knew  his  children  were 
sick  or  that  his  wife  was  without  money; 
and  these  facts  are  stated  by  the  plaintiff 
to  be  the  real  ground  of  his  suffering.  On 
cross-examination  he  said  he  knew  his  wife 
would  be  uncomfortable;  that  he  did  not 
want  his  children  suffering,  because  he  knew 
they  were  sick ;  that  he  was  worried  because 
they  did  not  come,  and  because  they  did  not 
have  money  enough  to  pay  their  expenses. 
Of  these  causes  of  his  suffering,  only  one 
was  brought  to  the  attention  of  the  com- 
pany, that  is  because  his  wife  and  children 
did  not  come.  Gould  the  company  reason- 
ably assume  that  this  alone  would  likely 
cause  him  mental  anguish?  If  not,  then  his 
suffering  could  not  have  been  in  the  contem- 
plation of  the  parties,  and  the  plaintiff 
should  have  been  nonsuited.  On  redirect 
examination,  the  plaintiff  testified  that  his 
anxiety,  because  he  feared  his  wife  and 
children  might  be  inconvenienced  and  un- 
comfortable, was  the  chief  cause,  and  in  fact 
the  only  cause  of  his  suffering.  It  has  often 
been  held  that  distress,  because  of  the  dis- 
comfort of  another,  cannot  be  held  the  basis 
of  an  action  for  mental  anguish.  Tel.  Co.  v. 
Stratemeier  (Ind.  App.)  32  N.  E.  871 ;  Tel.  Co. 
V.  Cooper,  71  Tex.  507,  9  S.  W.  598,  1  L.  R.  A« 
728,  10  Am.  St.  Rep.  772.  Any  misappre- 
hension suffered  by  the  plaintiff  as  to  the 
meaning  of  the  failure  of  his  wife  and  chil- 
dren to  arrive  when  expected,  though  result- 
ing in  mental  anguish,  cannot  be  made  the 
tiaslB  of  a  recovery  of  damages.    Bowers  v. 


Tel.  Co.,  135  N.  C.  504,  47  S.  B.  597;  Mc- 
Allen  V.  Tel.  Co.,  70  Tex.  243,  7  S.  W.  715. 

2.  There  has  been  great  trouble  in  ascer- 
taining the  ground  on  which  telegraph 
companies  may  be  held  liable  to  the  ad- 
dressee of  a  telegram  not  a  party  to  the  con- 
tract Different  views  are  advanced  by 
courts  and  law  writers,  but  this  court  seems 
to  have  adopted  the  contract  theory.  That 
being  so,  there  must  be  some  reasonable 
measure  by  which  damages  can  be  awarded. 
Doubtless  having  this  in  view,  this  court, 
in  Sparkman's  Case,  adopted  the  rule  of  the 
Texas  Supreme  Court,  and  held  that:  "A 
telegraph  company  is  not  to  be  held  liable 
in  compensatory  damages  ifor  its  failure  to 
forward  or  deliver  a  message  intended  to 
relieve  mental  anxiety  then  existing  in  the 
mind  of  the  sender."  In  RowelFs  Case,  75 
Tex.  26,  12  S.  W.  534,  the  rule  is  applied  to 
the  sendee.  It  is  impossible  for  a  Jury  to 
measure  in  damages  the  extent  to  which 
the  sendee  may  be  injured  by  failure  to  re- 
lieve existing  anxiety,  for  which  the  com- 
pany cannot  be  held  liable.  The  Jury  can- 
not well  discriminate  and  distinguish  be- 
tween the  anguish  existing  and  that  which 
might  have  been  relieved.  In  this  case,  the 
plaintiff  was  already,  as  claimed,  suffering 
anguish.  He  ascertained  at  Pactolus  that 
his  wife  and  children  were  not  on  the  train. 
He  could  not  get  a  telegram  until  he  reach- 
ed Washington.  Had  he  received  the  tele- 
gram, what  would  he  have  learned?  Only 
where  they  were.  He  would  still  have  suf- 
fered all  the  distressing  anxiety  growing 
out  of  the  knowledge  that  his  family  were 
in  a  strange  town,  sick  and  penniless  ow* 
ing  to  his  own  improvidence.  How  can  a 
Jury  under  such  circumstances  measure  the 
mental  anguish  for  which  the  defendant 
may  be  liable,  and  distinguish  it  from  the 
existing,  as  well  as  continuing,  anxiety  for 
which  the  defendant  is  not  liable?  The 
Texas  court  is  advanced  in  its  views  on 
these  questions,  and,  having  adopted  its 
rule  in  Sparkman's  Case,  I  see  no  reason 
to  overrule  it 

3.  It  is  admitted  that  the  court  erred  io 
admitting  improper  testimony.  I  do  not 
think  the  court  below  corrected  its  error. 
A  careful  reading  of  the  attempted  correc- 
tion contained  in  the  charge  satisfies  me  that 
the  Jurors  were  permitted  still  to  consider 
the  mental  anguish  suffered  by  the  plaintiff, 
growing  out  of  a  knowledge  of  his  family's 
sick  and  penniless  condition.  This  was  well 
calculated  to  prejudice  the  defendant,  and 
doubtless  increased  the  damages,  which 
seem  to  be  more  than  ample  compensation 
for  such  anxiety,  as  a  reasonably  self-con- 
tained man  should  have  suffered  under  the 
circumstances  of  this  case,  omitting  thos« 
conditions  for  which  the  defendant  la  ad- 
mittedly not  responsible. 

CONNOR,  J.  (dissenting).  I  concur  In  the 
dissent  of  Mr.  Justice  BROWN.    I  prefer 


N.C.) 


DIXON  V.  JONEa 


903 


to  rest  my  dissent  upon  the  last  ground  as- 
signed In  his  opinion.  It  is  conceded  that 
there  was  reversible  error  in  the  admission 
of  testimony  In  regard  to  Mrs  Dayvis*  con- 
dition, etc.,  while  in  Weldon,  which  entitles 
the  defendant  to  a  new  trial;  bnt  for  the 
instruction  of  his  honor,  I  do  not  think  that 
the  Incompetent  testimony  which  was  preju- 
dicial to  the  defendant  was  withdrawn.  I 
concede  that,  if  incompetent  testimony  Is 
withdrawn,  the  error  in  its  admission  is 
cured.  Just  as  if  competent  testimony  is 
excluded  if  its  admission  could  in  no  point 
of  view  have  affected  the  verdict,  the  error 
is  harmless.  State  v.  White,  138  N.  O.  704, 
51  S.  E.  44.  With  all  deference,  I  do  not 
think  that  his  honor  withdrew  or  intended 
to  withdraw  thje  objectionable  testimony. 
He  expressly  Instructs  the  Jury  that  the^ 
are  limited  to  a  consideration  of  the  suffer- 
ings and  mental  anxiety  of  the  husband  ''un- 
der these  circumstances,"  concluding  with 
the  words  "and  therefore  my  instructions 
limit  you  to  such  recovery,  as  the  husbana 
should  recover,  and  not  as  to  the  wife."  I 
do  not  think  the  testimony  was  competent 
for  any  purpose.  It  was  prejudicial  on  the 
issue  directed  to  the  amount  of  damages  to 
be  awarded.  The  defendant  company  was 
not  responsible  for  the  failure  of  Mrs.  Day- 
vis  to  reach  Washington  on  the  26th  day  of 
June,  or  of  her  remaining  in  Weldon.  The 
misdirection  of  some  person  connected  with 
the  railroad  was  the  cause  of  her  mis- 
fortune. The  plaintlfiTs  state  of  mind  was 
caused  by  his  failure -to  meet  his  wife  on 
the  cars  at  Pactolus.  The  breach  of  duty 
by  the  defendant  did  not  cause  this  anxiety. 
The  purpose  of  the  virife  In  sending  the  tele- 
gram was  to  relieve  this  state  of  mind  on 
the  part  of  the  husband.  By  reason  of  the 
failure  to  deliver  the  telegram  the  state  of 
mind  continued,  the  mental  anxiety  was 
not  relieved.  A.  strikes  B.  a  blow  causing 
pain.  C,  a  physician,  is  called  In,  and  un- 
dertakes to  relieve  the  pain.  He  negligent- 
ly fails  to  perform  his  contract;  he  is  liable 
in  damages,  not  for  the  origin  of*  pain,  but 
for  the  negligent  failure  to  relieve  it  I 
concur  with  the  opinion  of  Mr.  Justice  Hoke 
that  the  principle  laid  down  In  Roweirs  and 
Akard's  Cases,  and  approved  in  Sparkman^s 
Case  is  not  sound.  I  am  unable  to  see  why 
a  breach  of  assumed  duty  to  perform  an 
act,  the  purpose  of  which  is  to  relieve  men- 
tal anguish,  does  not  confer  a  right  of  ac- 
tion upon  the  same  principle  that  a  similar 
breach  of  duty  causes  mental  anguish.  I 
wish  to  emphasize  the  necessity  on  the  part 
of  Judges  to  use  extreme  caution  in  defining 
to  Juries  the  range  within  which  they  are 
permitted  to  move  In  assessing  damages  in 
this  class  of  cases.  In  all  cases,  the  original 
or  primal  cause  of  the  suffering  must  be  dis- 
tinguished from  the  suffering  caused  by  the 
breach  of  duty  by  the  defendant  How  far, 
In  practice,  it  Is  possible  for  Juries  to  do  so 
must  cause  anxious  consideration  to  courts. 


The  entire  subject  Is  so  fraught  with  ob- 
scurity and  difficulty  that  one  may  well 
hesitate  to  enter  upon  its  consideration.  I 
note,  as  an  indication  of  the  progress  being 
made,  that  mental  anxiety  is  substituted  for 
mental  anguish.  This  case,  like  many 
others,  shows  gross  and  inexcusable  negli- 
gence for  which  the  law  should  give  both 
redress  and  impose  punishment 


(130  N.  C.  75) 
DIXON  V.  JONES. 
(Supreme  Court  of  North  Carolina.    Sept.  19, 
1905.) 

Deeds— Constbuotion—Descbiftion  . 

A  deed,  which  calls  for  "a  point  opposite 
the  canal  which  is  the  dividing  line  between 
Mrs.  R.'s  homestead  and  the  tract  hereby  con- 
veyed to  [grantee],  thence  the  course  of  said 
canal,  and  with  said  homestead  line  of  Mrs. 
R.  to"  a  creek  named,  covers  no  part  of  the 
homestead  of  Mrs.  R. ;  and  the  covenants  of 
warranty  in  the  deed  cannot  be  made  the  basis 
of  an  action  for  eviction  from  the  homestead 
conveyed  to  the  grantee  by  a  subsequent  deed. 

Appeal  from  Superior  Court,  Greene  Coun- 
ty; Councill,  Judge. 

Action  by  R  D.  S.  Dixon  against  J.  O.  W. 
Jones  to  recover  damages  for  breach  of 
covenants  of  warranty  contained  in  two 
deeds  executed  by  defendant  to  plaintiff. 
From  a  Judgment  granting  insufiScient  re- 
lief, plaintiff  appeals.    Afilrmed. 

Geo.  M.  Lindsay  and  L.  V.  Morrill,  for 
appellant  L.  I.  Moore  and  F.  A.  Woodard, 
for  appellee. 

BROWN,  J.  The  materia!  facts,  con- 
densed from  the  record  and  case  on  appeal, 
briefly  stated,  are  as  follows:  (1)  On  Au- 
gust 31,  1886,  the  defendant  executed  and 
delivered  to  the  plaintiff  a  deed  with  the 
usual  covenants  of  seisin,  quiet  enjoyment 
and  general  warranty,  by  which,  for  the 
consideration  of  $2,500,  paid  by  plaintiff, 
he  conveyed  to  plaintiff  a  tract  of  land 
In  Greene  county  described  as  follows: 
"Adjoining  the  lands  of  W.  H.  Edwards, 
Annie  S.  Rawls,  and  others,  bounded  as 
follows,  viz. :  Beginning,  at  FooPs  Bridge, 
on  the  north  side  of  Contentnea  creek,  and 
runs  with  the  Goldsboro  road  to  a  point 
opposite  the  canal,  which  is  the  dividing 
line  between  Mrs.  A.  S.  Rawls'  dower  or 
homestead  and  the  tract  hereby  conveyed 
to  the  said  Dixon;  then  the  course  of  said 
canal,  and  with  said  dower  or  homestead 
line  of  Mrs.  Annie  S.  Rawls  to  Contentnea 
creek;  then  up  the  various  courses  of  said 
creek  to  the  beginning — containing  225 
acres,  more  or  less.  (2)  On  January  1,  1805, 
the  defendant  executed  and  delivered  to  the 
plaintiff,  R.  D.  S.  Dixon,  and  his  wife, 
Frances  Dixon,  a  deed  with  the  usual  cove- 
nants of  seisin,  quiet  enjoyment,  and  gen- 
eral warranty,  by  which,  for  the  considera- 
tion of  $500  paid  by  plaintiff,  he  conveyed 
to  plaintiff  and  plaintiff's  wife  a  tract  of 
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land  in  Greene  county,  described  in  said 
deed  as  follows:  ''Adjoining  tlie  lands  of 
John  Harvey,  O.  F.  Worrell,  R,  D.  S.  Dixon, 
and  the  Cobb  heirs  and  others,  bounded  as 
follows:  Situated  on  the  south  side  of  the 
Goldsboro  and  OreeviUe  road,  and  in  the 
north  fork  of  Fort  Run  and  Contentnea 
creek,  and  lying  on  the  east  side  of  the 
Snow  Hill  and  Wilson  road,  and  bounded 
on  the  west  by  the  same,  and  on  the  south 
by  the  Fort  Run,  and  known  as  lands  con- 
veyed by  the  dower  or  life  estate  of  Mrs. 
Annie  S.  Rawls,  as  by  reference  to  record 
of  same  will  more  fully  appear,  containing 
by  estimation  222V^  acres,  more  or  less; 
the  same  being  the  tract  or  parcel  of  land 
conveyed  by  Marcellus  Edwards  to  Dr. 
Swift"  At  December  term,  1902,  W.  C. 
Swift  and  others  recovered  final  Judgment 
against  the  plaintifC,  Dixon,  for  all  of  the 
land  covered  by  the  above  deeds  which  had 
been  allotted  to  Annie  S.  Rawls  as  her  home- 
stead. Swift  V.  Dixon,  131  N.  a  42,  42  S. 
E.  45& 

In  his  complaint  the  plaintiff  practically 
sets  out  two  causes  of  action— one  for  the 
breach  of  the  covenants  contained  in  the 
deed  of  1886^  and  another  for  the  breach 
of  the  covenants  in  the  deed  of  1805.  The 
plaintiff  contends  that  the  lands,  from  which 
he  has  been  evicted,  embrace  all  the  lands 
described  in  both  deeds,  except  about  75 
acres,  which  he  claims  are  not  worth  over 
$500.  His  honor  gave  Judgment  for  the 
plaintiff,  upon  the  second  cause  of  action 
for  breach  of  the  covenants  in  the  deed  of 
1895,  for  all  that  the  plaintiff  under  the 
evidence  was  entitled  to  recover  for  breach 
of  those  covenants,  and  held  that  the  plain- 
tiff was  estopped  to  sue  on  the  covenant 
contained  in  the  deed  of  1886.  To  this 
last  ruling  relating  to  the  deed  of  1886,  the 
plaintiff  excepted.  In  the  view  we  take  of 
this  appeal,  it  is  unnecessary  to  discuss 
the  question  of  estoppel  so  fully  argued  by 
counsel.  We  are  of  opinion  that  the  deed 
of  1886  does  not  purport  to  convey  any  part 
of  the  land  included  in  the  Judgment  in 
Swift  V.  Dixon,  and  from  which  land  only 
the  plaintiff  has  been  legally  evicted.  That 
Judgment  embraces  none  of  the  Rawls  land, 
except  the  homestead  of  Annie  S.  Rawls, 
which  in  the  language  of  the  opinion  "had 
been  laid  off  and  located  by  metes  and 
bounds  before  the  sale  by  the  commission- 
er." The  deed  of  August  31,  1886,  calls  for 
"a  point  opposite  the  canal  which  is  the 
dividing  line  between  Mrs.  Annie  S.  Rawls* 
homestead  and  the  tract  hereby  conveyed 
to  the  said  Dixon,  thence  the  course  of 
said  canal,  and  with  said  homestead  line 
of  Mrs.  Rawls  to  Ck)ntentnea  creek."  It  is 
perfectly  apparent  that  the  deed  of  1886 
covers  no  part  of  the  homestead,  and,  as 
the  warranty  can  extend  no  further  than 
the  land  described  in  the  deed  containing 
the  warranty,  we  are  at  a  loss  to  under- 
stand the  foundation  of  the  plaintiff's  con- 


tention. The  opinion  In  Swift  r.  Dixon, 
supra,  takes  the  same  view  we  do.  In  re* 
ferring  to  this  deed  of  1886,  Furches,  a  J., 
says:  "Which  deed  only  conveyed  that 
part  of  the  tract  outside  the  homestead 
boundary.  But  after  the  death  of  Mrs. 
Rawls  the  defendant  [meaning  Dixon]  bought 
and  took  a  deed  from  Jones  for  that  part 
of  the  land  covered  by  the  homestead." 
This  last  reference  is  evidently  to  the  deed 
of  1895.  This  latter  deed  does  cover  the 
homestead,  and  nothing  more;  and,  as  the 
plaintiff  has  been  evicted  from  that  he  was 
entitled  to  recover  damages  under  the  cove- 
nants contained  in  thfit  deed.  EUs  honor 
properly  adjudicated  such  damages  and  gave 
Judgment  against  the  defendant  therefor. 
He  held  that  the  plaintiff  was  entitled  to 
recover  nothing  on  account  of  the  deed  of 
1886,  which  ruling  we  afilrm,  although  upon 
other  grounds  than  those  which  seem  to 
have  Influenced  the  court  below,  the  cor- 
rectness of  which  it  is  not  necessary  for 
us  to  pass  upon. 
Affirmed. 

CONNOR,  J.,  did  not  sit  on  the  hearing 
of  this  appeal* 

(189  N.  c.  1») 
YARB0R0U6H  et  al.  v.  HUGHES  et  aL 

(Supreme  Court  of  North  Carolina.    Oct.  3, 
1905.) 

1.  MoeroAOKS—CoNSTBUCTioN— Right  to  Re- 
deem—Right TO  FOBEGLOSE. 

A  grantor  in  a  deed  of  trust  to  secure  a 
debt  and  a  third  person  entered  into  an  agree- 
ment whereby  the  third  person  agreed  to  pur- 
chase the  land  at  the  trustee's  sale  and  sell 
the  same  to  the  grantor  for  the  amount  of  the 
purchase  money  with  a  reasonable  advance  as 
a  profit  After  the  sale  the  parties  entered 
into  a  new  agreement,  which  fixed  the  amount 
the  grantor  was  to  pav  on  redeeming  the  land. 
The  agreement  provided  for  payment  of  the 
amount  in  installments,  with  a  clause  of  for- 
feiture and  a  power  of  sale  on  default.  Held^ 
that  the  agreements  gave  the  grantor  the  right 
to  redeem  the  land  by  complying  with  provisions 
therein,  and  the  third  person  the  right  to  fore- 
close by  sale  on  default,  provided  the  price  was 
reasonable  and  there  was  no  fraud. 

2.  Appeai/— Harmless  Erboe— Instructions. 

It  is  not  reversible  error  to  refuse  a  re- 
quested instruction  subsequently  given  by  the 
court. 

3.  Mobtgages—Sale— Setting  Aside. 

Evidence,  in  a  suit  to  set  aside  a  sale 
under  a  power  given  in  a  contract  on  the  ground 
that  the  attorney  who  bid  in  the  land  at  the  sale 
acted  as  attorney  for  the  person  having  the 
power  to  sell  and  the  purchaser,  examined,  and 
held  to  show  that  the  attorney  only  represented 
the  purchaser. 

4.  UsuBT— What  Constittjtes. 

A  grantor  in  a  deed  of  trust  and  a  third 
person  entered  into  a  contract  whereby  the 
third  person  agreed  to  purchase  at  the  trustee's 
sale  and  convey  the  premises  to  the  grantor 
at  a  reasonable  advance.  The  third  person 
purchased  the  land  for  $1,475.  After  the  sale 
the  grantor  voluntarily  agreed  to  pay  $2,115 
for  a  reconveyance.  Meld,  that  the  transection 
did  not  amount  to  usury  in  the  absence  of  evi- 
dence showing  an  intent  to  evade  the  statute 
against  usury. 
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Q.  Mobtoaoes—Salk— Setting  Abide. 

Where,  in  a  salt  to  set  aside  a  sale  under 
a  power  in  a  contract  on  the  ground  that  the 
holder  of  the  power  and  the  purchaser  were 
jointly  interested,  there  was  evidence  showing 
that  they  were  jointly  interested,  and  defend- 
ants failed  to  produce  writings  relating  to  the 
transaction  or  to  explain  away  any  inference 
drawn  from  such  failure,  the  refusal  to  charge 
that  such  failure  raised  an  inference  against 
them  was  reversible  error. 

Appeal  from  Superior  Court,  Franklin 
County;  Counclll,  Judge. 

Action  by  A«  L.  Yarborough  and  others 
against  W.  T.  Hughes  and  another.  From 
a  judgment  for  defendants,  plaintilCs  appeaL 
Reversed. 

This  action  was  brought  to  set  aside  a 
sale  of  land  made  by  the  defendant  W.  T 
Hughes  under  the  power  given  in  a  contract 
between  him  and  the  plaintiffs,  dated  April 
26,  1002;  the  other  defendant,  M.  U  T.  Da- 
vis, having  purchased  the  land  at  the  sale 
and  received  a  deed  therefor  from  his  code- 
fendant  Plaintiffs  alleged  that  the  defend- 
ants were  jointly  interested  in  the  contract 
containing  the  power,  although  on  its  face  it 
appears  to  have  been  made  by  them  with 
W.  T.  Hughes  alone,  and  that  the  sale  under 
the  power  was  in  fact  and  in  law  conducted 
by  W.  T.  Hughes  through  liis  attorney,  and 
the  land  bid  in  by  the  same  attorney  in  the 
name  of  Davis,  but  really  for  the  use  and 
benefit  of  Hughes,  or  for  the  joint  benefit  of 
Hughes  and  Davis,  who  were  at  the  time  co- 
partners in  trade.  The  facts  necessary  to 
be  stated  for  an  understanding  of  the  case 
are  these:  Joseph  Branch,  an  ancestor  of  the 
plaintiffs,  other  than  the  husbands  of  those 
who  are  married  and  the  widow  of  Branch, 
was  at  his  death  the  owner  of  the  land,  and 
after  his  death  his  heirs,  to  whom  it  had  de- 
scended (or  some  of  them,  who  had  received 
a  deed  from  J.  M.  Allen,  purchaser  at  the 
administrator's  sale,  under  a  prior  agreement 
with  him),  conveyed  it  to  F.  S.  Sprulll,  as 
trustee,  to  secure  certain  debts  of  Jos.  Branch, 
and  perhaps  some  other  debts,  with  power  of 
Bale  in  case  of  default  Mr.  Sprulll  sold  the 
land  in  accordance  with  the  terms  of  the  deed 
of  trust,  and  W.  T.  Hughes  became  the  pur- 
chaser at  the  price  of  $1,475.  Plaintiffs  allege 
that  before  this  sale  Hughes  had  agreed  to 
buy  the  land  in  for  them,  and  that  the  trans- 
action should  be  treated  either  as  a  loan  of 
the  amount  of  the  purchase  money  or  as  a 
purchase  by  him  for  them,  with  the  right 
to  redeem  or  buy  it  bacs  on  paying  the 
amount  of  the  bid  and  interest;  but  a  writ- 
ten contract,  dated  March  22,  1002,  was  put 
in  evidence,  the  substance  of  which  was  that 
Hughes  agreed  to  buy  the  land  for  himself, 
with  a  stipulation  that  he  would  sell  it  to 
the  plaintiffs  for  the  amount  of  the  purchase 
money  paid  by  him  "with  a  reasonable  ad- 
vance thereon"  as  a  profit  to  himself,  the 
total  sum  to  be  divided  into  three  equal  in- 
stallments, one  of  which  was  to  be  paid  each 
year  for  the  next  three  years  as  rent,  and  it 
was  further  agreed  that,  when  the  three  in- 


stallments were  paid  In  full,  Hughes  should 
convey  the  land  to  the  plaintiff.  There  was 
a  stipulation  in  the  contract  for  a  lien  on  the 
crops,  and  a  clause  of  forfeiture  and  a  power 
of  sale  if  default  was  made  in  the  payment 
of  any  one  of  the  installments  of  rent  or 
purchase  money.  It  was  further  provided 
that  the  full  agreement  should  be  reduced 
to  writing  after  the  sale  by  Mr.  Sprulll,  as 
trustee,  which  was  then  advertised  for  April 
7,  1002.  There  was  also  in  evidence  a  writ- 
ten agreement  purporting  to  be  the  one  pro- 
vided for  in  the  paper  writing  just  mention- 
ed. It  contained  substantially  the  same  stip- 
ulations, except  that  it  fixed  the  amount  of 
the  purchase  money  at  $2,115,  to  be  divided 
into  three  equal  installments  and  paid  as 
above  provided.  There  were  other  terms 
not  necessary  to  be  mentioned.  This  con- 
tract was  duly  acknowledged  by  all  of  the 
parties  before  the  clerk.  Plaintiffs  alleged 
that  they  had  made  certain  payments  on 
the  debt  to  Hughes,  reducing  the  amount  of 
it  to  $1,185.08.  They  having  defaulted  in 
the  payment  of  the  installments  according 
to  the  contract,  Hughes  advertised  and  sold 
the  land  under  the  power,  and  it  was  pur- 
chased by  his  codefendant,  Davis.  Issues 
were  submitted  to  the  jury,  and  the  an- 
swers thereto  were  as  follows:  "(1)  Hughes 
paid  Sprulll,  trustee,  for  the  land,  $1,475. 
(2)  Plaintiffs  paid  to  Hughes  in  1002,  over 
and  above  supplies  furnished  to  them  by 
him,  $516.85.  (3)  The  annual  rental  value 
of  the  land  is  $225.  (4)  The  value  of  the 
wood  cut  and  removed  by  defendants,  $10. 

(5)  The  land  brought,  at  the  sale  by  Hughes 
under  the  power,  December  22,  1002,  $1,602. 

(6)  Defendants  were  not  mutually  Interested 
in  the  purchase  of  the  land  at  the  sale  of 
April  7,  1002,  by  F.  S.  Sprulll.  (7)  Defend- 
ants were  not  mutually  Interested  in  the  pur- 
chase of  the  land  at  the  sale  of  December 
22,  1002.  And,  reversing  the  order  of  the 
last  two  issues:  (8)  Davis  was  represented 
by  Mr.  Ruffln  as  attorney  at  the  sale  of  De- 
cember 22,  1002.  (0)  The  said  attorney  did 
not  represent  Hughes  at  that  sale.  Judgment 
was  entered  for  the  defendants  upon  this 
verdict,  and  the  plaintiffs  excepted  and  ap- 
pealed. 

W.  M.  Person  and  T.  T.  Hicks,  for  appel- 
lants.   F.   S.   Sprulll,  for  appellees. 

WALKER,  J.  (after  stating  the  case). 
We  may  assume,  for  the  sake  of  the  ar- 
gument, if  not  for  all  purposes,  that  the  writ- 
ten agreement  between  the  plaintiffs  and 
Hughes,  dated  April  26,  1002,  is  a  contract 
to  sell  or  to  make  title  upon  payment  of  tlie 
purchase  money  and  compliance  with  the 
other  stipulations,  notwithstanding  that  It 
has  some  of  the  usual  terms  of  a  lease  ex- 
pressed in  it  Puffer  v.  Lucas,  112  N.  0.  377. 
17  S.  B.  174,  10  L.  R  A.  682;  Clark  v.  Hill, 
117  N.  C.  11,  23  S.  E.  01,  53  Am.  St.  Rep.  574 : 
Mfg.  Co.  V.  Gray,  121  N.  C.  168.  28  S.  E.  257 ; 
Hervey  v.  Locomotive  Works,  03  U.  S.  664w 
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28  L.  Bd.  1003.  The  plaintiffs,  therefore, 
had  the  right,  or  after  default  the  equity, 
to  redeem  the  premises  by  paying  the  pur- 
chase money  and  in  other  respects  comply- 
ing with  the  agreement,  and  the  defend- 
ant Hughes  had  the  right  to  foreclose  by  sale 
when  there  was  any  default.  The  conten- 
tion of  the  plaintiffs  thus  far  may  be  admit- 
ted, and  the  case  was  really  tried  on  the 
plaintiffs'  theory.  They  have  therefore  sub- 
stantially had  the  full  benefit  of  the  prin- 
ciple involved  in  their  second  prayer.  The 
plaintiffs'  allegation  that  Hughes  bought 
upon  the  promise  that  he  would  convey  to 
them  on  payment  of  the  amount  of  his  bid 
and  interest  is  not  sustained.  There  wais  no 
issue  upon  this  allegation,  and,  indeed,  it 
seems  to  have  been  abandoned,  or  at  least 
waived  for  the  present  They  further  claim 
that  the  contract  of  April  26,  1902,  was  oner- 
ous, oppressive,  and  therefore  inequitable, 
and  that  the  court  should  not  enforce  It 
There  was  no  iBSue  asked  or  submitted  which 
presented  this  contention.  By  the  agree- 
ment of  March  22,  1905,  Hughes  was  to  buy 
at  the  approaching  sale  and  convey  to  plain- 
tiffs upon  payment  of  his  outlay  and  a  reason- 
able advance  thereon,  which  it  was  agreed 
should  be  the  purchase  price,  to  be  paid  in 
three  equal  installments.  We  do  not  see  why 
he  did  not  have  the  right  to  make  this  con- 
tract with  the  plaintiffs,  or  how  it  was  oner- 
ous or  unconscionable  for  him  to  do  so. 
They  had  no  money,  and  requested  him  to  bid 
in  the  land,  as  he  had  money  for  the  purpose. 
He  was  to  buy  for  himself — so  says  the  con- 
tract— ^and  to  sell  to  them  for  a  reasonable 
profit  on  the  transaction.  There  is  no  sug- 
gestion that  he  stood  in  any  position  of  trust 
or  confidential  relation  to  them  at  the  time, 
or  that  there  was  undue  Influence  used  or 
any  fraud  practiced  to  obtain  the  contracts. 
Defendants  agreed  in  the  preliminary  con- 
tract to  pay  a  fair  and  reasonable  amount 
over  and  above  his  bid,  and  by  the  contract 
executed  in  April  they  virtually  affirmed 
that  the  amount  fixed  was  reasonable.  Noth- 
ing else  appearing,  we  are  unable  to  hold  that 
the  plaintiffs  have  any  equity  to  cancel  or 
to  reform  the  contract,  or  to  pay  a  less  sum 
than  it  calls  for.  They  asked  for  no  issue  as 
to  the  reasonableness  of  the  price  charged 
by  Hughes,  and  we  must  conclude  that  this 
matter  was  fairly  and  finally  adjusted  by 
the  parties  in  April  in  accordance  with  their 
previous  understanding  as  evidenced  by  the 
agreement  made  in  March.  If  the  price  was 
reasonable,  and  there  was  no  fraud  or  other 
vitiating  element,  the  contract  must  stand 
both  in  law  and  In  equity.  The  first,  third, 
and  sixth  prayers  of  the  plaintiffs  were  there- 
fore properly  refused. 

Upon  the  sixth  and  seventh  issues  the 
plaintiffs  requested  the  court  to  charge  the 
jury  that  they  might  consider  the  manner  of 
keeping  the  accounts  by  defendants;  It 
appearing  that  certain  items  paid  by  plain- 
tiffs on  the  debt  were  entered  on  the  books 


in  the  name  of  W.  T.  Hughes  ft  Co.,  and 
that  a  receipt  for  rent  was  given  to  David 
Perry,  one  of  the  plaintiffs,  in  the  name  of 
the  firm,  and  the  supplies  entered  as  fur- 
nished by  the  firm,  which  was  composed 
of  W.  T.  Hughes  and  M.  L.  T.  Davis.  This 
Instruction,  it  appears,  was  not  given  in  re- 
sponse to  plaintiffs'  prayer ;  but  by  referring 
to  the  charge  we  find  that  it  was  afterwards 
given  by  the  court  and  the  contentions  of  the 
parties  and  the  evidence  bearing  thereon 
fully  explained  to  the  Jury.  There  was, 
therefore,  no  reversible  error  in  refusing  to 
give  that  part  of  the  instruction  embraced 
by  the  seventh  prayer  of  plaintiffs  which 
related  to  this  matter. 

Before  considering  the  remaining  portion 
of  this  prayer  we  will  dispose  of  two  other 
exceptions,  as  it  is  more  convenient  to  treat 
of  them  in  this  order. 

In  the  fourth  prayer  the  plaintiffs  request- 
ed the  court  to  instruct  the  jury  that  the 
testimony  of  the  attorney,  if  believed,  con- 
stituted him  In  law,  at  the  time  of  the  sale 
of  December  22,  1902,  the  attorney  of  Hughes 
and  Davis,  and  for  that  reason  the  sale 
was  void  and  passed  no  title.  The  testi- 
mony was  to  the  effect  that  Hughes  told 
his  attorney  that  there  would  be  a  default, 
and  that,  if  there  was,  he  would  sell  the 
land.  The  attorney  then  advised  him  that 
he  could  not  buy  at  his  own  sale,  as  Hughes 
had  Intimated  that  the  land  might  not  bring 
the  amount  of  the  debt,  and  he  would  have 
to  bid  it  in.  Hughes  then  suggested  the 
names  of  several  parties  who  would  bid, 
and  he  was  told  by  his  attorney  that  he 
could  not  buy  directly  or  indirectly,  and  that 
It  must  be  some  one  not  interested  in  the 
sale.  Hughes  then  said  Mr  Davis  had 
money  for  investment  and  that  he  would 
suggest  to  him  not  to  let  the  land  be  sold  at 
less  than  its  value.  The  attorney  then  said 
that  he  could  not  represent  him  at  all,  but 
that  he  must  go  there  and  make  the  sale 
himself,  and  added  that,  if  he  was  expected 
to  represent  Mr.  Davis,  he  could  not  con- 
duct the  sale,  as  he  could  not  being  attorney 
for  Hughes,  make  a  bid  for  anybody  else. 
He  then  prepared  the  advertisement  of  sale 
as  a  courtesy  to  Hughes,  and  after  that  be- 
came the  attorney  of  Davis,  having  received 
a  letter  from  the  latter  requesting  that  he 
act  for  him  at  this  sale,  limiting  his  bid  to 
$1,700,  and  promising  to  remit  the  cash 
should  he  become  the  purchaser.  It  is  not 
necessary  to  recite  the  other  testimony  on 
this  point  It  will  suffice  to  add  that  the 
witness  further  testified  in  substance  that 
he  had  completely  severed  his  connection 
with  Hughes  as  his  attorney,  and  represent- 
ed Davis  alone  at  the  sale.  The  jury  ac- 
cepted this  version  of  the  transaction,  as 
they  found  that  the  witness  did  not  act  for 
Hughes  at  the  sale,  but  solely  for  Davis. 
There  being  evidence  to  sustain  the  verdict, 
it  must  be  an  end  of  the  matter.  As  we 
construe   the  evidence,   the  conduct  of  the 
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attorney  was  perfectly  correct,  both  in  law 
and  in  fact  When  it  appeared  to  him  ftom 
what  Hughes  said  that  he  expected  him  to 
represent  him  at  the  sale,  he  promptly  ad- 
vised him  of  the  law  on  the  subject,  and  of 
the  impropriety  of  his  acting  in  a  dual  capac- 
ity and  representing  opposing,  if  not  con- 
flicting, interests,  and  immediately  divested 
himself  of  all  obligation  to  Hughes  as  his 
attorney,  and  ceased  to  act  for  him.  It 
was  a  question  of  fact,  to  be  determined  by 
the  jury  under  the  proper  guidance  of  the 
court  The  exceptions  to  the  refusal  of  the 
court  to  give  the  instructions  contained  in 
the  fourth  and  fifth  prayers  are  therefore 
overruled. 

After  the  verdict  had  been  returned  the 
plaintiffs  requested  the  court  to  adjudge 
upon  the  verdict  that  the  defendant  Hughes 
had  received  from  the  plaintiffs  $730.85  of 
unlawful  and  usurious  interest,  and  that 
judgment  be  entered  for  double  that  amount 
This  prayer  was  properly  refused  by  the 
court.  The  contract  of  March  22,  1902,  ex- 
pressly provided  that  Hughes  should  buy 
the  land  at  the  sale  of  April  7th  and  sell 
It  to  the  plaintiffs  upon  the  terms  we  have 
already  set  forth.  He  was  to  receive  a 
reasonable  advance  on  the  amount  of  his 
bid,  the  total  amount  to  be  divided  into  three 
equal  installments,  to  be  paid  as  stipulated. 
Afterwards,  on  April  26.  1902,  the  plaintiffs 
freely,  voluntarily,  and  solemnly  agreed 
(without  any  serious  allegation,  and  cer- 
tainly no  issue,  as  to  fraud  or  undue  Influence 
In  procuring  the  Instrument,  or  other  equi- 
table element  to  vitiate  the  contract  or  to 
prevent  its  full  operation)  that  they  would 
pay  12,115  for  the  land,  and  there  is  evidence 
tending  to  show  that  they  had  proposed  to 
pay  Hughes  $2,400  for  the  land ;  he  replying 
to  this  proposal  "that  $2,100  and  the  costs 
was  all  he  wanted."  There  is  further  evi- 
dence that  they  importuned  him  to  buy  and 
then  sell  to  them,  and  that  Hughes  had  at 
the  time  been  offered  $2,000  in  cash  for  the 
land.  The  only  question  was  whether  the 
price  fixed  in  the  contract  was  a  reasonable 
advance  on  the  bid,  and  we  do  not  well  see 
how  this  question  could  be  raised,  as  they 
had  agreed  in  writing  that  it  was  and  had 
promised  to  pay  it.  If  there  was  no  ground 
upon  which  to  assail  that  agreement  and 
have  it  reformed  or  set  aside,  it  must  be 
binding  upon  them,  and  no  equity  for  either 
reforming  or  canceling  the  agreement  has 
been  established  by  the  verdict  The  profit 
realized  by  Hughes,  even  if  excessive,  would 
not  amount  to  usury,  unless  it  was  a  mere 
device  to  cover  and  conceal  a  usurious 
transaction.  It  is  less  difilcult  to  decide 
what  is  usury,  when  there  is  a  loan  of 
money,  than  in  a  case  like  this  one.  Inter- 
est is  the  premium  allowed  by  law  for  the 
use  of  money,  while  usury  is  the  taking  of 
more  for  its  us6  than  the  law  allows.  It 
is  an  illegal  profit  4  Blk.  156.  How  can 
we  say  on  the  face  of  this  transaction  that 


as  matter  of  law  it  is  usurious?  If  it  was 
a  reasonable  advance,  it  surely  cannot  be 
illegal;  for  it  was  not  excessive,  and,  even 
if  exorbitant,  it  must  have  been  resorted  to 
as  a  mere  cloak  for  usury.  It  would  there- 
fore depend  upon  the  intent  with  which 
the  increase  was  exacted.  Referring  to  a 
state  of  facts  much  like  those  in  this  record, 
Tyler  in  his  work  on  Usury  (page  92)  says: 
**The  inquiry  often  arises  whether  the  trans- 
action was  a  real  sale  in  the  regular  course 
of  business,  or  a  colorable  sale  with  intent 
to  disguise  a  loan  and  evade  the  statute 
against  usury;  but  if  the  case  is  found 
to  be  a  sale,  and  not  a  loan,  the  courts  uni- 
formly hold  that  usury  cannot  attach,  and, 
indeed,  a  sale  can  in  no  case  be  prima  facie 
evidence  of  usury,  for  it  is  valid  unless  it 
be  a  loan  in  disguise,  and  the  burden  of 
proof  lies  on  the  party  claiming  it  to  be 
usury,  and  it  is  necessary  for  him  to  show 
the  circumstances  which  bring  it  within  the 
statute."  In  cases  like  this  the  intent  is 
the  essentia]  element  of  usury,  and  this  is, 
of  course,  a  question  of  fact,  to  be  decided 
by  the  jury  under  proper  instructions  from 
the  court  In  this  case  the  unlawful  in* 
tent  is  not  found. 

We  now  come  to  the  consideration  of  the 
exception  to  the  refusal  of  the  court  to  give 
the  latter  portion  of  the  seventh  prayer^ 
which  is  ais  follows:  "The  jury  may  con- 
sider the  fact  that  the  writings,  if  any,  by 
which  the  land  was  paid  for  at  or  after  both 
sales,  are  presumably  in  possession  of  defend- 
ants and  would  throw  light  on  the  nature  of 
the  transaction,  and  as  tending  to  show  that 
such  writings,  if  produced,  would  make 
against  the  defendants  on  said  issues" — 
referring  to  the  sixth  and  seventh.  This  ex- 
ception has  presented  more  difficulty  than 
any  other.  The  plaintiffs  notified  the  de- 
fendants to  produce  the  papers  described  in 
the  prayer;  but  the  notice  was  not  served 
on  Davis,  and  was  served  on  Hughes  late  in 
the  trial.  If  the  correctness  of  the  prayer 
depended  upon  the  serving  of  notice,  we 
might  perhaps,  overrule  the  exception  on 
account  of  the  lateness  of  the  time  of  ser'ice. 
But  we  do  not  think  it  does.  The  comprint 
Itself  was  sufficient  notice  to  the  defendants 
of  the  importance  of  these  writings  as  evi- 
dence to  them.  It  Is  the  failure  to  Introduce 
testimony,  oral  or  written,  which  should  be 
valuable  to  a  party,  that  raises  the  inference 
against  him  that,  if  introduced,  it  would  be 
detrimental  to  his  case.  The  relevancy  and 
weight  of  such  a  fact  as  evidence  is  ei^tablish- 
ed  by  one  phase  of  the  maxim,  "Omm?.  prae- 
sumuntur  contra  spoliatorem,"  which  ^e  said 
to  rest  upon  logic,  and  the  presumption  it 
raises  to  be  reinforced  by  our  ev<ry<?ay 
experience  that  men  do  not  as  a  rule  with- 
hold from  a  tribunal  facts  beneficial  to  ''^m> 
selves.  It  is  therefore  laid  down  in  the  k*H>ks 
as  a  well-settled  principle  that  where  a  ii*rty 
fails  to  introduce  in  evidence  documents  that 
are  relevant  to  the  matter  in  question  and 
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within  his  control,  and  offers  In  lieu  of 
their  production  secondary  or  other  evidence 
of  inferior  value,  there  is  a  presumption,  or 
at  least  an  inference,  that  the  evidence  with- 
held,'if  forthcoming,  would  injure  his  case. 
The  failure  to  produce  on  notice  merely  in- 
creases the  strength  of  the  presumption  or 
Inference,  or  adds  weight  to  the  oral  evi- 
dence, If  any,  offered  by  the  other  side  as 
to  their  contents.  Some  of  the  authorities 
say  that  the  presumption  does  not  constitute 
Independent  and  substantive  evidence  of  a 
fact;  but  we  need  not  decide  how  this  is. 
The  same  rule  applies  to  the  failure  to  call  an 
available  witness  with  peculiar  knowledge 
of  the  fact  to  be  established.  The  subject 
is  fully  and  clearly  treated  In  16  Cyc  pp. 
1059-1065.  It  has  been  applied  in  our  courts 
to  the  case  of  a  litigant  in  a  civil  action  who 
falls  to  appear  as  a  witness  In  his  own  be- 
half, and  who  is  fixed  with  a  knowledge  of 
the  facts.  Goodman  v.  Sapp,  102  N.  C.  477, 
9  S.  E.  483,  and  cases  therein  cited,  which 
Illustrate  the  application  of  this  rule  of  evi- 
dence. In  Attorney  General  v.  Dean  of  Wind- 
sor, 22  Beav.  706,  it  is  said  that  evidence  is 
always  to  be  taken  most  strongly  against  a 
person  who  keeps  back  a  document  Broom 
in  his  Legal  Maxims  says  (8th  Am.  Ed.,  p. 
938) :  "If  a  man  by  his  own  tortious  act 
withhold  evidence  by  which  the  nature  of  his 
case  would  be  manifested,  every  presumption 
to  his  disadvantage  w^lll  be  adopted;  for, 
where  a  party  has  the  means  in  his  power 
of  rebutting  and  explaining  the  evidence  ad- 
duced against  him,  if  it  does  not  tend  to  the 
truth,  the  omission  to  do  so  furnishes  a 
strong  Inference  against  him."  And  again: 
"This  rule  is  founded  on  a  sort  of  presump- 
tion that  there  is  something  in  the  evidence 
withheld  which  makes  against  the  party  pro- 
ducing iV*  And  he  puts  the  case  of  the  non- 
production  of  a  deed  or  other  written  in- 
strument Broom's  Legal  Maxims,  p.  940. 
See,  also,  8  Elliott  on  Evidence,  §  1967;  1 
Greenleaf  on  Ev.  (16th  Ed.)  S  37,  note  1, 
and  section  195c,  note  1.  The  text-writer 
last  cited  says  that  the  conduct  of  the  party 
withholding  the  evidence  is  attributed  to  his 
supposed  knowledge  that  the  truth  would 
have  operated  against  him,  and  the  non- 
production  of  the  evidence  Is  a  significant 
fact  for  the  consideration  of  the  jury. 

This  court  applied  the  rule  in  Black  v. 
Wright,  31  N.  C.  451,  saying  that  it  is  classed 
among  the  strongest  circtunstantial  proofs 
against  a  person  that  he  omits  to  introduce 
evidence  which  should  properly  come  from 
him.  State  v.  Atkinson,  51  N.  C.  67.  An- 
alogous cases  are  Hawkins  v.  Alston,  39  N. 
€.  147,  and  Satterwhite  v.  Hicks,  44  N.  C. 
109,  57  Am.  Dec.  577.  The  court  refused  to 
apply  the  rule  in  Gudger  v.  Hensley,  82  N. 
C.  486  (affirmed  in  Scott  v.  Elklns,  83  N.  C. 
426),  in  regard  to  lists  supposed  to  have  been 
annexed  to  the  Blotmt  grant,  but  for  the 
reason  that  the  proof  showed  that  they  were 
Viaccessible.    Authorities  applying  the  rule 


of  presumption  upon  the  ground  that  the 
document,  if  produced,  would  probably,  mili- 
tate against  the  party  who  withholds  it  or 
could  produce  it,  are  Westervelt  v.  Mfg.  Ca 
(Ind.  App.)  69  N.  E.  169;  Darby  v.  Roberts 
(Tex.  Civ.  App.)  22  S.  W.  529.  It  is  also 
applied  In  Johnson  v.  Levy,  109  La.  1038, 
34  South.  68,  where  the  principle  is  stated 
to  be  that,  when  effective  proofs  are  within 
the  reach  of  a  party  and  he  fails  to  produce 
them,  a  presumption  is  raised  that  they 
would,  if  produced,  make  against  him.  This 
is  very  nearly  the  language  of  the  prayer  in 
this  case.  Usually  the  nonproduction  of 
papers  called  for 'in  a  notice  has  no  other 
legal  effect  than  to  allow  the  opposite  par- 
ty to  prove  their  contents;  but  when  a  par- 
ty, under  the  obligation  to  sustain  his  de- 
fense by  proof,  has  possession  of  the  best  evi- 
dence and  falls  to  produce  it,  but  attempts 
to  sustain  it  by  inferior  evidence,  it  authori- 
zes the  inference  that  he  does  not  furnish  the 
best,  because  it  would  injure  instead  of  bene- 
fiting, his  cause.  Insiu*ance  Co.  v.  Evans,  9 
Md.  1,  66  Am.  Dec.  30.  Strongly  supporting 
the  maxim  In  its  general  application  will  be 
found  the  cases  of  Clifton  v.  U.  S.,  4  How. 
242,  11  L.  Ed.  957;  Runkle  v.  Burnham,  153 
U.  S.  216,  14  Sup.  Ct  837,  38  L.  Ed.  694;  Roe 
V.  Harvey,  4  Burrows  (opinion  by  Lord  Mans- 
field) 2484. 

There  surely  was  evidence  in  this  case  for 
the  jury  upon  the  question  whether  Hughes 
and  Davis  were  jointly  interested  in  the  land 
and  in  the  purchase  at  the  sales,  and  it  was 
so  considered  at  the  trial  by  the  oourt  below, 
as  will  appear  from  the  charge,  In  which  his 
honor  so  lucidly  stated  the  contentions  of  the 
respective  parties  and  arrayed  the  evidence 
in  support  of  them.  The  case  was  such  as  to 
call  for  a  full  disclosure  by  the  defendants 
through  the  medium  of  the  best  attainable 
evidence.  We  think  the  instruction  as  to  the 
nonproduction  of  the  papers  should  have  been 
given.  It  may  be  that  the  defendants  will  be 
able  to  show  that  after  due  and  diligent 
search  prosecuted  in  good  faith  they  are  un- 
able to  produce  them,  or  they  may  in  some 
other  manner  explain  away  any  Inference 
to  be  drawn  from  the  failure  to  offer  them  in 
evidence.  If  there  is  a  fair,  frank,  and 
satisfactory  explanation  the  presumption 
may  be  laid  out  of  the  case,  and  the  defend- 
ants will  not  be  deprived  of  any  right  to 
which  they  are  otherwise  entitled.  If,  how- 
ever, no  satisfactory  explanation  is  forth- 
coming, the  maxim  of  the  law  will  apply,  and 
the  jury  must  pass  upon  the  case,  aided  by 
the  presumption,  giving  to  it  such  force  and 
effect  as  they  may  think  it  should  have  un- 
der all  of  the  facts  and  circumstances.  The 
Plzarro,  15  Wheat  228,  4  L.  Ed.  226;  State 
v.  Phlfer,  90  N.  C.  721. 

The  court  erred  in  not  giving  the  said  in- 
struction, for  which  there  must  be  a  new 
trial ;  but  it  will  be  confined  to  the  sixth  and 
seventh  issues,  as  we  deem  this  a  proper  case 
for  the  exercise  of  our  discretion  to  restrict 


K.a) 


WEEKS  T.  WILKINa 


909 


the  scope  of  the  new  trial.  The  other  issueB 
are  independent  of  these  two  and  clearly 
severable  from  them.  If  the  Jury  find  for 
the  plaintiffs  npon  the  sixth  and  seventh 
issues,  or.  perhaps,  npon  either  of  them, 
further  proceedings  must  be  had  to  adjust 
and  enforce  the  plaintiffs*  equity.  If  the 
decision  is  the  other  way,  and  Is  errorless, 
it  will  put  an  end  to  the  case. 
New  triaL 

(139  N.  a  my 

WEEKS  V.  WILKINS  et  aL 
(Supreme  Court  of  North  Carolina.    Oct  8^ 
1905.) 
Deeds— E  ftect— Estoppel. 

A  deed  of  bargain  and  sale,  purporting  to 
convey  a  fee  and  containing  a  clause  of  war- 
ranty, is  sufficient  to  estop  an  infant  grantor,  as 
to  whom  the  deed  was  voidable  when  made,  but 
which  he  failed  to  disaffirm  on  coming  of  age, 
from  setting  up  as  against  the  grantees  an  after- 
acquired  title. 

Appeal  from  Superior  Court,  Sampson 
<3ounty;  O.  H.  Alien,  Judge. 

Action  by  Samson  Weeks  against  J.  T. 
Wilklns  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

John  D.  Kerr,  for  appellantB.  F.  R.  Cooper, 
for  appellee. 

BROWN,  J.  This  case  was  before  the  court 
at  spring  term,  1904,  and  Is  reported  in  134  N. 
•C.,  at  page  617,  47  S.  E.  24.  The  facts  are 
very  fully  stated  In  the  opinion  of  Mr.  Justice 
Ck>nnor.  It  is  a  matter  of  surprise  that  the 
Interesting  question  of  estoppel,  discussed  up- 
on this  hearing,  should  not  have  been  present- 
ed upon  the  former  hearing.  It  is  decisive 
of  the  case  and  bars  a  recovery  by  plaintiff 
of  any  part  of  the  land  conveyed  in  the  deed 
from  Esther  Weeks  and  seven  of  her  children 
on  June  1, 1863,  to  Brittain  A.  Edwards.  The 
deed  was  never  signed  or  executed  by  Betsy 
Ann  Raynor,  the  remaining  child,  nor  was  the 
privy  examination  of  the  three  married  women, 
Susan  Wllllford,  Phoebe  Williford,  and  Mary 
J.  Jones,  ever  taken.  During  1899  all  the 
children  of  Esther  Weeks,  including  said  mar- 
ried women,  executed  a  deed  to  the  plaintiff, 
Samson  Weeks,  for  the  same  land.  We  are 
•of  opinion  that  the  plaintiff  is  estopped  from 
setting  up  the  outstanding  title  thus  acquired 
against  the  defendants,  who  claim  under  the 
deed  to  Brittain  Edwards.  The  husbands  of 
the  married  women  did  not  sign  this  latter 
•deed,  and  no  privy  examination  was  taken. 
The  deed  is  void  as  to  them,  and  is  to  be 
treated  just  as  If  neither  of  the  femes  covert 
had  signed  it.  As  to  Samson  Weeks,  the  deed 
has  been  adjudged  in  this  cause  to  be  a  valid 
and  binding  conveyance;  and  it  is  sufficient 
in  form  to  estop  plaintiff  from  setting  up 
against  those  claiming  under  it  the  outstand- 
ing title  thus  acquired. 

An  ordinary  quitclaim  or  release  deed,  con- 
taining no  covenant  whatever,  vests  in  the 
grantee  only  such  title  as  the  grantor  was 


seised  of  at  the  time  of  the  execution  of  the 
deed.  If  such  grantor  subsequently  acquires 
an  outstanding  title,  It  does  not  inure  to  his 
grantee  in  the  quitclaim  deed.  The  deed  of 
June  1,  18G3,  is  not  In  form  a  quitclaim  or  re- 
lease. It  Is  a  bargain  and  sale  for  the  joint 
consideration  of  $1,000,  and  purports  to  con- 
vey to  the  grantee  in  fee  a  good  and  indefea- 
sible title  to  the  entire  208  acres  therein  de- 
scribed. It  makes  no  mention  of  the  individ- 
ual interest  of  the  grantors,  but  it  is  a  joint 
conveyance  of  the  entire  body  of  land,  in 
which  each  grantor  undertakes  to  convey  the 
entire  land  In  fee  to  the  grantee.  The  deed 
contains  a  clause  of  warranty  wherein  the 
grantors  jointly,  as  well  as  severally,  warrant 
and  defend  to  the  grantee,  his  heirs,  etc.,  the 
"above-bargained  land  and  premises  from  the 
lawful  claims  of  any  and  all  persons  what- 
soever." At  the  time  Samson  Weeks  execut- 
ed the  deed  of  June  1,  1803,  he  was  a  minor ; 
but  this  court  has  held  that  his  deed  was  void- 
able, and  not  void,  and  that  consequently  his 
failure  to  disaffirm  during  the  36  years  be- 
tween June  1,  1863,  and  June  1,  1^,  made 
the  deed  a  valid  and  binding  conveyance  on 
his  part.  It  may  be  possible  that  the  minor- 
ity of  plaintiff,  if  pleaded,  would  bar  a  re- 
covery in  an  action  upon  the  contract  of  war- 
ranty for  damages  for  an  ouster;  but,  if  that 
be  true,  it  would  not  prevent  the  operation  of 
the  entire  deed  as  an  estoppel.  A  rebutter 
arises  from  a  warranty.  Estoppels  arise  In 
cases  where  there  may  be  no  warranty. 
While  it  might  be  that  a  personal  recovery 
cannot  be  had  upon  this  warranty,  yet  it  is  a 
part  of  the  instrument  and  may  be  consider- 
ed as  showing  the  real  intent  and  purpose  of 
the  parties  In  respect  to  the  land  conveyed. 
As  between  the  parties  to  a  deed  of  bargain 
and  sale,  the  seisin  Is  to  be  considered  in  law 
as  passing,  because  the  bargainor  is  estopped 
from  showing  that  he  was  not  seised  of  the 
title  which  the  deed  purports  to  convey,  and, 
If  he  was  actually  seised  of  such  estate,  It 
was  transferred  by  the  statute  of  uses.  As 
Judge  Henderson  tersely  says,  in  Taylor  v. 
Shufford,  11  N.  C.  129,  15  Am.  Dec.  612:  "As 
between  the  parties,  the  bargain  and  sale 
shall  pass  what  It  purports  to  pass;  as  to 
strangers,  what  It  actually  does  pass."  This 
principle  is  founded  In  justice  and  reason. 
The  grantee  is  necessarily  influenced  in  mak- 
ing the  purchase  by  the  quality  and  extent  of 
the  estate  which  purports  to  be  conveyed  by 
the  deed,  and  hence  the  grantor  in  good  faith 
and  fair  dealing  should  thereafter  be  preclud- 
ed from  gainsaying  It  Where  the  conveyance 
purports,  as  in  this  case,  to  pass  a  title  In 
fee  to  the  entire  body  of  land,  the  grantor  Is 
estopped  thereafter  to  say  it  does  not  The 
consensus  of  all  the  authorities  is  to  the  effect 
that,  where  the  deed  bears  upon  its  face  evi- 
dence that  the  entire  estate  and  title  in  the 
land  was  intended  to  be  conveyed,  and  that 
the  grantee  expected  to  become  vested  with 
such  estate  as  the  deed  purports  to  convey, 
then,   although  the   deed   may   not  contain 
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technical  covenants  of  title,  still  the  legal 
operation  and  effect  of  the  deed  is  binding  on 
the  grantors  and  those  claiming  under  them, 
and  they  will  be  estopped  from  denying  that 
the  grantee  became  seised  of  the  estate  the 
deed  purports  to  vest  in  him.  Van  Rensselaer 
V.  Kearney,  52  U.  S.  323,  13  L.  Ed.  703,  is  a 
leading  case,  in  which  Mr.  Justice  Nelson 
states  the  doctrine  with  great  clearness  and 
wealth  of  learning.  Irvine  v.  Irvine,  76  U.  S. 
625,  19  L.  Ed.  96o.  The  true  principle  is  that 
the  estoppel  works  upon  the  estate  which  the 
deed  purports  to  convey  and  binds  an  after- 
acquired  title  as  between  parties  and  privies. 
In  cases  where  the  deed  contains  a  warranty, 
the  grantee  and  those  claiming  under  him' 
will  not  be  remitted  to  an  action  on  the  cov- 
enant for  damages.  "When  one  assumes  by 
his  deed  to  convey  a  title,  and  by  any  forin 
of  assurance  obligates  himself  to  protect  the 
grantee  in  the  enjoyment  of  that  which  the 
deed  purports  to  give  him,  he  will  not  be  suf- 
fered afterwards  to  acquire  or  assert  a  title 
and  turn  his  grantee  over  to  a  suit  upon  his 
covenant  for  redress."  Smith  v.  Williams,  44 
Mich.  240,  242,  6  N.  W.  662;  Case  v.  Green,  53 
Mich.  615,  19  N.  W.  554;  Ryan  v.  U.  S.,  136 
U.  S.  88,  10  Sup.  Ct  913,  34  L.  Ed.  447;  Has- 
sell  ▼.  Walker,  50  N.  C.  270;  Hallyburton  v. 
Slagle,  132  N.  C.  947,  44  S.  E.  655.  From 
these  and  many  other  authorities  it  seems 
to  be  plain  that  upon  this  record  the  plaintiff 
is  not  entitled  to  recover. 

The  judgment  of  the  superior  court  is  re- 
versed. 


il8»  N.  C.  1«7) 

SHERROD  ▼.  FARMERS'  MUT.  FIRE 
INS.   ASS'N. 
(Supreme  Ck>urt  of  North  Carolina.    Sept.  26, 
1905.) 

1.  Insurance:— Nonpayment  of  Assessments 
—Notice. 

Where  an  insurance  company  determines 
to  cancel  a  risk  for  nonpayment  of  an  assess- 
ment, the  insured  is  entitled  to  reasonable 
notice. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  §  905.] 

2.  Same— Evidence. 

If  the  insurer  shows  that  notice  of  an 
assessment  was  mailed,  properly  addressed  and 
stamped,  the  law  presumes  the  addressee  re- 
ceived it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §  92;  vol.  28,  Cent.  Dig. 
Insurance,  §  909.] 

3.  Same. 

Where  a  by-law  of  an  insurance  association 
provides  that  any  member  failing  to  pay  his 
assessment  within  60  days  from  date  of  notice, 
which  date  shall  be  the  day  of  mailing  said 
notice,  shall  forfeit  all  rights,  claims,  and  priv- 
ileges in  this  association,  and  his  policy  shall 
by  such  failure  be  canceled  without  any  further 
notice,"  the  insured,  in  an  action  on  the  policy, 
may  rebut  the  presumption  of  notice  arising 
from  defendant's  proof  that  notice  of  an  assess- 
ment was  sent  by  mail,  properly  addressed  and 
stamped. 

(Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  |  111.] 


Appeal  from  Superior  Court,  Martin  Coun- 
ty; Councill,  Judge. 

Action  by  J.  T.  Sberrod  against  the 
Farmers'  Mutual  Fire  Insurance  Association 
to  recover  on  a  policy  of  fire  insurance. 
From  a  verdict  and  judgment  in  favor  of 
plaintiff,    defendant    appeals.    Affirmed. 

Harry  W.  Stubbs,  for  appellant  T,  T. 
Thorne,  for  appellee. 

BROWN,  J.  The  only  question  presented 
is  whether  section  3,  art  4,  of  the  by-laws 
of  the  defendant  company  is  subject  to  re- 
buttal on  the  part  of  the  plaintiff  by  showing 
nonreceipt  of  notice;  the  defendant  having 
properly  postpaid  and  addressed  the  same. 
The  by-law  is  as  follows:  "Any  member 
failing  to  pay  his  assessment  within  sixty 
days  from  date  of  notice,  which  date  shall 
be  the  day  of  mailing  said  notice,  shall  for- 
feit all  rights,  claims,  and  privileges  in  this 
association,  and  his  policy  shall  by  such 
failure  be  canceled  without  any  further 
notice."  The  defendant  introduced  evidence 
tending  to  prove  that  it  was  its  custom  to 
notify  members  of  assessments  in  case  of 
loss,  by  written  notice  dropped  in  the  post 
office  when  an  assessment  had  been  called — 
the  witness  stating  that  he  sent  out  at>out 
200  notices  at  the  time  the  plaintiff  is  al- 
leged to  have  failed  to  pay  his  assessments, 
and  that  several  of  these  notices  came  back 
through  the  dead  letter  office  for  misdirec- 
tion in  the  address;  that  he  could  not  say 
certainly  that  he  ever  mailed  notice  to  the 
plaintiff,  or  that,  if  mailed.  It  might  have 
been  one  of  those  misdirected;  that  he  was 
only  swearing  by  his  "system,"  and  he  be- 
lieved he  sent  the  notice,  because  there  was 
a  check  mark  opposite  the  plaintiff's  name 
on  his  books;  that  the  plaintiff's  name  was 
still  on  his  books,  and  the  only  thing  to  In- 
dicate that  he  was  not  in  good  standing  in 
the  defendant's  company  was  the  words  "Not 
paid"  opposite  his  name.  The  plaintiff  testi- 
fied in  his  own  behalf  that  he  had  never  re- 
ceived any  notice  from  the  company  of  any 
assessment  against  him. 

The  court  instructed  the  jury  that  proof 
of  the  mailing  of  the  notice,  "properly  ad- 
dressed and  postpaid,  raised  a  presumption 
that  the  notice  was  received  by  the  plaintiff ; 
but  that  is  only  a  presumption  of  fact  and 
could  be  rebutted,  and  that  it  was  for  the 
jury  to  find  whether  such  notice  was  in  fact 
properly  addressed  and  mailed.  If  so,  then 
the  presumption  was  that  plaintiff  received 
it,  and  unless  he  rebuts  this  presumption, 
by  showing  that  he  did  not  receive  the  no- 
tice, the  plaintiff  could  not  recover."  The 
defendant  excepted  to  this  instruction.  All 
contracts  and  by-laws  of  an  incorporated 
society  are  made  with  reference  to  the  gen- 
eral law.  and  they  must  conform  to  certain 
general  requirements  in  respect  to  vested 
personal  and  property  rights  of  membera    16 
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AiiL  &  Eng.  Enc.  Law  (let  Ed.)  pp.  41, 42,  and 
cases  cited.  Where  an  Insurance  companj 
determines  to  cancel  a  risk,  the  Insured  Is 
entitled  to  reasonable  notice.  Insurance 
Co.  ▼.  Brooks,  83  Md.  22,  34  AtL  373.  The 
instructions  of  the  court  to  which  the  de- 
fendant excepts  are  correct,  and  are  fully 
sustained  by  the  authorities.  If  the  Insurer 
sends  the  notice  by  mail,  properly  addressed 
and  stamped,  the  law  presumes  the  ad- 
dressee received  It  The  presumption  may 
be  rebutted,  as  appears  to  have  been  done 
in  this  case.  Rosenthal  ▼.  Walker,  111  U. 
S.  185,  4  Sup.  Ct  382,  28  L.  Ed.  395 ;  Lawson 
on  Presumptive  Ev.  60;  19  Am.  ft  Eng.  Ena 
Law  (1st  Ed.)  pp.  80,  81,  and  cases  cited. 
Affirmed* 


039  N.  O.  666) 

STATE  V.  TELFAIR. 

(Supreme  Ck>urt  of  North  Oarolina.    Sept.  26, 
1905.) 

APPEAI/— pAItUBB  TO  DOCKET— DiBMIBSAI.. 

That  the  case  on  appeal  was  not  settled  by 
the  jndge  until  too  late  to  docket  the  case  at  the 
proper  term  is  no  excuse  for  failure  to  so  docket 
It,  it  being  appellant's  duty  to  docket  the  rec- 
ord proper  and  ask  for  a  writ  of  certiorari  to 
perfect  the  transcript;  and  hence  snch  an  ap- 
peal will  be  dismissed  under  rule  16  (39  S.  E. 
W). 

Appeal  from  Superior  Ooxurt,  Franklin 
Ctounty;  Moore,  Judge. 

Eliza  Telfair  was  convicted  of  crime, 
and  appeals.    Appeal  dismissed. 

W.  M.  Person,  for  appellant  The  Attor- 
ney General,  for  the   State. 


PER  CURIAM.  This  case,  having  been 
tried  in  October,  1904,  should  have  been  dock- 
eted here  at  last  term.  The  defendant's  ex- 
cuse that  the  "case  on  appeal"  was  not  settled 
by  the  judge  till  after  it  was  too  late  to  dock- 
et at  last  term  in  time  for  thel  call  of  the  dis- 
trict to  which  it  belongs  is  of  no  force.  It 
was  the  duty  of  the  appellant  to  docket  the 
•^record  proper"  in  apt  time,  and,  upon  the 
call  of  the  district,  have  asked  for  a  writ  of 
certiorari  to  perfect  the  transcript  Pittman 
V.  Kimberly,  92  N.  O.  562;  Porter  v.  Rail- 
road, 106  N.  O.  478,  11  S.  E.  515,  and  numer- 
ous other  cases  cited  in  Parker  v.  Railroad* 
121  N.  O.  504,  28  S.  E.  347,  where  it  is  said, 
repeating  Burrell  v.  Hughes,  120  N.  C.  278, 
26  S.  E.  782.  "There  are  some  matters. set- 
tled, and  this  is  one  of  them";  Norwood  v. 
Pratt,  124  N.  C.  747,  32  S.  B.  979,  and  cases 
cited;  Worth  v.  Wilmington,  131  N.  C.  533, 
42  S.  E.  964.  The  motion  of  the  Attorney 
General  to  dismiss  the  appeal  must  be  al- 
lowed. Rule  16  of  this  court  (39  S.  E.  vi) ; 
State  V.  Deyton,  119  N.  C.  880,  26  S.  B.  159; 
Hlnton  V.  Pritchard,  108  N.  C.  412,  12  S.  B. 
838. 

Appeal  dismissed. 


am  N.  c.  170) 

KING  T.  HOBBS. 

(Supreme  Court  of  North  Carolina.    Oct.  8, 

1905.) 

Rbfobmation  of  Instbuicsnts— Bonu  fob 
Deed— MiSTABJE. 
Where  plaintiff  contracted  to  convey  to 
defendant  an  indefeasible  title  to  certain  land, 
free  from  incumbrance  except  a  conveyance  of 
the  short  straw  timber  growing  thereon  to  a 
certain  lumber  company,  and  defendant  knew 
of  the  sale  of  such  timber  before  the  contract 
was  made,*  and  testified  that  he  did  not  under- 
stand he  was  buying  such  timber,  but  the 
scrivener,  in  reducing  the  contract  to  writing, 
neglected  to  insert  an  exception  of  the  timber 
so  conveyed  therein,  plaintiff  was  entitled  to 
have  the  contract  reformed  for  mistake. 

Appeal  from  Superior  (^ourt,  Sampson 
County;  O.  H.  Allen,  Judge. 

Action  by  S.  J.  King  against  T.  A.  Hobba. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  plaintiff  alleged  that  In  1892  he  sold 
and  conveyed  to  a  lumber  company  the  short 
straw  timber  growing  on  a  tract  of  land  sit- 
uated in  Sampson  county,  and  the  company 
owned  the  same  under  a  registered  deed,  and 
that  in  1902  he  sold  this  tract  of  land  to  the 
defendant  for  $300,  and  executed  to  the  de- 
fendant a  bond  to  make  title  on  payment  of 
the  purchase  money.  This  bond  contained 
a  stipulation  that,  on  payment  of  the  pur- 
chase money,  the  plaintiff  would  make  to  the 
defendant  a  good,  sure,  and  indefeasible 
estate  of  inheritance,  free  from  any  and  all 
incumbrances  whatever.  The  plaintiff  fur- 
ther alleged  that,  in  the  sale  of  the  land  to 
the  defendant,  the  short  straw  timber  previ- 
ously conveyed  to  the  lumber  company  was 
excepted,  and  a  stipulation  to  that  effect  was 
omitted  from  the  contract  by  the  mutual 
mistake  of  the  parties,  and  demanded  judg- 
<  ment  that  the  Instrument  be  corrected  and 
for  the  full  amount  of  the  purchase  money. 
The  defendant  denied  that  there  was  any 
mistake,  and  resisted  recovery  on  the  ground 
that  the  short  straw  timber  had  been  previ- 
ously conveyed,  and  further  claimed  dam- 
ages for  breach  of  covenant  by  way  of  coun- 
terclaim, in  case  recovery  was  had  against 
him  on  the  purchase  price.  The  single  issue 
submitted  was  as  to  the  alleged  mistake  in 
the  bond  for  title.  Verdict  and  Judgment  for 
plaintiff  for  full  amount  of  purchase  money. 
Defendant  excepted  and  appealed. 

John  D.  Kerr,  for  appellant  F.  R.  Cooper, 
for  appellee. 

HOKE,  J.  (after  stating  the  case).  At 
the  close  of  the  testimony  the  defendant  re- 
quested the  Judge  to  charge  the  jury  "that 
there  was  no  evidence  to  show  that  the 
clauses  exempting  from  the  bond  for  title 
the  right  and  interest  of  the  lumber  company 
in  the  land  in  controversy  were  omitted 
from  said  bond  by  the  mutual  mistake  of  the 
parties."  The  prayer  for  instruction  was 
refused,  and  the  defendant  excepted.    This 
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exception  raises  the  only  point  presented  for 
our  consideration.  To  correct  an  Instrument 
of  ttlls  character  on  the  ground  of  mistake, 
the  evidence  must  be  strong,  clear,  and  con- 
vincing, and  our  decisions  have  established 
the  principle  that,  where  there  Is  any  evi- 
dence to  go  to  a  Jury  on  the  question,  they 
are  to  determine  under  proper  instructions 
whether  the  evidence  is  of  the  character  re- 
quired. Lehew  v.  Hewett,  138  N.  C.  6,  50  S. 
E.  459.  Under  the  charge  of  his. honor,  the 
Jury  have  found  the  Issues  as  to  the  mlstalce 
against  the  defendant,  and  the  court  is  of  the 
opinion,  not  only  that  there  was  evidence 
sufficient  to  be  submitted  to  the  Jury,  but 
that  it  fully  Justifies  the  verdict  which  they 
rendered.  Both  the  plaintiff  and  defendant 
testify  that,  before  they  went  to  the  Justice 
of  the  peace  to  have  the  instrument  written, 
they  had  come  to  a  definite  contract  of  sale 
of  the  land,  and  that  the  timber  previously 
sold  and  conveyed  to  the  lumber  company 
was  excepted.  King,  the  plaintiff,  testified 
that  he  was  to  give  the  bond  for  just  what 
he  had;  that  Hobbs  knew  all  about  the  sale 
of  the  short  straw  timber  to  the  company, 
and  talked  about  how  it  was  to  be  measured; 
and  that  he  sold  Hobbs  the  land  and  the  long 
straw  timber,  and  Hobbs  was  to  take  the 
witness*  place  with  the  lumber  company. 
Hobbs,  the  defendant,  testified  that  "at  the 
gin  [the  place  where  the  trade  was  made] 
the  plaintiff  did  tell  me  he  had  sold  the  short 
straw  timber.  I  thought  I  was  buying  the 
land  with  the  timber  left  out.  When  the 
bond  was  signed  I  thought  I  was  buying  all 
timber  except  12  Inches  and  upward.  He 
told  me  he  had  sold  that.  I  did  not  under- 
stand I  was  buying  that  I  knew  there  was 
a  deed."  The  defendant  also  testified  'that 
the  clause  in  question  was  not  left  out  by 
mistake  and  that  nothing  was  said  about 
excepting  anything."  A  witness  by  the 
name  of  Bradshaw  testified:  "Hobbs,  the 
defendant,  told  me  he  had  bought  the  land, 
and  all  he  disliked  about  It  was  that  the  tim- 
ber on  it  was  sold."  The  plaintiff  and  de- 
fendant then  went  to  a  Justice  of  the  peace 
to  have  their  contract  put  In  writing,  and  the 
Justice,  evidently  by  Inadvertence  or  mistake 
— ^whether  of  himself  or  the  parties  makes 
no  difference — omitted  a  material  stipulation. 
In  such  case  all  the  authorities  are  agreed 
that  the  Instrument  will  be  reformed  so  as 
to  express  the  true  Intent  and  meaning  of 
the  parties. 

This  is  not  an  Instance  of  an  essential  mis- 
take or  misunderstanding  of  the  agreement 
Itself,  nor  where  the  written  instrument  is 


supposed  to  embody  the  first  and  only  con- 
tract of  the  parties,  but  Is  a  case  of  an  error 
of  expression,  where  the  parties  have  come 
to  a  definite  agreement  beforehand,  and,  in 
the  endeavor  to  put  this  agreement  in  writ- 
ing, a  mistake  is  made,  so  that  the  instru- 
ment as  drawn  does  not  In  some  material 
point  express  the  contract  it  was  Intended 
to  evidence.  In  20  Am.  &  Eng.  Enc  (2d  Ed.) 
p.  823,  it  is  said:  "In  mistakes  of  this  kind 
the  only  Inquiry  is,  does  the  instrument  con- 
tain what  the  parties  intended  that  it  should, 
and  understood  that  it  did?  Is  it  their 
agreement?  And  it  is  wholly  Immaterial 
whether  the  defect  is  a  statutory  or  common- 
law  requisite,  or  whether  the  parties  failed 
to  make  the  instrument  In  the  form  they  in- 
tended, or  misapprehended  its  legal  effect" 
The  authorities  are  numerous,  and  fully  bear 
out  this  statement  of  the  doctrine.  Stamper 
V.  Hawkins,  41  N.  C.  7;  Warehouse  Co.  v. 
Ozment,  132  N.  C.  839,  44  S.  B.  681;  Rogers 
V.  Atkinson,  1  Ga.  12;  Stlnes  v.  Hays,  30  N. 
J.  Eq.  364;  Leitensdorfer  v.  Delphy,  15  Mo. 
160,  55  Am.  Dec.  137.  In  this  last  case,  it  is 
held  that  **equity  will  correct  a  mistake, 
either  as  to  fact  or  law,  made  by  a  drafts- 
man of  a  conveyance  or  other  instrument 
which  does  not  fulfill,  or  which  violates,  the 
manifest  intention  of  the  parties  to  the 
agreement"  In  Stlnes  v.  Hays,  supra.  It  is 
said:  "Nor  will  the  fact  that  the  defendant 
denies  that  there  is  a  mistake,  and  testifies 
that  the  deed  was  drawn  according  to  the  in- 
tention of  the  parties,  prevent  the  court  from 
granting  the  relief,  if  it  is  satisfied  that  the 
deed  is  not  in  accordance  with  the  agree- 
ment but  ought  to  be  so."  And  it  has  been 
held  that  the  courts  will  correct  an  error  of 
this  kind,  when  the  complainant  himself 
drew  the  paper.  Oassidy  v.  Metcalf,  66  Mo. 
519.  This  case,  in  the  principal  facts.  Is 
very  similar  to  the  one  before  us,  and  It  is 
there  lield  that  "a  court  of  equity  will  order 
a  contract  to  be  reformed,  so  as  to  make  it 
speak  the  actual  agreement  of  the  parties, 
when  satisfied  that  by  mistake  in  reducing 
it  to  writing  property  has  been  transferred 
which  it  was  not  the  intention  of  either 
should  be  included  in  the  contract;  and  this  in 
a  case  where  the  complainant  himself  drew 
the  paper.  It  is  immaterial  how  the  mistake 
happened,  whether  by  a  misunderstanding 
of  the  meaning  of  the  words  or  through  sheer 
carelessness." 

There  was  no  error  in  refusing  the  defend- 
ant's prayer  for  instruction,  and  the  Judg- 
ment of  the  court  below  is  afllrmed. 
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(72  S.  C.  860) 
TINSLET  V.  WESTERN  UNION  TELE- 
GRAPH   CO. 
(Supreme  Court  of  South  Carolina.    Oct  7» 
1905.) 

1.  Afpeai/— Habmless  Ebbob, 

The  admission  of  Irrelevant  evidence  is  not 
ground  for  reversal,  unless  it  appears  harmful. 
[Ed.   Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  ft  4154.] 

2.  Teleobafhs— Failttbb  to  Deliver  Mxb- 
SAGE— Evidence. 

Where  a  telegram  announcing  a  death  and 
requesting  a  conveyance  was  not  delivered,  in 
an  action  against  the  telegraph  company,  plain- 
tiff could  show  the  amount  of  money  the  sender 
had  on  arrival  at  destination  with  which  to  pro- 
cure other  conveyance. 

3.  Tbial— Chabge  on  Facts. 

Remarks  made  by  the  court  daring  the  ex- 
amination in  chief  of  defendant's  witness,  on 
objections  to  evidence,  are  not  a  charge  on  the 
facts. 

4.  Teleobaphs— Defect  in  Wibes. 

Where  a  defect  in  a  telegraph  wire  was 
caused  by  the  company's  negligence,  it  is  its 
duty  to  receive  messages  and  transmit  them 
with  all  reasonable  dispatch. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Telegraphs  and  Telephones,  §  33.] 

5.  TBiAii— I NSTBUorioNS— Exceptions. 

An  exception,  quoting  a  portion  of  the 
judge's  charge  and  alleging  that  it  was  error, 
without  specifying  in  what  particular,  is  too 
general. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  §§  689,  690.] 

6.  Neoligence— Willfulness. 

An  inadvertent  failure  to  observe  due  care, 
indicates  mere  negligence,  but  a  conscious  fail- 
ure to  observe  due  care  constitutes  willfulness. 
[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Negligence,  fiS  1.  la] 

Appeal  from  Common.  Pleas  Circuit  Court 
of  Laurens  County;   Watts,  Judge. 

Action  by  Clarence  Tinsley  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Ferguson  &  Featherstone  and  Evans  &  Fin- 
ley,  for  appellant  Dial  &  Todd,  for  respond- 
ent 

JONES,  J.  This  appeal  is  from  the  Judg- 
ment on  a  verdict  for  $100,  in  an  action  for 
damages  for  mental  anguish  for  alleged  negli- 
gent and  wanton  failure  to  promptly  deliver 
the  following  telegram:  "Enoree,  S.  C, 
March  17,  1904.  Richard  Fuller,  Mountville, 
S.  C.  My  baby  dead.  Meet  me  with  wagon 
at  High  Point.  Bring  Hugh  Henderson. 
Clarence  Tinsley."  The  message  was  received 
at  the  Enoree  office  about  9 :30  a.  m.,  and  was 
transmitted  from  that  office  to  Augusta  at 
1  o'clock  p.  m.,  and  reached  the  Mountville 
office  through  another  relay  office  at  3 :25  p. 
m.,  and  was  not  actually  delivered  until  next 
day.  Fuller  did  not  live  within  the  corporate 
limits  of  Mountville.  He,  however,  some 
time  later  received  notice  of  the  message 
over  the  'phone  through  another,  and  proceed- 
ed to  make  arrangements  to  go  to  High  Point 
with  a  wagon,  and  arrived  there  about  sun- 
51  S.E.— 58 


down.  In  the  meantime  the  train  bearing 
plaintiff,  the  corpse,  and  attendants  reached 
High  Point  at  2:20  p.  m.  The  weather  was 
cold  and  windy.  The  remains  reached  plain- 
tlff*s  mother's  home,  about  six  miles  distant 
some  time  after  dark.  The  funeral  was  not 
had  until  next  day. 

1.  The  first  exception  alleges  error  in  allow- 
ing plaintiff  to  testify  as  to  how  much  money 
he  had  when  he  got  to  High  Point  on  the  ground 
that  the  testimony  is  irrelevant.  The  irrel- 
evancy of  testimony  is  so  largely  left  to  the 
discretion  of  the  trial  judge  that  the  judg- 
ment will  not  be  disturbed,  unless  it  clearly 
appears  to  have  been  harmful  to  appellant 
Watts  v.  Railroad  Co.,  60  S.  C.  70.  38  S.  E. 
240.  We  fail  to  see  how  the  testimony  could 
injure  appellant,  even  if  irrelevant.  But  it 
was  not  wholly  irrelevant.  It  was  designed 
to  show  the  situation  of  plaintiff,  with  re- 
spect to  means  of  procuring  other  transporta- 
tion, produced  by  the  failure  to  have  trans- 
portation for  the  corpse  on  arrival  of  the 
train  as  a  result  of  the  nondelivery  of  the 
telegram. 

2.  The  second  exception  assigns  error  in 
some  remarks  made  by  the  court  in  presence 
of  the  jury  while  making  a  ruling  as  to  the 
admissibility  of  testimony.  Plaintiff  having 
testified  as  to  the  exposure  to  the  weather 
at  High  Point  during  the  delay  there,  defend- 
ant's counsel  was  seeking  to  show  that  there 
were  houses  of  other  people  near  the  station 
where  he  might  have  resorted.  The  court  at 
first  regarding  the  testimony  incompetent  re- 
marked: "It  was  the  duty  of  the  telegraph 
company  to  deliver  and  promptly  transmit  the 
message.  It  was  not  his  business  to  go  off 
hunting  up  people's  houses,"  etc.  He  imme- 
diately afterwards  decided  to  permit  the  testi- 
mony to  be  brought  out,  and  directed  the  ap- 
pellant's counsel  to  go  ahead.  It  is  objected 
that  the  remark  of  the  court  was  a  charge 
upon  the  facts  and  prejudicial  to  appellant 
The  case  of  State  v.  Marchbank's.  61  S.  C. 
21,  39  S.  E.  187,  shows  that  such  remark  by 
the  court  during  the  progress  of  the  trial  is 
not  a  charge  upon  facts.  The  exception  does 
not  indicate  wherein  the  remark  was  other- 
wise prejudicial. 

3.  The  third  exception  alleges  error  in  cer- 
tain remarks  made  by  the  court  during  the 
examination  in  chief  of  defendant's  witness. 
Defendant's  counsel  was  endeavoring  to  show 
by  his  witness  that  defendant  company  trans- 
mitted the  message  as  promptly  as  possible 
in  view  of  the  condition  of  the  wires.  One  of 
the  wires  was  down,  and  the  circuit  of  the 
other  wire  was  frequently  interrupted  from 
some  unexplained  cause,  and  this  wire  was 
at  intcfrvals  being  used  by  the  train  dispatch- 
er and  for  railroad  messages.  Plaintiff's 
counsel  objected  to  the  witness  stating  any- 
thing unless  he  knew  of  his  own  knowledge, 
whereupon  the  court  remarked  that  he  did 
not  think  it  made  any  difference  how  the  mes- 
sage got  there.  If  defendant  received  the 
message,  it  was  its  duty  to  get  it  there  as 
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quickly  as  It  could,  no  matter  what  wire  it 
used.  Appellant's  counsel  conducted  the 
examination  of  the  witness  <m  that  point 
The  exception  to  this  remark  is  based  upon 
the  ground  that  it  was  calculated  to  prejudice 
the  defendant  and  cut  off  one  of  its  defenses, 
viz.,  that  it  had  no  wire  which  it  could  use 
for  the  purpose  of  transmitting  the  message, 
of  which  plaintiff  had  been  informed.  We 
think  the  court's  remark  could  hare  no  such 
meaning.  The  ruling  as  to  the  admissibility 
of  the  testimony  was  favorable  to  appellant, 
and  the  accompanying  remark  was  not  a 
charge  upon  facts.  Furthermore,  in  the 
charge  to  the  jury  the  issues  raised  by  de- 
fendant were  clearly  stated. 

4.  The  fourth  exception  is  to  the  following 
charge  to  the  jury :  "I  charge  you  as  a  mat- 
ter of  law  that  it  was  the  duty  of  the  Western 
Union  Telegraph  Ck)mpany,  the  defendant 
here,  to  receive  this  message  when  it  was 
tendered,  when  the  party  offered  to  pay  reason- 
able charges  exacted  of  him  by  the  defendant 
company;  that  it  was  the  duty  of  the  de- 
fendant company  to  transmit  that  message 
from  the  point  at  which  it  was  received  to 
its  destination.  It  was  their  duty  to  observe 
due  care  in  properly  transmitting  and  deliver- 
ing that  message.  It  was  their  duty  to  receive 
it  and  transmit  it  when  the  plaintiff  paid 
them  the  charges  they  exacted,  and  it  was 
their  duty  to  exercise  the  same  care  and  dili- 
gence that  an  ordinarily  prudent  person  would 
be  expected  to  exercise  under  similar  cir- 
cumstances." It  is  objected  that  the  charge 
excluded  from  the  jury  the  defense  tixat  the 
wires  were  in  such  condition  that  it  was  im- 
possiblo  to  transmit  the  message,  and  that 
said  message  was  received  subject  to  indef- 
inite delay,  of  all  which  plaintiff  had  notice. 
If  the  condition  of  the  wire  was  due  to  an 
act  of  God,  the  law  on  that  subject  was  ex- 
plained to  the  jury,  and  they  were  instructed 
that  the  defendant  was  not  liable  if  the  fail- 
ure to  transmit  promptly  was  due  to  such 
cause.  If  the  condition  of  the  wire  was  due 
to  defendant's  negligence,  defendant  was 
nevertheless  bound  to  receive  the  message 
upon  payment  of  charges,  and  transmit  with 
all  reasonable  dispatch.  The  judge's  charge 
only  held  defendant  to  the  duty  of  exercising 
ordinary  care  under  the  circumstances. 

6.  The  fifth  exception  quotes  a  portion  of 
the  judge's  charge  and  alleges  that  it  was 
error,  without  specifying  wherein  the  error 
consisted,  and  is,  therefore,  too  general ;  and 
the  sixth  exception  also  quotes  a  portion  of 
the  charge,  and  alleges  that  it  was  not  in 
accordance  with  the  law  of  this  state  as  to 
punitive  damages,  without  stating  wherein 
it  is  contrary  to  law  and  is  also  too  general. 
If,  however,  the  object  of  these  exceptions  is 
to,  question  the  correctness  of  the  judge's 
charge  to  the  effect  that  "a  conscious  failure 
to  observe  due  care  is  wantonness  or  willful- 
ness," and  so  would  justify  punitive  dam- 
ages, they  cannot  be  sustained  in  view  of  our 
decisions.    Pickens  v.  Railroad  Co.,  64  S.  O. 


606.  82  S.  B.  667;  Watts  ▼.  Railroad  Co.,  60 
S.  a  74,  88  S.  E.  240;  Myers  v.  Railroad,  64 
S.  C.  610,  42  S.  E.  598;  Butler  v.  Telegraph 
Co.,  65  S.  C.  516,  44  S.  E.  91.  An  inadvertent 
failure  to  observe  due  care  indicates  mere 
negligence,  but  an  advertent  or  conscious 
failure  to  observe  due  care  passes  beyond 
mere  negligence  into  wantonness  or  willful- 
ness. 

The  exceptions  are  overruled,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 


(7%  s.  C.  887) 
WATSON   T.   POLLITZER. 
(Supreme  Court  of  South  Carolina.    Oct.  7, 
1905.) 

1.  AppKAif— AjmsMANCE— Cebtifyino   Judo- 

MSNT. 

Where  a  circuit  court  afBrms  a  judgment 
of  the  probate  court,  that  it  does  not  certify  the 
judgment  to  the  probate  court  is  not  ground  for 
its  reversal  by  the  Supreme  Court. 

2.  Sake— Recobd. 

On  appeal  to  the  circuit  court  from  a  judg- 
ment of  the  probate  court,  appellant  must  file 
a  certified  copy  of  the  record. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Beaufort  County;  Townsend,  Judge. 

Proceedings  for  the  removal  of  Peter  Wat- 
son, as  guardian  of  Isaiah  and  Florence 
Chaplin,  and  appointment  of  H.  C.  PoUitzer 
in  his  stead.  From  an  order  sustaining  the 
judgment  of  the  probate  court,  Watson  ap- 
peals.   Affirmed. 

W.  S.  Tllllnghast  and  Jno.  S.  Reynolds,  for 
appellant    W.   J.  Thomas,   for  respondent 

JONES,  J.  Proceedings  were  instituted  in 
the  probate  court,  of  Beaufort  county  to 
remove  Peter  Watson  as  guardian  of  two 
minor  children,  for  alleged  misappropriation 
of  funds  of  his  wards.  The  probate  judge 
made  an  order,  dated  November  7,  1904, 
removing  said  guardian  and  appointing  U. 
C.  Pollitzer  in  his  stead,  and  requiring  Wat- 
son to  forthwith  turn  over  to  the  court  all 
funds  of  the  wards  in  his  hands.  From  this 
order  Watson  served  notice  and  grounds  of 
appeal  to  the  circuit  court  on  the  probate 
judge,  and  on  H.  C.  Pollitzer  within  16  days, 
as  required  by  section  57  of  the  Code  of 
Civil  Procedure  of  1902.  The  original  no- 
tice and  grounds  of  appeal  were  filed  with 
the  clerk  of  the  court  of  common  pleas  for 
Beaufort  county  on  the  14th  day  of  Novem- 
ber, 1904.  Nothing  further  was  done  by 
appellant  and  no  return  or  certified  copy  of 
the  proceedings  In  the  probate  court  was 
ever  filed  In  the  circuit  court,  as  required 
by  section  58  of  the  Code  of  Civil  Procedure 
of  1902.  At  the  ensuing  term  of  the  circuit 
court  Judge  Townsend,  on  motion  of  the 
adverse  party  and  on  the  production  of 
attested  copies  of  the  said  appeal,  affirmed 
the  proceedings  of  the  probate  court  on  the 
ground  that  appellant  had  neglected  to  en- 
ter his  appeal.  The  appellant  now  alleges 
that   the   order   of  Judge   Townsend    was 
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erroneous  (1)  In  not  conforming  to  section 
62  of  the  Code  of  Civil  Procedure  of  1902; 
(2)  in  holding  that  the  statute  required  that 
a  certified  copy  of  the  proceedings  in  the 
probate  court  should  be  filed  in  the  circuit 
court  in  entering  an  appeal;  and  (3)  in  not 
allowing  plaintiff  to  amend  the  return  by 
haying  said  certified  copy  filed. 

1.  It  is  not  stated  wherein  the  order  fails 
to  comply  with  section  62  of  the  Code.  This 
section  requires  that  the  final  Judgment  of 
the  circuit  court,  on  appeal  from  the  probate 
court,  shall  be  certified  to  the  probate  court 
by  the  circuit  court  This  may  be  done 
hereafter,  and.  If  it  be  a  fact  that  such  has 
not  already  been  done.  It  Is  not  a  ground  for 
a  reversal  of  the  order. 

2.  The  order  of  the  circuit  court  was  fully 
warranted,  under  sections  58,  60,  and  61  of 
the  Code  of  Civil  Procedure  of  1902,  which 
are  as  follows: 

"Sec.  58.  The  person  appealing  shall  pro- 
cure and  file  In  the  circuit  court  to  which 
such  appeal  Is  taken  a  certified  copy  of  the 
record  of  proceedings  appealed  from,  and 
of  the  grounds  of  the  appeal  filed  In  the 
probate  court,  together  with  the  proper  evi- 
dence that  notice  has  been  given  to  the  ad- 
verse party  according  to  law." 

"Sec.  60.  When  such  certified  copy  shall 
have  been  filed  In  the  circuit  court,  such 
court  shall  proceed  to  the  trial  and  de- 
termination of  the  question,  according  to 
the  rules  of  law.    •    •    • 

"Sec.  61.  If  the  person  appealing  from  the 
proceedings  of  the  probate  court,  as  provid- 
ed in  this  title,  shall  neglect  to  enter  his 
appeal,  the  circuit  court,  to  which  such 
appeal  shall  be  taken,  on  motion,  and  pro- 
ducing attested  copies  of  such  appeal  by 
the  adverse  party,  shall  affirm  the  proceed- 
ings appealed  from,  and  may  allow  costs 
against  the  appellant" 

8.  The  third  ground  cannot  be  sustained, 
because  there  is  nothing  in  the  record  to 
show  that  any  application  was  ever  made  to 
the  circuit  court  to  allow  an  amendment  to 
the  return.  It  Is  well  settled  that  a  state- 
ment of  fact  which  appears  only  in  the  ex- 
ception cannot  be  considered  by  this  court 

The  Judgment  of  the  circuit  court  is 
afiirmed. 


(72  s.  C.  856) 

BURNS  V.  GODDARD. , 

(Supreme  Court  of  South  Carolina.    Oct  7, 
1905.) 

1.  BTI.LS  AND  Notes— Action— Evidence. 

Where  an  action  on  a  note  was  in  the  name 
of  the  payee  against  the  maker  alone,  that  there 
was  an  indorsement  on  the  note  in  the  name  of 
the  payee  was  immaterial. 

2.  Evidence— Similar  Transactions. 

In  an  action  on  a  note  by  the  payee  against 
the  maker,  a  question  asked  plaintiff  as  to 
whether  his  agreement  with  defendant  was  dif- 
ferent from  the  usual  agreement  in  similar  cases 
was  properly  excluded. 


3.  Salb—Delivebt— Instructions. 

In  an  action  on  a  note  given  for  the  price 
of  a  machine  which  did  not  arrive  until  after 
the  maturity  of  the  note,  an  instruction  that 
delivery  to  the  carrier,  in  the  absence  of  any 
agreement  as  to  place  of  delivery,  is  delivery 
to  the  purchaser,  but  that  the  jury  should  con- 
sider, not  only  the  place  of  the  contract,  but  all 
of  the  circumstances,  in  determining  whether 
the  property  was  to  be  delivered  at  the  home  of 
the  buyer,  or  only  to  the  carrier,  was  proper. 

4.  Trial— Instructions— Burden  or  Proof. 

An  instruction  that,  when  a  party  sets  up 
an  affirmative  defense,  the  burden  is  on  him  to 
prove  it,  is  not  objectionable,  in  that  the  jury 
could  infer  that  the  burden  of  proof  meant  only 
the  duty  of  making  a  prima  fade  casCf  whereas 
his  defense  should  be  established  by  a  prepon- 
derance of  evidence. 

5.  Evidence— Parol. 

Where  a  written  contract  as  to  a  machine 
was  a  lease  under  seal  and  a  note  not  under  seal, 
failure  to  deliver  the  machine  at  a  specified  time 
and  place  for  a  specified  purpose  under  an  oral 
agreement  may  be  proved  by  parol,  on  issue  of 
failure  of  consideration  of  the  note. 

6.  Appeal— Harmless  Error. 

An  instruction  not  based  on  the  evidence  is 
not  ground  for  reversal,  when  no  prejudice  is 
shown. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Townsend,  Judge. 

Action  by  S.  A.  Bums  against  J.  W.  God- 
dard.  Judgment  for  defendant,  and  plaln- 
tifC  appeals.    Affirmed. 

B.  F.  Martin,  for  appellant  McCullough 
&  McSwain,  for  respondent 

JONES,  J.  In  this  case  the  payee  sues  the 
maker  upon  a  promissory  note  for  $175,  dated 
December  19,  1902,  and  due  April  1,  1903. 
The  answer  alleged  as  defenses  a  total  fail- 
ure of  consideration  and  that  the  note  was 
obtained  by  false  and  fraudulent  representa- 
tions. The  note  In  question  was  part  of  a 
transaction  between  the  parties,  in  which 
Burns  executed  to  Goddard  an  Instrument 
granting  the  exclusive  right  to  use  and  sub- 
lease to  others  the  right  to  use  the  Shannon 
Axle  Cutter  from  December  19,  1902,  to  April 

4,  1906,  In  the  county  of  Greenville,  S.  C, 
and  as  a  part  of  said  transaction  Burns 
agreed  to  deliver  to  Goddard  at  Greenville, 

5.  C,  one  of  said  machines  within  two  or 
three  weeks  from  December  19,  1902.  There 
was  testimony  that  it  was  understood  that 
Bums  would  canvass  Greenville  county  be- 
tween the  making  and  maturity  of  the  note 
for  the  purpose  of  subleasing  rights  to  use 
said  machine  as  a  means  of  paying  the  note, 
and  in  order  to  make  such  canvass  It  was 
necessary  for  Goddard  to  have  such  a  ma- 
chine for  exhibition.  The  machine  did  not 
arrive  In  Greenville  until  after  the  maturity 
of  the  note,  when  Bums  declined  to  receive 
it  and  also  refused  to  pay  the  note.  The 
jury  rendered  a  verdict  for  the  defendant, 
and    the    plaintiff   appeals    from    judgment 

j  thereon. 

I  1.  The  fifth  and  sixth  exceptions  relate  to 

I  the  rulings  of  the  court  as  to  the  admlssibll- 

,  Ity  of  testimony.    The  plaintiff  was  asked 

'  the  question,  "What  Is  that  indorsement,  'S. 
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A.  Burns/  on  the  back  of  the  note?**  which 
the  court  excluded  as  irrelevant  This  ruling 
was  correct.  The  action  was  in  the  name  of 
the  payee  against  the  maker  alone,  and  the 
Indorsement  was  no  part  of  plaintiff's  case. 
It  is  argued,  however,  that  it  was  admissible 
In  anticipation  of  the  issue  of  fraud  raised 
by  defendant's  answer,  and  that  it  was  a 
circumstance  against  the  charge  of  fraud 
that,  notwithstanding  the  note  had  been 
actually  negotiated  before  maturity,  so  that 
the  Indorsee  could  have  recovered  as  an 
innocent  purchaser,  yet  Burns  took  up  the 
note  himself  and  made  the  fight  to  recover 
thereon.  The  court  ruled  in  substance  that 
such  a  circumstance  had  no  probative  value 
to  show  the  motives  or  acts  of  plaintiff  at 
the  time  of  the  transaction  with  defendant 
In  14  Ency.  of  Law,  196,  it  is  stated  that  the 
"conduct  of  a  party  charged  with  fraud, 
either  before,  at  the  time  of,  or  after  the 
transaction  alleged  to  have  been  fraudulent, 
may  be  shown  for  the  purpose  of  rebutting  a 
presumption  of  fraud  arising  from  the  evi- 
dence, if  it  has  any  legitimate  tendency  in 
this  direction.'*  The  testimony  in  question 
would  have  no  legitimate  tendency  to  rebut 
any  presumption  of  fraud.  If  there  was  any 
arising  from  the  testimony,  because  It  was 
the  duty  of  the  plaintiff,  on  account  of  his 
liability  as  an  indorser,  to  take  up  the  note 
upon  refusal  of  the  maker  to  pay,  whether 
the  original  transaction  was  fraudulent  or 
not 

2.  The  court  also  excluded  the  answer  of 
plaintiff  to  the  question :  "Was  your  agree- 
ment with  Mr.  Goddard  In  any  way  different 
from  the  usual  agreement  in  those  cases?" 
The  witness  answered,  "Not  at  all,"  which 
was  stricken  out  as  irrelevant  The  ruling 
was  not  Improper  nor  harmful.  The  ques- 
tion was  as  to  the  specific  agreement  between 
plaintiff  and  defendant  and  It  would  have 
been  too  discursive  to  Inquire  as  to  the  terms 
of  agreements  made  by  plaintiff  with  others. 

3,  4.  The  fourth  exception  complains  of  the 
charge  to  the  Jury  In  relation  to  the  question 
as  to  where  the  machine  was  to  be  delivered. 
The  plaintiff  requested  the  court  to  charge: 
"In  the  absence  of  any  stipulation  or  agree- 
ment as  to  the  place  of  delivery,  the  sale  Is 
complete  upon  delivery  to  a  common  carrier 
for  transportation  to  the  buyer.  Delivery 
to  the  common  carrier  in  such  a  case  Is  deliv- 
ery to  the  buyer,  in  contemplation  of  law." 
The  court  charged  this  as  a  good  general 
proposition,  but  instructed  the  jury  that 
every  case  depends  upon  its  own  circum- 
stances, and  he  further  charged  In  these 
words:  "For  Instance,  I  write  to  New 
York  to  send  me  a  hat  by  express.  As  soon 
as  it  is  delivered  to  the  express  company 
that  is  a  delivery  to  me.  It  is  my  hat 
Suppose  I  am  here  and  a  man  sells  me  a  hat 
and  I  say,  *Send  It  by  express,*  and  so  on, 
that  would  be  a  matter  for  the  jury  to  say 
whether  he  was  bound  to  deliver  it  at  my 
place  or  not    The  question  would  be  whether 


he  led  me  to  believe  he  would  deliver  ft  at 
my  place  or  not  The  question  in  every  case 
for  the  jury  is,  what  was  the  understand- 
ing between  the  parties?  Now,  the  agree- 
ment may  be  expressed  or  implied  by  word 
or  action.  The  jury  has  to  take  into  con- 
sideration all  of  the  circumstances,  the  place 
where  the  parties  were  and  all  about  It,  and 
come  to  their  conclusion  as  to  whether  or  not 
there  was  an  entire  absence  of  a  stipulation 
or  agreement"  It  is  objected  that  this  is  a 
charge  upon  the  facts  in  making  specific 
reference  to  the  place  of  the  contract,  and 
that  the  illustration  was  misleading.  We 
think  the  charge  Is  not  liable  to  the  criti- 
cism made.  The  jury  was  Instructed  not  only 
to  consider  the  place  of  the  contract  but  all 
of  the  circumstances,  in  determining  whether 
there  was  an  entire  absence  of  evidence  as 
to  the  place  of  delivery.  The  illustration 
construed  with  the  context  does  not  single 
out  the  place  of  the  contract  as  a  circum- 
stance tending  to  show  the  place  of  delivery. 

5.  The  third  exception  alleges  error  in 
failing  to  charge  upon  plaintiff's  oral  re- 
quest as  to  the  degree  of  proof  by  which 
defendant  must  establish  his  affirmative  de- 
fense. The  plaintiff  made  the  following  oral 
request  to  charge:  "There  were  two  af- 
firmative defenses — failure  of  consideration 
and  the  charge  of  fraud.  I  request  your 
honor  to  explain  to  the  jury  that  the  burden 
of  proof  is  upon  the  defendant  to  satisfy 
the  jury  of  these  by  the  preponderance  of 
the  evidence."  The  court,  responding  to  the 
request,  said:  "When  a  party  sets  up  an 
affirmative  defense  that  he  is  released  from 
any  obligation,  he  must  prove  it  The  bur- 
den is  on  him  to  prove  it"  It  is  objected 
that  this  was  error,  because  the  jury  could 
infer  that  "burden  of  proof  meant  only  the 
duty  of  making  a  prima  facie  case,  whereas 
defendant's  affirmative  defenses  should  be 
established  by  the  preponderance  of  the  evi- 
dence, and  because  the  jury,  under  the  in- 
struction, might  have  found  against  the 
plaintiff  on  these  matters.  If  they  had  been 
equally  balanced  as  to  them.  The  rule  of 
court  requires  that  requests  to  charge  should 
be  presented  in  writing ;  but  as  neither  coun- 
sel nor  the  circuit  court  raised  any  objection 
to  the  consideration  of  the  request  on  that 
ground,  we  will  not  The  occasion  does  not 
call  for  any  consideration  of  the  fine  distinc- 
tions made  with  reference  to  the  expressions, 
"burden  of  proof,"  and  "prove  the  issue  by 
the  preponderance  of  the  evidence."  The 
court  clearly  used  the  expression  "burden  of 
proof,"  not  in  the  sense  of  adducing  some 
evidence  of  the  issue,  but  in  the  sense  of 
proving  the  same  by  the  preponderance  of 
the  evidence,  and  therefore  he  charged  sub- 
stantially as  requested  by  the  plaintiff.  This 
is  further  made  evident  by  reference  to  an- 
other portion  of  his  charge  with  respect  to 
defenses  of  defendant 

6.  The  second  exception  alleges  error  In 
charging  the  jury  as  to  the  defense  of  total 
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tailure  of  consideration  set  up  in  the  answer, 
the  ground  of  objection  being  that  there  was 
DO  evidence  on  the  subject.  One  extract 
from  the  charge  will  suffice  to  show  the  pur- 
port of  the  charge,  as  follows :  "If  the  jury 
find  that  plaintiff  was  to  furnish  the  machine 
or  appliance  within  a  specified  time,  and  if 
Buch  machine  was  such  an  essential  part  of 
the  consideration  furnished  to  the  defendant 
as  to  render  the  patent  right  valueless,  in 
the  absence  of  such  a  machine,  and  if  the 
said  machine  was  not  delivered  within  the 
time  specified,  then  there  would  be  a  failure 
of  consideration  for  the  note  given  by  the  de- 
fendant, and  the  verdict  should  be  for  the 
defendant"  We  think  there  was  some  evi- 
dence to  which  the  charge  was  applicable. 
The  note  sued  on  was  not  under  seal,  and 
there  was  some  evidence  tending  to  show 
that  the  contract  was  made  on  plaintiff's 
representation  that  the  machine  would  be 
delivered  at  Greenville,  S.  0.,  within  two  or 
three  weeks  from  December  19,  1902;  that 
the  understanding  between  the  parties  was 
that  defendant  would  canvass  the  county 
during  the  months  of  January,  February,  and 
March,  1902,  and  sell  enough  shop  rights  to 
meet  the  note  at  maturity ;  that  the  posses- 
sion of  the  machine  for  exhibition  and  illus- 
tration was  essential  in  selling  such  rights; 
and  that  the  machine  was  not  delivered  un- 
til after  the  maturity  of  the  note.  The 
promissory  note,  the  lease  of  the  county 
right,  and  the  oral  agreement  as  to  the  de- 
livery of  the  machine,  were  all  parts  of  one 
transaction,  and  the  presence  of  a  seal  on  the 
lease  would  not  operate  to  prevent  defendant 
from  showing  a  total  failure  of  considera- 
tion as  to  the  promissory  note  in  question. 

7.  The  first  and  remaining  exception  as- 
signs error  In  the  charge  with  respect  to 
allegations  of  fraud  In  answer,  on  the  ground 
that  there  was  no  evidence  of  fraud.  It  can- 
not be  said  that  there  was  evidence  of  ac- 
tual fraud  o;i  the  part  of  the  plaintiff  or  of 
any  false  representation,  or  existing  or  past 
fact,  calculated  to  mislead  the  defendant; 
but  if  there  was  no  evidence  whatever  of 
fraud,  the  charge  of  the  court  did  not  prej- 
udice the  plaintiff.  The  language  of  the 
court  was  used  in  reference  to  the  issues 
raised  by  the  pleadings,  and  the  court  In- 
structed the  jury  that  the  fraud  alleged 
must  be  proven.  As  a  general  proposition 
It  Is  true  that  no  Instructions  should  be 
given  to  a  jury  which  are  not  based  upon 
some  theory  deducible  from  the  evidence, 
but  It  is  also  true  that  to  justify  a  reversal 
of  the  judgment  of  the  circuit  court  it  must 
appear  that  appellant  was  probably  prej- 
udiced by  the  action  of  the  court.  Whatever 
may  be  the  view  elsewhere,  our  cases  sup- 
port the  view  that  an  instruction  upon  an 
Issue  as  to  which  there  Is  no  evidence  what- 
ever, or  of  mistake  In  stating  Issues,  is  not 
reversible  error,  unless  the  attention  of  the 
court  is  called  to  the  matter.  Vann  v.  Howie, 
44   S.   a   646,  22   S.   a   735;    CrossweU  ▼• 


Association,  51  S.  C.  469,  29  S.  E.  236 ;  State 
V.  Still,  68  S.  C.  38,  46  S.  E.  524,  102  Am. 
St  Rep.  657.  There  are  other  more  appro- 
priate methods  of  raising  the  question  as  to 
the  absence  of  evidence,  as  by  motion  for 
nonsuit  in  proper  cases,  by  request  for  an  in- 
struction that  there  is  no  evidence  upon  stat- 
ed Issues,  or  by  motion  for  a  new  trial  on 
that  ground.  Moreover,  the  appellant  has 
no  ground  for  complaint,  as  his  counsel  re- 
quested the  court  to  explain  to  the  jury  that 
the  burden  of  proof  is  upon  the  defendant 
to  satisfy  the  jury  of  his  defenses — failure 
of  consideration  and  fraud — ^by  the  prepon- 
derance of  the  evidence,  which  instruction 
the  court  gave  at  his  instance. 

The    exceptions    are   overruled,    and    the 
Judgment  of  the  circuit  court  is  afiSrmed. 


(73  8.  C.  881) 
GLOVER  T.  CHARLESTON  &  S.  RY.  CO. 
at  al. 
(Supreme  Court  of  South  Carolina.    Oct  7, 
1905.) 
BuiNi^NT  Domain  — Compensation— Rights 
OF  Landowner. 
Rev.  St  1893,  c.  51,  art  2,  §§  1743-1755, 
relating  to  recovery  of  compensation  for  a  right 
of  way,  do  not  apply  to  a  right  of  way  against 
remaindermen  after  the  death  of  life  tenant,  on 
refusal  of  the  railroad  company  to  malce  com- 
pensation,   denying   any    right   to    recover    the 
same,  where  the  landowners  have  not  consented 
to  the  entry  of  the  railroad  company;  but  the 
remedy  is  by  action. 

Appeal  from  Common  Pleas  Circuit  0>urt 
of  Charleston  County;  Klugh,  Judge. 

Action  by  Eleanor  L.  Glover  against  the 
Charleston  &  Savannah  Railway  0)mpany 
and  others.  From  an  order  overruling  de- 
murrer to  the  complaint,  defendant  railway 
company  appeals.    Afllrmed. 

Mordecai  &  Gadsden,  for  appellant.  How- 
ell &  Gruber,  Toung  &  Toung,  and  Jas.  F. 
Izlar,  for  respondent 

WOODS,  J.  The  complaint  Is  to  recover 
compensation  for  the  use  of  land  held  by  the 
defendant  Charleston  &  Savannah  Railway 
Company  as  a  right  of  way.  The  railway 
company  demurred  to  the  complaint  ''on  the 
ground  that  the  same  does  not  state  facts 
sufficient  to  oonstitute  a  cause  of  action,  in- 
asmuch as  the  remedy  provided  by  article  2, 
c.  61,  §§  1743  to  1765,  Rev.  St  1893,  for 
obtaining  compensation  for  right  of  way,  is 
exclusive."  The  appeal  is  from  an  order 
overruling  the  demurrer. 

The  complaint  expressly  alleges  (1)  that  the 
plaintiff  and  the  defendants,  except  the  rail- 
way company,  are  the  owners  of  the  land, 
cjalming  under  the  will  of  Joseph  Glover 
after  the  life  estate  devised  to  Francis  Y. 
Glover f  (2)  that  the  railway  company  entered 
and  constructed  its  road  during  the  lifetime 
of  Francis  Y.  Glover,  the  life  tenant  "long 
before  the  rights  of  the  plaintlfC  and  her 
co-tenants   accrued,   and  long  before  many 
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of  them  were  in  esse,  some  of  the  parties  now 
1b  Interest  being  at  the  time  when  their  rights 
accrued,  and  now,  minors  nnder  the  age  of 
21  years";  (3)  that  the  defendant  railway 
company  denies  the  right  to  compensation; 
and  (4)  that  neither  the  plaintiff  nor  any 
of  the  defendants  who  are  in  common  interest 
with  her  "have  actually  or  presumptively 
consented  to  or  permitted  the  entry  of  the 
said  Charleston  &  Savannah  Railway  Com- 
pany, nor  any  one  or  more  of  its  predecessors 
in  title,  upon  the  said  premises  or  any  part 
thereof,  for  the  purpose  of  constructing  said 
railroad  or  railway  thereon,  or  for  any  pur- 
pose whatsoever."  It  has  been  decided  in 
many  cases  that  the  condemnation  statute 
provides  no  method  for  determining  the  right 
of  compensation  where  it  is  disputed,  and 
that  the  right  must  be  adjudicated  in  an 
action  of  this  kind.  Railway  Co.  v.  Riddle- 
huber,  38  S.  C.  308,  17  S.  B.  24;  Oureton  v. 
Railroad  Co.,  59  S.  C.  871,  37  S.  E.  914;  Glover 
V.  Remley,  62  S.  C.  52,  39  S.  E.  780;  Railway 
Co.  V.  Reynolds,  60  S.  C.  481,  48  S.  E.  476. 
Under  these  authorities  the  statutory  pro- 
ceedings are  not  applicable  here,  for  the  fur- 
ther reason  that  the  complaint  alleges  those 
who  claim  the  land  as  owners  have  not  ac- 
tually or  presumptively  consented  to  or  per- 
mitted the  entry  by  the  corporation  for  con- 
struction. Under  the  allegations  of  the  com- 
plaint ownership  of  the  land  included,  not 
only  the  life  estate  of  Francis  Y.  Glover,  but 
the  remainder  claimed  by  the  plaintiff  and 
the  defendants  in  common  interest  with  her. 
Permission  or  consent  by  the  life  tenant  could 
not  affect  the  interest  of  the  remaindermen. 
Cureton  v.  Railroad  Oo.,  supra;  Railway  Co. 
V.  Reynolds,  supra. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(72  S.  C.  846) 

WOFFORD  ▼.  CLINTON  COTTON  MILLS. 

(Supreme  Court  of  South  Carolina.    Oct  7, 

1005.) 

1.  Masteb  and  Servant— Injury  to  Serv- 
ant—Knowledge  OF  Danger. 

A  servant  cannot  recover  for  injuries  re- 
ceived in  the  use  of  an  appliance,  the  danger  of 
which  he  knew. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  H  574-600.] 

2.  Evidence— Expert  Testimony. 

An   expert   operative,   who   testifies  aa  to 
his  knowledge  of  certain  machinery,  can  state 
what  a  person  would  have  to  do  to  get  his  bands 
caught  m  the  machine  in  a  certain  manner. 
8.  Negligence. 

Negligence  is  the  want  of  due  care. 
[Ed.  Note. — For  cases  in  point  see  vol.  d7. 
Cent  Dig.  Negligence,  §  1.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  LaureuB  County ;  Ellis  Q.  Graydon,  Judge. 

Action  by  J.  M.  Wofford  against  the  Clinton 
Cotton  Mills.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

F.  P.  McGowan  and  W.  R.  Riehey,  for  ap- 
pellant   Simpson  &  Cooper,  for  respondent 


WOODS,  J.  The  plaintiff,  an  employ^  of 
the  defendant  cotton  mill,  recovered  a  verdict 
of  $200  for  the  lofls  of  his  hand  while  attend- 
ing a  speeder  frame  in  the  mill.  The  im- 
portant question  is  whether  the  motion  for 
nonsuit,  which  was  refused  by  the  circuit 
court,  should  have  been  granted,  on  the 
ground  that  the  plaintiff  assumed  the  risk  of 
the  character  of  the  machine  and  of  the  work 
in  which  he  was  engaged  when  the  accident 
occurred.  The  case  rested  on  these  facts. 
The  plaintiff  was  required  to  clean  the  floor 
under  the  machine  with  a  cloth,  and  in 
performing  this  duty  his  hand  was  caught 
and  crushed  by  the  cogwheel  that  ran  the 
speeder.  The  speeder  was  "a  late  improved 
machine,"  made  by  the  Providence  Machine 
Company.  The  cogs  were  covered  on  top, 
but  the  cover  did  not  extend  to  the  floor ;  and 
hence  the  cogs  under  the  machine,  which 
were  about  15  inches  above  the  floor,  were 
not  protected.  It  was  possible,  and  would 
have  been  safer,  to  cover  the  cogs  at  the 
bottom  as  well  as  the  top,  and  similar  ma- 
chines in  two  other  mills  mentioned  by  the 
witnesses  had  the  cogs  so  protected.  The 
plaintiff  had  never  been  told  of  the  danger 
of  his  employment,  and  he  testified:  "I 
thought  it  was  cased  up  sufllciently  to  keep 
from  getting  caught  •  •  •  I  knew  it 
[the  casing]  didn't  come  to  the  floor,  but  I 
didn't  think  it  was  dangerous  to  run  my  hand 
under  there."  The  plaintiff,  who  was  25 
years  old  and  has  been  working  in  the  mill 
two  years,  saw  the  machine  put  up,  and 
every  Saturday  after  the  mill  stopped  it  was 
his  duty  and  habit  to  take  off  the  cover  and 
clean  the  cogs.  As  a  man  of  ordinary  intelli- 
gence— and  ordinary  intelligence  must  be 
imputed  to  him  in  the  absence  of  proof 
of  disability — ^he  was,  therefore,  necessarily 
familiar  with  the  structure  of  the  ma- 
chine, and  could  not  have  failed  to  know 
that  in  using  a  cloth  with  his  hand  to  clean 
a  floor  15  inches  below  a  revolving  cogwheel 
there  was  peril  of  having  his  hand  caught 
and  injured.  The  case  is  therefore  one  where 
the  servant  complaining  of  injury  had  knowl- 
edge, not  only  of  the  nature  of  the  appliance, 
but  the  danger  to  which  its  use  subjected 
him. 

1.  It  is  not  the  duty  of  the  servant  to  as- 
certain whether  the  machinery  is  reasonably 
safe,  but  when  it  afllrmatively  appears  he 
did  actually  know  of  the  features  of  the  ma- 
chine which  he  alleged  constituted  defects, 
and  knew  also  the  danger  which  grew  out  of 
them  and  assumed  the  risk,  he  cannot  re- 
cover. Whether  the  servant  assumed  the 
risk,  as  has  been  often  decided,  is  ordinarily 
a  question  to  be  determined  by  the  jury 
under  all  the  circumstances  of  the  case.  Bus- 
sey  V.  Railway  Co..  52  S.  C.  438,  30  S.  E.  477; 
Lasure  v.  Graniteville  Mfg.  Co.,  18  S.  C.  275; 
Farley  v.  Veneer  Co.,  51  S.  C.  222,  28  S.  E.  19a 
He  is  not  chargeable  with  inspection  or  ex- 
ercise of  care  in  discovering  defects ;  that  be- 
ing the  master's  duty.    Wood  y.  Victor  Mfg. 
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Co.,  66  S.  O.  487,  45  S.  E.  81.  Even  where 
he  has  knowledge  of  the  defect  and  the  dan- 
ger, it  is  for  the  jury  to  say  whether  he  \b 
chargeable  with  the  risk,  if  he  continues  in 
the  employment  in  order  to  meet  an  extra- 
ordinary emergency  due  to  defective  appli- 
ances furnished  by  the  master,  as  in  Barks- 
dale  V.  Railway  Ck).,  66  S.  O.,  208,  44  S.  B. 
743,  or  the  servant  continues  the  work  rely- 
ing fipon  the  master's  assurance  of  safety, 
his  knowledge  being  presumably  superior,  as 
in  Mew  v.  Railway  Co.,  55  S.  C.  100,  32  S.  B. 
828,  and  Keys  v.  Winnsboro  Granite  Co.,  72 
S.  C.  97,  51  S.  B.  549,  or  works  under  the 
coercion  of  legal  penalties.  1  Labatt  on 
Master  &  Servant,  §  289,  subd.  "d."  None  of 
these  grounds  of  excuse  appear  in  this  case, 
nor  is  there  any  evidence  of  disability  or 
lack  of  experience  or  ordinary  intelligence. 
The  risk  was  obvious,  and  could  not  fail 
to  be  comprehended  by  a  person  of  meager, 
not  to  say  ordinary,  understanding.  The  evi- 
dence admits  of  no  other  conclusion  than  that 
the  plaintiff  not  only  knew  the  nature  of  the 
machine,  but  fully  comprehended  the  danger 
of  putting  his  hand  under  the  moving  cogs 
to  clean  the  floor.  This  being  so,  it  follows 
the  nonsuit  should  have  been  granted.  Hoop- 
er V.  Raihroad  Co.,  21  S.  C.  547,  53  Am.  Rep. 
681;  Mew  v.  Railway  Co..  56  S.  C.  101,  32  S. 
B.  828;  Owlngs  v.  Moneynick  Oil  Mill  Co.,  55 
S.  C.  483,  33  S.  B.  511;  Martin  v.  Royster 
Guano  Co.,  72  S.  C.  237,  51  S.  B.  680;  Biggers 
V.  Catawba  Power  Co.,  72  S.  C.  264,  51  S.  B. 
882;  1  Labatt  on  Master  ft  Servant,  §S  263, 
264,  279b.  It  does  not  appear  that  any  ob- 
jection was  made  to  the  plaintiff  giving  his 
opinion  that  the  gearing  where  he  was  hurt 
could  have  been  guarded.  Therefore  the  first 
exception  cannot  be  considered. 

The  testimony  of  the  witness  Eugene  Davis 
that  cleaning  the  floor  under  the  machine 
while  it  was  running  was  not  dangerous,  If 
the  person  was  careful,  was  not  excluded  or 
stricken  out.  There  is,  therefore,  no  ground 
for  the  second  exception. 

Objection  was  made  to  the  question  asked 
the  witness  Moore,  "Was  this  or  not  a  safe 
machine?''  and  the  question  was  excluded 
as  leading.  Subsequently  the  witness  gave 
his  opinion  as  to  whether  the  machine  was 
dangerous,  and  the  defendant,  therefore,  suf- 
fered no  prejudice.  The  witness  D.  T.  God- 
frey gave  his  opinion  as  follows:  "It  lA  the 
safest  machine  I  ever  saw.  No  possible 
chance  for  a  man  to  get  hurt,  unless  he  is 
willful  and  careless."  This  statement  was 
not  stricken  out,  and  there  is  therefore  no 
ground  for  saying  the  defendant  did  not  have 
the  benefit  of  the  opinion  of  this  witness. 

2.  The  same  remarks  apply  to  the  evidence 
of  J.  B.  Wright,  who  testified,  if  a  person  ex- 
ercised care  he  could  have  cleaned  off  the 
sine  under  the  machine  without  getting  hurt 
It  is  true  the  court  stopped  the  witness  at 
this  point  but  this  evidence  was  not  stricken 
out  and  was  therefore  before  the  jury.  We 
think,  however,  there  was  error  in  refusing 


to  allow  the  defendant  to  ask  J.  B.  Wright 
what  a  person  would  have  to  do  in  order  to 
get  his  hands  caught  in  the  cogs  while  the 
covering  was  on.  The  witness,  who  was  an 
experienced  operative,  had  described  the  ma- 
chine and  had  given  the  facts  upon  which  his 
answer  to  the  question  might  well  have  been 
founded.  The  question  was  therefore  com- 
petent Chemical  Company  v.  Kirven,  57 
S.  C.  449,  35  S.  E.  445.  The  circuit  judge 
distinctly  charged  that  the  master  is  not  re- 
quired to  furnish  the  safest  and  best  appli- 
ances, but  only  those  that  are  reasonably 
safe  and  suitable  for  the  work  in  which  the 
servant  is  engaged,  and  there  is  not  the 
slightest  ground  for  the  exception  that  the 
language  used  "left  the  impression  upon  the 
minds  of  the  jury  that  the  defendant  was 
required  to  be  the  insurer  of  the  safety  of 
its  employ^." 

3.  The  definition  of  negligence  as  the  want 
of  due  care  Is  not  only  elementary,  but  is 
approved  in  the  case  of  Carter  v.  Railroad 
Co.,  19  S.  C.  24,  45  Am.  Rep.  754^  and  the 
exception  as  to  this  definition  is  overruled. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  be  remanded  for  a  new  trial. 


(72  S.  C.  843) 

TRAPP  V.  SOUTHERN  RY. 

BROOKS  V.  SAME. 

(Supreme  Court  of  South  Carolina.    Oct  7, 

1905.) 

1.  Cabbixbs  —  Cabbting  Passenobb  Beyond 
Station— Punitive  Damages. 

Where  a  passenger  buys  a  ticket  to  his 
station,  and  under  direction  of  the  station  agent 
gets  on  a  train  which  does  not  stop  there,  and 
his  station  is  passed  before  the  conductor  comes 
to  take  up  the  ticket,  and  he  offers  to  take  bim 
on  and  return  bim  to  his  station  on  the  next 
train,  but  at  his  request  the  conductor  stops  the 
train  several  miles  beyond  his  station  and  he 
walks  back,  he  cannot  recover  punitive  damages. 
[Ed.  Note. — For  cases  in  point  see  vol.  9, 
Cent  Dig.  Carriers,  §  1083.] 

2.  Same— Evidence. 

Where,  in  an  action  by  a  passenger  for  be- 
ing carried  beyond  his  station,  defendant  shows 
that  he  boarded  the  wrong  train,  plaintiff  may 
show  that  he  was  directed  by  the  station  agent 
to  board  the  train. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County ;  Watts,  Judge. 

Actions  by  Edgar  Trapp  against  the  South- 
em  Railway  and  by  E.  Trapp  Brooks  against 
the  same  defendant  Judgments  for  plain- 
tiffs, and  defendant  appeals.    Reversed. 

B.  li.  Abney  and  C.  P.  Sanders,  for  ap- 
pellant Buchanan  E.  Hanahan,  for  respond- 
ents. 

JONES,  J.  These  actions,  depending  upon 
substantially  the  same  facts,  were  tried  to- 
gether in  the  circuit  court,  and  resulted  in  a 
judgment  for  $400  in  favor  of  each  plain 
tiff.  The  complaints  claim  damages  for  both 
negligence  and  willfulness  in  carrying  plain- 
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tlffB  beyond  their  station  while  aboard  de- 
fendant's train  as  passengers.  It  appears 
that  on  October  29,  1903,  during  the  fair  In 
Oolmnbla,  plaintiffs  purchased  tickets  at  Co- 
lumbia for  Bookman's  a  station  on  defend- 
ant's railroad  between  Columbia  and  Alston, 
and  boarded  an  excursion  train  not  schedul- 
ed to  stop  at  Bookman's.  One  of  the  plain- 
tiffs, in  reply,  was  permitted  to  state  that  a 
railroad  man,  in  uniform,  directed  him  to 
get  on  "that  train  that  was  back  in  on  that 
track."  Under  this  direction  plaintiffs  board- 
ed said  excursion  train.  Defendant  company 
also  ran  another  train,  which  left  Columbia 
station  on  the  same  track,  scheduled  to  run 
'a  few  minutes  behind  the  excursion  train, 
and  to  stop  at  Bookman's.  Whether  or  not 
this  second  train,  or  any  part  of  it,  was 
•*back  in  on  that  track"  when  plaintiffs  got 
aboard,  does  not  clearly  appear.  There  was 
evidence,  however,  that,  while  plaintiffs 
were  on  board,  servants  of  the  defendant 
went  through  the  train  a  few  minutes  before 
starting,  and  gave  notice  that  said  train 
would  not  make  any  stop  before  reaching 
Alston.  The  train,  consisting  of  a  baggage 
car  and  four  coaches,  was  crowded  with  pas- 
sengers; some  standing  in  the  aisles.  The 
conductor  began  collecting  fares  and  tickets 
at  the  front  end  of  the  train,  and  before  he 
reached  the  place  where  plaintiffs  were,  in 
the  rear  end  of  the  last  or  next  to  the  last 
coach,  the  train  was  passing,  or  had  passed, 
Bookman's.  Seeing  this,  one  of  the  plain- 
tiffs tried  to  pull  the  cord  and  called  to  the 
conductor,  who  was  then  in  the  front  end 
of  the  coach  occupied  by  plaintiffs.  On  reach- 
ing plaintiffs  to  receive  their  tickets,  the  con- 
ductor for  the  first  time  ascertained  that 
plaintiffs  were  on  board  for  Bookman's,  and 
told  them  they  were  on  the  wrong  train,  that 
said  train  did  not  stop  at  Bookman's,  and  of- 
fered to  take  them  to  Alston,  the  next  station, 
and  return  them  to  Bookman's  on  next  train. 
Plaintiffs  objected  to  being  taken  to  Alston 
and  requested  that  the  train  be  stopped.  The 
conductor  then  pulled  the  bell  cord  and  tried 
to  stop  the  train,  and,  as  the  train  did  not 
slow  down,  he  went  out  on  the  platform  and 
signaled  with  lantern  to  stop.  It  was  then 
dark.  The  train  came  to  a  stqp  some  400  or 
500  yards  beyond  Littleton,  a  flag  station 
2  or  3  miles  from  Bookman's.  The  plaintiffs 
alighted  at  a  spot  across  Little  river  from 
Littleton.  Plaintiffs  were  subjected  to  no 
rudeness  or  Indignity.  They  walked  back 
to  Bookman's,  crossing  the  trestle  over  Little 
river  with  some  apprehension  of  danger,  but 
sustaining  no  physical  injury  and  no  loss, 
except  the  time  and  effort  required  to  walk 
back  to  Bookman's,  which  was  accomplished 
In  about  three-quarters  of  an  hour. 

1.  The  vital  question  presented  by  the  ap- 
peal is  whether  there  was  any  evidence  what- 
ever of  willfulness,  so  as  to  Justify  punitive 
damages.  This  question  is  presented  in  vari- 
ous forms — ^by  exception  to  refusal  to  non- 
suit the  cause  of  action  based  upon  willful- 
ness exception  to  refusal  to  charge  that  there 


was  no  evidence  of  willfulness,  and  to  the 
refusal  of  a  new  trial  on  that  ground.  We 
have  carefully  examined  the  testimony  to 
this  end,  and  are  of  the  opinion  that  there 
was  no  evidence  whatever  of  any  reckless  or 
wanton  conduct  on  the  part  of  defendant, 
and  that  the  exceptions  based  upon  thia  con- 
tention should  be  sustained. 

The  remaining  exceptions  were  to  rulings 
as  to  the  admissibility  of  testimony,  'it  is 
contended  under  the  first,  second,  and  third 
exceptions  that  the  court  allowed  the  plain- 
tiff Edgar  Trapp  to  give  his  opinion  as  to  the 
amount  of  damages  he  sustained.  As  a  mat- 
ter of  fact  the  court  held  that  the  witness 
must  state  facts,  not  his  opinion,  and  the 
witness  really  expressed  no  opinion  as  to  the 
amount  of  damages. 

2.  The  sixth  exception  alleges  error  in  per- 
mitting Edgar  Trapp  to  be  examined,  in  re- 
ply, as  to  how  he  happened  to  get  upon  said 
train.  The  testimony  was  in  reply  to  the 
testimony  offered  by  defendant  that  plain- 
tiffs had  wrongfully  boarded  a  train  not 
scheduled  to  stop  at  Bookman's.  It  was  com- 
petent for  plaintiffs  to  show  in  reply.  If  th^ 
could,  that  the  agent  of  the  defendant,  while 
acting  within  the  scope  of  his  agency,  had 
directed  them  to  take  that  train. 

The  Judgment  of  the  circuit  court  la  re- 
versed, and  the  case  remanded  for  a  new 
trial. 


(189  N.  a  897) 

PROPST  T.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.    Oct.  81, 
1905.) 

1.  Statutes— OoNBTBUcnoN—LBGisuLTivB  Iw- 

TENTXON. 

In  construing  a  statute,  the  legislative 
intention  should  be  ascertained  from  the  words 
of  the  statute,  if  possible,  and  such  intention, 
when  so  ascertained,  must  govern. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent  Dig.  Statutes,  S  259.] 

2.  Same— Provisos. 

While,  as  a  general  rule,  a  proviso  Is  not 
permitted  to  enlarge  the  meaning  of  the  en- 
actment to  which  it  is  appended,  so  as  itself  to 
operate  as  a  substantive  enactment,  but  is  con- 
fined by  construction  to  the  subject-matter  of 
the  section  of  which  it  is  a  part,  yet.  If  the  con- 
text requires  it,  the  proviso  may  be  construed  as 
extending  to  and  qualifying  other  sections,  or 
even  as  being  tantamount  to  an  independent 
provision. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  §  810.] 
8.  Venui^— Actions  against  Raiukoads. 

Acts  1905,  p.  398,  c  307,  amending  Code, 
S  192,  provides  fOr  the  trial  of  actions  in  the 
county  where  plaintiffs  or  defendants  reside, 
and,  if  defendants  are  nonresidents,  then  in 
the  countv  in  which  plaintiffs  reside,  and,  if 
none  of  the  parties  are  residents,  then  in  the 
county  designated  in  the  sunmions  and  com- 
plaint, "provided  that  in  all  actions  against 
railroad  companies'*  the  action  shall  be  tried 
either  in  the  cOunty  where  the  cause  of  action 
arose,  or  in  an  adjoining  county,  or  In  the 
county  where  plaintiff  resided  when  the  cause 
of  action  arose,  etc.  Section  194  provides  that 
actions  against   foreign   corporations   may   be 
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brought  in  the  conntT  in  which  th«  cause  of 
action  arose,  or  in  which  the  corporation  usu- 
ally does  business,  or  in  which  it  has  property, 
or  in  which  plaintiff  usually  resides.  Held,  that 
an  action  against  a  railroad,  whether  resident 
or  foreign,  is  to  be  tried  in  the  county  where 
the  cause  of  action  arose,  or  in  an  adjdinine 
county,  or  in  the  county  where  plaintiff  resided, 
in  accordance  with  section  192  as  amended,  and 
section  194  will  be  construed  to  apply  only  to 
foreign  corporations  other  than  railroads. 

(EkL  Note. — For  cases  in  point,  see  toI.  41, 
Cent.  Dig.  Railroads,  fi§  46-50.] 

4.  Statutes  —  Constbuction  —  Independent 

Pbovisions. 
Separate  sections  of  the  Code  should   be 
so  construed,  if  possible,  as  to  reconcile  them 
and  effectuate  each. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  S§  282,  283,  312.] 

Appeal  from  Superior  Court,  Guilford 
County;   Peebles,  Judge. 

Action  by  J.  L.  Propst  against  the  South- 
ern Railway  Company.  From  an  order 
changing  the  place  of  trial,  plaintifT  appeals. 
Affirmed. 

John  A.  Barringer  and  J.  T.  Morehead, 
for  appellant  King  ft  Kimball  and  A.  B. 
Andrews,  Jr.,  for  appellee. 

WALKER,  J.  This  action  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  de- 
fendant, a  nonresident  corporation,  was 
brought  by  the  plaintiff  in  the  superior 
court  of  Guilford  county.  The  defendant 
moved  that  the  place  of  trial  be  changed 
to  Rowan  county,  where  it  was  found,  as 
a  fact,  the  plaintiff  resided  and  the  cause 
of  action  arose.  The  court  ordered  the  case 
to  be  removed  for  trial  to  said  county,  under 
chapter  367,  p.  398,  Acts  1905,  amending 
section  192  of  the  Code.  That  section  pro* 
vides  for  the  trial  of  actions  in  the  county 
where  the  plaintiffs  or  the  defendants  or 
any  of  them  reside,  and.  If  none  of  the 
defendants  resides  in  the  state,  then  in  the 
county  in  which  the  plaintiffs  or  any  of 
them  reside,  and,  if  none  of  the  parties 
resides  in  the  state,  then  in  the  county  des-. 
ignated  by  the  plaintiff  in  the  summons  and 
complaint,  subject,  however,  to  the  power 
of  the  court  to  change  the  place  of  trial 
as  provided  by  law.  The  section  was  amend- 
ed by  Acts  1905,  p.  398,  c.  367,  as  follows: 
"Provided  that  in  all  actions  against  rail- 
roads, the  action  shall  be  tried  either  in 
the  county  where  the  cause  of  action  arose 
or  in  the  county  where  the  plaintiff  resided 
at  the  time  the  cause  of  action  arose,  or 
in  some  other  county  adjoining  the  county 
in  which  the  cause  of  action  arose,  subject 
however  to  the  power  of  the  court  to  change 
the  place  of  trial  in  the  cases  provided  by 
the  statute." 

The  plaintiff's  counsel  contended  that  the 
proviso  enacted  in  1905  applies  only  to  cor- 
porations residing  in  the  state,  and  that,  as 
the  defendant  is  a  nonresident  corporation. 
It  does  not  come  within  either  the  words 
or   the   intent   of   the  proviso^    and   conse- 


quently actions  against  it  must  be  brought 
and  tried  In  accordance  with  the  provisions 
of  section  194  of  the  Code  relating  to  suita 
against  nonresident  or  foreign  corporations, 
wliich  section  requires  such  actions  to  be 
brought  in  the  county  in  which  1;he  cause 
of  action  arose,  or  in  which  the  corporation 
has  property  or  usually  does  business,  or  in 
which  the  plaintiff  resides.  We  do  not  think 
this  is  the  proper  construction  of  the  pro- 
viso, and  it  seems  to  us  that,  if  it  should 
be  so  interpreted,  the  clearly  expressed  in- 
tention of  the  Legislature  would  be  defeated. 
It  is  our  duty,  in  construing  a  statute,  to 
ascertain  from  its  words,  if  possible,  the 
meaning  which  the  Legislature  intended  it 
should  have,  and,  when  the  intention  is  thus 
ascertained.  It  must  always  govern.  The 
general  office  of  a  proviso  is  either  to 'ex- 
cept something  from  the  enacting  clause,  or 
to  qualify  or  restrain  its  generality,  or  to 
exclude  some  possible  ground  of  misinter- 
pretation of  it  and  usually  it  is  not  per- 
mitted to  enlarge  the  meaning  of  the  enact- 
ment to  which  it  is  appended,  so  as  itself 
to  operate  as  a  substantive  enactment  It 
relates  generally  to  what  immediately  pre- 
cedes it,  and  is  confined  by  construction  to 
the  subject-matter  of  the  section  of  which 
it  is  a  part.  These  rules  are,  however,  not 
absolute,  and  after  all,  if  the  context  re- 
quires it,  the  proviso  may  be  construed  as 
extending  to  and  qualifying  other  sections, 
or  even  as  being  tantamount  to  an  independ- 
ent provision;  the  main  object  being  to  en- 
force the  will  of  the  Legislature  as  it  is 
manifested  by  the  entire  enactment  26  Am. 
ft  Eng.  Enc.  (2d  Ed.)  678,  679.  The  inten- 
tion of  the  lawmaker,  if  plainly  expressed, 
must  have  the  force  of  law,  though  It  may 
be  in  the  form  of  a  proviso;  the  intention 
expressed  being  paramount  to  form.  2  Lewis* 
Sutherland  on  Stat  Const  (2d  Ed.)  p.  673, 
S  352  (223) ;  Bank  v.  Manufacturing  Co., 
96  N.  C.  298,  3  S.  E.  363 ;  Railroad  v.  Smith, 
128  U.  S.  174,  9  Sup.  Ct  47,  32  L.  Ed.  377. 
In  Bank  v.  Manufacturing  Co.,  supra,  this 
court  says:  "While  it  is  a  general  rule 
in  the  construction  of  statutes  to  consider 
a  proviso  as  a  limitation  upon  the  general 
words  preceding  and  [as]  excepting  and 
taking  out  something  therefrom,  the  rule 
is  not  absolute,  and  the  meaning  of  the 
proviso  must  generally  be  ascertained  from 
the  language  used  in  it**  That  case  affords 
a  striking  Illustration  of  the  principle,  and 
seems  to  be  a  direct  authority  for  the  posi- 
tion that  the  proviso  of  1005  may  operate 
independently,  if  the  Intention  to  give  it 
that  effect  is  sufficiently  indicated,  which 
we  will  now  consider. 

Giving  to  the  language  of  the  act  of  1905 
its  ordinary  meaning,  we  are  unable  to 
avoid  the  conclusion  that  the  purpose  was 
to  extend  its  provisions  to  all  railroads, 
both  domestic  and  foreign.  The  words  are 
broad  and  comprehensive.  They  embrace 
"all    actions    against    railroads,"    and    tills 
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means  nothing  less  than  that,  wherever  a 
railroad  is  defendant,  it  shall  be  entitled 
to  the  benefit  of  the  act  without  regard  to 
its  residence;  and  this  Is  so  because  there 
is  nothing  to  restrict  the  meaning  to  resident 
railroads.  The  very  fact  that  the  proviso 
was  added  to  section  192  Is  additional  evi- 
dence, if  any  is  required,  of  the  intent  of 
the  Legislature.  That  section  provides  for 
the  place  of  bringing  and  trying  actions 
against  both  resident  and  nonresident  de- 
fendants, and  it  was  meet  and  proper,  there- 
fore, that  a  proviso,  if  intended  to  apply 
to  both  classes  of  corporations,  resident  and 
nonresident,  should  be  annexed  to  that  sec- 
tion, and  not  to  section  194,  which  applies 
only  to  nonresident  or  foreign  corporations. 
We  think,  also,  that  the  spirit  of  the  law 
shows  the  correctness  of  our  conclusion. 
It  is  a  wise  provision  which  requires  an 
action  of  this  kind  to  be  tried  In  the  county 
where  the  cause  of  action  arose  or  where 
the  plaintiff  resides,  instead  of  being  In  its 
nature  purely  transitory,  so  that  it  can  be 
brought  and  tried  in  any  county  where  it 
has  property  or  transacts  business,  though 
It  may  be  far  distant  from  the  place  where 
the  cause  of  action  arose,  and  where,  per- 
haps, all  the  parties  and  witnesses  reside. 
It  saves  cost  and  expenses,  and  subserves 
the  convenience  of  those  Interested,  without 
Imposing  any  hardship  on  the  plaintiff. 
While  not  exactly  so,  the  proviso  is  to  some 
extent  in  accordance  with  the  spirit  of  the 
ancient  law,  which  required,  even  in  transi- 
tory actions,  not  the  venue  to  be  laid,  but 
the  trial  to  be  had,  in  the  vicinage  or  neigh- 
borhood where  the  injury  Is  alleged  to  have 
been  done.  3  BIk.  Com.  294.  But  it  Is 
useless  to  argue  the  matter  any  further, 
as  the  language  of  the  proviso  is  plain  and 
explicit,  and  we  must  declare  the  law  to 
be  as  it  is  clearly  written  in  the  statute. 
We  have  no  doubt  whatever  that  the  Legis- 
lature intended  to  place  the  two  classes  of 
corporations  on  the  same  footing  in  respect 
to  the  venue  or  place  of  trial.  If  this  case 
were  not  within  the  letter  of  the  statute, 
as  we  think  it  is,  it  is  surely  within  the 
Intention,  and  whatever  Is  within  the  In- 
tention Is  as  much  within  the  statute  as 
If  it  were  within  the  letter. 

Our  decision  does  not  have  the  effect  to 
repeal  or  annul  section  194,  as  suggested 
by  the  plaintiff's  counsel.  The  two  sections, 
under  our  construction  of  the  proviso  of  1905, 
can  well  stand  together  and  each  have  full 
operation  within  its  own  appointed  sphere. 
Section  192  will  apply  to  all  classes  of  plain- 
tiffs and  defendants,  as  it  did  at  the  time 
the  proviso  was  adopted,  and  the  latter 
will  apply  to  railroad  corporations  generally ; 
while  section  194  will  be  confined  to  cor- 
porations, other  than  railway  companies, 
which  have  been  chartered  by  any  other 
state,  government,  or  country.  In  this  way 
the  two  sections  may  easily  be  reconciled 
and  each  be  permitted  to  operate,  and  when 


effect  can  thus  be  given  to  both  enactments 
it  is  enjoined  upon  us  by  an  elementary 
canon  of  construction  to  adopt  the  meaning 
which  will  produce  this  result. 

We  can  see  no  reason  why  the  ruling  of 
the  court  was  not  correct 

No  error. 

(189  N.  C.  3d0> 

BRAY  &  FRANKLIN  v.  VIRGINIA  PIRB  & 

MARINE  INS.  CO. 

(Supreme  Court  of  North  Carolina.    Oct  31, 

1905.) 

1.  insubance— oonstbuotion   of  pomcies— 
Ambiguous  Phbases. 

A  clause  in  an  insurance  policy  which  ia 
ambiguously  worded,  or  the  interpretation  of 
which  is  in  doubt,  should  be  construed  so  as  to 
effectuate  the  intention  of  the  parties,  if  ascei^ 
tainable;  but  any  doubt  should  be  resolved  in 
favor  of  the  insured. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28,. 
Cent.  Dig.  Insurance,  §§  292,  295.] 

2.  Same— FiBB  Policies— Ibon  Safe  Clause. 

An  *'iron  safe  clause"  in  an  insurance  policy 
required  insured  to  make  an  inventory  "within 
30  days  after  the  date  of  the  policy,"  unless 
such  inventory  had  been  taken  within  the  12 
calendar  months  preceding  such  date,  and  fur- 
ther required  him  to  keep  a  set  of  books  represent- 
ing a  complete  record  of  business  transacted 
"from  the  date  of  the  inventory."  Held,  that 
insured  was  not  required  to  keep  a  set  of  books 
until  after  the  taking  of  the  inventory,  for 
which  purpose  30  days  was  allowed,  so  that  the 
failure  to  keep  such  books  did  not  defeat  a  re- 
covery on  the  policy,  where  the  loss  occurred 
within  30  days  from  the  date  of  the  policy  and 
no  inventory  had  been  taken. 

Appeal  from  Superior  Court  Person  Coun- 
ty; Ward,  Judge. 

Action  by  A.  J.  Bray  and  another,  doing 
business  und^  the  firm  name  of  Bray  & 
Franklin,  against  the  Virginia  Fire  &  Marine 
Insurance  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Watson,  Buxton  &  Watson,  for  appellant. 
Kltchln  &  Carlton,  for  appellees. 

WALKER,  J.  This  action  was  brought 
by  the  plaintiffs  to  recover  the  amount  of  a 
policy  of  insurance  for  $500  issued  to  them 
on  the  19th  day  of  December,  1904,  and  by 
which  the  defendant  agreed  to  insure  their 
stock  of  merchandise  from  loss  by  fire.  The 
only  defense  pleaded  was  that  the  plaintiffs 
had  not  observed  and  kept  the  provisions  of 
what  Is  know  In  such  policies  as  the  "iron 
safe  clause,"  in  that  they  had  not  taken  an 
inventory  or  kept  books  as  therein  directed. 
The  clause  in  this  policy  is  in  the  usual 
form,  and  requires  of  the  assured  (1)  that 
he  shall  take  a  complete  Itemized  Inventory 
of  his  stock  on  hand  at  least  once  in  each 
calendar  year,  and  one  shall  be  made  within 
30  days  after  the  date  of  the  policy,  unless 
such  an  inventory  has  already  been  taken 
within  the  12  calendar  months  next  preceding 
said  date,  the  policy  to  become  null  and  void 
if  the  inventory  Is  not  taken,  and  the  un- 
earned premium  to  be  returned  on  demand; 
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(2)  that  he  shall  keep  a  set  of  books,  which 
must  cleaiiy  and  plainly  present  a  complete 
record  of  business  transacted,  including  pur- 
chases, sales,  and  shipments  for  cash  and 
credit,  from  the  date,  of  the  inventory  as 
provided  In  the  first  section  of  the  clause, 
and  during  the  continuance  of  the  policy; 
<3)  that  he  shall  keep  such  books  and  in- 
ventory securely  locked  In  a  fireproof  safe 
at  night,  and  at  all  times  when  his  building 
is  not  actually  open  for  business,  or,  failing 
in  this,  in  some  place  not  exposed  to  a  fire 
which  would  destroy  the  building.  In  the 
event  of  failure  to  produce  such  set  of  books 
and  the  inventory  for  the  inspection  of  the 
■company,  the  policy  to  become  void,  and 
such  failure  to  be  a  perpetual  bar  to  any 
recovery  thereon.  We  have  reproduced  the 
material  portions  of  the  clause,  as  the  de- 
<;lsion  of  the  case  must  turn  upon  its  true 
■construction.  The  counsel  for  the  defendant 
in  an  able  argument  and  well-prepared  brief 
maintained  that  the  clause  in  question  is 
a  valid  one,  as  containing  a  promissory  war^ 
ranty  which,  if  not  complied  with,  will  de- 
feat a  recovery  upon  the  policy,  and  a  large 
majority  of  the  courts,  it  seems,  have  so 
held;  but  we  do  not  deem  It  necessary  to 
■enter  upon  a  discussion  of  the  proposition, 
or  to  undertake  to  decide  the  same,  as  the 
validity  of  the  clause  was  not 'seriously  con- 
tested by  counsel  for  the  plaintiffs,  who  pre- 
sented his  case  with  unusual  force  and  clear- 
ness, and  distinctly  placed  the  plalntiffeT 
right  to  recover  upon  the  ground  that  by  a 
fair  interpretation  of  the  clause,  when  con- 
sidered in  connection  with  the  facts  of  the 
case,  they  had  not  in  any  particular  violated 
Its  provisions.  We  will  therefore  assume, 
for  the  sake  of  the  argument  and  without 
•deciding  the  question,  that  the  clause  is 
valid  as  a  whole  and  in  each  and  every  part, 
and  proceed  to  examine  the  case  upon  that 
hypothesis. 

The  clause  first  provides  for  the  making  of 
an  inventory  within  30  days  after  the  date 
of  the  policy.  It  appears  in  this  case  that 
none  had  been  made  prior  to  that  time.  The 
fire  occurred  on  January  11,  1905,  Just  23 
days  after  the  policy  was  issued  by  the  de- 
fendant, so  that  the  full  time  allowed  to  the 
plaintiffs  for  preparing  the  inventory  had 
not  expired  by  7  days.  So  far  there  was  not 
much,  if  any,  dispute  between  counsel  as  to 
the  proper  construction  of  the  clause.  They 
did  differ  widely  as  to  the  true  intent  and 
meaning  of  the  second  section.  Counsel  for 
defendant  contended  that  the  books  are  re- 
quired by  that  section  to  be  opened  and  kept 
from  the  date  of  the  policy,  while  counsel 
for  plaintiffs  insist  that  by  the  explicit  terms 
in  which  the  provision  Is  couched  they  are 
required  to  be  opened  and  kept  only  '**from 
the  date  of  the  Inventory,  as  provided  for  in 
the  first  section  of  the  clause,'*  and  as  by 
the  first  section  the  assured  have  the  full 
period  of  30  days  after  the  date  of  the  policy 
Co  make  the  inventory,  it  logically  follows 


that  they  must  have  a  /Ike  period  within 
which  to  comply  with  the  provision  as  to 
keeping  a  set  of  books,  unless  the  inventory 
is  sooner  taken.  It  seems  to  us  perfectly 
clear  that  in  this  contention  the  plaintiffs* 
counsel  must  be  right.  If  the  requirement 
that  books  shall  be  kept  is  to  be  effective 
only  from  the  date  of  the  Inventory,  and 
it  is  expressly  so  stated  in  the  contract  of 
Insurance,  the  plaintiffs  could  not  be  in  de- 
fault, as  to  this  provision,  until  either  the 
Inventory  was  actually  taken  or  until  the 
time  for  taking  It  had  expired;  for,  until  the 
happening  of  the  first  event,  namely,  the 
completion  of  the  Inventory,  the  time  had 
not  arrived  when  they  were  required  to  open 
a  set  of  books,  and  until  the  expiration  of 
30  days  from  the  date  of  the  policy  it  could 
not  be  determined  when  the  Inventory  would 
be  taken,  if  at  all,  and  consequently  the  pro- 
vision as  to  keeping  books  was  not  in  force. 
The  most  that  can  be  said  In  behalf  of  the 
defendant  Is  that,  during  the  30  days  suc- 
ceeding the  date  of  the  policy,  the  duty  of 
keeping  books  was,  so  to  speak,  in  a  state 
of  abeyance  or  suspension,  awaiting  the  hnp 
pening  of  the  event  upon  which  it  depended. 
It  may  well  be  asked,  how  could  the  plain- 
tiffs keep  books,  showing  the  transactions 
in  their  store  from  the  date  of  the  inventory, 
until  such  an  Inventory  had  been  taken?  If 
the  clause  in  question  Is  ambiguously  word- 
ed, so  that  there  is  any  uncertainty  as  to 
Its  right  Interpretation,  or  if  for  any  reason 
there  is  doubt  in  our  minds  concerning  its 
true  meaning,  we  should  construe  It  rather 
against  the  defendant,  who  was  its  author, 
than  against  the  plaintiffs,  and  any  such 
doubt  should  be  resolved  in  favor  of  the  lat- 
ter, giving,  of  course,  legal  effect  to  the  in- 
tention If  it  can  be  ascertained,  although  it 
may  have  been  imperfectly  or  obscurely  ex- 
pressed. Grabbs  v.  Insurance  Co.,  125  N.  C. 
389,  34  S.  B.  503.  This  Is  the  rule  to  be 
adopted  for  our  guidance  in  all  such  cases, 
and  one  reason  at  least  for  it  is  that  the  com- 
pany has  had  the  time  and  opportunity,  with 
a  view  to  its  own  interests,  to  make  clear 
Its  meaning  by  selecting  with  care  and  pre- 
cision language  fit  to  convey  it,  and  If  it  has 
failed  to  do  so  the  consequences  of  its  fail- 
ure should  not  even  be  shared  by  the  assur- 
ed, so  as  to  deprive  him  of  the  benefit  of 
the  contract  as  one  of  indemnity  for  his  loss. 
But  we  entertain  no  doubt  as  to  what  the 
parties  meant,  and  the  conclusion  we  have 
reached  is  fully  sustained  by  the  well-con- 
sidered opinion  of  the  court  in  Insurance  Co. 
V.  Waugh,  60  Neb.  348,  83  N.  W.  81,  wherein 
It  Is  said:  "Under  any  ordinary  and  fair 
rule  of  construction,  the  assured  was  not  re- 
quired to  keep  books  of  account  until  the  in- 
ventory had  been  taken,  and  30  days  were 
given  in  which  to  perform  that  act  The 
fire  occurred  within  less  time.  There  ex- 
isted no  legal  obligation  on  the  assured  to 
preserve  books  of  account  In  a  fireproof  safe, 
or  other  place  secure  from  fire  in  said  build- 


921 


61  SOUTHEASTERN  REPORTER. 


(N.C. 


ing,  until  the  expiration  of  the  time  In  which 
an  Inventory  was  to  be  taken."  This  lan- 
guage was  used  with  reference  to  a  policy 
having  the  same  phraseology  as  the  one  In 
this  case.  In  another  case  the  same  court, 
construing  a  policy  which  required  an  in- 
ventory to  be  taken  at  least  once  a  year, 
and  after  fully  discussing  the  question 
raised,  said:  "The  time,  therefore,  for  tak- 
ing an  Inventory  of  the  stock  of  goods  in- 
sured did  not  expire  until  a  year  after  the 
policy  was  written,  and,  as  the  loss  occurred 
in  less  time,  no  default  in  this  condition,  or 
any  condition  dependent  thereon,  is  shown  or 
can  rightfully  be  claimed."  Insurance  Co. 
V.  Jeary,  60  Neb.  338,  83  N.  W.  7& 

This  iB  the  pivotal  and  decisive  question 
in  the  case,  and,  as  our  opinion  upon  it  Is 
against  the  defendant,  it  follows  that  the 
plaintifFs  were  entitled  to  recover  the 
amount  of  the  policy,  and  there  was  conse- 
quently no  error  in  the  charge  of  the  court 
to  the  jury  that.  If  they  found  the  fact  to 
be  in  accordance  with  the  plaintiffs*  evidence, 
they  should  return  a  verdict  upon  the  issue 
in  their  favor. 

No  error. 


(139  N.  C.  212) 

DONLAN  ▼.  AMERICAN  BONDING  & 
TRUST  CO. 

(Supreme  Court  of  North  Carolina.    Oct.  3, 
1905.) 

1.  CONTBAOTB— ObDBBS     OT    OoRTBAOTOB— AO- 
CBFTANCE  —   LIABILITY     ON     CoNTBACTOB.'B 

Bond. 
Where  plaintiff  accepted  drafts  drawn  by 
a  contractor  for  labor  and  materia]  to  an 
amount  beyond  the  amount  dae  the  contractor, 
for  which  excess  plaintiff  was  not  otherwise  lia- 
ble, as  provided  by  Code,  §  1802,  he  was  not  en- 
titled to  recover  such  excess  against  the  con- 
tractor's surety. 

2.  Samb— Abandonment  or  Wobk— Ookflb- 

TION   BY   OWNEB. 

Where  a  building  contractor  abandoned 
the  contract,  and  his  surety  directed  the  owner 
to  complete  the  buildings,  the  cmrety  was  liable 
for  the  reasonable  value  of  the  owner's  services 
in  supervising  the  work  of  completion. 
8.  Same—Pbefebence. 

Where,  on  the  abandonment  of  a  building 
contract  by  the  contractor,  plaintiff  completed 
the  work,  be  was  not  entitled  to  a  preference 
for  the  reasonable  value  of  his  services  in  super- 
vising such  completion  as  against  the  claims 
of  laborers  and  materialmen. 

4.  Same— Attobney's  Fees. 

Where  a  building  contractor  abandoned  his 
contract,  and  the  same  was  completed  by  the 
owner,  the  latter  was  not  entitled  to  claim  an 
attorney's  fee  as  against  the  contractor's  surety. 

5.  Same— Rents. 

A  building  contractor  having  failed  to  com- 
plete the  buildings  within  the  time  specified,  the 
owner  was  entitled  to  recover  of  the  contractor's 
surety  for  loss  of  rents  which  he  would  have  re- 
ceived if  the  buildings  had  been  completed  in 
time. 

Appeal  from  Superior  Court,  New  Hanover 
CJounty;    O.  H.  Allen,  Judge. 

Action  by.  Timothy  Donlan  against  the 
American  Bonding  &  Trust  Company.    From  i 


a  judgment  in  favor  of  plaintiff  for  less  than 
the  relief  demanded,  both  parties  appeal. 
Reversed   on   plaintiff's   appeal. 

E.  K.  Bryan,  for  plaintiff.  Iredell  Meares, 
for  defendant 

CLARK,  a  J.  The  defendant,  as  surety 
to  one  VoUers,  who  had  contracted  to  build 
three  houses  for  the  plaintiff  by  September 
15,  1899,  covenanted  to  pay  all  damages 
which  should  accrue  by  failure  of  said  Vol- 
lers  to  comply  In  all  respects  with  his  said 
contract  On  September  20,  1899,  the  plain- 
tiff notified  the  defendant  th^  the  work  was 
not  completed,  and  later  notified  the  defend- 
ant that  it  might  complete  the  work  as  It 
was  entitled  to  do  under  its  bond.  It  did 
not  choose  to  do  so,  but  told  the  plaintiff 
to  complete  the  houses,  which  he  did  at  a 
cost  of  $460.25,  by  the  referee's  report  At 
that  time  Vollera  was  indebted  for  labor 
and  material  on  the  houses  In  the  sum  of 
$874.04,  for  which  the  plaintiff  had  accepted 
drafts  from  Vollers,  and  has  since  paid.  Vol- 
lers  owed,  besides,  other  amounts  for  labor 
and  material,  of  which  the  plaintiff  had  then 
no  notification.  After  deducting  $400.25,  cost 
of  completing  the  houses,  from  the  $1,120, 
which  was  the  balance  due  Vollers,  had  he 
completed  ther  work,  there  was  only  $659.75 
to  be  applied  on  the  $874.04 ;  but  the  differ- 
ence cannot  be  charged  to  the  defendant,  as 
it  was  the  plaintiff's  misfortune  or  officlous- 
ness  that  he  accepted  drafts  for  more  than 
enough  to  absorb  the  sum  which  would  be 
due  the  contractor.    Code,  ft  1802. 

It  was  admitted  that  $100  was  the  reason- 
able worth  of  the  plaintiff's  services  in  super- 
vising the  completion  of  the  houses,  and  the 
Judge  properly  allowed  It,  but  erred  in  hold- 
ing It  to  be  a  proper  charge  in  favor  of  the 
plaintiff  only  against  the  contractor.  On 
the  contrary,  it  was  damages  chargeable 
against  the  surety;  for  It  was  reasonably 
In  contemplation  of  the  surety  that  there 
would  be  such  supervision  required,  if  the 
contractor  should  abandon  the  work.  No 
compensation  to  the  contractor  for  his  serv- 
ices could  be  allowed  in  preference  to  the 
claims  of  labor  and  material  to  be  satisfied 
out  of  the  money  due  by  the  plaintiff,  and, 
of  course,  no  allowance  to  one  doing  the  su- 
pervision in  lieu  of  the  defaulting  contractor 
would  have  such  preference  as  against  them. 
It  was  not  a  preferred  charge  against  the 
$1,120  in  the  plaintiff's  hands,  which  he  must 
or  could  deduct  before  paying  for  labor  and 
material.  The  $75  for  lawyer  fee  was  prop- 
erly disallowed.  The  plaintiff  was  not  bound 
for  the  indebtedness  for  material  and  labor 
beyond  the  balance  due  the  contractor  (Code. 
S  1802),  and  in  accepting  and  paying  beyond 
that  sum  he  was  in  his  own  wrong,  and  can- 
not ask  that  the  surety  make  him  whole. 

On  the  other  hand,  the  judge  finds  as  a 
fact  that  the  plaintiff  sustained  as  dam- 
ages $298.33  for  loss  of  rents  which  he  should 
have  received,  had  the  contractor  completed 
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the  houses  by  the  time  specified  In  the  con- 
tract. This  damage  directly  flows  from  the 
breach  of  the  builder's  contract,  and  is  with- 
in the  terms  of  the  defendant's  contract  of 
suretyship.  The  judge  properly  gave  the 
plaintiff  Judgment  for  that  sum,  but  his  judg- 
ment must  be  corrected  by  adding  thereto 
the  above  sum  of  $100  for  supervision  of  the 
work. 

In  the  plaintiff's  appeal  there  is  error.    In 
the  defendant's   appeal   there  is  no  error. 


cm  N.  a  iM) 

OUTLAW  ▼.  GARNER. 

(Supreme  Court  of  North  Carolina.    Oct  8, 

1005.) 

1.  Paymicnt—  Legacies — B vinsNCE  —  SuFri« 

CIENCY. 

On  the  issue  whether  a  legacy  had  been 
paid  to  a  legatee  in  a  will  bequeathing  $500 
to  the  legatee  and  providing  that  on  her  death 
childless  the  gift  should  go  to  a  third  person, 
it  was  shown  that  the  will  bequeathed  $3,300 
in  pecuniary  legacies,  and  devised  realty,  and 
provided  for  the  distribution  of  the  residue. 
An  inventory  and  account  of  sales  filed  bv  the 
executors  In  1861,  the  year  of  testator's  death, 
showed  $13,000,  and  the  report  of  commissioners 
showed  that  in  1863  there  was  in  the  hands  of 
executors  $14,000'  due  the  legatees,  and  receipts 
from  two  other  legatees  in  1868,  acknowledging 
receipt  of  a  smaller  amount  than  their  legacies 
"in  full,'*  were  shown.  Held,  that  there  was  no 
evidence  of  payment  of  the  $500  to  the  legatee 
sufficient  to  charge  her  estate,  on  her  death  in 
1903  without  leaving  children,  in  favor  of  the 
third  person. 

2.  Same— PBEsmrPTioNs. 

The  presumption  of  payment  of  a  legacy, 
arising  from  lapse  of  time,  arises  only  between 
the  executor  and  legatee,  and  to  create  a  liabili- 
ty on  the  part  of  the  legatee  over  to  a  remain- 
derman there  must  be  proof  that  the  legatee  re- 
ceived the  legacy. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent.  Dig.  Payment,  S  176.] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Councill,  Judge. 

Action  by  J.  B.  Outlaw,  administrator  of 
Axey  Simmons,  deceased,  against  Joel  J. 
Gamer,  administrator  of  Rachel  Gamer,  de- 
ceased. From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Grady  &  Graham,  for  appellant  H.  B. 
Parker,  Jr.,  and  Thad  Jones^  for  appellee. 

CLARK,  C.  J.  Nathan  Gamer,  who  died 
In  January,  1861,  bequeathed,  among  other 
legacies,  to  his  daughter  Rachel  a  negro 
girl  and  "$500  in  money,  to  her  and  her 
heirs,  forever.  If  the  said  Rachel  Gamer 
should  die  leaving  no  child  or  children,  my 
will  and  desire  is,  further,  that  Axey  Sim- 
mons to  have  said  negro  and  the  $500,  to  hei 
heirs,  forever.''  Rachel  died  a  widow  and 
intestate  in  November,  1903,  leaving  no 
child.  Axey  Simmons  died  intestate  In  Feb- 
mary,  1887,  and  the  plaintiff  qualified  as 
her  administrator  January  13,  1904.  This 
action  was  brought  to  recover  the  $500,  al- 
leging that  the  legacy  had   been  paid  to 


Rachel  Gamer.    This  is  denied  by  the  an- 
swer. 

The  plaintiff,  to  sustain  the  burden  of 
this  allegation,  relies  upon  the  following 
evidence:  (1)  The  will,  which  bequeathed 
$3,300  in  pecuniary  legacies,  and  made  spe- 
cific devises  of  certain  realty,  and  required 
the  residue  to  be  sold  and  proceeds  divided 
between  his  four  sons;  (2)  the  inventory 
and  account  sales,  filed  by  the  executors 
January  and  February,  1861,  showing  near- 
ly $13,000  total ;  (3)  report  of  commissioner, 
showing  that  on  September  9, 1863,  there  was 
in  the  hands  of  said  executors  nearly  $14,000 
(including  interest)  due  the  legatees,  none 
of  whom  had  then  been  paid;  (4)  receipts 
from  two  legatees  (out  of  the  ten)  In  April 
and  October,  1868,  acknowledging  receipt 
of  a  much  smaller  amount  than  their  re- 
spective legacies,  "in  full  of  all  due  from 
said  executor."  The  court  properly  held 
that  there  was  no  evidence  of  payment  of 
said  $500  legacy  to  Rachel  to  charge  her 
estate  in  favor  of  the  plaintiff.  '  Had  there 
been  any  presumption  of  payment,  it  would 
have  arisen  at  the  end  of  two  years,  when 
by  the  statute  (Rev.  Code,  c.  46,  §  24)  the 
executor  was  required  to  pay  over ;  and  this 
was  rebutted  by  the  plaintiff's  evidence  that 
the  legacies  were  still  unpaid  in  September, 
1863,  and  the  only  evidence  of  subsequent 
payment  was  that  of  much  smaller  sums 
than  their  legacies  *'in  full  payment"  to  two 
other  legatees  In  1868.  This  was  surely  no 
evidence  of  a  payment  In  full,  or  any  pay- 
ment at  all,  to  Rachel.  The  inference,  if 
any,  Indeed,  would  be  to  the  contrary. 

But,  aside  from  that,  the  presumption  of  ^ 
payment  from  the  lapse  of  time  aris&s  only 
between  the  executor  and  legatee,  between 
debtor  and  creditor.  It  Is  a  protection  to 
discharge  a  liability.  It  cannot  arise  to 
create  a  liability  to  a  third  person  on  the 
part  of  the  person  who  should  l^ave  received 
the  legacy.  To  create  any  liability  on  the 
part  of  the  legatee  over  to  the  remainder- 
man, there  must  be  proof  that  the  legatee 
received  the  sum.  When  A.  owes  B.,  the 
lapse  of  time  may  raise  a  presumption  of 
payment  for  the  protection  of  A.,  who  may 
have  lost  his  receipt  or  have  satisfied  B. 
otherwise  than  by  pajrment;  but  it  never 
creates  a  liability  on  B.*s  part  to  a  third 
person  by  reason  of  such  presumed  pay- 
ment Like  the  statute  of  limitations,  pre- 
sumption of  payment  "is  a  shield,  never  a 
sword."  This  is  clearly  stated  by  Mr.  Jus- 
tice Burwell  in  Cox  v.  Brower,  114  N.  C. 
422,  19  Si.  B.  365,  that  the  presumption  of 
payment  of  a  legacy  is  In  favor  of  the  party 
to  be  charged  (not  against  him)  "for  the 
sake  of  repose  and  to  discourage  stale 
claims.*'  The  presumption  against  official 
misconduct,  also,  is  a  presumption  In  favor 
of  the  officer,  and  cannot  be  invoked  for 
the  purpose  of  putting  another  officer  in  de- 
fault 22  Am.  &  Bug.  Enc.  (2d  Ed.)  1270; 
Weimer  v.  Bunbury,  30  Mich.  201 ;  Houghton 
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County  T.  Rees,  34  Mich.  481.  The  fact 
that  a  debtor  could  and  ought  to  have  paid 
Is  not  proof  or  presumption  In  favor  of  one 
seeking  to  charge  the  creditor.  The  party 
relying  upon  such  payment  as  a  cause  of 
action  must  prove  it. 

In  nonsuiting  the  plaintiCE,  there  was  no 
error. 


(139  N.  C.  179) 

PORTER    V.   ARMSTRONG    et   al. 

(Supreme  Court  of  North  Carolina.    Oct  8, 

1905.) 

1.  Eminent  Domain  —  Taking  fob  Pbivatb 
Use— Drains. 

Code,  c.  30,  and  amendments  thereto,  pro- 
viding for  the  drainage  of  lands,  are  not  un- 
constitutional as  authorizing  the  taking  of  land 
for  a  private  purpose. 

2.  Dbainb— Misconduct  of  Commibbionebs— 
Setting  Aside  Repobt— Review. 

Where,  in  proceedings  for  the  drainage  of 
land,  the  court  found  that  two  of  the  commis- 
sioners appointed  pursuant  to  Code,  c.  30,  and 
amendments,  thereto,  were  guilty  of  g^oss  in- 
discretion while  hearing  the  cause,  an  order 
setting  aside  the  report  of  the  commissioners, 
because  it  did  not  comply  with  the  statute,  will 
not  be  disturbed  on  appeal,  whether  the  report 
conformed  to  the  statute  or  not. 
8.  Sams— Appointment  of  Nevt  Commisbion- 
ebs~Authobity  of  Coubt  to  Inbtbuct. 

The  court,  on  setting  aside  the  report  of 
the  commissioners  in  proceedings  under  Code, 
c.  80,  and  amendments  thereto,  for  the  drainage 
of  land,  and  directing  the  appointment  of  new 
commissioners,  should  not  instruct  the  new 
commissioners  as  to  their  duties;  the  statute 
authorizing  the  proceedings  containing  direc- 
tions to  the  commissioners,  and  the  question  of 
the  conformity  of  their  report  thereto  being 
reviewable  on  their  report  coming  in  for  con- 
firmation. 

Appeal  from  Superior  Court,  Pender  Coun- 
ty;  O.  H.  Allen,  Judge. 

Proceedings  by  E.  Porter  against  T.  J. 
Armstrong  and  others  for  the  drainage  of 
lands.  From  an  order  setting  aside  the  re- 
port of  the  commissioners,  plaintiff  appeals. 
Modified. 

Stevens,  Beasley  ft  Weeks  and  Shepherd  & 
Shepherd,  for  appellant  E.  K.  Bryan  and 
J.  T.  Bland,  for  appellee. 

BROWN,  J.  It  Is  contended  by  the  defend- 
ants that  these  proceedings  should  be  quash- 
ed, as  the  acts  under  which  they  are  institut- 
ed are  violative  of  the  federal  Constitution, 
as  well  as  our  own,  inasmuch  as  the  land  of 
the  defendants  is  to  be  taken  for  a  mere 
private  purpose.  The  constitutionality  of 
our  drainage  laws  has  been  settled  as  far  as 
repeated  decisions  of  this  court  can  settle  it. 
Norfleet  v.  Cromwell,  70  N.  C.  638,  16  Am. 
Rep.  787;  Brown  v.  Keener.  74  N.  C.  714; 
Pool  V.  Trexler,  76  N.  C.  297. 

The  judge  below  set  aside  the  report  "being 
of  the  opinion  that  the  report  of  the  com- 
missioners filed  herein  does  not  comply  with 
the  statute  in  such  case  made  and  provided.*' 
His  honor  further  finds  as  a  fact  in  his  order 
that  two  of  the  commissioners  "have  been 


guilty  of  gross  indescretion  while  hearing 
this  cause,"  and  ordered  that  they  be  reWeved 
from  any  further  duties.  This  latter  finding 
is  sufficient  to  justify  setting  aside  the  order 
in  his  honor's  discretion.  Although  such  is 
not  the  reason  given  for  setting  aside  the 
report,  yet,  in  the  face  of  such  a  finding  by  a 
judge  of  the  superior  court,  we  would  not 
feel  justified  in  reversing  his  order,  whether 
the  report  conformed  to  the  statute  or  not 
It  is  best,  in  the  interests  of  justice,  that  the 
clerk  proceed  to  carry  the  order  into  ^ect 
by  appointing  other  commissioners. 

That  portion  of  Mb  honor's  order  wherein 
he  undertakes  to  instruct  the  new  commis- 
sioners as  to  their  duties  should  be  set  aside. 
Those  instructions  may  or  may  not  be  cor- 
rect If  incorrect,  and  they  should  be  fol- 
lowed by  the  commissioners  to  be  appointed, 
their  report  would  have  to  be  set  aside. 
Code,  c  30,  and  the  amendments  thereto, 
are  the  charts  which  should  guide  the  com- 
missioners, and  their  decisions,  findings,  and 
report  should  conform  thereto.  Upon  the 
coming  in  of  their  report,  its  correctness 
may  be  reviewed. 

Let  the  cause  be  remanded  to  the  superior 
court  of  Pender  county,  to  be  proceeded  with 
in  accordance  with  this  opinion.  Let  the 
costs  of  appeal  be  taxed  equally  against  the 
plaintiffs  and  defendants. 

Modified  and  affirmed. 

WALKER,  J.,  concurs  in  result 


•  (139  N.  G.  196) 
PEACOCK  V.  BARNES  et  aL 
(Supreme  Court  of  North  Carolina.    Oct  8, 
1905.) 

Executors  a.nd  Administratobs— Sa.leb  of 

La.ni>— Mistake  as  to  Quantity— Recovery 

of  Excess  in  Price. 

Where  land  ordered  sold  for  payment  of  a 

decedent's  debts  was  sold  by  a  commissioner  at 

a  certain  price  per  acre,  and   the   purchaser, 

under  representations  by  the  commissioner  that 

the  tract  contained  a  certain  number  of  acres, 

paid  for  96  acres  more  than  the  tract  actually 

contained,  the  purchaser  was  entitled  to  recover 

the  excess  paid  from   the  distributees  of  the 

estate. 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty;  Councill,  Judge. 

Action  by  J.  W.  Peacock  against  Ida 
Barnes  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Connor  &  Connor,  for  appellant  F.  A. 
Woodard  and  Pou  &  Finch,  for  appelleea. 

CLARK,  C.  J.  Certain  lands  of  Harris 
Winstead,  deceased,  were  sold  to  make  assets 
to  pay  debts  by  a  commissioner  appointed 
by  the  court  in  that  proceeding.  The  net 
proceeds  were  applied  to  the  discharge  of 
sundry  mortgages  upon  the  land,  and  the 
surplus  was  divided  between  his  heirs  at 
law — two  daughters — and  was  Invested  in 
real  estate.    Other  real  estate  of  said  Win- 
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stead  was  duly  partitioned  4)etween  his  said 
daughters  and  devisees.  At  the  sale  of  the 
land  hy  the  commissioner  aforesaid  to  make 
assets,  lot  No.  5  was  purchased  by  the 
plaintiff  at  the  price  of  $11.10  per  acre; 
the  commissioner  representing  that  said  lot 
contained  416  acres,  and  bids  being  asked  for 
said  land  at  so  much  per  acre.  The  plain- 
tiff. Peacock,  paid  for  said  tract  the  sum  of 
$4,617.60,  being  the  price,  calculating  416 
acres  at  $11.10  per  acre.  Subsequently  he 
ascertained  that  the  tract  in  truth  contained 
only  320  acres,  making  a  deficiency  of  96 
acres,  by  reason  of  which,  at  $11.10  per  acre, 
he  had  overpaid  $1,065.60.  For  the  re- 
covery of  this  sum,  with  interest  thereon, 
this  action  is  brought,  and  plaintiff  asks 
that  he  be  subrogated  to  the  rights  of  the 
creditors  whose  debts  were  discharged  to 
the  extent  of  said  $1,065.60,  and  that  the 
land  bought  with  the  surplus  of  the  proceeds 
from  said  Sale  and  the  other  realty  of  said 
Winstead  in  the  hands  of  his  devisees  be 
sold  by  a  commissioner,  that  he  may  be 
reimbursed  the  aforesaid  sum  overpaid  by 
him  in  the  purchase  of  lot  No.  5. 

The  defendants  demur  on  the  ground  that 
no  cause  of  action  was  stated,  because  the 
complaint  does  not  aver  that  the  number  of 
acres  was  falsely  or  fraudulently  misrepre- 
sented by  the  defendants  or  the  commission- 
er, nor  that  either  of  them  knew  that  the 
number  of  acres  in  lot  No.  5  (whose  bound- 
aries were  correctly  given  in  the  complaint 
in  the  proceedings  to  sell  the  land)  was 
intentionally  stated  incorrectly  in  the  com- 
plaint, nor  that  there  was  an  intent  to  de- 
ceive, nor  is  it  averred  that  Peacock  exercis- 
ed due  care  to  ascertain  the  number  of  acres 
before  making  such  purchase  and  payment, 
nor  Is  it  alleged  that  any  of  the  defendants 
were  in  possession  of  any  information  as 
to  the  number  of  acres  which  was  not  com- 
municated to  the  plaintiff. 

The  demurrer  was  properly  overruled. 
This  is  not  an  action  for  breach  of  warranty, 
nor  for  fraud  and  deceit  in  the  sale  of  land 
by  the  commissioner.  In  such  action  the 
complaint  would  be  fatally  defective  for  fail- 
ure to  make  the  averments  whose  lack  is 
pointed  out  by  the  demurrer.  It  is  also 
true  that  there  is  no  implied  warranty  in 
the  sale  of  real  estate,  when  made  other- 
wise than  by  judicial  decree,  either  as  to 
quantity,  title,  or  incumbrance  (Harden  v. 
Stickney,  130  N.  C.  62,  40  S.  B.  842),  and 
that  the  cases  in  which  the  courts  have  re- 
lieved the  purchaser  at  a  judicial  sale  by 
reason  of  a  defect  of  title  or  shortage  have 
been  usually  instances  in  which  such  mat- 
ters have  been  called  to  the  attention  of  the 
court,  prior  to  confirmlition  and  payment  and 
while  the  sale  was  under  the  control  of  the 
court.  Here,  if  the  purchaser  is  shown  to 
have  been  negligent  or  guilty  of  laches  in 
not  sooner  ascertaining  the  shortage,  or  in 
failing  to  act  promptly  upon  ascertaining 
such  fact,  he  would  have  no  standing  in  a 


court  of  equity.  But  upon  the  plaintiff's 
averments,  admitted  by  the  demurrer,  the 
purchaser  relied  upon  the  representations  of 
the  commissioner  appointed  by  the  court 
The  bid  made  and  accepted  was  $11.10  per 
acre.  That  fact  both  sides  understood. 
That  was  the  essence  of  the  contract  of 
sale.  It  was  a  mutual  mistake,  so  far  as 
appears,  that,  in  calculating  the  amount  of 
the  bid,  the  purchaser  was  charged  and  paid 
for  96  acres  more  than  he  had  purchased. 
It  is  still  in  the  power  of  the  court  to  cor- 
rect the  error,  and  the  defendants  will  suffer 
no  prejudice  therefrom.  When  the  case 
goes  back,  it  will  be  open  to  the  defendants 
to  deny  the  shortage,  or  set  up  laches  of  the 
plaintiff,  or  any  other  defense  they  may 
be  advised.  We  do  no  more  than  to  hold 
that  a  cause  of  action  is  set  up  by  the  com- 
plaint, in  seeking  to  correct  an  overpayment 
by  reason  of  an  error  in  calculating  the 
amount  due  for  land  bought  at  a  judicial 
sale,  at  which  the  land  was  put  up  and  sold 
by  the  acre,  when  there  Is  no  laches  shown 
or  averred  as  to  the  purchaser,  and  no 
change  of  condition  or  other  cause  by  reason 
of  which  correction  of  the  error  by  the  court 
would  work  a  prejudice  to  those  for  whose 
Interest  the  land  was  sold. 
No  error. 

CONNOR,  J^  did  not  sit  on  the  hearing 
of  this  appeaL 

(139  N.  C.  185) 
BUNN  V.  BRASWELL  et  al. 
(Supreme  Court  of  North  Carolina.    Sept.  26, 
1905.) 

1.  Judgment  —  Consent  —  Effect  as  Con- 

TBAOT. 

A  consent  judgment  is  a  contract  of  the 
parties,  made  a  matter  of  record  by  the  court  at 
their  request,  and  must  be  construed  as  any 
other  contract. 

2.  Mobtgaoes  —  Consent  Judguent  —  Con- 
struction—Relation OF  MOBTGAGOB  AND 
Mortgagee. 

A  consent  judgment,  declaring  that  defend- 
ant "has  an  equity  to  redeem"  land  on  the  pay- 
ment to  plaintiff  of  a  specified  sum,  and  in  case 
of  the  failure  to  pay  the  same  within  the  time 
limited  "defendant  shall  stand  debarred  abso- 
lutely" of  all  equity  in  the  premises,  establish- 
es the  relation  of  mortgagor  and  mortgagee  be- 
tween the  parties. 
8.  Same. 

The  words  ."defendant  shall  stand  absolute- 
ly debarred"  of  all  equity  in  the  land,  as  used  in 
the  judgment,  do  not  amount  to  a  strict  foreclo- 
sure, and  defendant  has  the  right  to  redeem. 
4.  Same —  Action  bt  Mortgagee  —  Limita- 
tions. 

Code,  §  152,  subsec.  3,  bars  an  action  to 
foreclose  a  mortgage  after  10  years  from  the 
forfeiture,  or  after  10  years  after  the  last  pay- 
ment on  the  debt.  A  consent  judgment  es- 
tablished the  relation  of  mortgagor  and  mort- 
gagee between  the  parties.  The  party  standing 
as  mortgagor  took  and  continued  in  the  pos- 
session of  the  premises  for  over  10  years  there- 
after. Heldf  that  plaintiff,  as  mortgagee,  could 
neither  have  a  writ  of  possession,  nor  maintain 
ejectment,  unless*  he  showed  a  payment  on  the 
debt,  preventing  the  operation  of  the  statute. 
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Appeal  from  Superior  Court,  Nash  Coun- 
tj ;  W.  R.  Allen,  Judge. 

Action  by  one  Bunn  against  one  Braswell 
and  others,  consolidated  with  a  proceeding 
by  motion  of  plaintiff  for  an  execution  on 
a  prior  Judgment  Judgments  for  plaintiff 
in  the  action  and  on  the  motion,  and  defend- 
ants appeal.    Reversed. 

At  the  Ck:tober  term,  1888,  of  the  superior 
court  of  Nash  county,  N.  W.  Boddie  recover- 
ed judgment  by  default  against  Exum  Braa^ 
well,  adjudging  him  to  be  the  owner  and  en- 
titled to  the  possession  of  the  tract  of  land 
In  controversy.  At  the  spring  term,  1889, 
upon  a  motion  to  set  the  judgment  aside,  it 
was  by  consent  adjudged  "that  said  judg- 
ment is  so  far  modified  as  to  declare  that  the 
defendant  has  an  equity  to  redeem  the  land 
described  in  th^  complaint,  upon  the  pay- 
ment to  the  plaintiff  of  $600  and  interest 
from  date  and  the  coat  of  this  action  on  or 
before  the  1st  day  of  October  next,  and,  if 
this  payment  is  made  in  full  on  or  before 
that  day  the  plaintiff  will  convey  the  said 
premises  to  the  defendant;  but,  in  case  of 
his  failure  to  make  such  payment  within 
the  time  limited,  the  defendant  shall  stand 
absolutely  debarred  and  foreclosed  of  and 
from  any  and  all  equity  or  other  estate  or 
interest  in  the  premises.  The  former  judg- 
ment, however,  remains  in  full  force,  so  far 
as  it  declares  that  the  plaintiff  is  the  owner 
and  entitled  to  the  possession  of  said  land, 
and,  if  necessary,  the  clerk  will  issue  a  writ 
of  possession."  Exum  Braswell  remained 
in  possession  until  his  death,  when  the  de- 
fendant, who  succeeded  to  such  possession 
and  rights  as  he  had,  continued  therein  un- 
til the  institution  of  the  action  and  other 
proceedings  set  forth  in  the  transcript  Upon 
the  death  of  N.  W.  Boddie,  his  rights  in  re- 
spect to  said  land  vested  in  the  plaintiff.  On 
the  14th  day  of  April,  1900,  a  civil  action 
was  instituted  in  the  superior  court,  by  Mrs. 
L.  G.  Boddie,  who  then  represented  the  title 
of  N.  W.  Boddie,  deceased,  against  Exum 
Braswell.  In  the  complaint  filed  therein 
the  plaintiff  avers  ownership  in  herself,  and 
wrongful  possession  by  defendant  At  the 
spring  term,  1900,  judgment  by  default  was 
entered.  At  the  spring  term,  1901,  the  heirs 
at  law  of  Braswell  were  permitted  to  come 
in  and  make  themselves  parties  defendant, 
the  judgment  was  set  aside,  and  defendants 
allowed  to  file  answer.  They  answered, 
averring  that  the  judgment  of  spring  term, 
1889,  in  the  original  action,  was  a  final  settle- 
ment of  the  rights  of  the  parties,  and  that 
the  terms  thereof  were  complied  with  by 
Exum  Braswell,  by  paying  the  sum  therein 
adjudged  to  be  due  N.  W.  Boddie,  They 
also  pleaded  the  10-year  statute  as  a  bar  to 
the  action.  On  the  29th  day  of  November, 
1901,  upon  application  of  the  plaintiff,  the 
clerk  of  the  superior  court  of  said  county 
made  an  order  directing  that  a  writ  of  as- 
sistance issue  upon  the  judgment  of  spring 
term,  1889.    Pursuant  thereto  such  writ  was 


issued  to  the  sheriff  of  said  county,  com- 
manding him  to  eject  the  defendants  from 
said  land  and  put  the  plaintiffs  in  posses- 
sion thereof.  The  defendants  thereupon 
miade  a  motion  before  the  said  clerk  to  with- 
draw said  writ»  for  that  more  than  10  years 
had  elapsed  since  the  rendition  of  said  judg- 
ment, that  no  execution  had  issued  there<H), 
that  no  notice  had  been  given  of  the  motion 
for  the  issuance  of  said  writ,  and  that  the 
judgment  was  barred  by  the  statute  of  lim- 
itations. The  plaintiffs,  respondents  to* said 
motion,  filed  answer  to  the  afl!ldavit  upon 
which  the  motion  was  made,  admitting  the 
matters  of  record  and  denying  that  the  pos- 
session of  the  defendants  or  their  ancestor 
was  or  had  been  adverse  to  the  plaintiffs. 
The  said  answer  set  forth  "that  the  relation 
established  by  the  judgment  [of  spring  term, 
1889]  between  the  plaintiff  and  defendant 
was  that  of  mortgagor  and  mortgagee,  with 
the  mortgagor  in  possession  and  clothed  with 
the  right  to  redeem  under  said  decree  of 
strict  foreclosure,"  and  that  the  heirs  of 
Exum  Braswell  took  subject  to  the  rights  of 
N.  W.  Boddie.  The  clerk  withdrew  the  writ, 
and  plaintiffs  appealed  to  the  judge.  The 
original  action  and  appeal  coming  on  for 
hearing  by  consent  the  two  records  were  con- 
solidated and  heard  at  the  May  term  of 
Nash  superior  court,  where  judgment  was 
rendered  for  plaintiffs,  to  which  defendants 
excepted  and  appealed.  No  evidence  of  pay- 
ment of  the  $600  was  introduced. 

Austin  &  Qrantham,  for  appellanta  F.  S. 
Spruill,  for  appellee. 

CONNOR,  J.  (after  stating  the  facta). 
There  is  nothing  in  the  complaint  filed  in  the 
action  of  fall  term,  1888,  to  indicate  the 
source  or  quality  of  the  titie  of  N.  W.  Boddie. 
The  judgment  of  spring  term,  1889,  l>eing  by 
consent  is  to  be  construed  as  any  other  con- 
tract of  the  parties.  It  constitutes  the  terms 
of  an  agreement  of  the  parties,  made  a  mat- 
ter of  record  by  the  court  at  their  request 
Gaston,  J.,  in  Wilcox  v.  Wilcox,  36  N.  C.  36, 
says  that  a  consent  judgment  "is  the  decree 
of  the  parties."  Dillard,  J.,  in  Edney  v.  Ed- 
ney,  81  N.  C.  1,  says :  "A  decree  by  consent 
is  the  decree  of  the  parties  put  on  file  with 
the  sanction  and  permission  of  the  court,  and 
in  such  decrees  the  parties,  acting  for  them- 
selves, may  provide  as  to  them  seems  best 
concerning  the  subject-matter  of  the  litiga- 
tion." Vaughan  v.  Gooch,  92  N.  C.  524. 
The  judgment  is  therefore  to  be  construed  in 
the  same  way  as  if  the  parties  had  entered 
into  the  contract  by  writing  duly  signed  and 
delivered. 

The  plaintiff,  in  her  answer  to  the  motion 
to  withdraw  the  execution,  contended  that 
the  relation  established  between  the  parties 
by  the  judgment  was  that  of  mortgagor 
and  mortgagee;  the  defendant  being  the 
mortgagor  in  possession.  The  defendants  in 
this  court  make  the  same  contention,  while 
the  plaintiff  here  insists  that  the  Judgment 


N.C.) 


BONN  V.  BBASWBLL. 


929 


established  the  relation  of  yendor  and  yen* 
dee;  the  yendee  being  in  possession.  The 
learned  counsel  calls  our  attention  to  the  pro- 
Tlsion  that  the  plaintiff  is  declared  to  be  the 
owner  of  the  land,  and,  upon  payment  of  the 
amount  fixed,  Is  directed  to  convey  it  to  the 
defendant  This,  he  insists,  excludes  the 
Idea  that  the  defendant  was  the  owner,  and 
the  plaintiff  the  mortgagor.  There  is  cer- 
tainly much  force  in  this  view.  On  the  other 
hand,  the  defendant's  counsel,  in  their  well- 
considered  brief  and  excellent  oral  argument, 
contend  that  the  declaration  that  the  defend- 
ant "has  an  equity  to  redeem  the  land"  shows 
clearly  that  the  relation  of  mortgagor  and 
mortgagee,  at  that  time  and  theretofore,  ex- 
isted between  the  parties,  and  not  that  he 
was  by  the  judgment  given  such  equity ;  that 
the  judgment  was  a  recognition  of  the  exist- 
ence thereof.  They  further  insist  that  the 
term  **equity  to  redeem"  is  well  defined  and 
applicable  to  no  other  relation  than  that  of 
mortgagor  and  mortgagee.  From  this  posi- 
tion counsel  contend  that,  notwithstanding 
the  provision  in  the  Judgment  that,  upon  fail- 
ure to  pay  the  amount  fixed  by  October  1, 
1889,  the  defendant  shall  be  forever  debarred 
and  foreclosed  of  any  equity,  etc.,  in  said 
lands,  the  relation  continued  to  exist,  and 
that  after  default  the  possession  of  the  de- 
fendant continued  to  be  that  of  mortgagor 
and  not  tenant  and  that  at  the  end  of  10 
years  the  plaintiff  was  barred  by  subsection 
8,  S  162,  of  the  Ck>de.  This  defense  is  not 
baaed  upon  the  idea  that  the  possession  of 
Braswell  was  adverse  to  the  plaintiff.  It  is 
conceded  that  the  authorities  cited  by  plain- 
tiff, in  her  answer  to  the  motion  to  withdraw 
the  execution,  sustain  the  position  that  the 
possession  of  the  mortgagor  is  not  adverse 
to  the  mortgagee.  Parker  v.  Banks,  79  N.  0, 
480.  The  plaintiff  contends  that  after  de- 
fault the  defendant  was  the  tenant  of  the 
plaintiff  at  sufferance,  and  that  until  by  some 
unequivocal  act  on  his  part  the  character  of 
his  tenure  could  not  be  changed.  We  do  not 
think  that  in  any  aspect  of  the  case  the  ques- 
tion of  adverse  possession  arises.  It  has 
been  found  difficult  to  define  satisfactorily 
the  tenure  of  the  mortgagor  in  possession. 
Rodman,  J.,  in  Jones  v.  Hill,  64  N.  C.  198, 
said :  "If  a  mortgagor  remains  In  possession 
after  the  forfeiture  of  the  property,  he  re- 
mains only  by  permission  of  the  mortgagee. 
In  such  case  tlie  mortgagor  has  sometimes 
been  called  a  tenant  at  will  or  sufferance,  and 
sometimes  a  trespasser;  but  he  is  properly 
neither.  His  position  cannot  be  more  accu- 
rately defined  than  by  calling  him  a  mortga- 
gor in  possession,  "but  he  may  be  ejected  at 
any  time  by  the  mortgagee  without  notice. 

Do  the  terms  of  the  Judgment  of  spring 
term,  1889,  establish  the  relation  of  mortga- 
gor and  mortgagee?  In  discussing  the  char- 
acter of  an  instrument  involving  the  same 
question,  Ruffln,  C.  J.,  said:  "The  case 
is  not  free  from  doubt  upon  the  first  point 
The  character  of  the  conveyance  is  to  be  de- 
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termined  by  the  intention  of  the  parties,  and 
if  that  however  ascertained,  was  that  it 
should  operate  as  a  security,  the  court  so 
regards  it  and  the  debtor  will  be  entitled  to 
redeem."  GiUis  ▼.  Martin,  17  N.  C.  472.  26 
Am.  Dec.  729.  In  Wilson  v.  Weston,  57  N. 
C.  849,  the  deed  provided:  "The  said  Wil- 
son* shall  have  the  privilege  of  redeeming 
•  •  •  by  paying  the  said  Weston  •  ♦  • 
the  said  sum  of  $35  on  or  before  the  ex- 
piration of  six  months."  Ruffin,  J.,  said: 
"There  may  be  hi  some  cases  much  difBculty 
in  distinguishing  between  a  mortgage  and  a 
conditional  sale ;  but  there  are  vety  decisive 
evidences  of  the  true  character  of  this 
transaction.  The  deed  of  itself  imports 
prima  facie  a  security,  and  not  a  sale,  by 
the  proviso  for  the  privilege  of  redeeming 
the  negroes,  which,  between  these  parties, 
is  equivalent  to  a  technical  condition  on 
which  an  equity  of  redemption  would  arise, 
as  denoting  the  intent  of  the  parties."  Ma- 
son V.  Heame,  46  N.  G.  88;  Robinson  v. 
Willoughby,  65  N.  a  620,  Rodman,  J.,  say- 
ing: "If  a  transaction  be  a  mortgage  in 
substance,  the  most  solemn  engagement  to 
the  contrary,  made  at  the  time,  cannot  de- 
prive the  debtor  of  his  right  to  redeem; 
such  a  case  being  on  grounds  of  equity 
an  exception  to  the  maxim,  'Modus  et  con- 
YeatXo  vhkcunt  legem.' "  It  is  to  be  regretted 
that  for  the  purpose  of  aiding  us  in  con- 
struing the  terms  of  the  contract  or  agree- 
ment of  the  parties  as  embodied  in  the  con- 
sent judgment,  we  have  no  evidence  or  in- 
formation in  regard  to  the  status  of  the 
title  prior  to  the  judgment  of  fall  term, 
1888.  The  defendants,  in  their  affidavit 
made  before  the  clerk,  say  that  Exum  Bras- 
well,  their  ancestor,  owned  and  had  posses- 
sion of  the  land  since  1883.  Whether  Mr. 
Boddie  ever  owned  the  land,  or  how  he 
acquired  a  right  to  it  or  to  have  $600  paid 
him  as  a  condition  upon  which  he  was  to 
convey  it  to  Braswell,  does  not  appear.  The 
term  "right  to  redeem"  is  appropriate  to  ex- 
press the  right,  interest,  or  estate  of  a 
mortgagor,  and  not  a  vendee.  When  we 
speak  of  the  interest  of  one  in,  or  right  to, 
real  estate  as  an  "equity  of  redemption," 
which  is  synonymous  with  '*right  to  redeem," 
we  understand  that  reference  is  made  to 
the  status  of  a  mortgagor,  not  a  vendee.  We 
are  also  Impressed  with  the  expression  that 
the  defendant  "has  a  right  to  redeem."  The 
language  clearly  conveys  the  idea  that  some 
such  relation  in  respect  to  the  land  then 
existed  between  the  parties.  The  Judgment 
of  fall  term,  1888,  is  not  Inconsistent  with 
the  suggestion  that  the  plaintiff's  title  was 
not  absolute,  but  subject  to  the  right  to  re- 
deem. The  Judgment  of  fall  term,  1888,  and 
the  consent  Judgment  when  read  together, 
as  tbey  should  be  to  ascertain  the  inten- 
tion of  the  parties,  is  consistent  with  the 
contention  of  the  defendant.  Watklns  v. 
Williams,  123  N.  C.  170,  31  S.  B.  388.    The 
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mortgagee  is  the  owner,  and  In  an  action 
for  that  purpose  entitled  to  the  possession 
of  the  mortgaged  estate.  Upon  a  careful 
consideration  of  the  terms  of  the  consent 
Judgment,  in  the  light  of  the  authorities, 
we  are  of  the  opinion  that  the  relation  of 
mortgagor  and  mortgagee  was  recognize<!^  or 
at  least  established. 

The  plaintiff  insists  that,  conceding  this 
to  be  true,  the  judgment  expressly  declares 
that  upon  failure  to  pay  the  debt  on  or  be- 
fore October  1,  1889,  the  defendant  shall  be 
barred  and  foreclosed  of  his  right  or  equity 
to  redeem;  that  by  this  provision  in  the 
judgment  there  was  a  strict  foreclosure; 
that  after  the  day  fixed  the  default  of  the 
defendant  deprived  him  of  any  and  all  in- 
terest in  the  land.  In  that  view  his  posses- 
sion was  either  adverse,  in  which  case  the 
plaintiff  would  not  be  barred  until  the  ex- 
piration of  20  years,  or  the  possession  was 
permissive,  and  no  length  of  time  would 
bar  the  entry  of  the  plaintiff.  Treating 
the  judgment  as  the  agreement  of  the  par- 
ties, in  what  respect  does  it  differ  from  a 
common-law  mortgage,  in  which  it  is  always 
provided  that  upon  default  "the  said  deed 
and  every  part  thereof  shall  remain  in  full 
force  and  effecf*?  It  was  to  prevent  the 
hardship  growing  out  of  the  forfeiture 
wrought  by  the  terms  of  the  deed  in  a  court 
of  law  that  equity  came  to  the  mortgagor 
and  permitted  him  to  redeem,  notwithstand- 
ing the  forfeiture  by  paying  the  debt  within 
a  reasonable  time.  In  this  way  the  right 
to  redeem  came  into  existence,  and  from 
this  purely  equitable  right;  or  right  to  re- 
lief in  equity,  was  evolved  the  mortgagor's 
equity  of  redemption,  which  came  to  be  and 
is  now  recognized  as  an  estate  or  interest 
In  the  land,  subject  to  sale  under  execution, 
to  dower,  and  to  many  other  incidents  of 
a  legal  estate  in  land.  Courts  of  equity, 
for,  the  purpose  of  preserving  without  im- 
pairment this  right  to  redeem  notwithstand- 
ing the  forfeiture,  refused  to  recognize  or 
enforce  agreements,  made  at  the  time  of 
the  execution  of  the  mortgage,  releasing  or 
in  any  manner  depriving  the  mortgagor  of 
his  equity.  From  this  refusal  of  the  chan- 
cellors, the  maxim  came  into  existence, 
"Once  a  mortgage  always  a  mortgage," 
which  has  been  strictly  adhered  to  by  the 
courts  in  England  and  this  country,  so  that 
it  is  a  well-settled  doctrine  that  by  no  agree- 
ment made  by  the  parties  can  the  equity  of 
redemption  be  destroyed.  While  in  excep- 
tional cases  the  court  would  render  a  decree 
of  strict  foreclosure,  it  was  only  done  where 
it  clearly  appeared  that  the  rights  or  in- 
terests of  the  mortgagor  were  not  injurious- 
ly affected.  Ruffln,  C.  J.,  in  Gillls  v.  Martin, 
supra,  after  holding  that  the  instrument  be- 
fore the  court  was  a  mortgage,  said:  "But 
no  agreement,  at  the  time  of  the  contract, 
that  the  purchaser  shall,  in  default  of  the 
debtor,  become  absolute  owner,  even  at  an 
Increased  price,  is  permitted  Iw  the  court 


to  bar  redemption,  if  the  subject  was  once 
redeemable."  The  principle  is  strongly  stat- 
ed by  Mr.  Justice  Field,  in  Peugh  v.  Davis, 
96  U.  S.  332,  24  L.  Ed.  775:  "It  is  also  an 
established  doctrine  that  an  equity  of  re- 
demption is  inseparably  connected  with  a 
mortgage;  that  is  to  say,  so  long  as  the  in- 
strument is  one  of  security,  the  borrower 
has  in  a  court  of  equity  a  right  to  redeem 
the  property  upon  payment  of  the  loan. 
This  right  cannot  be  waived  or  abandoned 
by  any  stipulation  of  the  parties  made  at 
the  time,  even  if  embodied  in  the  mortgage. 
This  is  a  doctrine  from  which  a  court  of 
equity  never  deviates.  Its  maintenance  Is 
deemed  essential  to  the  protection  of  the 
debtor,  who,  under  pressing  necessities  will 
often  submit  to  ruinous  conditions,  expect- 
ing or  hoping  to  be  able  to  repay  the  loan 
at  its  maturity,  and  thus  prevent  the  condi- 
tions from  being  enforced  and  the  proper- 
ty sacrificed."  In  Macauley  v.  Smith,  132 
N.  T.  524,  80  N.  E.  997,  Landon,  J.,  said: 
"The  agreement  to  turn  a  mortgage  into  an 
absolute  deed  in  case  of  default  is  one  that 
finds  no  favor  in  equity.  The  maxim  'once 
a  mortgage  always  a  mortgage*  governs  the 
case."  In  Jones  on  Mortgages,  vol.  1,  § 
251,  it  is  said:  "Generally  every  one  may 
renounce  any  privilege  or  surrender  any 
right  he  has;  but  an  exception  ta  made  in 
favor  of  debtors  who  have  mortgaged  their 
property,  for  the  reason  that  their  neces- 
sities often  drive  them  to  make  ruinous 
concessions  in  order  to  raise  money."  This 
court  has  always  rigidly  enforced  the  max- 
im invoked  by  the  defendants.  Ruffin,  C.  J.. 
in  Fleming  v.  Sitton,  21  N.  C.  621,  speak- 
ing of  the  parties  in  foreclosure  suits,  says: 
"Of  late  years  a  beneficial  practice  has 
gained  favor,  until  it  may  be  considered 
established  in  this  country  not  absolutely 
to  foreclose  in  any  case,  but  to  sell  the  mort- 
gaged premises  and  apply  the  proceeds  In 
satisfaction  of  the  debt."  Jones  on  Mort- 
gages, §  1538  et  seq.  Treating  the  conisent 
judgment  as  the  agreement  of  the  parties, 
rather  than  the  judicial  determination  of 
their  rights,  we  are  brought  to  the  conclu- 
sion that,  notwithstanding  the  provision  of 
strict  foreclosure,  the  relation  of  mortgagor 
and  mortgagee  continued  to  exist  between 
them. 

The  question  next  arises  whether  the 
plaintiff  is  barred  by  the  statute  of  limita- 
tion. Prior  to  the  CJode,  a  presumption  of 
abandonment  arose,  which  precluded  a  mort- 
gagee from  maintaining  a  bill  to  forecloise 
a  mortgage  after  10  years  from  default 
when  the  mortgagor  was  permitted  to  re- 
main in  possession,  making  no  payment  on 
the  debt  (Brown  v.  Becknall,  58  N.  C.  423), 
because,  as  said  by  Pearson,  C.  J.:  "One 
who  sleeps  on  his  rights  for  10  years  either 
has  arranged  it  In  some  way  or  ought  to 
lose  it,  because  of  his  negligence."  By  section 
152,  subsec.  3,  an  action  to  foreclose  a  mortgage 
is  barred  after  10  years  from  the  forfeiture. 
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when  the  mortgagor  has  been  in  possession 
of  the  property.  The  conditions  which  for- 
merly raised  a  presumption  of  abandonment 
now  constitute  an  absolute  bar  to  the  en- 
forcement of  the  mortgage.  It  \70uld  seem, 
therefore,  that  the  plaintiff  can  neither 
have  a  writ  of  possession  upon  the  consent 
Judgment  nor  maintain  an  action  of  eject- 
ment for  the  land.  It  may  be  that  the 
plalntiif  may  be  able  to  show  a  payment 
on  the  debt  or  other  recognition  of  it,  pre- 
venting the  operation  of  the  statute. 

The  case  was  heard  by  his  honor  upon 
the  record.  The  judgment  must  be  re- 
versed, and  the  case  remanded,  with  per- 
mission to  the  plaintiff,  if  so  advised,  to 
amend  her  complaint  by  asking  for  a  decree 
of  forecloiBure  by  a  sale  of  the  property. 
The  defendants  may  then  interpose  such  de- 
fenses as  they  may  be  advised,  so  that  the 
rights  of  the  parties  may  be  settled  In  ac- 
cordance with  this  opinion.    It  is  so  ordered. 

Error. 


039  N.  C.  42S) 

In  re  SCARBOROUGH'S  WILU 
Appeal  of  SCARBOROUGH  et  al. 

(Supreme  Court  of  North  Carolina.    Oct,  81, 
1905.) 

1.  Contempt— Punishment. 

Though  one  notified  by  the  clerk  of  the 
superior  court  of  Q.  county  to  exhibit  for  pro- 
bate in  such  court  a  will  in  his  possession, 
should  have  appeared,  and  there  shown,  if 
he  could,  that  the  will  should  be  probated 
in  another  county,  yet,  he  having  on  advice 
left  it  with  the  clerk  of  the  superior  court 
of  L.  county,  where  it  was  probated,  and  he 
being  unable  to  again  get  possession  of  it,  the 
judgment  of  the  clerk  of  the  superior  court  of 
G.  county  adjudging  such  person  guilty  of  con- 
tempt, and  ordering  that  he  be  committed  to 
jail  till  he  produce  the  will,  is  properly  set 
aside,  as  amounting  to  an  order  of  perpetual 
imprisonment. 

2.  AppEAii— To  SuPEBiOB  CouBT— New   Evi- 
dence. 

On  appeal  to  the  superior  court  from  a 
judgment  of  its  clerk,  it  is  proper  to  allow 
additional  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  AiH^eal  and  Error,  §  3625.] 

Appeal  from  Superior  Court,  Guilford 
County;  Ward,  Judge. 

In  the  matter  of  the  will  of  S.  W.  Scar- 
borough. A.  B.  and  Clyde  Scarborough,  ex- 
ecutors, petitioned  that  B.  P.  Scarborough, 
their  coexecutor,  be  attached  for  contempt 
From  a  judgment  of  the  superior  court,  re- 
versing a  judgment  of  the  clerk  thereof,  ad- 
judging B.  F.  Scarborough  guilty  of  con- 
tempt, petitioners  appeal.    Affirmed. 

Scales,  Taylor  &  Scales,  for  appellants. 
John  A.  Barriuger  and  W.  P.  Bynum,  for  re- 
spondent 

CLARK,  C.  J.  S.  W.  Scarborough  died 
May  22,  1905,  in  Lenoir  county.  The  clerk 
of  the  superior  court  of  Guilford  county, 
being  of  opinion  that  the  deceased  had  his 


legal  domicile  in  the  county  of  Guilford  at 
the  time  of  his  death,  on  May  27th  appointed 
collectors  of  his  estate,  and  issued,  by  vir- 
tue of  section  2154  of  the  Code,  to  the  re- 
spondent, in  Lenoir  county,  who  had  the  will 
of  the  deceased  in  his  possession,  notice  to 
exhibit  the  same  for  probate  in  Guilford  coun- 
ty. The  notice  was  served  on  the  respondent 
May  29th.  Thereafter,  on  the  same  day,  the 
respondent  consulted  counsel  in  Klnston, 
Lenoir  county,  and  the  clerk  of  the  supe- 
rior court  of  said  county,  and  under  their  ad- 
vice delivered  the  will  to  the  clerk  of  the 
superior  court  of  Lenoir  county,  by  whom, 
later,  it  was  probated.  The  clerk  of  the  su- 
perior court  of  Guilford  county  thereupon  is- 
sued notice  to  the  respondent  to  appear  at 
his  office  in  Greensboro  on  June  26th  and 
show  cause  why  he  should  not  be  attached 
for  contempt  The  respondent  appeared  and 
filed  his  answer,  setting  forth  the  affidavit  of 
counsel  that  he  had  advised  the  respondent 
that  the  will  should  be  probated  in  Lenoir 
county,  and  the  affidavit  of  the  clerk  of  the 
superior  court  of  Lenoir  that  on  May  25th 
he  advised  the  respondent  that  the  will 
should  be  probated  In  Lenoir;  that  on  May 
29th  the  respondent  left  the  will  in  his  office 
for  probate,  and  that  on  June  1st  the  wit- 
nesses appeared,  whereupon  the  said  will 
was  duly  probated  and  recorded  and  is  now 
on  file  in  his  office  as  part  of  the  records 
thereof;  that  on  May  29th  or  30th  the  re- 
spondent came  to  his  office  and  requested 
him  to  surrender  said  will  that  he  might  com- 
ply with  the  order  of  the  clerk  of  Guilford 
superior  court,  but,  being  of  opinion  that 
the  will  should  be  probated  in  Lenoir,  he  de- 
clined to  surrender  it  to  the  respondent  In 
the  respondent's  answer  he  avers  that  he  was 
guided  by  the  advice  of  counsel  and  of  the 
clerk  of  Lenoir  superior  court,  that  he  intend- 
ed no  contempt,  and  that  he  is  unable  to  pro- 
duce the  will  because  the  clerk  of  Lenoir  supe- 
rior court  refused  to  deliver  the  same  to  him ; 
and  he  also  filed  many  affidavits  tending  to 
show  that  the  testator  died  domiciled  in 
Lenoir  county.  Thereupon  the  clerk  of  the 
superior  court  of  Guilford  adjudged  the  re- 
spondent guilty  of  contempt  and  ordered  that 
he  be  committed  to  jail,  without  ball,  until 
such  will  was  produced.  Upon  appeal  the 
judgment  was  reversed,  and  the  respondent 
was  discharged. 

When  the  notice  from  the  clerk  of  Guilford 
superior  court  was  served  upon  the  respond- 
ent, it  was  his  duty  to  obey  the  summons, 
and  on  appearing  before  the  clerk  of  Guilford 
superior  court  he  could  have  set  up  his  evi- 
dence to  show,  if  he  could,  that  the  will 
should  be  probated  in  Lenoir  county,  and,  if 
that  were  held  against  him,  he  could  hav< 
appealed  to  the  judge,  and  thence  to  thla 
court  Had  the  respondent  been  held  for  con- 
tempt  and  punished  for  such  disobedience, 
the  judgment  would  have  been  sustained  L' 
the  disobedience  was  willful  and  not  an  hon- 
est mistake—Code,  t  648  (4)— as  the  clerk 
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seems  to  have  adjudged;  for  he  imposed  no 
sentence  for  such  contempt,  but  directed  that 
the  respondent  be  imprisoned  unless  he  pro- 
duced the  will  in  15  days,  and  to  remain 
imprisoned  until  he  does.  As  It  sufficiently 
appears  that  the  respondent  cannot  do  this, 
and  that  the  clerk  of  Lenoir  superior  court 
has  custody  of  the  will  (Code,  8  2154)  and  has 
refused  to  surrender  it  to  the  respondent, 
who  applied  for  the  same,  that  he  might  obey 
the  process  issued  to  him  from  Guilford,  this 
amounts  to  an  order  of  perpetual  Imprison- 
ment, since  it  is  out  of  the  respondent's 
power  to  comply  with  the  condition  upon 
which  he  might  be  discharged.  His  honor, 
therefore^  properly  discharged  the  respond- 
ent 

Nor  was  there  error  in  the  judge  allow- 
ing additional  affidavits  to  be  filed  on  the 
hearing  before  him.  In  re  Deaton,  105  N. 
C.  62,  11  S.  B.  244,  it  is  held  that,  "on  appeal 
from  the  superior  court,  the  findings  of  fact  by 
the  Judge  are  conclusive,  and  this  court  can 
only  review  the  law  applicable  to  such  state 
of  facts ;  but  upon  appeal  from  a  court  below 
the  superior  court  to  that  court  it  is  the  duty 
of  the  superior  court  Judge  to  review  the 
facts,  as  well  as  the  law,  and  in  his  discre- 
tion he  can  hear  additional  testimony  orally 
or  by  affidavits."  This  case  has  been  cited 
and  approved.  Finlayson  v.  Accident  Co., 
100  N.  C.  109,  13  S.  E.  739;  King  v.  Railroad, 
112  N.  a  321,  16  S.  B.  929 ;  In  re  Gorham, 
129  N.  0.  490,  40  S.  B.  811 ;  Turner  v.  Ma- 
chine Co.,  138  N.  C.  885.  45  S.  B.  781. 

The  question  whether  the  will  should 
properly  be  probated  in  Guilford  or  Lenoir 
county  is  not  presented,  and  cannot  be  passed 
upon  in  this  proceeding.  Whether  the  clerk 
of  Guilford  was  right  or  wrong  in  assuming 
Jurisdiction,  it  was  the  duty  of  the  respond- 
ent to  obey  the  notice  served  upon  him  be- 
fore he  had  delivered  the  will  to  the  clerk  of 
Lenoir,  and  he  could  have  raised  the  issue 
in  his  anawer  to  that  summons.  He  should 
not  have  decided  it  himself.  It  is  equally 
true  that,  as  the  respondent  has  it  not  in 
his  power  now  to  produce  the  will,  he  pan- 
not  be  imprisoned  till  he  does,  irrespective 
of  the  inquiry  whether  the  will  should  be 
probated  in  Guilford  or  Lenoir. 

No  error. 

(189  N.  G.  28S) 

COZAD  v.  KANAWHA  HARDWOOD  CO. 

(Supreme  Court  of  North  Carolina.    Oct.  17, 
1905.) 

1.  Peivatb  Roads  —  Bstablishment  —  Pow- 
ers or  Authorities— STATUTESh—CoNSTBUc- 

TION. 

The  highway  commission  created  by  Pub. 
liaws  1905,  p.  222,  c.  210,  providing  for  the  elec- 
tion of  a  highway  commission  for  a  township, 
with  the  powers  exercised  by  the  boards  of 
supervisors  of  public  roads  in  ordering  the  lay- 
ing out  of  public  roads,  "cartways,  rights  of 
way  for  tramroads,"  etc.,  in  the  manner  pro- 
vided by  Code,  §§  2033,  2056,  2057,  2062,  2063, 
and  amendments,  relating  to  roads,  has  no  lar- 
ger power  in  regard  to  ordering  the  opening  of 


cartways  or  tramways  than  Is  exerdsed  by  the 
boards  having  jurisdiction  over  sach  matters 
under  the  general  laws. 

2.  Saicb. 

A  private  railroad  extending  from  a  station 
on  a  railway  company's  line  to  the  owner  of 
standing  timber,  constructed  and  exclusively 
operated  by  the  owner  of  the  timber  for  the 
transportation  thereof,  is  not  a  cartway,  within 
Code,  §§  2056,  2057,  authorizing  the  laying  out 
of  cartways  by  persons  settled  on  or  cultivat- 
ing any  land,  which  cartways  shall  be  open  for 
the  free  passage  of  all  persons. 

3.  Eminent  Domain  — »  Railroads  —  Exclu- 
sive USB  of  Private  Person— Statutes— 
Vauditt. 

Laws  1887,  p.  97,  c.  46,  amending  Code, 
H  2056,  2057,  so  as  to  authorize  the  construction 
over  the  lands  of  others  of  railways  by  persons 
owning  standing  timber  for  the  removal  of  the 
timber.  Is  invalid^  so  far  as  it  authorizes  the 
construction  of  railways  over  the  lands  of  others 
for  the  exclusive  use  of  the  owner  of  the  timber, 
because  authorizing  the  taking  of  private  prop- 
erty for  a  use  which  is  not  public,  though  the 
removal  of  the  timber  by  means  of  such  rail- 
ways would  aid  in  the  development  of  Uie  nat- 
ural resources  of  the  state. 

[Ed.  Note. — For  cases  In  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  §$  51-54,  56,  57.] 

4.  Same— Statutes— Partial  Invalidity. 

Though  Laws  1887,  p.  97,  c.  46,  amending 
Code,  §§  2i^,  2057,  is  invalid,  so  far  as  it  au- 
thorizes the  construction  of  railroads  over  an 
owner's  land  for  the  exclusive  use  of  another 
owning  timber  proposed  to  be  carried  by  the 
railroads,  the  rieht  to  condemn  land  for  a  cart- 
way, as  provided  by  the  statute,  over  which  all 
persons  may  pass,  and  the  right  of  the  owners 
of  timber  to  construct  and  operate  railroads 
over  the  lands  of  others,  over  which  all.  persons 
may  pass,  are  unaffected,  and  the  provisions  con- 
ferring such  rights  are  valid. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  18» 
Cent  Dig.  Eminent  Domain,  8§  51-54,  56-58.] 

Appeal  from  Superior  Court,  Cherokee 
County;  Ferguson,  Judge. 

Action  by  H.  O.  Cozad  against  the  Kana- 
wha Hardwood  Company.  From  a  judgment 
continuing  a  temporary  injunction,  defend- 
ant  appeals.    Affirmed. 

Plaintiff  alleged:  That  he  was  the  owner 
of  a  tract  of  land  in  Cherokee  county,  upon 
which  he  had  erected  a  dwelling  and  planted 
a  large  number  of  fruit  trees  and  made  many 
other  valuable  improvements,  requiring  out- 
lay of  many  thousand  dollars.  That  the  de- 
fendants are  partners,  conducting  a  general 
lumber  business  under  the  firm  name  and 
style  of  the  Kanawha  Hardwood  Company. 
That  defendants  are  threatening,  and  pursu- 
ant to  such  threats  proceeded,  to  construct  a 
railway  over  and  through  his  lands  for  the 
purpose  of  hauling  timber  and  timber  prod- 
ucts from  their  own  lands.  That  in  grad- 
ing the  route  for  such  railway,  and  erecting 
trestles  over  the  mountain,  great  and  per- 
manent damage  will  be  done  bis  property, 
etc.  He  applied  to  the  resident  judge  of  the 
district  for  a  restraining  order  until  the  hear- 
ing, and  a  permanent  injunction,  etc  Upon 
the  return  day  of  the  order  to  show  cause, 
his  honor.  Judge  Ferguson,  upon  hearing  the 
complaint  and  answer,  supported  by  affida- 
vits, found  the  following  facts :  The  defend- 
ants, after  notice^  applied  to  the  highway 


N.C.) 


COZAD  V.  KANAWHA  HARDWOOD  CO- 


933 


comml«wlon  of  Valleytown  townsblp,  in  said 
county,  for  a  right  of  way  to  construct  and 
operate  a  private  railroad  from  the  town  of 
Andrews,  a  railroad  station  on  the  Southern 
Railway,  to  standing  timber  owned  by  the 
defendants  in  Graham  coimty,  which  right  of 
way  would  pass  over  the  plalntHTs  land. 
The  plaintiff  filed  an  answer  to  the  petition. 
From  the  order,  the  highway  commission  find- 
ing that  it  was  necessary,  reasonable,  and  Just 
that  the  petitioners  should  have  the  right  of 
way,  and  appointing  a  jury  to  lay  it  off, 
plaintiff  appealed  to  the  board  of  commission- 
ers of  Cherokee  county.  From  the  order  of 
the  said  board  of  commissioners,  affirming 
the  proceedings  of  the  highway  conunission, 
the  plaintiff  appealed  to  the  superior  court 
The  appeal  is  now  pending  in  said  court. 
That  the  defendants  are  the  owners  of  stand- 
ing timber  from  which  no  public  road  leads 
and  to  which  no  water  is  convenient  That 
the  proposed  road  leads  from  a  railroad  sta- 
tion to  such  standing  timber,  and  that  such 
standing  timber  cannot  be  marketed  with  a 
profit  to  the  defendants  without  the  construc- 
tion of  a  railroad.  That  the  construction  of 
a  railroad  is  necessary  for  the  profitable 
marketing  of  such  timber,  and  that  the  route 
across  the  plaintiff's  land  is  a  reasonable 
route.  That  in  taking  such  route  no  injustice 
is  done  the  plaintiff.  That  there  is  no  reason 
why  his  land  should  not  be  taken,  as  well  as 
the  land  of  any  others  over  which  the  road 
might  be  constructed.  That  five  years  will  not 
be  an  unreasonable  time  in  which  to  remove 
such  standing  timber.  Defendants  have  grad- 
ed a  considerable  portion  of  the  proposed 
road,  not  on  the  lands  of  the  plaintiff,  but 
other  portions  of  the  proposed  route.  They 
have  bought  and  contracted  for  iron  rails, 
locomotives,  and  other  appliances  for  operat- 
ing said  road.  Defendants  are  not  a  corpora- 
tion, and  do  not  propose  to  become  liable  as 
common  carriers,  but  propose  to  construct 
and  use  the  road  for  their  sole  and  exclusive 
use  in  removing  their  timber  and  timber  prod- 
ucts from  their  lands  in  Graham  county  to 
the  railroad  station  at  Andrews  and  to  the 
markets.  There  are  other  large  boundaries 
of  timber  land  of  like  kind  contiguous  to 
the  defendants'  timber.  Defendants  do  not 
propose  to  transport  over  their  proposed  rail- 
road such  timber  for  reasonable  charges  to 
be  fixed  by  the  corporation  commission  or 
other  authority  of  the  state.  Defendants  do 
not  claim  any  other  right  to  enter  upon  plain- 
tiff's land  other  than  such  as  they  acquired  by 
the  order  of  the  highway  commission  Hta 
honor,  upon  the  foregoing  facts,  cbntinued 
the  injunction  to  the  hearing.  Defendants 
appealed. 

Dillard  &  Bell,  for  appellant  Jones  & 
Johnston  and  'Shepherd  &  Shepherd,  for 
appellee. 

CONNOR,  J.  (after  stating  the  case).  The 
defendants  insist  that,  pending  the  proceed- 
ing instituted  before  the  highway  commission. 


the  courts  should  not  interfere  by  tojunction 
with  the  construction  of  their  proposed  rail- 
way. This  contention  would  be  unanswer- 
able, but  for  the  fact  that  plaintiff  insists 
that  in  no  point  of  view  can  the  result  of 
that  proceeding  affect  his  right  to  enjoin 
defendants,  for  that:  (1)  No  power  is  con- 
ferred upon  the  highway  commission  to  order 
a  railway  of  the  character  or  for  the  pur- 
pose contemplated  by  the  defendants  to  be 
laid  out  (2)  That,  if  the  statute  undertook 
to  confer  such  power,  it  would  be  invalid, 
violating  the  elementary  principle  that  pri- 
vate property  can  only  be  taken  for  a  public 
use,  and  then  with  compensation.  These  con- 
tentions render  it  necessary  to  examine  the 
provisions  of  the  statute  creating  the  high- 
way commission  of  Valleytown  township. 
Chapter  210,  p.  222,  Pub.  Laws  1906, 

By  the  first  section  of  tlie  statute  provi- 
sion is  made  for  electing  three  persons,  who 
shall  constitute  the  highway  commission  for 
said  township,  naming  those  who  shall  act 
until  the  time  appointed  for  the  first  election. 
By  the  second  section,  the  commission  is 
vested  with  the  powers,  rights,  etc.,  exercised 
by  the  board  of  supervisors  of  public  roads, 
etc.  "They  shall  have  power  and  author- 
ity to  order  the  laying  out  of  public  roads," 
etc.  **They  shall  also  have  power  and  author- 
ity to  lay  out  cartways,  rights  of  way  for 
tramroads,  church  and  mill  roads,  and  to  dis- 
continue the  same  in  the  way  and  manner 
provided  in  sections  2033,  2056,  2057,  2062, 
2063,  of  the  Code  or  any  amendments  thereof." 
It  is  clear  that  the  highway  commission  estab- 
lished by  the  act  has  no  larger  or  other  power 
in  regard  to  ordering  cartways  or  tramways 
to  be  opened  than  is  exercised  by  the  boards 
having  Jurisdiction  over  such  matters  under 
the  general  public  laws.  It  is  equally  clear 
that  the  road  proposed  to  be  opened  and 
operated  does  not  come  within  the  definition 
of  cartways  provided  by  sections  2056,  2057 
of  the  Code.  This  right  is  conferred  only  on 
persons  "settled  upon  or  cultivating  any 
land."  The  cartway  authorized  to  be  opened 
"shall  be  kept  open  for  the  free  passage  of 
all  persons  on  foot  or  horseback,  carts  and 
wagons."  Section  2057  provides  that  persons 
over  whose  lands  cartways  have  been  opened 
"may  erect  gates  or  bars  across  the  same." 
The  section  was  amended  by  chapter  46,  p.  97, 
Laws  1887,  by  inserting  in  line  1  the  words 
"or  shall  own  any  standing  timber,"  and  in 
lines  6  and  15,  between  the  words  "cartway" 
and  "to,"  the  words  "tram  or  railway,"  and 
in  line  18  striking  out  the  word  "way," 
and  inserting  the  words  "cartways  establish- 
ed under  this  act  Section  2057  is  amended 
by  inserting  In  line  1  the  words  "tram  or 
railways,"  and  by  inserting  in  line  6,  be- 
tween the  word  "Just"  and  "and,"  the  words 
"cartways,  tramways,  or  railways  for  the 
removal  of  timber  shall  continue  for  a  period 
not  longer  than  five  years,  and  in  entering 
cultivated  land,  shall  protect  the  same  by 
sufficient  stock  jpiards."    The  effect  of  these 
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amendmentB  is  to  confer  upon  owners  of 
land  upon  which  there  is  any  standing  tim- 
ber the  right  to  have  jopened  tramways  or 
railways,  with  the  exclusive  use  of  them, 
confining  to  cartways  the  right  of  all  persons 
to  pass  over  them.  The  right  to  maintain 
such  tramways  or  railways  is  confined  to  a 
period  of  five  years,  with  the  duty  of  erect- 
ing stock  guards  when  they  pass  through  cul- 
tivated land,  thus  depriving  the  owner  of  the 
land  through  which  such  tram  and  rail  ways 
pass  the  right  to  erect  gates  or  bars  across 
them.  It  appears  that  the  highway  commis- 
sion ordered  the  laying  out  of  a  private  way 
for  a  private  railway  through  and  over  the 
plaintifTs  land,  with  "such  curves  and  grades 
as  are  necessary,  according  to  the  survey 
made,  in  order  to  reach  the  lowest  gap  on  top 
of  the  mountain.  ♦  ♦  ♦  Said  right  of 
way,  when  it  extends  through  woodland,  or 
said  tract,  to  be  of  the  width  of  150  feet,  and 
through  cultivated  fields  or  cleared  land  to 
be  of  sufllcient  width  for  the  roadbed,  trestles, 
and  cuts  only. 

The  construction  of  section  2056  of  the 
Ck)de,  being  chapter  508,  Acts  1708,  provid- 
ing for  the  opening  of  cartways,  has  been 
frequently  before  this  court  Its  constitu- 
tionality has  never  been  questioned,  and  is 
not  Involved  in  this  appeal.  The  validity  of 
similar  statutes  has  been  discussed  and  sus- 
tained in  other  jiu'lsdictions  upon  the  ground 
that,  although  established  and  opened  upon 
the  petition  of  private  landowners  and  pri- 
marily for  their  benefit,  they  are,  as  provided 
by  our  statute,  open  tor  the  free  passage  of 
all  persons  on  horse,  foot,  in  wagons,  or 
carts.  '  This  extension  of  their  use  impresses 
upon  them  a  public  character.  In  this  way 
the  power  to  invoke  the  right  of  eminent 
domain,  for  the  purpose  of  opening  and  main- 
taining them,  is  sustained.  It  is  said: 
"Roads  and  streets  used  by  the  public,  with 
a  right  in  all  the  public  to  use  them,  are 
undoubtedly  public,  and  private  property 
may  be  appropriated  for  the  purpose  of 
constructing  such  ways.  The  test  Is,  not 
simply  how  many  persons  do  actually  use 
them,  but  how  many  have  a  full  and  unre- 
stricted right  in  common  to  use  them;  for. 
If  the  public  generally  are  excluded,  the  way 
must  be  regarded  as  a  private  one.  If  the 
public  have  the  right  to  use  the  way  at  pleas- 
ure and  on  equal  terms,  it  is  a  public  one, 
although  in  reality  It  is  little  used.  When 
the  way  is  a  private  one,  the  right  of  emi- 
nent domain  cannot  be  successfully  invoked. 
•  ♦  •  The  right  itself  exists  only  for  the 
public  and  no  private  Interest,  however 
weighty,  can  call  it  into  exercise.  The  ques- 
tion, therefore,  must  always  be,  not  what 
private  Interests  will  be  promoted,  but  what 
is  the  public  requirement?  The  name  given 
the  way  does  not  determine  its  character: 
for  If  a  road  be  called  a  private  road  or  a 
neighborhood  road,  but  is  In  fact  so  laid 
out  and  maintained  as  to  give  the  public  a 
right  to  freely  use  it  upon  terms  common 


to  all,  the  road,  notwithstanding  its  name, 
is  a  public  one."  Elliott  on  Roads  (2d  Ed.) 
§  102.  The  converse  of  the  proposition  is 
stated  in  section  193,  that  if  the  road  is  so 
laid  out  as  to  give  only  a  limited  class  of 
persons  the  sole  right  to  use  it,  it  is  for  that 
reason  a  private  road,  without  regard  to  the 
name  by  which  it  is  known  or  called.  "If 
a  class,  to  the  exclusion  of  the  citizens  gen- 
erally, acquires  a  right  to  use  the  road,  it 
is  no  more  than  a  private  way."  Id.  Discuss- 
ing the  same  question,  it  is  said:  "Where  the 
road  laid  out  on  the  application  of,  and  paid 
for  and  kept  in  repair  by,  a  particular  in- 
dividual, who  is  especially  accommodated 
thereby,  is  in  fact  a  public  road,  and  for 
the  use  of  all  who  may  desire  to  use  it,  then 
it  is  regarded  as  accomplishing  a  public  pur- 
pose, for  which  the  land  may  be  condemned. 
But  when  the  road,  after  being  laid  out, 
becomes  the  property  of  the  applicant,  from 
which  he  may  lawfully  exclude  the  public, 
then  the  use  is  strictly  private,  and  the  law 
authorizing  the  condemnation  of  property  is 
void."  Lewis,  Em.  Dom.  167.  Speaking  of 
private  cartways  over  which  the  public  are 
allowed  to  pass,  the  author  says:  "The 
roads  here  provided  for  are  quasi  public, 
and  have  been  sustained  as  a  valid  exercise 
of  the  power  of  eminent  domain.  •  •  • 
It  has  never,  we  think,  been  decided  In  any 
case  that  private  property  could  be  con- 
demned for  a  private  road  for  the  exclusive 
use  of  the  applicant,  and  we  know  of  no 
principle  upon  which  such  a  proceeding  can 
be  justified."  Id.  A  statute  similar  to  sec- 
tion 2057,  as  amended  by  chapter  46,  p.  97, 
Laws  1887,  was  enacted  by  the  Legislature 
of  Pennsylvania  for  the  benefit  of  owners  of 
land  upon  which  there  were  deposits  of 
anthracite  coal.  In  Waddell's  Appeal,  84 
Pa.  90,  the  validity  of  the  act  was  discussed 
and  denied,  because  the  way  authorized  to 
be  opened  was  not  for  the  use  of  the  publia 
The  Supreme  CJourt  of  Indiana,  In  Wild  v. 
Deig,  43  Ind.  455,  IS  Am.  Rep.  399,  said: 
"Concede  that  the  public  exigency  requires 
that  a  way  should  be  opened  to  every  man's 
farm,  and  that  the  state  may  and  should  pro- 
vide for  the  establishment  of  a  public  road 
or  highway  to  enable  every  citizen  to  dis- 
charge his  duties  and  travel  to  and  from  his 
farm;  it  does  not  follow  that  such  ways 
should  be  private  and  owned  by  the  party 
applying  for  them.  If  it  would  be  of  public 
utility  to  establish  the  road,  then  It  should 
be  a  highway.  If  not,  then  the  right  of  emi- 
nent domain  cannot  be  exercised  to  establish 
it.  It  is  not  the  amount  of  travel,  the  ex- 
tent of  the  use  of  a  highway  by  the  public, 
that  distinguishes  it  from  a  private  way  or 
road.  It  is  the  right  to  so  use  or  travel  upon 
it — ^not  its  exercise."  In  a  well-considered 
opinion  delivered  by  Dillon,  G.  J.  (Bankhead 
V.  Brown,  25  Iowa,  540),  it  Is  said:  "Could 
not  the  plaintiffs  in  this  case,  after  having 
procured  the  road  In  question,  abandon  it  at 
their  pleasure?    Couid  they  not  relinquish 
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U  to  the  defendants  without  consulting  the 
Doard  of  supervisors?  If  this  Is  so,  does  it 
not  incontestably  establish  that  it  Is  essen- 
tially private?  For  it  must  be  private,  if  it 
Is  of  such  a  nature  that  the  plaintiffs  can  at 
their  pleasure  use  or  forbid  its  use,  abandon 
or  refuse  to  abandon  it,  relinquish  or  refuse 
to  relinquish  it" 

The  defendants'  counsel,  in  an  able  and 
interesting  argument  before  us,  conceding  the 
general  principle  governing  the  right  to  take 
private  property  or  impose  burdens  thereon, 
insist  that,  by  reason  of  the  peculiar  con- 
ditions developed  by  the  affidavits  in  the 
record,  the  use  for  which  the  plaintifiTs  land 
Is  sought  to  be  subjected  to  the  easement  is 
public  in  its  character.  They  call  to  our 
attention  the  large  and  valuable  timber 
standing  upon  the  mountains  of  western 
North  Carolina,  the  removal  and  marketing 
of  which  brings  wealth  into  the  state  and 
opens  the  land  to  cultivation  and  homes  for 
the  people  now  there  and  who  are  coming 
into  that  section  of  the  state.  They  say 
that  while  the  logs  may  be  hauled  over  the 
mountain  roads,  but  at  very  large  expense, 
the  portions  of  the  trees,  limbs,  tops,  etc., 
unfit  for  lumber,  which  are  now  wasted,  may 
be  made  useful  and  valuable  for  many  pur- 
poses, and  that  it  is  their  purpose  to  estab- 
lish tanneries  and  factories  for  utilizing 
these'  products,  etc. ;  that  by  these  means 
the  revenues  of  the  state  will  be  increased, 
the  development  of  the  natural  resources 
encouraged,  immigration  brought  into  that 
section,  and  many  other  benefits  accrue  to  the 
public.  These  views,  with  the  facts  upon 
which  they  were  based,  were  presented  with 
much  force  by  counsel.  They  have  received, 
as  they  were  entitled  to,  most  careful  con- 
sideration. They  have  been  made  in  other 
cases  In  other  courts.  They  invite  courts 
to  find  in  the  term  •*public  use"  a  broader 
and  larger  meaning.  Their  persuading  and 
almost  compelling  force  may  be  seen  in  the 
legislation  of  the  states  and  the  decisions  of 
the  courts.  While  they  have  In  some  cases 
stimulated  material  growth  and  develop- 
ment, it  is  manifest  that  valuable  private 
property  rights  and  stores  of  natural  wealth 
and  resources  for  feeding,  clothing,  and  mak- 
ing comfortable  the  rapidly  increasing  popu- 
lation have  been  sacrificed  to  them;  that 
great  and  dangerous  monopolies  have  been 
fostered  by  the  liberal  construction  put  up- 
on the  term  "public  use."  It  has  sometimes 
happened  that  a  stubborn  and  possibly  senti- 
mental owner  of  land  has  stood  in  the  way 
of  the  development  of  the  country,  and  of 
the  impatient,  strenuous  promoter  and  in- 
dustrial pioneer.  It  may  be  that  his  rights 
have  not  received,  either  in  the  Legislature 
or  the  courts,  the  consideration  to  which 
they  'were  entitled.  It  is  conceded  that 
courts  and  authors  have  found  much  difficul- 
ty in  defining  the  term.  It  does  not  concern 
us  to  attempt  to  do  so  to  any  other  or  fur- 


ther extent  than  is  necessary  to  a  decision 
of  this  appeal.  Mr.  Lewis,  after  an  inter- 
esting discussion  of  the  subject,  says :  "Per- 
haps no  better  example  of  a  public  use  can 
be  given  than  that  of  the  ordinary  highway, 
when  the  easement  or  right  of  way  vests  in 
the  public  for  the  common  and  equal  use  of 
all."  Section  166.  The  terms  upon  which 
the  public  may  use  the  highway  are,  of 
course,  subject  to  legislative  regulation,  as 
on  railroads  or  steamboats,  by  paying  the 
prescribed  fare,  going  upon  and  leaving  at 
regular  stations,  and  conforming  to  those 
reasonable  regulations  made  by  the  corjwra- 
tlon  or  other  agency  for  the  protection  of 
the  public,  and  on  the  ordinary  country 
highways  by  conforming  to  those  statutes  or 
immemorial  customs  which  have  become  the 
"law  of  the  road,"  etc.  In  Pittsburg,  etc., 
R.  Co.  V.  Iron  Works  (W.  Va.),  8  S.  E.  453,  2 
L.  R.  A.  680,  the  term  "public  use,"  as  applied 
to  the  right  of  a  railroad  company  to  condemn 
private  property  for  the  purpose  of  construct- 
ing a  lateral  road  to  reach  a  particular  cuGk 
tomer,  is  discussed  and  the  authorities  re- 
viewed; Johnson,  P.,  concluding  his  opinion: 
"As  far  as  the  public  is  concerned,  when 
what  they  need  is  for  "public  use,'  they  have 
a  right  to  invoke  the  exercise  of  eminent 
domain;  but,  in  so  far  as  that  which  con- 
cerns them  as  to  their  private  interests, 
their  profits,  and  gains  is  concerned,  they 
stand  as  individuals,  or  as  merely  private 
corporations  in  which  the  public  has  no 
concern,  and  for  such  private  purposes  can- 
not call  into  exercise  the  power  of  eminent 
domain."  In  reply  to  the  argument  of  coun- 
sel that  by  such  holding  a  deadly  blow  was 
aimed  at  the  industries  of  the  state,  the 
learned  judge  said :  "It  seems  to  us,  if  rail- 
road corporations  were  permitted  ad  libitum 
to  do  what  this  defendant  In  error  asks  to 
be  done,  no  deadlier  blow  could  be  dealt  at 
the  private  rights  of  the  citizen."  "The 
true  criterion  by  which  to  judge  of  the  char- 
acter of  the  use  is  whether  the  public  may 
enjoy  it  by  right  or  only  permission,  and  not 
to  whom  the  tax  or  toll  for  supporting  them 
is  paid."  Note  2  L.  R.  A,  682;  15  Cyc.  583; 
Board  of  Health  ▼.  Van  Haesen.  87  Mich. 
633,  49  N.  W.  894,  14  L.  R.  A.  114. 

The  question  presented  by  this  appeal,  and 
the  argument  to  sustain  the  right,  was  dis- 
cussed in  Healy  Lumber  Co.  v.  Morris  (Wash.) 
74  Pac.  681,  63  L.  R.  A.  820,  99  Am.  St  Rep. 
964.  A  statute  similar  to  ours,  as  amended, 
was  enacted,  enabling  owners  of  timbered 
lands  to  condemn  a  right  of  way  for  tram- 
roads  and  railroads  for  the  purpose  of  trans- 
porting  timber  to  market.  The  exact  ques- 
tion before  us  was  presented;  Dunbar.  J., 
saying:  "This  case  presents  the  important 
question,  deserving  the  most  serious  con- 
sideration, involving,  as  It  does,  the  respec- 
tive interests  of  private  rights  and  of 
property  of  the  state  sought  to  be  protected 
and  fostered   through   the  exercise  of  the 
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high  prerogative  of  sovereignty ;  the  former 
being  guarantied  by  the  fundamental  law 
and  the  latter  being  the  subject  of  universal 
Interest  and  concern.  Eminent  domain  is 
the  right  or  power  of  a  sovereign  state  to 
appropriate  private  property.  ♦  ♦  ♦  The 
learned  attorneys  for  appellant  have  favored 
the  court  with  an  exhaustive  and  earnest 
argument  in  their  brief,  and  a  painstaking 
showing  is  made  of  the  magnitude  of  the 
lumbering  business  and  interests  of  this 
state  and  the  effect  that  it  presumably  has 
upon  the  general  prosperity  of  the  common- 
wealth; and  we  are  urged  to  announce  a 
broad  and  statesmanlike  principle  in  de- 
termining this  question,  and  one  which 
would  further  business  prosperity  of  the 
state,  rather  than  one  which  would  hamper 
and  retard  it  But  the  court  cannot  Invade 
the  province  of  the  lawmaking  power  of 
government  and  intrude  Into  its  decrees  its 
opinions  >  on  questions  of  public  policy.  Its 
duty  is  to  strictly  recognize  its  legal  limita- 
tions and  confine  itself  to  the  narrower 
duties  of  interpretation  and  construction." 
To  the  argument  that  a  liberal  construction 
should  be  given  to  term  "public  use,"  because 
in  the  section  of  the  state  in  which  the  pro- 
posed road  is  to  be  built  the  removal  of  the 
standing  timber  is  promotive  of  the  improve- 
ment of  that  section,  the  answer  Is  that 
"the  Oonstitution  is  the  fundamental  law. 
Its  enactments,  whether  they  constitute 
grants  or  limitations,  are  presumed  to  be 
stable  and  uniform,  and  to  constitute  a 
check  on  the  more  mutable  sentiment  and 
actions  of  members  of  different  Legislatures. 
And  it  seems  to  us  that  the  result  of  such 
construction  would  be  a  virtual  removal 
of  any  constitutional  inhibition  on  legislative 
power  in  this  respect''  Id.  There  is  a  dis- 
tinction between  public  i)olicy  or  public 
welfare  and  public  use.  *'It  might  be  of 
unquestionable  public  policy  and  for  the 
best  Interest  of  the  state  to  allow  condemna- 
tion of  lands  in  every  instance  where  it 
would  result  in  aiding  prosperous  business 
enterprises  which  would  give  employment  to 
labor,  stimulate  trade,  and  increase  property 
values,  and  thereby  increase  the  revenues  of 
the  state,  even  if  the  enterprises  were  pure- 
ly private;  for  such  is  the  relation,  under 
our  form  of  government,  between  public  and 
private  prosperity  that  one  cannot  be  enjoy- 
ed to  any  appreciable  extent  without  favor- 
ably influencing  the  other.  But  It  Is  evident 
that  this  was  not  the  kind  of  public  use  that 
was  within  the  minds  of  the  f  ramers  of  the 
Ck>nstltution,  and  it  seems  to  us  that  the 
logic  of  those  courts  which  have  sustained 
appellant's  contention  is  justified  solely  on 
the  grounds  of  public  policy."  Id,  The  ques- 
tion is  exhaustively  discussed  in  Bloodgood 
V.  M.  &  H.  R*  R.  CJo.,  18  Wend.  9,  31  Am. 
Dec.  313,  in  which  it  is  said:  "When  we 
depart  from  the  natural  Import  of  the  term 
'pubUc  use,*  and  substitute  for  the  simple 
idea  of  a  public  possession  and  occupation 


that  of  public  utility,  public  interest  com- 
mon benefit  general  advantage  or  conven- 
ience, or  that  still  more  indefinite  term, 
'public  Improvement,'  is  there  any  limita- 
tion which  can  be  set  to  the  exertion  of  leg- 
islative will  in  the  appropriation  of  private 
property?  The  moment  the  mode  of  its 
use  is  disregarded,  and  we  permit  ourselves 
to  be  governed  by  speculations  upon  the 
benefits  which  may  result  to  localities  from 
the  use  which  a  man  or  set  of  men  propose 
to  make  of  the  property  of  another,  we  are 
afioat  without  any  certain  principle  to 
guide."  Judge  Gooley  says:  "It  seems  not 
to  be  allowable,  therefore,  to  authorize 
private  roads  to  be  laid  out  across  the  lands 
of  unwilling  parties  by  an  exercise  of  this 
right  The  easement  In  such  case  would  be 
the  property  of  him  for  whom  it  was  estab- 
lished." Const  Lim.  652.  To  the  sugges- 
tion that  only  an  easement  for  the  period  of 
five  years  is  imposed  upon  plalntilTs  land, 
and  that  such  period  Is  a  reasonable  time 
to  remove  the  timber,  we  quote  the  same 
eminent  authority:  "And,  although  the 
owner  would  not  be  deprived  of  the  fee  in 
the  land,  the  beneficial  use  and  exclusive 
enjoyment  of  his  property  would  in  greater 
or  less  degree  be  Interfered  with.  Nor  would 
it  be  material  to  Inquire  what  quantum  of 
Interest  would  pass  from  him.  It  would  be 
sufildent  that  some  interest  the  appropria- 
tion of  which  detracted  from  his  right  and 
authority  and  interfered  with  his  exclusive 
possession  as  owner,  had  been  taken  against 
his  will;  and.  If  taken  for  a  purely  private 
purpose,  it  would  be  unlawful."  Id.  Again 
he  says:  "The  public  use  implies  a  pos- 
session, occupatibn,  of  the  land  by  the  pub- 
lic at  large  or  by  public  agencies."  Id. 
Without  pursuing  the  subject  further,  we 
entertain  no  doubt  that  the  amendment  made 
to  sections  2056,  2057  of  the  Gode  by  chapter 
46,  p.  07,  Laws  1887,  in  so  far  as  It  authorizes 
owners  of  timber  lands  to  condemn  a  right 
of  way  for  tramways  or  railways  over  the 
lands  of  other  owners  for  the  exclusive  use 
of  the  owners  of  the  timber,  is  unconstitu- 
tional and  invalid.  This  conclusion  does 
not  affect  the  right  of  condemnation  of  a 
cartway,  as  provided  by  the  statute,  over 
which  all  persons  may  pass,  etc.  We  see 
no  objection  to  the  extension  of  this  privilege 
to  owners  of  timber  lands  under  the  same 
limitations  and  conditions  as  persons  settled 
upon  or  cultivating  lands.  It  is  manifest 
that  the  defendants  are  not  seeking  this 
restricted  right  They  say  that  it  la  their 
purpose  to  construct  the  railway  for  their 
exclusive  use.  This  concession  deprives 
them  of  the  benefits  of  the  statute,  eliminat- 
ing the  amendment  of  1887. 

Counsel  call  to  our  attention  the  decisions 
of  this  court  sustaining  the  drainage  acts. 
Without  discussing  these  acts,  it  is  suAcient 
to  say  that  they  expressly  confer  upon  all 
persons  having  lands  adjoining  or  capable 
of  drainage  through  the  drains  or  canaiB  au- 
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thorlzed  to  be  opened  the  right  to  avail 
themselves  of  these  benefits.  This  dis- 
tinguishes those  statutes  from  the  one  under 
discussion.  It  Is  also  contended  that  It  is 
peculiarly  the  province  of  the  Legislature 
to  say  what  is  a  public  use,  and  that  Its 
decision  may  not  be  reviewed  by  the  courts. 
iV^hlle  it  must  be  conceded  that  expressions 
are  to  be  found  in  decided  cases,  several 
of  which  are  cited  by  counsel,  and  In  some 
text-books,  which  seem  to  sustain  this  con- 
tention, it  will  be  found  that  they  are  subject 
to  the  limitation  that  the  question  Is 
primarily  one  for  the  Legislature,  but  Its 
decision  Is  not  conclusive;  otherwise,  the 
Legislature  could  nullify  the  principle  pro- 
tecting private  property.  The  correct  view 
Is  stated  by  Judge  Ck)oley:  "The  question 
what  is  a  public  use?  Is  always  one  of  law. 
Deference  will  be  paid  to  the  legislative 
judgment  as  expressed  in  enactments  pro- 
viding for  the  appropriation  of  property,  but 
It  will  not  be  conclusive."  Const.  Lim.  600; 
P.,  W.  &  K.  R,  R.  V.  Iron  Works,  supra. 
**The  question  whether  a  particular  use  Is 
public  or  not  Is  ultimately  a  question  for 
the  courts.  This  Is  necessarily  true,  In  view 
of  the  constitutional  provisions  of  the  differ- 
ent states  that  private  property  can  be  taken 
only  for  a  public  use,  since  the  interpretation 
of  constitutional  provisions  Is  within  the 
province  of  the  Judiciary."  10  Am.  &  Bug. 
Enc.  1066;  Call  v.  Wllkesboro,  115  N.  C. 
887,  20  a  E.  468,  in  which  Shepherd,  C.  J., 
says:  •'Whether  a  particular  use  is  public 
or  not,  within  the  meaning  of  the  Constitu- 
tion, Is  a  question  for  the  Judiciary" — citing 
Lewis  on  Em.  Dom.  185 ;  Mills  on  Em.  Dom. 
10,  11.  The  distinction  Is  this,  whether  a 
use  Is  public  is  for  the  ultimate  decision  of 
the  courts.  If  the  use  Is  public,  the  ex- 
pediency or  necessity  for  establishing  It  is 
exclusively  for  the  Legislature.  In  the  dis- 
cussion of  the  questions  presented,  we  have 
assumed  that  the  provisions  limiting  the 
power  of  the  Legislature  to  take  private 
property  were  constitutional.  As  is  well 
known  to  the  profession,  no  such  provision 
is  found  in  our  state  Constitution ;  but,  since 
the  opinion  of  Rufiln,  C.  J.,  in  R.  R.  v. 
Davis,  19  N.  C.  451,  the  principle  has  been 
treated  as  fundamental,  and  as  existing  with 
the  same  universal  application  as  If  im- 
bedded in  the  Constitution.  Rodman,  J.,  in 
Johnston  v.  Rankin,  70  N.  C.  555,  says: 
"The  principle  is  so  grounded  in  natural 
equity  that  It  has  never  been  denied  to  be 
a  part  oif  the  law  of  North  Carolina."  R.  R. 
Co.  V.  Piatt  Land,  133  N.  C.  266,  45  S.  B. 
589.  While,  as  found  by  his  honor,  it  is 
reasonable,  and  even  necessary  to  the  suc- 
cessful operation  of  defendant's  enterprise, 
that  they  carry  their  timber  and  timber  pro- 
ducts  over  plaintiff's  land  to  reach  the 
markets,  and  while  there  may  be  no  in- 
justice to  him  In  permitting  them  to  do  so, 
and  while  his  opposition  may  be  either  senti- 
mental or  selfish,  yet  the  courts  may  not 


violate  or  weaken  a  fundamental  principle, 
upon  the  strict  observance  and  enforcement 
of  which  the  security  of  all  private  property, 
so  necessary  to  the  safety  of  the  citizen,  is 
dependent  The  guaranties  upon  which  the 
security  of  private  property  is  dependent 
are  closely  allied,  and  always  associated 
with  those  securing  life  and  liberty.  Where 
one  is  Invaded,  the  security  of  the  others  is 
weakened. 

The  Judgment  of   his   honor,   continuing 
the  injunction,  must  be  afilrmed. 
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(Supreme  Court  of  North  Carolina.    Oct.  8, 
1905.) 

1.  CsiiaRAL   Law— Bill  of   Pabticulabs— 

DiSCBBTION. 

The  refusal  of  a  bill  of  particulars  in  a 
criminal  case  is  in  the  discretion  of  the  courtt 
reviewable  only  for  gross  abuse  thereof. 

2.  Sakk— Premature  Appeal. 

An  appeal  from  refusal  of  a  bill  of  partic- 
ulars in  a  criminal  case,  if  allowable,  cannot  be 
taken  at  once,  but  only  in  case  final  judgment 
is  against  defendant. 

3.  Same— Trial  Notwithstanding  Appeal. 

The  taking  of  an  appeal  by  defendant  from 
the  refusal  of  a  bill  of  particulars  before  the 
time  that  it  will  lie  does  not  disable  the  trial 
court  from  proceeding  with  the  case. 

4.  Sams  —  Request  fob  WBrrrEN  Instbuo- 
TI0N8— Oral  Remarks. 

For  the  judge,  before  giving  his  written 
charge,  to  state  orally  that  this  is  important  to 
defendant  and  the  state,  and  in  arriving  at  a 
verdict  they  must  not  be  governed  or  swayed 
by  sympathy,  prejudice,  or  passion,  but  must 
render  such  a  verdict  as  is  warranted  by  the 
evidence,  is  not  a  violation  of  Code,  §  414,  re- 
quirlDjr  a  judge,  when  requested,  to  put  his  in- 
structions in  writing;  ^'instructions  relating 
to  principles  of  law  applicable  to  the  case  after 
the  finding  of  facts. 

5.  Same. 

Nor  is  it  an  instruction,  within  such  section 
(Code,  S  414),  for  the  court,  on  the  jury  re- 
turning hi  to  court  and  stating  that  they  cannot 
agree,  to  tell  them  that  he  can  be  of  no  aid  to 
them  on  the  facts,  that  they  are  the  sole  triors 
thereof,  but  if  It  Is  on  a  point  of  law  he  will 
be  glad  to  aid  them,  and  that  it  is  the  duty  of 
a  jury  to  reconcile  the  testimony  where  there  is 
a  confiict.  If  they  can,  and,  if  tiiey  cannot  rec- 
oncile the  testimony,  then  it  is  tbeir  duty  to 
adopt  the  most  plausible  theory  of  the  evidence 
in  arriving  at  their  verdict,  but  that  the  state 
must  satiny  them  beyond  a  reasonable  doubt; 
such  remarks  being  mere  general  observations 
as  to  the  province  of  the  court  and  jury  as  to 
findings  of  fact 
a  Same— Exceptions. 

Where,  after  the  court  had  made  remarks 
to  the  jury  on  their  returning  into  court,  in- 
cludine  tiie  statement  that  if  they  could  not 
reconcile  the  testimony  they  must  adopt  the 
most  plausible  theory  of  the  evidence,  and  they 
had  again  retired,  defendant's  counsel  merely 
called  attention  to  the  fact  that  the  court  had 
left  out  the  question  of  reasonable  doubt,  where- 
upon the  court  recalled  the  jury  and  repeated 
what  he  had  said,  and  his  charge  In  full,  and 
added  that  the  state  must  satisfy  them  beyond 
a  reasonable  doubt,  defendant's  general  excep- 
tion then  taken  cannot  be  treated  as  made  to  the 
use  of  the  word  ''plausible." 
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7.  Sajob-^Statemeivt  of  Case  on  Appeal. 

There    is    no    authority    for    appellant    to 
have  his  "statement  of  case  on  appeal"  soxt 
up  by  the  clerk,  to  contradict  the  judge. 
Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Webb,  Judge. 

Thomas  W.  Dewey  appeals  from  a  con- 
viction.   Affirmed. 

Aycock  &  Daniels,  F.  I.  Osborne,  A.  D. 
Ward,  and  P.  M.  Pearsall,  for  appellant.  W. 
W.  Clark,  D.  L.  Ward,  O.  H.  Guion,  and  the 
Attorney  General,  for  the  State. 

CLARK,  C.  J.  The  defendant.  Indicted 
for  embezzlement  applied  to-  the  solicitor 
for  a  "bill  of  particulars."  who  replied  that 
all  the  information  he  could  give  was  contain- 
ed In  the  books  of  the  Merchants*  Bank  of 
Newbern,  of  which  he  was  advised  the  de- 
fendant and  his  counsel  had  made  a  full 
and  complete  examination.  The  defendant 
then  applied  to  the  judge  at  the  succeeding 
term  (April,  1005),  who,  upon  the  hearing 
of  the  motion,  declined  the  Bame,  and  the 
defendant  appealed.  Such  refusal  is  not 
appealable,  except,  possibly,  in  a  case  of 
gross  abuse  of  discretion.  State  v.  Brady, 
107  N.  C.  826,  827,  12  S.  B.  325;  State  v. 
Bryant,  111  N.  C.  695,  16  S.  B.  326;  Town- 
send  V.  Williams,  117  N.  C.  337,  23  S.  B.  461 ; 
Goldbrick  Case,  129  N.  C.  657,  40  S.  B.  71. 
In  1  Bishop,  New  Criminal  Procedure,  $  643, 
it  is  said:  "The  application  for  a  bill  of 
particulars  is  addressed  solely  to  the  judicial 
discretion;  hence  his  decision  thereon  is  not 
open  to  revision  by  a  higher  tribunal."  Com. 
V.  Wood,  4  Gray,  11.  To  the  same  purport. 
State  V.  Nagle,  14  R.  I.  333,  citing  Com.  v. 
Giles,  1  Gray,  466 ;  Chaffee  v.  Soldan,  5  Mich. 
242;  Com.  ▼.  Wood,  supra;  State  v.  Hood, 
51  Me.  363.  In  People  v.  McKlnney,  10  Mich. 
53,  which  was  an  indictment  of  the  State 
Treasurer  for  embezzlement,  the  court  fully 
discusses  the  practice,  and  says  that  while 
bills  of  particulars  should  be  freely  allowed, 
especially  in  indictments  for  embezzlement, 
the  granting  of  such  orders  is  in  the  dis- 
cretion of  the  trial  judge  and  not  review- 
able, except,  possibly,  when  there  is  a  palpable 
and  gross  abuse  of  such  discretion.  State 
V.  Van  Pelt,  136  N.  C.  633, 49  S.  E.  177, 68  L.  R. 
A.  760,  in  no  wise  controverts  this  practice, 
which  is  uniform  in  all  jurisdictions,  but 
merely  holds  that  a  defective  Indictment  can- 
not be  cured  by  the  bill  of  particulars,  and 
that,  when  the  latter  is  furnished,  the  state 
is  restricted  to  its  proof  "to  the  items  there- 
in set  down."  If  an  appeal  was  permissible, 
it  was  premature.  The  defendant  should 
have  noted  his  exception,  and.  If  the  final 
judgment  were  against  him,  he  could  have 
had  the  refusal  reviewed  on  appeal  there- 
from, with  the  other  errors  assigned,  where- 
as, if  the  final  judgment  were  in  his  favor, 
the  appeal  from  the  refusal  of  the  order 
would  be  useless.  The  courts  will  not  per- 
mit the  needless   delays  and  expense  which 


would  result  from  entertaining  fragmentary 
and  premature  appeals,  but  will  disallow  all 
such  appeals.  Illnes  v.  Hines,  84  N.  C.  125; 
Guilford  V.  Ga.  Co.,  109  N.  C.  312,  13  S.  E. 
861,  and  other  cases  collected  in  Clark's  Code 
(3d  Ed.)  pp.  740,  743.  Besides,  the  appeal  is 
now  useless,  for,  the  motion  for  a  bill  of  par- 
ticulars being  a  discretionary  matter  and  its 
refusal  not  res  judicata,  the  motion  was  re- 
newed at  the  July  term  and  was  granted, 
and  the  defendant  had  the  benefit  of  the  bill 
of  particulars  before  his  trial  at  said  term. 

This  case  came  on  for  trial  at  July  term, 
1905,  of  Craven  superior  court  The  defend- 
ant's motion  for  a  continuance  at  April  term 
was  granted.  At  July  term  he  again  moved 
for  a  continuance  because  of  the  above-men- 
tioned appeal  from  the  refusal  of  the  motion 
for  a  bill  of  particulars.  Such  appeal,  as 
we  have  seen,  did  not  lie,  and  the  court,  be- 
sides, at  that  time  allowed  the  bill  of  par- 
ticulars, which  was  all  that  the  defendant 
could  have  obtained  if  this  court  had  enter- 
tained the  appeal  and  held  with  the  defend- 
ant It  is  only  when  the  judgment  is  final 
and  disposes  of  the  entire  controversy  tbat 
an  appeal  transfers  the  cause  to  the  appellate 
court  and  disables  the  court  below  from 
proceeding  therein.  Guilford  ▼.  Ga.  Co., 
supra;  Green  v.  Griffin,  95  N.  C  50;  Carle- 
ton  V.  Byers,  71  N.  C,  335;  Isler  v.  Brown, 
69  N.  C.  125.  The  case  being  in  the  lower 
court,  the  granting  or  refusal  of  a  contin- 
uance is  a  matter  necessarily  In  the  discre- 
tion of  the  trial  judge,  and  not  reviewable, 
certainly  in  the  absence  of  gross  abuse  of 
such  discretion.  Slingluff  v.  Hall,  124  N.  C. 
397,  32  S.  B.  739;  Bank  v.  Mfg.  Co.,  108  N. 
C.  282, 12  S.  B.  741 ;  Dupree  v.  Insurance  Co., 
92  N.  C.  417;  Gay  v.  Brookshire,  82  N.  C. 
411;  State  v.  Scott,  80  N.  C.  365;  State  ▼. 
Lindsey,  78  N.  C.  499 ;  Moore  v.  Dickson,  74 
N.  C.  423;  Austin  v.  Clarke,  70  N.  C.  458, 
apd  citations  thereto  in  the  annotated  edition. 

The  court  was  requested  to  put  its  in- 
structions to  the  jury  In  writing.  "Before 
reading  the  written  charge  to  the  jury,  the 
court  stated  orally  that  this  was  an  important 
matter  to  the  defendant  and  the  state,  and 
in  arriving  at  a  verdict  they  must  not  be 
governed  or  swayed  by  sympathy,  prejudice, 
or  passion,  but  render  such  a  verdict  as  is 
warranted  by  the  evidence."  There  is  noth- 
ing prejudicial  to  the  defendant  In  this.  Nor 
was  it  in  violation  of  section  414  of  the  Code, 
which  requires  a  judge,  when  requested  in 
apt  time,  to  put  his  instructions  to  the  jury 
in  writing.  The  word  "instructions,"  as 
there  used,  relates  to  the  principles  of  law 
applicable  to  the  case,  and  which  would  In- 
fiuence  the  action  of  the  jury,  after  finding 
the  facts  (which  is  their  sole  province),  in 
shaping  their  responses  to  the  issues  sub- 
mitted to  them.  Lowe  v.  Elliott,  107  N.  C. 
718,  12  S.  E.  383 ;  Drake  v.  Connelly,  107  N. 
C.  403,  12  S.  B.  251 ;  Dupree  v.  Insurance 
Co..  92  N.  C.  417.  In  Cunie  v.  Clark,  90  N. 
C.  361,  Smith,  a  J.,    says:    "It  is  not  the 
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policy  or  purpose  of  the  statute,  nor  does  the 
language  used  bear  such  rigorous  construc- 
tion as  to  forbid  any  and  all  oral  expressions 
from  the  presiding  Judge.  This  would  be  to 
subordinate  substance  to  form  and  subserve 
no  useful  'purpose.  ♦  •  *  The  Instruc- 
tions to  be  written  and  read  are  such  as  ex- 
pound the  law  and  are  reviewable  on  appeal." 
In  Jenkins  v.  Railroad,  110  N.  C.  442,  15  S. 
E.  196,  it  is  said:  '^The  defendant  had  a 
right  to  insist  on  the  entire  charge  as  to  the 
law  being  put  in  writing.'*  And  the  reason 
lliere  given  is  "that  in  the  event  it  should  be 
handed  to  the  Jury  on  their  retirement  (Laws 
1885,  p.  216,  c.  137)  or  to  avoid  differences 
between  counsel  in  making  up  the  case  on 
appeal."  In  the  more  recent  case  of  State 
V.  Crowell,  116  N.  C.  1058,  21  S.  E  502,  the 
above  excerpt  from  Smith,  C.  J.,  in  Ourrie  v. 
Clark,  is  cited  and  approved.  2  Thompson 
on  Trials,  §  2380,  says  that  "directions  which 
are  deemed  instructions  within  the  meaning 
of  such  a  statute  (similar  to  our  Ck)de,  S 
414)  are  statements  of  rules  of  law  govern- 
ing the  matter  in  issue." 

After  the  Jury  had  been  out  some  time, 
they  returned  into  court  and  one  of  them 
said  they  could  not  agree.  The  court  then 
told  them  that  "he  could  be  of  no  aid  to 
them  upon  the  facts ;  that  they  were  the  sole 
triors  of  the  facts.  If  it  was  upon  a  point  of 
law,  he  would  be  glad  to  aid  them ;  but  upon 
the  facts  they  must  decide.  And  he  further 
stated  it  was  the  duty  of  a  Jury  to  reconcile 
the  testimony  where  there  was  a  conflict.  If 
they  could,  and  if  they  could  not  reconcile 
the  testimony  then  it  became  their  duty  to 
adopt  the  most  plausible  theory  of  the  evi- 
dence in  arriving  at  a  verdict  The  Jury 
then  retired,  and  the  counsel  for  defendant 
called  the  attention  of  the  court  to  what  the 
defendant  claimed  was  an  error  in  leaving 
out  the  question  of  reasonable  doubt  and 
fraudulent  intent  The  court  immediately 
called  the  Jury  back  and  restated  to  them 
what  he  had  Just  told  them,  and  further  stat- 
ed that  the  state  must  satisfy  them  beyond 
a  reasonable  doubt  of  the  fraudulent  intent 
at  the  time  of  appropriating  the  funds,  If 
you  find  he  did  appropriate  the  funds.  The 
court  then  read  the  second  time  his  charge 
and  the  special  instructions  of  the  defendant 
Defendant  excepted."  It  does  not  appear 
that  the  Judge's  remarks  were  oral ;  but,  if 
BO,  they  were  not  Instructions  upon  the  law 
applicable  to  the  facts  of  this  case,  but  mere- 
ly general  observations  as  to  the  province  of 
the  court  and  Jury  as  to  finding  facts.  The 
defendant  made  no  objection  on  that  ground, 
nor  to  the  use  of  the  word  "plausible,"  and 
it  Is  fair  to  assimie  that  the  Judge  would  have 
corrected  that,  if  the  defendant  had  thought 
it  prejudicial  and  objected,  for  the  Judge 
called  the  Jury  back  and  corrected  his  charge 
in  the  only  particular  specified.  The  Judge 
not  only  charged  as  asked,  but  he  again  gave 
the  special  instructions  asked  by  defendant, 
previously  given,  among  them  these:    "Un- 


less the  Jury  Is  satisfied  beyond  a  reasonable 
doubt  that  at  the  very  moment  of  conver- 
sion the  defendant  had  a  fraudulent  and 
felonious  intent,  they  will  find  the  defendant 
not  guilty."  And  further:  "A  reasonable 
doubt  of  guilt  may  arise  from  a  want  of 
evidence."  He  then  repeated  his  charge  in 
full  (which  is  entirely  correct).  The  entry 
thereupon,  "Defendant  excepted,"  applies  on- 
ly to  giving  the  charge  and  special  instruc- 
tion, and,  besides,  is  void  as  "broadside. "^ 
If  the  use  of  the  word  "plausible"  was  not 
happy,  it  was  certainly  not  excepted  to ;  and. 
If  it  had  been,  the  inadvertence,  if  any,  was 
amply  cured  by  the  full,  correct,  and  explicit 
charge  which  was  thereafter  repeated.  State 
V.  McNair,  03  N.  C.  631 ;  State  v.  Keen,  95 
N.  C.  648. 

After  a  full  and  careful  consideration  of 
all  the  exceptions  (some  of  which  were  taken 
only  "out  of  abundant  caution"  and  need  not 
be  noticed),  we  find  nothing  prejudicial  to 
the  defendant  entitling  him  to  another  trial. 
He  was  cashier  of  the  bank.  He  was  more 
familiar  than  any  one  else  with  the  books 
which  were  relied  on  to  show  bis  changes 
and  false  entries  therein  and  his  embezzle- 
ments. He  and  his  able  counsel  had  full  ac- 
cess to  them  in  preparing  his  defense,  and  it 
was  further  in  evidence  that  he  fied  the  state 
and  was  absent  many  months,  and  that 
while  so  absent  he  wrote  a  letter  seeking  to 
compromise  matters  and  escape  criminal 
punishment.  In  which  he  fully  admitted  his 
guilt  In  State  v.  McDonald,  133  N.  C.  680, 
45  S.  E.  582,  the  court  was  not  inadvertent 
to  chapter  226,  p.  237,  Laws  1889,  which 
amended  section  1014  of  the  Code,  by  insert- 
ing after  "fraudulently"  in  the  fourth  and 
sixth  lines  thereof,  the  words  "or  knowingly 
and  willingly  misapply  or";  but  the  bill  of 
indictment  in  that  case  was  drawn  solely  un- 
der section  1014  as  it  was  before  amendment, 
and  did  not  contain  the  charge  authorized 
by  the  aforesaid  act  of  1889.  The  charge  of 
the  court  in  this  case  is  correct,  within  the 
ruling  in  McDonald's  Case,  which  was  more 
lenient  to  the  defendant  than  it  would  have 
been  had  the  bill  been  drawn  as  authorized 
by  the  amendment  of  1889. 

We  cannot  pass  over  the  Irregularity  in 
sending  up  the  appellant's  "statement  of  case 
on  appeal."  This  has  no  proper  place  in  the 
record,  and  we  cannot  consider  it.  It  should 
not  have  been  sent  up  by  the  clerk  below,  nor 
have  been  docketed  as  part  of  the  transcript 
here.  The  statute  governs  such  matters.  It 
provides  that,  when  the  parties  cannot  agree 
upon  a  case  on  appeal,  the  Judge  "settles'^ 
the  case  on  appeal,  and  that  is  the  only 
"case"  the  appellate  court  can  consider.  It 
is  true  that  the  appellant  can  file  his  ex- 
ceptions to  the  charge  in  10  days  after  court, 
and  is  entitled  to  have  them  sent  up,  though, 
if  such  exceptions  embody  recitals  of  fact, 
the  court  as  to  that  will  be  controlled  by 
the  Judge's  statement  of  facts.  If  such  ex- 
ceptions to  the  charge  are  refused  by  the 
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Judge,  the  appellant  can  have  them  brought 
up  by  certiorari.  Lowe  v,  Elliott,  supra. 
But  the  practice  here  attempted  of  sending 
up  the  "appellant's  statement  of  case"  to 
contradict  the  Judge  is  contrary  to  the  statute 
and  would  lead  to  endless  confusion.  It  can- 
not be  entertained. 
No  error. 

HOKE,  J.  (dissenting).  I  differ  from  the 
court  in  its  decision  of  this  case,  and  am  of 
opinion  that  the  defendant  has  not  had  his 
cause  tried  in  accordance  with  law.  The  de- 
fendant in  apt  time  and  in  proper  manner 
requested  the  court  below  to  put  its  instruct 
tiona  to  the  Jury  in  writing,  and  where  this 
is  done  the  statute  provides  that  the  Judge 
shall  put  his  instructions  in  writing  and  read 
them  to  the  Jury  as  written,  and  sign  and 
file  the  same  as  a  part  of  the  record  in  the 
cause.  Code,  §  4i4.  The  facts  which  tran- 
spired on  the  trial  in  respect  to  this  request 
of  the  defendant  are  embodied  in  the  case  on 
appeal  as  follows:  The  Judge  at  first  put 
his  charge  in  writing  and  read  it  to  the  Jury, 
and  the  written  charge  seems  to  be  free  from 
error.  The  case  on  appeal  then  proceeds  as 
follows:  "After  the  conclusion  of  the  charge, 
and  after  the  Jury  had  been  out  some  time, 
they  returned  into  court  and  one  of  them 
stated  they  could  net  agree.  The  court  stated 
he  could  be  of  no  aid  as  to  the  facts ;  that  they 
were  the  sole  triors  of  the  facts;  if  it  was 
upon  a  point  of  law,  he  would  be  glad  to  aid 
them,  but  upon  the  facts  they  must  decide; 
and  further  stated  it  was  the  duty  of  a  Jury 
to  reconcile  the  testimony  where  there  was  a 
conflict,  and  if  the/  could  not  reconcile  the 
testimony  then  it  became  their  duty  to  adopt 
the  most  plausible  theory  of  the  evidence  in 
arriving  at  a  verdict  The  Jury  then  retired, 
and  counsel  for  the  defendant  called  the  at- 
tention of  the  court  to  what  defendant  claim- 
ed was  an  error  in  leaving  out  the  question 
of  reasonable  dou'at  and  fraudulent  intent. 
The  court  immediately  called  the  Jury  back 
and  restated  to  them  what  he  had  Just  told 
them,  and  further  stated  that  the  state  must 
satisfy  them  'beyond  a  reasonable  doubt  of 
the  fraudulent  intent  at  the  time  of  appro- 
priating the  funds,  if  you  find  he  did  appro- 
priate the  funds.'  The  court  then  read  the 
second  time  his  charge  and  the  special  in- 
structions of  deftJidant."  Defendant  ex- 
cepted. Here  the  Judge  laid  down  orally  an 
erroneous  proposition  bb  to  how  the  Jury 
should  weigh  the  evidence  and  reach  a  con- 
clusion. The  Jury  having  again  retired  and 
the  error  being  called  to  his  attention,  his 
honor  recalled  the  Jury  and  restated  the 
erroneous  proposition,  and  then  added:  "The 
state  must  satisfy  the  Jury  beyond  a  reason- 
able doubt  of  the  fraudulent  intent  at  the 
time  of  appropriating  the  funds,  if  you  find 
he  did  appropriate  them."  The  Judge  be- 
low then  again  read  his  written  charge  to 
the  Jury.  This  erroneous  proposition  was  no- 
where in  terms  withdrawn  from  the  Jury. 


We  have  it,  then,  that  the  Judge  twice  told 
the  Jury  orally  that  it  was  their  duty  to 
reconcile  the  evidence  if  they  could,  and  if 
they  could  not  it  was  their  duty  to  adopt  the 
most  plausible  theory  of  the  evidence  in  ar- 
riving at  a  verdict;  in  other  words,  to  con- 
vict the  defendant,  if  that  was  the  most 
plausible  conclusion.  And  twice  he  tells 
them  that  the  state  must  satisfy  them  be- 
yond a  reasonable  doubt,  once  in  the  written 
charge,  and  once  orally.  To  which  direction 
did  the  Jury  give  the  most  heed,  and  what 
rule  has  guided  them  to  the  conclusion  which 
they  reached?  In  my  Judgment,  unless  ex- 
pressly withdrawn,  this  would  amount  to 
a  reversible  error,  If  the  entire  deliverance 
of  his  honor  had  been  in  writing. 

The  counsel  for  the  defendant  differ  from 
his  honor  as  to  what  he  did  say  in  his  epoken 
charge,  but  this  is  really  of  no  moment  on 
the  question  now  considered,  nor  is  it  im- 
portant whether  the  oral  part  of  the  charge 
was  erroneous  or  not  The  case  declares  that 
instructions  embodying  l^al  propositions 
have  been  twice  spoken  to  the  Jury,  and  no- 
where expressly  withdrawn,  when  the  law 
requires  that  the  entire  charge  shall  be  put 
in  writing.  North  Carolina  has  been  ex- 
tremely fortunate  In  having  superior  court 
Judges  who  are  capable,  learned,  and  impar- 
tial ;  but  we  know  that  there  have  been,  and 
may  be  again,  occasions  and  instances  where 
the  due  enforcement  of  this  statute  was  the 
only  guaranty  that  a  citizen  had  that  his 
property,  liberty,  life,  and  character  would 
be  dealt  with  in  accordance  with  the  law  of 
the  land.  It  is  to  my  mind  of  vital  im- 
portance in  the  due  administration  of  Justice, 
and  its  provisions  should  be  in  no  wise  dis- 
regarded or  ignored-  The  proposition  here 
stated  will  find  support  in  Currle  v.  Clark, 
90  N.  C.  365;  State  v.  Young,  111  N.  C.  715, 
16  S.  E.  543;  Wheatley  v.  West  61  Ga.  401; 
Thompson  on  Trials,  S$  2375-2377.  In  Cur- 
rle V.  Clark,  supra,  it  is  said:  "Moreover, 
the  statutory  mandate  positively  forbids  any 
verbal  explanatory  comments  which  may  af- 
fect or  modify  the  written  language  and 
tend  to  mislead  the  Jury  as  to  its  purport 
or  aim.  The  propositions  embodied  in  the 
writing  must  stand  in  their  assumed  form, 
not  added  to  or  diminished  by  any  contem- 
porary and  extraneous  words  falling  from  the 
lips  of  the  Judge.  The  Jury  must  gather  the 
meaning  of  the  instructions  solely  from  the 
written  words  in  which  they  are  conveyed, 
as  must  the  revising  court  in  passing  upon 
their  correctness  in  law."  In  State  v.  Toung, 
supra,  it  is  held  that  "at  the  request  of 
counsel,  made  in  apt  time,  the  court  must 
put  its  entire  charge  to  the  Jury  in  writing, 
and  it  is  error  to  charge  them  orally  upon 
any  point  when  they  return  Into  court  for 
instructions."  the  only  decision  which  I  can 
find  that  tends  to  support  a  contrary  view  is 
State  V.  Crowell,  116  N.  C.  1052,  21  S.  B.  602, 
and  this  Is  more  apparent  than  real.  In 
Croweirs  Case  the  Judge  had  put  his  charge 
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in  writing  and  read  the  same  to  tbe  Jury  as 
the  statute  requires.  The  defendant  had  pre- 
ferred a  prayer  for  instructions  that  the  ease 
was  barred  by  the  statute  of  limitations. 
This  prayer  was  refused ;  the  Judge  saying  to 
the  jury  that  **the  statute  of  limitations  has 
nothing  to  do  with  the  case."  It  was  simply 
a  refusal  to  submit  an  instruction  preferred 
in  writing,  by  which  the  defendant  got  the 
benefit  of  an  exception,  and  waB  in  no  wise 
given,  ao  that  it  could  In  any  way  influence 
the  verdict,  which  was  rendered  on  the  facts 
submitted  for  the  jury's  consideration. 

It  is  answered  that  this  objection  is  not 
open  to  the  defendant,  because  no  exception 
was  taken;  but  I  do  not  so  understand  the 
record.  The  very  feature  of  the  trial  to 
which  this  objection  is  urged  is  set  out 
in  the  ca^e  on  appeal  and  exception  duly 
noted.  I  am  of  opinion  that  the  statute 
which  should  govern  cases  of  this  kind  has 
not  been  complied  with,  and  that  the  de- 
fendant is  entitled  to  a  new  trial. 

(139  N.  C.  887) 

HICKS  V.  KENAN. 

(Sapreme  Court  of  North  Carolina.    Oct.  17, 

1905.) 

1.  Appeal  —  Statement  of  Exceptions  and 

ASSIONlfENT  OV  ErROBS. 

Under  Code,  §  550,  requiring  appellant  in 
his  case  on  appeal  to  state  separately,  in  articles 
numbered,  the  errors  alleged, .  and  Supreme 
Court  Rule  27  (Clark^s  Code,  p.  920 ;  39  S.  B. 
vii),  providing  that  appellant  shall  set  out  in 
the  statement  of  the  case  his  exceptions,  briefly 
and  clearly  stated  and  numbered,  an  appeal  will 
not  be  affirmed,  on  the  ground  that  such  statute 
and  rule  have  not  been  complied  with,  where 
the  exceptions  are  separately  stated  and  num- 
bered, though  not  brought  together  at  the  end 
of  the  case:  the  error  intended  to  be  assigned 
being  plainly  apparent. 

2.  Reijease  —  OoNSTEUcnoN  —  Debts   Af- 
fected. 

K.  was  indorser  on  the  note  of  H.  to  A., 
and  had  received^  an  account  as  collateral  securi- 
ty from  H.  for  A  payment  on  the  note.  There- 
after an  agreement  was  made  between  H.,  as 
party  of  the  first  part,  and  certain  others,  as 
parties  of  the  second  part,  reciting  that  they 
should  retain  certain  merchandise  received  from 
H.,  in  satisfaction  of  their  "notes,  drafts,  and 
accounts."  In  the  body  of  the  instrument  the 
name  of  K.  appeared  as  a  partv  of  the  second 
part ;  but  it  was  signed  by  him,  '*K,  Represent- 
ing A."  K.  had  no  claim  against  H.,  except  on 
account  of  the  indorsement.  Held,  that  the  con- 
tract was  by  A.,  through  K.  as  agent,  and  that 
K.'s  claim  against  H.  on  account,  of  his  pay- 
ment as  indorser  was  not  satisfied. 

Appeal  from  Superior  Court,  New  Hanover 
County;   O.  H.  Allen,  Judge. 

Action  by  R.  W.  Hiclvs  against  Mary  H. 
Kenan,  executrix.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

Rountree  ft  Carr  and  Iredell  Meares,  for  ap- 
pellant   B.  K.  Bryan,  for  appellee. 

Motion  to  AflBrm 

PER  CURIAM.  Plaintifr  moved  In  tbis 
court  to  affirm  the  judgment  upon  the  ground 
that  defendant  had  not  stated  her  exceptions 
nor  assigned  errors  bb  directed  by  rule  27 


of  this  court  Code,  S  550,  required,  and  it 
is  the  law  now,  that  the' appellant  in  his  case 
on  appeal  should  "state  separately,  in  articles 
numbered,  the  errors  alleged."  Rule  27  is 
to  the  same  effect  Clark's  Code,  p.  920;  39 
S.  E.  vii.  It  provides  that  "every  appellant 
shall  set  out.  in  the  statement  of  the  case 
served  on  appeal,  his  exceptions  to  the  plead- 
ings, rulings,  and  Judgment  of  the  court,  brief- 
ly and  clearly  stated  and  numbered.  •  ♦  • 
No  other  exceptions  than  those  set  out  or 
filed,  and  made  a  part  of  the  case  or  record, 
shall  be  considered  by  this  court"  with  cer- 
tain reservations  therein  specified.  The  stat- 
ute and  rule  are  plainly  worded  and  should 
be  easily  understood.  They  require  nn 
assignment  of  the  errors  relied  on  to  be  tab- 
ulated and  inserted  in  the  case  or  record, 
preferably  at  the  end.  This  is  a  reasonable 
requirement  and  a  usual  one  in  appellate  pro- 
ceedings. Many  courts  in  other  jurisdictions 
prescribe  as  the  penalty  for  nonobservance  a 
dismissal  of  the  appeal.  We  are  not  dis- 
posed to  enforce  the  rules  of  this  court  harsh- 
ly, but  with  all  the  leniency  consistent  with 
the  prompt  and  orderly  transaction  of  the 
business  of  the  court  It  was  clearly  in- 
tended that  the  statute  and  rule  should  be 
observed.  Compliance  with  them  will  greatly 
facilitate  the  hearing  and  decision  of  cases 
upon  their  real  merits.  It  will  be  best  for 
counsel,  the  court  and  suitors  if  due  heed  is 
given  to  the  duty  of  appellants  in  this  re- 
spect This  court  has  more  than  once  called 
attention  to  this  provision  of  the  law  and  has 
endeavored  to  impress  upon  those  concerned 
the  importance  of  preparing  cases  in  accord- 
ance therewith.  Taylor  ▼.  Plummer,  105  N. 
C.  56,  11  S.  B.  266 ;  McKinnon  v.  Morrison, 
104  N.  C.  854,  10  S.  B.  513;  Wilson  v.  Wil- 
son, 125  N.  C.  525,  34  S.  B.  685;  State  v. 
Blankenship,  117  N.  C.  808,  23  S.  B.  455. 
Many  of  the  records  in  this  court  show  a  strict 
compliance  with  the  rule,  and  this  is  sufiA- 
cient  evidence  of  the  fact  not  only  that  it 
has  not  escaped  the  attention  of  the  bar,  but 
that  its  provisions  are  well  understood.  We 
hope  a  word  to  the  wise  and  prudent  prac- 
titioner will  be  quite  sufficient  and  that  in 
the  future  the  transcripts  sent  to  this  court 
will  be  entirely  free  from  this  defect 

In  this  case  the  exceptions  have  been  sepa- 
rately stated  and  numbered,  though  they  are 
not  brought  together  at  the  end  of  the  caae. 
While  this  is  not  a  strict  compliance  with  the 
statute  and  rule,  the  error  intended  to  be  as- 
signed is  so  plainly  apparent  that  we  deny 
the  motion ;  but  at  the  same  time  we  have 
deemed  it  a  fit  occasion  to  again  remind 
members  of  the  bar  that  there  still  exists  the 
necessity  of  preparing  cases  on  appeal  in  ac- 
cordance with  the  simple  requirement  of  the 
statute,  tbe  importance  of  which  has  been 
emphasized  by  formulating  its  substance  into 
a  rule  of  this  court  We  deny  the  motion, 
and  the  case  will  now  be  heard  upon  its 
merits. 

Motion  denied* 
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On  the  Merits. 

Plaintiff  sned  defendant,  as  execntrix  of 
W.  R.  Kenan,  deceased,  to  recover  $136.25 
and  interest,  a  part  of  the  proceeds  of  the 
collection  of  an  account  due  by  W.  W.  Blair 
to  R.  W.  Hicks  and  assigned  by  the  latter  to 
H.  C.  McQueeu,  W.  R.  Kenan,  and  C.  A. 
Healy ;  that  being  the  amount  received  by  the 
said  Kenan.  Plaintiff  introduced  in  evidence 
the  following  paper: 

"Exhibit  A. 

"Wilmington,  N.  C.  Nov.  23,  1901. 
"Messrs.  H.  C.  McQueen,  W.  R  Kenan,  and 
C.  A.  Healy:  I  hereby  transfer  the  account, 
$595,  owing  me  by  W.  W.  Blair,  same  to  be 
divided  between  yourselves  as  interests  may 
appear.  R.  W.  Hicks. 

"Above  amount  is  correct  and  approved. 
"W.  W.  Blair." 

Plaintiff  contended  that  the  account  was 
assigned  as  collateral  security  for  a  debt  ow- 
ing by  Hicks  to  Kenan,  McQueen,  and  Healy, 
and  not  as  a  payment 

Mr.  Bryan,  a  witness  for  the  plaintiff,  testi- 
fied :  "Some  time  after  the  execution  of  the 
transfer  of  Blair*s  account  or  duebill,  I  saw 
Hicks,  Healy,  McQueen,  and  Kenan  sign  the 
paper  which  has  been  offered  in  evidence  and 
marked  'Exhibit  B.*  In  December,  1901,  or 
January,  1902,  there  was  a  meeting  at  Mr. 
Kenan's  office  of  the  Murchison  National 
Bank,  W.  R.  Kenan,  C.  A-  Healy,  represent- 
ing the  molasses  contracts  of  Hicks,  myself, 
and  Hicks  with  reference  to  his  indebtedness. 
Hicks  was  then  indebted  to  a  large  amount 
Kenan  was  present  and  did  most  of  the  talk- 
ing. He  was  the  indorser  to  the  Atlantic 
National  Bank  for  Hicks.  I  asked  what  the 
creditors  demanded  of  Hicks,  and  Kenan  said 
they  wanted  Hicks  to  execute  a  mortgage  on 
his  store,  etc.  Hicks  was  present  They  were 
threatening  Hicks  with  prosecution.  I  sub- 
mitted a  proposition,  which  was  finally  con- 
summated in  the  paper  which  I  hold  in  my 
hand,  marked  'Exhibit  B.*  After  the  execu- 
tion of  the  paper,  I  demanded  the  Blair  ac- 
count of  McQueen,  which  had  not  been  paid  at 
that  time.  I  afterwards  met  Kenan  and 
made  demand  on  him  for  his  part,  and  told 
him  that  I  had  been  informed  that  it  had 
been  paid  up,  and  he  safd  that  he  would  not 
turn  it  over.  I  then  asked  him  if  it  was  not 
put  up  as  collateral  security  for  the  debt 
which  Hicks  owed  him  and  McQueen  and 
Healy.  I  called  his  attention  to  the  Blair 
paper,  and  he  said  that  it  was,  and  that  he 
would  not  turn  it  over  because  he  understood 
he  was  to  keep  the  paper  and  apply  it  to  the 
debt  He  said,  *If  you  get  it,  it  will  be  by  law- 
suit' He  admitted  that  it  was  put  up  as  secu- 
rity for  the  debts  referred  to  in  agreement  mark- 
ed 'Exhibit  B.'  "  To  each  and  every  part  of 
the  foregoing  testimony  defendant  objected, 
the  objection  was  overruled,  and  defendant  ex- 
cepted. Cross-examination:  "At  the  time 
agreement  B  was  signed,  the  paper  marked 


'A*  was  not  mentioned.  I  did  not  know  of  it 
at  that  time,  and  it  was  not  discussed  at  the 
time  Exhibit  B  was  executed.  The  drafts  and 
notes  referred  to  in  Exhibit  B  are  the  drafts 
and  notes  Hicks  had  given  for  the  molasses, 
and  there  is  nothing  in  the  agreement  about 
the  account  owed  by  Blair.  I  told  Hicks  to 
surrender  all  claim  for  his  (Hicks')  right  to 
an  accounting  from  the  Murchison  National 
Bank,  Kenan,  and  Healy  for  the  molasses 
that  Hicks  had  turned  over  to  them  as  secu- 
Tity  for  his  indebtedness  to  them,  and  let 
them  keep  the  molasses  in  full  settlement  of 
their  indebtedness  against  Hicks,  and  I 
thought  they  would  be  satisfied.  Neither 
Hicks  nor  Kenan,  McQueen,  nor  Healy,  made 
mention  of  the  paper  A  until  afterwards. 
Kenan  came  Into  it  by  reason  of  being  an 
indorser  of  Hicks  at  the  Atlantic  National 
Bank  for  $12,000  or  $13,000 ;  he  having  paid 
the  note  which  he  was  holding.  When  I 
talked  with  Kenan  he  got  mad,  and  said  he 
had  lost  more  than  $2,000  by  signing  the  note. 
Hicks'  contention  is  that  the  $2,000  lost  by 
Kenan  was  settled  by  agreement  B,  but  not 
what  he  got  on  the  Blair  account,  which 
Kenan  now  owes  Hicks.  The  Blair  duebill 
was  not  paid  until  I  made  demand  for  its 
return,  but  was  paid  at  the  time  Kenan  ad- 
mitted to  me  it  was  put  up  as  security." 

Plaintiff  introduced  the  agreement  known 
in  the  case  as  "Exhibit  B."  Defendant  ob- 
jected to  its  Introduction.  Objection  over- 
ruled and  defendant  excepted.  It  was  pro- 
vided in  the  paper,  dated  February,  1902, 
which  is  called  in  the  case  "Exhibit  B"  and 
is  the  agreement  between  Hicks  and  his 
creditors,  that  the  latter  should  keep  cer- 
tain molasses,  which  Hicks  had  theretofore 
delivered  to  them  as  security  for  their  claims 
— ^notes,  drafts,  and  accounts — ^and  the  cred- 
itors should  fill  certain  orders  for  molasses 
which  Hicks  had  already  taken,  and  that 
what  was  left  should  be  the  property  of  the 
creditor^  and  be  taken  by  them  in  full  satis- 
faction and  payment  of  their  said  claims, 
and  they  should  make  no  further  demand 
upon  Hicks  on  any  claim  then  existing 
against  him.  This  agreement  was  signed  as 
follows:  "R.  W.  Hicks.  C.  A.  Healy,  by 
Cyrus  Healy,  Attorney,  W.  R.  Kenan,  Repre- 
senting Atlantic  National  Bank.  H.  G.  Mc- 
Queen, President  of  Murchison  National 
Bank."    Plaintiff  rested. 

At  the  close  of  plaintiff's  testimony  de- 
fendant moved  to  dismiss  and  for  Judgment 
as  in  case  of  nonsuit  under  the  statute.  Mo- 
tion overruled,  and  defendant  excepted. 
There  was  no  testimony  for  the  defendant 
Verdict  for  plaintiff.  Motion  for  new  trial 
overruled,  and  defendant  excepted.  Judg- 
ment for  plaintiff,  and  appeal  by  defendant 

WALKER,  J.  (after  stating  the  facts). 
The  decision  of  this  case  must  depend  very 
much  upon  the  form  of  the  writing  contain- 
ing the  agreement  of  Mr.  Hicks  with  his 
creditors  and  the  mode  of  Its  signature  by 
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Mr.  Kenan.  We  tblnk  that,  when  thns  con- 
sidered even,  if  necessary  and  permissible, 
In  connection  with  the  testimony  of  Mr.  Bry- 
an, it  is  quite  conclusive  that  the  defendant's 
intestate  did  not  sign  the  contract  for  him- 
self as  a  principal,  but  for  the  Atlantic  Na- 
tional Bank,  for  whom  he  stood  in  the  trans^ 
action.  Mr.  Kenan  annexed  to  his  signature 
the  words  "Representing  Atlantic  National 
Bank/'  and  it  would  require  extremely  strong 
words  in  the  body  of  the  instrument  to  con- 
trol the  effect  of  that  form  of  signature,  and 
we  do  not  think  any  such  wordi^  are  to  be 
foimd  there.  The  contract  was  intended  to 
be  a  satisfaction  of  all  notes,  drafts,  and 
accounts,  and  at  that  time  Mr.  Kenan  did 
not  hold  any  claim  against  Mr.  Hicks  thus 
evidenced.  He  was  indorser  on  Mr.  Hicks* 
note  to  the  Atlantic  National  Bank,  and  for 
this  reason,  we  presume,  he  was  in  the 
meeting  of  creditors  to  represent  the  bank 
and  incidentally  to  protect  his  own  interests. 
The  fact  that  his  name  appears  as  one  of 
the  parties  of  the  second  part  (Hicks  being 
the  party  of  the  first  part)  can  make  no  dif- 
ference, and  should  not  Impose  a  liability 
on  him  which  would  not  otherwise  exist, 
especially  as  he  wa^  careful  to  use  words, 
namely,  "Representing  •  •  •  Bank," 
which  plainly  exclude  the  idea  that  he  was 
acting  for  himself,  and  as  the  insertion  of 
his  name  in  the  body  of  the  agreement  may 
have  been  purely  accidental.  At  any  rate, 
we  will  not  permit  it  to  outweigh  other  parts 
of  the  instrument  which  clearly  manifest  the 
intent 

When  an  agent  acts  within  the  scope  of 
his  authority  and  professes  to  act  in  the 
name  and  behalf  of  his  principal,  he  is  not 
personally  liable.  This  is  the  general  and 
well-settled  rule.  Where  the  question  of 
agency  in  making  a  contract  arises,  there  is 
a  distinction  between  instruments  under  seal 
and  those  not  under  seal  or  by  parol.  In 
the  former  case  it  is  held  the  contract  must 
be  in  the  name  of  the  principal  and  must 
purport  to  be  his  deed,  and  not  the  deed  of 
the  agent  In  the  latter  case  the  question 
is  always  one  of  intent,  and  the  court,  being 
untrammeled  by  any  other  consideration,  is 
bound  to  give  it  effect  As  the  meaning  of 
the  lawmaker  is  the  law,  so  the  meaning 
of  the  contracting  parties  is  the  agreement 
Words  are  merely  the  symbols  they  employ 
to  manifest  their  purpose  that  it  may  be 
carried  into  execution.  If  the  contract  be 
unsealed  and  the  meaning  clear,  it  matters 
not  how  It  is  phrased,  nor  how  it  is  signed, 
whether  by  the  agent  for  the  principal,  or 
with  the  name  of  the  principal  by  the  agent, 
or  otherwise.  Whitney  v.  Wyman,  101  U.  S. 
392,  25  L.  Ed.  1050;  Sun  Pr.  &  P.  Asso.  ▼. 
Moore,  ISS  U.  S.  642,  22  Sup.  Ct  240.  46  L. 
Ed.  366.  In  the  last-cited  case,  at  page  64a 
of  183  U.  S.,  page  243  of  22  Sup.  Ct  (46  L. 
Bd.  366),  it  is  said:  "The  intent  developed 
is  alone  material,  and  when  that  is  ascer- 


tained it  is  conclusive.  Where  the  principal 
is  disclosed,  and  the  agent  is  known  to  be 
acting  as  such,  the  latter  cannot  be  made 
personally  liable  unless  he  agreed  to  be  so. 
Now,  while  Lord  is  referred  to  in  the  body 
of  the  first  writing  as  an  individual,^  he 
signed  the  agreement  *for  the  Sun  Printing 
&  Publishing  Association/  Clearly  this  was 
a  disclosure  of  the  principal,  and  an  apt 
manner  of  expressing  an  intent  to  bind  such 
principal."  The  law  as  thus  stated  and 
applied  has  been  adopted  by  this  court  and 
conmiended  as  having  been  approved  by  the 
best  authorities  and  as  containing  in  itself 
a  Just  and  true  exposition  of  the  principle 
which  should  govern  in  such  cases.  Fowle 
V.  Kerchner,  87  N.  O.  49.  Ruffin,  J.,  for  the 
court,  says  in  that  case:  "When  the  form 
of  the  instrument  clearly  indicates  it  to  be 
done  in  behalf  of  another,  the  court  must 
give  it  the  construction  that  it  is  not  the 
personal  contract  of  the  party  signing  the 
instrument,  and  no  consideration  respecting 
the  plaintifiTs  remedy  against  any  other  party 
should  prevail  with  the  court  to  change 
the  contract"  Rice  t.  Gove,  22  Pick.  158, 
33  Am.  Dec.  724;  Breath  v.  Haldimand,  1 
Term  Rep.  172;  Deslandes  v.  Gregory,  105 
B.  C.  L.  (2  El.  &  El.)  610;  Lyon  v.  Williams, 
5  Gray,  557.  Fowle  v.  Kerchner  is  a  very 
strong  authority,  for  in  that  case,  if  the  de- 
fendants were  not  liable,  then  nobody  was 
liable  to  the  plaintiffs  on  the  contract  and, 
besides,  the  defendants  signed  the  contract 
in  their  individual  names.  See,  also,  Hlte 
V.  Goodman,  21  N.  C.  364 ;  Potts  v.  Lazarus, 
4  N..  C.  180;  Meadows  v.  Smith,  34  N.  C.  18. 
The  case  of  McCall  v.  Clayton,  44  N.  C.  422, 
is  much  like  our  case,  and  governs  it  in  prin- 
ciple. 

We  are  constrained  to  think  this  Is  a  case 
of  agency,  and  that  the  agency  is  disclosed 
upon  the  face  of  the  contract  Such  being 
the  case,  Mr.  Kenan  was  not  bound  by  any  of 
its  terms.  This  appears  to  us  to  be  made 
perfectly  clear  when  we  examine  the  paper 
in  connection  with  the  oral  testimony  in- 
troduced. Mr.  Kenan  was  merely  indorser 
of  the  note  of  the  plaintiff  to  the  bank.  He 
was  in  that  capacity  interested,  it  is  true, 
in  having  the  bank  debt  paid  and  adjusted 
in  Some  way;  but  there  was  no  reason  why 
he  should  become  personally  a  party  to  the 
paper  in  order  to  accomplish  this  end.  If 
the  bank  was  paid,  he  was  exonerated  by 
operation  of  law.  The  bank,  after  it  had 
received  payment  In  full,  could  not  of  course, 
recover  of  him  what  his  principal,  Mr.  Hicks, 
did  not  then  owe.  The  evidence  shows  that 
Mr.  Kenan  had  to  pay  $2,000  on  the  note, 
and  we  do  not  think  it  can  be  successfully 
shown  to  have  been  the  intention  of  the  par- 
ties that  the  bank  should  be  paid  out  of  the 
proceeds  derived  from  the  sale  of  the  mo- 
lasses, and  that  Mr.  Kenan  should  lose  his 
right  to  a  security  he  held  for  any  payment 
he  may  have  made  on  the  debt  to  the  bank. 
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Mr.  Kenan,  as  we  have  already  said,  did 
not  hold  any  evidence  of  Indebtedness  against 
Mr.  Hicks  of  the  kind  described  in  the  con- 
tract (Exhibit  B).'  If  he  had  paid  anything 
on  the  note  in  the  bank,  his  claim  against  Mr. 
Hicks  was  for  money  paid  to  his  use.  It 
was  the  intention  to  discharge  the  particular 
indebtedness  described,  and  not  any  obliga- 
tion of  Mr.  Hicks  to  his  surety,  which  was 
secured  by  collateral.  The  general  ques- 
tion as  to  the  construction  of  such  contracts, 
and  the  liability  of  a  party  who  has  signed 
in  a  representative  capacity,  is  fully  dis- 
cussed by  Mr.  Justice  Connor  in  the  recent 
case  of  Le  Roy  v.  Jacobosky,  136  N.  C.  443, 
48  S.  E.  796,  67  L.  R.  A.  977. 

It  is  evident  that  Mr.  Hicks  was  in  very 
embarrassed  circumstances,  and  was  will- 
ing to  surrender  absolutely  what  he  had  al- 
ready turned  over  to  his  creditors,  provided 
he  obtained  a  full  acquittance  from  all  fur- 
ther liability  to  them.  The  construction  we 
have  given  to  the  agreement  is  in  full  har- 
mony with  this  scheme,  which  the  evidence 
shows  to  have  been  the  one  contemplated 
by  the  parties.  It  would  not  be  Just  to  the 
surety  if  we  should  hold  that  he  must  give 
up  a  security  held  by  him  for  his  indemnifi- 
cation simply  because  his  principal  had  re- 
ceived property  which  may  have  been  suffi- 
cient to  satisfy  his  note,  or  to  pay  whatever 
sum  was  then  due  thereon,  if  the  surety  had 
already  incurred  liability  for,  or  paid  any 
part  of,  the  debt  It  Would  require  the 
plainest  sort  of  language  to  convey  any  such 
idea,  and  there  is  no  reason  why  we  should 
so  hold,  unless  the  intention  to  that  effect 
has  been  clearly  expressed. 

So  far  we  have  confined  ourselves  to  the 
nature  of  the  transaction  as  disclosed  by  the 
contract  and  to  certain  phases  of   the   evi* 


dence;  but  it  seems  from  the  latter  that 
Mr.  Kenan  himself  thought  there  was  an 
understanding  at  the  time  the  contract  was 
made  that  he  should  keep  the  Blahr  account 
and  apply  it  to  the  debt,  and  for  this  reason 
he  refused  to  surrender  it,  and  added,  '^If 
you  get  it.  It  will  be  by  lawsuit.'*  He  then 
said  that  he  had  lost  more  than  $2,000  by 
signing  the  note  of  Mr.  Hicks  to  the  bank. 
Besides  the  evidence  shows  that  the  Blair 
account  was  not  mentioned  when  Exhibit  B 
was  written  and  signed,  and  it  was  not  con- 
sidered in  coming  to  the  agreement  em- 
bodied in  that  paper.  We  think  the  court 
erred  in  overruling  the  motion  to  dismiss, 
even  If  the  evidence  be  viewed  most  favor- 
ably for  the  plaintiff,  which  Is  required  to 
be  done  in  testing  the  validity  of  a  motion 
to  nonsuit 

The  other  question,  as  to  the  competency 
of  the  oral  testimony  introduced  by  the 
plaintiff  to  Show  that  the  account  against 
Blair  was  assigned  as  collateral  security, 
need  not  be  considered,  as  a  ruling  upon 
that  question  is  rendered  unnecessary  by  our 
decision  of  the  case  upon  its  full  legal  merits 
In  favor  of  the  defendant  It  may  be  well, 
however,  on  that  point  to  refer  to  the  cases 
of  McDowell  V.  Tate,  12  N.  C.  249,  Knott 
V.  Whitfield,  99  N.  C.  76,  5  S.  E.  664,  V^tal 
V.  Wicker,  108  N.  C.  21.  12  S.  E.  1037.  and 
Terry  v.  Bobbins,  128  N.  O.  140,  38  S.  B. 
470,  83  Am.  St  Rep.  663,  which  bear  upon 
the  question  presented  by  the  exception. 
The  case  first  cited  Is  very  much  like  ours 
In  its  facts.  For  the  sake  of  the  argument 
we  have  treated  the  assignment  as  if  It  was 
a  collateral  security,  and  not  a  payment 
There  was  error  in  the  decision  of  the  court 
as  above  Indicated. 

£3rror« 
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STATE  ▼.  HORTON. 

(Supreme  Court  of  North  Carolina.    Oct  24, 

1906.) 

1.  HoMiciDB— Nature  of  Oftense. 

Where  one  engaged  in  an  unlawful  act 
is  free  from  negligence,  and  the  act  is  not  in 
Itself  dangerous,  an  unintentional  homicide  in  the 
commission  of  the  act  is  a  criminal  offense  only 
where  the  act  is  malum  in  se,  and  not  merely 
malum  prohibitum. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  t  4.] 

2.  Same. 

A  violation  of  Laws  1901,  p.  657,  c.  410, 
prohibiting  hunting  on  another's  land  in  cer- 
tain counties  without  the  owner's  consent,  is 
malum  prohibitum,  or  wrong  because  made  so 
by  statute,  and  not  malum  in  se,  or  an  offense 
naturally  evil  as  adjudged  by  the  sense  of  a 
civilized  community ;  and  so  an  unintentional 
homicide,  committed  while  so  hunting,  is  not 
criminal  where  there  was  no  negligence  and 
the  act  is  not  in  itself  dangerous. 
a  Same. 

Laws  1901.  p.  557,  c.  410,  prohibiting  hunt- 
ing on  another  s  land  in  certain  counties  with- 
out the  owner's  consent,  was  not  designed  to 
prevent  accidental  homicide,  so  as  to  render 
criminal  an  unintentional  homicide  committed 
while  violating  the  act 

Appeal  from  Superior  Conrt,  Franklin 
County;   Coundll,  Judge. 

W.  P.  Horton  was  convicted  of  manslaugh- 
ter, and  appeals.    Reversed. 

Indictment  for  manslaughter.  The  jury 
rendered  a  special  verdict,  and  such  verdict 
and  proceedings  thereon  are  as  follows: 
••That  In  the  month  of  November,  1904,  to 

wit,  on  the day  thereof ,  the  defendant, 

W.  P.  Horton,  was  hunting  turkeys  on  the  lands 
of  another ;  that  the  following  local  statute, 
enacted  by  the  General  Assembly  of  1901, 
was  in  force  at  and  in  the  place  in  which 
said  defendant  was  hunting,  to  wit,  chap- 
ter 410  of  the  Laws  of  1901;  that  the  said 
Horton,  at  the  time  he  was  so  hunting,  had 
not  the  written  consent  of  the  owner  of 
said  land  or  of  his  lawful  agent ;  that  while 
so  engaged  in  hunting  he  killed  Charlie  Hunt, 
the  deceased,  but  that  said  killing  was  wholly 
unintentional ;.  that  the  shooting  of  the  de- 
ceased was  done  while  the  defendant  was 
under  the  Impression  and  belief  that  he  was 
shooting  at  a  wild  turkey ;  that  the  hunting 
engaged  in  by  the  defendant  was  not  of 
itself  dangerous  to  human  life,  nor  was  he 
reckless  in  the  manner  of  hunting  or  of 
handling  the  firearm  with  which  the  killing 
was  done;  that  hunting  at  that  season  was 
not  forbidden  under  the  general  game  law 
of  the  state,  but  was  prohibited  only  by 
the  special  statute  referred  to;  that  the 
shooting  from  which  the  killing  resulted  was 
not  done  in  such  grossly  careless  or  negli- 
gent manner  as  to  imply  any  moral  turpi- 
tude or  to  indicate  any  indifference  to  the 
safeguarding  of  human  life;  that,  but  for 
the  said  statute  herein  incorporated,  the 
killing  of  the  deceased  by  defendant  does 
not  constitute  any  violation  of  the  law. 
If,  upon  the  above  findings  of  fact,  the  court 
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should  be  of  opinion  that  the  defendant  is 
guilty  of  manslaughter,  we  for  our  verdict 
find  the  defendant  guilty  of  manslaughter; 
but,  if  the  court  should  be  of  opinion  that 
the  defendant  is  not  guilty,  we  for  our  ver- 
dict find  that  the  defendant  is  not  guilty." 
Upon  this  special  finding,  the  court,  being 
of  opinion  that  the  defendant  was  guilty  of 
manslaughter,  so  adjudged,  and  ordered  a  ver- 
dict of  guilty  of  manslaughter  to  be  entered, 
and  gave  Judgment  that  the  defendant  be 
imprisoned  in  the  county  Jail  of  Franklin 
for  a  period  of  four  months.  Defendant 
excepted  to  the  ruling  of  the  court,  and 
appealed  firom   the  Judgment  against  him. 

r.  S.  Sprulll  and  W.  H.  Ruffln,  for  appel- 
lant   The  Attorney  General,  for  the  State. 

HOKE,  J.  (after  stating  the  case).  It 
will  be  noted  that  the  finding  of  the  Jury 
declares  that  the  act  of  the  defendant  was 
not  in  itself  dangerous  to  human  life,  and 
excludes  every  element  of  criminal  negli- 
gence, and  rests  the  guilt  or  innocence  of 
the  defendant  on  the  fact  alone  that  at  the 
time  of  the  homicide  the  defendant  was 
hunting  on  another's  land  without  written 
permission  from  the  owner.  The  act,  which 
applies  only  in  the  counties  of  Orange, 
Franklin,  and  Scotland,  makes  the  conduct 
a  misdemeanor,  and  imposes  a  punishment 
on  conviction  of  not  less  than  $5  nor  more 
than  $10.  The  statement  sometimes  appears 
in  works  of  approved  excellence  to  the  ef- 
fect that  an  unintentional  homicide  is  a 
criminal  offense  when  occasioned  by  a  per- 
son engaged  at  the  time  in  an  unlawful  act. 
In  nearly  every  Instance,  however,  will  be 
found  the  qualification  that  if  the  act  in 
question  is  free  from  negligence,  and  not 
in  itself  of  dangerous  tendency,  and  the 
criminality  must  arise,  if  at  all,  entirely 
from  the  fact  that  it  is  unlawful,  in  such 
case,  the  unlawful  act  must  be  one  that 
is  •'malum  in  se,"  and  not  merely  "malnm 
prohibitum,"  and  this  we  hold  to  be  the 
correct  doctrine.  In  Foster's  Crown  Law, 
it  is  thus  stated,  at  page  258:  ••In  order 
to  bring  a  case  within  this  description  [ex- 
cusable homicide],  the  act  upon  which  death 
ensueth  must  be  lawful.  For  if  the  act  be 
unlawful — I  mean  if  it  be  malum  in  se — 
the  case  will  amount  to  felony,  either  mur- 
der or  manslaughter,  as  circumstances  may 
vary  the  nature  of  it.  If  it  be  done  in 
prosecution  of  a  felonious  intent,  it  will 
be  murder;  but  if  the  intent  went  no  fur- 
ther than  to  commit  a  bare  trespass,  it  will 
be  manslaughter."  At  page  259  the  same 
author  puts  an  instance,  with  his  comments 
thereon,  as  follows:  ''A.  shooteth  at  the 
poultry  of  B.,  and  by  accident  killeth  a  man. 
If  his  Intention  was  to  steal  the  poultry, 
which  must  be  collected  from  circumstances, 
it  will  be  murder  by  reason  of  that  felo- 
nious intent;  but  if  it  was  done  wantonly 
and  without  that  intention,  it  will  be  baieiy 
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manslaughter.  The  rule  I  have  laid  down 
supposeth  that  the  act  from  which  death 
ensued  was  malum  In  se.  For  if  it  was 
barely  malum  prohibitum,  as  shooting  at 
game  by  a  person  not  qualified  by  statute 
law  to  keep  or  use  a  gun  for  that  purpose, 
the  case  of  a  person  so  offending  will  fall 
under  the  same  rule  as  that  of  a  qualified 
man.  For  the  statutes  prohibiting  the  de- 
struction of  the  game  under  certain  penal- 
ties will  not,  m  a  question  of  this  kind, 
enhance  the  accident  beyond  its  intrinsic 
moment" 

One  of  these  disqualifying  statutes  here 
referred  to  as  an  instance  of  malum  pro- 
hibitum was  an  act  passed  (St  13  Rich.  II, 
c.  13)  to  prevent  certain  classes  of  persons 
from  keeping  dogs,  nets,  or  engines  to  de- 
stroy game,  etc.,  and  the  punishment  imposed 
on  conviction  was  one  year's  imprisonment 
There  were  others  imposing  a  lesser  penalty. 
Bishop,  in  his  work  entitled  New  Criminal 
Law  (volume  1,  t  332),  treats  of  the  mat- 
ter as  follows:  "In  these  cases  of  an  un- 
intended evil  result  the  Intent  whence  the 
act  accidentally  sprang  must  probably  be, 
if  specific,  to  do  a  thing  which  is  malum 
in  se,  and  not  merely  malum  prohibitum." 
Thus  Archbold  says:  "When  a  man  in  the 
execution  of  one  act  by  misfortune  or  chance, 
and  not  designedly,  does  another  act  for 
which,  if  he  had  willfully  committed  it 
he  would  be  liable  to  be  punished,  in  that 
case,  if  the  act  he  were  doing  were  lawful, 
or  merely  malum  prohibitum,  he  shall  not 
be  punishable  for  the  act  arising  from  mis- 
fortune or  chance;  but  if  it  be  malum  in 
se,  it  is  otherwise.  To  illustrate:  Since  it 
is  malum  prohibitum,  not  malum  in  se,  for 
an  unauthorized  person  to  kill  game  in  Eng- 
land contrary  to  the  statutes,  if,  in  unlaw- 
fully shooting  at  game,  he  accidentally  kills 
a  man,  it  is  no  more  criminal  in  him  than 
if  he  were  authorized.  But  to  shoot  at 
another's  fowls,  wantonly  or  in  sport  an 
act  which  is  malum  in  se,  though  a  civil 
trespass,  and  thereby  accidentally  to  kill  a 
human  being,  is  manslaughter.  If  the  in- 
tent in  the  shooting  were  to  commit  larceny 
of  the  fowls,  we  have  seen  that  it  would 
be  murder."  To  same  effect  is  Estell  v. 
State,  51  N.  J.  Law,  182.  17  Atl.  118;  CJom. 
V.  Adams,  114  Mass.  323,  19  Am.  Rep.  362. 
An  Offense  malum  in  se  is  properly  defined 
as  one  which  is  naturally  evil  as  adjudged 
by  the  sense  of  a  civilized  community,  where- 
as an  act  malum  prohibitum  is  wrong  only 
because  made  so  by  statute.  For  the  reason 
that  acts  malum  in  se  have,  as  a  rule,  be- 
come criminal  offenses  by  the  course  and 
development  of  the  common  law,  an  impres- 
sion has  sometimes  obtained  that  only  acts 
can  be  so  classified  which  the  common  law 
makes  criminal;  but  this  is  not  at  all  the 
test  An  act  can  be,  and  frequently  is,  mal- 
um in  se,  when  it  amounts  only  to  a  civil 
trespass,  provided  it  has  a  malicious  element 
or   manifests   an   evil   nature  or   wrongful 


disposition  to  harm  or  injure  another  in  his 
person  or  property.  Bishop,  Cr.  Law,  supra ; 
Com.  v.  Adams,  supra.  The  distinction  be- 
tween the  two  classes  of  acts  is.  well  stated 
in  19  Am.  &  Eng.  Ena  (2d  Ed.),  at  page 
705 :  "An  offense  malum  in  se  is  one  which 
Is  naturally  evil,  as  murder,  theft  and  the 
like.  Offenses  at  common  law  are  gener- 
ally malum  in  se.  An  offense  malum  pro- 
hibitum, on  the  contrary,  is  not  naturally 
an  evil,  but  becomes  so  in  consequence  of 
being  forbidden." 

We  do  not  hesitate  to  declare  that  the  of- 
fense of  the  defendant  in  hunting  on  the  land 
without  written  permission  of  the  owner  was 
malum  prohibitum,  and,  the  special  verdict 
having  found  that  the  act  In  which  the  defend- 
ant was  engaged  was  not  in  itself  dangerous 
to  human  life  and  negatived  all  idea  of  neg- 
ligence, we  hold  that  the  case  is  one  of  ex- 
cusable homicide,  and  the  defendant  should 
be  declared  not  guilty.  We  are  referred  by 
the  Attorney  General  to  East's  Pleas  of  the 
Crown  and  Hale's  Pleas  of  the  Crown  as  au- 
thorities against  this  position.  We  would  be 
slow  indeed  to  hold  that  the  law  differed 
from  what  these  eminent  authors  declared  it 
to  be  in  their  day  and  time,  nor  are  we  re- 
quired to  do  so;  for  a  careful  examination 
of  their  writings  will,  we  think,  confirm 
the  views  expressed  by  the  court  Lord  Hale 
does  say  in  volume  1,  p.  39,  that  "if  a  man 
do  ex  intentione  an  unlawful  act,  tending 
to  the  bodily  hurt  of  any  person,  as  by  strik- 
ing or  beating  him,  though  he  did  not  intend 
to  kill  him,  but  the  death  of  the  party  struck 
follow  thereby  within  the  year  and  day,  or 
if  he  strike  at  one  and,  missing  him,  kill  an- 
other whom  he  did  not  intend,  this  is  felony 
and  homicide,  and  not  casualty  or  per  in- 
fortunium. •  •  •  So  it  is,  if  he  be  dolBg 
an  unlawful  act,  though  not  intending  bodily 
harm  to  any  person,  as  throwing  a  stone  at 
another's  horse,  if  it  hit  a  person  and  kill 
him,  this  is  felony  and  homicide,  and  not 
per  infortunium ;  for  the  act  was  voluntary, 
though  the  event  was  not  Intended,  and  there- 
fore, the  act  itself  being  unlawful,  he  is  crim- 
inally guilty  of  the  consequence  that  follows" 
But  this  author  says,  in  treating  of  the  same 
subject  at  pages  475,  476 :  "So,  if  A  throws 
a  stone  at  a  bird,  and  the  stone  striketh  and 
killeth  another  to  whom  he  intended  no  harm, 
it  is  per  infortunium ;  but  if  he  had  thrown 
the  stone  to  kill  the  poultry  or  cattle  of  B., 
and  the  stone  hits  and  kills  a  bystander,  it 
is  manslaughter,  because  the  act  was  unlaw- 
ful, but  not  murder,  because  he  did  not  mali- 
ciously or  with  intent  to  hurt  the  bystander. 
•  •  •  By  the  statute  of  33  Henry  VIII, 
c  6,  no  person  not  having  lands,  etc.,  of  the 
yearly  value  of  £100  per  annum,  may  keep 
or  shoot  a  gun  upon  pain  of  forfeiture  of 
£10.  Suppose,  therefore,  such  a  person, 
not  qualified,  shoot  with  a  gun  at  a  bird  or 
at  crows,  and  by  mischance  it  kills  a  by- 
stander by  the  breaking  of  the  gun  or  some 
other  accident  that  in  another  case  would 
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have  amounted  only  to  chance  medley,  this 
will  be  no  more  than  chance  medley  in  him ; 
for,  though  the  statute  prohibits  him  to  keep 
or  shoot  a  gun,  yet  the  same  was  but  malum 
prohibitum,  and  that  only  under  a  penalty, 
and  will  not  enhance  the  effect  beyond  its 
nature."  Mr.  East,  while  he  gives  an  in- 
stance which  apparently  supports  the  view 
of  the  state,  in  treating  further  on  the  sub- 
ject, in  volume  1,  p.  255,  says:  "Homicide 
in  the  prosecution  of  some  act  or  purpose 
criminal  or  unlawful  in  itself,  wherein  death 
ensues  collaterally  to  or  beside  the  principal 
intent  I  say  collaterally  to  or  beside  the 
principal  intent  in  order  to  distinguish  this 
kind  of  homicide  from  that  before  treated 
of  under  the  general  head  of  malice  afore- 
thought, where  the  immediate  and  leading 
purpose  of  the  mind  was  destruction  to  an- 
other. And,  first,  it  is  principally  to  be  ob- 
served that,  if  the  act  on  which  death  ensue 
be  malum  in  se,  it  will  be  murder  or  man- 
slaughter according  to  the  circumstances; 
if  done  in  the  prosecution  of  a  felonious  In- 
tent, however  the  death  ensued  against  or  be- 
side the  intent  of  the  party,  it  will  be  mur- 
der ;  but  if  the  Intent  went  no  further  than  to 
commit  a  bare  trespass,  it  will  be  manslaugh- 
ter. As  where  A.  shoots  at  the  poultry  of 
B.,  and  by  accident  kills  a  man ;  If  his  intent 
were  to  steal  the  poultry,  which  must  be  col- 
lected from  circumstances,  it  will  be  murder 
by  reason  of  that  felonious  Intent;  but,  if  it 
were  done  wantonly  and  without  that  in- 
tent, it  will  be  barely  manslaughter.  A. 
whips  an  horse  on  which  B.  is  riding,  where- 
upon the  horse  springs  out  and  runs  over 
a  child  and  kills  it  This  is  manslaughter 
in  A.  and  misadventure  in  B."  And  again,  at 
page  257 :  "So,  If  one  be  doing  an  unlawful 
act,  though  not  intending  bodily  harm  to  any 
person,  as  throwing  at  another's  horse,  if  it 
hit  a  person,  and  kill  him,  it  is  manslaughter. 
Yet  in  each  case  it  seems  that  the  guilt  would 
rather  depend  on  one  or  other  of  these  cir- 
cumstances; either  that  the  act  might  prob- 
ably breed  danger,  or  that  it  was  done  with  a 
mischievous  Intent."  So  we  have  It  that  both 
Sir  Matthew  Hale  and  Mr.  East,  to  whom  we 
were  referred  as  supporting  the  claim  of 
guilt,  declared  that  the  act  must  be  malum 
in  se,  and  the  instances  given  by  them  show 
that  these  writers  had  this  qualification  In 
mind  whenever  they  state  the  doctrine  in 
more  general  terms.  Sir  William  Blackstone 
also  says,  in  volume  4,  pp.  192,  193:  "And 
in  general,  when  an  involuntary  killing 
happens  In  consequence  of  an  unlawful  act, 
it  will  be  either  murder  or  manslaughter  ac- 
cording to  the  nature  of  the  act  which  occa- 
sions it.  If  it  be  In  prosecution  of  a  felo- 
nious Intent,  or  its  consequences  naturally 
tended  to  bloodshed.  It  will  be  murder;  but 
if  no  more  was  intended  than  a  mere  civil 
trespass,  it  will  be  mnnslauphter"— citing 
Foster's  Criminal  Law.  We  take  it  that  the 
distinguished  commentator  must  have  in- 
tended only  such  civil  trespasses  as  Involve 


an  element  malum  In  se,  as  he  cites  Foster's 
Criminal  Law,  and  this  author,  as  we  have 
seen,  states  the  qualification  suggested. 

Again,  we  are  cited  by  the  state  to  an 
instance  put  by  Bast,  at  page  269:  ''But, 
though  the  weapons  be  of  a  dangerous  nature, 
yet  if  they  be  not  directed  by  the  persons  us- 
ing them  against  each  other,  and  so  no  dan- 
ger to  be  reasonably  apprehended,  and  if 
death  casually  ensue,  it  is  but  manslaughter; 
as  if  persons  be  shooting  at  game,  or  butts, 
or  any  other  lawful  object,  and  a  bystander 
be  killed.  And  it  makes  no  difference,  with 
respect  to  game,  whether  the  party  be  quali- 
fied or  not;  but  if  the  act  be  unlawful  In  it- 
self, as  shooting  at  deer  in  another's  park 
without  leave,  though  in  sport  and  without 
any  felonious  Intent,  whereby  a  bystander 
is  killed,  it  will  be  manslaughter;  but  If  the 
owner  had  given  leave,  or  the  party  had  been 
shooting  in  his  own  park,  it  would  only  have 
been  misadventure."  Lord  Hale,  at  page 
475,  gives  the  same  instance.  And  it  is 
urged  that  this  Instance  is  exactly  similar 
to  the  one  before  us,  but  not  so.  According 
to  Sir  William  Blackstone,  in  his  Commen- 
taries (book  2,  p.  415) :  "For  some  time 
prior  to  the  Norman  Conquest,  every  free- 
holder had  the  full  liberty  of  sporting  upon 
his  own  territories,  provided  he  abstained 
from  the  King's  forests,  as  is  fully  expressed 
in  the  laws  of  Canute  and  Edward  the  Con- 
fessor. *Cuique  enlm  in  proprio  fundo  quam- 
libet  feram  quoquo  modo  venarl  permlssum.'  " 
And  further  on  it  is  said  "that  if  a  man 
shoots  game  on  another's  private  ground, 
and  kills  it  there,  the  property  belongs  to 
him  on  whose  ground  it  was  killed ;  the  prop- 
erty arising  ratlone  soli.  •  ♦  •  On  the 
Norman  Conquest,  a  new  doctrine  took  place, 
and  the  right  of  pursuing  and  taking  all 
beasts  of  chase  or  venary,  and  such  other 
animals  as  were  accounted  game,  was  then 
held  to  belong  to  the  King,  or  to  such  only 
as  were  authorized  under  him."  Again: 
"But  if  the  King  reserve  to  himself  the  for- 
ests for  his  own  exclusive  diversion,  so  he 
granted  from  time  to  time  other  tracts  of 
land  to  his  subjects  under  the  name  of  chases 
or  parks,  or  gave  them  license  to  make  such 
in  their  own  parks.  And,  by  the  common 
law,  no  one  is  at  liberty  to  take  or  kill  any 
beast  of  chase  but  such  as  hath  an  ancient 
chase  or  park."  In  Enc.  Brltannica  we  read 
that  the  chases  or  parks  were  much  the  same, 
except  that  the  parks  were  Inclosed,  having  a 
tendency  to  make  the  game  contained  there- 
in more  completely  and  exclusively  the  prop- 
erty of  the  owner.  Any  one  who  entered 
them  was  a  trespasser,  and  in  shooting  the 
game  therein  his  act  can  be  likened  to  that 
of  the  case  put  by  Foster,  East,  and  Lord 
Hale,  where  one  wantonly  shot  another's 
chicken.  He  was  engaged  in  the  effort  to 
destroy  another's  property,  and  the  act  could 
well  be  considered  malum  in  se.  But  not 
so  here.  We  have  never  transplanted  to 
this  country   either  the  Saxon  or  Norman 
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theory  as  to  tlie  right  to  take  and  approprl- 
ate  game.  Here  It  is  considered  the  property 
of  the  captor,  except  perhaps  in  the  case  of 
bees.  It  is  said  in  Cooley  on  Torts:  "Aa 
regards  beasts  of  chase,  the  English  law  is 
that,  If  a  hunter  shoots  and  captures  a  beast 
on  the  land  of  another,  the  property  is  in 
him  as  in  the  owner  of  the  land.  Under  the 
civil  law,  the  property  passed  to  the  captor. 
And  such  is  believed  to  be  the  recognized  rule 
in  America,  even  where  the  capture  has  been 
effected  by  means  of  a  trespass  on  another*s 
land."  State  v.  House,  65  N.  a  316,  6  Am. 
Uep.  744. 

The  act  of  the  defendant,  therefore,  was 
not  In  the  effort  to  destroy  another's  prop- 
erty, but  was  strictly  malum  prohibitum. 
State  V.  Vines,  93  N.  C.  493,  63  Am.  Rep. 
468,  and  State  v.  Dorsey,  118  Ind.  167,  20 
N.  B.  777,  10  Am.  St  Rep.  Ill,  are  cases  ap- 
parently opposed  to  our  present  decision,  but 
neither  Is  really  so.  In  State  v.  Vines  the 
sport  was  imminently  dangerous,  amounting 
to  recklessness;  and  In  State  v.  Dorsey  the 
element  of  criminal  negligence  was  also  pres- 
ent, and  in  this  case  a  state  statute  govern- 
ing the  construction  was  given  much  weight 
Neither  the  one  case  nor  the  other  required 
any  critical  examination  of  the  doctrine,  as 
sometimes  stated,  that  an  unintentional 
homicide,  occasioned  when  in  the  commission 
of  an  unlawful  act.  Is  manslaughter.  The 
verdict  in  the  case  before  us  negatives  both 
the  elements  of  guilt  (present  In  these  two 
cases),  declaring  that  the  act  was  not  In  It- 
self dangerous  and  that  the  defendant  was 
not  negligent. 

Again,  it  has  been  called  to  our  attention 
that  courts  of  the  highest  authority  have  de- 
clared that  the  distinction  between  malun 
prohibitum  and  malum  in  se  is  unsound, 
and  has  now  entirely  disappeared.  Our  own 
court  so  held  in  Sharp  v.  Farmer,  20  N.  O. 
256,  and  decisions  to  the  same  effect  have 
been  made  several  times  since.  Said  Ruf- 
fln,  C.  J.,  in  Sharp  v.  Farmer:  "The  dis- 
tinction between  an  act  malum  in  se  and  one 
malum  prohibitum  was  never  sound,  and  Is 
entirely  disregarded;  for  the  law  would  be 
false  to  itself  If  it  allowed  a  party  through 
its  tribunals  to  derive  advantage  from  a  con- 
tract made  against  the  intent  and  express 
provisions  of  the  law.**  It  will  be  noted  that 
this  decision  was  on  a  case  Involving  the 
validity  of  a  contract  and  the  principle  there 
established  is  undoubtedly  correct  The 
fact  however,  that  the  judge  who  delivered 
the  opinion  uses  the  words  "was  never 
sound,"  and  that  other  opinions  to  the  same 
effect  use  the  words  "has  disappeared,** 
shows  that  the  distinction  has  existed;  and 


it  existed,  too,  at  u  time  when  this  feature 
in  the  law  of  homicide  was  established.  And 
we  are  well  assured  that  because  the  courts, 
in  administering  the  law  on  the  civil  side  of 
the  docket  have  come  to  the  conclusion  that 
a  principle  once  established  is  unsound  and 
should  be  rejected,  this  should  not  have  the 
effect  of  changing  the  character  of  an  act 
from  Innocence  to  guilt,  which  had  its  sta- 
tus fixed  when  the  distinction  was  recognized 
and  enforced. 

It  was  further  suggested  that  the  homicide 
was  one  of  the  very  results  which  the  statute 
was  designed  to  prevent  and  to  excuse  the 
defendant  would  be  contrary  to  the  policy  of 
the  act  But  this  can  hardly  be  seriously 
maintained.  It  will  be  noted  that  it  was  not 
the  owner  of  the  land  who  was  killed,  but 
the  defendant's  comrade  in  the  hunt;  and 
of  a  certainty,  if  our  Legislature  thought 
that  conduct  like  that  of  the  defendant  was 
dangerous,  and  the  statute  was  designed  to 
protect  human  life,  some  other  penalty  would 
have  been  Imposed  than  a  fine  of  "not  less 
than  $5  and  not  more  than  |10.  It  is  more 
reasonable  to  conclude  that  the  act  in  its 
purpose  was  designed  to  prevent  and  sup- 
press petty  trespasses  and  annoyances,  such 
as  leaving  open  gates,  throwing  down  fences, 
treading  over  crops,  etc 

The  special  verdict  having  established  that 
the  act  of  the  defendant  was  entirely  acci- 
dental, it  is  a  relief  that  we  can  declare  him 
Innocent  in  accordance  with  accepted  doc- 
trine, and  that  in  the  case  at  bar  the  law 
can  be  administered  in  mercy  as  well  as 
justice.  Quoting  again  from  that  eminent 
judge  and  humane  and  enlightened  man.  Sir 
Michael  Foster:  "And  where  the  rigor  of 
law  bordereth  upon  injustice,  mercy  should, 
if  possible,  interpose  in  the*  administration. 
It  is  not  the  part  of  the  judges  to  be  per- 
petually hunting  after  forfeitures  where  the 
heart  is  free  from  guilt  They  are  ministers 
appointed  by  the  crown  for  the  ends  of  pub- 
lic justice,  and  should  have  written  on  their 
hearts  the  solemn  engagement  his  majesty 
is  under  to  cause  law  and  justice  in  mercy 
to  be  executed  in  all  his  judgments."  We 
know  that  in  this  spirit  the  judge  below 
dealt  with  the  defendant  and  his  cause; 
for,  though  the  judgment  of  his  honor  im- 
pelled him  to  the  conclusion  of  guilt,  he  im- 
posed the  lightest  punishment  permissible  for 
the  offense. 

There  was  error  in  holding  the  defendant 
guilty,  and,  on  the  facts  declared,  a  verdict 
of  not  guilty  should  be  directed,  and  the  de- 
fendant discharged. 

Reversed. 

WALKER,  J.,  concurs  In  result  only. 
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VIRGINIA-CAROLINA  CHEMICAL  Ca  r. 

McNAIR  &  PEARSALL  et  al.  (G.  OBER 

&  SONS*  CO.,  Intervener). 

(Supreme  Court  of  North  Carolina.    Oct.  17, 
1905.) 

1.  Assignments  —  Pbopebtt  Covebed— Bub- 
den  OF  Proof. 

The  burden  is  on  a  creditor,  who  claims 
specific  accounts  of  his  debtor  under  an  assign- 
ment of  all  the  debtor's  accounts,  a  list  of  which 
was  furnished  by  the  debtor,  of  showing,  as 
against  another  creditor  who  claims  the  specific 
accounts,  that  such  accounts  were  included  in 
the  lists  of  accounts  furnished  to  him  by  the 
debtor. 

2.  Pledges  —  BxECUTOBT    Contbaot— Deliv- 
EBY  op  Bonds. 

The  delivery  of  bonds  by  a  debtor  to  his 
creditor  in  pursuance  of  a  contract  to  deliver 
the  same  as  collateral  cures  any  defect  in  the 
contract  arising  from  its  failure  to  name  or 
specify  the  bonds  to  be  delivered. 

3.  Agbicultube— Liens— Assignment. 

Under  Code,  §  1799,  giving  a  lien  on  crops 
to  persons  making  advances  to  aid  in  the  culti- 
vation of  the  crop,  a  lien  bond  given  to  secure 
an  account  for  advances  subsequently  to  be 
made  is  assignable  and  an  assignment  thereof 
carries  with  it  an  assignment  of  the  account 
for  advances  actually  made  without  any  sepa- 
rate assignment  of  such  account. 

4.  Assignments— CoNSTBUCTioN   of   Instbu- 
ments. 

In  ascertaining  what  passes  by  an  assign- 
ment, the  intention  of  the  parties  will  control. 

5.  Contbagts  —  Considebation— Induloencb 
TO  Debtob. 

Indulgence  or  extension  of  time  for  the  pay- 
ment of  a  debt  constitutes  a  valuable  considera- 
tion. 

[Bid.  Note. — For  cases  in  point,  see  vol.  11^ 
Cent.  Dig.  Contracts,  §§  317,  318.] 

6.  Assignment— Notice  to  Debtob— Nbcbs- 

SITT. 

Notice  to  the  debtor  of  the  assignment  of 
a  nonnegotiable  instrument  is  necessary  to  pro- 
tect the  assignee  from  the  effect  of  a  payment  to 
the  original  creditor,  but  such  notice  it  not 
necessary  to  the  validity  of  the  assignment  as 
between  the  assignor  and  assignee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
C^t.  Dig.  Assignments,  %  116.] 

7.  Trusts  —  Assigned    Accounts  —  Tbacing 
Pboceeds. 

A  creditor  to  whom  a  debtor  has  assigned 
certain  accounts  cannot  recover  money  paid  by 
the  debtor  to  other  creditors,  without  showing 
that  such  money  was  the  identical  money  col- 
lected by  the  debtor  from  the  parties  owing  the 
assigned  accounts. 

8.  Payment— Acceptance  of  Dbaft. 

Unless  expressly  so  understood  and  agreed, 
the  acceptance  of  a  draft  bv  a  creditor  from  a 
debtor  does  not  merge  the  debt  or  operate  as  a 
payment,  and  the  creditor,  upon  surrendering  or 
destroying  the  draft,  may  sue  on  the  original 
cause  of  action. 

[Ed.  Note. — For  cases  in  noint,  see  vol.  39, 
Cent.  Dig.  Payment,  §§  86,  87.] 

9.  Pbincipal  and  Agent— Tbust  Pbopebtt 
—Rights  of  Assignee. 

Where  a  selling  agent  was  bound  by  his 
contract  with  his  principal  to  deliver  to  the 
latter  notes  of  buyers  to  be  held  as  collateral 
security,  and  to  hold  all  proceeds  of  goods  sold 
in  trust  for  the  payment  of  the  notes,  the  agent 
was  a  mere  trustee  for  his  principal  of  the  ac- 
counts with  the  buyers  and  the  money  collected 
thereon,  and  an  assignee  of  such  accounts  under 


an  assignment  from  the  agent  acquired  no  title 
thereto  as  against  the^  principal,  although  he 
had  no  notice  of  the  principal's  claim. 

Appeal  from  Superior  Court,  New  Hanover 
County ;  O.  H.  Allen,  Judge. 

Action  by  the  Virginia-Carolina  Chemical 
Company  against  McNaIr  &  Pearsall  and  an- 
other. The  G.  Ober  &  Sons'  Company  inter- 
vened. From  a  Judgment  for  plaintiffs,  de- 
fendants and  intervener  appealed.  Modified 
and  aflQrmed. 

C.  H.  Coble,  being  indebted  to  the  plaintiff 
and  desiring  to  obtain  an  extension  of  the 
time  of  payment,  on  January  28,  1898,  execu- 
ted his  notes  to  be  due  on  the  1st  day  of 
October  and  November,  1898,  and  at  the  same 
time,  in  consideration  of  the  extension  given, 
contracted  to  deliver  to  the  plaintiff,  within 
15  days,  lien  bonds  from  his  customers  for 
an  amount  sufficient  to  secure  the  payment  of 
his  notes.  No  specific  bonds  were  mentioned, 
and  at  that  time  two  of  those  afterwards  sent 
had  not  been  executed.  This  paper  was  never 
registered.  On  January  30,  1898,  the  said 
Coble  executed  to  McNalr  &  Pearsall  a  con- 
tract, reciting  an  Indebtedness  evidenced  by 
his  promissory  note  bearing  even  date  there- 
with of  $4,952.25,  due  on  the  Ist  day  of  Octo- 
ber, 1898,  to  secure  the  payment  of  which  he 
bargained,  sold,  and  assigned  to  said  defend- 
ants "all  accounts  whatever  owing  to  me, 
as  evidenced  by  my  book  of  accounts  or  any 
memoranda  whatever  kept  by  me  at  my  store 
in  the  town  of  Laurinburg.  •  •  •  I  also 
contract  to  furnish  said  McNair  &  Pearsall  a 
full  and  complete  list  of  said  accounts  and 
notes."  On  the  same  day  the  said  Coble 
executed  to  said  defendants  a  mortgage  on 
his  stock  of  goods  and  a  lien  upon  his  crops ; 
also  delivered  to  MoNair  &  Pearsall  a  list  of 
his  accounts,  etc.,  other  than  the  five  lien 
bonds  which  are  the  subject  of  this  c<»tro- 
versy.  The  said  contract  was  recorded  Octo- 
ber 8,  189a  C.  H.  Coble  sold,  in  1898,  fer- 
tilizers as  agent  for  O.  Ober  &  Sons*  Company 
to  the  persons  executing  the  lien  bonds  de- 
livered to  the  plaintiffs,  and  collected  on  ac- 
count thereof  the  sum  of  $231.  Coble  col- 
lected from  the  persons  executing  the  five 
lien  bonds  delivered  to  the  plaintiff  company, 
and  on  account  thereof,  including  the  amount 
collected  for  the  guano  prior  to  October  1, 
1898,  $257.75,  which  he  turned  over  to  the  de- 
fendants and  subsequently  thereto  the  said 
defendants  collected  from  said  persons,  and 
on  account  thereof,  $556.99.  Plaintiff  had  no 
notice  of  the  claim  of  G.  Ober  &  Sons'  Com- 
pany or  any  other  person.  C.  H.  Coble  died 
since  the  beginning  of  this  action,  and  his  ad- 
ministrator was  made  party  defendant.  The 
debts  due  the  plaintiff  and  G.  Ober  &  Sons' 
Company  are  unpaid,  and  there  is  a  balance 
due  the  defendants  from  said  Coble.  The 
plaintiff  company  demanded  of  the  defendants 
payment  of  the  amounts  received  by  them, 
which  was  refused.  "In  October,  1898,  the 
plaintiff  company,   by  its  authorized   agent 
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A.  H.  Adams,  obtained  from  Coble  an  accept- 
ed draft  on  McNair  &  Pearsall  for  $257.75,  the 
amount  collected  by  them,  which  draft  re- 
cited that  it  was  to  be  paid  by  McNair  &  Pear- 
sall out  of  such  excess  as  might  remain  in 
their  hands  after  the  debt  to  themselves  had 
been  satisfied;  but  the  agent  Adams,  after 
ofTering  to  return  the  draft  and  being  refused, 
tore  up  the  draft"  This  action  is  prosecuted 
by  the  plaintiff  company  against  McNair  A 
Pearsall  and  the  administrator  of  Ck)ble  for 
the  purpose  of  establishing  its  debt  against 
the  estate  of  Coble  and  recovering  from  the 
other  defendants  the  amount  collected  by 
them  on  account  of  the  lien  bonds.  Pending 
the  suit,  G.  Ober  &  Sons*  Company  intervened 
and  were  duly  made  parties,  for  the  purpose 
of  asserting  their  claim  to  the  $231  collected 
by  defendants.  The  cause  was  referred  to 
Hon.  Alfred  M.  Waddell.  who  made  his  re- 
port, to  which  the  plaintiff  company  filed  ex- 
ceptions. The  cause  was  heard  by  his  honor, 
O.  H.  Allen,  when  the  exceptions  were  sus- 
tained and  the  report  modified  in  respect  to 
the  facts  and  conclusions  of  law.  Judgment 
being  rendered  for  the  plaintiff,  the  defend- 
ants McNair  &  Pearsall  and  the  intervener, 
G.  Ober  A  Sons'  Company,  excepted  and  ap- 
pealed. 

E.  K.  Bryan,  for  appellants.  Rountree  & 
Carr  and  M.  L.  John,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts).  The 
record  contains  quite  a  number  of  assign- 
ments of  error  pointing  to  the  conclusions  of 
fact  found  by  the  judge ;  defendant  contend- 
ing that  there  is  no  evidence  to  sustain  such 
conclusions.  We  have  examined  the  evidence, 
and  in  our  opinion  the  exceptions  in  this  re- 
spect cannot  be  sustained.  In  regard  to  the 
conclusion  reached  by  his  honor  that  the  five 
lien  bonds  in  controversy  were  not  included 
in  the  list  furnished  by  Coble  to  defendants, 
the  burden  of  proof  was  upon  them.  It  Is 
therefore  not  open  to  them  to  raise  the  ques- 
tion that  there  was  no  evidence  in  regard 
thereto.  If  the  plaintiff  acquired  the  title 
to  the  bonds  as  against  Coble  by  the  contract 
of  January  26,  1898,  and  the  subsequent  de- 
livery, the  defendants  could  invalidate  the 
right  to  them  only  by  showing  a  superior 
title  in  themselves.  The  first  step  in  making 
good  this  claim  was  to  show  that  they  had 
been  assigned  to  them.  The  failure  to  do  so 
changed  the  basis  of  the  contest,  and  left 
open  to  the  defendants  the  right  to  attack 
the  plaintiff's  title  by  showing  such  infirmity 
as  to  invalidate  it  without  regard  to  any 
claim  of  their  own.  To  do  this  they  make 
certain  well-defined  contentions,  which  we 
will  discuss  in  the  order  presented  by  the 
brief  of  their  counsel. 

It  is  first  said  that  nothing  passed  by  the 
contract  of  January  26,  1808,  because  no  spe- 
cific lien  bonds  were  mentioned;  that  two 
of  those  afterwards  delivered  had  not  at  that 
time  been  executed.  However  this  may  be, 
the  conclusion  of  fact  found  by  the  judge  that 


the  five  bonds  described  in  the  complaint 
were,  some  time  during  the  month  of  Feb- 
ruary, 1898,  delivered  to  the  plaintiff  in  pur- 
suance of  the  contract  of  January  26,  1896, 
removes  or  cures  any  defect  in  the  plaintifTs 
title  by  reason  of  the  failure  to  name  or  spe- 
cify the  bonds  in  the  contract  The  defend- 
ants rely  upon  Blakeley  v.  Patrick,  67  N.  C. 
40,  12  Am.  Rep.  600,  wherein  it  is  held  tliat 
the  description  in  a  mortgage  of  "10  new 
buggies,"  the  mortgagor  having  a  larger  num- 
ber of  new  buggies  on  hand,  was  too  indef- 
inite, and  the  mortgagee  acquired  no  title 
to  any  buggies.  It  is  clear  that  if,  before  the 
right  of  third  parties  attached,  the  mortgagor 
had  set  apart  10  new  buggies  and  delivered 
them  into  the  possession  of  the  mortgagee  in 
pursuance  of  the  mortgage,  he  could  have  re- 
tained them.  It  may  be  that  his  right  could 
have  been  sustained,  either  as  curing  a  de- 
fect in  the  writing  by  rendering  certain  that 
which  was  uncertain,  or  by  treating  the  de- 
livery as  a  pledge,  resorting  to  the  mortgage 
to  fix  the  terms  and  purpose  for  which  it  was 
made.  In  our  case  we  do  not  think  that  the 
plaintiff  acquired,  even  as  against  Coble,  any 
right  to  demand  specific  performance  by  com- 
pelling the  delivery  of  any  specific  lien  bonds ; 
but  where  the  five  bonds  were,  as  found  by 
his  honor,  in  pursuance  of  such  contract  ac- 
tually delivered,  the  right  to  retain  posses- 
sion, for  the  purpose  and  upon  the  terms  set 
forth  in  the  contract,  was  perfected. 

The  defendants  contend  that,  conceding 
this  to  be  so,  the  plaintiff  acquired  no  right 
or  title  to  or  claim  upon  the  accounts  tor 
securing  the  payment  of  which  the  bonds 
were  given.  It  is  undoubtedly  true,  as  con- 
tended and  as  shown  by  the  authorities  cited, 
that  "in  general,  in  an  assignment  of  the 
mortgage  without  any  transfer  of  the  note, 
bond,  or  debt  secured  thereby,  the  assignee 
takes  only  the  legal  estate,  which  he  will 
hold  in  trust  for  the  owner  of  the  note  or 
other  mortgage  debt"  This  proposition  does 
not,  however,  aid  us  in  the  decision  of  the 
question  presented  here.  There  was  not  at 
the  time  of  the  execution  of  the  lien  bond, 
nor  of  the  delivery  to  plaintiff,  any  note, 
bond,  or  account  in  existence  to  be  assigned 
or  delivered.  The  lien  bond  was  executed 
to  secure  an  account  for  advancements  there- 
after to  be  made  to  aid  in  the  cultivation  of  a 
crop  for  the  current  year.  Those  instru- 
ments generally  used  by  merchants  and  farm- 
ers in  this  state  are  peculiar,  and  unlike, 
save  by  analogy,  any  other  form  of  contract 
They  had  their  origin  in  the  conditions  ex- 
isting in  this  state,  by  reason  of  the  changed 
method  of  cultivating  lands,  after  the  late 
Civil  War,  and  were  first  authorized  by  the 
act  of  18G6-67.  Code,  $  1799.  It  has  been 
found  difficult  to  apply  to  them,  in  oaany 
respects,  the  principles  by  which  the  rights 
of  parties,  by  assignment  or  otherwise,  are 
governed  by  the  law  of  negotiable  instru- 
ments and  mortgagee  securing  existing  debts. 
While  they  are  executed  only  by  the  party  to 
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whom  the  advancements  are  to  be  made, 
they  have  many  of  the  attributes  of  a  bi- 
lateral contract  The  value  of  the  secnrlly 
is  largely,  and  often  entirely,  d^endent  up- 
on the  performance  of  the  agreement  of  the 
{>arty  who  is  to  make  such  advancements. 
The  entire  contract  is  set  forth  in  one  paper. 
There  Is  no  existing  debt,  as  In  the  ordinary 
mortgage,  to  which  the  security  is  but  the 
incident  When  assigned  for  any  purpose,  they 
are  of  no  value  to  the  assignee  if  the  account  as 
it  accrues,  by  reason  of  the  advancement  of 
supplies,  does  not  inure  to  his  benefit  The 
assignability  of  all  choses  in  action  or  other 
contractual  rights  has  in  recent  years,  by 
statutes  and  decisions  of  the  courts,  been 
very  much  enlarged.  There  can  be  no  ques- 
tion that  a  contract  for  money  to  become  due 
in  the  future  may  be  assigned^  and  that  when 
the  money  is  due  the  assignee  may  sue  for 
and  recover  It  in  his  own  name,  subject  to 
such  defenses  as  the  debtor  may  be  entitled 
to  make  as  the  real  party  in  Interest.  We 
can  perceive  no  reason  why  the  lien  bond, 
with  all  rights  then  existing,  or  thereafter 
tn  pursuance  and  execution  of  its  terms  ac^ 
crulng,  may  not  be  assigned. 

In  ascertaining  what  passes  by  the  assign- 
ment, the  intention  of  the  parties  will  con- 
trol. "To  ascertain  the  intention  of  the  as- 
signor and  assignee  as  to  what  interests, 
rights,  or  property  they  intended  should  pass 
under  the  assignment,  and  to  carry  out  such 
intention  as  nearly  as  may  be  done  without 
violence  to  the  language  used  by  them,  Is,  as 
In  the  case  of  all  other  contracts,  a  cardinal 
rule."  4  Cyc.  73;  Pass  v.  McHea,  86  Miss. 
143.  When  a  mortgage  was  transferred  pur- 
suant to  an  agreement  as  security  for  a  debt, 
but  there  was  no  assignment  of  the  mort- 
gage debt,  it  was  held  that,  if  essential  to 
give  effect  to  the  assignment,  the  assignee 
might  be  regarded  as  having  an  Interest  in 
the  debt  for  which  both  the  note  and  mort- 
gage were  securities,  and  that  the  legal  ef- 
fect of  the  transaction  was  to  transfer  to  the 
assignee  the  property  embraced  in  the  mort- 
gage as  security  for  his  advance."  Jones, 
Chat  Mort  505.  The  rule  is  well  stated  by 
Andrews,  J.,  in  Campell  v.  Birch,  60  N.  T. 
214,  in  discussing  the  question  presented  upon 
this  appeal.  He  says:  "It  is  a  general 
principle,  applicable  to  the  construction  of 
grants  or  contracts,  that  they  should  be  con- 
strued so  as  to  give  them  efiTect  according  to 
the  Intention  of  the  parties.  When  a  thing 
is  granted,  everything  possessed  by  the  gran- 
tor passes  as  Incident  which  is  necessary  to 
make  the  grant  efifectual."  In  that  case  the 
note  was  retained  by  the  mortgagee.  The 
court  held  that  it  passed  to  the  assignee  of 
the  mortgage.  It  is  also  said:  "It  should 
be  mentioned,  as  a  qualification  to  the  rule 
requiring  the  transfer  of  the  debt  along  with 
the  assignment  of  the  mortgage,  that  when  a 
mortg&ge  has  been  made,  and  no  separate  obli- 
gation has  been  given  for  the  payment  of  the 
money  secured  by  the  mortgage,  an  assign- 


ment necessarily  transfers  all  the  rights  and 
interests  under  it"  Am.  &  Eng.  Enc.  Law, 
1086.  The  case  before  us  comes  clearly  with- 
in the  qualification.  To  hold  otherwise 
would  defeat  the  manifest  intention  of  the 
parties,  and  attribute  to  them  a  purpose  to  do 
a  vain  thing,  under  the  form  of  a  well-con- 
sidered business  transaction.  If  Coble  only 
intended,  by  delivering  the  Hen  bonds,  to 
pass  them  and  retain  the  accounts  to  accrue, 
which  alone  made  them  valuable,  he  was 
keeping  his  promise  to  the  ear  and  breaking 
it  to  the  sense.  Courts  should  endeavor  to 
so  construe  the  conduct  and  language  of  men 
as  to  carry  out  in  good  faith  their  honest 
purposes. 

The  suggestion  that  the  contract  and  de- 
livery of  the  lien  bonds  was  not  supported 
by  a  valuable  consideration  was  not  pressed 
here.  It  is  elementary  learning  that  indul- 
gence or  extension  of  time  for  payment  of  a 
debt  constitutes  a  valuable  consideration. 
Applications  of  the  principle  are  found  in 
numerous  cases  In  the  reports.  Notice  to 
the  debtor  of  the  assignment  of  a  nonnego- 
tiable  Instrument  is  necessary  to  protect  the 
assignee  from  the  elTect  of  a  payment  to  the 
original  creditor ;  but  such  notice  is  not  neces- 
sary to  the  validity  of  the  assignment  as 
between  the  assignor  and  assignee.  4  Cyc. 
82;  Ponton  v.  Griffin,  72  N.  C.  362.  For  the 
reasons  set  forth  we  are  of  the  opinion  that, 
as  against  Coble,  the  plaintiff  became  the 
owner  of  the  five  lien  bonds  and  of  the  ac- 
counts as  they  accrued  for  the  security  of 
which  they  were  executed.  The  finding  of 
his  honor  that  they  were  not  included  In  the 
list  of  accounts  furnished  by  Coble  to  defend- 
ants McNalr  &  Pearsall  relieves  us  of  the 
necessity  of  considering  several  of  the  ques- 
tions discussed  in  the  argument  We  have 
examined  the  contract  made  by  Coble  with 
the  defendants  of  January  80,  1898,  to  as- 
certain whether  the  accounts  passed  inde- 
pendently of  the  list  furnished  "for  identi- 
fication." The  description  of  the  choses  in 
action  assigned  by  the  contract  is  "all  ac- 
counts whatever  owing  to  me  as  evidenced 
by  my  book  of  accounts."  If  the  defend- 
ants were  compelled  to  rely  upon  this  lan- 
guage as  the  basis  of  their  right  it  is  ex- 
ceedingly doubtful  whether  any  accounts  con- 
tracted subsequent  to  January  30,  1808, 
passed.  With  the  aid  of  the  list  furnished, 
it  is  probable  that  the  intention  to  pass  the 
accounts  named  therein  would  be  ascertained 
— ^to  Include  those  made  after  the  date  of  the 
contract.  This  is  Immaterial  here,  because 
of  the  finding  that  the  ones  in  controversy 
were  not  on  the  list 

The  defendants'  counsel  say  that  conced- 
ing this  to  be  true,  the  plaintiffs  cannot  re- 
cover in  this  action,  unless  they  show  that 
Coble  paid  to  them  the  identical  money 
received  by  him  from  the  parties  owing  the 
accounts.  This  is  true,  but  the  finding  of 
i  fact  is  that  Coble  "collected  on  the  five  lien 
I  bonds  claimed  by  the  plaintiff  the  sum  of 
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A.  H.  Adams,  obtained  from  Coble  an  accept- 
ed draft  on  McNair  &  Pearsall  for  $257.75,  the 
amount  collected  by  them,  which  draft  re- 
cited that  It  was  to  be  paid  by  McNair  &  Pear- 
sall out  of  such  excess  as  might  remain  in 
their  hands  after  the  debt  to  themselves  had 
been  satisfied;  but  the  agent  Adams,  after 
offering  to  return  the  draft  and  being  refused, 
tore  up  the  draft"  This  action  is  prosecuted 
by  the  plaintiff  company  against  McNair  & 
Pearsall  and  the  administrator  of  CJoble  for 
the  purpose  of  establishing  its  debt  against 
the  estate  of  Coble  and  recovering  from  the 
other  defendants  the  amount  collected  by 
them  on  account  of  the  lien  bonds.  Pending 
the  suit,  G.  Ober  &  Sons*  Company  Intervened 
and  were  duly  made  parties,  for  the  purpose 
of  asserting  their  claim  to  the  $231  collected 
by  defendants.  The  cause  was  referred  to 
Hon.  Alfred  M.  Waddell.  who  made  his  re- 
port, to  which  the  plaintiff  company  filed  ex- 
ceptions. The  cause  was  heard  by  his  honor, 
O.  H.  Allen,  when  the  exceptions  were  sus- 
tained and  the  report  modified  in  respect  to 
the  facts  and  conclusions  of  law.  Judgment 
being  rendered  for  the  plaintiff,  the  defend- 
ants McNair  &  Pearsall  and  the  intervener, 
G.  Ober  &  Sons'  Company,  excepted  and  ap- 
pealed. 

E.  K.  Bryan,  for  appellants.  Rountree  & 
Carr  and  M.  L.  John,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts).  The 
record  contains  quite  a  number  of  assign- 
ments of  error  pointing  to  the  conclusions  of 
fact  found  by  the  Judge ;  defendant  contend- 
ing that  there  is  no  evidence  to  sustain  such 
conclusions.  We  have  examined  the  evidence* 
and  in  our  opinion  the  exceptions  in  this  re- 
spect cannot  be  sustained.  In  regard  to  the 
conclusion  reached  by  his  honor  that  the  five 
lien  bonds  in  controversy  were  not  included 
in  the  list  furnished  by  Coble  to  defendants, 
the  burden  of  proof  was  upon  them.  It  Is 
therefore  not  open  to  them  to  raise  the  ques- 
tion that  there  was  no  evidence  in  regard 
thereto.  If  the  plaintiff  acquired  the  title 
to  the  bonds  as  against  Coble  by  the  contract 
of  January  26,  1898,  and  the  subsequent  de- 
livery, the  defendants  could  invalidate  the 
right  to  them  only  by  showing  a  superior 
title  in  themselves.  The  first  step  in  making 
good  this  claim  was  to  show  that  they  had 
been  assigned  to  them.  The  failure  to  do  so 
changed  the  basis  of  the  contest,  and  left 
open  to  the  defendants  the  right  to  attack 
the  plaintiff's  title  by  showing  such  infirmity 
as  to  invalidate  it  without  regard  to  any 
claim  of  their  own.  To  do  this  they  make 
certain  well-defined  contentions,  which  we 
will  discuss  in  the  order  presented  by  the 
brief  of  their  counsel. 

It  is  first  said  that  nothing  passed  by  the 
contract  of  January  26,  1898,  because  no  spe- 
cific lien  bonds  were  mentioned;  that  two 
of  those  afterwards  delivered  had  not  at  that 
time  been  executed.  However  this  may  be, 
the  conclusion  of  fact  found  by  the  judge  that 


the  five  bonds  described  in  the  complaint 
were,  some  time  during  the  month  of  Feb- 
ruary, 1808,  delivered  to  the  plaintiff  in  pur- 
suance of  the  contract  of  January  26,  1896, 
removes  or  cures  any  defect  in  the  plaintiff's 
title  by  reason  of  the  failure  to  name  or  spe- 
cify the  bonds  in  the  contract  The  defend- 
ants rely  upon  Blakeley  v.  Patrick,  67  N.  O, 
40,  12  Am.  Rep.  600,  wherein  it  is  held  that 
the  description  In  a  mortgage  of  "10  new 
buggies,"  the  mortgagor  having  a  larger  num- 
ber of  new  buggies  on  hand,  was  too  indef- 
inite, and  the  mortgagee  acquired  no  title 
to  any  buggies.  It  is  clear  that  if,  before  the 
right  of  third  parties  attached,  the  mortgagor 
had  set  apart  10  new  buggies  and  delivered 
them  into  the  possession  of  the  mortgagee  In 
pursuance  of  the  mortgage,  he  could  have  re- 
tained them.  It  may  be  that  his  right  could 
have  been  sustained,  either  as  curing  a  de- 
fect in  the  writing  by  rendering  certain  that 
which  was  uncertain,  or  by  treating  the  de- 
livery as  a  pledge,  resorting  to  the  mortgage 
to  fix  the  terms  and  purpose  for  which  it  was 
made.  In  our  case  we  do  not  think  that  the 
plaintiff  acquired,  even  as  against  Coble,  any 
right  to  demand  specific  performance  by  com- 
pelling the  delivery  of  any  specific  lien  bonds ; 
but  where  the  five  bonds  were,  as  found  by 
bis  honor,  in  pursuance  of  such  contract  ac- 
tually delivered,  the  right  to  retain  posses- 
sion, for  the  purpose  and  upon  the  terms  set 
forth  in  the  contract,  was  perfected. 

The  defendants  contend  that,  conceding 
this  to  be  so,  the  plaintiff  acquired  no  right 
or  title  to  or  claim  upon  the  accounts  for 
securing  the  payment  of  which  the  bonds 
were  given.  It  is  undoubtedly  true,  as  con- 
tended and  as  shown  by  the  authorities  cited, 
that  '*in  general,  in  an  assignment  of  the 
mortgage  without  any  transfer  of  the  note, 
bond,  or  debt  secured  thereby,  the  assignee 
takes  only  the  legal  estate,  which  he  will 
hold  in  trust  for  the  owner  of  the  note  or 
other  mortgage  debt."  This  proposition  does 
not,  however,  aid  us  in  the  decision  of  the 
question  presented  here.  There  was  not  at 
the  time  of  the  execution  of  the  lien  bond, 
nor  of  the  delivery  to  plaintiff,  any  note, 
bond,  or  account  in  existence  to  be  assigned 
or  delivered.  The  lien  bond  was  executed 
to  secure  an  account  for  advancements  there- 
after to  be  made  to  aid  in  the  cultivation  of  a 
crop  for  the  current  year.  Those  instru- 
ments generally  used  by  merchants  and  farm- 
ers in  this  state  are  peculiar,  and  unllker 
save  by  analogy,  any  other  form  of  contract 
They  had  their  origin  in  the  conditions  ex- 
isting in  this  state,  by  reason  of  the  changed 
method  of  cultivating  lands,  after  the  late 
Civil  War,  and  were  first  authorized  by  the 
act  of  18G6-67.  Code,  $  1799.  It  has  been 
found  difficult  to  apply  to  them,  in  oiany 
respects,  the  principles  by  which  the  rights 
of  parties,  by  assignment  or  otherwise,  are 
governed  by  the  law  of  negotiable  instru- 
ments and  mortgages  securing  existing  debts. 
While  they  are  executed  only  by  the  party  to 
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whom  the  adTancements  are  to  be  madef 
they  have  many  of  the  attributes  of  a  bi- 
lateral contract  The  value  of  the  secnrily 
is  largely,  and  often  entirely,  dei)endent  up- 
on the  performance  of  the  agieement  of  the 
party  who  is  to  make  such  advancements. 
The  entire  contract  is  set  forth  in  one  paper. 
There  is  no  existing  debt,  as  in  the  ordinary 
mortgage,  to  which  the  security  is  but  the 
incident  When  assigned  for  any  purpose,  they 
are  of  no  value  to  the  assignee  if  the  account  as 
it  accrues,  by  reason  of  the  advancement  of 
supplies,  does  not  inure  to  his  benefit  The 
assignability  of  all  choses  in  action  or  other 
contractual  rights  has  in  recent  years,  by 
statutes  and  decisions  of  the  courts,  been 
very  much  enlarged.  There  can  be  no  ques- 
tion that  a  contract  for  money  to  become  due 
in  the  future  may  be  assigned,  and  that  when 
the  money  is  due  the  assignee  may  sue  for 
and  recover  it  In  his  own  name,  subject  to 
such  defenses  as  the  debtor  may  be  entitled 
to  make  as  the  real  party  in  Interest  We 
can  perceive  no  reason  why  the  lien  bond, 
with  all  rights  then  existing,  or  thereafter 
in  pursuance  and  execution  of  its  terms  ac^ 
cruing,  may  not  be  assigned. 

In  ascertaining  what  passes  by  the  assign- 
ment the  intention  of  the  parties  will  con- 
trol. "To  ascertain  the  intention  of  the  as- 
signor and  assignee  as  to  what  interests, 
rights,  or  property  they  intended  should  pass 
under  the  assignment  and  to  carry  out  such 
intention  as  nearly  as  may  be  done  without 
violence  to  the  language  used  by  them,  is,  as 
in  the  case  of  all  other  contracts,  a  cardinal 
rule.'*  4  Cyc.  73;  Pass  v.  McHea,  86  Miss. 
143.  When  a  mortgage  was  transferred  pur- 
suant to  an  agreement  as  security  for  a  debt 
but  there  was  no  assignment  of  the  mort- 
gage debt,  it  was  held  that,  if  essential  to 
give  effect  to  the  assignment  the  assignee 
might  be  regarded  as  having  an  interest  in 
the  debt  for  which  both  the  note  and  mort- 
gage were  securities,  and  that  the  legal  ef- 
fect of  the  transaction  was  to  transfer  to  the 
assignee  the  property  embraced  in  the  mort- 
gage as  security  for  his  advance."  Jones, 
Chat  Mort  505.  The  rule  is  well  stated  by 
Andrews,  J.,  in  Campell  v.  Birch,  60  N.  T. 
214,  In  discussing  the  question  presented  upon 
this  appeal.  He  says:  "It  is  a  general 
principle^  applicable  to  the  construction  of 
grants  or  contracts,  that  they  should  be  con- 
strued so  as  to  give  them  eiTect  according  to 
the  intention  of  the  parties.  When  a  thing 
is  granted,  everything  possessed  by  the  gran- 
tor passes  as  Incident  which  is  necessary  to 
make  the  grant  effectual."  In  that  case  the 
note  was  retained  by  the  mortgagee.  The 
court  held  that  it  passed  to  the  assignee  of 
the  mortgage.  It  is  also  said:  "It  should 
be  mentioned,  as  a  qualification  to  the  rule 
requiring  the  transfer  of  the  debt  along  with 
the  assignment  of  the  mortgage,  that  when  a 
mortgage  has  been  made,  and  no  separate  obli- 
gation has  been  given  for  the  payment  of  the  j 
money  secured  by  the  mortgage,  an  assign-  | 


ment  necessarily  transfers  all  the  rights  and 
interests  under  it"  Am.  &  Eng.  Enc.  Law» 
1086.  The  case  before  us  comes  clearly  with- 
in the  qualification.  To  hold  otherwise 
would  defeat  the  manifest  intention  of  the 
parties,  and  attribute  to  them  a  purpose  to  do 
a  vain  thing,  under  the  form  of  a  well-con- 
sidered business  transaction.  If  Coble  only 
intended,  by  delivering  the  lien  bonds,  to 
pass  them  and  retain  the  accounts  to  accrue^ 
which  alone  made  them  valuable,  he  was 
keeping  his  promise  to  the  ear  and  breaking 
it  to  the  sense.  Courts  should  endeavor  to 
so  construe  the  conduct  and  language  of  men 
as  to  carry  out  in  good  faith  their  honest 
purposes. 

The  suggestion  that  the  contract  and  de- 
livery of  the  lien  bonds  was  not  supported 
by  a  valuable  consideration  was  not  pressed 
here.  It  is  elementary  learning  that  indul- 
gence or  extension  of  time  for  payment  of  a 
debt  constitutes  a  valuable  consideration. 
Applications  of  the  principle  are  found  in 
numerous  cases  in  the  reports.  Notice  to 
the  debtor  of  the  assignment  of  a  nonnego- 
tiable  instrument  is  necessary  to  protect  the 
assignee  from  the  effect  of  a  payment  to  the 
original  creditor ;  but  such  notice  is  not  neces- 
sary to  the  validity  of  the  assignment  as 
between  the  assignor  and  assignee.  4  Cyc. 
32;  Ponton  v.  Griffin,  72  N.  C.  362.  For  the 
reasons  set  forth  we  are  of  the  opinion  that, 
as  against  Coble,  the  plaintiff  became  the 
owner  of  the  five  lien  bonds  and  of  the  ac- 
counts as  they  accrued  for  the  security  of 
which  they  were  executed.  The  finding  of 
his  honor  that  they  were  not  included  in  the 
list  of  accounts  furnished  by  Coble  to  defend- 
ants McNair  &  Pearsall  relieves  us  of  the 
necessity  of  considering  several  of  the  ques- 
tions discussed  in  the  argument  We  have 
examined  the  contract  made  by  Coble  with 
the  defendants  of  January  80,  1898,  to  as- 
certain whether  the  accounts  passed  inde- 
pendently of  the  list  furnished  "for  identi- 
fication." The  description  of  the  choses  in 
action  assigned  by  the  contract  is  "all  ac- 
counts whatever  owing  to  me  as  evidenced 
by  my  book  of  accounts."  If  the  defend- 
ants were  compelled  to  rely  upon  this  lan- 
guage as  the  basis  of  their  right  it  is  ex- 
ceedingly doubtful  whether  any  accounts  con- 
tracted subsequent  to  January  30,  1898, 
passed.  With  the  aid  of  the  list  furnished, 
it  is  probable  that  the  intention  to  pass  the 
accounts  named  therein  would  be  ascertained 
— ^to  include  those  made  after  the  date  of  the 
contract.  This  is  Immaterial  here,  because 
of  the  finding  that  the  ones  in  controversy 
were  not  on  the  list 

The  defendants'  counsel  say  that  conced- 
ing this  to  be  true,  the  plaintiffs  cannot  re- 
cover In  this  action,  unless  they  show  that 
Coble  paid  to  them  the  Identical  money 
received  by  him  from  the  parties  owing  the 
accounts.  This  is  true,  but  the  finding  of 
fact  is  that  Coble  "collected  on  the  five  lien 
bonds  claimed  by  the  plaintiff  the  sum  of 
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$257.75,  prior  to  the  Sd  day  of  October,  1898, 
and  turned  It  over  to  McNalr  &  Pearsall, 
and  that  subsequently  thereto  the  defend- 
ants McNalr  &  Pearsall  collected  on  said 
Hen  bonds  the  sum  of  $556.99."  This  find- 
ing fixes  the  defendants  with  the  receipt  of 
the  identical  money  paid  on  the  accounts 
secured  by  the  lien  bonds.  We  can  see  no 
reason  why  the  plaintiff  may  not  recover  the 
amounts  thus  coming  into  their  possession. 
It  is  insisted,  however,  that  the  acceptance 
of  the  draft  by  plaintiff's  agent,  drawn  by 
Ck>ble  upon  the  defendants  for  $257.75,  to  be 
paid  out  of  any  balance  remaining  in  their 
hands  after  the  payment  of  their  debt,  re- 
leased the  defendants  from  any  claim  on 
account  of  the  receipt  of  the  money.  It  is 
well  settled  that,  unless  expressly  so  under- 
stood and  agreed,  the  acceptance  of  a  draft 
from  a  debtor  does  not  merge  the  debt  or 
operate  as  a  payment  Wilson  v.  Jennings, 
15  N.  0.  00;  Mauney  ▼.  Colt,  80  N.  C.  300, 
30  Am.  Rep.  80.  The  parties  did  not,  by 
reason  of  the  acceptance  of  the  draft,  in 
any  respect  change  their  status  or  surrender 
any  rights  as  between  each  other.  We  can 
see  no  reason  why  upon  surrendering,  or 
what  was  equivalent,  destruction  of  the 
draft,  the  plaintiff  may  not  sue  upon  the  or- 
iginal  cause  of  action.  We  concur  with  his 
honor  in  this  respect  This  disposes  of  the 
exceptions  of  the  defendants.  The  Judgment 
in  that  respect  must  be  affirmed. 

The  other  branch  of  the  case  is  presented 
by  the  exception  of  the  intervener,  G.  Ober  & 
Sons'  Company.  His  honor  was  of  the  opin- 
ion that,  as  the  plaintiff  had  no  notice  of 
their  claim  to  the  proceeds  of  the  guano 
sold  by  Coble,  they  were  not  affected  there- 
by. We  cannot  concur  in  tliat  opinion.  It 
appears  from  an  inspection  of  the  contract 
made  by  Coble  with  Ober,  bearing  date  Jan- 
uary 17,  1898,  that  he  was  to  sell  the  guano 
and  deliver  to  Ober  notes  of  the  planters  to 
whom  he  sold,  to  be  held  by  them  as  col- 
lateral security,  and  that  all  proceeds  of 
guano  sold  were  to  be  held  in  trust  by  Coble 
for  the  payment  of  his  notes.  As  between 
Coble  and  Ober,  there  can  be  no  question 
that  the  accounts  were  held  as  the  property 
of  the  latter,  and  the  money  collected  there- 
on was  held  in  trust  for  them.  Contracts 
containing  the  same  language  in  respect  to 
the  terms  upon  which  the  guano  was  to  be 
sold  and  the  proceeds  held  were  construed 
by  this  court  in  Chemical  Co.  v.  Johnst<Mi, 
98  N.  C.  123,  8  S.  E.  723,  and  Guano  Ca  t. 
Bryan,  118  N.  O.  576,  24  S.  B.  364.  In  the 
last  case  Mr.  Justice  Montgomery  said: 
"There  can  be  no  doubt  that  the  contract 
makes  the  defendant  a  trustee  for  the  plain- 
tiff's benefit  of  the  guano  sold  to  him  by  the 
plaintiff,  of  the  notes  taken  by  the  defendant 


from  the  purchasers  of  the  guano,  of  the 
cash  money  derived  from  the  sales,  and  of 
that  collected  on  the  notes."  The  right 
which  the  plaintiff  acquired  by  the  contract, 
etc.,  was  to  have  the  amount  due  or  to  be> 
come  due  to  Coble  for  his  own  property  sold 
to  his  customers,  not  for  the  amount  due 
him  for  the  property  of  some  other  person 
or  which  he  held  in  trust  for  some  other 
person-  It  will  \>e  observed  that  the  con- 
tract with  Ober  was  made  January  17,  1898, 
some  nine  days  prior  to  the  contract  with 
the  plaintiff.  There  Is  no  uncertainty  as 
to  what  were  Ober's  rights  under  that  con- 
tract The  accounts  accruing  for  the  sale  of 
the  guano  were  their  property,  and  the  pro- 
ceeds, when  collected,  were  in  the  possession 
of  Coble  In  trust  for  him.  The  plaintiff  was 
not  a  purchaser,  for  value  or  otherwise,  of 
Ober's  property.  The  question  of  notice 
does  not  arise.  It  is  one  of  title  to  the  prop- 
erty. The  same  process  of  reasoning  and 
an  application  of  the  same  principles,  which 
entitle  the  plaintiff  to  recover  the  amount 
which  went  into  the  possession  of  the  de- 
fendants from  the  account  due  t<x  Coble's 
goods,  entitle  the  interveners  to  recover  the 
amount  representing  their  guano.  This  Is 
not  a  case  of  conflicting  equities,  but  of  fol- 
lowing the  funds  belonging  to  the  parties. 
There  is  nothing  in  the  testimony  or  the 
findings  to  show  that  defendants  McNalr  & 
Pearsall  parted  with  anything  of  value  for 
the  amounts  turned  over  to  them,  or  collect- 
ed by  them.  They  simply  applied  it  to  the 
indebtedness  of  Coble  by  mistake,  supposing 
that  it  was  money,  whereas  In  fact  it  was 
the  money  of  the  plaintiff  and  G.  Ober  & 
Sons'  Company.  They  will  pay  it  to  the 
parties  entitled,  and  charge  It  back  to  Coble, 
leaving  his  indebtedness  as  it  would  have 
been  if  lie  had  not  erroneously  turned  It 
over  to  the  wrong  parties.  It  is  manifest 
that  all  parties  were  acting  in  good  faith, 
supposing  that  there  would  be  enough  to 
pay  all  of  them.  In  this  they  seem  to  have 
been  mistaken.  We  can  see  no  reason  why 
the  Interveners  should  not  recover  the  full 
amount  collected  by  Coble  from  the  sales 
of  their  guano,  which  is  found  to  be  $231. 

The  Judgment  of  his  honor  must  be  modi- 
fied, that  the  plaintiff  recover  of  defendants 
the  amount  found  to  have  been  received  hy 
them,  less  $231,  for  which  the  interveners 
will  have  Judgment  The  costs  of  this  court 
will  be  divided  between  the  plaintiff  and  de- 
fendants. We  can  see  no  reason  why  plain- 
tiff may  not  recover  Judgment  for  their  debt 
against  the  administrator  of  Coble,  subject 
to  a  deduction  of  the  amount  recovered  of 
defendants  McNalr  &  PearsalL 

The  Judgment  Is  modified  and  afBrmed. 
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(1»  N.  C.  278) 

KELLY  ▼.  ODUM  et  al. 

(Sapreme  Court  of  North  Carolina.    Oct  17» 

1905.) 

1.  BXECUTOBS  AND  ADMINI8TBAT0B8— AlXOW- 
ANCES  —  ATT0BNET*S  FeKS  —  PBOPBIETY  of 
LiTXOATION. 

Under  Code  1883,  i  1524,  authorizing  al- 
lowance of  commissions  to  administrators  upon 
the  amount  of  receipts  and  expenditures  made 
during  the  course  of  administration,  and  pro- 
viding that  administrators  may  retain  for  neces- 
sary charges  and  disbursements  in  the  manage- 
ment of  the  estate,  an  administrator  may  em- 
ploy an  attorney  whenever  it  is  necessary  to 
protect  the  estate  or  to  enable  him  to  manage 
it  properly,  and  on  the  settlement  of  the  ac- 
counts he  may  be  allowed  credit,  as  part  of  the 
expenses  of  administration,  for  the  reasonable 
charges  paid  by  him  for  such  services ;  but  such 
allowance  is  based  on  the  prudence  and  good 
faith  of  the  administrator,  and  will  not  be  made 
if  the  litigation  has  been  improperly  instituted 
by  him,  or  was  the  result  of  his  neglect  or  im- 
proper conduct. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  H 
448-455.] 

2.  Sams. 

An  administrator  will  not  be  allowed  at- 
torney's fefes  incurred  in  a  suit  to  charge  his 
decedent's  land  with  the  payment  of  a  judgment 
obtained  in  favor  of  the  adininistrator's  father 
against  the  estate,  where  the  administrator  had 
made  no  defense  to  the  suit  in  which  the  judg- 
ment was  obtained,  and  such  judgment  was 
attacked  and  defeated  on  the  ground  of  collu- 
sion or  connivance  in  the  suit  In  which  the  at- 
torney's services  were  rendered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  H 
448,  454,  460,  462.] 

3.  Same— PEBSoNAii  Liability. 

An  executor  is  always  personally  liable  to 
his  attorney  for  his  fee  or  compensation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  ^ 
CenL  Dig.  Executors  and  Administrators,  § 
411%.] 

Appeal  from  Snperiop  Court,  Sampson 
County;  O.  H.  Allen,  Judge. 

Suit  by  Ira  L.  Kelly,  administrator  of  T.  K. 
Byrd,  deceased,  against  &  R.  Odum  and 
others.  From  a  judgment  rendered  against 
them  for  costs  and  charges  of  administra- 
tion, defendants  appeal.    Reversed. 

The  executor  of  the  will  of  T.  K.  Byrd 
having  renounced,  the  plaintiff  qualified  as 
administrator  with  the  will  annexed,  and  on 
the  day  of  his  qualification  was  sued  by  his 
father,  Thomas  Kelly,  before  a  magistrate, 
for  $100  alleged  to  be  due  by  the  testator 
for  services  rendered  in  nursing  him.  Plain- 
tiff did  not  resist  a  recovery,  but  permitted 
judgment  to  be  taken  by  default.  This  was 
In  1891.  Plaintiff  then  commenced  this  pro- 
ceeding to  have  the  testator's  land  sold  to 
pay  said  judgment  and  a  debt  to  another 
party  of  $7.50  due  for  medical  services,  which 
was  admitted.  The  land  was  bought  from  the 
devisees  by  the  defendant,  who  denied  that 
anything  was  due  to  Thomas  Kelly  and,  it 
seems,  impeached  the  judgment  taken  before 
the  magistrate  as  having  been  obtained  fraud- 
ulently. An  issue  was  submitted  to  the 
jury,   based  upon  this  defense,  who  found 


that  there  was  nothing  due  to  Thos.  Kelly. 
This  verdict  was  set  aside  and  the  issue  was 
submitted  to  another  jury  at  a  subsequent 
term,  who  found  in  the  same  way — that  there 
was  nothing  due.  Defendant  was  adjudged 
to  pay  the  costs  of  the  proceeding  and  the 
charges  of  administration.  'The  clerk  taxed 
in  the  bill  $20  for  attorney's  fee  paid  for 
bringing  and  prosecuting  this  proceeding,  to 
which  exception  was  taken  by  the  defendant 
The  court  directed  the  clerk,  as  referee,  to 
ascertain  and  report  if  the  services  for 
which  the  fee  was  charged  were  rendered  "in 
the  interest  of  a  fair  administration  of  the 
estate  and  was  a  reasonable  allowance.'* 
The  clerk  reported  **as  a  fact"  that  the  serv- 
ices were  rendered  **ln  the  interest  of  a  fair 
administration  of  the  estate"  and  that  $20 
was  not  an  unreasonable  charge  therefor.  The 
court  thereupon  rendered  judgment  against 
the  defendant  for  the  costs  and  charges,  in- 
cluding said  fee.  Defendant  excepted  and 
appealed. 

Geo.  E.  Butler  and  J.  D.  Kerr,  for  appel- 
lants.   Grady  &  Graham^  for  appellee. 

WALKER,  J.  (after  stating  the  case).  The 
statute  provides  that  an  executor  may  be 
allowed  commissions  and  may  retain  for 
necessary  charges  and  disbursements  in  the 
management  of  the  estate.  Code  1883,  § 
1524.  Compensation  is  allowed  in  order  to 
reward  him,  not  only  for  his  time,  labor,  and 
trouble  in  administering  the  estate  com- 
mitted to  his  charge,  but  also  for  the  re- 
sponsibility incurred  and  for  the  fidelity 
with  which  he  discharges  the  duties  of  bis 
trust;  the  theory  of  compensation  being  that 
it  is  incident  to  faithful  administration,  and 
it  should  not  be  allowed  if  there  has  been 
neglect  or  improper  conduct,  whereby  the 
estate  has  suffered  loss.  In  the  case  of  char- 
ges and  disbursements  the  same  rule  applies, 
and  the  statute  provides  that  they  must  have 
been  necessary  to  a  proper  management  of  the 
estate.  Included  in  legal  charges  and  dis- 
bursements are  sums  paid  to  an  attorney  or 
counsel  for  professional  services  rendered  to 
the  personal  representative.  The  latter  has 
the  right,  unless  restricted  by  statute,  as  he  is 
not  in  this  state,  to  employ  an  attorney  when- 
ever it  is  necessary  to  protect  the  estate  or  to 
enable  him  to  manage  it  properly,  and  on 
the  settlement  of  his  accounts  he  will  be 
allowed  credit  as  part  of  the  expenses  of  ad- 
ministration, for  the  reasonable  charges  paid 
by  him  for  such  services.  11  Am.  &  Eng. 
Bnc.  of  Law  (2d  Ed.)  pp.  1240,  1282.  It  has 
ever  been  the  ruling  of  this  court,  founded, 
of  course,  to  some  extent  upon  the  provision 
of  the  statute,  that  reasonable  fees  paid  coun- 
sel for  advice  and  assistance  in  the  manage- 
ment of  a  trust,  and  even  in  meeting  a  de- 
mand by  action  for  a  settlement,  will  be 
allowed  to  the  trustee,  whenever  the  serv- 
ices were  necessary  or  proper  and  the  pay- 
ment made  fairly  on  account  of  the  trust 
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estate.  Young  v.  Kennedy,  95  N.  O*  265; 
ter  V.  Hester,  38  N.  C.  9;  Love  t.  Love,  40 
N.  a  201;  Falrbalrn  v.  Fisher,  68  N.  C.  385; 
Whitford  v.  Foy,  65  N.  C.  265.  We  have 
recognized  and  applied  the  general  principle 
at  this  term.  Lumber  Co.  v.  Pollock,  51 
S.  E.  855. 

But,  while  such  an  allowance  will  be  made, 
it  must  be  remembered  i:hat  it  is  always 
based  upon  the  prudence  and  good  faith  of 
the  trustee.  Therefore  the  credit  will  not  be 
given  if  litigation  has  been  improperly  insti- 
tuted by  him  or  was  the  result  or  conse- 
quence of  his  neglect  or  improper  conduct; 
benefit  to  the  estate  being  generally  neces- 
sary to  charge  the  estate  with  an  expendi- 
ture of  this  character.  Commissions  and 
allowances,  as  we  have  shown,  are  both  in- 
tended as  a  recompense  for  honest  and  faith- 
ful service  only,  and  are  never  awarded  to  one 
who  has  been  guilty  of  a  breach  of  duty. 
Johnston  v.  Haynes,  68  N.  C.  509;  Whitford  v. 
Foy,  supra;  Grant  v.  Reese,  94  N.  C.  720;  11 
Am.  &  Eng.  Enc,  1281.  Applying  this  Just  and 
well-settled  principle  to  our  case,  we  find  that 
the  plaintlfT  made  no  defense  to  his  father's 
suit,  which  followed  upon  the  very  heels  of 
his  administration,  but  allowed  judgment  to 
be  taken  without  any  effort  being  made  to  as- 
certain the  Justness  of  the  claim  preferred. 
He  immediately  brought  this  suit  to  charge  the 
land  of  his  testator  with  the  payment  of  the 
Judgment  thus  obtained,  and  two  Juries  have 
decided  that  there  is  nothing  due  to  his 
father.  The  attack  on  the  Judgment  is  made 
directly,  and  it  appears  that  It  is  founded 
upon  an  allegation  of  collusion  or  connivance. 
We  take  it  that  this  was  the  true  ground,  as 
the  Jurisdiction  of  the  Justice  must  be  con- 
ceded, and  there  was  no  other  suggested,  nor 
can  we  conceive  of  any  other  under  the  cir- 
cumstances. Earp  V.  Minton,  138  N.  C.  202, 
50  S.  E.  624.  If  the  plaintlfT  had  resisted  the 
claim  at  the  proper  time  and  in  the  proper 
way — that  is,  in  the  magistrate's  court,  and 
by  defending  the  action  there — ^this  proceed- 
ing would,  perhaps,  not  have  been  necessary, 
and  the  developments  tend  clearly  to  show 
that  it  would  not  have  been.  Instead  of 
doing  so,  he  is  now  placed  in  the  attitude  of 
prosecuting  for  his  father  a  claim  against  the 
devisees  which  two  Juries  have  said  is  abso- 
lutely without  any  merit.  It  would,  indeed, 
be  hard  measure  if  the  law  should  charge  the 
defendants  with  the  expenses  incurred  In 
such  a  prosecution.  Fortunately,  we  are  able 
to  think  that  it  does  not,  and  we  so  declare. 
The  rule  requiring  perfect  good  faith  on  the 
part  of  the  trustee  in  such  cases  is  a  whole- 
some one,  and  we  are  not  disposed  to  abate 
its  stringency  or  to  stay  in  the  least  its 
full  operation.  It  may  be  that  the  alleged 
debt  is  a  Just  one.  If  so,  it  is  the  misfortune 
of  the  plaintiff  that  he  has  not  succeeded  in 
convincing  either  of  the  two  Juries  of  the  fact. 
Whether  in  any  case  he  should  be  allowed 
the  amount  of  an  attorney's  fee  paid  in  at- 
tempting to  charge  his  testator's  estate  with 


the  pa3rment  of  a  debt,  and  thereby  espousing 
the  cause  of  a  creditor  Is  a  question  wfalcb 
It  Is  not  necessary  for  us  to  decide. 

The  plaintiff  has  paid  his  attorney,  and 
properly,  as  he  was  clearly  liable  to  him. 
What  we  have  said  has  no  application  as 
between  them.  An  executor  is  always  per- 
sonally liable  to  his  counsel  for  his  fee  or 
compensation;  but  it  is  in  no  sense  a  debt 
of  the  estate.  He  is  liable  in  such  case  in  hla 
individual,  and  not  In  his  official,  capacity. 
This  is  perfectly  familiar  learning.  McKay 
&  Devane  v.  Royal,  52  N.  C.  426;  Banking 
Co.  V.  Morehead,  122  N.  a  323,  30  S.  E.  331; 
Lindsay  v.  Darden,  124  N.  C.  300,  32  S.  B. 
678.  As  Pearson,  J.,  said  for  the  court  in 
Halley  v.  Wheeler,  49  N.  0.  159:  "It  is  not 
possible  to  conceive  how  a  debt  of  the  tes- 
tator can  be  created  by  matter  occurring 
wholly  in  the  executor's  time."  But,  if  the 
disbursement  is  found  to  be  a  proper  one.  It 
will  be  allowed  to  the  executor  in  his  settle- 
ment In  this  case  we  hold  that,  however 
reasonable  and  Just  the  disbursement  may 
have  been  as  between  the  plaintiff  and  his  at- 
torney, it  Is  not  a  proper  charge  against  the 
defendant,  and  It  will  be  stricken  from  the 
bill.  There  was  error  in  the  ruling  of  the 
court 

Error. 

(!»  N.  C.  I6S> 

HODGE  V.  HUDSON. 

(Supreme  Court  of  North  Carolina.    Oct  17» 

1905.) 

1.  Deeds  —Vaijditt— Fraud— Cakoellation 
—AOTION&— Evidence. 

In  an  action  to  set  aside  a  deed  for  fraud, 
where  plaintiff  testified  that  he  could  not  read, 
and  that  the  purport  of  the  deed,  which  was 
written  by  defendant,  was  different  from  what 
had  been  represented,  it  was  competent  to  ask 
plaintiff  who  told  him  that  the  deed  conveyed 
all  his  interest  in  the  land,  in  order  to  corrobo- 
rate further  testimony  of  plaintiff  that,  as  soon 
as  he  learned  that  fact  he  put  up  notices  on  the 
land  repudiating  his  deed. 

2.  Evidence  —  Documentabt  —  Atttdxntica- 

TION. 

Indorsements  upon  a  mortgage  are  properly 
excluded  from  evidence,  where  the  mortgage 
note  is  not  produced  and  the  signatures  of  the 
alleged  indorsers  are  not  proven. 

3.  MoBTOAOES—AssiGNifENT— Effect  of  In- 
dobsements. 

Indorsements  on  a  mortgage  do  not  convey 
the  debt,  nor  do  they  convey  the  property,  where 
title  is  not  shown  in  the  indorsers. 

4.  Sake  —  Ownership  of  Debt— Evidencb— 
Declabations  of  Alleged  Owneb. 

Where  the  debt  claimed  to  be  secured  by  a 
mortgage  was  not  shown  or  proven,  a  declara- 
tion of  a  stranger  that  he  owned  the  debt  was 
incompetent  as  evidence. 

5.  Tbial—Instbuctions—Pbayebs— Excuses 
FOB  Refusal. 

The  fact  that  a  prayer  for  an  Instruction 
was  on  the  reverse  side  of  the  paper  on  which 
the  prayers  were  written,  and  was  overlooaed 
by  the  court,  does  not  of  itself  obviate  error  of 
the  court  in  failing  to  give  the  instruction. 

6.  Deeds  —  Fbaud— Actions  fob  Cancelul- 
Tion — Evidence. 

In  a  suit  to  set  aside  a  deed  on  the  ground 
of  fraudulent  representations  inducing  its 
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cution,  testimoDy  as  to  defendant's  purchase  of 
a  mortgage  on  the  land  from  one  who  was  not 
shown  to  have  a  legal  title  was  irrelevant. 

^ppeal  from  Superior  Court,  Cumberland 
County;  Ferguson,  Judge. 

Action  by  Isham  Hodge  against  W.  L.  Hud- 
son. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

H.  L.  Cook,  Pou  &  Fuller,  T.  H.  Sutton, 
and  W.  A.  Stewart,  for  appellant  N.  A. 
Sinclair,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  to  set 
aside  a  deed  because  it  was  obtained  by 
fraudulent  representations  and  without  con- 
sideration. The  plaintiff  was  an  illiterate 
colored  man,  who  had  been  in  possession  of 
the  land  for  21  years  under  a  deed  therefor. 
The  defendant,  an  educated  man  and  a  physi- 
cian, went  to  the  plaintifTs  premises,  and, 
representing  that  he  had  bought  in  an  old 
mortgage  debt  of  plaintiff  (which  the  latter 
claimed  had  been  paid),  procured  from  the 
•plaintiff,  without  any  payment  to  him,  the 
deed  now  sought  to  be  set  aside.  Both  par- 
ties gave  in  their  version  of  the  transaction, 
and  the  jury  found  for  plaintiff.  There  was 
evidence  to  permit  the  cause  to  be  submitted 
to  the  jury,  and  the  motion  for  nonsuit  was 
properly  refused. 

The  plaintiff  testified  that  the  deed  was 
made  on  Wednesday  or  Thursday  and  that 
he  put  up  notices  Friday  or  Saturday  for- 
bidding the  defendant  to  come  on  the  land. 
As  he  had  testified  that  the  purport  of  the 
deed  which  was  written  by  the  defendant 
waa  different  from  what  was  represented, 
and  the  plaintiff  could  not  read,  it  was  com- 
petent to  ask  him,  "Who  told  you  that  the 
•deed  conveyed  all  your  interest  in  the  land?" 
not  to  prove  the  declaration  of  the  third  par- 
ty, but  to  corroborate  the  plaintiff  that,  as  soon 
«s  he  learned  that  fact,  he  put  up  notices 
repudiating  the  deed. 

The  indorsements  upon  the  mortgage  were 
properly  excluded.  The  mortgage  note  was 
not  produced.  The  alleged  indorsements  on 
the  mortgage  would  not  have  conveyed  the 
debt  nor  the  property  (for  title  in  the  indors- 
ers  was  not  shown),  and  it  does  not  appear 
that  the  signatures  of  the  alleged  indorsers 
were  proven. 

Nor  was  it  competent  to  show  by  plaintiff 
that  Louise  Robeson  owned  the  debt  It 
would  have  been  only  her  declaration,  if  she 
had  made  it;  the  debt  not  being  shown  or 
proven.  Besides,  the  defendant  testified  that 
he  bought  the  mortgage  from  her  agent  B. 
Smith,  her  uncle,  agent  and  former  guardian, 
who,  when  introduced  as  a  witness  for  the 
defendant  and  asked  if  he  had  such  trans- 
action with  defendant  limited  his  reply  to 
a  statement  that  he  had  never  seen  the  al- 
leged mortgage  note.  The  existence  of  the 
note  is  not  proven  by  any  one,  nor  is  its 
toss,  if  lost  attempted  to  be  accounted  for. 

The  defendant's  prayers  for  Instructions 
were  given,  except  the  fourth,  which  was 


on  the  reverse  side  of  the  sheet  and  was 
overlooked  by  the  court  This  would  not  of 
itself  correct  the  error  in  failing  to  give  it; 
but,  the  existence  of  the  debt  not  having  been 
shown  and  the  note  not  having  been  produced, 
the  prayer  should  not  have  been  given,  ex- 
cept that  part  which  was  given  in  the  charge. 

The  evidence  offered  as  to  the  purchase 
of  the  mortgage  by  the  defendant  from  Louise 
Robeson,  who  was  not  shown  to  have  the  legal 
title,  was  irrelevant  The  matter  at  Issue 
is  whether  the  defendant  procured  the  exe- 
cution of  the  deed  by  fraudulent  representa- 
tions, of  which  there  was  evidence,  if  believed 
by  the  jury.  It  appears  from  the  defendant's 
evidence  that  he  paid  the  plaintiff  nothing, 
the  existence  of  the  alleged  mortgage  debt 
is  not  shown,  and,  in  the  conflict  of  testi- 
mony as  to  the  representations  made  to  the 
plaintiff,  the  jury  found  that  "the  deed  from 
plaintiff  to  the  defendant  was  procured  by 
the  fraudulent  misrepresentation  of  the  de- 
fendant" 

The  other  exceptions  do  not  require  dis- 
cussion. 

No  error. 


(139  N.  C.  808) 

HUDSON  V.  HODGB. 

(Supreme'  Court  of  North  Carolina.    Oct.  17, 
1905.) 

1.  Justice  of  thb  Peace  —  Jubisdictiok  — 
Title  to  Land— Dismissal  op  Action. 

Under  Code,  §§  836,  837,  authoriBing  de- 
fendant, in  an  action  before  a  justice  involving 
title  to  real  estate,  to  set  forth  the  matter  show- 
ing that  such  title  will  come  in  question,  and 
requiring  the  justice,  if  it  appears  on  the  trial 
that  the  title  to  real  estate  is  in  controversy, 
to  dismiss  the  action,  an  action  for  rent  begun 
before  a  justice  was  properly  dismissed  by  the 
justice,  when  defendant  denied  plaintiff's  title 
and  lease. 

[Ed.  Note. — For  cases  in  point,  see  vol.  81, 
Cent  Dig.  Justices  of  the  Peace,  S  89.] 

2.  Same— Appeals— Dismissal  of  AcnoN. 

Where  an  action  commenced  before  a  jus- 
tice was  properly  dismissed  under  Code,  §§  836, 
837,  because  the  title  to  real  estate  was  involved, 
the  superior  court  on  appeal  from  the  justice, 
should  have  taken  the  same  course  and  dis- 
missed the  action. 

Appeal  from  Superior  Court,  Cumberland 
County;  Ferguson,  Judge. 

Action  by  W.  L.  Hudson  against  Isbam 
Hodge.  From  the  judgment  rendered,  de- 
fendant appeals.    Action  dismissed. 

N.  A.  Sinclair,  for  appellant 

PER  CURIAM.  Action  for  rent,  begun 
before  a  Justice  of  the  peace.  The  defend- 
ant denied  plaintifTs  title  and  lease,  and  the 
justice  properly  dismissed  the  action.  Code, 
§§  836,  837;  Hahn  v.  Guilford,  87  N.  C.  172. 
The  judge  below  should  have  taken  the 
same  course.  The  litigation  over  the  title 
and  tenancy  were  before  us  at  thig  term. 
Hodge  V.  Hudson,  51  S.  B.  064^ 

Action   dismissed. 
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STATE  V.  MAULTSBY. 

(Supreme  CJourt  of  North  Carolina.    Oct  17, 

1905.) 

1.  Penalties  —  Constitutional   Pbovibionb 
—Qui  TAif  Actions. 

Const  art  9,  S  5,  appropriating  the  clear 
proceeds  of  all  penalties  to  the  school  fund,  does 
not  preclude  the  Legislature  from  authorizing 
qui  tam  actions  for  penalties. 

2.  Fines— Disposition  of  Pboce^ds. 

Under  Const,  art.  9,  §  5,  appropriating  th« 
clear  proceeds  of  all  penalties  and  forfeitures 
of  all  fines  to  the  school  fund,  the  ''clear  pro- 
ceeds" of  a  fine  includes  the  total  sum,  less  only 
the  sheriff*B  fees  for  collection  in  case  the  fine 
and  costs  are  not  collected  in  full. 
8.  Same— CoNSTiTUTioNAii  Pbovisions. 

Under  Const  art.  9.  §  5,  appropriating  the 
clear  proceeds  of  forfeitures  of  fines  to  the 
school  fund,  the  General  Assembly  cannot  ap- 
propriate the  clear  proceeds  of  fines  to  any 
other  purpose  than  the  school  fund;  and  Laws 
19()3,  p.  146,  c  125,  §  0,  providing  that  the  in- 
formant, in  a  prosecution  for  an  illegal  sale  of 
liquor,  shall  receive  one-half  of  the  fine  imposed, 
is  unconstitutional. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Fines,  §  25;  vol.  39,  Cent  Dig.  Pen- 
alties, S  12.] 

Appeal  from  Superior  Court  Cumberland 
County ;   Ferguson,   Judge. 

W.  O.  Maultsby  was  convicted  of  an  il- 
legal sale  of  liquor  on  the  Information  of 
John  Evylin,  and  said  Bvylin  petitioned  for 
a  division  of  the  fine.  From  a  judgment 
denying  the  petition,  petitioner  appeals. 
AfiSrmed. 

N.  A.  Sinclair  and  R.  H.  Dye,  for  appel- 
lant   The  Attorney  General,  for  the  State. 

CLARK,  0.  J.  Under  the  provisions  of 
Const  art  9,  S  5,  the  "clear  proceeds  of  all 
penalties  and  forfeitures  and  of  all  fines" 
are,  with  other  sources  of  revenue  named 
in  said  section,  appropriated  to  the  school 
fund.  "Penalties"  are  recoverable  by  civil 
action,  and  from  time  Immemorial  accrue  to 
the  state  only  when  the  act  creating  them 
80  directs.  The  above  section  is  in  the  ar- 
ticle on  "Education,"  and  was  not  Intended 
as  a  restriction  upon  the  immemorial  legis- 
lative power  to  authorize  qui  tam  actions 
for  penalties  (and,  if  so  intended,  it  would 
have  been  placed  in  article  2  of  the  Consti- 
tution on  the  "Legislative  Department"), 
but  is  merely  a  provision  that  the  net  pro- 
ceeds of  such  penalties  as  accrue  to  the 
state  shall  be  devoted  to  the  public  schools. 
This  has  been  fully  discussed  and  settled 
(Katzenstein  v.  R.  Co.,  84  N.  C.  688;  Hodge 
V.  R.  Co.,  108  N.  C.  30-32,  12  S.  B.  1041; 
Sutton  V.  Phillips,  116  N.  C.  502,  21  S.  E. 
968,  and  cases  there  cited),  and  reaffirmed 
in  Goodwin  v.  Fertilizer  Co.,  119  N.  O.  122, 
25  S.  E.  795;  Carter  v.  R.  Co.,  126  N.  C.  445, 
36.  S.  E.  14;  Board  of  Education  v.  Hender- 
son, 126  N.  C.  693,  86  S.  B.  158;  School 
Directors  v.  Asheville,  137  N.  C.  508,  50  S. 
B.   279. 

While  it  Is  true  that  it  is  competent  for 
the  Legislature  to  give  penalties,  which  must 


be  sued  for,  either  wholly  or  in  part  to 
whomsoever  shall  sue  for  the  same,  and 
only  the  clear  proceeds  of  such  as  accrue 
to  the  state  go  to  the  school  fund,  it  •is 
otherwise  as  to  "fines."  From  their  very 
nature,  being  punishment  for  violation  of 
the  criminal  law,  they  are  imposed  in  favor 
of  the  state,  and,  belonging  to  the  state, 
the  General  Assembly  cannot  appropriate 
the  clear  proceeds  of  fines  to  any  other 
purpose  than  the  school  fund.  By  "clear 
proceeds"  is  meant  the  total  sum,  less  only 
the  BherifTs  fees  for  collection  when  the 
fine  and  costs  are  not  collected  in  full.  This, 
also,  has  been  fully  discussed  and  settled. 
Board  of  Education  v.  Henderson,  126  N.  C. 
689,  86  S.  E.  158;  School  Directors  v.  Ashe- 
ville, 137  N.  C.  508.  50  S.  E.  279.  The  dis- 
tinction is  that  section  5,  art  9,  is  an  ap- 
propriation of  certain  existing  sources  of 
revenue,  and  penalties  accrue  to  the  state 
only  when  so  prescribed,  but  fines  belong 
to  the  state  in  all  cases.  Hence  the  Legis- 
lature, in  the  act  here  in  question  (Laws 
1903,  p.  144,  c.  125),  under  which  the  judge 
imposed  a  fine  of  $100  for  selling  whisky 
contrary  to  its  provisions,  exceeded  its  powers 
in  section  9  thereof,  in  providing  that  the 
informant  "shall  receive  one-half  of  the  fine 
imposed."  A  penalty  is  always  for  a  sum 
certain  (Commissioners  v.  Harris,  52  N.  C. 
281;  State  v.  Crenshaw,  94  N.  C.  877),  and 
is  recoverable  in  a  civil  action  by  the  party 
entitled  (Mlddleton  v.  Railroad,  95  N.  C. 
167;  Burrell  v.  Hughes,  116  N.  O.  437,  21 
8.  E.  971).  A  fine  Is  discretionary  within 
the  limits  prescribed,  and  la  paid  to  the 
state. 

In  refusing  the  petition  of  the  informant 
for  one-half  of  said  fine  there  was  no  error. 


(119  N.  c.  4«0> 
DAVIS  V.  EVANS. 

(Supreme  0}urt  of  North  Carolina.    Oct  81, 
1905.) 

1.  Trial— MiscoNnucT  of  Coun8B]>-Ihstbvo- 

TIONS. 

Where,  In  an  action  cm  a  note  against  the 
maker's  administratrix,  defendant's  counsel, 
in  his  closing  argument,  contended  that  plain- 
tiff had  failed  to  testify  that  he  had  ever  de- 
manded payment  of  the  note,  whereupon  plain- 
tiflTs  counsel  requested  the  court  to  charge  in 
writing  that,  the  maker  being  dead,  plamtifif 
was  not  competent  to  testify  that  he  demanded 
payment  of  the  note  of  him  in  his  lifetime,  it 
was  error  to  refuse  such  request  and  to  charge 
that  the  case  presented  only  a  question  of  fact» 
and  that  defendant's  counsel  was  right  in  stat- 
ing that  there  was  no  law  in  it,  etc. 

2.  Witnesses  —  Competency  —  Transactioh 
WITH  Deceased  Pebson. 

In  an  action  on  a  note  against  an  admin- 
istratrix of  the  maker,  whether  plaintiff  ever 
demanded-  payment  of  the  maker  in  his  life- 
time involved  a  transaction  with  the  deceased, 
as  to  which  plaintiff  was  precluded  from  testi- 
fying by  Code,  §  690. 

[Ed.  Note. — For  cases  in  point  see  vol.  60, 
Gent.  Dig.  Witnesses,  S  673.] 
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Appeal  from  Superior  Court,  Granville 
County ;  Bryan,  Judge. 

Action  by  S.  E.  Davis  against  M.  E.  Evans, 
as  administratrix  of  Mark  Evans,  deceased. 
A  verdict  and  judgment  for  defendant  was 
rendered  on  appeal  from  a  justice's  judg- 
ment Tbe  plaintiff  declared  on  a  note 
given  to  him  by  tbe  defendant's  Intestate, 
and,  the  defendant  having  pleaded  paymeot, 
the  question  was  held  on  that  issue.  Verdict 
and  judgment  for  the  defendant,  and  the 
plaintiff  excepted  and  appealed.    Reversed. 

Graham  &  Devln,  for  appellant 

HOKE,  J.  The  question  presented  for  con- 
sideration is  stated  in  the  case  on  appeal  as 
follows :  "When  counsel  for  defendant,  in  his 
closing  speech  to  the  jury,  contended  that 
plaintiff  had  failed  to  t^tify  that  he  had 
ever  demanded  payment  of  the  note  from 
Mark  Evans  in  his  lifetime,  and  proceeded  to 
argue  that  that  was  some  evidence  that  the 
note  was  not  due,  the  counsel  for  plaintiff 
arose  and  called  attention  to  the  fact  that 
under  section  500  of  the  Code  the  plaintiff 
was  not  competent  to  testify  as  to  any  trans- 
action or  conversation  with  the  deceased, 
and  at  once  requested  the  court  in  writing  to 
charge  the  jury  as  follows:  'That,  Mark 
Evans  being  dead,  the  plaintiff  could  not 
testify  as  to  any  transaction  or  conversation 
with  him,  except  some  conversation  about 
which  the  administratrix  had  testified,  and 
therefore  could  not  have  testified .  that  he 
demanded  payment  of  the  note  of  Mark  Evans 
in  his  lifetime.* " 

The  court  charged  the  jury  as  follows: 
'^Defendant  having  admitted  the  execution  of 
the  note,  the  burden  of  proof  as  to  its  pay- 
ment is  upon  her,  and  she  must  show  pay- 
ment by  the  preponderance  of  the  evidence. 
She  contends  the  note  has  been  paid,  and  the 
plaintiff  contends  it  has  not  been  paid.  It 
Is  a  mere  question  of  fact  Counsel  for 
defendant  was  right  in  stating  that  there  is 
no  law  in  it  If  you  find  for  defendant,  you 
will  answer  the  issue,  'Yes.'  If  you  find  for 
plaintiff,  you  will  answer  the  issue,  'No'" 
— and  made  no  other  response  to  plaintiff's 
prayer  for.  Instruction,  nor  other  reference 
to  the  argument  of  defendant's  counsel  ob- 
jected to  by  plaintiff,  either  in  the  charge  or 
at  the  time  the  same  was  made.  If  tbe 
plaintiff  had  undertaken  to  testify  in  his 
own  behalf  that  he  had  or  had  not  made  a 
demand  for  payment  of  the  note  of  the 
defendant's  intestate,  such  evidence  should, 
on  objection,  have  been  excluded  by  the  court 
It  clearly  involved  a  transaction  with  the 
deceased,  and  was  incompetent  under  section 
590.  Armfield  v.  Oolvert  103  N.  0.  147,  9 
S.  E.  4G1;  Hopkins  v.  Bowers,  108  N.  O.  298, 
12  S.  E.  984;  Davidson  v.  Hardin  (at  this 
term)  51  S.  E.  779;  Stocks  v.  Connon  (at  this 
term)  51  S.  E.  802.  When  the  counsel  for 
defendant  proceeded  to  comment  on  the  fail- 
ure of  the  plaintiff  to  testify  on  this  question 
of  demand,  he  was  commenting  on  a  fact  not 


relevant  to  the  issue,  and  when  he  further 
argued  ito  the  jury  that  such  testimony  would 
not  have  been  as  to  a  transaction  or  conver- 
sation with  the  deceased,  he  was  urging  an 
erroneous  proposition  of  law.  This  was  im- 
mediately brought  to  the  attention  of  the 
court,  both  by  objection  and  by  the  prayer  for 
instruction  presented  at  the  time.  The  ar- 
gument was  continued  with  the  apparent 
sanction,  of  the  court,  and  was  well  calcu- 
lated to  make  a  wrong  impression  on  the 
jury  to  the  plaintiff's  prejudice.  In  failing 
to  advert  to  the  matter  either  at  the  time  or 
in  the  charge,  there  was  error,  which  entitles 
the  plaintiff  to  a  new  trial. 

Furthermore,  the  statement  in  the  charge 
that  the  case  presented  only  a  question  of 
fact,  that  the  counsel  for  the  defendant  was 
right,  and  that  there  was  no  law  in  it  tended 
to  confirm  the  impression  tbe  jury  had  no 
doubt  already  conceived  that  the  court  ap- 
proved as  sound  the  legal  proposition  main- 
tained by  counsel.  There  Is  error.  2  Enc. 
PI.  &  Pr.  710;  Thompson  on  trtals,  S  950; 
People  V.  O'Brien,  68  Mich.  468,  36  N.  W. 
225;  State  v.  Erb,  9  Mo.  App.  589;  State  v. 
Ussery,  118  N.  0.  1177.  24  S.  E.*414. 

New  trtal. 

(139  N.  c.  96) 
Ex  parte  McCOWN. 
(Supreme  Court  of  North  Carolina.    Sept  26, 
1905.) 

1.  Habeas    Corpus— Contempt— Review. 

On  a  writ  of  habeas  corpus  to  determine 
the  legality  of  petitioner's  confinement  for 
contempt,  the  only  question  presented  for  con- 
sideration is  the  Jurisdiction  or  power  of  the 
judge  to  proceed  as  he  did,  since  such  writ  can- 
not be  made  to  perform  the  office  of  a  writ  of 
error  or  of  an  appeal. 

[Ed.  Note— For  cases  in  point  see  vol.  26, 
Cent  Dig.  Habeas  Corpus,  Sf  20-95.] 

2.  CoNSTrrunoNAi.  Law — Coxtbts — Powssa — 
Legislative  Restriction. 

The  power  of  the  superior  courts  to  punish 
for  contempt  being  derived  from  their  very  con- 
stitution, without  express  statutory  aid,  the 
Legislature  is  without  authority  to  restrict  such 
power  as  it  existed  at  common  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  S  84.] 

3.  Samk— Misconduct. 

Where  a  judge  of  a  superior  court,  after 
having  sentenced  a  person  convicted  of  an 
offense  before  him,  adjourned  his  court  to  meet 
again  at  his  call,  and  then  retired  to  his  living 
apartments,  where  petitioner  went  and  com- 
plained to  the  judge  m  an  angry  manner  for  not 
having  imposed,  a  more  severe  sientence,  and,  m 
addition,  committed  an  assault  upon  the  judge, 
such  acts  constituted  a  contempt,  as  defined  by 
Code.  §§  648-654. 

4.  Same— Punishment— SmncABT  PBOConBD- 

INGS. 

Where,  pending  an  adjournment  petitioner 
resorted  to  the  dwelling  house  of  a  judge  of  the 
superior  court,  and  there  committed  an  assault 
on  him  because  of  the  judge's  official  action, 
petitioner  was  properly  punished  for  contempt 
by  attachment  in  summary  proceedings. 

M.  E.  McCown  was  attached  and  convicted 
for  contempt,  and  he  brings  liabeas  corpus. 
Writ  denied. 
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The  petitioner  was  attached  for  contempt 
by  his  honor,  Judge  Ward,  at  the  last  term  of 
the  superior  court  of  Durham.  He  was  ad- 
Judged  in  contempt  and  ordered  to  be  im- 
prisoned in  the  county  Jail  for  30  days  and 
fined  $200.  Having  no  right  to  appeal  from 
the  decision  (State  v.  Mott.  49  N.  C.  449; 
In  re  Davis,  81  N.  C.  72),  he  applied  to  the 
writer  of  this  opinion  as  a  Justice  of  this 
court  for  a  writ  of  habeas  corpus,  which  was 
issued  and  made  returnable  before  him  on 
Monday,  the  4th  day  of  September,  1905.  At 
the  hearing,  as  counsel  wished  to  avoid  the 
necessity  of  two  arguments  of  the  case,  and 
It  was  also  desired,  owing  to  the  great  im- 
portance of  the  question  and  the  peculiar  cir- 
cumstances of  the  case,  that  when  the  matter 
was  heard  in  the  Supreme  Court  all  the  Jus- 
tices should  sit,  it  was  agreed  that  argument 
should  be  waived,  and  the  matter  should 
be  decided  upon  the  papers,  and  an  appeal 
entered,  so  that  the  case  could  be  heard  at 
once  in  this  court  by  a  full  bench ;  all  defects 
and  irregularities  in  the  manner  of  bringing 
the  case  before  this  court  for  review  being 
waived.  An  order  was  thereupon  made  re- 
manding the  petitioner  to  the  custody  of  the 
sheriff  in  further  execution  of  Judge  Ward's 
sentence,  and  the  whole  matter  has  been 
brought  into  this  court  by  exception  and  ap- 
peal for  full  hearing  and  consideration;  ar- 
gument of  counsel  being  made  here  for  the 
first  time.  If  a  direct  contempt  was  commit- 
ted, it  is  conceded  that  the  respondent  was 
properly  committed  and  fined,  and  that  the 
final  Judgment  is  unassailable.  Judge  Ward's 
findings  of  fact  are  as  follows : 

"On  Friday,  September  1,  1905,  one  Allen 
Haskins  was  put  on  trial  for  murder  in  the 
second  degree  in  the  superior  court  of  Dur- 
ham county,  over  which  the  undersigned 
Judge  was  presiding.  The  Jury,  on  Saturday 
afternoon  in  the  same  week,  rendered  a  ver- 
dict finding  the  defendant  guilty  of  man- 
slaughter, and  at  the  same  time  recommended 
the  defendant  to  the  mercy  of  the  court 
Judgment  was  prayed  by  the  solicitor.  It  ap- 
peared to  the  court  that  the  defendant  had  al- 
ready been  confined  in  the  common  Jail  of 
Durham  county  for  more  than  10  months 
awaiting  trial.  After  due  and  careful  con- 
sideration of  the  case,  the  court,  in  view  of 
all  the  evidence,  the  recommendation  of  the 
Jury,  and  the  length  of  time  that  the  prisoner 
had  already  been  imprisoned  in  Jail,  sentenced 
the  prisoner  to  15  months  at  hard  labor  upon 
the  public  roads  of  Durham  county.  There 
being  still  unfinished  business  of  the  court, 
the  court,  between  4  and  5  o'clock  p.  m.,  an- 
nounced that  it  would  not  adjourn  court  sine 
die,  as  there  was  other  business  to  transact, 
and  told  the  court  crier  to  announce  that  the 
court  was  adjourned  until  further  notice 
from  the  Judge,  which  the  crier  accordingly 
did,  and  the  court  was  left  open  for  the  trans- 
action of  further  business.  The  Judge  then 
left  the  courtroom  and  went  to  his  room  at  his 
boarding  house  near  by.    In  a  short  while 


thereafter,  to  wit,  about  6  o'clock  p.  m.,  the 
respondent,  M.  E.  McOown,  came  to  the  room 
of  the  Judge  and  called  him  out  on  a  porch 
adjoining  his  roouL  The  Judge  responded, 
and  went  on  the  porch  to  meet  the  respond- 
ent, whom  he  found  perfectiy  rational,  and 
who  at  once  accosted  him  in  a  very  angry  and 
menacing  manner,  complaining  of  the  Judg- 
ment rendered  in  the  case  of  State  v.  Allen 
Haskins,  and  demanded  that  the  court  at 
once  should  impose  a  longer  term  than  the 
one  already  announced  or  turn  the  prisoner 
out  of  Jail.  The  court  listened  to  the  state- 
ment, and  respectfully  considered  it,  as  the 
respondent  stated  that  he  was  there  to  see 
him  about  this  case.  The  court  then  asked 
the  respondent  in  a  quiet  and  mild  manner  if 
he  was  accustomed  to  speaking  to  the  court  in 
that  way,  adding  that  in  the  course  of  the 
case  the  court  had  exercised  its  best  Judg- 
ment and  discretion  in  the  matter.  Where- 
upon the  respondent  began  to  curse  the  Jud^e 
violently,  using  most  olTensive  language,  and 
following  it  up  with  an  assault  on  the  person 
of  the  Judge.  The  minutes  were  not  signed, 
and  the  Judge  intended  to  return  and  sign  the 
same,  and  did  sign  them  later.  The  court 
was  a  one-week  term,  and  for  the  trial  of 
criminal  cases  only,  and  all  of  the  Jurors 
had  been  discharged  before  the  assault  by  re- 
spondent was  committed.  The  Judge  had 
transacted  no  other  business  after  the  ad- 
journment as  above  stated,  before  taking  up 
tills  matter  with  the  respondent  on  the  porch, 
except  to  change  the  sentence  of  one  defend- 
ant, and  adjust  a  matter  of  costs  in  another 
caae,  wliich  he  did  before  he  left  the  court- 
room, but  after  the  crowd  had  left  The  re- 
spondent was  present  in  court  in  person,  and 
represented  by  attorneys,  Messrs.  Guthrie  & 
Quthrie  and  Fuller  &  Fuller,  and  the  state 
was  represented  by  the  solicitor.  The  re- 
spondent filed  no  answer  in  writing ;  his  coun- 
sel waiving  the  same  after  suggesting  to  the 
court  other  facts,  which  it  included  in  the 
findings  above." 

The  Attorney  Ooieral  and  A.  L.  Brooks, 
for  the  State.  Fuller  &  Fuller  and  Guthrie  & 
Guthrie,  for  respondent 

WALKER,  J.  (after  stating  the  case). 
This  matter,  as  now  presented  to  us,  really 
involves  the  correctness  of  the  ruling  of  Judge 
Ward  in  the  proceedings  which  resulted  in 
the  commitment  of  the  respondent  and  the 
imposition  of  a  fine  upon  him  for  contempt 
of  court  If  upon  the  facts,  as  found  by  the 
Judge,  a  contempt  was  committed  within  the 
meaning  and  intent  of  the  law  upon  that  sub- 
ject— or,  to  express  the  same  idea  in  some- 
what different  words  and  as  it  is  usually 
stated,  if  the  Judge  was  in  the  exercise  of  a 
rightful  Jurisdiction  in  the  particular  case — 
his  decision  cannot  be  reviewed  in  a  collateral 
way  by  the  writ  of  habeas  corpus.  This 
court  is  bound  by  the  Judge's  findings  of  fact; 
wMch  were  spread  upon  the  record  as  requir- 
ed by  the  statuta    In  re  Deaton,  106  N.  a 
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59,  11  S.  B.  244;  Ex  parte  Terry.  128  U.  S. 
289,  9  Sup.  Ct  77,  32  L.  Ed.  405.  We  cannot 
decide  whether  there  was  any  merely  erro- 
neous ruling  of  the  court  or  any  Irregularities 
In  respect  to  judgment  and  procedure,  as  the 
writ  of  habeas  corpus  can  never  be  made  to 
perform  the  office  of  a  writ  of  error  or  of  an 
/appeal.  We  are  confined  In  our  investigation 
to  the  question  of  jurisdiction  or  power  of  the 
judge  to  proceed  as  he  did,  and  cannot  other- 
wise pass  upon  the  merits  of  the  controversy. 
There  must  have  been  a  want  of  jurisdiction 
over  the  person  or  the  cause,  or  some  other 
matter  rendering  the  proceedings  void,  as  this 
is  the  only  ground  of  collateral  attack.  The 
law  in  this  respect  has  been  definitely  settled, 
we  believe,  by  all  the  courts.  Ex  parte  Terry, 
supra ;  Ex  parte  Savin,  131  U.  S.  267,  9  Sup. 
Ct  699,  33  L.  Ed.  150;  Rapalje  on  Ck>ntempts, 
§  155.  In  Ex  parte  Reed,  100  U.  S.  13,  25 
L.  Ed.  638,  the  doctrine  is  thus  clearly  and 
concisely  stated :  "A  writ  of  habeas  corpus 
cannot  be  made  to  perform  the  functions  of  a 
writ  of  error.  To  warrant  the  discharge  of 
the  petitioner,  the  sentence  under  which  he  is 
held  must  be,  not  only  erroneous,  but  ab- 
solutely void."  The  range  of  our  inquiry, 
therefore,  is  narrowed  to  the  question  of  juris- 
diction and  the  validity  of  the  order  of  Judge 
Ward.  That  the  court  had  general  jurisdic- 
tion of  the  subject  of  contempt  cannot  be 
denied ;  but  do  the  facts  stated  in  the  record 
constitute  a  contempt  within  the  meaning  of 
the  law?  This  is  precisely  the  question  now 
before  us. 

We  would  have  had  less  difficulty  in 
deciding  this  case,  if  by  the  act  of  1871 
(Code,  SS  648-657)  the  Legislature  had  not 
defined  contempts  of  court  and  declared 
that  no  other  acts  or  conduct  not  mentioned 
therein  should  be  "the  subject  of  contempt," 
and  repealed  the  common  law,  in  so  far 
as  It  recognized  as  contempts  other  acts 
or  conduct  not  specified  in  the  statute.  We 
are  satisfied  that  at  common  law  the  acts 
and  conduct  of  the  petitioner,  as  set  out  in 
the  case,  constituted  a  contempt  of  court 
and  if  the  statute  does  not  embrace  this 
case,  and  in  terms  repeals  the  common  law 
applicable  to  it,  we  would  not  hesitate  to 
declare  the  statute  in  that  respect  uncon- 
stitutional and  void,  for  reasons  which  we 
will  now  state.  That  courts  have  inherent 
power  to  punish  summarily  for  any  direct 
contempt  has  unquestionably  been  settled 
by  the  authorities.  4  Bl.  Comm.  c.  283, 
says  that  the  method  of  punishing  contempts 
by  attachment  has  been  immemorially  used 
by  the  superior  courts  of  justice.  Contempts 
that  are  thus  punished  are  either  direct 
which  openly  insult  or  resist  the  powers 
of  the  court  or  the  persons  of  the  judges 
who  preside  there,  or  else  are  consequential, 
which  (without  such  gross  insolence  or 
direct  opposition)  plainly  tend  to  create 
universal  disregard  of  their  authority.  And, 
after  enumerating  specially  contempts  which 
fall   within   the  two  descriptions,   he  says 


generally  that  they  may  be  committed  by 
anything,  in  short,  that  demonstrates  a  gross 
want  of  that  regard  and  respect  which, 
when  once  courts  of  justice  are  deprived 
of,  their  authority  (so  necessary  for  the 
good  order  of  the  kingdom)  is  entirely  lost 
among  the  people.  And  he  proceeds  to  say 
that  the  process  of  attachment  for  these 
and  the  like  contempts  must  necessarily  be 
as  ancient  as  the  laws  themselves;  for  laws 
without  a  competent  authority  to  secure 
their  administration  from  disobedience  and 
contempt  would  be  vain  and  nugatory. 
The  power,  therefore,  to  suppress  such  con- 
tempts by  an  immediate  attachment  of  the 
offender,  results  from  the  first  principles  of 
judicial  establishments,  and  must  be  an  in- 
separable attendant  upon  every  superior 
tribunal,  and  has  been  actually  exercised 
as  early  as  the  annals  of  our  law  extend. 
And  hence  he  concludes  that  the  power  is 
not  derived  from  any  statute,  not  even  St 
Westm.  II  (13  Edw.  I)  c.  39,  which  was 
merely  declaratory  of  the  law;  but  it  was 
originally  "a  part  of  the  law  of  the  land, 
and  as  such  is  confirmed  by  the  statute  of 
Magna  Charta."  2  Bishop,  Criminal  Law 
(8th  Ed.)  S§  242,  243,  lays  down  substan- 
tially the  same  doctrine  in  these  words: 
•*It  is  not  possible  for  any  judicial  tribunal 
to  fulfill  its  functions  without  the  power  to 
preserve  order  and  to  enforce  its  mandates 
and  decrees.  And  the  common  and  ap- 
parently only  practical  method  of  doing 
these  things  Is  by  the  process  of  contempt 
Therefore  the  power  to  proceed  thus  is 
Incident  to  every  such  tribunal,  derived  from 
Its  very  constitution,  without  any  express 
statutory  aid.  The  doctrine  is  generally 
asserted  in  these  broad  terms,  and  is  be- 
lieved to  be  sound.  The  narrower  doctrine, 
about  which  there  is  no  dispute,  is  that  this 
power  is  inherent  in  all  courts  of  record. 
As  explained  In  the  first  volume,  it  Is  a 
common-law  offense  to  obstruct  any  course 
of  the  government  or  Its  justice.  When, 
therefore,  a  man  does  anything  which  in- 
terferes with  the  judicial  tribunal  in  the 
conduct  of  a  cause,  he  commits  an  obstruc- 
tion of  a  criminal  nature.  This  Is  a  com- 
mon form  of  contempt  of  court" 

In  King  V.  Almon,  8  State  Trials,  53, 
Wilmot  O.  J.,  says:  "The  power  which 
the  courts  in  Westminster  Hall  have  of 
vindicating  their  own  authority  Is  coeval 
with  their  first  foundation  and  institution. 
It  is  a  necessary  incident  to  every  court 
of  justice,  whether  of  record  or  not  to 
fine  and  Imprison  for  a  contempt  to  the 
court  acted  in  the  face  of  it  (1  Vent  1),  and 
the  issuing  of  attachments  by  the  supreme 
courts  of  justice  in  Westminster  Hall  for 
contempts  out  of  court  stands  upon  the 
same  immemorial  usage  as  supports  the 
whole  fabric  of  the  common  law.  It  is 
as  much  the  'lex  terrse,'  and  within  the 
exception  of  Magna  Charta,  as  the  issuing 
any  other  legal  process  whatever.    I  have 
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examined  very  carefully  to  see  If  I  could 
and  out  any  vestiges  or  traces  of  its  intro- 
duction, but  can  find  none.  It  is  as  ancient 
as  any  other  part  of  the  common  law. 
There  is  no  priority  or  posteriority  to  be 
discovered  about  it,  and  therefore  it  cannot 
be  said  to  invade  the  common  law,  but  to 
act  in  alliance  and  friendly  conjunction 
with  every  other  provision  which  the  wis- 
dom of  our  ancestors  has  established  for 
the  general  good  of  society."  "Every  court 
of  record,"  says  Bacon,  in  his  Abridgment 
("Courts,"  E,  vol.  2,  pp.  633,  634),  "as  in- 
cident to  It,  may  enjoin  the  people  to  keep 
silence,  under  a  pain,  and  impose  reasonable 
fines,  not  only  on  such  as  shall  be  convicted 
before  them  of  any  crime  on  a  formal  prose- 
cution, but  also  on  all  such  As  shall  be  guilty 
of  any  contempt  in  the  face  of  the  court, 
as  by  giving  opprobrious  language  to  the 
judge,  or  obstinately  refusing  to  do  their 
duty  as  officers  of  the  court,  and  may  im- 
mediately order  them  into  custody.  The 
courts  of  record,  as  incident  to  them,  have 
a  power  of  protecting  from  arrest,  not  only 
the  parties  themselves,  but  also  all  witness- 
es eundo  et  redeundo;  for  since  they  are 
obliged  to  appear  by  the  process  of  the 
court,  it  would  be  unreasonable  that  they 
should  be  molested  whilst  paying  obedience 
to  it"  1  Hawlt.  P.  O.  (8th  Ed.)  p.  63.  Mc- 
Kean,  O.  J.,  forcibly  summarized  the  doc- 
trine more  than  a  century  ago  (1788)  in 
Respublica  v.  Oswald,  1  Dall.  (Pa.)  319,  1 
L.  Ed.  155,  1  Am.  Dec.  246,  when  he  said: 
"Some  doubts  were  suggested  whether  even 
a  contempt  of  the  court  was  punishable 
by  attachment;  but  not  only  my  brethren 
and  myself,  but  lil^ewise  all  the  judges  of 
England,  think  that  without  this  power  no 
court  could  possibly  exist;  nay,  that  no 
contempt  could.  Indeed,  be  committed  against 
as,  we  should  be  so  truly  contemptible. 
The  law  upon  the  subject  is  of  immemorial 
antiquity,  and  there  is  not  any  period  when 
it  can  be  said  to  have  ceased  or  discontin- 
ued. On  this  point,  therefore,  we  entertain 
no  doubt"  It  was  held  in  Cartwright's 
Case,  114  Mass.  230,  that  the  right  sum- 
marily to  commit  and  punish  for  contempts 
tending  to  obstruct  or  degrade  the  adminis- 
tration of  justice  is  inherent  in  courts  as 
being  essential  to  the  exercise  of  their  ju- 
risdiction, to  the  execution  of  their  powers, 
and  to  the  maintenance  of  their  authority. 
It  is  therefore  a  part  of  the  fundamental 
law,  within  the  meaning  and  intent  of 
Magna  Charta  and  the  Declaration  of  Rights 
in  our  Constitutions  against  depriving  any 
person  of  life,  liberty,  or  property,  except 
by  the  Judgment  of  his  peers  or  the  law  of 
the  land,  and  is  not  contrary  to  any  guaran- 
ty of  trial  by  Jury  or  due  process  of  law. 
The  language  of  the  court  in  Cooper's 
Case,  32  Vt.  257,  is  peculiarly  applicable  to 
the  facts  of  our  case.  "The  power  to  punish 
for  contempt,"  says  the  court,  "is  inherent 
in  the  nature  and  constitution  of  a  court 


It  is  a  power  not  derived  from  any  statute 
but  arising  from  necessity ;  implied,  because 
it  is  necessary  to  the  exercise  of  all  other 
powers.  It  is  indispensable  to  the  proper 
transaction  of  business.  It  represses  dis- 
order, violence,  and  excitement  and  pre- 
serves the  gravity,  tranquility,  decorum,  and 
courtesy  that  are  necessary  to  the  impar; 
tial  investigation  of  controversy.  It  secures 
respect  for  the  law,  by  requiring  respect  and 
obedience  to  those  who  represent  its  author- 
ity. Its  exercise  is  not  merely  personal  to 
the  court  and  its  dignity.  It  is  due  to  the 
authority  of  law  and  the  administration  of 
justice.  The  power  to  punish  for  contempt 
is  indispensable  to  the  proper  discharge  of 
their  duties  by  magistrates.  Without  it  the 
magistrate  would  be  in  a  pitiable  condition, 
compelled  to  hold  court  to  investigate  con- 
troversies, examine  witnesses,  and  listen  to 
arguments,  and  yet  powerless  to  secure  oi^ 
der  in  his  proceedings,  to  enforce  obedience 
to  his  decisions,  to  repress  turbulence,  or 
even  to  protect  himself  from  insult  The 
mere  power  to  remove  disorderly  persons 
from  his  courtroom  would  be  wholly  in- 
adequate to  secure  either  the  proper  trans- 
action and  dispatch  of  business  or  the 
respect  and  obedience  due  to  the  court  and 
necessary  for  the  administration  of  Justice." 
In  Ex  parte  Terry,  128  U.  S.  289,  9  Sup.  Ct 
77,  32  L.  Ed.  405,  where  most  of  the  au- 
thorities are  collected,  the  court,  affirming 
the  rulings  to  be  found  in  its  earliest  de- 
cisions, holds  that  certain  implied  powers 
result  to  courts  of  Justice  from  the  very 
nature  of  their  constitution,  and  thus  they 
possess  the  power  to  fine  for  contempt  im- 
prison for  contumacy,  and  enforce  the  ob- 
servance of  order.  "Courts  of  Justice  are 
universally  acknowledged  to  be  vested,  by 
their  very  creation,  with  power  to  impose 
silence,  respect  and  decorum  in  their  pres- 
ence, and  submission  to  their  lawful  man- 
dates. The  power  to  punish  for  contempts 
is  inherent  in  all  courts.  Its  existence  is 
essential  to  the  preservation  of  order  in 
judicial  proceedings,  and  to  the  enforcement 
of  the  judgments,  orders,  and  writs  of  the 
courts,  and  consequently  to  the  due  admin- 
istration of  justice."  The  moment  that 
courts  are  called  into  existence  and  vested 
with  jurisdiction  over  any  subject^  they  be- 
come invested  with  this  power.  This  doc- 
trine of  the  law  is  well  stated  in  Clark  v. 
People,  Breese  (111.)  340,  12  Am.  Dec.  177, 
where  will  be  found  a  valuable  note  col- 
lating the  principal  cases  on  the  subject 
Rapalje,  in  his  work  on  Contempts  (sectioo 
1  and  notes),  says:  "It  is  conclusively  set- 
tled by  a  long  line  of  decisions  that  at  com- 
mon law  all  courts  of  record  have  an  inher- 
ent power  to  punish  contempts  committed 
in  facie  curiae,  such  power  being  essentlai 
to  the  very  existence  of  a  court  as  such,  and 
granted  as  a  necessary  incident  in  establish- 
ing a  tribunal  as  a  court"  The  doctrine 
has  been  fully  recognized  by  this  court    In 
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State  V.  Wooilfln,  27  N.  C.  199,  42  Am.  Dec. 
161,  Ruffin,  C.  J.,  for  the  court,  says:  'The 
power  to  commit  or  fine  for  contempt  Is 
essential  to  the  existence  of  every  court 
Business  cannot  be  conducted  unless  the 
court  can  suppress  disturbances,  and  the 
only  means  of  doing  that  is  by  immediate 
punishment  A  breach  of  the  peace  In  facie 
curice  Is  a  direct  disturbance  and  a  palpable 
contempt  of  the  authority  of  the  court  It 
Is  a  case  that  does  not  admit  of  delay,  and 
the  court  would  be  without  dignity  that 
did  not  punish  it  promptly  and  without  trial. 
Necessarily  there  can  be  no  inquiry  de  novo 
in  another  court  as  to  the  truth  of  the  fact" 
Btx  parte  Summers,  27  N.  0.  140;  Ex  parte 
Schenck,  65  N.  0.  366;  Pain  v.  Pain,  80  N. 
C.  322;  In  re  Oldham,  80  N.  C.  23,  46  Am. 
Rep.  673;  Kane  v.  Haywood,  66  N.  a  1. 
From  this  doctrine,  so  firmly  established, 
and  from  the  reasoning  of  the  authorities 
cited  In  its  support  it  must  necessarily  fol- 
low that  as  the  power  to  attach  for  a  cer- 
tain class  of  contempts  Is  Inherent  In  the 
courts  and  essential  to  their  existence,  and 
the  due  performance  of  their  functions,  the 
Legislature  cannot  as  to  them,  deprive  the 
courts  of  this  power  or  unduly  Interfere 
with  its  exercise. 

The  Constitution  provides  for  a  distinct 
separation  of  the  three  co-ordinate  branches 
of  the  government  and  vests  the  Judicial 
power  in  the  several  courts  mentioned  in 
article  4,  S  2.  It  further  provides  that 
the  General  Assembly  shall  not  deprive  the 
Judicial  department  of  any  power  or  Juris- 
diction which  rightfully  pertains  to  It  Ar- 
ticle 4,  S  12.  If  the  power  to  attach  for  a 
direct  contempt  Is  Inherent  in  the  courts 
and  necessary  to  their  vitality  and  useful- 
ness, any  Interference  with  Its  exercise  which 
prevents  the  courts  from  proceeding  against 
contumacious  or  disorderly  persons  must 
needs  be  a  deprivation  of  the  power.  But 
argument  Is  not  required  to  establish  so 
plain  a  proposition.  Rapalje,  at  page  13, 
I  li,  says:  **In  the  absence  of  a  constitu- 
tional provision  on  the  subject,  the  better 
opinion  seems  to  be  that  legislative  bodies 
have  not  power  to  limit  or  regulate  the  ih- 
herent  power  of  courts  to  punish  for  con- 
tempt This  power  being  necessary  to  the 
very  existence  of  the  court  as  such,  the  Legis- 
lature has  no  right  to  take  it  away  or  hamper 
its  free  exercise.  This  is  undoubtedly  true 
In  the  case  of  a  court  created  by  the  Consti- 
tution. Such  a  court  can  go  beyond  the 
provisions  of  the  statute.  In  order  to  preserve 
and  enforce  its  constitutional  powers,  by 
treating  as  contempts  acts  which  may  clear- 
ly Invade  theuL  On  the  other  hand,  the  Cir- 
cuit and  District  Courts  of  the  United  States 
being  the  creatures  of  Congress,  their  powers 
and  duties  depend  upon  the  act  calling  them 
into  existence,  or  subsequent  acts  extend- 
ing or  limiting  their  Jurisdiction."  In  Ex 
parte  Schenck,  65  N.  C.  366,  a  case  which 
has  frequently  been  cited  with  approval,  and 
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a  case,  too.  In  which  the  validity  of  the  act 
of  1871  was  recognized  to  a  certain  extent, 
It  is  said:  "Courts  of  Justice  are  establish- 
ed by  the  Constitution,  and  are  Invested  with 
certain  inherent  powers,  which  are  essential 
to  their  existence,  and  of  which  they  can- 
not be  deprived  by  the  Legislature.  Their 
province  is  to  construe  existing  laws  and  to 
administer  Justice,  and  they  must  necessarily 
have  the  power  by  sununary  remedies  to 
preserve  order  during'  their  sessions,  control 
the  action  of  their  officers,  and  enforce  their 
mandates  and  decrees.  If  the  courts  could 
be  deprived  by  the  Legislature  of  these 
powers,  which  are  essential  in  the  direct 
administration  of  Justice,  they  would  be  des- 
troyed for  all  efficient  and  useful  purposes.'* 

In  Holman  v.  State,  105  Ind.  515,  5  N.  E. 
556,  the  court  states  what  it  declares  to  be 
the  principle  settled  by  the  words  of  the 
Constitution,  as  well  as  by  actual  decision: 
••The  power,'*  says  the  court  "to  punish  for 
direct  contempts  is  inherent  in  all  courts  of 
superior  Jurisdiction.  This  power  is  not  con- 
ferred by  legislation,  but  is  an  inherent 
power  residing  in  all  superior  courts.  It  is 
a  power  that  the  Legislature  can  neither 
create  nor  destroy.  It  is  as  essential  to  the 
preservation  of  the  existence  of  courts  as 
is  the  natural  right  of  self-defense  to  the 
preservation  of  human  life.  The  Judicial  Is 
a  co-ordinate  department  of  the  government 
and  courts  are  not  the  mere  creatures  of  the 
Legislature;  for.  If  they  were,  the  Judicial 
department  would  be  a  subordinate  one,  de- 
pendent for  existence  and  power  upon  the 
will  of  the  Legislature.  This  it  is  not  as  the 
Constitution  expressly  declares  and  the 
united  voice  of  the  courts  affirm.  As  It  is 
a  co-ordinate  branch  of  government  and  as 
Judicial  power  can  only  live  In  the  courts. 
It  must  follow  that  courts  possess  Inherent 
powers  which  they  do  not  owe  to  the  Legis- 
lature; and  among  these  powers  is  that  of 
the  right  to  punish  direct  contempt  This 
subject  has  been  many  times  discussed,  and 
the  doctrine  often  affirmed,  without  diversity 
of  Judicial  opinion,  that  courts  do  possess 
power  to  punish  contempts  Independent  of 
legislation,  and  that  this  power  is  one  that 
the  Legislature  can  neither  destroy  nor  a- 
bridge."  This  court  said.  In  Deaton's  Case: 
•"So  inherent  is  the  power  to  attach  for  con- 
tempt that  the  Legislature  would  have  no 
power  to  deprive  the  courts  of  Its  exercise." 
And  in  Herndon  v.  Insurance  Co.,  Ill  N.  C. 
384,  16  S.  E.  465,  18  L.  R.  A.  547,  it  was  held 
that  the  Supreme  Court  was  created  by,  and 
derives  its  power  and  Jurisdiction  from,  the 
Constitution.  Its  mandate  comes  from  the 
people,  and  the  source  of  its  authority  is  the 
same  as  that  of  {he  legislative  and  execu- 
tive departments.  **The  same  organic  law 
which  gives  the  Legislature  power  to  make 
rules  and  regulations  for  the  orderly  and 
regular  dispatch  of  business  in  its  sessions, 
free  from  the  control  or  interference  of  the 
executive  or   of  this  court   gives   the  like 
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power  over  its  own  procedure  to  this  conrt, 
free  of  interference  from  either  of  the  other 
co-ordinate  branches  of  government.  Neither 
body  has  shown  any  disposition  to  encroach 
upon  the  constitutional  perogatives  of  this 
court"  The  power  of  the  Legislature  to  re- 
quire this  court  to  rehear  a  case  otherwise 
than  Is  prescribed  by  its  own  rules  of  prac- 
tice and  procedure  was  denied  in  that  case. 
The  superior  court,  being  a  constitutional 
body,  must  be  governed  by  the  same  law  as 
this  court  and  Is  under  the  same  protection 
from  legislative  interference,  so  far,  at  least, 
as  its  inherent  rights  and  powers  are  con- 
cerned, which  are  specially  shielded  by  the 
Ck)nstitution  against  infringement  In  re 
Woolley,  74  Ky.  98;  People  v.  Wilson,  64 
111.  196,  16  Am.  Rep.  628;  State  v.  Morrill, 
16  Ark.  384;  State  v.  Kaiser,  20  Or.  56,  23 
Pac.  964,  8  L.  R.  A.  584.  See,  also,  Scott  v. 
Fishblate,  117  N.G.  265,  23  S.  E.  436,  30  L.  R. 
A.  696,  in  which  the  inherent  power  to  pun- 
ish summarily  for  contempt  was  said  to  re- 
side even  in  a  mayor  of  a  town,  as  being 
necessary  to  the  very  existence  of  the  court. 
The  validity  of  the  act  of  1871  was  settled 
by  Ex  parte  Schenck,  "with  certain  savings 
in  respect  to  the  inherent  rights  of  the  court," 
said  this  court,  by  Pearson,  C.  J.,  in  Kane  v. 
Haywood,  66  N.  G.  31;  that  is,  its  operation 
was  restricted  to  those  contempts  which  are' 
constructive,  and  the  right  to  attach  for  which 
is  not  essential  to  the  full  and  free  exercise 
of  the  powers  and  Jurisdiction  conferred  up- 
on the  courts  by  the  Ck)nstitution.  It  would 
be  useless  to  multiply  authorities  in  support 
of  this  reasonable  and  necessary  doctrine  that 
the  Legislature  cannot  deprive  the  courts  of 
any  of  their  vital  powers,  such  as  are  requi- 
site for  their  preservation  and  for  their  pro- 
tection from  unlawful  interference  in  the  ex- 
ercise of  their  jurisdiction  and  the  perform- 
ance of  their  Judicial  functions.  The  doc- 
trine is  recognized  as  perfectly  sound  and 
well  settled  in  all  the  cases  we  have  cited, 
and  is  a  logical  deduction  from  the  other 
proposition  that  the  power  to  attach  for  con- 
tempt is  inherent  If,  therefore,  the  Legisla- 
ture by  the  act  of  1871  (Code.  S§  648-654) 
had  attempted  to  destroy  or  abridge  this  pow- 
er, it  would  become  our  duty  to  declare  the 
act  to  that  extent  void  and  of  no  effect.  The 
Legislature  has  the  same  inherent  power  to 
preserve  order  and  to  attach  for  any  act 
which  tends  to  interrupt  its  deliberations  and 
proceedings,  or  which  is  committed  in  con- 
tempt of  its  authority,  as  is  vested  in  the 
courts.  Rapalje,  §  2.  With  the  lawful  ex- 
ercise of  this  undoubted  power,  the  Judiciary 
will  not  interfere.  It  is  recognized  as  being 
necessary  to  the  proper  and  orderly  transac- 
tion of  its  business,  and  is  clearly  implied 
from  the  other  powers  conferred  and  duties 
Imposed  upon  that  honorable  body,  under  the 
elementary  and  familiar  rule  that  when  a 
power  is  given,  every  other  power  necessary 
to  its  execution  is  to  be  considered  as  also 
granted.    As  we  will  not  attempt  to  restrict 


or  regulate  the  exercise  of  this  power;  and  it 
would  not  be  seemly  to  do  so,  we  will  not  as- 
sume that  the  Legislature  intended  to  trench 
upon  the  right  which  inherently  belongs  to 
the  courts  to  protect  themselves,  by  punish- 
ing those  who  unlawfully  obstruct  their  pro- 
ceedings or  act  in  contempt  or  defiance  of 
their  authority.  But  fortunately,  we  are 
relieved  from  the  necessity  of  deciding  that 
question  by  the  fact  that  this  court  has  con- 
strued that  statute,  and  held  that  it  **does 
not  take  away  any  of  the  inherent  powers  of 
the  courts  which  are  absolutely  essential  In 
the  administration  of  Justice,  and  is  not  such 
an  encroachment  upon  the  rights  of  the  Judi- 
cial department  of  the  government  as  to 
warrant  us  in  declaring  it  to  be  unconstitu- 
tional and  void."  Dick,  J.,  In  Ex  parte 
Schenck,  65  N.  C.  368.  In  view  of  what  the 
court  had  before  said  in  that  case,  which  we 
have  already  quoted,  it  must  be  taken  as  set- 
tled that  the  act  of  1871,  as  brought  forward 
in  Code,  §§  648-654,  is  In  respect  to  the  law 
of  contempt  as  broad  and  comprehensive  In 
its  scope  and  meaning  as  the  common  law  it- 
self, so  far  as  It  relates  to  those  '^inherent 
powers  of  the  courts  which  are  absolutely 
essentia]  in  the  administration  of  Justice." 

With  these  observations  as  to  the  power  of 
the  courts,  let  us  now  inquire  whether  the 
facts  found  by  the  Judge  and  "specified  on  the 
record"  show  that  the  petitioner  has  com- 
mitted a  contempt,  within  the  meaning  of  the 
act  of  1871  and  the  common  law,  for  which 
he  could  be  summarily  punished.    There  is 
no  case  to  be  found  precisely  like  this  one  in 
all  of  its  facts  and  circumstances.    Insults  to 
Judges  and  assaults  upon  them  while  in  the 
discharge  of  their  official  duties,  in  resent- 
ment for  some  imagined  grievance  growing 
out  of  their  official  action  have  been  so  rare, 
be  it  said  to  the  credit  of  a  law-abiding  and 
law-respecting  people,  that  it  is  difficult  to 
find  an  exact  precedent  for  our  ruling  in  this 
matter,  but  authority  is  abundant  in  support 
of   the   principle   upon   which   our   decision 
must  rest    If  the  respondent  had  not  com- 
mitted a  contempt  of  court  for  which  he  could 
be  summarily  puniBhed,  we  might  well  Join 
with  Lord  Langdale  in  his  assertion  that 
without  such  a  power  in  the  court  "it  will  be 
impossible  that  Justice  can  be  administered. 
'  It  would  be  better  (in  such  circumstanced) 
I  that  the  doors  of  Justice  were  at  once  closed.** 
I  Littier  V.  Thompson,  2  Beav.  129.    He  was 
I  there  speaking  of  an  attack  upon  a  party  to 
'  a  cause  then  pending.    How  much  more  ag- 
I  gravated   is  one  made   upon   the  presiding 
I  Judge  of  the  court    l^e  same  idea  is  ad- 
I  vanced  in  Ex  parte  McLeod  (D.  C.)  120  Fed. 
'  130.  a  case  much  like  ours  In  its  facts,  if  it 
does  not  fully  cover  the  very  question  here 
involved.    It  there  appeared  that  a  commis- 
sioner had  been  assaulted  by  a  party  of  whom 
he  had  required  an  appearance  bond.    With 
reference  to  these  facts,  it  was  substantially 
said   that   as  courts   can   exercise  Judicial 
functions  only  through  their  Judicial  officers. 
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an  assault  upon  such  an  officer  because  he  has 
discharged  a  required  duty  is  necessarily 
an  attack  upon  the  court  for  what  it  has 
done  in  the  administration  of  Justice.  It  is 
vital  to  the  welfare  of  society  that  courts, 
which  pass  upon  the  life,  liberty,  and  proper- 
ty of  the  citizen,  be  free  to  exercise  their 
reason  and  conscience  unawed  by  fear  or 
violence;  and  the  highest  considerations  of 
the  public  good  demand  that  the  courts  pro- 
tect their  officers  against  revenges  induced  in 
consequence  of  the  performance  of  their  du- 
ties, as  well  as  violence  while  engaged  In  the 
actual  discharge  of  duty.  It  is  a  high  con- 
tempt of  court  to  seek  to  punish  a  Judicial 
officer  for  his  official  act  elsewhere  than  be- 
fore a  constituted  tribuoal  of  Impeachment 
The  evil  Is  that  the  Judge  has  been  held  to 
accountability  for  his  Judicial  acts,  and  pun- 
ished contrary  to  the  law  because  he  has  per- 
formed them.  That  acts  like  this,  which  de- 
grade the  Judicial  office,  unfit  the  Incumbents 
for  calm  deliberation,  awe  them  in  the  ex- 
ercise of  their  functions,  and  undermine  their 
Independence,  must  recoil  fearfully  on  the 
orderly  and  decent  administration  of  Justice, 
cannot  be  denied.  Who  would  have  any  re- 
spect for  the  authority  of  a  court  whose  Judge, 
the  moment  he  left  the  courthouse,  could  be 
subjected  with  Impunity  to  Insult  and  as- 
sault because  of  acts  done  in  his  Judicial 
capacity  while  on  the  bench?  Is  it  in  the  pow- 
er of  any  person,  by  Insulting  or  assaulting 
the  Judge  because  of  official  acts,  if  only 
the  assailant  restrains  his  passion  until 
the  Judge  leaves  the  court  building,  to  compel 
the  Judge  to  forfeit  either  his  own  self-respect 
and  the  regard  of  the  people  by  tame  sub- 
mission to  the  indignity  (without  summarily 
arraigning  the  culprit),  or  else  set  in  his  own 
person  the  evil  example  of  punishing  the 
insult  by  taking  the  law  into  bis  own  hands? 
If  he  forbear  for  the  time  and  resort  to  the 
criminal  law,  the  remedy  is  hardly  better  than 
the  wrong,  since  then  he  must  become  a 
private  prosecutor  in  some  other  court,  and 
depend  on  it  to  vindicate  the  independence 
of  his  own. 

We  will  now  refer  to  a  decision  which  at  least 
one  eminent  Judge  has  pronounced  to  be  "the 
ablest  one  on  the  law  of  contempts  to  be 
found  in  the  books."  Hammond,  J.,  in  Kerr 
V.  Southwick,  120  Fed.,  at  page  772,  57  C.  C. 
A.  136.  It  is  the  case  of  Commonwealth  v. 
Dandridge,  2  Va.  Cas.  408.  The  respondent, 
who  was  Interested  in  the  event  of  the  suit 
then  pending  in  the  court  over  which  the 
Judge  presided,  met  the  latter  on  the  steps  of 
the  courthouse,  as  he  was  returning  from  bis 
chambers  to  open  court,  and  grossly  insulted 
him,  charging  him  with  corruption  in  the 
trial  of  the  case.  The  court  was  not  actually 
in  session,  but  In  recess.  It  was  adjudged  to 
be  a  contempt  for  which  summary  punish- 
ment could  be  inflicted.  "Judicial  independ- 
ence,'' says  the  court,  by  Dade,  J.,  "has  been 
an  object  of  constitutional  care  in  this  coun- 
try.   In  the  origin  of  this  government  it  was 


thought  expedient  to  make  that  department 
Independent  even  of  the  executive  and  legis- 
lative branches,  who  are  not  presumed  to  do 
wrong ;  and  shall  it  be  said  that  it  is  wholly 
unnecessary  to  make  it  independent  of  the 
passloDS  and  prejudices  of  all  who  may  con- 
ceive themselves  injured  by  Its  legitimate 
proceedings?  Shall  a  Judge  be  called  in- 
dependent who  is  unavoidably  placed  in  a 
situation  in  which  he  comes  in  conflict  with 
the  Jealousies  and  resentment  of  those  upon 
whose  interests  he  has  to  act.  and  be  reduced 
to  the  alternative  of  either  submitting  tamely 
to  contumely  and  insult,  of  resenting  it  by 
force,  or  resorting  to  the  doubtful  remedy  of 
an  action  at  law?  In  such  a  state  of  things 
it  would  rest  in  the  discretion  of  every  party 
in  court  to  force  the  Judge  either  to  shrink 
from  his  duty  or  to  incur  the  degradation  of 
his  authority,  which  must  unavoidably  result 
from  the  adoption  of  either  of  the  above  al- 
ternatives. To  assume  that  the  personal 
character  of  the  Judge  would  be  a  sufficient 
guaranty  against  this  is  to  imagine  a  state  of 
society  wliich  would  render  the  office  of  the 
Judge  wholly  unnecessary."  In  another  part 
of  the  opinion,  this  able  and  scholarly  Judge 
said :  "When  I  see  the  Juror  and  the  witness 
protected  from  insult  for  what  they  may  have 
said  or  done  in  court  I  ask  whether  it  is 
more  necessary  to  defend  these  characters, 
who  may  perhaps  never  be  again  called  into 
a  court  of  Justice,  than  the  Judge,  who  must 
be  so  often  exposed  to  similar  trials.  When  in 
all  these  cases  I  find  the  great  object  to  be 
the  preservation  of  the  authority,  dignity, 
impartiality,  and  independence  of  the  Judicia- 
ry, without  which  it  has  been  said  it  could 
not  exist,  or,  if  existing,  would  be  a  curse, 
rather  than  a  blessing,  I  cannot  feel  Justified 
in  excepting  a  case  which  is  in  all  its  particu- 
lars in  direct  hostility  to  this  principle,  be- 
cause I  cannot  back  my  opinion  by  a  reported 
case."  After  citing  Blackstone  and  numerous 
other  authorities,  he  proceeds:  "With  this 
array  before  our  eyes,  can  It  be  credited  that 
it  should  be  so  highly  penal  to  assault  or 
abuse  a  Judge  in  court  for  his  Judicial  pro- 
ceedings, and  no  olTense  to  do  the  same  thing 
to*  him  the  moment  after  his  leaving  the 
bench,  on  account  of  the  same  provocation? 
Can  it  be  considered  a  matter  of  so  much 
consequence  to  protect  the  person  of  the  suit- 
or, the  lawyer,  the  witness,  the  Juror,  and  the 
Jailer,  and  none  to  defend  the  Judge?  Not 
that  I  mean  to  arrogate  any  higher  personal 
prlvil^e  for  the  Judge  than  for  the  humblest 
of  these,  but  because  it  is  obvious  that  Ihe 
principle  which  suggests  the  necessity  for 
protecting  them  rises  with  the  grade  of  the 
officer,  and  that  the  majesty  of  the  laws  may 
be  more  degraded  in  the  person  of  the  highest 
than  of  the  lowest  officer  Intrusted  with  their 
administration." 

Judge  White,  who  wrote  a  separate  con- 
curring opinion,  answers  the  argument  theri» 
made  by  the  respondent's  counsel,  and  now 
advanced  In  this  case,  In  very  forceful  wordtf  * 
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"It  Is  contended  that,  in  general  and  upon 
principle,  no  contempt  can  be  committed  In 
any  court,  unless  It  be  In  session  at  the  time 
and  the  contempt  be  committed  In  Its  face, 
and  that  no  contemptuous  words,  spoken  to  or 
of  a  judge  during  the  recess  or  vacation  of  his 
court,  however  deeply  they  may  Implicate 
his  judicial  conduct,  can  be  thus  punished. 
The  argument  upon  this  point  was  specious 
and  imposing.  Whether  it  was  substantially 
correct,  and  whether  the  result  endeavored  to 
be  produced  by  it  be  in  accord  with  either  the 
public  good  or  the  great  principles  of  law 
long  since  established  (not  for  the  private 
gratification  of  the  judges,  but  to  insure  the 
well  being  of  society),  is  another  question — 
a  question  of  solemn  Import  to  every  man 
who  looks  to  the  laws  of  his  country  for  the 
preservation  of  all  he  holds  dear.  We  can- 
not prostrate  the  courts  of  the  country  at 
the  feet  of  every  disappointed  suitor  who 
may  happen  to  lose  his  cause,  or  whose  con- 
duct may  necessarily  elicit  from  a  judge  ob- 
servations unpleasant  to  his  feelings,  without 
the  most  fatal  consequences.  Nay,  destroy 
the  protection  which  the  law  now  gives  to 
your  court,  unloose  the  hands  and  tongues  of 
such  persons,  expose  your  magistrates  to 
their  abuse,  contumely,  and  vituperation  for 
their  judicial  conduct  without  any  immediate 
and  efficacious  means  of  restraint,  and,  in- 
stead of  that  happy,  dignified,  and  peaceful 
state  of  society  which  we  now  enjoy,  we  shall 
soon  find  that  we  have  neither  laws  nor  magis- 
trates ;  and  let  it  be  remembered  that  in  this 
country  we  ought  not  to  have,  we  have  not, 
any  privileged  order  of  men.  If  one  man  is  re- 
strained from  such  conduct,  every  man  must 
be  subject  to  a  like  restraint  If  one  man  is 
at  liberty  to  pursue  it,  every  other  man  must 
enjoy  the  same  liberty." 

We  might  well  stop  here  and  rest  our  de- 
cision upon  the  reasoning  in  that  case  and  the 
deduction  of  that  able  court  that.  In  such  a 
case  as  the  one  there  and  here  presented,  an 
attachment  for  a  direct  contempt  will  He  and 
punishment  can  be  summarily  imposed.  But 
we  are  impressed,  and  the  court  was  in  that 
case,  with  the  great  Importance  of  the  ques- 
tion, which  induces,  if  It  does  not  require,  us, 
especially  in  view  of  the  ability  and  zeal  with 
which  counsel  have  argued  before  us,  to  in- 
vestigate fully  this  doctrine  of  attachment 
for  contempt,  and  deliberately  and  maturely 
weigh  the  reasons  for  and  against  It,  aided 
by  the  learning  we  find  in  the  books,  to  the 
end  that  our  conclusion  may  be  formed  after 
the  most  careful  thought  and  deliberation, 
and  with  due  regard  for  the  maintenance  of 
the  rightful  powers  of  the  courts,  as  well  as 
the  preservation  of  the  personal  liberty  of 
the  citizen.  If,  in  an  attempt  to  do  this,  more 
time  is  consumed  than  we  could  wish,  an 
ai)ology  will  be  found  in  the  desire  we  have 
to  reach  a  just  and  safe  conclusion.  When 
we  use  the  term  "attachment  for  contempt," 
it  must  be  understood  that  we  refer  to  the 


summary  proceeding,  and  not  to  the  remedy 
by  citation  or  rule  to  show  cause,  when  the 
contempt  is  indirect  or  constructive  and  the 
offense  can  now  be  punished  only  "as  for  a 
contempt,"  as  provided  by  the  statute.  Code, 
§  654.  With  this  explanation  of  a  term,  we 
proceed  to  the  further  discussion  of  the  au- 
thorities. 

In  U.  S.  V.  Anonymous  (C  C.)  21  Fed. 
761,  where  the  question  here  involved  is 
examined  at  great  length  in  a  well-considered 
opinion  by  Judge  Hammond,  who  reviews  the 
cases  with  marked  discrimination,  and  sus- 
tains his  views  by  the  most  cogent  reason- 
ing, it  is  held  that  "where  the  act  or  conduct 
takes  the  form  of  an  assault  upon  an  officer, 
as  when  he  was  beaten  and  made  to  eat  the 
process  and  its  seal,  the  impediment  to  the 
efficient  administration  of  justice  may  be 
quite  as  direct  in  its  operation  to  that  end, 
happen  where  it  may,  as  if  the  party  had 
ridden  his  hori^e  to  the  bar  of  the  court  and 
dragged  the  judge  from  the  bench  to  beat 
him.  Be  this  as  it  may,  wherever  the  con- 
duct complained  of  ceases  to  be  general  in 
its  effect,  and  invades  the  domain  of  the 
court  to  become  specific  in  its  injury,  by  in- 
timidating or  attempting  to  intimidate,  with 
threats  or  otherwise,  the  court  or  its  officers^ 
the  parties  or  their  counsel,  the  witnesses, 
jurors,  and  the  like,  while  in  the  discharge 
of  their  duties  as  such,  if  it  t>e  constructive 
because  of  the  place  where  it  happens,  yet, 
because  df  the  direct  Injury  it  does  in  ob- 
structing the  workings  of  the  organizatioD' 
for  the  administration  of  justice  in  that  par- 
ticular case,  the  power  to  punish  it  has  not 
yet  been  taken  away  by  any  statute,  however 
broad  its  terms  may  apparently  be."  This 
is  a  very  Important  case  and  a  strong  author- 
ity, as  in  it  the  court  construes  the  act  of 
Congress  of  1881  upon  the  subject  of  con- 
tempts, which  greatly  limited  the  power  of 
the  federal  courts  to  punish  summarily  for 
contempts,  and  confined  It  to  misbehavior  in 
the  presence  of  the  court  or  so  near  thereto 
as  to  obstruct  the  administration  of  justice, 
and  misbehavior  of  the  officers  of  the  court,  ^ 
and  disobedience  or  resistance  to  its  process. 
The  act,  if  anything,  is  more  restricted  in  its 
provisions  than  our  statute  (Code,  S§  648-054), 
and  yet  it  was  held  in  the  case  cited  that 
it  was  not  necessary  that  the  offehslve  act 
should  have  been  committed  in  the  inune- 
dlate  presence  of  the  court  while  actually 
sitting  in  the  courthouse  with  the  judge  on 
the  bench;  but,  though  merely  constructive, 
because  of  the  place  where  it  is  committed, 
it  becomes  a  thing  done  in  facie  curiie  within 
the  meaning  of  the  statute^  if  it  nflTects  an 
officer  in  the  discharge  of  his  duty  and  di- 
rectly tends  to  obstruct  the  proceedings  of 
the  court  or  the  administration  of  justice. 
It  is  generally  understood  that  the  object  of 
the  act  of  Congress  was  to  enlarge  the  liberty 
of  criticism  by  the  press  and  others,  by  cur- 
tailing the  power  to  punish  adverse  <»m- 
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ments  upon  the  federal  courts,  their  oflScers, 
and  proceedings.  U.  S.  v.  Anonymous  (C. 
C.)  21  Fed.,  at  page  768;  Ex  parte  Poulson, 
Fed.  Cas.  No.  11,350 ;  Cuyler  v.  Railroad 
(In  re  Daniel)  131  Fed.  95.  In  other  re- 
spects the  common  law  prevails  as  It  did 
under  the  act  of  1789,  as  to  all  contempts 
committed  in  the  presence  of  the  court 
Gases  supra. 

In  U.  S,  V.  Patterson  (C.  C.)  26  Fed.  509, 
where  It  appeared  the  respondent  had  as- 
saulted an  attorney  In  the  courtroom  dur- 
ing the  recess  of  the  court,  it  was  held  that 
he  could  be  attached  for  contempt;  the 
court  assigning  the  following  reason:  'The 
mistake  of  the  respondent  was  in  assuming 
that,  when  the  judge  left  the  bench,  he  might, 
80  far  as  the  court  was  concerned,  proceed 
to  accomplish  his  purpose  of  making  the 
assault,  supposing  that  it  was  only  when 
the  judge  was  on  the  bench  that  any  question 
of  contempt  could  arise.  But  it  must  be 
apparent  to  every  one  that  this  is  a  mis- 
conception, and  far  too  restricted  to  admit 
of  approval  anywhere.  The  court  would  de- 
serve the  contempt  of  public  opinion  if  it 
permitted  so  narrow  a  view  of  Its  preroga- 
tives to  prevail,  and  could  not  complain  if, 
during  its  recess,  the  courtroom  could  be 
used  for  a  cock  pit  or  a  convenient  place 
to  erect  a  prize  ring.  That  is  the  logic  of 
the  false  assumption  that  was  made  in  this 
case.  But,  wholly  aside  from  this  considera- 
tion, there  is  a  principle  of  protection  to  all 
who  are  engaged  in  and  about  the  proceed- 
ings of  a  court  that  requires  preservation 
against  misbehavior  of  this  kind.  The  de- 
fendant in  court  whose  attorney  was  attack- 
ed, is  entitled  to  the  protection  of  the  court 
against  any  personal  violence  towards  its 
attorney  while  he  is  In  attendance  on  the 
court  Otherwise,  attorneys  might  be  driven 
from  the  court  or  deterred  from  coming  to 
It  or  be  held  in  bodily  fear  while  in  attend- 
ance, and  thereby  the  administration  of 
justice  be  obstructed.  This  principle  might 
be  pressed  beyond  reasonable  limits,  to  be 
sure;  but  It  certainly  is  not  going  beyond 
the  true  confines  of  the  doctrine  to  apply  it 
here.  It  protects  parties,  jurors,'  witnesses, 
the  officers  of  the  court  and  all  engaged  In 
and  about  the  business  of  the  court  even  from 
the  service  of  civil  process  while  in  attend- 
ance, and  certainly  should  protect  an  at- 
torney at  the  bar  from  the  approach  and  at- 
tack of  those  who  would  do  him  a  personal 
violence.  A  former  ruling  of  this  court  on 
that  subject  has  been  especially  approved 
by  very  high  authority." 

Lord  Cottenham  committed  to  the  Fleet 
for  contempt  a  barrister,  who  was  also  a 
member  of  Parliament  and  who  had  threat- 
ened a  master  in  chancery  with  a  view  of 
inducing  him  to  reverse  his  decision,  upon 
the  ground  that  his  conduct  tended  to  per- 
vert the  course  of  justice  and  to  obstruct 
its  due  administration.    This  ruling  was  ap- 


proved by  the  House  of  Commons  upon  the 
report  of  its  committee  of  privileges,  and 
the  claim  to  be  discharged  by  reason  of  privi- 
lege was  disallowed.  A  like  decision  was 
made  by  Lord  Eldon,  when  a  witness  was  in- 
terfered with,  in  Ex  parte  King,  7  Vesey,  Oh. 
315,  and  also  in  Ex  parte  Burrous,  8  Vesey, 
Ch.  535,  when  violence  was  committed  in  one 
of  the  offices  of  the  court,  though  not  in  its 
Immediate  presence.  The  court  of  chancery. 
In  Williams  v.  Johns,  2  Dickens,  477,  at- 
tached the  defendant  for  having  compelled 
the  officer,  who  had  served  him  with  a  sub- 
pcena,  to  eat  the  same  and  otherwise  ill- 
treating  him.  In  each  of  these  cases,  tlie 
offense  was  regarded  as  a  criminal  contempt 
by  reason  of  its  direct  tendency  to  thwart 
the  administration  of  justice,  as  much  so 
as  if  It  had  been  committed  in  the  very 
"face  of  the  court"  It  was  held  in  State  v. 
Garland,  25  La.  Ann,  532,  that  the  use  of 
abusive  language  towards  a  member  of  the 
court  and  an  assault  upon  him  during  a 
recess,  and  in  the  courtroom,  under  the 
pretext  of  resenting  what  he  had  said  or 
done  when  on  the  bench,  was  a  direct  and 
aggravated  contempt  of  the  court  for  which 
he  could  be  summarily  punished;  and  In 
Baker  v.  State,  82  Ga,  776,  9  S.  E.  743,  4 
L.  R.  A.  128,  14  Am.  St  Rep.  192,  It  was  held 
that  a  court  was  not  dissolved  by  a  mere  re- 
cess or  necessary  adjournment  from  one  day 
to  the  next  and  misbehavior  affecting  pub- 
lic justice  in  the  courtroom,  and  in  the  Im- 
mediate presence  of  the  judge  during  such 
a  recess,  and  whilst  he  is  attending  there 
to  resume  business,  but  before  the  hour  of 
recess  had  expired,  wasr  a  contempt  com- 
mitted In  the  presence  of  the  court  and  pun- 
ishable summarily.  The  court  by  Bleckley, 
C,  J.,  said :  "What  right  did  he,  the  respond- 
ent bave  to  discuss  his  case  If  the  court 
was  not  In  session?  And  what  right  did  he 
have  to  do  It  In  an  Improper  manner  If  It 
was  in  session?  It  was  urged  In  the  argu- 
ment before  us  that  he  was  merely  complain- 
ing to  the  judge,  and  In  so  doing  was  In  the 
exercise  of  a  legal  right  But  what  law  con- 
fers on  a  suitor  the  right  to  converse  about 
bis  case  with  the  judge  out  of  court?  Are 
the  state's  judges  to  be  questioned  by  suitors 
about  their  cases  and  listen  to  complaints 
elsewhere  than  in  court?  We  think  not 
The  office  of  judge  would  be  Intolerable  to 
the  holder  and  degrading  to  the  state,  were 
the  incumbent  subjected  by  law  to  personal 
and  private  approach,  questioning,  and  har- 
assment at  the  will  of  anxious  and  dlscon- 
tended  suitors.  The  only  place  for  inter- 
course with  a  judge  touching  business  pend- 
ing in  court  is  the  place  where  the  court  sits, 
and  the  only  time  for  It  is  during  the  sitting." 
In  People  v.  Wilson,  64  111.  195,  16  Am. 
Rep.  528,  it  is  held  that  the  power  to  pun- 
ish for  contempts  is  an  incident  to  all  courts 
of  justice.  Independent  of  any  statutory 
provision.    Referring  to  the  statute  of  that 
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state  attempting  to  restrict  the  power  of 
the  courts  in  this  respect,  it  was  further 
held  that  if  the  statute  should  be  regarded 
as  a  limitation  upon  the  power  of  the  court 
to  punish  for  any  other  contempts  than  those 
committed  in  its  presence,  yet  in  this  power 
would  necessarily  he  included  all  acts  cal- 
culated to  Impede,  embarrass,  or  obstruct 
the  court  in  the  administration  of  justice, 
and  such  acts  would  be  considered  as  done 
in  the  presence  of  the  court  See,  also,  on 
the  subject  of  contempts  not  committed  in 
the  courtroom,  Ex  parte  Savin,  131  U.  S. 
267,  9  Sup.  Ct  699,  33  L.  Ed.  150;  In  re 
Cuddy,  131  U.  S.  280,  9  Sup.  Ct  703,  33 
L.  -Ed.  154;  In  re  Healey,  53  Vt  694,  38 
Am.  Rep.  713;  Littler  t.  Thompson,  2  Bea- 
van,  129;  In  re  Cary  (D.  C.)  10  Fed.  630, 
note ;  Wellesley's  Case,  2  Bus.  &  Mylne,  639. 
In  Rex  V.  Wigley,  7  Car.  &  P.  4  (32  B.  C. 
L.  415),  It  appeared  that  a  witness  in  a 
prosecution  tried  at  the  King's  Bench  sit- 
tings struck  the  defendant  after  the  trial 
was  over  as  both  were  in  the  lobby  of  the 
court  The  witness  being  brought  to  the 
bar,  and  evidence  given  of  these  facts,  the 
Judge  (Coleridge)  committed  him  to  the  cus- 
tody of  the  marshal  for  three  days  for  this 
contempt  of  the  court  So,  in  the  case  of 
In  re  Pryor,  18  Kan.  72,  26  Am.  Rep.  747, 
the  facts  were  that  an  attorney  had  sent 
to  a  Judge,  out  of  court,  a  letter  of  an 
insulting  character,  and  containing  an  im- 
putation upon  his  integrity  with  reference 
to  a  cause  which  was  being  tried  before 
him,  and  it  was  held  to  be  a  contempt 
of  court,  and  one  which  could  be  summarily 
punished.  "If  the  language  or  conduct  of 
the  attorney  is  insulting  or  disrespectful," 
says  the  court,  by  Brown,  J.,  "and  in  the 
presence,  real  or  constructive,  of  the  court 
and  during  the  pendency  of  certain  pro- 
ceedings, we  cannot  hold  that  the  court  ex- 
ceeded its  power  by  punishing  for  contempt." 
In  Savin's  Case  and  in  Cuddy's  Case,  supra, 
the  offense  was  not  committed  in  the  im- 
mediate presence  of  the  court  but  In  a  room 
In  another  part  of  the  courthouse,  which 
was  held  to  be  within  the  precincts  of  the 
court  and  in  its  constructive  presence,  and 
the  offender  therefore  subject  to  summary 
punishment  131  U.  S.  267,  280,  9  Sup.  Ct 
699,  33  li.  Ed.  150. 

A  case  more  like  ours,  perhaps,  than  any 
other,  is  that  of  Steube  v.  State,  3  Ohio 
Cir.  Ct  B.  383,  first  heard  below  and  then 
on  appeal,  the  full  report  of  which  is  not 
accessible  to  us.  The  facts  appear  to  have 
been  that  during  a  recess  of  the  court  the 
prosecuting  attorney  was  without  provoca- 
tion assaulted  by  a  witness  in  a  criminal 
case  then  pending;  he  being  also  a  defend- 
ant In  a  like  case  not  yet  called  for  trial. 
The  assault  was  made  at  a  place  about  five 
blocks  from  the  courthouse,  and  grew  out 
of  the  attorney's  conduct  in  the  pending 
case.  The  statute  of  Ohio  provides  that  a 
person  guilty  of  misbehavior  in  the  pres- 


ence of  a  court,  or  of  a  Judge  at  chambers, 
or  so  near  as  to  interrupt  the  proceedings 
or  to  obstruct  the  administration  of  Justice, 
may  be  punished  summarily.  It  was  held 
that  the  case  was  within  the  terms  of  the 
statute  and  the  respondent  was  properly  pun- 
ished in  a  summary  manner.  Another  case 
very  similar  in  its  facts  is  In  re  Brule 
(D.  C.)  71  Fed.  943,  in  which  it  appeared 
that  the  respondent  had  bribed  a  witness 
at  the  latter's  residence.  The  Court  held 
that,  even  within  the  words  of  the  act  of 
Congress,  it  was  a  dlred,  and  not  a  con- 
structive, contempt  for  which  summary  pun- 
ishment could  be  meted  out  It  cites  and 
relies  on  Savin's  and  Cuddy's  Cases,  amon? 
others,  and  pertinently  inquires:  "If  It  la 
a  contempt  to  bribe  a  witness  in  front  of 
the  courthouse,  is  it  not  a  contempt  to  at- 
tempt to  do  the  same  thing  on  the  street  op- 
posite the  court  building,  or  even  four 
blocks  away?  Is  not  the  result  the  same? 
Is  not  the  motive  of  the  accused  the  same?** 
How,  we  ask,  can  the  mere  element  of  dis- 
tance change  the  character  of  the  act  or  take 
from  it  the  quality  of  being  a  direct  offense 
against  the  authority  of  the  court  and  a 
palpable  obstruction  of  the  administration 
of  Justice.  A  ruling  which  would  ignore  the 
complete  identity  of  the  two  kinds  of  of- 
fenses would  sacrifice  the  substance  to  the 
form.  "Qui  haeret  in  liters,  heret  In  cor- 
tlce."  In  Ex  parte  Summers,  27  N.  C.  149, 
an  officer  had  refused  obedience  to  an  order 
to  return  process  in  his  hands  and  accom- 
panied his  refusal  with  an  insolent  message 
to  the  court  Commenting  on  these  facts, 
the  court  by  Buffln,  C.  J.,  said:  "But  had 
there  been  no  legal  default  and  admitting 
that  this  person  might  have  Insisted  before 
the  court  on  the  delay  of  the  return  to  the 
next  day  as  his  absolute  right  yet  the  mes- 
sage to  the  court,  in  its  terms  and  manner. 
and  while  he  was  in  the  verge  of  the  court 
(italics  ours),  was  as  offensive  and  disre- 
spectful as  it  could  be,  and  In  Itself  Justified 
the  fine." 

We  have  thus  reviewed  at  much  length 
the  authorities  bearing  either  directly  or 
indirectly  iipon  the  Important  and  delicate 
questions  under  consideration,  and  have 
found  abundant  support  as  We  think,  for  the 
conclusion  we  have  reached,  that  within  the 
meaning  of  our  statute  (0)de,  SS  648-<S54)  the 
conduct  of  the  respondent  was  a  direct  con- 
tempt of  the  court,  as  much  so  as  if  the  as- 
sault had  been  made  when  the  Judge  was 
sitting  on  the  bench  In  open  court  The  In- 
sult was  given  and  the  assault  made  "within 
the  verge  of  the  court"  as  aptly  expressed 
by  Chief  Justice  Ruffln  in  Summer's  Oise. 

It  may  well  be  doubted  if  the  case  of  In 
re  Gtorham,  129  N.  C.  481,  40  S.  B.  311,  is  not 
in  conflict  with  that  of  In  re  Oldham,  89  N. 
C.  23,  45  Am.  Rep.  673,  and  does  not  vir- 
tually overrule  it  though  it  may  not  In  terms 
have  done  so.  Indeed,  we  doubt  if  the  Old- 
ham Case  can  well  be  sustained*  In  view  of 
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tbe  principles  herein  stated,  and  the  author- 
Itieif  relied  on.  The  court  in  that  case  held 
that  there  was  no  contempt  at  all  and  that  the 
offense  conld  only  be  punished  by  indictment, 
while  in  Gorham's  Case  it  was  held  that  the  at- 
tempt to  corrupt  a  juror  could  be  punished  as  for 
a  contempt,  it  being  an  unlawful  interference 
with  the  proceedings  of  the  court  in  an  ac- 
tion, which  tended  to  defeat,  impair,  impede 
or  prejudice  the  rights  of  a  party  thereto 
within  the  meaning  and  Intent  of  Code,  § 
654,  subsec.  8,  and  section  656;  the  only 
difference  between  the  two  cases  being  that 
in  Oldham's  Case  the  offense  consisted  in 
handing  to  a  person  summoned  as  a  juror 
printed  circulars  containing  matter  calcu- 
lated to  prejudice  the  jurors  against  the 
defendant  in  a  cause  then  pending,  with  a 
request  that  he  would  distribute  them  among 
the  jurors  during  the  term,  while  in  Gorham*s 
Case,  the  offense  was  committed  during  the 
term,  though  in  the  recess  of  the  court.  We 
perceive  no  practical  difference  between  the 
two  cases.  Indeed,  we  think  that  in  both 
cases.  If  the  respondents  were  not  guilty  of 
a  contempt,  under  section  048  of  the  Code, 
which  could  have  been  punished  summarily, 
because  of  the  direct  interference  with  the 
proceedings  of  the  court  and  contempt  of  its 
authority,  continuing  to  the  very  moment  of 
the  trial  of  the  cases,  Oldham,  as  well  as 
Gorham,  was  at  least  guilty  under  section 
654,  subsec.  8,  and  section  656,  upon  the 
facts  found  and  stated  In  the  record.  What 
difference  can  there  be,  under  the  latter 
section,  between  corrupting  Jurors  during  the 
term  of  the  court  and  unlawfully  influencing 
one  of  their  number  before  the  term,  with 
the  understanding  that  he  will  In  turn  in- 
fluence his  fellows  during  the  term  to  decide 
a  particular  way?  "Qui  fadt  per  alium, 
facit  per  se."  Does  not  the  one  as  directly 
tend  to  pervert  or  defeat  the  administration 
of  justice  as  the  other,  and  is  not  the  one  as 
much  a  contempt  of  the  authority  and  dig- 
nity of  the  court  as  the  other? 

In  both  classes  of  contempts,  the  punlah- 
ment  is  of  the  same  kind,  a  fine  not  to  exceed 
$250  and  Imprisonment  not  to  exceed  80  days ; 
but  in  direct  contempts  the  proceedings  are 
generally  of  a  summary  character  and  there 
•  is  no  right  of  appeal,  the  facts  being  stated 
in  the  committal,  attachment,  or  process,  and 
reviewable  by  habeas  corpus,  while  in  in- 
direct contempts  the  proceedings  are  com- 
menced by  citation  or  rule  to  show  cause, 
with  the  right  to  answer  and  to  be  heard  in 
defense,  and  also  with  the  right  of  appeal. 
The  statute  provides  (section  648)  that  direct 
contempts  shall  consist  in  ^'disorderly,  contemp- 
tuous or  insolent  behavior  committed  during 
the  sitting  of  any  court  of  Justice,  in  immediate 
view  and  presence  of  the  court  and  directly 
tending  to  interrupt  its  proceedings,  or  to  im- 
pair the  respect  due  to  its  authority,"  and 
"any  breach  of  the  peace  or  noise  or  other  dis- 
turbance tending  to  Interrupt  the  proceedings 
of  any  court,"  and  these  and  other  acta  and 


neglects,  not  necessary  to  be  here  mentioned, 
are  declared  to  be  the  only  acts  and  neglects 
which  shall  be  the  subject  of  contempt  of 
court.  Tested  by  reason  and  authority,  we 
think  the  statute  must  be  so  construed  as  to 
embrace  the  case  presented  In  this  record. 
If  we  thought  otherwise,  and  that  resort  to 
tbe  common  law  is  necessary  to  protect  the 
judge  from  insult  and  to  shield  him  against 
assault  for  his  judicial  acts,  we  would  not 
permit  the  statute  to  stand  In  our  way.  Aa 
said  by  the  present  Chief  Justice  in  his  con- 
curring opinion  in  the  case  of  In  re  Gorham, 
129  N.  C.  491,  40  S.  B.  811.  with  reference  to 
this  very  statute:  "It  cannot  be  justly  im- 
puted to  the  General  Assembly  that  it  passed 
an  act  intended  or  so  worded  as  to  justly 
mean  that  the  administration  of  justice  can 
be  defeated,  impaired,  and  Impeded.  Were 
it  possible  that  such  an  act  had  been  passed, 
it  would  be  our  duty  to  declare  it  unconsti- 
tutional, and  with  as  great  reason  as  the 
court  has  ever  done  so  In  any  case."  And  in 
this  connection  other  words  of  his  in  that 
opinion  are  equally  applicable  to  the  facts  of 
this  case  as  they  were  to  the  case  then  being 
decided:  "The  contempt,'*  he  says,  "could 
not  be  more  direct  or  palpable  If  a  band  of 
armed  men  had  followed  the  jury  to  the  court- 
house, with  threats  of  violence  if  their  ver- 
dict was  unfavorable,  and  had  stood  just  out- 
side the  door  to  execute  punishment  if  dis- 
appointed. It  is  equally  a  contempt  of  court 
whether  a  man  meets  a  juror  just  outside 
the  courthouse  with  a  bribe  or  a  bludgeon 
in  his  hand.  If  the  court  cannot  prevent 
either,  because  not  done  within  the  court- 
room, the  administration  of  justice  is  no  lon- 
ger free.  The  independence  of  the  judiciary 
no  longer  exists."  While  this  court  will  al- 
ways be  disposed  to  safeguard  the  personal 
liberty  of  the  citizen,  and  enforce  all  consti- 
tutional guaranties  in  his  favor,  even  to  the 
extreme  limit,  it  must  at  the  same  time  look 
to  its  own  preservation,  as  the  power  of  the 
court  to  protect  itself  Is  a  part  of  the  supreme 
law,  and  the  corresponding  duty  plainly  en- 
joined to  exercise  this  power,  whenever  nec^ 
essary,  is  as  imperative,  if  not  as  mandatory, 
as  any  other  obligation  resting  upon  It  under 
the  Constitution.  The  courts  derive  their 
authority  and  jurisdiction  from  the  people 
through  the  organic  law,  and  the  respect  of 
the  people  for  and  their  confidence  in  their 
judges  are  absolutely  essential  to  the  main- 
tenance of  that  power  and  authority.  They 
are  the  foundation  upon  which  the  whole 
fabric  rests,  and  whoever  impairs  either  of 
the  former  to  that  extent  threatens  the  very 
existence  of  the  latter.  In  Dunham  v.  State, 
6  Iowa,  254,  it  is  well  said  that  the  power 
given  to  the  courts  to  punish  for  contempts 
Is  not  alone  for  their  own  protection,  but  also 
for  the  safety  and  benefit  of  the  public.  The 
life,  liberty,  and  property  of  every  citizen 
are  safeguarded,  and  the  true  welfare  ot 
society  Insured  and  promoted,  in  the  preserva- 
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tlon  of  this  power  in  its  proper  vigor  and 
efficiency. 

We  conclude  the  discussion  with  the  lan- 
guage of  Chancellor  Kent,  when  speaking  of 
the  exemption  of  a  Judge  from  dvil  liability 
for  his  judicial  acts,  which  Is  peculiarly  ap- 
plicable to  this  case,  as  the  prosecution  of  a 
Judge  for  a  wrong  alleged  to  have  been  com- 
mitted in  the  execution  of  his  office  Is  as- 
suredly less  harmful  than  an  unprovoked  as- 
sault upon  his  person.  "Whenever,"  said  the 
chancellor,  "we  subject  the  established  courts 
of  the  land  to  the  degradation  of  private 
prosecution,  we  subdue  their  Independence 
and  destroy  their  authority.  Instead  of  be- 
ing venerable  before  the  public,  they  become 
contemptible,  and  we  thereby  embolden  the 
licentious  to  trample  upon  everything  sacred 
in  society  and  to  overturn  those  Institutions 
which  have  hitherto  been  deemed  the  best 
guardians  of  civil  liberty .*•  Yates  v.  Lansing, 
5  Johns.  282. 

The  cases  cited  by  the  petitioner's  counsel 
are  not  in  point.  Delafield  v.  Construction 
Co.,  115  N.  O.  21,  20  S.  B.  167;  Hinton  v. 
Ins.  Co.,  116  N.  r.  22,  21  S.  B.  201.  The 
judge  had  not  left  the  bench  for  the  term,  as 
in  those  cases  it  appeared  he  had  done,  but 
by  express  direction  the  court  was  kept  open 
for  the  transaction  of  other  business,  the 
signing  of  the  minutes,  and  some  unfinished 
matters. 

Having  disposed  of  the  legal  questions  In- 
volved, we  cannot  take  leave  of  the  case 
without  commending  the  able  and  fearless 
judge  who  presided  in  the  superior  court  for 
the  perfect  control  and  complete  mastery 
of  himself  which  he  exhibited  under  most  try- 
ing and  exasperating  circumstances.  His 
subordination  of  self,  in  deference  to  the  de- 
mand of  his  high  office,  is  worthy  of  the  high- 
est praise,  and  must  command  at  once  for 
him  the  respect,  confidence,  and  esteem  of 
all.  It  was  the  best  tribute  he  could  have 
paid  to  the  Judiciary  and  the  most  perfect  ex- 
ample he  could  have  presented  to  the  people 
of  one  of  their  chosen  representatives  In  judi- 
cial station,  who,  tested  by  the  severest 
ordeal,  worthily  sustained  himself,  and 
by  his  own  submission  and  self-restraint  en- 
hanced the  respect  due  to  the  power  and  the 
majesty  of  the  law.  Guided  by  the  same 
spirit  which  prompted  Lord  Coke's  simple 
but  impressive  answer  to  his  King,  when  he 
was  asked  by  him,  out  of  court  and  in  ad- 
vance, what  his  opinion  as  Chief  Justice 
would  be  concerning  the  extent  of  the  royal 
prerogative,  we  can  safely  expect  that,  when- 
ever occasion  requires,  "he  will  always  do 
that  which  shall  be  fit  for  a  judge  to  do.**  In 
the  proceeding  before  him,  and  he  was  the 
proper,  and,  indeed,  the  only.  Judge  to  initiate 
it,  he  was  fully  within  the  pale  of  his  juris- 
diction, and  In  all  respects  has  proceeded  in 
accordance  with  the  law,  and  in  a  most  ex- 
emplary manner  has  vindicated  the  dignity 
\  authority  of  his  court 
'^e  opinion  in  this  case  is  not  intended,  nor 


must  It  be  construed,  as  approving  what  is 
said  In  the  authorities  dted,  where  they  go 
beyond  what  Is  actually  necessary  for  the 
decision  of  this  case.  Whether  it  is  a  direct 
contempt  to  insult  or  attack  a  judge  for  any 
of  his  official  acts  after  the  court  lias  ad- 
journed for  the  term  Is  a  question  which, 
with  others  of  a  like  character,  is  not  pre- 
sented, and  not  within  the  scope  of  this  de- 
cision. We  pass  upon  what  is  now  before  US, 
nothing  more. 

We  have  not  discussed  the  questions  raised 
below  as  to  the  proper  method  of  bringing  a 
decision  In  habeas  corpus  proceedings  into 
this  court  for  review,  whether  by  direct  ap- 
peal or  writ  of  certiorari,  as  all  irregularities 
have  been  fully  waived.  In  re  Brlggs,  135 
N.  C.  118,  47  S.  B.  403.  The  matter  Is  men- 
tioned in  the  hope  that  the  law  upon  this 
subject  may  be  made  clear  by  legislative  en- 
actment, as  there  seems  to  be  no  speedy,  and 
at  the  same  time  adequate,  remedy  In  such  a 
case.  In  some  instances,  although  they  may 
be  rare.  It  might  be  proper  to  allow  bail ;  but 
this  is  a  matter  which  addresses  itself  to  the 
wisdom  of  the  Legislature,  and  does  not  fall 
within  our  province. 

There  Is  no  error.  The  petitioner  will  pay 
the  costs  of  the  proceeding,  including  the 
costs  of  this  court. 

No  error. 
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CARRAWAY  et  al.  v.  LASSITBR  et  aL 
(Supreme  Court  of  North  Carolina.    Sept  26, 
1906.) 

1.  AFPKAii— Conclusiveness  of  Findinos. 

The  approval  bv  the  judge  of  the  superior 
court  of  findings  of  the  clerk  is  ooncluaive  on 
appeal,  unless  there  is  no  evidence  to  sustain 
them. 

2.  BXBOXTTOBS     AlfD     AdMINUSTRATOBS — SaUES. 

A  person,  being  indebted,  ma^  not  by  de- 
vising his  lands  to  one  for  life,  with  remainder 
to  imrties  not  in  esse,  prevent  their  sale  for 
payment  of  his  debts  until  all  are  bom  who  may 
by  possibility  take  un^er  the  will. 

3.  iNTAirrs — GuAjmiAN  An  Litem. 

The  superior  court,  or  the  clerk  acting  for 
such  court,  has  power,  independently  of  Clark's 
Code,  i  181,  to  appoint  a  guardian  ad  litem  for 
an  infant  devisee  in  proceedings  for  the  sale  of 
property  for  payment  of  the  testator's  debts; 
the  executor  being  also  guardian  of  the  infant 

4.  Same. 

In  proceedings  by  an  executor  to  sell  real 
estate,  an .  error  of  the  clerk  in  appointing  a 

Sardian  ad  litem  before  any  summons  was 
lued  was  cured,  where  the  clerk  on  the  same 
day  issued  summons,  which  was  duly  served  on. 
the  infant  and  on  the  guardian  ad  litem,  who 
appeared  and  answered. 

6.   BXEGUTOBS   AND    ADMINIBTBATORS — SALES — 

Rights  of  Purchasers. 

The  purchaser  of  land  at  an  administrator's 
sale  is  only  required  to  see  that  the  court  hnn 
jurisdiction  of  the  person  and  the  subject-mat- 
ter, and,  in  the  absence  of  fraud,  he  may  rely 
on  the  judgment  of  the  clerk  ordering  the  sale, 
followed  by  the  approval  of  the  proceedings  by 
the  resident  judge  of  the  district  before  pay- 
ment of  the  price. 
G.  Infants — Guardian  Ad  Lttem. 

In  proceedings  to  sell  land  of  a  deoedent. 
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it  is  not  necessary  to  appoint  a  gaardian  ad 
litem  for  the  minor  hnslmnd  of  a  devisee  of  a 
life  eetate  in  the  property. 

7.  EXSCUTOBS   AND   AOHIiaBTRATOBS — SaLKB-^ 

Bights  of  Pubchaseb. 

Code,  §  2160.  providing  that,  when  a  cave- 
at to  a  will  has  been  filed  and  issue  made,  the 
derk  shall  fnrther  issae  an  order  to  the  personal 
representative  to  suspend  all  further  proceed- 
ings, does  not  affect  the  rights  of  a  purchaser 
at  a  sale  made  by  an  executor  under  order  of 
court  after  a  caveat  has  been  filed,  where  no 
order  was  made  suspending  proceedings. 
&  Same. 

The  pendency  of  litigation  in  regard  to  the 
title  of  land  of  a  decedent  and  the  issuance  of 
a  devisavit  vel  non  do  not  constitute  ground  for 
setting  aside  the  jud^ent  and  sale  thereunder, 
but  can  only  be  considered  in  a  separate  action 
attacking  the  sale  for  fraud  by  showing  that 
the  purchaser  was  cognizant  of  the  facts  and 
took  some  unfair  advantage  of  them. 

Appeal  from  Superior  CJourt,  Greene  Coun- 
ty ;  Bryan,  Judge. 

Petition  by  G.  W.  Carraway  and  others 
against  T.  U.  Lasslter  and  others  to  set  aside 
an  executor's  sale  of  real  estate.  From  a 
judgment  denying  the  petition,  petitioners 
appeal.    Affirmed. 

G.  M.  Lindsay  and  A.  D.  Ward,  for  ap- 
pellants. Galloway  &  Albrltton  and  Jarvls 
&  Blow,  for  appellees. 

CONNOR,  J.  This  case,  entitled  In  the 
transcript  sent  to  this  court  "Carraway  v. 
Lasslter,"  Is  a  motion  in  a  cause  lately  pend- 
ing In  the  superior  court  of  Greene  county.  In 
which  R.  L.  Davis,  executor  of  L.  V.  White- 
head, is  plalntiflr  (petitioner)  and  Geo.  W. 
Carraway  and  wife,  Inez,  and  others,  are 
defendants.  The  plaintlflP,  R.  L.  Davis,  exec- 
utor, instituted  the  original  proceeding  by 
filing  a  petition  in  said  court  in  the  usual 
form,  asking  for  license  to  sell  a  portion  of 
the  lands  of  his  testatrix  to  make  assets  to 
pay  her  debts,  etc.,  pursuant  to  section  1436 
et  seq.  of  the  Code.  The  record  contains  over 
200  pages  of  printed  matter,  a  large  portion 
of  which  is  irrelevant  and  immaterial.  The 
facts,  as  we  gather  them  from  the  petition, 
answer,  and  findings  of  the  clerk,  material  to 
a  decision  of  the  questions  raised  by  the  ex- 
ceptions of  the  petitioners,  are : 

Mrs.  L.  V.  Whitehead,  late  of  the  county  of 
Greene,  died  on  the  14th  day  of  December, 
1895,  seised  and  possessed  of  a  plantation  in 
said  county,  containing  1,100  acres,  known  as 
the  "Streeter  Place."  She  left  a  last  will  and 
testament,  devising  and  bequeathing  her  en- 
tire estate,  real  and  personal,  to  her  grand- 
daughter, Inez,  for  life,  remainder  to  such 
children  as  she  might  leave  surviving,  and, 
in  default  of  issue,  to  the  Oxford  Orphan 
Asylum,  naming  R.  L.  Davis  executor  and 
guardian  to  her  said  grandchild,  who  was 
then  a  minor.  The  said  will  was  duly  admit- 
ted to  probate  in  common  form,  and  the 
said  Davis  duly  qualified  as  executor  thereto. 
He  was  also  appointed  and  qualified  as  guard- 
ian to  the  said  Inez.  Thereafter  a  caveat 
to  said  will  was  filed  by  the  next  of  kin,  and  the 


issue  raised  duly  docketed  In  the  superior 

court  of  Greene  county  on  the day  of 

March.  1806.  At  the  time  of  her  death  the 
said  L.  V.  Whitehead  was  indebted  in  an 
amount  exceeding  $4,000,  the  payment  of 
which  was  secured  by  mortgages  on  the  said 
land.  On  or  about  the  12th  day  of  October, 
1896,  the  said  Davis,  executor,  filed  his  peti- 
tion in  the  superior  court  of  said  county,  con- 
taining the  averments  prescribed  by  the  stat- 
ute, and  asking  for  an  order  to  sell  846  acres, 
being  a  portion  of  said  land.  The  remaining 
portion  contained  the  dwelling  house  and  Im- 
provements. The  said  Inez  had,  prior  to  the 
filing  of  said  petition  and  during  her  minority, 
intermarried  with  Geo.  W.  Carraway,  who 
was  also  a  minor,  being  about  20  years  of  age. 
Upon  the  filing  of  said  petition,  it  appearing 
tiiat  the  said  Davis  was  both  executor  and 
guardian,  he  asked  that  some  suitable  person 
be  appointed  guardian  ad  litem  for  his  ward, 
etc.  On  the  12th  day  of  October,  1896,  and 
before  any  summons  had  issued,  the  clerk 
made  an  order  appointing  T.  E.  Barrow  guar- 
dian ad  litem  for  said  Infant  defendants.  The 
petition  named  as  defendants  the  said  Inez 
and  her  husband,  J.  L.  Wooten  and  wife,  who 
held  mortgages  on  said  land,  and  the  orphan 
asylum.  On  October  15,  1896.  the  clerk  is- 
sued a  summons,  directed  to  the  sheriff  of 
said  county,  commanding  him  to  summon  the 
defendants  Inez  and  her  husband,  J.  L. 
Wooten  and  wife,  the  orphan  asylum,  and 
the  said  T.  E.  Barrow,  guardian  ad  litem,  to 
appear  and  answer  the  petition  on  the  6th  day 
of  November,  1896.  The  petition  is  lost,  and 
the  facts  in  regard  thereto  are  found  by  the 
clerk  upon  the  afiBldavits  of  the  former  clerk 
and  the  attorney  who  filed  the  same.  The 
order  appointing  the  guardian  ad  litem  and 
the  summons  are  in  the  judgment  roll.  The 
sheriff  made  a  return  of  said  summons,  stat- 
ing that  he  had  served  the  same  on  the  de- 
fendants Carraway  and  wife  by  reading  it  to 
them,  and  on  T.  E.  Barrow,  guardian  ad  li- 
tem, by  delivering  a  copy.  The  summons  on 
J.  L.  Wooten  and  wife  was  served  by  the 
sheriff  of  Pitt  county.  There  is  no  record  of 
any  service  on  the  orphan  asy'lum.  On  the  re- 
turn of  the  summons  the  said  guardian  ad 
litem  filed  his  answer,  drawn  by  the  clerk 
and  signed  by  said  guardian,  admitting  the 
allegations  of  the  petition.  This  paper  is 
lost.  On  November  6,  1896,  the  clerk  made 
an  order  reciting  that  proper  service  of  the 
summons  had  been  made  on  all  the  parties 
defendant,  and  that  the  guardian  ad  litem  had 
filed  an  answer  directing  "the  sale  of  the 
land  described  In  the  petition,"  after  duly 
advertising  the  same,  and  that  the  executor 
make  report  to  the  court,  etc.  This  order  is 
on  file.  The  said  executor  filed  his  report, 
stating  that  pursuant  to  said  order  (inadvert- 
ently referring  to  it  as  having  been  made  on 
November  18th)  he  had  sold  the  lands  on 
December  7,  1896,  at  public  auction  at  th6 
courthouse  door  In  Snow  Hill,  after  duly  ad- 
vertising the  same,  and  that  T.  U.  Lassiter 
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was  the  last  and  highest  bidder,  at  the  sum 
of  |4,000,  which  was  a  full  and  fair  price 
therefor,  and  that  he  was  ready  to  comply 
with  his  bid,  etc  The  executor  recommended 
that  the  sale  be  confirmed.    On  December  18, 

1896,  the  clerk  made  an  order  confirming  said 
sale,  in  which  it  was  recited  that  due  and 
legal  service  of  summons  was  made  on  all  of 
the  defendants,  and  that  they  had  admitted 
in  their  answers  the  allegations  of  the  peti- 
tion, etc.  He  directed  the  executor  to  collect 
the  purchase  money  and  make  title  to  the 
purchaser.  The  purchaser  paid  the  purchase 
money,  and  the  executor  executed  to  him  a 
deed  for  said  lands  dated  the  30th  day  of 
December  1896,  which  was  recorded  on  the 
30th  day  of  December,  1897.  The  order  of 
confirmation  was  approved  by  the  resident 
Judge  of  the  district  on  December  26,  1896. 
The  clerk  finds  that  the  attorney  for  the 
petitioner  did  not  have  any  conversation  with 
the  guardian  in  regard  to  his  appointment,  or 
the  preparation  or  filing  of  his  answer.  Nor 
did  the  petitioner  attempt  to  use  any  undue 
influence  to  induce  him  to  accept  the 
guardianship;  that  said  T.  U.  Lassiter  was 
a  bona  fide  purchaser  of  said  land  for  full 
value  and  without  any  notice  of  any  irregu- 
larity, if  there  was  any,  in  the  special  pro- 
ceedings under  and  by  virtue  of  which  the 
land  was  sold;  that  the  sale  was  fair  and 
open,  and  the  land  brought  its  full  market 
value  at  the  time  of  sale ;  that  Lassiter  had 
no  notice  of  any  irregularity  in  the  proceed- 
ing, or  of  any  cloud  upon  the  title,  or  of  any 
other  matter  or  thing.  If  there  was  any,  which 
prevented  him  from  getting  a  good  title; 
that  he  bid  on  said  land  at  the  urgent  re- 
quest of  Geo.  W.  Carraway,  husband  of  Inez, 
and  that  he  became  the  purchaser,  believing 
that  he  would  get  a  good  title  under  the 
decree  of  the  court ;  that  the  personal  estate 
of  the  said  L.  V.  Whitehead  was  Insuflaclent 
to  pay  her  debts  and  that  It  was  necessary  to 
sell  the  land  for  that  purpose;  that  the 
petition  set  out  a  description  of  the  portion 
of  the  land  to  be  sold.  The  petition  con- 
tains a  number  of  allegations  and  records  re- 
ferring to  litigation  pending  in  Pitt  county, 
at  the  time  of  her  death,  by  and  against  Mrs. 
Whitehead  in  regard  to  her  property.  It  is 
charged  that  one  of  said  actions  affected  the 
title  to  a  portion  of  the  lands  sold  by  the 
executor.    It  also  appears  that  on  April  12, 

1897,  Lassiter  sold  and  conveyed  to  R.  L. 
Davis  330  acres  of  the  Streeter  place  for 
about  $5  per  acre.  There  is  no  evidence 
tending  to  show  any  agreement  prior  to  or  at 
the  time  of  the  sale,  or  during  the  pendency 
of  the  proceedings  between  Davis  and 
Lassiter,  in  regard  to  the  purchase  of  any 
portion  of  the  land  by  Davis.  They  both 
expressly  deny  any  such  agreement.  It  ap- 
pears that  prior  to  December,  1897,  the  said 
Geo.  W.  Carraway,  having  attained  his 
majority,  qualified  as  guardian  of  his  wife; 
that  at  the  December  term,  1897,  R.  L.  Davis, 
executor,  the  said  Carraway  and  wife,  and 


Carraway,  as  guardian,  were  made  parties  to 
one  of  the  actions  pending  in  Pitt  superior 
court ;  and  that  they  were  also  parties  to  an 
action  pending  Greene  superior  court.  At  the 
time  the  petition  was  filed  by  R.  L.  Davis, 
executor,  Mrs  Carraway  had  no  issue.  A 
child  was  bom  to  her  on  November  18,  1896. 
The  said  child  died  in  its  infancy.  Davis, 
executor,  filed  his  final  account  November  7, 
1899,  showing  the  receipt  and  disbursement  of 
the  proceeds  of  the  land  sold  by  him.  On  the 
7th  day  of  November,  1904,  this  petition  was 
filed  by  Geo.  W.  Carraway  and  wife  and  their 
children,  all  of  whom  were  bom  subsequent 
to  the  final  decree  in  Davis,  Bx'r,  v.  Carra- 
way. The  purchaser,  Lassiter,  and  R.  L. 
Davis  filed  their  answers  to  said  petition, 
and  the  motion  was  heard  by  the  clerk  upon 
the  petition,  answers,  affidavits,  and  oral 
testimony.  He  found  the  facts  as  set  forth, 
and  refused  the  motion.  The  petitioners 
noted  a  number  of  exceptions  to  the  rulings 
of  the  clerk,  and  appealed  to  the  judge  of  the 
district,  who  overruled  the  exceptions,  ap- 
proved the  findings  of  the  clerk,  and  affirmed 
his  Judgment  Petitioners  excepted  and  ap- 
pealed. 

The  petitioners  except  to  a  nimiber  of  the 
clerk's  findings,  for  that  there  is  no  evidence 
to  sustain  them.  The  approval  by  the  Judge 
of  the  findings  is  conclusive,  unless  the  ex- 
ceptions can  be  sustained.  We  have  read 
with  care  all  of  the  affidavits,  exhibits,  and 
admissions.  In  our  opinion  there  is  not  only 
evidence  to  sustain  the  clerk,  but,  in  respect 
to  the  most  material  matters,  it  is  ample  and 
"incontradicted.  The  exceptions  cannot  be 
sustained.  In  regard  to  the  compromise  of 
the  litigation  respecting  Mrs.  Whitehead's 
estate,  the  record  shows  that  prior  to  the 
settlement  the  husband  of  Mrs.  Carraway  had 
qualified  as  her  guardian  and  had  been  made 
a  party  thereto,  together  with  his  wife;  that 
all  parties  were  represented  by  learned  and 
eminent  counsel.  The  judgment  of  compro- 
mise indicates  a  careful  regard  for  the  rights 
of  all  parties.  We  find  nothing  in  the  rec- 
ord to  sustain  the  suggestion  that  the  debts 
paid  by  the  executor  from  the  proceeds  of 
the  land  were  not  bona  fide  or  the  mortgages 
valid.  The  final  account  of  the  executor 
shows  that  they  were  paid  and  the  estate 
duly  and  honestly  administered.  These  mat- 
ters are  material  only  upon  the  assumption 
that  the  proceedings  under  which  the  land 
was  sold  are  irregular,  in  which  event  It 
would  be  proper  to  inquire  whether  the  peti- 
tioners show  such  merit  as  make  it  the  duty 
of  the  court  to  set  aside  the  Judgments  rend- 
ered in  the  cause.  StanciU  v.  Gay,  92  N.  0, 
455.  It  appears  that  since  the  filing  of  this 
petition  Mrs.  Carraway  has  died.  The  peti- 
tioners are  not  parties  to  the  original  pro- 
ceeding. They  claim  title  to  the  land  as  re- 
maindermen after  the  termination  of  the  life 
estate  of  Mrs.  Carraway  under  the  will  of 
Mrs.  Whitehead.  If,  as  they  contend,  ihey 
are  not  bound  by  the  Judgment,  they  may  not 
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be  heard  to  attack  It  Hinsdale  v.  Hawl^y, 
89  N.  C.  87;  Knott  v,  Taylor,  99  N.  C.  5U, 
6  S.  B.  788.  6  Am.  St  Rep.  547.  Being  of 
opinion,  however,  that  they  are  bound,  we 
prooeed  to  consider  their  exceptions. 

If  the  proceeding  had  been  one  in  which 
the  life  tenant  had  for  any  proper  reason 
invoked  the  aid  of  the  conrt  to  sell  the  land, 
as  for  partition,  only  tliose  who  were  parties, 
either  personally  or  by  representation,  wonld 
be  bound  by  the  decree.  The  proceeding  is 
based  npon  the  theory  that  the  execntor  is 
by  order  of  the  court  selling  the  lands  of  his 
testatrix;  which  are  subject  to  the  payment  of 
her  debts,  and  the  devisees  or  heirs  at  law 
are  brought  in  that  they  may  show  cause  why 
he  may  not  have  license  to  do  so.  If  the  pe- 
titioners had  been  in  esse  at  the  time  the  pro- 
ceeding was  Instituted,  it  would  have  been 
necessary  to  divest  their  interest  to  make 
them  parties.  It  cannot  be  that  a  person  in- 
debted may,  by  devising  his  lands  upon  con- 
tingent limitations  to  parties  not  in  esse,  pre- 
vent their  sale  for  payment  of  his  debts  until 
all  who  may  by  possibility  take  are  bom  or 
every  possible  contingency  Is  at  an  end.  Mrs. 
Carraway,  for  the  purpose  of  enabling  the 
court  to  proceed  in  the  cause,  represented  the 
entire  title,  and  children  thereafter  bom  to 
her  are  bound  by  the  judgment.  The  child 
bom  November  18,  1896,  pending  the  pro- 
ceeding, but  after  the  decree  of  sale,  died  in 
infancy  and  took  no  interest  which  could  be 
affected  by  the  sale. 

The  petitioners  contend  that  under  the 
terms  of  the  statute  (Clark's  Code,  $  181)  the 
clerk  had  no  power  to  appoint  a  guardian  ad 
litem,  and  that  such  power  is  given  only 
where  the  infant  defendant  has  no  general 
guardian.  Their  counsel  contends  that  the 
clerk  in  respect  to  this  proceeding  derives 
his  authority  from  the  statute  and  is  re- 
stricted to  its  terms,  differing  in  that  respect 
from  the  superior  court,  which  has  a  general 
jurisdiction,  confined  only  by  express  limi- 
tations. The  general  principle  is  correct,  and 
has  been  so  held  by  this  court  in  the  cases 
cited  and  relied  upon.  We  think  that  the 
construction  contended  for  is  too  narrow. 
Certainly  the  superior  court  has,  independ- 
ently of  the  Code,  the  power  to  appoint  a 
guardian  ad  litem  for  an  infant  defendant. 
It  may  at  any  time  during  the  progress  of 
the  cause,  for  sufficient  reason,  looking  to  the 
proper  protection  of  the  Infant's  interests, 
remove  a  guardian  theretofore  appointed  and 
name  some  other  person.  We  can  see  no 
good  reason  why  the  clerk,  who  acts  as  and 
for  the  court,  may  not  do  the  same  in  special 
proceedings  pending  before  him.  The  object 
to  be  obtained  is  the  protection  of  the  in- 
fant, whose  interests  are  the  special  care  of 
the  court.  The  guardian  ad  litem  is  the 
officer  of  the  court,  and  we  can  see  no  good 
reason,  or  conflict  with  well-settled  principles, 
why  it  may  not  for  any  good  reason  appoint 
such  guardian.  We  find  no  authority  in 
this  state,  but  in  Townsend  v.  Tallant,  83 


Cal.  45,  91  Am.  Dec.  617,  the  question  was 
considered.  The  administrator,  who  filed  the 
petition  in  the  probate  court  for  a  sale  of  the 
lands  of  his  intestate,  was  also  guardian  of 
the  Infant  heir  at  law.  The  court  said: 
"SchoUenberger  could  not  represent  both  sides 
of  the  record-  at  the  same  time.  The  minor 
heir,  then,  having  no  guardian  quoad  the  peti- 
tion, it  became  the  duty  of  the  court,  before 
proceeding  to  act,  to  appoint  some  disinterest- 
ed person  his  guardian,  for  the  sole  purpose  of 
appearing  for  him  and  taking  care  of  his 
Interest '* 

The  only  serious  question  of  law  presented 
by  the  exceptions  is  whether  the  court  ac- 
quired jurisdiction  of  the  person  of  Ine^ 
Carraway.  The  petition  was  filed  on  or 
about  the  12th  day  of  October,  1896,  and  the 
clerk  on  the  15th  day  of  the  same  month, 
and  before  any  summons  was  Issued,  made 
an  order  appointing  a  guardian  ad  litem. 
This  was  certainly  irregular,  and,  if  not 
cured,  would  have  been  fatal  to  any  further 
proceeding.  Clark's  Code,  §  181,  and  cases 
cited.  The  clerk  on  the  same  day  Issued 
summons,  which  was  duly  served  upon  the 
infant  defendant  and  her  husband  and  the 
guardian  ad  litem.  This  certainly  brought 
her  into  court,  as  It  did  the  guardian  prema- 
turely appointed.  He  filed  his  answer,  and 
the  court  upon  the  return  day  proceeded  to 
judgment.  The  petitioners  earnestly  contend 
that  the  failure  to  observe  the  proper  order 
is  fatal  and  renders  all  further  proceedings 
void.  If  the  petitioners  are  correct  in  this 
contention,  the  facts  appearing  of  record, 
they  insist  the  purchaser  was  fixed  with 
notice,  and  cannot  avail  himself  of  the  de- 
fense that  he  was  a  purchaser  for  value  and 
without  notice,  notwithstanding  the  recital  in 
the  judgment  of  sale,  "proper  service  of 
summons  having  been  made  on  all  parties 
defendant"  We  have  carefully  examined 
the  cases  relied  upon  by  petitioners,  and  find 
that  the  court  has,  In  cases  wherein  the  pro- 
ceedings were  instituted  since  the  adoption 
of  the  Code,  set  aside  judgments,  etc.,  when 
no  service  of  process  was  made  upon  the 
infants,  and  refused  to  do  so  when  the  infant 
was  in  court  notwithstanding  irregularities 
in  the  proceeding.  In  Moore  v.  Gldney,  75 
N.  C.  a4,  Gulley  v.  Macy,  81  N.  C.  356, 
Young  V.  Young,  91  N.  C.  359,  and  Stancill  v. 
Gay,  92  N.  C.  462,  no  summons  was  served  on 
the  Infant  defendant  and  guardians  ad  litem 
were  appointed  without  personal  service  on 
the  Infants  and  filed  answers.  This  court 
has  in  such  cases  invariably  held  that  the 
court  acquired  no  jurisdiction.  When,  how- 
ever, personal  service  was  made  on  the  in- 
fants, a  contrary  raling  has  been  made.  In 
Howerton  v.  Sexton,  90  N.  C.  581,  Smith, 
0.  J.,  says:  ''While  it  must  be  conceded  that 
there  is  a  want  of  precision  and  a  great  dis- 
regard of  form  manifested  in  the  record,  they 
are  not  in  our  opinion,  sufficient  to  invalidate 
the  sale  made  under  the  order  of  the  court 
in  the  absence  of  evidence  of  any  fraudulent 
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practice  In  bringing  it  about,  and  when  it 
plainly  appears  to  have  been  to  the  interests 
of  all  to  have  the  sale  confirmed."  In  William- 
son V.  Hartman,  92  N.  C.  239,  it  appeared 
that,  while  there  was  personal  service  on  the 
infant,  there  was  none  on  the  guardian  ad 
litem,  nor  was  any  answer  filed  by  him. 
Upon  a  motion  to  set  the  Judgment  aside, 
this  court,  by  Merrlmon,  J.,  said:  "This, 
however,  does  not  imply  that  every  judg- 
ment affected  in  any  degree,  directly  or  in- 
directly, by  some  or  any  irregularity  in  the 
course  of  the  action  leading  to  it,  will  be  set 
aside.  Some  irregularities  are  unimportant, 
and  do  not  affect  the  substance  of  the  action 
or  the  proceedings  in  it  ♦  •  •  Whether 
the  court  will  or  will  not  grant  such  a  motion 
in  any  case  must  depend  upon  a  variety  of 
circumstances,  and  largely  upon  their  pe- 
culiar application  to  the  case  in  which  the 
motion  shall  be  made."  White  v.  Morris, 
107  N.  0.  02,  12  S.  E.  80.  In  Ward  v.  Lown- 
des, 96  N.  G.  367,  2  S.  E.  591,  it  is  said:  "This 
statute  (section  181,  Clark's  Code)  should  be 
strictly  observed,  but  mere  irregularities  In 
observing  its  provisions,  not  affecting  the 
substance  of  its  purpose,  do  not  necessarily 
vitiate  the  action,  or  special  proceeding  or 
proceedings  in  them.  The  substantial  pur- 
pose of  this  statute  is  to  have  infants  in  prop- 
er cases  made  parties  defendant,  have  them 
make  proper  and  just  defense,  and  to  have 
their  rights  protected,  and  to  this  end  have 
guardians  make  defense  for  them."  Fowler 
V.  Poor,  93  N.  C.  466.  Without  undertaking 
to  cite  all  of  the  many  cases  found  in  our 
Reports  involving  the  questions  presented  by 
this  appeal,  we  are  of  the  opinion  that  the 
service  of  process  upon  the  infant  defendant 
and  the  guardian  ad  litem,  followed  by  the 
filing  of  an  answer  by  him,  cured  the  irregu- 
larity in  the  order  of  the  appointment  Cer- 
tainly no  harm  came  to  the  infant  by  reason 
of  the  irregular  method  pursued.  At  most. 
It  was  an  irregularity,  and  the  adjudication 
made  by  the  clerk  that  process  had  been  duly 
served,  if  conceded  to  be  erroneous,  was  not 
void.  The  parties  were  certainly  at  that 
time  in  court  The  purchaser  might  with 
safety  rely  upon  that  judgment,  followed  by 
the  approval  of  the  proceedings  before  the 
payment  of  his  money  by  the  resident  judge 
of  the  district  That  the  purchaser  is  only 
required  to  see  that  the  court  has  jurisdiction 
of  the  person  and  the  subject-matter  for  his 
protection,  in  the  absence  of  fraud,  is  settled 
by  abundant  authority.  Williams  v.  Johnson, 
112  N.  C.  424,  17  S.  E.  496»  21  L.  R.  A.  848, 
34  Am.  St.  Rep.  513. 

The  petitioner  states  the  fact  that  the 
nusband  of  Mrs.  Inez  Carraway  was  a  minor 
of  about  the  age  of  20  years  and  that  no 
guardian  ad  litem  was  appointed  for  him. 
This  fact  was  not  brought  to  the  attention 
of  the  court  We  do  not  think  that  the 
failure  to  appoint  such  a  guardli^n  affects  the 
validity  of  the  decree.  He  had  no  Interest  in 
the  Jaud;  his  wife  having  but  a  life  estate. 


It  would  have  been  an  idle  thing  to  have  two 
guardians  ad  litem  in  the  record. 

The  petitioners  further  insist  that  by  rea- 
son of  the  pendency  of  a  caveat  to  Mrs. 
Whitehead's  will  the  executor  had  no  power 
or  authority  to  file  the  petition  or  proceed 
with  the  sale  of  the  land.  It  will  be  observed 
that  the  will  had  been  proved  in  common 
form  and  Davis  duly  qualified.  Code,  | 
2160,  provides  that,  when  the  caveat  has  been 
filed  and  issue  made,  the  clerk  shall  further 
issue  an  order  to  the  personal  representative 
to  suspend  all  further  proceedings,  etc.  It 
does  not  appear  that  any  such  order  was 
made.  In  the  absence  of  such  order,  we  do 
not  think  that  the  acts  of  the  executor  were 
void,  or  that  the  rights  of  purchasers  could 
be  affected. 

But  it  la  insisted  that  other  litigation 
was  pending  in  regard  to  the  title  to  a  portion 
of  the  land  sold,  and  that,  by  reason  thereof 
and  the  pendency  of  the  issue  of  devisavit 
vel  non,  persons  were  restrained  from  bid- 
ding for  the  land.  If  this  were  true,  it 
would  not  constitute  ground  for  setting  the 
judgment,  etc.,  aside.  Such  matters  could 
only  be  considered  as  evidence  in  a  separate 
action  brought  to  attack  the  proceeding  and 
sale  for  fraud,  by  showing  that  the  purchaser 
was  cognizant  of  the  facts  and  took  some  un- 
tair  advantage  of  them.  The  affidavit  of 
the  purchaser  shows  that  he  bid  at  the  sale 
at  the  solicitation  of  the  husband  of  Mrs. 
Carraway,  and  his  affidavit  and  affidavits  of 
several  other  persons  present  and  bidding 
show  that  these  facts  were  not  known  to 
them  and  did  not  affect  their  bids.  Being  of 
the  opinion  that  the  court  acquired  jurisdic- 
tion of  the  person  and  subject-matter,  and 
complied  substantially  with  the  require- 
ments of  the  statute,  we  cannot  conclude 
that  the  proceeding,  judgment,  etc.,  are  void. 
Before  the  parties  were  in  court  no  order 
was  made  affecting  their  rights,  and  thereaf- 
ter the  proceeding  was  in  all  respects  regu- 
lar. In  this  view  of  the  case  we  do  not  deem 
it  necessary  to  consider  many  other  questions 
discussed  by  counsel,  such  as  the  effect  upon 
the  purchaser's  rights  of  the  adjudication 
that  the  process  was  duly  served,  etc. 

In  sustaining  the  action  of  the  clerk  in  this 
case,  we  do  not  wish  to  be  understood  as  en- 
couraging or  giving  our  sanction  to  the 
method  of  procedure  adopted  in  the  proceed- 
ing. The  statute  and  rules  for  the  guidance 
of  courts  in  acquiring  jurisdiction  of  the 
persons  and  estates  of  minors  and  all  sub- 
sequent proceedings  in  such  cases  are  man- 
datory, and  should  in  all  cases  be  observed, 
not  only  for  the  protection  of  the  parties  to 
the  proceeding,  but  of  the  purchasers  at  ju- 
dicial sales.  It  is  to  be  regretted  that  rec- 
ords constituting  Important  links  in  the  dhain 
of  titles  are  so  frequently  lost  The  statutes 
prescribe  the  manner  in  which  records 
shall  be  kept  These  mandatory  provisiODs 
of  the  law  should  be  observed.  It  is  also 
contemplated  that  a  minute  docket  of  all 
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Qpeclal  proceedings  shall  be  kept,  in  which 
shall  be  noted  at  the  time  all  steps  taken, 
from  the  issuance  of  the  summons  to  and  in- 
cluding the  final  decrees.  It  also  contem- 
plates that  all  orders,  judgments,  and  re- 
ports in  the  cause  shall  be  spread  upon  the 
record.  While,  in  accordance  with  a  wise 
policy,  the  courts,  in  the  absence  of  fraud, 
uphold  Judicial  sales  when  attacked  for  ir- 
regularities, it  is  not  because  the  law  looks 
upon  the  order  in  which  such  proceedings 
are  conducted  as  unimportant  It  appears 
from  the  record  in  this  case  that  the  proceed- 
ings antedate  the  term  of  the  present  clerk. 
After  a  careful  consideration  of  the  entire 
record  and  the  briefs  of  counsel,  we  find  no 
error  in  the  Judgment    It  must  be  affirmed. 


(139  N.  C.  882) 

CHARLOTTE   TROUSER   CO.   T.    SEA- 
BOARD AIR  LINE  RY.  et  al. 
(Supreme  Court  of  North  Carolina.    Oct  24, 
1905.) 

1.  Cakbibbs  —  Passbngebs'    EiTEOTS  —  Meb- 

OHAMDISB    OtHEB     ThAN     BaQQAOB  —  LIA- 
BILITY. 

If  a  railroad  receives  for  carriage  from  a 
passenger  trunks  containing  articles  other  than 
personal  baggage,  either  with  or  without  pay- 
ment of  an  extra  charge,  and  with  knowledge  of 
the  contents  of  the  trunks,  the  carrier  is  liable 
as  an  insurer  for  anv  loss  or  damage  not  re- 
sulting from  the  act  of  God  or  the  public  enemy. 
[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  S  1531.1 

2.  SAMih— Abbiyal  of  Bagoaga— Wabbhoubb- 

ICAN. 

When  baggage  has  arrived  at  its  destina- 
tion, and  been  deposited  in  the  usual  or  cus- 
tomary place  of  delivery,  and  kept  there  a  suf- 
ficient time  for  the  passenger  to  claim  and  re- 
move it  the  carrieriEi  liability  as  such  ceases, 
and  it  is  thereafter  only  a  warehouseman. 

[Ed.   Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  §  1541,  1542.] 

8.  Wabxhousembn—Cabb  Rbqt^ibed. 

A  warehouseman  is  only  bound  to  the  ex- 
ercise of  ordinary  care. 

[Ed.  Note. — For  cases  in  point,  Ims  vol.  48, 
Cent  Dig.  Warehousemen,  $  48.] 

4.  Cabbiebs^-Cabe  of  Bagoaob  as   Wabb- 

houseman. 
Where  a  carrier's  duty  in  relation  to  bag- 
gage has  become  that  of  a  warehouseman,  such 
duty  requires  the  carrier  to  place  the  baggage 
in  a  proper  and  suitable  place  and  to  exercise 
ordinary  care  and  diligence  in  safely  keeping 
it  there  and  in  protecting  it  from  exposure  to 
the  weather. 

[Ed.   Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  §  1541.] 

6.  Samb  — Goods   Othbb  Thar   Bagqagb  — 

Knowledge  of  Cabbieb. 
Where  a  carrier  knew  that  trunks  of  a 
passenger  contained  samples,  but  received  them 
as  baggage,  it  was  liable  for  any  loss  sustained 
through  its  lack  of  ordinary  care  after  the  pas- 
senger had  had  a  reasonable  time  to  remove  the 
trunks  after  arrival  at  their  destination. 

[Ed.   Note. — For  cases  in  point   see  vol.  9, 
Cent  Dig.  Carriers,  §§  1531,  1541,  1542.] 

6.  Same— Negligence. 

Though  a  carrier  did  not  know  that  the 
trunks  of  a  passenger  contained  samples,  it  had 
no  rigbt,  after  arrival  of  the  trunks  at  their 


destination,  to  practically  abandon  them  and 
leave  them  for  three  days  on  a  station  platform, 
exposed  to  the  weather. 

Appeal  from  Superior  Court  Union  Coun- 
ty ;  Neal,  Judge. 

Action  by  the  Charlotte  Trouser  Company 
against  the  Seaboard  Air  Line  Railway  and 
others.  From  a  judgment  In  favor  of  plain- 
tiff, defendants  appeal.    Affirmed. 

Action  for  injury  to  sample  trunks.  One 
J.  D.  Futch,  plaintiff's  traveling  salesman, 
boarded  with  defendant's  permission  one  of 
its  freight  trains,  with  a  caboose,  on  which 
he  had  been  accustomed  to  travel,  at  Wingate, 
for  Monroe,  and  delivered  at  the  same  time  to 
defendant  two  trunks  containing  samples  to 
be  carried  with  him  on  said  train  to  his  des- 
tination. Futch  paid  bis  fare  to  the  con- 
ductor, but  nothing  extra  for  the  baggage. 
The  train  stopped  at  the  freight  depot  in 
Monroe,  which  defendant  contended  upon  the 
evidence  was  its  usual  stopping  place,  where 
baggage  carried  on  that  train  was  received 
and  delivered,  though  it  appeared  that  the 
baggage  room  was  in  the  passenger  depot  not 
far  away.  The  trunk  was  placed  on  the  plat- 
form of  the  freight  depot  ai^d  remained  there 
from  Friday,  the  day  of  arrival,  until  the  next 
Monday.  There  was  a  rain  Sunday  at  noon, 
which  greatly  damaged  the  samples.  The 
transfer  clerk  at  the  freight  depot  about  an 
hour  after  the  train  arrived,  promised  Futch 
to  take  care  of  bis  trunks  and  transfer  them 
to  the  passenger  depot  where  he  expected  to 
get  them  the  next  Monday,  as  Saturday  was 
a  holiday,  and  he  supposed  that  he  could  not 
get  them  on  that  day  or  Sunday.  There  was 
testimony  tending  to  show  that  Futch  deliver- 
ed the  trunks  to  the  conductor  of  the  train  as 
baggage,  and  the  latter  knew  what  they  con- 
tained. Issues  were  submitted  as  to  negli- 
gence, contributory  negligence,  and  damages, 
to  each  of  which  the  Jury  responded  in  favor 
of  the  plaintiff.  After  overruling  a  motion 
for  a  new  trial.  Judgment  was  entered  on  the 
verdict  and  the  defendant  appealed. 

J.  D.  Shaw  and  Adams,  Jerome  ft  Armfleld, 
for  appellant    Reswine  ft  Stack,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  It 
is  settled  by  the  great  weight  of  authority 
that  if  a  railroad  company  receives  for  car- 
riage from  a  passenger  trunks  containing 
merchandise  or  articles  other  than  the  per- 
sonal baggage  of  the  passenger,  with  knowl- 
edge of  their  contents,  it  is  liable  on  its 
contract  as  an  insurer  for  any  loss  of  or  dam- 
age to  the  property  not  resulting  from  the 
act  of  God  or  the  public  enemy.  Railroad  v. 
Swift,  12  Wall.  2G2,  20  L.  Ed.  423 ;  Railroad 
V.  Bowler,  57  Ohio  St  38;  47  N.  E.  1039,  63 
Am.  St  Rep.  702 ;  Railroad  v.  Berry,  60  Ark. 
433,  30  S.  W.  764,  28  L.  R.  A.  501.  46  Am. 
St  Rep.  212;  Jacobs  v.  Tutt  (C.  C.)  33  Fed. 
412 ;  Railroad  v.  Carrow,  73  111.  348,  24  ^m. 
Rep.  248;  Railroad  v.  Conklin,  32  Kan.  55, 
8  Paa  762;   Humphreys  v.  Perry,  14S  U.  a 
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627,  13  Sup.  Ct.  711.  37  L.  BcL  587;  Railroad 
V.  Hochstim,  67  111.  App.  514;  Oakes  v.  Rail- 
road, 20  Or.  392,  26  Pac  230,  12  L.  R.  A. 
318,  23  Am.  St.  Rep.  120.  It  is  in  such  a  case 
held  to  the  full  measure  of  its  common-law 
liability  for  the  reason,  so  well  expressed  by 
Justice  Field  in  the  case  first  cited :  "If  at 
any  time  reasonable  grotmd  existed  for  re- 
fusing to  receive  and  carry  passengers 
applying  for  transportation,  and  their  bag- 
gage and  other  property,  the  company  was 
bound  to  insist  upon  such  ground,  if  desirous 
of  avoiding  responsibility.  If,  not  thus  in- 
sisting, it  received  the  passengers  and  their 
baggage  and  other  property,  its  liability  was 
the  same  as  though  no  ground  for  refusal  had 
ever  existed."  The  same  case  and  many 
other  authorities  also  establish  the  proposi- 
tion that,  while  the  obligation  of  a  carrier 
of  passengers  is  limited  to  ordinary  baggage, 
yet  if  it  knowingly  permits  a  passenger, 
either  with  or  without  payment  of  an  extra 
charge,  to  take  articles  as  baggage  which  are 
not  properly  such,  it  will  be  liable  for  their 
loss  or  for  damage  to  them,  though  it  may 
have  been  without  any  fault  Oakes  v.  Rail- 
road, 20  Or.  392.  26  Pac.  230.  12  L.  R.  A. 
318,  23  Am.  St.  Rep.  126 ;  Macrow  v.  Railroad, 
L.  R.  6  Q.  B.  612 ;  Railroad  v.  Bowler,  supra. 
When  the  baggage  has  arrived  at  its  des- 
tination, and  has  been  deposited  at  the  usual 
or  customary  place  of  delivery,  and  kept 
there  a  sufficient  time  for  the  passenger  to 
claim  and  remove  the  same,  th,e  company's 
liability  as  a  common  carrier  ceases,  and  it 
is  thereafter  liable  only  as  a  warehouseman, 
and  bound  to  the  use  of  ordinary  care.  This 
newly  arisen  duty  requires  the  company  to 
place  the  baggage  in  a  proper  and  suitable 
place,  such,  for  example,  as  a  baggage  room, 
and  then  to  exercise  ordinary  care  and  dili- 
gence In  safely  keepiug  it  there  and,  wher- 
ever the  place  of  deposit  may  be,  in  seeing 
that  the  baggage  is  protected  from  injury 
by  exposure  to  the  weather  or  by  other 
cause.  Hoeger  v.  Railroad,  63  Wis.  100,  23 
N.  W.  435,  53  Am.  Rep.  271.  If  a  railway 
company,  without  knowing  their  contents,  re- 
ceives from  a  passenger  trunks  to  be  carried 
over  its  line  which  contain  articles  other  than 
personal  baggage,  such  as  merchandise,  some 
of  the  courts  hold  that,  while  the  company  is 
not  liable  as  a  common  carrier  for  any  loss 
of  or  damage  to  the  merchandise,  it  is  bound 
by  the  law  to  the  exercise  of  ordinary  care  in 
baodling  the  trunks,  and  for  any  loss  or  dam- 
age resulting  from  the  failure  to  use  such 
care  the  company  is  liable  to  the  passenger, 
it  having  assumed  the  relation  to  the  prop- 
erty of  an  ordinary  bailee;  the  duty  of  the 
latter  being  to  take  such  care  of  the  prop- 
erty as  an  ordinarily  prudent  man  would  of 
bis  own  under  like  circumstances.  Penn- 
sylvania Co.  V.  Miller,  35  Ohio  St.  541.  35  Am. 
Rep.  G20.  Other  courts  hold  that  the  com- 
pany is  liable,  as  a  gratuitous  bailee,  only  for 
gross  negligence  (Humphreys  v.  Pprry,  148 
U.  S.  627,  13  Sup.  Ct  711,  37  L.  Ed.  587 ;  RaU- 


road  V.  Carrow,  73  111.  348.  .M  Am.  Rep.  248)  ; 
and  still  other  courts  hold  that  the  passenger 
cannot  recover  at  all,  there  being  no  contract 
as  to  any  article  not  baggage,  and  no  con- 
sideration paid  for  its  carriage  or  its  care 
(Blumantle  v.  Railroad.  127  Mass.  322,  34 
Am.  Rep.  376),  although  It  was  held  by  the 
same  court  which  decided  Blumantle's  Case 
that  it  would  undoubtedly  be  competent  for  a 
railway  company  to  agree  to  transport  at  its 
risk  merchandise  by  its  train  for  the  price 
of  the  ticket  sold  to  the  passenger  (Ailing 
V.  Railroad,  126  Mass.  131,  30  Am.  Rep.  667). 
The  subject  is  fully  discussed  and  the  au- 
thorities collated  in  2  Fetter  on  Carriers  of 
Passengers,  §§  587  to  614. 

It  clearly  appears  from  the  form  of  the 
issues  that  the  court  below  tried  this  case 
upon  the  theory  that  the  defendant  was  li- 
able as  a  bailee  only  for  negligence,  and  not 
that  it  could  be  held  to  answer  as  an  insurer 
by  virtue  of  its  common-law  liability  as  a 
carrier.  If  care  is  required  to  be  used  by  the 
company,  where  the  character  of  the  articles 
is  not  disclosed,  some  difficulty  is  found  in 
determining  the  exact  measure  of  respon- 
sibility, because  some  courts  have  held  that 
the  negligence  must  be  gross.  It  was  said 
by  Baron  Rolfe  (afterwards  Lord  Cran- 
worth)  in  Wilson  v.  Brett,  11  M.  &  W.  113, 
that  gross  negligence  is  ordinary  negligence 
with  a  vituperative  epithet ;  and  the  court  in 
Railway  v.  Arms,  91  U.  S.  489,  23  L.  Ed.  374. 
adopting  the  view  of  Baron  Rolfe,  which  had 
been  approved  in  Beal  v.  Railroad,  3  H.  &  0. 
337,  and  Grill  v.  CJollier  Co.,  L.  R.  1  C.  P.  600. 
said  that  **gross  negligence"  is  a  relative 
term,  and  is  doubtless  to  be  considered  as 
meaning  a  greater  want  of  care  than  is  im- 
plied by  the  term  "ordinary  negligence."  But 
after  all»  it  means  the  absence  of  the  care 
that  was  necessary  under  the  circumstances, 
or  as  it  was  the  duty  of  the  defendant  to  use. 
In  this  case,  while  the  court  refused  to  give 
the  ihstruction  asked  by  the  defendant  in  its 
first  prayer,  it  did  give  the  one  contained  in  the 
second  prayer,  which,  with  the  general  charge, 
sufficiently  called  upon  the  jury  to  find  wheth- 
er the  defendant's  conductor  knew  there  were 
samples  in  the  trunk ;  and  we  think  the  ver- 
dict which  should  be  read  in  the  light  of  the 
evidence  and  the  charge,  clearly  indicates  that 
they  did  so  find. 

The  evidence  in  regard  to  this  knowledge 
was  positive  and  unequivocal.  The  witness 
Futch  testified  that  he  delivered  the  trunks 
to  the  defendant  as  baggage  and  that  the  con- 
ductor knew  what  they  contained.  The  con- 
ductor was  not  introduced  as  a  witness,  nor 
was  there  any  evidence  offered  to  contradict 
this  statement  The  defendant  introduced  no 
evidence  at  all.  In  the  state  of  the  proof  thk 
judge  would  have  been  well  warranted  in 
charging  the  jury  that,  if  they  believed  the 
facts  to  be  as  stated  in  Futch's  testimony, 
they  should  answer  the  issues  as  to  negli- 
gence and  contributory  negligence  In  favor  of 
the  plaintiff.    If  the  defendant  knew  that  the 
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trmiks  contained  samples,  and  nevertheless 
received  them  as  baggage,  it  was  certainly 
liable  for  any  loss  sustained  if,  after  the 
plaintiff  had  a  reasonable  time  to  claim  and 
remove  the  trunks,  it  failed  to  take  ordinary 
care  of  them.  If  it  had  no  knowledge  of  their 
contents,  we  yet  think  that  some  care,  at 
least,  should  have  been  taken  of  the  trunks, 
and  that  as  matter  of  law  it  had  no  right  to 
practically  abandon  them,  or  leave  them  for 
three  days  on  the  platform  of  its  depot  build- 
ing, exposed  to  the  weather.  This  was  cer- 
tainly not  ordinary  care,  but,  in  our  opinion, 
was  the  very  smallest  degree  of  care,  if  care 
at  all,  that  could  have  been  exercised  under 
the  circumstances.  The  best-considered  cas- 
es, and  the  most  numerous,  bind  us  on  the 
point  that  the  defendant  must  have  exercised 
some  degree  of  care  before  it  can  be  relieved 
of  liability. 

In  the  view  we  take  of  it,  there  is  no  ele- 
ment of  contributory  negligence  in  the  case. 
The  only  question  is,  did  the  defendant  do 
its  duty  with  reference  to  the  care  of  the 
trunks  after  they  reached  their  destination  at 
Monroe?  And  upon  the  uncontr  over  ted  facts 
we  are  of  the  opinion  that  it  did  not  There 
was  no  error  committed  by  the  court  in  the 
trial  below. 

No  error. 

(139  K.  C.  808) 
PEGRAM  v.  SEABOARD  AIR  LINE  RT. 
(Supreme  Court  of  North  Carolina.    Oct  17, 
1905.) 

1.  BviDsncB  —  Heabsat  —  Oral      Dsclaba- 

TIONS. 

A  declaration  of  a  stranger,  to  the  effect 
that  a  statement  shown  to  have  been  made  by 
a  witness  in  his  presence  was  true,  is  not  com- 
petent to  corroborate  the  witness,  but  is  hear- 
say. 

[Ed.  Note. — For  cases  in  point  see  voL  20, 
Cent  Dig.  Evidence,  S§  1174,  1175.] 

2.  Tbiai>-In8tbuctions— Conflict. 

In  an  action  for  death  by  wrongful  act, 
instructions  that,  if  plaintiff's  intestate  left  a 
place  of  safety  and  entered  a  burning  building 
and  attempted  to  extinguish  the  fire  at  a  time 
and  in  a  manner  in  which  an  ordinarily  prudent 
person  would  not  have  done  so,  he  was  guilty 
of  contributory  negligence,  and  that  the  only 
limitation  of  the  rule  that  one  may  incur  risk 
to  save  property  is  that  he  must  not  reclclessly 
expose  himself  to  danger,  were  conflicting,  and 
must  necessarily  have  confused  the  jury. 
8.  Negligence  —  CoNTBiBUTOBT  NEGLiGEncB 

— Danoeb  Incubbed  to  Save  Pbopebtt. 
Where  an  employer's  building  was  set  on 
fire  by  the  negligence  of  a  third  person,  and 
an  employ^,  who  had  escaped  from  the  build- 
ing and  from  all  danger,  voluntarily  returned 
to  the  buildine  to  save  his  employer's  property, 
and  was  killea,  his  administrator  could  not  re- 
cover for  his  death  from  the  third  person,  unless 
he  showed  that  the  employ^  acted  with  such 
care  and  caution  as  a  reasonably  prudent  man 
would  have  exercised  under  the  circumstances; 
and  it  was  insufficient  for  him  to  show  merely 
that  the  employ^  did  not  act  recklessly. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S7, 
Cent  Dig.  Negligence,  §  103.J 

1.  Death— Action  fob— Bubden  of  Pboof. 

In  an  action  for  death  by  wrongful  act, 
toe  burden   is  on  plaintiff,  not  only   co  show 


negligence  on  defendant's  part,  but  also  that  the 
death  of  his  intestate  was  proximately  caused 
by  such  negligence. 

[Ed.  Note. — For  cases  in  point,  see  toL  16, 
Cent  Dig.  Death.  %%  75-7&] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty ;  Moore,  Jndge. 

Action  by  B.  W.  Pegram,  administrator  of 
John  M.  Wilson,  deceased,  against  the  Sea- 
board Air  Line  Railway.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

T.  B.  Womack  and  Murray  Allen,  for  ap- 
pellant   Argo  &  Shaffer,  for  appellee. 

BROWN,  J.  The  plaintiff  contends  that 
defendant,  by  means  of  its  engine,  negligently 
set  fire  to  a  cotton  compress  and  warehouse 
at  Hamlet,  N.  C,  from  which  it  communicated 
to  the  interior  of  the  compress  building,  and 
while  endeavoring  to  extinguish  the  flames 
the  plaintiff's  intestate  was  burned  to  death, 
and  that  defendant  is  liable  therefor.  It  is 
further  contended  that  Wilson,  the  intestate, 
was  an  employ^  of  Chas.  E.  Johnson  &  Co., 
lessees  of  the  compress  and  warehouse  at  the 
time,  and  was  endeavoring  to  save  the  prop- 
erty of  blB  employer  from  destruction. 
There  was  evidence  tending  to  prove  that, 
when  the  alarm  of  fire  was  given,  Wilson 
escaped  from  the  building  and  went  out  on 
the  platform,  but  voluntarily  went  back  in 
the  burning  building,  where  he  was  caught 
and  burned  to  death.  Plaintiff  contends  he 
went  back  for  the  purpose  of  saving  his  em- 
ployer's property,  and  that  it  was  in  the 
line  of  duty  that  he  met  his  death.  The 
court  submitted  thefte  issues:  "(1)  Was  the 
injury  and  death  of  the  intestate  caused  by 
the  negligence  of  the  defendant  as  alleged 
in  the  complaint?  (2)  Did  the  intestate 
by  his  own  negligence  contribute  to  his 
death?  (3)  What  damage  is  plaintiff  enti- 
tled to  recover?"  The  jury  answered  the 
first  issue  "Yes,*'  the  second  issue  "No,"  and 
assessed  the  damages. 

1.  The  witness  Gibson  had  testified  that 
the  fire  originated  in  the  bagging  on  the 
platform.  For  the  purpose  of  corroborating 
Gibson,  a  witness  (Breeden)  was  permit- 
ted to  testify  that  Gibson  had  repeatedly  told 
him  the  same  thing.  On  one  occasion  he 
testified  that  one  Taylor  was  present  The 
witness  was  asked  what  Taylor  said  when 
Gibson  made  the  statement  The  defendant 
objected,  the  evidence  was  admitted,  and 
defendant  excepted.  Witness  then  testified 
that  Taylor  said:  "That  is  right  I  saw 
it  when  it  first  blazed  up  outside."  This  evi- 
dence was  not  admitted  to  contradict  Taylor, 
but  only  to  corroborate  Gibson.  The  court  so 
stated.  Taylor  had  been  a  witness,  and  was 
asked'  nothing  about  it  The  defendant  ex- 
cepted, and  we  are  of  opinion  that  the  ex- 
ception is  well  taken.  Gibson  cannot  be 
corroborated  by  what  the  witness  Breeden 
heard  another  witness  (Taylor)  say.  Taylor 
bad  not  been  examined  on  this  subject,  and 
the  evidence  was  not  offered  to  contradict 
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Taylor.  His  unsworn  declaration,  therefore, 
delivered  by  the  month  of  another,  is  not 
competent  for  the  purpose  of  corroborating 
Gibson.  It  Is  hearsay.  Merrill  y.  Whit- 
mire,  110  N.  C.  367,  16  S.  E.  3.  It  is  simply 
the  unsworn  declaration  of  Taylor  as  to  a 
past  event,  and  was  Incompetent.  Egerton 
V.  Railroad,  115  N.  C.  645,  20  S.  E.  184. 

2.  His  honor  gave  the  following  instruc- 
tions, among  others,  to  the  Jury:  **(16) 
That  if  the  Jury  shall  find  from  the  evidence 
that  Wilson,  being  in  a  place  of  safety,  left 
it  and  entered  the  burning  building  and 
attempted  to  extinguish  the  Are,  at  the  time 
and  in  the  manner  In  which  an  ordinarily 
prudent  person  would  not  have  done  so,  they 
will  answer  the  second  issue  *Yes.*  •  •  • 
(22)  The  only  limitation  of  the  rule  that 
an  employ^  or  servant  or  other  person  may 
incur  risk  to  save  property  is  that  one  must 
not  recklessly  expose  himself  to  danger. 
Where  he  does  not  recklessly  expose  himself, 
because  of  the  duty  he  owes  his  employer  to 
attempt  to  save  his  property,  his  act  is  re- 
lieved of  the  character  of  legal  cause,  and  the 
liability  is  remitted  to  the  negligence  of  the 
defendant."  These  two  Instructions  are 
conflicting,  and  must  necessarily  have  con- 
fused the  Jury.  As  It  Is  impossible  to  tell 
upon  which  one  the  Jury  acted,  the  defend- 
ant has  Just  reason  to  complain.  It  is  very 
generally  held  by  the  courts  of  this  country 
that,  where  one  is  exposed  to  peril  by  the 
negligence  of  another,  the  latter  is  liable  In 
damages  for  injuries  received  by  a  third 
person  in  a  reasonable  effort  to  rescue  the 
person  imperiled.  Considerable  divergence, 
however,  exists  between  the  courts  as  to  how 
far  this  rule  will  be  extended  in  an  effort 
to  save  property  endangered  by  the  negli- 
gence of  another.  This  question  has  pro- 
voked much  Judicial  discussion.  Some  Juris- 
dictions deny  the  right  to  recover  at  all,  while 
others  have  extended  the  rule  so  as  to  give 
the  party  injured  redress  where  his  effort  to 
save  properly  has  been  such  as  a  reasonably 
prudent  man  would  have  made  under  similar 
circumstances.  No  one,  however,  should  be 
permitted  to  recover  for  Injury  sustained  In 
attempting  to  recover  mere  property  in  the 
face  of  obvious  danger  such  as  no  reasonably 
prudent  man  would  under  the  circumstances 
incur.  Shearman  &  Redfield,  vol.  1,  pars. 
85,  87;  Berg  v.  Great  Northern,  70  Minn. 
272,  73  N.  W.  648,  68  Am.  St  Rep.  524;  Lim- 
ing V.  111.  Central,  81  Iowa,  246.  47  N.  W.  66; 
Railway  Co.  v.  Roberts,  44  111.  App.  179.  Mr. 
Watson,  in  his  work  on  Damages  for  Person- 
al Injuries,  discusses  this  subject  very  fully 
and  clearly,  and  sums  up  his  views  in  the 
following  language:  *'The  doctrine  that  a 
party  may  recover  for  personal  injuries 
sustained  in  a  prudent  and  reasonable  en- 
deavor to  save  or  protect  his  own  or  another's 
property,  threatened  with  injury  by  the  de- 


fendant's negligence,  has  the  support  of 
several  well-considered  cases,  and,  properly 
limited,  commends  itself  to  the  writer's 
view."  We  are  willing  to  hold  with  many 
able  Jurisdictions  that,  when  the  employer's 
property  is  set  on  fire  by  the  negligence  of  an- 
other, the  employ^  may  attempt  to  rescue 
it,  but  not  in  the  presence  of  obvious  danger. 
If  the  employ^  exposes  himself  rashly  to 
obvious  danger  solely  to  rescue  property,  he 
cannot  recover  If  he  is  injured  in  his  attempt 
Power  Co.  v.  Hodges  (Tenn.)  70  S.  W.  616, 
60  L.  R.  A.  459. 

It  is  contended  here  that  the  intestate  had 
reached  a  place  of  safety,  that  he  had  escaped 
from  the  building  and  from  all  danger,  and 
that  his  return  to  the  burning  huilding  was 
voluntary  and  unnecessary  on  his  part  If 
those  facts  be  true,  then  the  plaintiff  cannot 
recover,  unless  he  can  show  that  in  volunta- 
rily returning  into  the  burning  building,  from 
which  he  had  safely  escaped,  his  Intestate 
acted  with  such  care  and  caution  as  a  rea- 
sonably prudent  man  would  have  exercised 
under  such  circumstances.  The  burden  of 
proof  is  upon  the  plaintiff,  not  only  to  show 
negligence  upon  the  part  of  defendant, 
but  that  the  death  of  his  intestate  was  prox- 
imately caused  by  such  negligence.  If  it  be 
proven  that  the  intestate  had  escaped  from 
the  burning  building  and  had  reached  a  place 
of  safety,  the  defendant  is  absolved  from 
liability  for  his  death,  unless  the  plaintiff  re- 
plies by  showing  that  Intestate  re-entered  the 
burning  building  for  the  purpose  of  saving  his 
employer's  property,  and  that  at  the  time  he 
did  so  a  reasonably  prudent  person  might 
well  have  done  the  same  thing. 

In  his  instruction  No.  22  the  court  below 
Imposed  only  one  limitation  upon  the  right  of 
an  employ^  to  recover  his  employer's  prop- 
erty endangered  by  fire,  viz.,  he  must  not  act 
recklessly.  "Reckless"  is  defined  to  be  "des- 
perately heedless."  Century  Diet  To  be 
reckless  is  to  be  regardless  of  consequences. 
It  is  more  than  carelessness.  It  implies  will- 
fulness. Any  conduct  that  falls  short  of 
recklessness  would  therefore,  in  his  honor's 
opinion,  not  bar  a  recovery.  We  cannot  con- 
cur in  that  view.  The  Instruction  was  er- 
roneous. Had  human  life  been  imperiled,  it 
is  more  than  doubtful  if  the  Instruction  would 
have  been  warranted  in  favorem  vit»,  but 
certainly  not  in  the  case  of  ihere  property. 
Power  Co.  v.  Hodges,  supra;  Plummer  v. 
Kansas  City,  48  Mo.  App.  484;  La  Fayette 
Railroad  v.  Adams,  26  Ind.  76.  There  is 
nothing  in  Burnett  v.  Raihroad,  182  N.  C. 
261,  43  S.  E.  797,  relied  on  by  plaintiff,  which 
at  all    conflicts  with   the  views   herein  ex- 


As  the  case  goes  back  for  a  new  trial,  it 
is  unnecessary  to  discuss  the  other  excep- 
tions. 

Error. 
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(58  W.  Va.  140) 

BROWN   T.   BECKWITH,   Constable,   et  aL 

(Supreme  Coort  of  Appeals  of  West  Virginia. 
Oct.  21,  1905.) 

1.  Exemptions — Pebsokal  Fbopebtt — Fobcsd 
Sale — How  Lost. 

A  person  who  has  acgolred,  under  the  pro- 
visions of  chapter  41  of  tne  Code  of  1899,  the 
right  to  haye  personal  property  exempted  from 
forced  sale,  does  not  forfeit  it  on  the  ground  of 
nonresidence  until  he  begins  to  remove  his  per- 
son from  hia  place  of  abode  in  this  state  to  an- 
other state  or  country,  with  intent  to  fix  his 
residence  in  such  other  state  or  country,  al- 
though he  may  intend  to  leave  the  state  per- 
manently, and  has  made  complete  preparation 
80  to  do,  and  delivered  bis  personal  property 
and  effects  for  shipment  to  a  poUit  outside  the 
state. 

[Ed.  Note. — For  cases  in  point,  see  vbl.  23, 
Cent  Dig.  Exemptions,  §  88.] 

2.  JuDGMEin? — ^Res  Judicata. 

A  finding  of  nonresidence  on  a  suggestion 
and  motion  to  require  security  for  costs  in  a 
pending  action  is  not  res  judicata  in  another 
action  between  the  same  parties.  Such  proceed- 
ing is  a  collateral  one,  not  reaching  the  merits 
of  the  case. 
5.  E2zsMpnoN — Claim — SuFnciENCT. 

An  exemption  list  and  claim,  irregular  in 
form,  considered,  and  pronounced  sufficient 
4.  Same— Obdeb  of  Attachment. 

An  order  of  attachment  is  process,  within 
the  meaning  of  sections  23  and  24  of  chapter 
41  of  the  Code  of  1899,  against  which  the  right 
to  exempt  personal  property  may  be  exercised. 
[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Exemptions,  $  131.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  Minnie  Brown,  alias  Minnie  Blake, 
against  B.  F.  Beckwith,  constable,  and  others. 
Decree  for  defendants,  and  plaintiff  appeals. 
Reversed. 

Walter  E.  McDongle,  for  appellant  H.  R 
Dodge  and  L.  B.  Via,  for  appellees. 

POFFEINBARGER,  J.  Minnie  Brown  com- 
plains of  a  decree  of  the  circuit  court  of 
Wood  county  dissolving  an  injunction  by 
which  she  attempted  to  prevent  the  sale  of 
certain  personal  property  claimed  by  her  as 
exempt  under  the  provisions  of  sections  23 
and  24  of  chapter  41  of  the  Code  of  1899,  and 
dismissing  her  bill.  The  property  consisted 
principally  of  household  goods,  and  B.  F. 
Beckwith,  constable,  was  proceeding  to  sell 
the  same  under  orders  of  a  Justice  of  the 
peace  In  attachment  proceedings  instituted 
by  three  several  creditors  of  the  plaintiff, 
Samuel  L.  Koonse,  Samuel  Cross,  and  A.  E. 
Beatty.  The  attachments  were  levied  on  the 
9th  day  of  December,  1902,  exemption  claims 
were  delivered  to  the  officer  on  the  13th  day 
of  December,  1902,  Judgments  were  rendered 
and  orders  of  sale  made  on  the  18th  day  of 
December,  1902,  and  on  said  last-named  day 
the  debtor  served  on  the  constable  written 
instruments  demanding  the  release  of  the 
property,  notifying  him  that,  in  case  of  his 
refusal  to  do  so,  she  would  claim  the  dam* 
ages  allowed  by  law  for  detention  thereof. 
By  some  collateral  proceedings  which  need 
not  be  here  detailed,  action  was  delayedi  flo 
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that  the  time  fixed  for  sale  was  the  5th  day 
of  March,  1903,  on  which  day  a  preliminary 
injunction  was  awarded  on  the  plaintiff's  bill 
against  the  Justice,  constable,  and  creditors, 
restraining  the  sale.  Answers  were  filed  by 
the  defendants,  depositions  were  taken  and 
filed,  and  on  the  20th  day  of  August,  1903, 
the  order  complained  of  *  was  made  and 
entered. 

The  defense  relied  upon  mainly  is  the  al- 
leged nonresidence  of  the  plaintiff  at  the 
time  she  presented  her  claim  of  exemption. 
She  had  occupied  as  tenant  a  certain  house 
in  the  city  of  Parkersburg,  from  which,  on 
the  day  on  which  the  actions  were  com- 
menced and  her  property  seized,  she  had  re- 
moved all  her  property  and  effects,  including 
her  wearing  apparel  not  in  actual  use,  to  the 
wharfboat  at  said  city,  and  had  them  con- 
signed to  herself  at  Marietta,  In  the  state  of 
Ohio,  and  had  vacated  the  house  in  which 
she  had  resided.  She  testifies  that  she  stayed 
at  the  De  Witt  hotel,  in  Parkersburg,  on  the 
night  of  the  day  on  which  her  property  was 
sent  to  the  wharfboat  and  levied  upon,  and  lat- 
er went  to  the  residence  of  a  Mrs.  Core,  in  Par- 
kersburg, with  whom  she  staid  for  some  time, 
and  then  went  to  another  place  in  said  city. 
She  denies  that  she  ever  had  any  intention 
of  leaving  the  city,  and  explains  the  ship- 
ment of  her  property  by  saying  she  had  rent- 
ed it  to  certain  persons  in  Marietta.  In  ad- 
dition to  the  fact  of  the  removal  of  plaintiff's 
property  and  the  evidence  of  intent  on  her 
part  to  take  up  her  residence  at  Marietta, 
the  defendants  rely  upon  testimony  showing 
her  presence  at  Marietta  at  a  time  subse- 
quent to  the  presentation  of  her  exemption 
claim,  and  also  an  admission  made  by  her 
in  an  action  which  she  prosecuted  in  a  Jus- 
tice's court  against  the  constable  for  dam- 
ages for  the  detention  of  the  property.  This 
trial  was  had  at  Wllliamstown,  directly  op- 
posite the  city  of  Marietta,  and  a  witness 
testifies  that  she  came  to  Wllliamstown  on 
the  morning  of  the  trial  from  Marietta.  On 
that  occasion  she  testified  that  she  had  no 
legal  residence.  If  it  be  conceded  that  the 
evidence  Justifies  the  finding  by  the  court 
of  a  fixed  intention  on  the  part  of  the  appel- 
lant to  remove  from  Parkersburg  to  Marietta, 
and  of  preparation  by  her  to  do  so,  we  are 
confronted  with  the  question  whether  there 
does  not  yet  remain  to  be  supplied  one  essen- 
tial element  of  change  of  residence,  namely, 
actual  commencement  of  removal,  not  of  the 
property,  but  of  the  person — ^personal  depar- 
ture from  the  old  place  of  residence  in  the 
state  for  the  new  outside  of  it  Burt  v. 
Allen,  48  W.  Va.  154,  35  S.  E.  990,  50  L.  R.  A. 
284, 86  Am.  St  Rep.  29,  decides  that  within 
the  meaning  of  the  attachment  laws  a  per- 
son becomes  a  nonresident  the  moment  he 
begins  the  removal  of  his  person  from  the 
place  of  bis  residence  with  intent  to  acquire 
a  residence  in  another  state,  even  before  he 
gets  outside  the  state.  To  the  same  effect 
are  Moore  y.  Holt,  10  Grat  289,  and  Clark  v. 
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Ward,  12  Grat  440.  According  to  many  au- 
thorities, Bxtch  commencement  of  removal, 
coupled  wltli  an  Intent  to  abandon  the  state, 
falls  short  of  the  requisites  of  nonresidence. 
Shlnn  on  Attach.  §  96,  says  it  Is  necessary 
that  the  defendant  acquire  a  residence  and 
place  of  abode  outside  of  the  state.  Drake 
on  Attach.  $  64,  says  a  mere  purpose  to 
change  residence,  evidenced  by  acts  of  the  re- 
moval of  the  party's  property,  will  not  make 
him  a  nonresident  of  the  state  from  which  he 
purposes  to  depart  until  he  shall  have  be- 
gun at  least  the  removal  of  his  person. 
Wade  on  Attach.  $  78,  accords  with  the 
proposition  last  above  stated.  No  case  has 
been  found  which  propounds  a  doctrine  more 
rigid  and  Illiberal  toward  the  defendant 
Hence  It  may  be  safely  said  that  by  the  great 
weight  of  authority  nothing  short  of  such 
act  of  removal,  accompanied  by  intent  to 
abandon  the  state,  will  render  the  party 
amenable  to  an  attachment  on  the  ground 
of  nonresidence. 

This  proposition  seems  to  be  in  accord  with 
the  general  principles  of  the  law  relating  to 
domicile  and  residence,  enunciated  by  this 
court  in  White  v.  Tennant,  31  W.  Va.  790, 
8  8.  E.  596,  18  Am.  St  Rep.  896,  as  follows: 
"The  original  domicile  continues  until  it  is 
fairly  changed  for  another.  It  is  a  legal 
maxim  that  every  person  must  have  a  domi- 
cile somewhere;  and  he  can  have  but  one  at 
a  time  for  the  same  purpose.  From  this  it 
follows  that  one  cannot  be  lost  or  extin-' 
gulshed  until  another  Is  acquired.  Baird  v. 
Byrne,  3  Wall.  Jr.  1,  Fed.  Cas.  No.  757. 
When  one  domicile  is  definitely  abandoned 
and  a  new  one  selected  and  entered  upon, 
length  of  time  is  not  Important  One  day 
will  be  sufficient,  provided  the  animus  exists. 
Even  when  the  point  of  destination  is  not 
reached,  domicile  may  shift  in  itlnere,  If 
the  abandonment  of  the  old  domicile  and  the 
setting  out  for  the  new  are  plainly  shown. 
Munroe  v.  Douglass,  5  Hadd.  495.  Thus  a 
constructive  residence  seems  to  be  sufficient 
to  give  domicile,  though  an  actual  residence 
may  not  have  begun."  Burt  v.  Allen,  cited, 
further  declares  that  the  elements  of  nonresi- 
dence In  the  law  of  attachment  and  the  ele- 
ments of  nonresidence  within  the  meaning 
of  the  statutes  conferring  a  right  to  exempt 
personal  property  from  forced  sales  are  the 
same.  This  position  seems  to  be  supported  by 
both  principle  and  reason.  Surely  the  law  is 
not  less  favorable  to  the  claimant  of  a  consti- 
tutional right  of  a  character  so  high  that  the 
statutes  providing  for  Its  vindication  are  by 
the  courts  of  almost  all  the  states  liberally  con- 
strued (12  Am.  &  Eng.  Enc.  Law,  75)  than  to 
the  right  of  a  debtor  to  defeat  an  attachment 
In  the  former  case  the  law  impresses  upon 
the  property  a  status,  immunity  from  forced 
sale,  and  withdraws  it  from  the  reach  of  the 
creditor;  In  the  latter,  the  party  is  only  given 
the  benefit  of  a  strict  construction  of  remedial 
statutes,  designed  to  give  the  creditor  a 
means  of  obtaining  from  him  what  he  Is  en- 


titled to  have,  satisfaction  of  his  debt  out  of 
the  property.  In  both  Instances  the  law  la 
liberal  to  the  debtor.  Hence  it  would  seem 
that  In  both  cases  the  same  rules  for  deter- 
mining the  question  of  nonresidence  ought  to 
govern. 

What  evidence  In  the  case  supplies  this 
element  of  personal  removal?  Nobody  tes- 
tifies to  any  departure  by  the  appellant  from 
Parkersburg.  A  witness  states  that  she 
came  from  Marietta  to  Williamstown  to  at- 
tend the  trial  of  an  action  brought  by  her 
against  the  constable,  and  that  on  that  occa- 
sion she  said  she  had  no  legal  residence.  Her 
coming  from  Marietta  Is  in  no  sense  inconsist- 
ent with  the  retention  of  her  residence  In  Par^ 
kersburg  at  the  time,  which  she  establishes  by 
the  testimony  of  herself  and  other  witness- 
es. The  statement  that  she  had  no  legal 
residence  must  be  subject  to  the  rule  that  she 
did  have  a  legal  residence  somewhere;  for, 
having  had  a  residence  in.  this  state.  It  con- 
tinued until  she  acquired  one  elsewhere. 
The  language  in  Burt  v.  Allen,  importing 
that  one  need  not  acquire  a  domicile  or 
residence  in  another  state  In  order  to  render 
him  a  nonresident  of  this  state,  means  that 
there  need  not  be  an  actual  domicile  or  resi- 
dence in  another  state.  There  may  be  a  con- 
structive residence  in  either  state  for  the 
purpose  of  working  out  the  legal  rights  of 
parties.  Appellant  not  having  acquired 
either  an  actual  or  constructive  residence 
elsewhere,  her  residence  In  this  state  must 
be  deemed  to  have  continued.  Our  conclu- 
sion Is  that  the  evidence  wholly  falls  to 
establish  the  element  of  actual  removal  to 
a  place  out  of  the  state,  and  also  the  In- 
ception or  beginning  of  such  removal  within 
it.  On  the  question  of  residence,  the  principle 
of  res  Judicata  is  relied  upon.  In  the  action 
by  the  appellant  against  the  constable,  an 
affidavit  of  her  nonresidence  was  filed  and  a 
demand  made  for  security  for  costs.  This 
motion  was  resisted  and  evidence  was  heard 
upon  It  and  the  justice,  believing  nonresi- 
dence to  have  been  established,  required 
security  to  be  given,  and.  In  default  thereof, 
dismissed  the  action.  This  was  not  a  hear- 
ing on  the  merits,  but  one  upon  a  mere  col- 
lateral motion.  "A  judgment  not  based  upon 
the  merits  Is  not  final  and  conclusive  In  the 
sense  that  a  plea  of  res  Judicata  may  be 
founded  on  it"  21  Am.  Eng.  Enc.  Law, 
266.  A  nonsuit  is  not  res  judicata.  Id.  271. 
The  dismissal  In  equity  for  want  of  juris- 
diction, or  any  cause  precluding  Inquiry  Into 
the  merits,  is  not  res  judicata.    Id.  271. 

But  one  other  proposition  remains  to  be 
disposed  of,  namely  that  the  claim  of  exemp- 
tion Is  insufficient  which  contention  is  based 
upon  two  grounds,  one  of  which  Is  predicated 
upon  the  following  language  In  the  affidavit: 
"That  she  is  entitled  to  have  and  claims  all 
the  above-listed  property  claimed  by  her 
as  husband  and  parent  exempt  from  execu- 
tion or  other  process  In  the  above  cause." 
The  point  made  la  that  she  does  not  specify 
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tbe  character  in  which  she  claims.  To  deteiv 
mine  this  question  it  is  necessary  and  proper 
to  read  tbe  language  aboye  quoted  in  connec- 
tion with  another  part  of  tbe  affidavit,  in 
which  tbe  appellant  says  she  is  a  parent  and 
resident  of  tbe  state.  This  language  estab- 
lished her  character  as  a  female  parent,  and 
is  wholly  inconsistent  with  the  character  of 
husband.  Moreover  the  word  "husband" 
was  used  by  way  of  recital  and  descrip- 
tion of  the  property,  and  its  use  appears  to 
have  been  a  mere  inadvertence.  So  read,  the 
affidavit  plainly  asserts  a  claim  as  parent 
and  resident.  In  this  respect  the  demand  is 
sufficiently  certain  in  a  legal  sense. 

The  other  is  based  upon  the  assertion  that 
at  the  time  the  officer  received  the  lists  and 
claims  of  exemption  he  held  no  execution  or 
other  process  authorizing  a  sale  of  the  proper- 
ty. The  statute  clearly  includes  an  order  of 
attachment  within  the  term  "process."  In 
section  25  of  chapter  41,  attachment  is  specif- 
ically mentioned,  and  provision  made  for  re- 
lease by  the  officer  of  claims  and  demands 
garnished  under  the  order  of  attachment 
While  there  is  no  specific  direction  to  him  as 
to  property  levied  upon  and  taken  Into  his 
possession  under  an  order  of  attachment, 
the  provision  for  the  release  of  claims  and 
demands  suggested  and  garnished  shows  a 
clear  legislative  intent  that  the  officer  shall 
not,  after  the  delivery  to  him  of  the  lists 
specified  in  the  statute  and  the  lapse  of  the 
time  prescribed  for  appraisement,  withhold 
the  possession  of  the  property  taken  under 
process  of  any  kind,  unless  it  be  in  respect 
to  claims  which  are  excepted  from  the  oper- 
ation of  the  exemption  laws. 

Tbe  conclusion  resulting  from  this  exami- 
nation of  the  record  and  authorities  is  that 
the  circuit  court  erred  in  dissolving  the  in- 
junction and  dismissing  the  bill,  and  that  the 
decree  must  be  reversed,  with  costs  in  this 
court  to  the  appellant,  the  bill  reinstated, 
and  a  decree  entered  perpetuating  the  injunc- 
tion and  requiring  the  appellees  to  pay  to  the 
appellant  her  costs  in  the  circuit  court. 
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(Supreme  Court  of  Appeals  of  West  Virginia, 
Oct.  2l,  1905.) 

1.  JXTDGMEITT — NOTICE  OP  MOTION — RETUBir. 

A  notice  of  a  motion  for  judgment  for 
money  due  on  contract,  under  the  provisioDS  of 
section  6  of  chapter  121  of  the  Code  of  1899, 
need  not  be  returned  to  the  clerk's  office  of  the 
court  in  which  the  motion  is  to  be.  made  20 
days  before  the  commencement  of  the  term  at 
which  the  motion  is  to  be  heard. 

2.  Same — Filing. 

Such  notice  must  be  filed  in  such  clerk's 
office  before  the  commencement  of  such  term, 
so  that  it  may  be  docketed  under  the  reouire- 
ment  of  section  1  of  chapter  131  of  said  Code, 
else  the  right  to  have  the  motion  heard  at  such 
term  is  not  acquired ;  but  the  length  of  time  be- 
tween such  filing  and  the  commencement  of  the 
term  is  not  prescribed. 
(Syllabus  by  the  Court) 


Error  from  Circuit  Onirt,  Harrison  County. 

Action  by  John  M.  Knox  against  Vance  L. 
Horner.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Sperry  ft  Sperry,  for  plaintiff  in  error. 
Harvey  W.  Harmer,  for  defendant  in  error. 

POFFENBARGER,  J.  The  circuit  court 
of  Harrison  county  having  quashed  a  notice 
given  by  Jolm  M.  Knox  to  Vance  L.  Horner 
of  a  motion  for  judgment  on  promissory 
notes,  and  dismissed  his  proceeding  on  said 
notice,  which  was  given  under  section  6 
of  chapter  121  of  the  Code  of  1899,  said 
Knox  has  brought  the  case  here  on  a  writ 
of  error. 

The  court  certifies  that  the  notice  was 
served  on  the  defendant,  Horner,  on  the  3d 
day  of  June,  1905,  informing  him  that  the 
motion  for  judgment  would  be  made  on  the 
3d  day  of  July,  1905,  and  was  received  by 
the  clerk  of  the  court  and  filed  in  bis  office 
on  the  6th  day  of  June,  1905,  7  days  before 
tbe  commencement  of  the  term,  and  more 
than  20  days  prior  to  the  date  specified  in 
it  as  the  time  for  moving  the  court  for  judg- 
ment. In  the  opinion  of  the  court  the  pro- 
ceeding was  defective  in  this:  that  the 
notice  had  not  been  filed  In  the  clerk's  office 
20  days  or  more  before  the  first  day  of  the 
term  at  which  tbe  motion  was  to  be  heard. 
The  statute  provides  that  upon  certain  de- 
mands Judgment  may  be  taken  on  motion 
after  30  days'  notice  thereof,  and  the  return 
of  the  notice  to  the  clerk's  office  of  the  court 
20  days  before  the  motion  is  heard.  It  will 
be  observed  that  the  time  fixed  in  this  notice 
for  the  hearing  of  the  motion  was  not  the 
first  day  of  the  term,  but  a  later  day  within 
the  term.  This  seems  not  to  be  regarded  as 
Important;  the  sole  contention  being  that 
the  notice  should  have  been  returned  to  the 
clerk's  office  at  least  20  days  before  the 
first  day  of  the  term  and  docketed  under 
the  provision  made  by  section  1  of  chapter 
181  of  the  Code  of  1899. 

The  basis  of  this  contention  is  found  In  the 
syllabus  of  Hale  v.  Chamberlain,  13  Grat. 
658,  reading  as  follows:  **In  a  proceeding 
under  Code,  p.  640,  c.  167,  §  5,  to  recover 
money  due  upon  contract,  by  notice,  the 
notice  must  be  returned  40  days  before  the 
commencement  of  the  term,  and  put  upon  the 
docket  of  the  court  or  it  cannot  be  tried  at 
that  term."  The  statute  referred  to  in  that 
case  is  exactly  like  section  6  of  chapter  121 
of  our  Code,  except  as  to  the  length  of  time 
required  for  service  of  the  notice  and  re- 
turn thereof  to  the  clerk's  office  before  the 
hearing  of  the  motion.  An  examination  and 
analysis  of  the  opinion  in  that  case  shows 
that  the  defect  in  the  proceeding  was  the  giv- 
ing of  the  notice  after  the  commencement 
of  the  term  at  which  the  motion  was  to  be 
heard,  in  consequence  of  which  the  clerk 
had  had  no  opportunity  to  docket  it  under 
the  first  section  of  chapter  177  of  tbe  Code 
of  Virginia  of  1860,  requiring  the  clerk  to 
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make  out,  before  every  term  of  donrt,  a 
docket  of  the  cases  pending,  and  carried 
with  It  no  worse  consequence  to  the  plain- 
tiff than  inability  to  demand  a  trial  at  the 
term  to  which  the  notice  had  been  given. 
The  court  did  not  quash  the  notice  and 
dismiss  the  action.  This  clearly  appears 
from  the  conclusion  and  judgment  of  the 
court,  stated  by  Allen,  P.,  as  follows: 
"The  court  erred  in  overruling  the  mo- 
tion of  the  defendant  to  remove  the  mo- 
tion* from  the  docket,  as  set  forth  in  the 
first  bill  of  exceptions  taken  by  the  defend- 
ant, and  in  proceeding  to  hear  and  render 
judgment  on  said  motion,  being  founded  on 
a  notice  bearing  date  on  a  day  after  the  com- 
mencement of  the  term  at  which  the  motion 
was  heard  and  judgment  rendered.  The 
judgment  should  be  reversed,  and  the  cause 
remanded,  for  the  notice  to  be  docketed  and 
cause  proceeded  in."  Nowhere  in  the  opinion 
is  it  stated  that  the  notice  should  have  been 
returned  to  the  clerk's  office  40  days  before 
the  commencement  of  the  term,  and  no  lan- 
guage importing  this  to  have  been  the  view 
entertained  by  the  court  is  to  be  found  In 
the  opinion.  The  explanation  of  this  con- 
tradiction, apparent  on  the  face  of  that  re- 
port, lies  in  the  fact  that  the  syllabi  in  the 
cases  then  decided  were  not  prepared  by  the 
court  or  the  judges,  but  by  a  reporter  ap- 
pointed by  the  court  for  the  purpose  of  pre- 
paring the  manuscript  reports  of  the  de- 
cisions for  publication.  Code  Va.  1860,  c. 
166,  S  1.  The  reporter  simply  misapprehend- 
ed the  ground,  character,  and  scope  of  the 
decision,  and  by  bis  erro^eoa8  statement 
in  the  syllabus  made  the  court  appear  to 
have  decided  what  it  did  not  decide.  In 
Hanks  v.  Lyons,  02  Va.  82,  22  S.  B.  813, 
Riley,  J.,  reviews  the  case  of  Hale  v.  Cham- 
berlain and  reaches  the  conclusion  above  set 
forth  as  to  what  the  court  actually  decided. 
He  says:  "The  notice  was  not  only  not  re- 
turned before  the  term,  but  was  not  even 
served  until  after  the  term  began.  It  could 
not,  therefore,  be  put  on  the  docket  at  that 
term,  and  the  court  necessarily  held  that  it 
could  not  be  heard  at  that  term." 

As  the  notice,  in  respect  to  the  time  in- 
tervening between  the  service  thereof  and 
the  hearing  of  the  motion  and  between  the 
retium  thereof  to  the  clerk's  office  and  the 
hearing  of  the  motion,  complies  literally 
with  the  statute,  nothing  more  should  be 
required  unless  some  good  reason  is  shown 
therefor.  No  precedent  for  requiring  more 
is  found  in  Hale  v.  Chamberlain,  and  nothing 
is  urged  in  the  brief,  except  that  the  case 
must  be  matured  for  hearing  before  the 
commencement  of  the  term;  and  this  is 
based  upon  certain  language  used  in  the 
opinion  in  Hale  v.  Chamberlain  and  in  Hig- 
glnbotham  v.  Hazelden,  3  W.  Va.  266,  which 
must  be  read  in  the  light  of  what  was  actu- 
ally decided  in  those  cases.  What  is  said 
in  the  latter  case  emanated  from  the  formei> 
and  what  is  decided  there  is  simply  that 
the  case  was  not  in  a  condition  to  be  docket- 


ed for  hearing  at  the  term,  because  the 
order  of  publication  was  completed,  not  be- 
fore the  conunencement  of  the  term,  but 
on  the  first  day  of  the  term,  a  fact  which 
put  the  case  in  the  class  of  Hale  v.  Cham- 
berlain. Unless  some  good  reason  for 
the  inability  of  the  clerk  to  docket  the 
notice  which  was  returned  to  his  office  seven 
days  before  the  beginning  of  the  term  can  be 
shown,  the  action  of  the  court  must  be  held 
to  have  been  erroneous.  We  are  unable  to 
find  such  reason  in  the  brief  of  counsel,  and 
also  to  perceive  any.  Section  1  of  chapter 
131  requires  a  docket  to  be  made  out  before 
every  term  of  court,  Including  all  pending 
cases.  As  this  notice  had  been  filed  in  the 
clerk's  office  7  days  before  the  commence- 
ment of  the  term,  It  could  have  been  docket- 
ed Just  as  well  as  if  it  had  been  returned  20 
days  before  the  term.  The  statute  is  plain 
and  certain  in  its  terms,  and  needs  no  con- 
struction beyond  what  is  necessary  to  make 
it  operate  in  harmony  with  other  parts  of 
the  law.  Its  purpose  is  to  provide  a  simple, 
informal,  expeditious  mode  of  recovering 
money  due  on  contract,  under  which  such 
a  case  may  be  matured  for  trial  without 
professional  aid,  and  its  efficacy  will  be  great- 
ly impaired,  if  not  wholly  destroyed,  and 
the  legislative  will  defeated,  if  the  courts 
ingraft  upon  it  latent  technical  rules  and 
requirements.  As  to  its  character,  see  Board 
V.  Parsons,  22  W.  Va.  308;  White  v.  Syden- 
stricker,  6  W.  Va.  46;  4  Min.  Inst  (pt  2) 
1091.  As  already  intimated,  such  a  defect 
in  the  •  proceeding  as  is  charged  would  not 
call  for  the  quashing  of  a  notice  and  dis- 
mfssal  of  the  proceeding.'  It  would  only 
prevent  the  docketing  of  the  case  for,  and 
trial  thereof  at,  the  term  specified  in  the 
notice. 

For  the  reasons  given,  the  Judgment  will  be 
reversed,  and  the  case  remanded  to  the  cir- 
cuit court  for  further  proceedings  therein 
according  to  law. 

(718.  C  S62) 
EARLB  T.  OWINGS  et  aL 

(Supreme  Court  of  South  Carolina.    Oct  7» 
1905.) 

1.  BviDENCB— Parol— Written   Instrument. 

Parol  evidence  which  does  not  contradict 
or  varv  a  written  instrument  is  admissible  to 
show  the  object  of  its  execution  and  to  show  a 
contemporaneous  independent  agreement. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  $  2048.] 

2.  Trust— Evidence. 

Evidence  held  to  sustain  a  finding  of  a  con- 
tract to  convey  land  in  trust,  to  be  conveyed  by 
the  trustee  to  others  on  payment  by  each  of  his 
share  of  a  mortgage  given  to  secure  the  whole 
payment 

3.  Usury— What  Constitutes. 

A  note  payable  "with  interest  thereon  at 
the  rate  of  10  per  cent,  annually  from  this  date*' 
draws  interest  only  at  10  per  cent  until  due, 
and  at  7  per  cent  after  due^  and  the  collectios 
of  interest  of  10  per  cent  after  maturity  is 
usury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent  Dig.  BUls  and  Notes,  |  281.] 
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Where  a  trustee  borrows  monej  on  behalf 
of  himself  and  his  beneficiaries,  he  may  plead 
nsury  as  a  defense  for  the  benefit  of  himself  and 
the  beneficiaries. 

5.  Same— CouHTEBCLAiM— Limitations. 

A  counterclaim  for  usur^  runs  with  the 
.contract,  and  is  not  barred  within  three  years, 
under  Code  Civ.  Proc.  1902,  S  113. 

[EJd.  Note. — For  cases  in  point,  see  toL  47, 
Cent.  Dig.  Usury,  SS  237,  267,  268.] 

6.  Same— Pin AI.TT— What  Statutk  Qovebns. 

Under  the  act  of  1898  (22  St.  at  Large,  p. 
749)  relating  to  usury,  providing  that  it  shall 
not  apply  to  contracts  made  before  it  goes  into 
effect,  the  penalty  attached  to  the  collection  of 
usury  by  the  act  of  1882  (18  St.  at  Large,  p. 
35)  applies  to  a  contract  executed  before  the 
passage  of  the  act  of  1898. 

[Ed.  Note. — For  cases  in  point,  see  voL  47, 
<3ent.  Dig.  Usury,  §  la] 

7.  Same— Costs. 

Under  the  usury  statute,  providing  that  a 
plaintiff  can  only  recover  for  the  balance  due  of 
the  principal  sum,  without  interest  or  costs, 
as  defendant  cannot,  under  the  statute,  be  lia- 
ble therefor,  equity  may  make  the  plaintiff  liable 
as  the  mover  of  the  litigation. 

[Ed.  Note—For  cases  in  point,  see  vol.  13, 
Cent.   Di|.   (Dosts,   |   81;   vol.  47,   Cent.   Dig. 

Appeal  from  Common  Pleas  Circnit  Court 
of  Greenville  County;  Townsend,  Judge. 

Action  by  J.  EL  Barle  against  Samuel 
Owings  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals    Modified. 

Heyward,  Dean  ft  Earle,  for  appellant 
Adam  C.  Welbom,  for  respondent  Owings. 

JONES,  J.  On  December  8,  1885,  plaintifT 
executed  a  deed  conveying  50  acres  of  land 
in  Greenville  county,  S.  C,  to  the  defendant 
Samuel  Owings.  On  the  same  day  defend- 
ant Owings  executed  to  plaintiff  a  mort- 
gage to  secure  the  balance  of  purchase  money 
for  said  land,  represented  by  10  promissory 
notes  given  by  Owings  to  plaintiff.  This 
action  was  to  foreclose  said  mortgage  for 
the  balance  claimed  to  be  due  upon  the  last 
6  of  said  notes.  The  defendants  answered 
separately,  each  alleging  that  on  December 

8.  1885,  plaintiff  divided  50  acres  of  his 
land  into  five  lots,  and  sold  said  lots  to 
Samuel  Owings,  Jacob  Harris,  Wilson  Easley, 
and  James  Harris,  and  by  agreement  of 
all  the  parties  the  deed  to  the  whole  50 
acres  was  made  to  Samuel  Owings,  for  the 
benefit  of  himself  and  all  the  other  pur- 
chasers, and  Owings  mortgaged  the  same  to 
the  plaintiff  to  secure  the  balance  of  the 
purchase  money,  for  the  benefit  of  himself 
and  the  other  purchasers,  and  alleging,  fur^ 
ther,  that  it  was  agreed  by  all  the  parties 
that,  as  each  defendant  purchaser  paid  plain- 
tiff for  his  or  her  lot,  Owings  was  to  ex- 
ecute a  deed  for  the  same  to  the  purchaser, 
and  the  mortgage  should  be  released  thereon 
by  the  plaintiff. 

1.  The  circuit  court  considered  parol  testi- 
mony, taken  by  the  master  subject  to  objec- 
tion, which  was  offered  to  show  this  defense 
of  defendants,  and  the  first  question  pre> 


sented  is  whether  such  evidence  Is  admis- 
sible, as  violating  the  rule  excluding  parol 
testimony  tending  to  contradict  or  vary  a 
written  instrument  We  think  the  testimony 
admissible.  The  testimony  showing  why  the 
deed  was  executed  to  Owings,  instead  of 
to  each  defendant  separately,  and  why  the 
mortgage  was  executed  by  defendant  Owings 
on  the  whole  land,  falls  within  the  rule 
which  permits  parol  testimony  to  show  the 
object  or  purposes  with  which  the  parties 
executed  the  instruments,  ^osea  v.  Hatfield, 
27  S.  C.  324,  3  S.  E.  538;  Brick  v.  Brick, 
98  U.  S.  514,  25  L.  Ed.  256;  1  Elliott  on  Evi- 
dence, S  584.  The  testimony  that  plaintiff 
agreed  to  release  the  mortgage  on  each 
separate  lot  as  the  purchase  money  therefor 
was  paid  by  said  purchasers,  falls  within 
the  rule  that  when  the  written  evidence  of 
the  contract  does  not  contain  all  the  terms 
of  the  transaction  between  the  parties,  parol 
evidence,  which  does  not  really  contradict  or 
vary  the  writing,  is  admissible  for  the  pur- 
pose of  showing  a  contemporaneous,  collat- 
eral, and  independent  agreement  Chemical 
Co.  V.  Moore,  61  S.  C.  166,  39  S.  E.  346; 
Ashe  T.  Raihroad  Co.,  65  S.  a  138,  43  &  E. 
393. 

2.  The  next  question  is  whether  the  cir- 
cuit court  erred  in  affirming  the  master  in 
the  conclusion  that  the  testimony  esjtabllshed 
the  above  agreement  as  contended  for  by 
the  defendants.  After  a  careful  review  of 
the  evidence,  we  cannot  say  that  the  con- 
clusion of  the  circuit  court  is  against  the 
pr^x)nderance  of  the  sama 

8.  The  next  question  involves  a  proper 
construction  of  the  notes  in  question,  as 
to  whether  they  bear  10  per  cent  interest 
after  maturity.  A  copy  of  one  of  the  notes 
will  suffice,  and  it  is  as  follows:  *'|120. 
By  the  third  day  of  December,  1895,  I  prom- 
ise to  pay  James  E.  Earle  or  bearer  one 
hundred  and  twenty  dollars,  with  interest 
thereon  at  the  rate  of  ten  (10)  per  cent 
annually   from   this  date.    This   third   day 

Of    December,     1885,    Samuel    X    Owings. 

mark 
Test:  H.  P.  Johnson."  There  is  nothing  in 
the  terms  of  the  note  to  suggest  that  interest 
after  maturity  is  to  be  10  per  cent  On 
the  contrary,  the  plain  contract  is  to  pay 
interest  annually  at  that  rate  up  to  maturity. 
The  term  "annually"  may  have  full  effect 
between  the  making  and  maturity  of  the 
note.  After  maturity  the  law  fixes  the  in- 
terest at  7  per  cent  Ehrhardt  ▼•  Yarn, 
51  S.  O.  550,  29  S.  E.  225. 

4.  We  inquire  next  whether  the  plea  of 
usury  is  available  to  the  defendant  Ow- 
ings. He  was  allowed  by  the  master  to 
amend  his  answer  so  as  to  plead  usury 
in  behalf  of  himself  and  his  codefendants. 
and  set  up  a  counterclaim  under  the  usury 
statute.  It  is  excepted  that  Owings  could 
not  avail  himself  of  such  plea.  The  con- 
tract  as  shown,   was  made  with   Owings 
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for  the  benefit  of  himself  and  others.  He 
was,  therefore^  a  borrower  or  debtor,  In 
the  sense  of  the  statute,  notwithstanding 
his  relation  as  trustee  for  others.  The  ex- 
ception, therefore,  cannot  be  sustained. 

5.  Is  the  counterclaim  for  usury  barred 
by  the  statute  of  limitations — ^three  years — 
as  for  a  penalty  or  forfeiture?  The  circuit 
court  held  that  the  statute  of  limitations 
has  no  application,  and  this  ruling  Is  sup- 
ported by  the  cases  of  Mortgage  Co.  ▼. 
6111am,  49  S.  O.  359,  26  S.  E.  990;  Allen 
V.  Petty,  58  S.  C.  240,  36  S.  E.  586.  Section 
113,  Code  Civ.  Proc.  1902,  provides  a  three- 
year  limitation  for  "an  action  upon  a  stat- 
ute for  a  penalty  or  forfeiture,  where  the 
action  Is  given  to  the  party  aggrieved  or 
to  such  party  and  the  state,  except  where  the 
statute  Imposing  it,  prescribes  a  different 
limitation."  The  statute  Imposing  the  penal- 
ty does  not  expressly  provide  a  different 
limitation,  but  the  plain  Implication  Is  that 
the  counterclaim  Is  available,  and  is  effective, 
as  long  as  the  right  of  action  exists  on  the 
principal  sum.  It  is  not  without  force  or 
plausibility  to  suggest  that  the  counterclaim 
Is  but  a  cross-action,  and.  If  a  direct  action 
for  the  penalty  could  be  barred  In  three 
years,  the  defense  of  counterclaim  could 
also  be  barred  In  that  time.  But  the  design 
of  the  statute  was  to  prevent  usury  by  giving 
the  debtor  these  two  distinct  remedies,  and 
to  hold  otherwise  than  was  held  in  the  cases 
cited  above  would  put  it  In  the  power  of  a 
creditor,  who  has  violated  the  usury  law, 
to  deprive  a  debtor  of  the  remedy  Intend- 
ed to  prevent  usury,  by  merely  postponing 
hlB  action  for  the  principal  sum. 

6.  The  next  question  which  arises  Is  wheth- 
er the  plaintiff  actually  received  usurious  In- 
terest, and.  If  so,  how  much.  The  case  of 
Ehrhardt  v.  Yam,  51  S.  O.  550,  29  S.  E.  225, 
shows  that  though  the  contract  on  Its  face 
Is  not  usurious,  yet  that  subsequently  char- 
ging and  receiving  Interest  thereon  at  a  great* 
er  rate  than  allowed  by  law  Is  usury.  Inas- 
much as  the  notes  In  question  bear  only  7  per 
cent  after  maturity,  and  the  plaintiff  himself 
testified  that  he  charged  and  collected  Inter- 
est at  10  per  cent  up  to  February  1,  1901,  It 
Is  clear  that  the  circuit  court  was  right  In 
holding  that  usury  had  been  collected.  This 
was  not  a  mere  mistake  in  calculation,  and 
consequent  collection  of  excessive  interest 
against  the  intent  of  the  parties,  such  as  In 
Rushton  V.  Woodham,  68  S.  C.  110,  46  S.  E. 
943,  exonerated  from  the  charge  of  usury. 
The  most  favorable  view  that  might  be  taken 
of  plaintiff's  conduct  Is  that  he  honestly  be- 
lieved he  had  a  right  to  collect  10  per 
cent  Interest  after  maturity  under  the  terms 
of  the  note,  but  such  belief  or  mistake  of 
law  cannot  exempt  him  from  the  penalty  of 
usury.  Mitchell  v.  Bailey,  67  S.  C.  345,  35 
S.E.  581. 

7.  With  respect  to  the  amount  of  usury 
and  the  consequent  penalty  as  a  counterclaim, 
we  think  the  circuit  court  was  in  error*    The 


rule  adopted  by  the  master,  which  was  aflbrm- 
ed  by  the  circuit  court,  was  that  the  counter- 
claim should  be  "made  up  of  double  the 
amount  of  unlawful  and  usurious  interest 
charged  and  received  by  the  plaintiff  under 
the  act  of  1882  (18  St  at  Large,  p.  35),  and 
double  the  total  amount  received  In  respect 
of  interest  since  the  act  of  1898  (22  St  at 
Large,  p.  749)."  Under  this  rule  the  circuit 
court  held  that  $210.75  unlawful  Interest  bad 
been  received,  and  allowed  a  coimterclaim 
for  double  that  sum,  or  $421.50,  thereby  ap- 
plying the  penalty  of  the  act  of  1882  up  to  the 
time  the  act  of  1898  went  into  operation,  and 
then  applying  the  penalty  of  the  act  of  1898, 
because  of  the  receipt  of  unlawful  interest 
after  that  date.  We  think  the  act  of  1898  has 
no  application  to  this  case,  because  it  Is  ex- 
pressly provided  in  that  act  that  it  shall 
"not  apply  to  contracts  made  before  it  goes 
into  effect"  Because  of  this  provision  the 
rule  stated  In  Hardin  v.  Trimmier,  27  S.  C. 
110,  3  S.  E.  46,  cannot  apply.  It  cannot  be 
said  that  payments  of  interest  after  March  2, 
1898,  were  upon  contracts  then  made  sepa- 
rate and  distinct  from  the  contracts  sued  on, 
as  there  Is  no  evidence  whatever  to  that 
effect  On  the  contrary,  the  testimony  Is 
that  the  Interest  was  charged  and  received 
upon  the  notes  in  suit  It  must  follow  that 
the  penalty  provided  in  the  act  of  1882  applies 
in  this  case.  Under  our  view  the  amount  of 
excessive  Interest  received  was  $105.54,  and 
therefore  a  counterclaim  should  have  been 
allowed  for  only  double  that  sum,  or  $211.08. 
Deducting  this  sum  from  the  principal  sum 
claimed,  $515,  leaves  $303.92,  for  which  plaln- 
.  tiff  is  entitled  to  Judgment,  without  costs,  in 
the  circuit  court 

It  appears  that,  of  the  50-acre  tract,  lot 
No.  1  was  sold  to  Wilson  Easley,  to  whose 
rights  defendant  Ella  Easley  has  succeeded, 
and  that  Ella  Easley  has  paid  the  amount 
agreed  to  be  paid  therefor;  that  lot  No.  2  was 
sold  to  Jacob  Harris,  and  that  Yancy  Carter 
has  acquired  his  rights,  but  has  not  fully 
paid  the  amount  due  thereon ;  that  lots  Nos. 
3  and  4  were  sold  to  Samuel  Owlngs  and  have 
been  paid  for;  that  lot  No.  5  was  sold  to 
James  Harris,  and  defendant  Lucy  Harris 
has  acquired  his  right  therein,  but  has  not 
fully  paid  for  the  same.  The  circuit  court 
in  accordance  with  the  recommendation  of 
the  master,  held  that  only  lot  Na  2,  claimed 
by  Yancy  Carter,  and  lot  No.  5,  claimed  by 
Lucy  Harris,  should  be  sold  for  the  payment 
of  the  balance  due.  And  this  is  approved  as 
equitable.  Inasmuch  as  defendant  Ella  Easley 
has  paid  for  her  lot  and  received  a  deed  th^e- 
for  from  Samuel  Owings,  and  Samuel  Owlngs 
has  paid  for  his  lot  which,  under  the  agree- 
ment, entitled  them  to  have  the  mortgage 
released  as  to  their  said  lots.  With  respect 
to  the  proportions  due  on  lots  of  Yancy  Car- 
ter and  Lucy  Harris,  we  are  bound  to  be 
governed  by  the  proportions  fixed  by  the 
master,  to  which  no  objection  was  made  In 
the  circuit  court  and  which  the  circuit  court 
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adopted  as  correct  The  circuit  court,  allow 
iDg  a  coonterclaim  of  $421.50,  found  the  bal- 
ance due  to  be  $93.50,  and  that  the  lot  of 
Yancy  Carter  should  be  liable  for  $80.57 
thereof,  and  the  lot  of  Lucy  Harris  for  $12.93. 
Under  this  proportion  the  lot  of  Taney  Car- 
ter should  be  liable  for  $261.89,  and  the  lot 
of  Lucy  Harris  for  $42.03,  of  the  amount  held 
to  be  due  by  this  court. 

8.  With  respect  to  the  matter  of  costs  in 
the  circuit  court,  the  master  recommended 
that  plaintiff  "pay  all  the  costs  of  this  ac- 
tlon,**  and  this  was  approved  by  the  circuit 
court,  to  which  exception  has  been  taken. 
Under  the  usury  statute  plaintiff  can  only 
recover  for  the  balance  due  of  the  principal 
sum,  without  interest  or  costs.  No  costs  can 
therefore  be  taxed  in  favor  of  plaintiff.  But 
the  costs  should  be  paid  by  some  one;  and, 
as  the  defendant  cannot  under  the  statute 
be  liable  therefor,  it  is  competent  for  a  court 
of  equity  to  make  the  plaintiff  liable  as  the 
mover  of  litigation.  The  order  as  to  the 
costs,  as  we  construe  it,  does  not  justify  any 
taxation  of  costs  in  favor  of  defendants  or 
their  counsel  against  the  plaintiff,  but  makes 
the  plaintiff  liable  for  all  the  costs  which, 
but  for  the  usury  statute,  would  ordinarily 
have  been  taxed,  under  the  decree,  in  his 
favor. 

The  judgment  of  the  circuit  court  is  there- 
fore modified,  so  as  to  conform  to  the  views 
above  announced. 
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WAI/TEIR  PRATT  ft  CO.  v.  FRASIBR  ft  CO. 

(Supreme  Court  of   South   Carolina.    Oct  7, 
1905.) 

1.  BviDEWCB — Parol — WarrrEN  Cozttbaot. 

Where  a  written  contract  of  sale  is  silent 
as  to  the  time  of  delivery,  parol  evidence  of  the 
circumstances  of  the  sale  is  admissible  to  deter- 
mine what  is  a  reasonable  time. 

[Ed.  Note.— For  cases  in  point,  see  voL  20, 
Cent  Dig.  £}vidence,  S  1887.] 

2.  Appeal — HABifLESS  EjBbob. 

Where  the  delivery  of  goods  to  a  certain 
railroad  at  Iowa  City  was  in  issue,  it  was  harm- 
less error  for  the  court  to  state  that  they  were 
to  be  delivered  to  the  railroad  "in  Chicago"; 
there  being  no  dispute  as  to  the  place  of  deliv- 
ery, and  that  being  the  seller's  address. 

3.  Sale — Entibe    Contract — ^Pebfobmance. 

Where  a  contract  of  sale  was  entire,  fail- 
are  of  the  seller  to  ship  an  essential  article 
authorizes  the  buyer  to  refuse  to  accept  the  part 
shipped. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent  Dig.  Sales,  §  387.] 

4.  Same. 

Where  plaintiffs  sold  to  defendants  an  as- 
sortment of  toilet  articles  and  a  counter  show- 
case, the  contract  was  an  entire  one,  and  a  fail- 
ure to  deliver  the  showcase  excused  defendants 
in  accepting  the  goods. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  §  387.] 

Appeal  from  Common  Pleas  Circuit  Court 

of  Abbeville  County ;  J.  E.  McDonald,  Judge. 

Action   by    Walter  Pratt  ft   Co.   against 


Frasler  ft  Ca    Judgment  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

J.  Fraser  Lyon,  for  appellant  Wm.  N. 
Qraydon,  for  respondents. 

JONES,  J.  Of  the  16  exceptions  by  plain- 
tiffs to  the  Judgment  in  favor  of  defendants 
in  the  above  entitled  case,  the  first  6  relate 
to  rulings  on  the  admissibility  of  testimony, 
the  next  8  relate  to  the  charge  and  the  re- 
fusals to  charge  the  jury,  and  the  last  2  re- 
late to  the  refusal  to  grant  a  new  trial ;  but 
all  the  exceptions  except  the  eighth,  twelfth, 
thirteenth,  and  fourteenth,  really  depend 
upon  one  proposition — ^whether  the  court 
committed  error  in  allowing  certain  testi- 
mony as  to  the  object  or  purpose  of  the 
purchase  of  goods  in  question  by  defendants, 
and  as  to  the  time  in  which  said  goods  were 
to  be  delivered  to  the  Chicago,  Eock  Island  ft 
Pacific  Railway  Company,  upon  the  ground 
that  such  testimony  tended  to  vary  or  con- 
tradict a  written  contract  between  the  parties. 
If  the  testimony  was  properly  admitted,  it 
was  not  error  to  charge  the  Jury  in  accord- 
ance with  that  ruling,  and  to  refuse  to  charge 
propositions  in  confiict  therewith,  and  in 
declining  to  grant  the  motion  for  a  new  trial 
based  upon  the  incorrectness  of  such  ruling. 
We  therefore  will  direct  attention  to  this 
controlling  question. 

1.  The  plaintiffs  brought  this  action  against 
defendants  for  certain  goods,  sold  and  de- 
livered to  defendants  at  their  request,  con- 
sisting of  an  assortment  of  toilet  articles,  per- 
fumery, drugs,  and  merchandise,  counter 
showcase,  and  sundry  advertising  matter, 
amounting  to  $133.38.  In  support  of  their 
case,  plaintiffs  offered  a  written  contract 
and  order  for  said  goods,  signed  by  the 
parties,  dated  October  30,  1002,  which,  among 
other  things^  contained  these  provisions: 
"We  deliver  all  goods  to  purchasers  by  de- 
livering them  to  the  transportation  company 
herein  specified  [the  Chicago,  Rock  Island  ft 
Pacific  Railway].  ♦  ♦  •  We  have  no 
agreement  or  understanding  with  salesmen, 
except  as  printed  or  written  on  this  order. 
•  ♦  •  Time  is  the  essence  of  the  agree- 
ment Separate  verbal  or  written  agreements 
with  salesmen  are  not  binding  upon  Walter 
Pratt  ft  Co.  All  conditions  of  sale  must  be 
shown  on  the  order."  The  order  was  silent 
as  to  the  time  of  shipment ;  the  language  be- 
ing :  "Please  ship  us,  care  of  Chicago,  Rock 
Island  ft  Pacific  Railway,  the  assortment  of 
goods  listed  above,"  etc  The  testimony  on 
behalf  of  the  plaintiffs  was  to  the  effect  that 
the  order  was  for  one  of  plaintiffs*  regular 
$133.38  assortments  of  perfumery  and  toilet 
preparations,  with  a  floor  counter  showcase, 
instead  of  the  regulation  revolving  showcase 
with  Iron  pedestal ;  that  the  order  was  com- 
municated by  wire  on  November  1,  1902 ;  and 
that  on  same  day  plaintiffs  delivered  to  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, at  Iowa  City,  Iowa,  three  packages 
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consigned  to  defendants  at  Mt  Garmel,  Abbe- 
ville county,  S.  G. — one  package  containing 
the  perfumery  and  toilet  preparations,  and 
the  showcase  in  two  packages,  one  contain- 
ing the  glass  showcase  and  the  other  the 
counter  base  for  same;  and  the  advertising 
matter  called  for  in  the  order  was  shipped  by 
exjpress  on  November  11, 1902,  and  the  drafts 
for  sterling  silver  thimbles  were  mailed  to 
list  of  names  famished  by  defendants  on 
November  17,  1902,  tn  accordance  with  the 
contract  between  the  parties.  The  defend- 
ant ofiTered  parol  testimony  for  the  purpose 
of  sustaining  the  following  defense  set  up 
in  the  answer :  "That  said  goods  were  order- 
ed on  or  about  the  30th  day  of  October,  1902, 
and  were  to  be  shipped  immediately,  but  the 
plaintiffs  failed  to  ship  said  goods  when  they 
agreed  to  ship  them,  and  when  the  goods 
came  they  were  not  as  represented ;  no  com- 
plete showcase  being  sent  in  which  to  dis- 
play said  goods.  That  the  object  of  these  de- 
fendants in  ordering  said  goods  was  to  have 
them  for  holiday  trade^  and  the  defendants, 
having  failed  to  receive  a  proper  showcase  in 
which  to  display  said  goods,  notifled  plain- 
tiffs of  the  defect,  and  they  promised  to 
remedy  the  same,  but  failed  to  do  so  until  too 
late  to  make  any  sale  of  said  goods  for  the 
holidays,  and  these  defendants  declined  to 
receive  said  goods  from  the  railroad  company, 
and  notified  plaintiffs  that  they  were  in  the 
depot,  subject  to  the  orders  of  the  plaintiffs." 
The  defendants  were,  over  the  objection  of 
plaintiffs,  permitted  to  testify  to  the  effect 
that  no  such  showcase  as  ordered  reached 
Mt  Carmel ;  that  the  goods  were  to  be  ship- 
ped in  time  for  the  holiday  trade,  and  were 
not  so  shipped ;  that  upon  examination  of  the 
shipment  which  reached  Mt  Carmel  there 
was  no  base  to  the  showcase,  which  they 
promised  to  send  by  the  1st  of  November; 
that  the  goods  could  not  be  displayed  for 
the  holiday  trade  in  the  condition  in  which 
they  were  received  (referring  to  the  absence 
of  the  counter  base  to  the  showcase);  that 
the  purpose  for  which  the  goods  were  to  be 
shipped  was  for  the  holiday — Christmas — 
trade. 

The  testimony  was  admitted  on  the 
grounds,  first  because  the  contract  was  silent 
as  to  the  time  of  delivery  of  the  goods ;  and, 
Becond,  the  testimony  was  responsive  to  the 
allegations  of  the  answer.  We  think  the  tes- 
timony was  admissible  for  the  purpose  of 
showing  that  the  complete  showcase  was 
aot  delivered  to  the  railroad  company  for 
transportation  within  a  reasonable  time  after 
the  contract  was  made.  If  nothing  is  said 
in  a  written  contract  of  sale  as  to  the  time 
of  delivery,  parol  evidence  of  the  facts  and 
circumstances  attending  the  sale  is  admis- 
sible in  order  to  determine  what  is  a  rea- 
sonable time.  2  Benjamin  on  Sales,  |  1023. 
The  testimony  related  to  the  facts  and  cir- 
cumstances of  the  sale,  so  as  to  enable  the 
jury  to  say  whether  the  goods  were  delivered 
to  the  railroad  company  for  transportation 


within  a  reasonable  time,  and  was  also.  In 
part  intended  to  show  that  the  counter  base 
for  the  showcase  was  not  delivered  to  the 
railroad  company  within  a  reasonable  time. 
There  was  no  doubt  that  the  plaintiffs  de- 
livered what  they  supposed  were  the  gooda 
as  ordered  on  November  1,  1902 ;  but  on  the 
other  hand,  the  testimony  on  the  part  of  de- 
fendants was  that  while  three  packages 
reached  Mt  Carmel  consigned  to  defendants, 
as  a  matter  of  fact  no  counter  base  for  the 
glass  showcase  was  among  the  packages, 
and  two  of  the  packages  contained  glass  tops 
of  showcases.  If  this  was  true,  there  was 
room  for  an  inference  that  plaintiffs  in  ship- 
ping the  goods,  probably  kept  in  stodc  in 
regulation  packages  ready  for  prompt  ship- 
ment made  a  mistake  in  shipping  two  top 
cases,  instead  of  one  top  case  and  one  counter 
base.  The  evidence  was  that  defendants, 
finding  no  base  for  the  case  in  the  shipment 
as  it  arrived  at  Mt  Carmel,  notified  plain- 
tiffs of  same,  and  after  some  correspondence 
the  base  was  shipped  by  express,  arriving 
Christmas  £3ve,  and  that  defendants  declin- 
ed to  receive  the  goods  because  they  could 
not  display  them  without  the  complete  show- 
case, and  that  no  such  case  was  shipped  in 
time  for  the  Christmas  trada  In  the  case  of 
Buist  Co.  V.  Lancaster  Mercantile  Co.,  68 
S.  C.  623,  47  S.  E.  978,  the  court  held. that 
where  an  order  for  goods  is  silent  as  to 
freight,  parol  evidence  is  admissible  to  show 
the  agreement  of  parties  as  to  payment  of 
freight  In  that  case  the  evidence  was  to  the 
effect  that  plaintiffs  agreed  to  deliver  the 
goods  at  Lancaster,  S.  C,  at  prices  named. 
In  the  present  case  the  testimony  merely 
goes  to  show  the  time  of  delivery,  as  to  which 
the  written  contract  was  silent  and  is  well 
within  the  principle  of  the  case  cited. 

2.  We  notice  briefiy  an  additional  point 
in  the  eighth  exception.  It  is  complained 
that  the  court  ^rred  in  charging  the  jury: 
"The  contract  so  provides  that  a  showcase 
was  to  be  furnished  in  which  to  display  the 
goods,  and  Pratt  &  Co.  bound  themselves  to 
deliver  to  the  railroad  company  a  showcase 
in  which  to  display  the  goods;  and  if  they 
failed  to  famish  the  showcase,  then,  upon 
the  arrival  of  the  goods  at  Mt  Carmel,  the 
defendants  were  not  bound  to  receive  them. 
If  you  find  that  the  plaintiffs  failed  to  deliver 
the  goods  to  the  railroad  in  Chicago,  then, 
on  their  arrival  at  Mt  Carmel,  the  defend- 
ants would  not  be  bound  to  receive  them, 
if  Pratt  ft  Co.  had  not  fulfilled  their  con- 
tract" It  is  objected,  first  to  this  charge 
tiiat  there  is  no  provision  in  the  contract  that 
the  goods  were  to  be  delivered  In  Chicago. 
We  cannot  regard  this  as  prejudicial  error. 
It  is  true  the  goods  were  shipped  from  Iowa 
City,  Iowa;  but  the  court  for  the  moment 
was  doubtless  under  the  impression  that  the 
goods  were  shipped  from  Chicago,  as  that 
was  plaintiffs'  address  and  place  of  business, 
as  shown  by  letter  heads  and  letters  in  evi- 
dence.   There  was  no  dispute  aa  to  whether 
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the  goods  were  shipped  from  the  proper 
place ;  but  the  dispute  was  as  to  whether  the 
goods  were  delivered  to  the  designated  rail- 
road within  a  reasonable  time,  as  contem- 
plated by  the  parties.  Such  a  harmless  In- 
advertence should  constitute  no  ground  for 
reversal 

3.  In  objection  to  said  charge,  It  Is  further 
contended  that  defendants  were  bound  to 
accept  and  pay  for  as  many  of  the  goods  as 
were  shipped  In  accordance  with  the  contract, 
and  that  they  could  not  reject  the  entire  ship- 
ment, even  If  the  showcase  was  Incomplete 
or  missing.  In  the  twelfth,  thirteenth,  and 
fourteenth  exceptions  the  same  objection  Is 
urged  against  other  portions  of  the  charge. 
In  connection  with  said  charge,  the  court 
further  charged  the  Jury  "that  If  the  Jury 
find  from  the  testimony  that  the  goods 
shipped  did  not  contain  a  showcase  In  which 
to  display  the  goods,  and  that  a  showcase 
was  essential  for  the  proper  display  of  said 
goods,  then  the  defendants  had  a  right  to 
reject  the  shipment,  and  the  Jury  must  find 
for  the  defendants.*'  We  think  the  charge  Is 
correct  The  contract  was  an  entire  contract 
By  Its  terms  plaintiffs*  agreement  to  guaran- 
ty to  the  defendants  gross  profits  of  33% 
per  cent  of  the  amount  of  the  order  was 
"^conditioned  on  the  purchaser  keeping  the 
goods  tastefully  displayed  In  his  store  In 
the  showcase  furnished  by  us  [Pratt  &  Co.] 
for  that  purpose."  If  no  such  showcase  was 
shipped  In  a  reasonable  time.  In  accordance 
with  the  contract,  It  was  a  failure  In  a  vital, 
essential  part,  affecting  the  whole  considera- 
tion and  the  value  of  every  article  embraced 
In  the  contract  under  the  scheme  or  plan 
agreed  upon  by  the  parties.  This  would 
warrant  defendants  In  refusing  to  accept  a 
partial  shipment  In  Benjamin  on  Sales,  9 
631,  the  rule  Is  laid  down  that  "where  the 
failure  of  consideration  Is  only  partial,  a 
buyer's  right  to  rescind  will  depend  on  the 
question  whether  the  contract  Is  entire  or 
not  Where  the  contract  Is  entire  and  the 
buyer  Is  not  willing  to  accept  a  partial  per- 
formance, he  may  reject  In  toto."  6  Bncy. 
of  Law,  790.  A  failure  of  consideration  In 
an  entire  contract,  although  It  may  seem  to 
be  partial,  Is  In  reality  a  total  failure  of  con- 
sideration, and  will  entitle  the  buyer  to  de- 
cline to  accept  partial  performance  and  to 
rescind.  If,  however,  the  buyer  accepts  or 
enjoys  a  partial  performance,'  he  may  lose 
his  right  to  rescind,  and  must  resort  to  what- 
ever remedy  he  may  have  for  abatement  in 
price  or  damages  for  the  seller's  breach  of 
contract  This  case  Is  wholly  unlike  Kauff- 
man  v.  Stuckey,  87  8.  C.  7,  16  S.  B.  192,  cited 
by  appellants ;  for  in  that  case  the  flour  had 
been  received  by  the  defendant  and  some  of  It 
disposed  of,  so  that  there  was,  and  could  be, 
no  rescission  of  the  contract  by  tender  back  of 
the  property,  and  there  was  no  proof  of 
total  failure  of  consideration,  but  the  proof 
only  went  to  show  that  a  part  of  flour  re- 
ceived did  not  come  up  to  the  sample. 

The  exceptions  are  overruled,  and  the  Judg- 
ment of  the  circuit  court  Is  aflArmed. 


(71  8.  C.  875) 

BOTTUM  V.  CHARLESTON  ^  W.  0.  RT.  CO. 

(Supreme  Court  of   South   Carolina.    Oct  7, 
1005.) 

L  Cabbiebs — Loss  or  Feeight— Damages. 

Where  a  box  of  pictures  was  shipped  with 
a  lot  of  liousehold  effects  and  billed  as  glass,  in 
the  absence  of  actual  fraud,  the  carrier  is  only 
liable  for  the  value  of  a  box  of  household  glass. 
2.  Same. 

Where  pictures  are  shipped  in  a  box  marked 
•'Glass,"  the  carrier  is  not  required  to  inquire 
into  the  nature  and  value  of  the  contents  of 
the  box. 
8.  Same — Evidence. 

In  an  action  against  a  carrier  for  the  loss 
of  a  box  of  goods,  evidence  as  to  its  contents  is 
admissible. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Gage,  Judge. 

Action  by  Bertha  C.  Bottum  against  the 
Charleston  &  Western  Carolina  Railway 
Company.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Reversed. 

S.  J.  Simpson  and  M.  F.  Ansel,  for  appel- 
lant   W.  G.  SInnie,  for  respondent 

WOODS,  J.  On  May  16,  1903,  the  plain- 
tiff, Mrs.  Bertha  C.  Bottum,  had  a  lot  of 
her  household  goods  packed  by  H.  B.  Graves, 
a  large  dealer  In  furniture  and  pictures, 
and  shipped  by  him  from  Rochester,  N.  T., 
to  Greenwood,  S.  C.  One  box  containing 
a  pastel  portrait  of  Mrs.  Bottum's  deceased 
husband  and  a  valuable  landscape  painting 
was  lost  on  defendant's  road,  and  this  ac- 
tion was  brought  to  recover  the  value, 
$377.50.  Mrs  Bottum's  agent  In  making 
the  shipment  marked  the  box  containing 
these  pictures  "Glass,  with  Care.**  The  bill 
of  lading  was  for  "household  goods,"  but 
the  kind  of  goods  In  each  package,  except 
"three  tnl^nks  crated,"  was  specified.  The 
box  of  pictures  was  included  In  the  descrip- 
tion, "3  box  glass";  the  other  two  boxes 
really  containing  glass.  The  defendant's 
freight  charge  on  glass  was  1^  times  first 
class.  On  pictures  the  charge  was  three 
times  first  class,  the  value  being  over  $50  and 
not  exceeding  $200,  and  a  special  contract  was 
required  when  the  value  was  over  $200.  These 
rates  and  requirements,  it  seems,  had  been 
approved  by  the  Interstate  Commerce  Com- 
mission. The  packers  testified  they  had 
always  received  from  consignors  pictures 
marked  as  glass,  and  always  so  marked  them 
in  shipping;  but  there  was  no  evidence  that 
the  defendant  or  any  other  railroad  ever  ac- 
quiesced in  this  misdescription.  The  defend- 
ant denied  liability  for  the  value  of  pictures 
shipped  in  a  box  represented  by  the  marks 
on  the  box  as  glass,  for  which  it  charged  and 
received  a  lower  rate  of  freight 

1.  The  circuit  Judge  charged:  "The  railroad 
company  does  not  contend  that  Mrs.  Bottum 
made  any  fraudulent  concealment  of  the  con- 
tents of  the  box.  Now,  If  Mrs.  Bottum  was 
not  guilty  of  any  improper  concealment  of  the 
contents  of  the  box  shipped,  or  the  value 
thereof.  It  was  the  right  and  duty  of  the 
railroad  company  to  Inquire  about  the  nature 
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and  yalne  of  the  contents  of  the  box;  and, 
if  it  failed  to  do  so,  and  the  box  has  been 
lost,  then  the  railroad  company  is  liable  for 
the  full  amount  of  the  loss."  In  accordance 
with  this  instruction,  the  verdict  was  in  fa- 
vor of  the  plaintiff  for  the  value  of  the  pic- 
tures. There  are  a  number  of  exceptions, 
but  the  case  turns  on  the  soundness  of  the 
proposition  Just  quoted  from  the  charge.  It 
is  manifest  from  the  context  that,  when  the 
circuit  Judge  said,  "The  railroad  company 
does  not  contend  that  Mrs.  Bottum  made 
any  fraudulent  concealment  of  the  contents 
of  the  box,*'  he  meant  there  was  no  intention 
to  defraud  by  concealment;  for  the  defend- 
ant's claim  of  exemption  rested  entirely  on 
the  ground  that  it  had  been  deceived  as  to 
the  contents  of  the  box  by  the  untrue  repre- 
sentation of  the  plaintifTs  agent  as  to  a 
fact  recognized  by  the  law  as  of  great  im- 
portance to  the  contract  of  carriage.  More 
definitely,  then,  the  question  at  issue  is, 
was  the  circuit  Judge  right  in  charging,  as 
a  matter  of  law,  that  in  the  absence  of  ac- 
tual intentional  fraud  the  carrier  was  liable 
for  the  value  of  pictures,  marked  "Glass"  on 
the  box  and  billed  as  **g]ass,"  because  it  was 
the  duty  of  the  railroad  company  to  make 
further  inquiry  about  the  nature  of  the  con- 
tents, and,  having  failed  to  do  so,  It  could 
not  avail  Itself  of  the  misdescription? 

It  is  quite  true  that,  when  a  railroad  com- 
pany receives  a  package  marked  "Glass,** 
and  makes  no  inquiry  as  to  its  kind  or  value, 
it  is  responsible  for  any  article  received  com- 
ing under  the  general  description  of  glass; 
but  by  no  possible  stretch  could  a  pastel 
portrait  or  landscape  painting  be  classed  .as 
glass.  They  may,  as  in  this  instance,  have 
glass  over  them;  but  the  glass  cover,  like 
the  frame,  is  incidental,  and  usually  of  in- 
significant value  compared  to  the  picture. 
In  marking  the  box  the  shipper  expressly  rep- 
resented the  box  to  contain  glass,  and  it 
was,  therefore,  not  the  duty  of  the  'carrier 
to  ask  for  a  repetition  of  the  statement,  nor 
to  disbelieve  it  and  open  the  box  to  see  for 
itself.  It  is  known  to  all  that  for  purposes 
of  transportation  goods  are  classified,  and 
that  several  factors  enter  into  the  considera- 
tion, such  as  weight,  bulk,  value,  and  the 
risk  of  loss  or  injury.  The  carrier  has  a 
clear  right  to  know  the  contents  of  packages 
offered  for  shipment,  in  order  that  he  may 
fix  his  compensation  and  know  his  risk.  The 
statement  of  the  shipper  as  to  the  character 
of  an  article  not  open  to  inspection  is  a  rep- 
resentation as  to  a  material  factor  of  the 
contract,  upon  which  the  carrier  may  rely; 
and,  if  the  value  or  character  of  the  article 
actually  shipped  so  varies  from  the  contents 
of  the  package  as  represented  as  to  material- 
ly affect  the  compensation  of  the  carrier  or 
^Jie  risk  or  expense  of  transportation,  the  car- 
rier is  not  liable  for  the  article  of  greater 
value  received  under  a  misapprehension  caus- 
<id  by  the  shipper's  untrue  statement  This 
is  merely   the  application  of   the   familiar 


principle  that  a  party  to  a  contract  Is  held 
only  to  that  liability  which  falls  fairly  with- 
in the  terms  of  the  contract,  and  it  makes 
no  difference  if  an  item  which  the  other 
party  wished  to  cover  was  omitted  by  his 
fraud  or  by  his  negligence. 

It  is  said  in  Hutchinson  on  Carriers,  9  213  : 
"Fraud  may  be  as  effectually  practiced  upon 
the  carrier  by  silence  as  by  a  positive  and 
express  misrepresentation.  A  neglect  or 
failure  to  disclose  the  real  value  of  a  package 
and  the  nature  of  the  contents,  if  there  be 
anything  in  its  form«  dimensions,  or  other 
outward  appearance  which  is  calculated  to 
throw  the  carrier  off  his  guard,  whether  so 
designed  or  not,  will  be  conduct  amounting 
to  a  fraud  upon  him.  The  intention  to  im- 
pose upon  him  is  not  material.  It  is  enough 
if  such  is  the  practical  effect  of  the  conduct 
i  of  the  shipper,  as  if  a  box  or  package,  wheth- 
er designedly  or  not,  is  so  disguised  as  to 
cause  it  to  resemble  such  a  box  or  package 
as  usually  contains  articles  of  little  or  no 
value,  whereby  the  carrier  is  misled.  For  by 
such  deception  the  carrier  is  thrown  off  his 
guard,  and  neglects  to  give  to  the  package 
the  care  and  attention  which  he  would  have 
given  it  had  he  known  its  actual  value."  6 
Cyc  380;  2  Kent,  •eOS;  Angell  on  Carriers, 
9  261 ;  5  Am.  &  E2ng.  Ency.  Law,  345 ;  Relf  v. 
Rapp  (Pa.)  37  Am.  Dec.  528;  Orange  County 
Bank  v.  Brown  (N.  Y.)  24  Am.  Dec.  129; 
Pardee  v.  Drew,  25  Wend.  458;  Dunlap  v. 
International  Steamboat  Company,  98  Mass. 
371;  Shaacht  v.  Illinois  Central  R.  Co. 
(Tenn.)  80  S.  W.  742,  28  U  R.  A.  176; 
Humphreys  v.  Perry,  148  U.  S.  627,  13  Sup. 
Ct  711, 37  L.  Ed.  587 ;  Southern  Express  Com- 
pany V.  Everett,  37  Ga.  688;  Id.,  46  Ga.  307; 
Railroad  Co.  v.  Thompson,  19  IlL  578; 
Railroad  Co.  v.  Shea,  66  111.  471 ;  Railway  Co. 
V.  Collins  (Ga.)  3  S.  B.  416, 4  Am.  St  R^.  87 ; 
Railway  CJo.  v.  Moore  (Ga.)  5  S.  E.  769. 
These  authorities,  especially  the  leading  case 
of  Relf  V.  Rapp,  are  opposed  to  the  instruc- 
tion given  by  the  circuit  Judge  to  the  effect 
that  marking  and  billing  the  box  "Glass"  was 
not  a  representation  that  its  contents  were 
to  be  classed  as  glass,  and  not  as  pictures. 
The  case  of  Rathbone  v.  Railroad  (}o. 
(N.  T.)  35  N.  B.  418,  relied  on  by  respondent 
is  not  applicable.  There  the  bill  of  lading 
simply  described  the  property  as  two  boxes  of 
marble,  contents  and  value  unknown,  and 
contained  a  stipulation  to  the  effect  that  no 
statuary  would  be  carried  by  defendant,  for 
the  loss  of  which  it  would  be  liable,  unless 
a  memorandum  was  delivered,  stating  the 
character  arid  kind  of  articles  and  their 
value,  unless  a  proper  extra  price  for  the 
carriage  and  responsibility  was  paid.  Ship- 
pers' agents  informed  defendant  at  the  time 
of  the  shipment  that  the  box  contained  mar- 
ble statuary,  and  this  was  marked  upon  the 
box;  also  the  words  "Handle  with  Care." 
The  statuary  was  found  to  be  broken  on  de- 
livery to  the  consignee,  and  it  was  held :  "A 
nonsuit  was  error;    that  if  defendant  was 
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fully  and  truly  Informed  as  to  the  character 
of  the  property,  and  accepted  it  without  re- 
quiring a  written  memorandum  or  extra  com- 
pensation, it  might  be  deemed  to  have  waived 
other  and  further  observance  of  the  condi- 
tions; and  that  plaintiff  was  entitled  to  a 
submission  to  the  jury  of  the  questions  of 
waiver,  of  fraudulent  concealment,  and  of 
defendant's  negligence."  There  was,  there- 
fore, actual  notice  to  the  carrier  of  the  con- 
tents of  the  box,  which,  as  the  court  held, 
was  obviously  evidence  of  waiver  of  the  con- 
ditions of  the  bill  of  lading.  Here  we  per- 
ceive nothing  to  put  the  carrier  on  notice 
that  the  mark  on  the  box  did  not  truly  state 
the  nature  of  the  contents ;  but,  even  if  there 
was  such  evidence  it  was  the  right  of  the  de- 
fendant to  have  the  question  of  waiver  sub- 
mitted to  the  jury. 

The  defendant  offered  evidence  tending  to 
show  that  the  misrepresentation  as  to  the 
contents  of  the  package  materially  affected 
the  burden  and  the  consideration  of  the  con- 
tract of  carriage,  and  no  evidence  to  the  con- 
trary was  offered  by  the  plaintiff.  On  prin- 
ciple, supported  by  the  authorities  above 
cited,  the  plaintiff  was  entitled  under  the  evi- 
dence offered  to  recover  as  for  the  loss  of  a 
package  of  glass  used  for  household  purposes, 
the  reasonable  value  to  be  fixed  by  the  jury ; 
and  it  was,  therefore,  error  for  the  circuit 
judge  to  charge,  as  in  effect  he  did,  that  the 
verdict  should  be  for  the  plaintiff  for  the 
value  of  the  plctiures. 

2.  There  was  no  error  in  admitting  testi- 
mony as  to  the  contents  of  the  box.  Without 
it  the  case  could  not  be  Intelligibly  tried. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  for  a  new  trlaL 


^2  8.  C.  884) 

RIOE   T.   BAMBERG. 

(Supreme  Court  of  South  Carolina.    Oct  7, 
1905.) 

Subrogation  —  Pttrchase  of  Deobdent'8 
Land. 
Where  land  of  a  decedent  is  sold  by  decree 
of  court  in  aid  of  assets,  a  purchaser,  to  be  sub- 
rogated to  the  rights  of  creditors  as  against  a 
•devisee  in  remainder  not  a  party  to  the  pro- 
ceedings, must  show,  beyond  an  order  for  pay* 
ment  of  the  claims  made,  that  such  claims  ex* 
isted  as  a  charge  on  the  land. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County ;  Dantzler,  Judge. 

Action  by  Eugenia  M.  Rice  against  F.  M. 
Bamberg.  Decree  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

John  R.  Bellinger,  for  appellant  H.  F.  & 
8.  T.  Rice,  for  respondent 

WOODS,  J.  In  this  action  for  the  recovery 
of  real  estate  the  plaintiff  claimed  as  devisee 
in  remainder  under  the  will  of  John  M.  Whet- 
stone. The  defendant  set  up  title  tmder  a 
fiale  made  by  order  of  the  court  in  an  action 


instituted  by  the  executrix  of  the  will  of 
Whetstone  to  marshal  the  assets  of  the  estate 
and  sell  the  real  estate  in  aid  of  personalty 
for  the  payment  of  debts.  By  reference  to 
former  appeals  in  the  cause,  reported  in  59 
S.  a  498,  38  S.  E.  209,  and  68  S.  C.  184,  46 
S.  B.  1009,  it  will  be  seen  the  title  of  defend- 
ant failed  because  the  plaintiff,  who  was  at 
the  time  a  minor,  was  not  personally  served 
with  a  copy  of  the  summons,  and  was,  there- 
fore, not  a  party  to  the  suit  in  which  the 
order  of  sale  was  made.  By  amended  an- 
swer the  defendant  now  claims  the  right  to 
be  subrogated  to  the  demands  of  those  who 
received  the  proceeds  of  the  sale  of  the  land 
to  the  extent  of  the  amount  bid  and  paid  for 
the  tract  now  held  by  him.  It  appears  from 
the  record  that  the  sheriff  was  ordered  to 
turn  over  the  proceeds  of  the  sale  of  the  lands 
to  the  clerk,  who  was  directed  to  apply  them 
to  the  costs  of  the  case  and  then  to  the 
debts  of  the  estate  of  John  M.  Whetstone. 
There  is  no  positive  proof  that  the  sheriff 
and  the  clerk  carried  out  the  order  of  the 
court;  but  in  the  absence  of  proof  to  the 
contrary,  the  presumption  Is  that  these  offi- 
cers performed  the  duties  required  of  them 
and  that  the  proceeds  of  sale  were  applied 
to  claims  adjudged  by  the  court  in  that  cause 
to  be  valid  debts  of  the  estate  of  the  testator. 
22  A.  &  B.  Bncy.  Law  (2d  Ed.)  1267;  Dawklns 
V.  Smith,  1  Hill,  Bq.  369 ;  Douglass  v.  Owens, 
5  Rich.  Law,  634;  Woody  v.  Dean,  24  S.  C. 
503. 

But  the  defendant's  difficulty  is  that  the 
plaintiff  here  not  being  a  party  to  the  suit  in 
which  the  debts  were  proved,  the  finding  by 
the  court  that  they  were  valid  did  not  es- 
tablish them  as  charges  against  her  Interest 
in  the  land.  The  plaintiff  does  admit  the 
validity  of  the  claims  to  which  the  proceeds 
of  the  sale  of  the  land  were  applied,  but  puts 
the  defendant  to  his  proof  that  such  claims 
ever  existed  as  a  charge  upon  her  land.  The 
defendant  offers  nothing  In  response  except 
an  order  for  payment  of  the  claims  made  in 
a  cause  to  which  the  plaintiff  was  not  a 
party.  No  debt  having  been  established  as 
a  charge  on  plaintifTs  land,  there  is  nothing 
to  which  the  principle  of  subrogation  could 
apply.  It  would  make  no  difference  if  the 
proceeds  of  the  sale  were  consumed  by  the 
costs  of  the  case,  for  the  costs  could  properly 
have  been  Incurred  only  in  marshaling  the 
assets  of  the  estate  and  procuring  a  sale  of 
the  land  to  pay  debts,  and  until  the  debts 
are  established  so  as  to  bind  the  plaintiff  as 
to  her,  the  necessity  for  Incurring  costs  does 
not  appear.  Besides,  before  the  plaintifTs 
land  could  be  liable  for  costs  Incurred  In  an 
action  brought  by  the  executrix  to  procure  a 
sale  of  plaintiff's  land  for  payment  of  the 
debts  of  the  testator,  she  was  entitled  to  be 
brought  into  the  cause  as  a  devisee  and  have 
an  opportunity  to  pay  the  debts  and  save  the 
costs. 

The  judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 
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(f2  S.  C.  S86) 

RICH  Y.  BISHOP. 

(Sapreine  Court  of  South  Carolina.    Oct  7» 
1905.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County ;  Dantzler,  Judge. 

Action  by  Eugenia  M.  Rice  against  J.  C. 
Bishop.  Decree  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

John  R.  Bellinger,  for  appellant  H.  F« 
&  B.  T.  Rice^  for  respondent 

WOODS,  J.  This  appeal  Inyolves  the 
claim  of  defendants  to  subrogation  under  the 
same  state  of  facts  as  was  presented  in  the 
case  of  Eugenia  M.  Rice  against  F.  M.  Bam- 
berg, 51  S.  E.  967;  and  the  decision  in  that 
case  is  conclusiye  of  this. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

(72  6.  O.  S8S) 

RICE  T.  BEARD. 

(Supreme  Court  of  South  Carolina.    Oct  7, 
1905.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;  Dantzler,  Judge. 

Action  by  Eugenia  M.  Rice  against  6.  W. 
Beard.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Jno.  R.  Bellinger,  for  appellant  H.  F. 
&  B.  T.  Rice,  for  respondent 

WOODS,  J.  This  appeal  inyolves  the 
claim  of  defendants  to  subrogation  under 
the  same  state  of  facts  as  was  presented  in 
the  case  of  Eugenia  M.  Rice  against  F.  M. 
Bamberg  (S.  C.)  51  S.  E.  987;  and  the  de- 
cision in  that  case   is   conclusive   of  this. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

(72  s.  c.  S89) 

BAMBERO    et    al.    t.    ATLANTIC    COAST 
LINE  R.  CO. 

(Supreme  Ck>urt  of   South  Carolina.    Oct   7, 
1905.) 

1.  Railboads — ^Accident  AT  CBOBsrNG — ^Pijead- 

INO. 

In  an  action  for  injuries  received  at  a 
railway  crossing,  plaintiff  need  not  allege  that 
he  did  not  hear  or  see  the  approaching  train. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Negligence,  §§  186,  188;  vol.  41, 
(Tent  Dig.  Railroads,  §  1112.] 

2.  Same — Question  fob  Jubt. 

Ordinarily  it  is  for  the  jury  to  say  whether 
an  attempt  to  cross  a  railroad  track  without 
stopping  to  look  and  listen  is  negligence. 

[Ed,  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads,  |$  1169-1178.] 

3.  Same. 

Where  there  is  evidence  tending  to  show 
that  signals  were  not  given  at  a  railroad  cross- 
ing by  a  train  passing  over  an  interlocking 
switch,  though  according  to  the  rules  of  the 
company  ft  would  not  be  opened  except  for  such 
signals,  the  court  will  not  hold  as  matter  of  law 
that  signals  were  given. 

[E2d.  Note. — For  cases  in  point  see  yoL  41, 
Cent  Dig.  Railroads,  |§  1169-117ai 


4.  Tbial — ^Faxlubb  to  Iwstbttct. 

A  failure  to  charge  that  signaling  statutes 
had  no  application  to  plaintiff  oecause  he  was 
not  injured  at  a  traveled  place  is  not  error, 
where  no  such  request  was  made. 

5.  RAiutOADS — Signals  at  Cbossing. 

Where  a  prudent  railroad  company  would 

give  warning  of  an  apnroach  of  a  train  to  a 

public  place,  it  is  negligence  to  fail  to  do  so. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 

Cent  Dig.  Railroads.  §|  972-980.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  Connty ;  Klugh,  Judge. 

Action  by  Mary  A.  Bamberg  and  her  hus- 
band, C.  T.  Bamberg,  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

J.  T.  Barron  and  Robt  Aldrich,  for  appel- 
lant   Bates  &  Simms,  for  respondents. 

WOODS,  J.  The  plaintiff,  In  going  from 
her  home  in  the  town  of  Denmark  to  the  de- 
fendant's passenger  station,  undertook  to 
cross  the  railroad  track  at  a  point  very  near 
the  station,  and  was  struck  by  the  locomotive 
of  the  train  she  intended  to  take  as  a  pas- 
senger. For  the  injuries  resulting  she  re- 
covered Judgment 

1.  The  first  exception  charges  error  in  the 
refusal  of  the  circuit  court  to  sustain  the  de- 
murrer interposed,  on  the  ground  that  the  com- 
plaint failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  because,  as  defend- 
ant insists,  "the  facts  as  stated  in  the  com- 
plaint show  that  the  plaintiff's  injuries  were 
due  to  her  own  negligence  in  attempting  to 
cross  the  railroad  track  in  front  of  a  moving 
train,  and  in  such  close  proximity  thereto  as 
to  render  it  Impossible  for  her  to  do  so  with- 
out being  struck  by  the  engine."  It  is  al- 
leged in  the  second  paragraph  of  the  com- 
plaint that  the  plaintiff.  Intending  to  become 
a  passenger,  was  approaching  the  station 
from  her  home  In  "the  only  way  provided  by 
said  railroad  for  passengers  in  her  neighbor- 
hood to  reach  the  said  depot,  and  which  way 
was  that  adopted  by  the  public  by  the  consent 
or  acquiescence  of  the  defendant  for  passen- 
gers in  approaching  defendant's  depot  from 
said  neighborhood."  In  the  third  paragraph 
the  complaint  continues :  "That  after  walk- 
ing a  short  while  said  plaintiff  reached  the 
point  where  the  defendant's  side  track,  com- 
monly known  as  the  'House  Track,'  ran  into 
the  main  track,  and  the  plaintiff,  as  usual 
with  passengers,  undertook  to  cross  the  main 
track  from  the  thoroughfare  and  traveled 
place  upon  which  she  had  been  walking  as 
aforesaid,  in  order  to  reach  the  other 
thoroughfare  and  traveled  place  between  the 
main  track  and  said  'House  Track,'  and  the 
only  way  provided  by  the  said  defendant  for 
passengers  as  aforesaid  to  reach  the  depot 
when  to  plaintiff's  surprise  and  horror,  and 
without  warning  on  the  part  of  the  defend- 
ant, and  without  the  ringing  of  the  bell  or  the 
blowing  of  the  whistle,  the  locomotive  of  de- 
fendant's said  passenger  train,  under  the  con- 
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trol  of  defendant's  agents  and  servants,  will- 
fully, negligently,  recklessly,  and  wantonly 
struck  her,"  etc.  The  distinct  point  made  by 
defendant  is  that,  while  negligence  is  al- 
leged against  those  in  charge  of  the  train, 
there  is  no  allegation  that  the  plaintiff  did 
not  see  or  hear  the  train,  and,  being  in  the 
possession  of  her  senses,  it  must  be  presumed 
as  a  matter  of  law  the  plaintiff  did  hear  and 
see  it,  and  will  be  held  guilty  of  contributory 
negligence  in  attempting  to  cross  the  track 
In  front  of  it  This  position  Is  untenable. 
If  the  courts  could  presume  that  one  about  to 
cross  a  railroad  track  would  always  be  aware 
by  sight  or  hearing  of  the  approach  of  a 
train  without  the  blowing  of  a  whistle  or  the 
ringing  of  a  bell,  it  would  be  quite  unneces- 
sary to  require  these  signals.  The  plaintiff 
having  set  out  negligent  acts  of  the  defendant, 
which  she  alleged  caused  the  injury,  it  was 
not  necessary  for  her  to  anticipate  the  affirm- 
ative defense  of  contributory  negligence  by 
denying  that  she  heard  or  saw  the  approach- 
ing train.  Donahue  v.  Railroad  Co.,  32  S.  O. 
299,  11  S.  B.  95,  17  Am.  St  Rep.  854. 

2.  The  defendant'  next  Insists  the  motion 
for  nonsuit  should  have  been  granted,  be- 
cause contributory  negligence  was  conclusive- 
ly shown  by  the  failure  of  the  plaintiff  to 
look  and  listen  before  attempting  to  cross  the 
track.  No  doubt  the  failure  to  look  and 
listen  immediately  before  going  on  a  railroad 
track,  under  some  circumstances,  would  be 
held  to  admit  of  no  other  Inference  than  that 
the  person  injured  was  guilty  of  contributory 
negligence,  and  in  such  cases  the  court  would 
grant  a  nonsuit  on  the  principle  announced 
In  Jarrell  v.  Railway  Co.,  58  S.  0.  491,  36  S. 
E.  910.  But  support  is  not  to  be  found  in 
principle  or  authority  for  the  proposition  that 
It  is  contributory  negligence,  under  all  cir- 
cumstances, not  to  look  and  listen  before  at- 
tempting to  cross  a  railroad  track.  The  view 
taken  in  this  state  is  that  it  is  ordinarily  for 
the  Jury  to  say  whether  the  attempt  without 
taking  these  precautions  was  negligence. 
Zeigler  v.  Railroad  Co.,  5  S.  C.  221 ;  Edwards 
V.  Railway  Co.,  63  8.  C.  271,  41  8.  E.  468. 
The  true  principle  to  be  deduced  from  the  au- 
thorities is  well  expressed  in  the  following 
extract  from  7  A.  &  E.  Ency.  Law  (2d  Ed.) 
433,  note:  "There  is  no  doubt  that,  where 
it  appears  beyond  controversy  that  a  failure 
to  stop,  look,  and  listen  was  a  proximate 
cause  of  an  injury,  the  courts  will  hold  such 
failure  contributory  negligence  as  a  matter 
of  law.  Schofleld  v.  Chicago,  etc.,  R.  Co., 
114  U.  8.  615,  5  Sup.  Ct  1125,  29  L.  Ed.  224; 
Hixson  V.  St  Louis,  etc.,  R.  Co.,  80  Mo.  335. 
But  this  is  a  very  different  matter  from  hold- 
ing a  failure  to  stop,  look,  or  listen  negligence 
per  se,  sufficient  to  bar  a  recovery.  In  the 
one  line  of  cases  it  is  properly  held  that  a 
failure  to  stop,  look,  or  listen  was  neffgence, 
as  a  matter  of  law,  upon  the  disputed  facts, 
because  ordinary  care  required  the  precau- 
tion, and  the  failure  to  take  it  was  a  prox- 
imate cause  of  the  injury  that  followed.    In 


other  words,  there  is  a  difference  between 
negligence  per  se,  without  regard  to  the  sur- 
rounding circumstances,  and  negligence  as  a 
matter  of  law,  in  view  of  all  the  circum- 
stances. And  it  will  be  noticed  that  in  most, 
if  not  all,  the  cases,  including  those  in  Penn- 
sylvania, where  the  doctrine  that  It  is  negli- 
gence per  se  not  to  stop,  look,  and  listen  is 
enunciated,  the  facts  were  such  that  the  court 
would  have  been  justified  In  holding  that  there 
had  been  contributory  negligence  as  matter  of 
law,  because  the  failure  to  stop,  look,  or 
listen  had  been  a  proximate  cause  of  the 
injury,  which  would  have  been  avoided  by 
ordinary  care."  Under  this  statement  of 
the  law,  the  circumstances  here  do  not  war- 
rant the  court  in  saying  that  the  failure  of 
the  plaintiff  to  look  and  listen  Immediately 
before  going  on  the  track  conclusively  proved 
negligence  on  her  part  contributing  to  her 
injury  as  a  proximate  cause.  Intending  to 
become  a  passenger,  she  was  using  a  way 
of  approach  to  the  defendant's  station  much 
used  by  the  public.  And  in  addition  there 
was  sufficient  testimony  to  go  to  the  Jury  as 
to  whether  the  defendant  so  acquiesced  in 
the  use  of  this  way  as  to  invite  its  use  by  the 
public  as  an  approach  to  the  railway  station, 
and  so  charge  the  railroad  company  with  the 
care  due  to  those  who  enter  under  Its  in- 
vitation, under  the  principles  stated  in 
Jones  V.  Railway  Co.,  61  S.  C.  560,  39  8.  E. 
758;  Matthews  v.  Railway  Co.,  67  S.  C. 
499,  46  S.  E.  335,  65  L.  R.  A.  286.  The  plain- 
tiff testified  she  had  already  crossed  the 
track  30  or  40  yards  from  the  place  where 
she  was  injured;  had  there  looli^ed  for  the 
train,  but  did  not  see  it ;  'walked  rapidly  on, 
and,  hearing  nb  whistle  or  bell,  undertook 
to  cross  the  second  time  without  looking 
again.  Under  this  proof  it  was  for  the  Jury 
to  say  whether  the  plaintiff's  failure  to 
look  and  listen  constituted  contributory  neg^ 
ligence. 

3.  The  defendant  insists,  however,  that  the 
only  charge  of  negligence  on  the  part  of 
the  defendant  was  the  failure  to  give  signals 
of  the  approach  of  the  train,  and  the  court 
must  hold,  as  a  matter  of  law,  that  the  sig- 
nals were  given,  because  according  to  the 
rules  of  the  railroad  the  interlocking  switch 
which  the  train  had  to  pass  was  not  to  be 
opened,  except  upon  the  signal  of  four  blasts 
of  the  whistle.  This  device  and  regulation 
of  the  railroad  company  may  make  it  ex- 
tremely probable  that  the  whistle  was  sound- 
ed, yet  it  is  possible  that  on  this  occasion 
the  operator  of  the  interlocking  switch 
opened  It  without  the  signals.  There  was 
some  direct  testimony  to  the  effect  that  the 
signals  were  not  given,  and  it  would  there- 
fore have  been  error  to  have  taken  the  ques- 
tion from  the  Jury. 

4.  There  was  no  request  made  to  the  cir- 
cuit Judge  to  charge  there  was  no  evidence 
that  the  plaintiff  was  injured  at  the  cross- 
ing of  a  highway,  street  or  traveled  place, 
and  hence  sections   2132  and  2139  of   the 
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GItU  Oode  had  no  applicatioiL  The  failure, 
therefore,  to  pass  on  that  question  cannot 
now  be  imputed  as  reversible  error. 

5.  After  telling  the  Jury,  in  effect,  if  the 
injury  was  not  received  at  a  crossing,  the 
statute  had  no  application  to  the  case,  the 
circuit  Judge  said:  "If  a  prudent  railroad 
company,  in  approaching  by  its  train  a  place 
like  that,  would  give  warning  of  the  approach 
of  its  train,  not  because  the  statute  requires 
it  to  do  it,  but  simply  as  an  act  of  ordinary 
prudence  and  care,  so  as  to  warn  people  of 
the  approach  of  its  train  in  order  that  th^ 
may  get  out  of  the  way  of  the  danger,  then, 
if  any  railroad  company  fails  to  do  that 
which  a  railroad  company  of  ordinary  pru- 
dence would  do,  that  is  negligence — not  neg- 
ligence per  se,  under  the  statute,  but  negli- 
gence simply  because  of  the  failure  to  ex- 
ercise the  care  which  an  ordinarily  prudent 
railroad  would  exercise."  The  complaint 
having  stated  a  cause  of  action  at  common 
law  for.  negligence  resulting  In  injury,  in 
the  foregoing  charge  the  circuit  Judge  clear- 
ly stated  the  degree  of  care  required  of 
the  defendant  at  common  law,  regardless  of 
the  statute. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(139  N.  a  m) 

LINDSAY  et  al.  t.  AUSTIN. 

(Supreme  Court  of  North  Oarolina.    Not.  7» 
1905.) 

1.  Advebse  Possession  —  Exclusiveness  of 
Possession. 

Where  defendant  entered  into  possession  of 
land  in  1889,  and  remained  in- possession  until 
1902,  having  received  a  grant  in  1890,  but  a 
co-tenant  of  plaintiff  was  until  1896  in  posses-' 
sion  of  a  part  of  the  land,  so  that  defendant's 
possession  did  not  become  exclusive  until  then, 
defendant's  possession  had  not  in  1902  ripened 
into  title. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1* 
Cent.  Dig.  Adverse  Possession,  99  186-148.] 

2.  Boundaries  —  Location  —  Revebsal  of 
Galls. 

The  general  rule  is  that,  in  order  to  locate 
a  boundary,  the  lines  should  be  run  with  the 
calls  in  regular  order  from  a  known  beginning, 
and  the  test  of  reversing  in  the  progress  of  the 
survey  should  be  resorted  to  only  when  the  ter- 
minus of  a  call  cannot  be  ascertained  by  run- 
ning forward,  but  can  be  fixed  with  certainty 
by  running  reversely  the  next  succeeding  line. 

[Ed.  Note. — ^For  cases  in   point*  see  vol.  8, 
Cent  Dig.  Boundaries,  91  52,  65,  75.] 

8.  Same. 

Where  the  first  two  comers  of  a  boundary 
could  not  be  found  or  located,  but  the  third  and 
fourth,  the  latter  of  which  was  a  large  rock, 
permanent  and  immovable,  were  found,  it  was 
permissible  for  the  surveyor  to  reverse  the  calls 
from  the  fourth  comer,  and  to  run  from  thence 
back,  in  order  to  ascertain  the  place  of  be- 
ginning. 

[Ed.   Note. — ^For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Boundaries,  9  52.] 

4.  Pbopebtt  ~  Possession— Dependenob  on 
Legal  Title. 
In  the  absence  of  actual  possession  of  land, 
Ihe  possession  follows  the  legal  title. 


5.  Limitation  of  Actions— Computation  of 
Pebiod  —  Accrual  of  Right  — Tttlb  to 
Reai.  Pbofbrty. 
Under  Code,  9  1^1*  requiring  the  owner  of 
land  in  the  adverse  possession  of  another,  who 
claims  under  color  of  title,  to  sue  for  the  pos- 
session of  the  land  within  seven  years  after  his 
right  or  title  shall  have  descended  or  accrued, 
limitations  do  not  begin  to  run  against  one  who 
acquires  title  by  grant  from  the  state  until  the 
date  of  his  grant ;  and  his  right  of  action  is  not 
barred  until  the  expiration  of  seven  years  from 
that  date,  although  the  person  claiming  ad- 
versely was  in  possession  prior  to  the  date  of 
the  grant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions.  99  223,  224.] 

Appeal  from  Superior  Court,  Union  County ; 
W.  H.  Neal,  Judge. 

Action  by  R.  B.  Lindsay  and  others  against 
John  M.  Austin.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Reversed  in  part 

This  is  an  action  of  ejectment  to  recover 
two  tracts  of  land.  The  court  submitted  the 
following  issues :  **{!)  Are  the  plaintiffs  the 
owners  and  entitled  to  the  possession  of  the 
lands  described  in  the  complaint?  Ans. 
Yes.  (2)  Was  the  defendant  in  the  pos- 
session of  the  lands  at  the  time  this  action 
was  brought?  Ans.  Yes."  From  the  Judg- 
ment rendered  upon  the  verdict  the  defendant 
appealed. 

Redwine  &  Stack,  for  appellant  Adams, 
Jerome  &  Armfield,  for  appellees. 

BROWN,  J.  The  plaintiffs  claim  two  tracts 
of  land,  containing  5^  and  35  acres;  the 
former  under  certain  deeds,  and  the  latter  un- 
der a  grant  to  William  Mullis,  dated  1822,  and 
through  mesne  conveyances  to  themselves. 
The  defendant  claimed  under  an  entry  made 
in  1889  and  a  grant  issued  in  1890,  and  under- 
took to  show  continuous  adverse  possession 
from  February,  1889,  to  the  time  of  trial. 
The  record  in  the  case  presents  35  exceptions, 
to  which  we  have  given  consideration,  not- 
withstanding a  large  number  of  them  seem 
to  have  been  abandoned  or  not  noticed  by 
the  defendant  in  his  brief. 

The  defendant's  principal  exception  is  to 
his  honor's  refusal  to  nonsuit  the  plaintiffs 
upon  the  evidence.  This  exception  cannot  be 
sustained  as  to  the  35-acre  tract  As  to  that 
tract,  plaintiffs  showed  a  grant  in  1822  to 
William  Mullis,  registered  between  1819  and 
1824;  a  deed  from  Lindsay,  executor,  to 
Mary  J.  Lindsay,  registered  April  20,  1881 ;  a 
deed  from  GriflOng,  commissioner,  to  J.  F.  Aus- 
tin, registered  December  21,  1885 ;  and  mesne 
conveyances  to  the  plaintiffs.  The  title  being 
out  of  the  state,  the  plaintiffs  showed  evi- 
dence of  possession  in  1866  and  1867,  and 
again  from  1889  to  1896.  The  defendant  en- 
tered this  land  in  1889,  and  a  grant  was  issued 
to  him  in  1890,  and  he  remained  in  possession 
of  a  part  thereof  until  the  time  of  the  trial ; 
but  S.  a  Criscoe,  a  co-tenant  with  the  plain- 
tiffs, was  in  possession  of  a  part  of  the  land 
from  1889  to  1896,  and  the  defendant's  posses- 
sion did  not  become  exclusive  until  after  Cris- 
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coe  left  in  1896,  and  he  was  In  possession  un- 
der color  from  1896  until  the  time  this  action 
was  brought  in  1902,  which  was  not  suffi- 
cient to  ripen  his  title. 

Of  the  other  exceptions  insisted  upon  by 
the  defendant,  we  deem  it  proper  to  consider 
the  tenth  and  eleventh,  which  relate  to  the 
location  of  the  William  Mullis  grant,  upon 
the  locating  of  which  plaintiffs'  title  to  the 
35-acre  tract  depends.  The  court  instructed 
the  Jury  as  follows:  "If  the  jury  find  from 
the  greater  weight  of  evidence  that  the  large 
rock  pointed  out  on  the  plat  at  C  Is  one  of 
the  natural  objects  in  the  line  of  the  boun- 
daries of  the  grant  to  William  Mullis,  then 
the  plaintifTs  had  the  right  to  reverse  the 
calls  in  the  grant  and  run  from  said  rock 
to  find  the  beginning  comer."  This  instruc- 
tion was  given  at  the  request  of  the  plaintiffs 
and  the  defendant  excepted.  The  calls  of  the 
William,  Mullis  grant  are:  "Beginning  at 
a  red  oak,  John  Mullis'  corner,  about  60  links 
from  said  branch,  and  runs  north,  63  degrees 
east,  2  chains  and  42  links,  to  a  post  oak, 
Jenkins*  comer;  then  north,  78  degrees  east, 
20  chains,  to  a  pine,  Jenkins'  other  comer; 
then  north,  47  degrees  west,  10  chains,  to  a 
large  rock;  then  north,  9  degrees  east  18 
chains  and  50  links,  to  Pinion's  corner  stake, 
one  post  oak,  and  pine  pointers;  then,  with 
Pinion's  line,  south,  51  degrees  west,  22 
d^iains  and  50  links,  to  Weatherford's  branch ; 
then  down  the  various  courses  of  said  branch 
to  the  beginning."  The  surveyor  testified,  in 
substance,  that  he  failed  to  find  any  evidence 
to  locate  the  red  oak,  John  Mullis'  corner, 
60  links  from  Weatherford's  branch,  which 
is  the  beginning  comer  of  the  William  Mullis 
grant;  that  he  also  failed  to  find  any  evi- 
dence of  the  post  oak  at  the  end  of  the  course 
north,  53  degrees  east  2  chains  and  42  links, 
to  a  post  oak,  Jenkins'  corner,  and  failed  to 
locate  by  evidence  Jenkins'  comer.  The  sur- 
veyor further  testified  that  he  did  find  the 
pine  stump  on  the  course  reading  north,  73 
degrees  east  20  chains,  to  a  pine,  and  that 
there  was  a  solid  line  to  the  pine  stump,  "Jen- 
kins'  other  corner."  The  next  call  is  north, 
47  degrees  west  10  chains,  to  a  large  rock, 
etc.  The  surveyor  testified  that  he  found 
this  rock;  that  it  was  three  feet  out  of  the 
ground,  permanent  and  immovable;  and  that 
in  order  to  locate  the  beginning,  he  started  at 
this  rock  and  reversed  the  call,  and  went  to 
the  pine  stump,  "Jenkins'  other  corner."  He 
further  testified  as  follows:  "We  then  put  on 
the  variation  and  started  for  that  corner  on 
the  branch.  We  reversed  the  call,  and  it 
led  us  to  that  corner,  marked  *No  corner 
found,'  2  chains  and  50  links  from  the  be- 
ginning corner.  That  is  where  our  distance 
gave  out  We  then  reversed  the  first  call  and 
adjusted  bearing,  and  that  carried  us  to  the 
beginning  corner ;  there  to  the  red  oak."  He 
was  asked,  "What  distance  was  that  as 
marked  on  the  plat?"  and  answered:  "I  have 
It  marked  252.  I  believe  one  grant  has  it 
marked  242  and  another  252.    As  best  I  re- 


member It  the  deeds  differ  10  links.**  He 
was  also  asked:  "Mr.  Mullis,  you  found  the 
pine  at  Jenkins'  corner  at  B,  and  went  back 
to  the  beginning  by  reversing  the  corner  to 
Jeiikins'  corner,  to  the  pine  stump,  then  to 
the  beginning  corner,  and  reversed  the  run 
from  the  large  rock?"  He  answered,  "Yes, 
sir ;    with  the  adjusted  bearing." 

The  defendant  contends  that  under  the  evi- 
dence it  was  not  permissible  to  locate  the 
beginning  corner  by  reversing  the  courses 
from  the  large  rock,  as  was  done  by  the  sur- 
veyor, and  that  therefore  the  plaintiffs  have 
failed  entirely  to  locate  the  William  Mullis 
grant  The  general  rule  is  that,  in  order  to 
locate  a  boundary,  the  lines  should  be  run 
with  the  calls  in  the  regular  order  from  a 
known  beginning,  and  the  test  of  reversing 
in  the  progress  of  the  survey  should  be  re- 
sorted to  only  when  the  terminus  of  a  call 
cannot  be  ascertained  by  running  forward, 
but  can  be  fixed  with  certainty  by  running 
reversely  the  next  succeeding  line.  There 
are  exceptional  instances  in  which  it  Is  mani- 
fest that  reversing  a  line  is  a  certain  means 
of  ascertaining  the  location  of  a  prior  line.  In 
Duncan  v.  Hall.  117  N.  O.  446,  23  S.  E.  362, 
it  is  said  by  Justice  Avery  "that  the  general 
rule  is  an  established  law  of  evidence,  adopted 
as  best  calculated  to  ascertain  what  was  in- 
tended to  be  conveyed,  and  it  is  Incumbent 
on  a  party  asking  the  court  to  depart  from  it 
to  show  facts  which  bring  the  particular  case 
within  the  exception  to  the  rule."  It  appears 
from  the  evidence  of  the  surveyor  that  there 
is  no  evidence  to  locate  the  red  oak  called 
f6r  as  the  beginning,  or  the  post  oak  called 
for  as  the  second  corner.  Plaintiffs  contend 
that  the  pine,  Jenkins'  other  corner,  and  the 
large  rock  called  for,  have  been  located  and 
ascertained,  and  that  in  the  absence  of  any  evi- 
dence as  to  the  first  and  second  corners,  to  wit, 
the  red  oak  and  the  post  oak,  Jenkins'  cor- 
ner, the  grant  can  be  located  only  by  the 
method  adopted  by  the  surveyor,  and  that 
such  method  furnishes  a  certain  means  of 
locating  it  with  accuracy. 

Under  these  circumstances  we  think  the 
authorities  support  the  charge  given  by  the 
court  In  this  case  the  evidence  tends  to 
prove  that  the  large  rock  called  for  is  a 
permanent  and  immovable  object,  three  feet 
above  ground,  and  that  it  is  the  rock  called 
for  in  the  William  Mullis  grant.  The  evi- 
dence also  tends  to  establish  the  location  of 
the  pine,  "Jenkins'  other  corner."  Revers- 
ing the  course  and  distance  from  the  rock 
brought  the  surveyor  to  this  corner,  and  by 
following  thence  the  reversed  course,  proper- 
ly adjusting  the  bearlug  by  allowing  the 
variation,  the  surveyor  states  he  was  en- 
abled to  locate  the  beginning.  In  Dobson  v. 
Finley,  53  N.  C.  498.  Chief  Justice  Pearson 
says:  "Supposing  the  pine  to  be  established 
as  the  second  comer ;  could  the  first,  a  begin- 
ning corner,  be  located  by  reversing  the 
course  and  measuring  the  distance  called  for 
from  the  pine  back — that  is,  on  the  reversed 
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course?  His  honor  mied  that  the  beginning 
comer  could  be  fixed  In  this  way.  We  agree 
with  him.  If  the  second  corner  Is  fixed,  it  is 
clear,  to  mathematical  certainty,  that,  by  re- 
versing the  course  and  measuring  the  dis- 
tance, you  reach  the  first  corner,  so  there  is 
no  question  about  overruling  either  course 
or  distance  by  measuring  the  line,  and  the  ob- 
ject la  to  find  the  corner  by  observing  both 
course  and  distance."  In  Harry  v.  Graham, 
18  N.  C.  77,  27  Am.  Dec.  226,  Chief  Justice 
Bufiln  says:  "For  example,  if  this  deed  had 
said  that  the  line  from  the  corner  chestnut 
and  red  oak  ran  to  a  black  oak  near  the 
patentee's  other  line,  and  gave  neither  course 
nor  distance,  or  only  one,  and  thence  north,  45 
degrees  east,  220  poles  to  a  post  oak,  bis  own 
and  Beard's  corner,  the  line  might  be  re- 
versed from  the  post  oak  to  ascertain  the 
comer  of  that  and  the  next  preceding  line,  be- 
cause that  aflfords  the  only  evidence  (the 
black  oak  not  being  found,  or  its  locality 
otherwise  Identified)  of  the  point  at  which 
the  one  line  terminated  and  the  other  began." 
We  think  his  honor's  charge  is  justified  by 
the  eminent  authorities  we  have  cited.  If 
the  large  rock,  and  the  pine,  "Jenkins'  other 
corner,"  are  located  to  the  satisfaction  of 
the  jury,  we  see  no  reason  why  the  method 
pursued  by  the  surveyor  In  following  the  re- 
versed course,  with  proper  adjustment, 
should  not  establish  the  beginning  corner 
with  reasonable  certainty.  We  see  nothing  In 
Norwood  Y.  Crawford,  114  N.  C.  618,  19  S.  B. 
349,  which  militates  against  the  position  that 
this  is  a  proper  method  of  determining  the 
beginning  corner  of  this  grant  There  Is  tes- 
timony upon  th^  part  of  the  surveyor  tending 
to  prove  that  there  was  a  solid  line  to  the 
pine  stump,  being  "Jenkins'  other  corner"; 
that  he  found  the  pine  stump  there.  When 
he  found  the  large  rock  and  reversed  his 
course,  with  proper  adjustment,  it  carried  him 
back  to  "Jenkins'  other  corner,"  and  by  con- 
tinuing the  reversed  course  it  should  bring 
him  back  to  the  beginning.  The  conditions 
seem  to  be  present  in  this  evidence  which 
would  make  this  case  one  of  the  exceptions 
mentioned  in  Duncan  v.  Hall,  supra.  There 
is  an  entire  absence  of  any  proof  of  a  red  oak 
about  60  links  from  the  branch,  or  of  John 
Mullis'  corner.  There  Is  also  no  proof  of  the 
location  of  a  post  oak,  being  Jenkins'  corner, 
but  there  is  proof  of  the  location  of  the  pine 
at  "Jenkins*  other  corner,"  and  there  Is  evi- 
dence locating  the  large  rock  mentioned  In 
the  grant  as  the  terminus  of  the  third  line. 
These  conditions,  we  think,  justified  the  sur- 
veyor In  reversing  his  line  from  the  large 
rock  back  to  Jenkins'  otber  corner,"  and  then 
continuing  the  reversed  line  and  thereby  lo- 
cating the  beginning.  We  think,  therefore, 
his  honor  properly  refused  the  fourteenth  and 
fifteenth  Instructions  tendered  by  the  de- 
fendant which  were  practically  requests  to 
instruct  that  the  grant  had  not  been  located. 
We  think  his  honor  erred  in  respect  to 
the  title  to  the  5%-acre  tract    The  plaln- 


tUfs  showed  no  grant  to  themselves,  or  to  any 
one  under  whom  they  claimed,  for  that  tract 
The  plaintiffs  offered  evidence  of  possession 
of  this  tract  during  the  years  of  1866  and 
1867,  and  from  that  time  untU  1889  there 
Is  no  evidence  of  actual  possession.  Conse- 
quently the  possession  followed  the  legal 
title,  which  was  In  the  state.  Plaintiffs  also 
offered  evidence  of  ];x>8sesslon  from  1889  to 
the  fall  of  1806,  and,  for  the  purpose  of  show- 
ing title  out  of  the  state,  relied  upon  the 
grant  from  the  state  to  John  M.  Austin,  dated 
December  19,  1890.  The  right  of  the  de- 
fendant to  this  5%-acre  tract  did  not  accrue 
until  the  date  his  grant  was  issued.  At  that 
time  the  title  was  in  the  state;  the  plain- 
tiffs liaving  failed  to  show  title  out  of  the 
state,  either  by  possession  or  grant  .Inas- 
much as  the  right  of  the  defendant  to  sue 
did  not  accrue  until  December  19,  1890,  and 
as  his  grantor,  the  state,  was  not  barred,  the 
seven-year  statute  (section  141  of  the  Code) 
did  not  begin-  to  run  until  the  date  of  his 
grant  Therefore  the  plaintiffs  have  failed  to 
show  seven  years'  possession  under  color  of 
title  since  the  date  of  that  grant  Hamilton 
V.  Icard,  114  N.  C.  542.  19  S.  B.  607. 

The  judgment  of  the  superior  court  In 
respect  to  the  35-acre  tract  is  afllrmed.  Aa 
to  the  5%-acre  tract  the  judgment  la  re- 
versed, and  a  new  trial  la  awarded.  Let  the 
costs  of  this  court  and  the  appeal  be  divided 
equally  between  the  plaintiffs  and  defendant 

Partial  new  trial. 

(]»  N.  a  219) 

DANIBLS  T.  HOMBR. 

(Supreme  Court  of  North  Carolina.    Oct  17, 
1905.) 

1.  Fish — Riohts  of  Public — ^Reoulatioit. 

Tlie  right  to  fish  in  the  inland  waters  of 
the  state  and  extending  for  a  marine  league  out 
to  sea  is  absolutely  subject  to  the  regulations 
of  the  Legislature,  and  is  not  an  individual  or 
property  right 

[Ed.  Note. — For  cases  in  point  see  vol.  23, 
Cent  Dig.  Fish,  §§  3,  16.] 

2.  Constitutional  Law — Seizure  and  Sale 
OF  Illegal  Fish  Nets — Due  Process  of 
Law. 

Acts  Gen.  Assem.  1905,  c  292.  regulates 
fishing  in  Albemarle  and  Pamlico  Sounds  and 
waters  connected  therewith,  and  creates  a  close 
season.  Section  8  (page  330)  declares  that  a 
person  violating  the  act  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  may  be  fined' 
and  imprisoned;  and  section  9  (page  331) 
makes  it  the  duty  of  certain  officers,  on  an  in- 
formant's affidavit  that  nets  are  being  main- 
tained in  violation  of  the  act,  to  investigate 
the  same  and  seize  and  remove  the  goods  or 
other  appliances  used  in  violation  of  the  act  and 
sell  the  same  and  apply  the  proceeds  to  the  pay- 
ment of  costs  and  expenses  of  removal,  and  pay 
any  balance  remaining  to  the  school  iond  of  the 
county  nearest  to  where  the  offense  is  commit- 
ted. Held  that  as  a  person  whose  nets  are 
seized  for  alleged  violation  of  the  act  is  entitied 
to  contest  such  question,  either  in  replevin  to 
recover  the  nets,  by  an  injunction  to  prevent  a 
sale,  or  by  an  action  to  recover  the  proceeds  of 
the  sale  and  damages,  section  9  was  not  uncon- 
stitutional, as  depriving  him  of  his  property 
without  due  process  of  law. 
Connor  and  Walker,  JJ.,  dissenting. 


N.a) 
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Appeal  ftom  Superior  Conrt;  Dare  Ckiunly; 
Ward»  Judge. 

Replevin  by  B.  T.  Daniels  against  J.  Q. 
Homer.  From  a  judgment  in  favor  of.  de- 
fendant, plaintiff  appeals.    Affirmed. 

B.  O.  Crisp,  Aydlett  &  Ebringhaus,  and 
Gilliam  &  Gilliam,  for  appellant  W.  M. 
Bond,  for  appellee; 

CLARK,  C  J.  The  General  Assembly  of 
1905  enacted  chapter  292  *'to  regulate  fishing 
In  Albemarle  and  Pamlico  Sounds  and  wa- 
ters connected  with  them."  The  first  five 
sections  of  that  chapter  define  and  regulate 
the  manner  of  fishing  in  various  sections 
of  the  sounds.  Section  6  (marked  5  in  the 
printed  act)  is  as  follows:  "That  it  shall 
be  unlawful  for  any  person  to  set  or  fish 
any  net  or  appliance  of  any  kind  for  catch- 
ing fish  within  one  mile  on  north  or  south 
side  of  a  line  five  miles  long,  running  west 
from  center  of  New  Inlet  or  Oregon  Inlet, 
or  on  north  or  south  side  of  a  line  five  miles 
long;  running  northwest  from  center  of  Hat- 
teras  Inlet"  Section  7  makes  the  act  oper- 
ative only  from  January  15th  to  May  15th  in 
each  year — ^a"close"  season  of  four  months. 
We  were  told  on  the  argument  and  it  was 
not  controverted,  besides  it  is  matter  of  com- 
mon knowledge,  that  no  small  part  of  the  sus- 
tenance and  business  interest  of  the  people 
living  adjacent  to  Albemarle  and  Pamlico 
Sounds  and  the  waters  connected  therewith 
are  dependent  upon  catching  fish,  whose  sup- 
ply has  80  greatly  decreased  that  the  United 
States  government  has  established  and  is 
operating  at  large  expense  a  fish  hatchery 
at  Bdenton  for  the  purpose  of  putting  into 
the  waters  of  Albemarle  Sound  millions  of 
young  shad  and  other  fish  each  year  to  re- 
plenish the  dimiuishing  supply,  and  that 
the  habit  of  the  fish  is  to  go  out  to  sea,  and 
at  the  end  of  three  years  they  return  to  the 
waters  where  they  were  liberated  for  the 
purpose  of  spawning,  and  that,  if  nets  are 
set  across  the  inlets  through  which  they 
return,  the  fish  are  either  caught  or  detained 
beyond  the  spawning  season  and  the  supply 
of  fish  in  Albemarle  and  Pamlico  Sounds 
and  connecting  waters  will  be  thereby  al- 
most entirely  destroyed,  and  the  government 
hatchery  at  Edenton  will  become  a  useless 
expense,  and  will  doubtless  be  abandoned. 

With  a  view  of  protecting  the  rights  of 
the  public  against  the  cupidity  of  those  who 
for  their  own  profit  would  "kill  the  goose 
that  lays  the  golden  egg"  for  the  benefit  of 
a  whole  section  of  the  state,  whose  people 
are  so  largely  interested  in  the  fish  industry, 
the  General  Assembly  of  1905  enacted  the 
above-named  chapter,  creating  a  close  season 
of  four  months,  during  which  the  fish  may 
freely  return  to  our  waters  to  lay  their  eggs, 
and  for  the  purpose  of  enforcing  its  execu- 
tion, when  the  profits  arising  from  its  viola- 
tion would  be  a  great  temptation  thereto, 
deemed  it  necessary  to  enact  sections  8  and 
9  of  said  act  as  follows:  "Sec«  8.  That 
51  &fi.^63 


any  person  who  shall  violate  any  section 

or  provision  of  this  act  shall  be  guilty  of 
a  misdemeanor  and  upon  conviction  in  any 
county  opposite  the  place  at  which  said  act 
is  done  shall  be  fined  or  imprisoned  at  the 
discretion  of  the  court"  And  inasmuch  as, 
pending  trial  and  conviction,  the  destruction 
of  the  fish  would  go  on,  to  the  great'  profit 
of  the  violators  and  to  the  irreparable  In- 
Jury  of  the  public,  the  General  Assembly 
thought  proper  to  add  to  the  abatement  of 
the  nuisance  the  penalty  of  the  loss  of  the 
nets,  the  means  by  which  the  law  was  vio- 
lated, by  the  following:  "Sec,  9.  That  it 
.shall  be  the  duty  of  the  oyster  commissioner 
or  assistant  oyster  commissioner,  whenever 
an  affidavit  is  delivered  to  him,  stating  that 
affiant  is  informed  and  believes  that  said  act 
is  being  violated  at  any  particular  place,  to 
go  himself  or  send  a  deputy  to  such  place,  in- 
vestigate the  same  and  they  shall  seize  and 
remove  all  nets  or  other  appliances  setting 
or  being  used  in  violation  of  this  act  sell 
the  same  at  public  auction  and  apply  pro- 
ceeds of  sale  to  payment  of  cost  and  expenses 
of  such  removal,  and  pay  any  balance  re- 
maining to  the  school  fund  of  county  nearest 
to  where  offense  is  committed." 

An  affidavit  by  14  citizens  having  been 
made  March  25,  1905,  that  B.  T.  Daniels 
was  violating  the  aforesaid  act  by  setting 
two  nets  in  the  waters  of  Pamlico  Sound 
at  the  end  of  Croatan  Sound,  and  also  east 
of  Roanoke  Marshes  Lighthouse,  where  the 
fish,  returning  to  the  sound  through  Hatteras 
Inlet  would  be  caught  during  the  "close" 
season  provided  by  law,  the  defendant  the 
assistant  oyster  commissioner,  notified  said 
Daniels  that  he  would  seize  said  nets  on 
May  1st  which  nets  were  in  water  where 
the  aforesaid  law  prohibited  the  setting  or 
fishing  said  nets,  as  the  plaintiff  admits,  and 
against  the  protest  of  said  Daniels  did  take 
said  nets  out  of  the  water  and  placed  them 
on  shore  under  guard,  whereupon  this  pro- 
ceeding for  claim  and  delivery  for  the  nets 
was  instituted.  The  defendant  avowed  his 
purpose  to  sell  the  said  nets  and  apply  the 
proceeds  to  the  cost  of  seizing  and  removing 
the  same,  and  applying  the  surplus  of  the 
proceeds,  if  any,  to  the  school  fund  of  the 
county  as  provided  by  said  act 

There  is  no  individual  or  property  right 
to  fishery  in  the  waters  mentioned  in  the 
act  The  right  of  fishery,  as  well  as  hunt- 
ing, rests  in  the  state,  and  is  subject  ab- 
solutely to  such  regulations  as  the  General 
Assembly  may  prescribe,  and  can  be  exer- 
cised only  at  such  times  and  by  such  methods 
as  it  may  see  fit  to  permit  ( Hettrick  v.  Page, 
82  N.  C.  65;  Rea  v.  Hampton,  101  N.  C.  51, 
7  S.  E.  649;  State  v.  Gallop,  126  N.  C.  979, 
983,  35  S.  B.  180,  and  cases  there  cited) ; 
and  this  right  may  be  exercised  a  marine 
league  out  to  sea  (Manchester  v.  Massachu- 
setts, 139  U.  S.  240,  11  Sup.  Ct  559,  35  L. 
Ed.  359),  and  citizens  of  other  states  may 
be  excluded  (McCready  v.  Virginia,  94  U.  S. 
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891,  24  L.  Ed.  248).  As  the  plaintiff  ad- 
mits his  nets  were  set  in  waters  forbidden 
by  the  act,  his  counsel  admitted  that  the 
seizure  was  legal,  but  denied  the  right  of 
the  defendant  to  sell  the  nets  as  provided 
in  the  statute.  But  the  state  was  sole  judge 
of  the  penalty  it  should  impose  for  a  viola- 
tion of  its  laws.  It  thought  proper  here  to 
make  the  loss  of  the  instruments  used  in 
such  violation  a  part  of  the  penalty,  possibly 
to  prevent  a  repetition  of  the  offense,  or  as 
a  surer  deterrent  of  its  commission. 

The  plaintiff  contends  that,  though  his 
property  Is  admitted  by  him  to  have  been 
used  in  violation  of  law  at  the  time  of 
seizure,  the  statute  imposing  as  a  penalty 
the  loss  of  such  property  Is  unconstitutional. 
In  that  there  was  no  previous  notice  and 
trial.  But,  as  the  General  Assembly  could 
prescribe  the  loss  of  the  nets  as  a  penalty 
and  the  offense  is  admitted,  there  is  nothing 
to  try.  As  was  said  In  Rea  v.  Hampton, 
101  N.  C,  at  page  55,  7  S.  E.,  at  page  651, 
9  Am.  St  Rep.  21:  "As  the  Legislature 
had  the  undoubted  right  to  regulate  the  man- 
ner in  which  the  right  of  fishing  In  Albemarle 
Sound  should  be  exercised,  the  plaintiffs  had 
no  right  to  fish  in  its  waters  in  any  mode 
not  allowed  by  law.  The  facts  found  show 
that  they  were  fishing  in  violation  of  law, 
and  it  would  be  singular  if  they  could  ask 
the  law  to  protect  them  In  Its  violation." 
In  Rose  v.  Hardle,  98  N.  C.  44,  4  S.  E.  41, 
a  town  ordinance  was  held  valid  which  au- 
thorized all  hogs  running  at  large  to  be 
impounded  and  sold  for  the  costs  and  penalty. 
Here  the  state  made  the  penalty  the  forfei- 
ture of  the  article  used  In  violation  of  the 
act  In  Mowery  v.  Salisbury,  82  N.  C.  175, 
a  town  ordinance  was  sustained  which  made 
the  penalty  for  failure  to  pay  the  tax  on 
a  dog  the  right  to  kill  the  dog.  At  common 
law  any  personal  chattel  that,  even  acci- 
dentally, caused  the  death  of  a  rational  be- 
ing was  forfeited  to  the  sovereign  and  sold, 
and  the  proceeds  distributed  to  the  poor, 
as  a  cart  that  ran  over  a  person,  a  weapon, 
and  the  like.  They  were  styled  "deodands." 
1  Blk.  Com.  800.  And  no  trial  or  conviction 
of  any  person  was  necessary. 

But  the  plaintiff  contends  that  he  might 
not  have  been  using  his  nets  In  forbidden 
water,  and.  If  so,  he  was  entitled  to  have 
that  question  determined  by  a  jury  trial  be- 
fore his  nets  were  sold.  As  the  plaintiff 
admits  that  his  nets  were  so  being  used  on 
this  occasion,  the  proposition  becomes  a  mere 
academic  question  in  this  case.  In  view, 
however,  of  the  Importance  of  the  matter 
being  settled,  and  in  accordance  with  the 
wishes  of  the  parties,  we  pass  upon  the 
point  It  was  not  seriously  controverted, 
and  could  not  be,  that  an  abatement  of  a 
nuisance  must  be  summary,  and  that  a 
seizure  can  take  place  before  any  adjudica- 
tion by  legal  process;  the  party  having  his 
remedy  by  proper  proceedings  for  an  illegal 
■elznrtk    In  Hettricfc  ▼•  Page,  82  N.  a  65, 


Smith,  G.  J.,  held  that  fishing  in  waters* 
when  prohibited  by  law,  was  a  public  nui- 
sance, and  even  a  private  individual,  if  in- 
jured thereby,  or.  Indeed,  any  one  else,  may 
remove  the  impediment 

But  the  plaintiff  insists  that  before  Ills 
nets  are  sold  he  is  entitled  to  have  the  fact 
determined  by  a  court  whether  he  has  in- 
curred the  penalty  by  doing  the  illegal  act 
So  he  has;  but  it  can  be  asserted  in  this 
very  action  to  recover  the  nets  before  sale, 
or  after  sale  by  an  action  to  recover  the  pro- 
ceeds of  sale  or  damages,  or  upon  advertise- 
ment of  sale  by  an  injunction  to  prevent  the 
sale.  He  has  his  full  remedy,  but  it  does 
not  Include  a  continuance  of  the  nuisance  to 
his  individual  profit  and  the  public  detri- 
ment, while  the  question  of  violation  of  the 
statute  is  being  determined.  The  Identical 
point  has  been  determined,  and  by  courts 
of  the  highest  authority.  By  a  statute  in 
New  York,  very  similar  to  ours,  passed  in 
1880,  fishing  at  certain  places  was  prohibit- 
ed and  made  punishable  as  a  misdemeanor. 
This  not  proving  sufl3clently  effective,  an 
amendment  in  1883  authorized  any  person 
to  "abate  and  summarily  destroy,"  and  it 
was  made  the  duty  of  any  game  constable 
to  "seize,  and  remove  and  forthwith  de- 
stroy," any  "net,  pound  or  other  means  or 
device  for  taking  or  capturing  fish"  In  viola- 
tion of  any  law,  then  or  thereafter  enacted, 
for  the  protection  of  fish.  In  the  Court  of 
Appeals  of  New  York  (Lawton  v.  Steele, 
119  N.  Y.  226,  23  N.  E.  878,  7  L.  R.  A.  134, 
16  Am.  St  Rep.  813)  the  act  was  held  con- 
stitutional, affirming  the  court  at  General 
Term.  Upon  writ  of  error  to  the  United 
States  Supreme  Court  this  was  again  aflarm- 
ed  (Lawton  v.  Steele,  152  U.  S.  133,  14  Sup. 
Ct  499,  38  L.  Ed.  385)  ;  the  court  holding 
that  the  authority  to  summarily  destroy  nets 
used  in  violation  of  the  law  for  the  protec- 
tion of  fish  "is  a  lawful  exercise  of  the  police 
power  of  the  state,  and  does  not  deprive  the 
citizen  of  his  property  without  due  process 
of  law."  After  stating  the  absolute  power 
of  the  Legislature  to  regulate  fishing  and 
to  provide  for  the  protection  of  fish,  the  court 
says:  "Nor  is  a  person  whose  property  is 
seized  under  the  act  in  question  without  his 
legal  remedy.  If  in  fact  his  property  has 
been  used  in  violation  of  the  act  he  has  no 
just  reason  to  complain;  if  not  he  may 
replevy  his  nets  from  the  ofi^cer  seizing  them, 
or,  If  they  have  been  destroyed,  may  have 
his  action  for  their  value.  In  such  cases  the 
burden  would  be  upon  the  defendant  to  prove 
a  Justification  under  the  statute.  As  was 
said  by  the  Supreme  Court  of  New  Jersey  in 
a  similar  case  (Am.  Print  Works  v.  Law- 
rence, 21  N.  J.  Law,  248,  259)  :  "The  party 
Is  not,  in  point  of  fact  deprived  of  a  trial 
by  jury.  The  evidence  necessary  to  sustain 
the  defense  is  changed.  Even  if  the  party 
were  deprived  of  a  trial  by  jury,  the  statute 
Is  not  therefore,  necessarily  unconstitutional.' 
Indeed,  it  is  scarcely  possible  that  any  actual 
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injustice  could  be  done  In  the  practical  ad- 
ministration of  tlie  act"  This  decision  by 
the  court,  cliarged  as  tlie  final  tribunal  with 
the  construction  and  enforcement  of  the 
fourteenth  amendment,  should  be  conclusive. 
The  United  States  Supreme  Court  (152  U.  & 
142,  14  ^up.  Ct  503,  38  L.  Ed.  385)  further 
says:  "It  is  said,  however,  that  the  nets 
are  not  in  themselves  a  nuisance,  but  are 
perfectly  lawful  acts  of  manufacture,  and  are 
ordinarily  used  for  a  lawful  purpose.  This, 
however,  is  by  no  means  a  conclusive  answer. 
Many  articles,  such,  for  instance,  as  cards, 
dice,  and  other  articles  used  for  gambling  pur- 
poses, are  perfectly  harmless  in  themselves, 
but  may  become  nuisances  by  being  put  to  an 
illegal  use,  and  in  such  cases  fall  within  the 
ban  of  the  law,  and  may  be  summarily  de- 
stroyed. •  •  •  The  power  of  the  Legis- 
lature to  declare  that  which  is  perfectly  in- 
nocent In  itself  to  be  unlawful  is  beyond 
question  (People  v.  West  106  N,  Y.  293,  12  N. 
E.  610,  60  Am.  Rep.  452),  and  in  such  case  the 
Legislature  may  annex  to  the  prohibited  act 
all  the  incidents  of  a  criminal  offense,  includ- 
ing the  destruction  of  property  denounced 
by  it  as  a  public  nuisance."  If  further  cites 
to  same  purport  Weller  v.  Snover,  42  N.  J. 
Law,  341,  and  Williams  v.  Blackwell,  2  H.  & 
C.  33,  which  sustained  acts  for  the  suih- 
mary  destruction  of  fish  baskets  and  traps 
used  to  catch  fish  contrary  to  law.  Lawton 
V.  Steele  has  since  been  cited  for  this  propo- 
sition as  authority  by  a  unanimous  court 
Sentell  v.  Railroad,  166  U.  S.  706,  17  Sup. 
Ct  693,  41  L.  Ed.  1169. 

Code,  S§  1049,  1051,  1052,  authorize  any 
police  officer,  constable,  sheriff,  or  Justice 
of  the  peace  to  summarily  destroy  any  gaming 
table,  etc.,  and  the  seizure  of  any  money 
staked  (which  is  not  a  nuisance  per  se,  any 
more  than  the  fishing  net),  one  half  to  be- 
long to  the  person  seizing  it  and  the  other 
half  to  the  poor  of  the  county.  This  is  cited 
by  Dick,  J.,  in  North  Carolina  v.  Vanderford 
(C.C.)  35  Fed.  286,  in  sustaining  the  summary 
seizure  and  destruction  of  a  barrel  of  '*block- 
ade"  whisky.  And  a  similar  statute  was 
held  constitutional  in  Garland  v.  State,  71 
Ark.  138,  71  S.  W.  258.  Certainly  gambling 
In  the  back  room  of  some  village  hotel,  or 
private  house,  or  stable  loft  Is  not  as  injuri- 
ous as  the  destruction  of  the  fishing  industry, 
upon  which  depends  to  a  large  extent  the 
prosperity  of  twenty  counties,  and  whose 
importance  has  attracted  the  attention  of  the 
federal  government  and  caused  a  large  ex- 
penditure to  restore  the  depleted  stock  of 
fish — an  expenditure  which  would  be  in  vain 
if  the  General  Assembly  is  powerless  to  aa- 
thorize  the  prompt  abatement  of  fishing  nets 
at  the  Inlets  during  the  months  when  the 
fish  return  to  lay  their  eggs,  or  to  authorize 
such  penalities,  including  the  forfeiture  of 
the  nets  illegally  used,  as  the  representatives 
of  the  people  may  deem  necessary  to  sup- 
press the  nuisance. 

The  same  ruling  as  in  Lawton  ▼.  Steele, 


snpra,  was  made  in  Wisconsin,  in  a  very 
able  opinion  by '  Cassoday,  C.  J.  (1896) 
Bittenhaus  v.  Johnston  (1896)  68  N.  W.  805, 
32  L.  R.  A.  880.  Lawton  v.  Steele  has  been 
recently  quoted  and  followed.  Burroughs  v. 
Eastman,  101  Mich.  426,  59  N.  W.  817,  24  L. 
R.  A.  859,  45  Am.  St  Rep.  419;  Osborn  v. 
Charlevoix,  114  Mich.  655,  72  N.  W.  982. 
The  plaintiff  relies  on  Colon  v.  Lisk,  168  N. 
T.  188,  42  N.  E.  302,  60  Am.  St  Rep.  609, 
but  that  case  fully  recognizes  and  follows 
Lawton  v.  Steele,  originally  decided  by  the 
same  court,  and  merely  holds  that  an  exten- 
sion of  the  same  summary  power  to  the 
seizure  and  sale  of  vessels  was  not  necessi- 
tated by  the  same  urgency  as  was  requisite 
as  to  nets  in  the  water,  and  that  there  should 
be  condemnation  proceedings  before  sale. 
Presumably  it  were  better,  as  to  articles  of 
that  value  and  nature,  that  the  right  to  sell 
should  be  adjudicated  before  sale. 

As  to  the  nets,  the  plaintiff,  had  he  not 
admitted  his  violation  of  law,  could  have 
contested  the  nets  having  been  set  within 
the  forbidden  limits,  or  that  they  had  been 
so  used  with  his  consent,  or  set  up  any  other 
defense,  without  detriment  to  his  rights  by 
this  proceeding  of  claim  and  delivery,  or  by 
an  injunction  to  prevent  a  sale,  or  by  ac- 
tion to  recover  the  proceeds  of  sale  and  dam- 
ages. On  the  other  hand,  the  General  As- 
sembly had  the  power  to  authorize  prompt 
abatement  of  the  nuisance  by  seizure  and 
sale  of  the  nets,  subject  to  the  right  of 
their  owner  to  contest  the  fact  of  his  viola- 
tion of  the  law,  by  this  or  any  other  of  the 
remedies  just  enumerated.  As  against  the 
person  actually  creating  the  nuisance,  it  may 
be  abated  without  notice.  Jones  v.  Williams, 
11  M.  &  W.  176;  Garrett  on  Nuisances,  814. 
Such  is  the  law,  recognized  even  as  far  as 
India.  Ratanlal  &  Dharajlal,  Eng.  &  Indian 
Law  of  Torts,  403.  Besides,  in  this  case, 
notice  was  actually  given  before  removing 
the  nets,  and  the  plaintiff  neither  removed 
nor  offered  to  remove  liis  nets  from  the  for- 
bidden waters,  though  given  the  opportunity 
to  do  so  by  the  notice  given  him  by  the  de- 
fendant The  plaintiff  has  had  his  day  in 
court  by  this  very  proceeding  in  claim  and 
delivery,  and  the  nets  are  not  yet  sold.  It 
is  no  deprivation  of  any  right  that  he  is  the 
actor,  the  plaintiff,  since  (as  the  United 
States  Supreme  Court  said  in  Lawton  v. 
Steele,  supra)  the  burden  is  on  the  defendant 
to  justify  the  seizure.  It  is  not  a  question 
of  right,  but  merely  as  to  the  form  of  legal 
procedure,  whether  the  violator  of  the  statute 
shall  be  plaintiff  or  defendant  In  the  action, 
and  as  to  that  surely  the  Legislature  is  the 
Judge.  As  was  said  in  State  v.  Lytle,  138 
N.  C.  741,  51  S.  B.  68,  "a  statute  will  never 
be  held  unconstitutional  if  there  is  any  rea- 
sonable doubt";  citing  Sutton  v.  Phillips, 
116  N.C.  504,  21  S.  E.  698.  Can  we  say  that 
an  act  is  unconstitutional  "beyond  a  reason- 
able doubt*'  when  such  legislation  has  been 
held  constitutional  by  the  Supreme  Court  of 
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the  United  States  and  by  the  highest  courts 
of  New  York,  New  Jersey,  and  Wisconsin? 
If  the  nets  cannot  be  forfeited,  then,  by  hav- 
ing two  sets  of  nets,  the  plaintiff  can  replace 
his  nets  as  fast  as  the  officer  carries  the 
other  off,  and  then,  in  turn,  put  in  the  first 
net  when  the  second  is  seized.  .Thus  the  at- 
tempt to  abate  the  nuisance  would  become  a 
mere  farcical  race  between  the  violator  and 
the  officer  of  the  law.  There  is  no  analogy 
between  the  prompt  seizure  of  property, 
when  required  by  reasons  of  public  policy, 
when  the  rightfulness  of  such  seizure  can 
be  afterwards  litigated,  and,  if  wrongfully 
taken,  the  article  can  be  recovered  or  dam- 
ages therefor,  and  the  taking  of  human 
life,  which  cannot  be  restored. 

In  the  exercise  of  the  police  power  the 
General  Assembly  is  not  restricted  to  in- 
dictment, but  may  proceed  by  the  summary 
process  of  abatement  of  the  nuisance  and 
imposing  as  a  penalty  the  forfeiture  or  de- 
struction, as  It  may  deem  best,  of  the  article 
illegally  used.  An  act  of  the  I^egislature, 
which  speaks  for  the  people  in  making  its 
laws,  is  "the  law  of  the  land,"  unless  there 
is  a  provision  of  the  Constitution  which  for- 
bids it  to  enact  such  law.  We  look  in  vain 
in  that  instrument  for  any  provision  which 
forbids  legislation  in  furtherance  of  the 
police  power,  authorizing  summary  process 
of  seizure  of  nets  and  their  forfeiture  when 
used  in  open  violation  of  law.  The  right  of 
seizure  and  destruction  of  the  nets  is  not 
seriously  denied.  For  a  stronger  reason,, 
then,  the  alleged  violator  of  the  law  cannot 
complain  of  the  "sale  at  public  auction," 
as  that  presupposes  advertisement  and  delay, 
during  which  time  he  can,  as  was  done  in 
this  case,  bring  claim  and  delivery  and  re- 
cover the  nets,  if  not  used  Illegally,  where- 
as, if  summarily  destroyed,  his  sole  remedy 
is  an  action  for  damages.  He  is  in  better 
case  than  if  the  nets  were  destroyed.  In 
^ther  event.  If  he  is  proven  to  have  used  the 
nets  illegally,  he  loses  the  nets,  and  it  can 
make  no  difference  to  him  whether  they 
are  destroyed  or  sold.  The  state  is  not  com- 
pelled to  commit  an  act  of  vandalism  to  be 
constitutional.  It  has  found  the  criminal 
law  an  inefficient  protection,  and  that  dep- 
rivation of  the  nets  is  necessary  to  prevent 
the  violation  of  the  law.  The  owner  of  the 
nets  has  his  day  in  court  to  contest  the  fact 
of  violation  by  an  action  for  damages,  if 
nets  are  summarily  destroyed,  and  the  addi- 
tional remedy  of  claim  and  delivery,  if  to  be 
sold  at  public  auction.  He  has  nothing  to 
complain  of.  Our  steady  increase  in  popula- 
tion renders  imperatively  necessary  the  strict 
enforcement  of  all  measures  intended  to  pro- 
tect or  prevent  interference  with  the  sources 
of  food  supply  for  our  people.  The  sove- 
reign people  of  the  state  are  in  a  bad  case 
if  they  cannot  protect  the  great  fishing  in- 
dustry by  providing  that  those  who  would 
destroy  it  by  nets  set  at  forbidden  and  vital 
places,  during  the  four  months  prescribed, 
■hall   forfeit  their  nets.    The  General  Amt 


sembly  has  found,  and  00  says  by  its  statute^ 
that  this  remedy  is  necessary  to  enforce  the 
execution  of  the  law.  Unless  this  is  done,, 
the  state  is  in  fact  utterly  powerless  to  pro- 
tect that  large  part  of  its  people  who  are 
engaged  in  or  dependent  upon  the  great  fish 
industry  in  its  sounds  and  along  its  rivers, 
and  the  lawless  element  who  disregard  the 
law  forbidding  setting  of  nets  is  exempt  from 
control.  The  Constitution  not  having  for- 
bidden the  Legislature  to  provide  for  the 
destruction,  or  forfeiture  and  sale,  as  it  may 
deem  best,  of  nets  illegally  used,  and  the 
owner  of  the  nets  having  his  day  in  court, 
either  by  an  action  of  damages  or  claim  and 
delivery,  this  court  has  no  supervisory  power 
to  hold  that  either  the  destruction  of  the  nets 
or  their  forfeiture  and  sale  is  the  remedy 
which  the  Legislature  must  provide.  That 
is  a  matter  for  its  Judgment  It  may  pre- 
s<?ribe  either  remedy  or  both  and  change  it 
by  subsequent  enactment  The  owner,  if 
violating  the  law,  has  suffered  a  Just  punish- 
ment If  not  violating  it,  he  has  his  full 
remedy  in  court  to  recover  the  nets  or  dam- 
ages as  he  may  elect 

In  the  same  way  the  state  takes  property 
under  the  right  of  eminent  domain  and  turns 
it  over  to  a  railroad  corporation,  which  pays 
for  it  afterwards.  And  this  is  for  the  same 
reason  that,  if  litigation  must  be  had  and 
terminated  before  the  taking,  it  would  seri- 
ously impair  the  benefit  intended  by  the 
exercise  of  the  powers  of  the  state  for  the 
greatest  good  to  the  greatest  number.  For 
the  same  reason,  the  United  States  statutes 
for  the  enforcement  of  the  internal  revenues 
(sections  3455,  3457  [U.  S.  Oomp.  St  1901, 
pp.  2279,  2280])  forfeit  articles  not  lawfully 
stamped,  or  stills,  eta,  illegally  used,  and 
direct  them  to  be  sold  and  the  proceeds  paid 
into  the  federal  treasury,  unless  before  sale 
the  owner  shall  proceed,  as  here,  by  action 
to  recover  the  articles  on  the  allegation  that 
there  was  no  illegal  user.  There  are  other 
United  States  and  state  statutes  imposing 
forfeitures.  Section  3400,  Rev.  St  U.  S.  [U. 
S.  Comp.  St  1901,  p.  2282],  provides  that,, 
where  the  value  of  the  property  seized  is 
less  than  $500,  the  property  shall  be  adver- 
tised and  sold  and  the  proceeds  paid  lntt> 
the  treasury,  unless  the  owner,  as  in  this 
case,  comes  In  and  by  action  asserts  his 
rights.  Conway  v.  Stannard,  84  U.  S.  404, 
21  L.  Ed.  649 ;  Filcher  v.  Faircloth,  185  Ala. 
314,  83  South.  545.  Where  the  amount  is 
over  $500,  the  government,  after  seizure,  be- 
gins regular  condemnation  proceedings  (21 
Am.  &  Eng.  Enc.  [2d  Ed.]  931,  note  12)  ; 
but  the  authorities  all  hold  that  this  is  only 
necessary  because  the  statute  requires  it» 
and  that,  when  the  condemnation  is  decreed, 
it  relates  back  to  the  date  of  the  offense 
(The  Mary  Celeste,  2  Lowell,  354,  Fed.  Cas. 
No.  9,202;  Henderson's  Case,  81  U.  S.  44» 
20  L.  Ed.  815 ;  North  Carolina  v.  Vanderf  ord, 
supra),  as  the  forfeiture  accrued  then,  and 
the  title  passed  to  the  government  at  that 
instant 
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Stif^h  laws  are  not  to  be  constnied  strictly, 
bat  reasonably,  so  as  to  carry  out  the  Inten- 
tion of  the  Legislature.  U.  S.  ▼.  Stowell, 
133  U.  S.  12,  10  Sop.  Ct.  1044,  83  L.  Ed.  555. 
As  Is  pointed  out  In  U.  S.  v.  56  Barrels  of 
Whisky,  25  Fed.  Cas.  1075,  Fed.  Oas.  No.  15,- 
095,  there  Is  a  clear  distinction  between  for- 
feiture of  goods  at  common  law  in  cases  of 
treason  and  felony,  which  could  take  place 
only  after  conviction,  and  a  statutory  for- 
feiture of  property  because  of  its  use  for  il- 
legal purposes.  In  the  latter  case  the  of- 
fender is  not  on  trial  nor  before  the  court,  un- 
less he  Toluntarily  comes  in  as  a  plaindfC  to 
recover  the  goods.  The  statute,  says  the 
court,  does  not  make  the  forfeiture  the  con- 
sequence of  his  conviction,  but  of  his  offense, 
which  is  inquired  into  by  a  seizure  of  the 
property  while  being  Illegally  used,  and  pr^ 
ceedlngs  of  condemnation,  if  required  by 
statute,  and.  If  not,  then  by  its  destruction  or 
sale,  unless  the  owner  seeks  an  Inquiry  by 
claim  and  delivery  or  action  for  damages. 
As  was  well  said  in  Welmer  v.  Bunbury,  30 
Mich.  211,  there  is  nothing  in  the  Gonstlta- 
tlon  "that  necessarily  implies  that  due  pro- 
cess of  law  must  be  Judicial  process.  Much 
of  the  process  by  means  of  which  the  govern- 
ment is  carried  on  and  the  order  of  society 
maintained  is  purely  executive  or  adminis- 
trative. Temporary  deprivations  of  liberty 
or  property  must  often  take  place  through 
the  action  of  ministerial  or  executive  ofBcers 
or  functionaries,  or  even  of  private  parties, 
where  it  has  never  been  supposed  that  the 
common  law  would  afford  redress."  Then, 
after  instancing  the  arrest  of  a  felon,  flagrante 
delicto,  without  warrant  (4  Blk.  Goul  292),  and 
a  traveler  passing  over  the  adjacent  field 
when  a  public  road  becomes  impassable,  it  Is 
further  said :  "Our  laws  for  the  exercise  of 
the  right  of  eminent  domain  protect  parties 
in  going  upon  private  grounds  for  the  pre- 
llminaiy  examinations  and  surveys.  It  may 
be  said  that  in  none  of  these  cases  is  the  de- 
privation final  or  permanent;  but  that  Is 
immaterial.  The  Ck)nstitution  is  as  clearly 
violated  when  the  citizen  is  unlawfully  de- 
prived of  his  liberty  or  property  for  a  single 
hour  as  when  it  is  taken  away  altogether. 
Estrays  were  at  the  common  law  taken  up 
and  disposed  of  without  Judicial  proceedings. 
1  Blk.  Com.  297."  Then,  after  mentioning 
statutes  to  the  same  effect,  by  which  "the 
owner  of  stray  beasts  might  be  deprived 
of  his  ownership  by  ex  parte  proceedings  not 
of  a  Judicial  character,"  and  the  abatement 
of  nuisances  by  any  one  injured,  who.  thus 
becomes  *'his  own  avenger  or  ministers  re- 
dress to  himself  (8  Blk.  Com.  5),"  and  dis- 
tress without  warranty  (3  Blk.  Com.  6),  and 
levy  and  sale  for  taxes  without  Judicial  de- 
cree, it  is  said  that  the  destruction  of  a  nui- 
sance by  a  private  party  "is  as  lawful  as  if 
it  had  been  preceded  by  a  Judgment  of  a 
competent  court,  the  only  difference  being 
that  the  party,  when  called  upon  to  Justify 
the  act,  must  in  the  one  case  prove  the  facts 


.warranting  It,  while  In  the  other  he  would 
be  protected  by  the  Judgment"  This  ap- 
plies in  the  present  case,  where  the  violator 
of  the  law  is  deprived  of  his  net,  flagrante 
delicto,  but  has  his  remedy  in  this  action 
against  the  oflloer  for  the  property,  if  un- 
lawfully taken.  The  Supreme  Court  of  the 
United  States  (U.  S.  v.  1,060  Bags  of  Coffee, 
12  U.  S.  [8  OrancH]  404,  3  L.  Ed.  602)  says 
in  this  connection :  "In  the  eternal  struggle 
that  exists  between  the  avarice,  enterprise, 
and  combinations  of  individuals  on  the  one 
hand,  and  the  power  charged  with  the  ad- 
ministration of  the  laws  on  the  other,  severe 
laws  are  rendered  necessary  to  enable  the  ex- 
ecutive to  carry  into  effect  the  measures  of 
policy  adopted  by  the  Legislature.  To  them  be- 
longs the  right  to  decide  on  what  event  a 
divesture  of  right  shall  take  place,  whether 
on  the  commission  of  the  offense,  the  seizure, 
or  the  condemnation.  In  this  instance  we 
think  that  the  commission  of  the  offense 
makes  the  point  of  time  on  which  the  statu- 
tory transfer  of  right  takes  place." 
No  error. 

HOKE,  J.  (concurring).  I  concur  in  the 
decision  of  this  case,  and  am  of  opinion  that 
the  act  in  question  is  a  constitutional  ex- 
ercise of  legislative  power.  It  is  conceded 
that  fishing  in  the  waters  of  our  sounds  is 
the  subject  of  legislative  regulation,  and  that 
the  Legislature  may  prescribe  the  time  and 
method  of  taking  fish,  establish  closed  sea- 
sons, prohibit  the  placing  of  nets  and  traps 
within  certain  localities,  declare  such  placing 
a  criminal  nuisance,  and  direct  its  summary 
abatement.  When  such  legislation,  however, 
involves  the  destruction  of  private  property, 
it  must  be  limited  to  the  reasonable  neces- 
sities of  the  case  which  calls  it  forth,  and 
may,  under  given  circumstances,  become  the 
subject  of  Judicial  scrutiny  and  control.  The 
extreme  necessity  for  this  legislation  and  its 
beneficent  purpose  have  been  clearly  and 
forcibly  stated  in  the  principal  opinion,  and 
the  act,  after  making  the  placing  of  nets  in 
prohibited  territory  a  criminal  nuisance,  pro- 
ceeds to  direct  a  sale  and  forfeiture  of  the 
nets  when  placed  in  violation  of  its  pro- 
visions. This  last  feature  of  the  act  In 
question  is  not  usually  or  properly  consid- 
ered a  part  of  the  punishment,  but  as  done 
in  abatement  of  the  nuisance,  and,  unless 
clearly  unreasonable  or  utterly  foreign  to 
the  purpose  designed,  will  be  upheld  by  the 
oourta 

Mr.  Bishop,  in  his « new  work  on  Criminal 
Law  (volume  1),  says  of  such  forfeitures: 
*T>estruction  by  abatement  is  a  phrase  de- 
noting one  form  of  the  transmutation  to  be 
brought  to  view  In  this  chapter.  It  occurs 
when  one  permits  a  thing  to  become  a  nui- 
sance which  another  abates  without  appeal  to 
the  courts.  *  *  *  If  a  man  so  uses  his 
property  that  it  becomes  a  nuisance,  the  nui- 
sance is  liable  to  be  abated,  to  the  destruction, 
if  necessary,  of  the  property.    ^    ^    «  Abat- 
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able  nuisances  afford  a  further  illustration. 
Whenever  the  subject  of  property,  whether 
through  its  owner's  fault  or  not,  is  in  a 
situation  to  be  a  nuisance,  it  is  not  strictly 
forfeited;  but  the  nuisance  may  be  abated,  to 
the  destruction,  if  necessary,  of  the  property. 
BiVen  where  a  nuisance  is  created  by  the  com- 
mission of  a  crime,  its  abatement  without 
Judicial  proceedings  is  not' punishment,  which 
can  follow  only  the  conviction  of  an  offender. 
On  such  conviction,  the  court,  perhaps 
usually,  not  always,  orders  the  abatement, 
yet  even  this  is  not  properly  a  part  of  the 
punishment.  •  ♦  •"  Again,  to  meet  a 
dictum  that  such  forfeitures  were  violations 
of  constitutional  guaranties,  for  trial  by 
Jury  and  that  no  one  should  be  deprived  of 
his  property,  but  by  the  law  of  the  land,  he 
says;  "The  better  view  is  pretty  plainly  an- 
tagonistic to  this  dictum.  It  is  competent, 
on  general  principles,  for  the  lawmaking 
power  to  declare  what  shall  be  a  public 
nuisance  and  to  provide  for  the  forfeiture 
of  the  thing  which  shall  become  such.  The 
forfeiture  may  be  as  well  without  Judicial 
proceedings  as  with,  and  the  case  is  en- 
tirely outside  such  constitutional  provisions 
as  those  referred  to  by  the  learned  Judge. 
•  •  •  In  principle  and  in  conclusion  we 
appear  to  have  something  like  the  following: 
Whenever  the  law,  statutory  or  common, 
creates  a  forfeiture  of  property  by  reason  of 
particular  circumstances  attending  it,  or  of 
ita  being  dangerous  to  the  community,  or  of 
any  form  or  position  which  it  assumes,  this 
forfeiture  is  not  to  be  deemed  a  punishment 
Inflicted  on  its  owner  in  the  criminal  law 
sense.  It  is  not,  therefore,  within  consti- 
tutional guaranties  protecting  persons  ac- 
cused of  crime."  This  author  further  says: 
'*There  is  a  difference  between  what  is  on  its 
face  a  nuisance  or  otherwise  dangerous, 
and  therefore  to  be  at  sight  and  in  pais  for- 
feited or  abated,  like  a  dog,  or  hog  wrongly 
at  large,  or  a  thing  laid  to  obstruct  a  public 
way,  and  an  article  not  in  itself  harmful, 
yet  made  so  by  the  evil  purpose  of  its  owner. 
In  this  latter  case  the  owner  should  have 
notice,"  etc.  The  case  before  us  is  declared 
a  nuisance  by  reason  of  its  placing,  regard- 
less of  the  intent  of  the  owner,  and  may  be 
likened  to  the  instance  given  of  the  physical 
obstruction  of  a  highway.  I  believe,  in  case 
of  a  hog  running  at  large  in  violation  of  an 
ordinance,  our  own  courts  have  held  that 
some  kind  of  notice  or  opportunity  to  re- 
deem should  be  given.  This,  however,  can 
be  easily  distinguished,  on  the  ground  that 
the  forfeiture  of  the  hog  is  clearly  not  nec- 
essary to  the  purpose  of  the  ordinance;  and 
this,  I  apprehend,  is  the  true  principle  on 
which  forfeitures  of  this  character  can  be 
sustained — whether  it  is  done  in  abatement 
of  the  nuisance  and  is  required  by  the  rea- 
sonable necessity  of  the  case. 

After  much  reflection  I  have  come  to  the 
conclusion  that  the  act  in  question  is  neither 
unreasonable  nor  oppressive,  and  may  well  be 


upheld  as  a  lawful  and  proi>er  forfeiture  of 
the  offending  property.  This  is  by  no  means 
because  of  the  small  value  of  the  property 
seized,  but  rather  because  of  the  vast  ex- 
tent and  importance  of  the  Industry  involved, 
the  large  number  of  people  affected,  the  great 
difficulty  of  affording  protection  by  reason  of 
the  exposed  nature  of  the  place,  the  im- 
possibility of  keeping  effective  watch,  and  the 
ease  with  which  such  property  can  be  with- 
drawn, concealed,  or  replaced  by  offenders  in 
the  prohibited  ground.  Under  all  the  facts 
and  circumstances  of  this  case,  the  court 
would  not  be  Justified  in  declaring  that  the 
forfeiture  directed  in  the  effort  to  abate  this 
nuisance  is  unreasonable  and  in  excess  of 
l^slative  power.  In  some  of  the  decisions 
it  is  suggested  that  the  same  constitutional 
provisions  which  guaranty  the  enjoyment  of 
a  citissen's  property  protect  also  his  life 
and  liberty,  and,  if  property  can  be  lavrfully 
forfeited  or  destroyed  by  legislative  or  exec^ 
utive  action,  the  life  and  liberty  of  the 
citizen  can  be  dealt  with  in  like  manner. 
But  not  so.  Such  legislation  affecting  life  or 
liberty  would  be  so  clearly  excessive,  and  so 
entirely  foreign  to  the  object  and  purpose  of 
abating  a  nuisance,  that  it  would  at  once  be- 
come the  proper  occasion  for  Judicial  inter- 
ference. It  cannot  be  likened  to  the  for- 
feiture of  offending  property  seized  "In 
flagrante  delicto"  and  directed  in  the  nec- 
essary and  reasonable  effort  to  abate  a  crimi- 
nal nuisance.  The  suggestion,  I  respectfully 
submit,  affords  no  aid  to  the  proper  con- 
struction of  the  statute  before  us.  I  concur 
in  the  decision  of  the  court 

CONNOR,  J.  (dissenting).  It  is  conceded 
that  no  person  has  a  several  right  of  fishery 
in  the  public  navigable  waters  of  the  state. 
Collins  y.  Benbury,  26  N.  C.  277,  38  Am.  Dec. 
722;  Skinner  v.  Hettrick,  78  N.  a  53.  The 
Legislature  has  tlie  right  to  prescribe  regu- 
lations regarding  the  time,  manner,  and 
means  of  fishing,  etc.,  in  such  waters,  in- 
cluding the  power  to  prohibit  the  placing  of 
nets,  traps,  etc.,  in  such  portion  thereof  as  it 
may  deem  proper  for  the  protection  of  the 
rights  of  the  public  It  may  declare  such 
nets,  etc.,  as  are  prohibited,  or  all  nets  at 
certain  places  or  fixed  periods,  public  nui- 
sances and  provide  for  the  summary  abate- 
ment, by  removal  thereof.  Hettridc  v.  Page, 
82  N.  C.  63.  It  is  needless  to  discuss  the 
limitations  upon  this  power,  because  the 
plaintiff  does  not  question  the  validity  of 
those  provisions  of  the  statute  by  which  it 
is  asserted.  I  fully  concur  in  the  opinion  of 
the  Chief  Justice  in  this  respect  I  also 
concur  in  his  approval  of  the  policy  upon 
which  the  statute  is  based  and  the  end  sought 
to  be  attained.  I  dissent  from  the  conclusion 
that  section  9,  conferring  upon  the  oyster 
commissioner  the  power  to  seize  the  nets 
and  sell  the  same  at  public  auction  without 
notice  to  the  owner,  either  personal  or  con- 
structive, or  any  judgment  of  condemnatioa 
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by  any  Judicial  tribunal  after  a  hearing  or 
any  opportunity  to  the  owner  to  be  heard, 
and  the  disposition  of  the  proceeds  as  di- 
rected, is  valid.  The  right  to  pass  acts  of 
this  character  is  derived  from  the  police 
power,  which  is  an  essential  attribute  of  all 
government.  Without  undertaking  to  define 
this  somewhat  elastic  term  or  fix  its  some- 
what elusive  limits,  it  is  sufficient,  for  the 
purpose  of  this  discussion,  to  say  that  it 
must  be  exercised  within,  and  subject  to,  the 
constitutional  limitations  by  which  the  life, 
liberty,  and  property  of  the  citizen  is  se^ 
cured.  In  a  government  deriving  its  powers 
from  the  consent  of  the  governed,  moving 
within  and  bounded  by  the  clearly  expressed 
grants  of  a  written  constitution,  no  germ  of 
arbitrary  power  Is  to  be  found  or  can  have 
any  existence.  Each  department  of  the  gov- 
ernment must  flpd  its  power  to  act  in  the 
charter  by  which  it  is  created,  and  by  which 
all'  powers  not  delegated  are  reserved  to  the 
people.  The  argument  that  the  act  is  valid, 
because  no  provision  is  found  in  the  Consti- 
tution prohibiting  its  passage  Is,  I  submit 
with  great  deference,  but  equal  confidence, 
based  upon  a  misconception  of  the  nature  of 
our  government  and  the  fundamental  princi- 
ple upon  which  it  is  founded.  Reade,  J.,  in 
Nichols  V.  McKee,  66  N.  O.  480,  says:  *'The 
theory  of  our  state  government  is  that  all 
political  power  is  vested  in  and  derived  from 
the  people.  The  Constitution  is  their  grant 
of  powers,  and  it  is  the  only  grant  which 
they  have  made.  'And  all  powers  not  therein 
delegated  remain  with  the  people.'  Article 
1,  9  37.  This  last  clause  will  not  be  found 
in  the  former  Ck>nstitution  of  the  state. 
♦  ♦  •  It  follows  that  it  is  not  true,  as 
contended  for  upon  the  argument,  that  the 
Liegislature  is  supreme,  except  in  so  far  as  it 
is  expressly  restrained.  However  that  may 
be  in  other  governments,  or  however  it  may 
have  heretofore  been  in  this  state,  it  is  plain 
that  since  the  adoption  of  our  present  Con- 
stitution the  Legislature,  Just  like  each  of 
the  other  departments,  acts  under  a  grant  of 
power,  and  cannot  exceed  them."  While  the 
legislative  authority  is  vested  in  the  Gen- 
eral Assembly,  no  Judicial  power  Is  there 
granted.  On  the  contrary,  it  is  expressly 
prohibited  to  that  department  and  vested  in 
the  Judicial  department.  This  is  fundamen- 
tal, and  nev^r  for  a  moment  or  upon  any 
consideration  to  be  lost  sight  of. 

Among  the  clearly  expressed  limitations 
upon  each  department  of  the  government,  we 
find  it  declared  "that  no  person  ought  to  be 
taken,  imprisoned  or  disseised  of  his  free- 
hold, liberties  or  privileges,  or  outlawed  or 
exiled  or  in  any  manner  deprived  of  his  life, 
liberty  or  property  but  by  the  law  of  the 
land,"  Const  art.  1,  §  17.  These  words,  in 
substance,  come  to  us  from  Magna  Charta. 
Of  them  Blackstone  says:  •'They  protected 
^ery  individual  in  the  nation  in  the  full 
enjoyment  of  his  life,  his  liberty,  and  his 
property,  unlen  declared   forfeited  by  the 


Judgment  of  his  peers  or  the  law  of  the  land." 
Bl.  OonL  vol.  4,  p.  424.  Creasy  says:  "The 
ultimate  effect  of  this  chapter  was  to  give 
and  to  guaranty  full  protection  for  person 
and  property  to  every  human  being  that 
breathes  English  air."  Eng.  Const  151.  The 
latest  commentator  on  Magna  Charta  says: 
"Three  aspects  of  this  prohibition  may  be 
emphasized:  (1)  Judgment  must  precede  ex- 
ecution," etc.  McKechnle,  Magna  Charta, 
438.  Many  definitions  of  the  term  "law  of 
the  land"  have  been  formulated.  Judge 
Cooley  is  of  the  opinion  that  none  are  more 
accurate  or  more  often  quoted  than  that  of 
Mr.  Webster  in  his  great  argument  in  the 
Dartamouth  College  Case.  **By  the  law  of  the 
land  is  most  clearly  intended  the  general 
law,  which  hears  before  it  condemns,  which 
proceeds  upon  Inquiry,  and  reaches  Judgment 
only  after  trial."  This  court  has  adopted, 
with  approval,  this  definition.  Parish  v. 
Cedar  Co.,  183  N.  0. 478,  46  S.  E.  478,  08  Am. 
8t  Rep.  718.  Mr.  Justice  Douglas  in  that 
case  notes  that  Mr.  Webster,  in  enumerating 
legislative  acts  which  fall  within  the  con- 
demnation of  this  provision,  includes  "acts  of 
confiscation"  and  ^'legislative  forfeitures" 
among  the  intolerable  evils  to  be  avoided. 
The  term  has  been  construed  to  be  synony- 
mous with  "due  process  of  law,"  of  which  It 
is  said  "the  essential  elements  are  notice 
and  opportunity  to  defend."  Simon  v.  Craft, 
182  U.  S.  427,  21  Sup.  Ot  830,  46  L.  Ed.  1165. 
While  conceding  these  elementary  principles, 
there  appears  to  have  been  made,  upon  some 
minds,  an  impression  that  in  the  exercise  of 
the  police  power,  especially  when  applied  to 
the  abatement  of  nuisances,  the  Lc^lature 
is  not  to  be  controlled  by  them.  They  ap- 
pear to  hold  that  in  respect  to  this  essential, 
and  yet  easily  abused,  power,  the  public 
welfare  is  paramount  to  the  security  of  the 
citizen,  which  must  be  sacrificed  upon  the 
slightest  suggestion  that  the  public  welfare 
demands  it  It  is  undoubtedly  true  that  the 
public  welfare  or  "the  good  of  the  whole"  is 
paramount,  but  experience  has  brought  men 
to  see  the  truth  that  the  public  welfare  Is 
preserved  only  when  limitations  are  placed 
upon  the  government  and  those  who  make, 
declare,  and  execute  the  law.  The  public 
welfare  demands  the  punishment  of  crime 
as  a  means  of  prevention,  but  the  same  public 
welfare  demands  that  trial  by  due  process  of 
law  and  conviction  shall  precede  punishment. 
When  such  limitations  are  not  imposed,  it 
is  found  that  "the  grim  tradition"  is  true: 

•*!  oft  have  heard  of  Lydford  law. 
How  In  the  morn  they  bang  and  draw 
And  sit  m  Judgment  after." 

I  cannot  assent  to  the  validity  of  any  leg- 
islative enactment  depriving  the  citizen  of 
his  life,  liberty,  or  property  which  will  not 
stand  the  test  of  the  standard  fixed  by  the 
Constitution.  Discussing  the  limitations  up- 
on the  police  pewer,  the  author  of  the  latest 
work  on  the  subject  says:  "There  has  never 
been  a  civilized  government  which  has  not 
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recognized  and  practically  acted  upon  the 
existence  of  limitations  of  the  nature  here 
Indicated.  For  all  governments  profess  to 
apply  or  make  law,  and  the  nature  of  law 
impliea  the  idea  of  restraint  according  to  in- 
telligible principles  of  reason.  The  peculiar- 
ity of  American  jurisprudence  and  govern- 
ment lies  in  the  possibility  of  subjecting  leg- 
islation to  judicial  control  with  a  view  of  en- 
forcing these  principles  and  limitations.** 
Freund  on  Police  Power,  p.  15. 

It  will  be'  observed  that  the  value  of  the 
plaintiff's  net  is  $60.  It  is  a  matter  of  which 
we  may  take  notice  that  a  large  number  of 
the  people  in  the  section  of  the  state  in  which 
the  plaintiff  lives  are  dependent  upon  fishing 
for  the  support  of  themselves  and  their  fami- 
lies. There  is  no  suggestion  that  the  net  is 
in  its  construction  or  use,  otherwise  than  is 
prohibited  by  the  statute,  vicious  or  unlaw- 
ful. It  is  difficult  to  see  in  what  respect  it 
is  more  offensive  to  the  law  or  injurious  to 
the  public  welfare  than  the  mule  of  a  farmer 
which  is  tied  to  a  shade  tree,  or  driven  in  a 
manner  or  at  a  speed  prohibited  by  some 
town  ordinance.  While  in  such  case  the  own- 
er should  not  use  his  property  in  a  manner 
prohibited  by  law,  it  is  equally  true  that  he 
should  not  for  doing  so  be  deprived  of  it 
otherwise  than  by  the  law  of  the  land.  The 
power  of  the  Legislature  to  prescribe  regu- 
lations for  the  use  of  the  public  waters  is  in 
no  respect  different  from  its  power  to  regu- 
late the  use  of  the  public  highway.  The 
power  in  both  cases  comes  from  the  same 
source  and  in  subject  to  the  same  limitations. 
I  would  deem  it  sOfficient  to  state  the  propo- 
sition and  be  content  to  rest  my  opinion  in 
respect  to  its  validity,  but  for  the  fact  that 
a  majority  of  my  learned  associates  differ 
from  me.  A  respectful  regard  for  their 
opinion,  expressed  with  his  usual  clearness 
and  force  by  the  Chief  Justice,  imposes  upon 
me  the  duty  of  examining  the  reasons  upon 
whidd  the  conclusion  is  based  and  the  authori- 
ties cited  to  sustain  them.  I  prefer  to  rest 
my  opinion  upon  the  provisions  of  the  state 
Ck>nstitution  rather  than  the  fourteenth 
amendment  As  early  as  1787,  and  among 
the  earliest  opinions  ever  filed  by  our  judges, 
it  was  held  in  Bayard  v.  Singleton,  1  N.  O. 
5,  "that  by  the  Constitution  every  citizen  had 
undoubtedly  a  right  to  a  decision  of  his  prop- 
erty by  a  trial  jury;  for  that,  if  the  Legisla- 
ture could  take  away  this  right  and  require 
him  to  stand  condemned  in  his  property  with- 
out a  trial.  It  might  with  as  much  authority 
require  his  life  to  be  taken  away  without  the 
formality  of  any  trial  at  all."  In  Hamilton 
V.  Adams.  6  N.  0.  161,  Hall,  J.,  says:  "It  is 
a  principle  never  to  be  lost  sight  of  that  no 
person  should  be  deprived  of  his  property  or 
rights  without  notice  and  an  opportunity  of 
defending  them.  This  right  is  guarantied  by 
the  Constitution.  Hence  it  is  that  no  court 
will  give  judgment  against  any  person,  un- 
less such  person  have  opportunity  of  showing 
cause  against  it    A  judgment  entered  up 


otherwise  would  be  a  nullity.'*  Daniel,  X^ 
in  Robinson  v.  Barfleld,  6  N.  C.  891,  42(X 
says:  "The  transfer  of  property  of  one  in- 
dividual, who  is  the  owner,  to  another  indi- 
vidual, is  a  judicial,  and  not  a  legislative,  act 
When  the  Legislature  presumes  to  touch 
private  property  for  any  other  than  public 
purposes,  and  then  only  in  case  of  necessity 
and  rendering  full  compensation,  it  will  be- 
hoove the  judiciary  to  check  its  eccentric 
course  by  refusing  to  give  any  effect  to  such 
acts.  •  •  •  Our  oath  forbids  us  to  exe- 
cute them,  as  they  infringe  the  principles  of 
the  Constitution.'*  Buffln,  O.  J.,  in  Hoke  v. 
Henderson,  16  N.  G.  15,  25  Am.  Dec  677, 
said :  "But  to  inflict  punishments  after  find- 
ing the  default  is  to  adjudge;  and  to  do  it 
without  default  is  equally  so,  and  still  more 
indefensible.  The  Legislature  cannot  act  in 
that  character,  and  therefore,  although  this 
act  has  the  forms  of  law,  it  Is  not  one  of 
those  laws  of  the  land  by  which  alone  a  free- 
man can  be  deprived  of  his  property.  Those 
terms  'law  of  the  land'  do  not  mean  merely 
an  act  of  the  General  Assembly.  If  they  did, 
every  restriction  upon  the  legislative  authority 
would  be  at  once  abrogated.  •  *  •  In 
reference  to  the  infliction  of  punishments  and 
divesting  of  the  rights  of  property,  it  has 
been  repeatedly  held  in  this  state,  and  it  is 
believed  in  every  other  of  the  Union,  tliat 
there  are  limitations  upon  the  legislative  pow- 
er, notwithstanding  those  words,  and  that  the 
clause  itself  means  that  such  legislative  acts 
as  profess  In  themselves  directly  to  punish 
persons  or  to  deprive  the  citizen  of  his  prop- 
erty, without  trial  before  the  judicial  tribu- 
nals and  a  decision  of  the  matter  of  right,  as 
determined  by  the  laws  under  which  it  is 
vested  according  to  the  course  made  and 
usages  of  the  common  law  as  derived  from 
our  forefathers,  are  not  effectually  'laws,  of 
the  land'  for  those  purposes." 

While  the  opinions  filed  do  not  seriously 
controvert  these  elementary  principles,  they 
hold  that  the  plaintiff  has  no  right  to  invoke 
them  in  this  case,  and  can  claim  no  protec- 
tion by  virtue  of  them;  that  as  to  him  they 
are  pure  abstractions,  for  that  he  and  his 
nets  are  outlawed  by  legislative  enactment 
This  holding  is  based  upon  the  following  prop- 
ositions: (1)  That  the  Legidature  in  the 
exercise  of  the  police  power  may  authorise 
the  sumnuiiy  abatement  of  a  public*  nuisance, 
and,  if  necessary  to  that  end,  direct  the  de- 
struction of  the  offending  property.  (2)  That 
the  right  to  destroy  includes  the  right  to  con- 
demn and  sell  by  summary  action,  without 
notice,  or  judgment  of  forfeiture  and  condem- 
nation. (3)  That  such  summary  forfeiture 
and  condemnation  may  be  enforced  by  a 
ministerial  ofl3cer,  because  it  is  directed  to 
and  operates  upon  the  property,  and  not  as  a 
punishment  or  penalty  imposed  upon  the 
owner  for  violating  the  law.  (4)  That  if  the 
owner  is  entitled  to  a  hearing  and  judicial 
determination  of  his  rights  he  may  obtain  it 
by  resorting  to  the  courts  In  any  appropriate 
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action,  and  that  he  is  not  entitled  to  demand 
that  due  process  be  provided  in  the  statute. 
I  propose  to  discuss  these  propositions  in  the 
order  in  which  they  are  stated.  Before  pro- 
ceeding to  do  so  it  will  be  well  to  state  some 
elementary  principles  which  always  control 
courts  in  passing  upon  the  constitutionality 
of  statutes.  ''We  can  declare  an  act  of  the 
assembly  void  when  it  violates  the  Constitu- 
tion clearly,  palpably,  and  plainly,  and  in 
such  manner  as  to  leave  no  doubt  or  hesita- 
tion on  our  minds.^  Bharpless  v.  Mayor,  21 
Pa.  147,  59  Am.  Dec.  759.  'The  words  of 
the  Constitution  furnish  the  only  test  to.  de- 
termine the  validity  of  .the  statute,  and  all 
arguments  based  on  general  principles  out- 
side the  Constitution  must  be  addressed  to 
the  people  and  not  to  us.*'  Id.  While  courts 
may  not  declare  an  act  void  because  in  their 
opinions  it  is  unwise,  so,  on  the  contrary, 
they  may  not  strain  the  words  of  the  grant 
to  sustain  an  act  because  they  deem  it  wise. 
While  we  are  to  keep  a  watchful  eye,  clear 
mind,  and  firm  hand  upon  every  threatened 
Invasion  of  the  constitutional  guaranties  of 
the  citisen,  we  are  to  accord  to  the  several 
departments  of  the  government  and  those 
who  may  administer  to  them  the  same  Jealous 
regard  in  that  respect  which  we  ourselves 
exercise  State  v.  Barrett,  138  N.  C.  630,  60 
S.  B.  506  When  an  unusual  or  extraordi- 
nary power  is  asserted  by  the  government  or 
unusual  and  extraordinary  methods,  contrary 
to  the  procedure  and  course  of  the  common 
law,  are  prescribed  by  which  the  right  of  the 
dtlzen,  either  In  respect  to  his  person  or 
property,  is  invaded,  every  reasonable  doubt 
must  be  construed  against  the  asserted  pow- 
er and  mode  of  procedure,  and  in  favor  of  the 
right  of  the  citizen  to  demand  that  he  be 
tried  by  due  course  of  law.  As  in  England, 
all  language  in  grants  is  to  be  construed 
most  strongly  In  favor  of  the  King,  so  in 
North  Carolina  all  such  language  must  be 
construed  most  strongly  in  favor  of  the 
people — ^the  sovereigns.  With  these  rules  for 
guidance,  I  proceed  to  discuss  the  proposi- 
tions, and  ascertain  how  far  they  may  be  sus- 
tained and  applied  to  the  facts  In  this  record. 
The  right  to  abate  a  private  nuisance  or  a 
public  nuisance,  when  specially  injurious  to 
a  private  person,  is,  of  course,  conceded. 
The  extent  to  which  a  person  may  go  in  do- 
ing so  is  fixed  by  the  necessity  of  the  oc- 
casion, taking  into  consideration  the  char- 
acter of  the  nuisance,  the  means  by  which  it 
is  created  or  maintained,  the  imminence  of 
the  danger,  the  character  and  extent  of  the 
injury,  etc.  This  right  a  person  has  in  a 
state  of  nature,  entirely  independent  of  munic- 
ipal law;  and  when  he  enters  into  the  social 
or  political  state  this  right  is  not  surrendered, 
but  recognized  and  regulated  by  the  princi- 
ples of  the  common  law.  The  Legislature 
may,  upon  the  same  principle,  authorize  min- 
isterial officers  to  abate  public  nuisance^  and 
may  authorize  the  destruction  of  the  offend- 
ing property,  when  necessary  for  the  public 


welfare  or  safety.  The  power  Is  based  upon 
the  same  reason  and  controlled  by  the  same 
limitations — ^necessity.  It  Is  difficult,  and 
not  necessary  in  this  discussion,  to  define  or 
attempt  to  mark  the  limits  of  this  power.  It 
is  sufficient  to  say  that  it  it  not  arbitrary,  but 
Is  within  judicial  control.  The  latest  work 
on  the  Police  Power  thus  states  the  law: 
••When  the  condition  of  a  thing  Is  such  that 
It  Is  Imminently  dangerous  to  the  safety  or 
offensive  to  the  morals  of  the  community, 
and  is  incapable  of  being  put  to  any  lawful 
use  by  the  owner,  It  may  be  treated  as  a 
nuisance  per  se.  Actual  physical  destruction 
is  in  such  cases  not  only  legitimate,  but  some- 
times the  only  legitimate  course  to  be  pur- 
sued. Rotten  or  decayed  food  or  meat, 
infected  bedding  or  clothing,  mad  dogs,  ani- 
mals affected  with  contagious  diseases,  ob- 
scene publications,  counterfeit  coin,  and  im- 
minently dangerous  structures  are  the  most 
conspicuous  Instances  of  nuisances  per  se." 
Freund  on  Police  Power,  §  520.  There  are 
many  cases  in  our  Reports  restricting  this 
power  not  necessary  to  be  noticed  here,  for 
the  double  reason  that  the  statute  under  dis- 
cussion does  not  direct  the  destruction  of  the 
nets,  nor  does  it  declare  them  to  be  public 
nuisances,  either  per  se  or  when  used  in 
violation  of  its  provisions.  There  is  not  the 
slightest  suggestion  that  the  nets  are,  either 
of  themselves  or  when  put  into  the  prohibit- 
ed waters,  ^public  nuisances.  I  attach  no 
great  importance  to  this  fact,  except  to  show, 
as  I  shall  undertake  to  do,  that  in  the  cases 
relied  upon  to  sustain  the  opinion  of  the  court 
the  property  was  by  its  Ulegal  use  declared 
by  the  statute  to  be  a  public  nuisance. 

The  right  to  direct  the  removal  of  nets 
used  in  violation  of  law  is  sustained  in  Het- 
trick  V.  Page,  82  N.  a  65,  in  which  Smith, 
O.  J.,  says  that  no  unnecessary  damages 
must  be  done  to  the  property  removed.  Rea 
V.  Hampton,  101  N.  C.  61,  7  S.  B.  649,  9  Am. 
St  R^.  21.  No  case  can  be  found  In  our 
Reports  authorizing  the  destruction  of  nets. 
I  might  safely  concede  the  right  of  the 
Legislature  to  direct  their  destruction  by 
way  of  abating  the  nuisance,  but  I  do  not 
find  any  evidence  in  the  record  that  such 
destruction  was  reasonably  necessary.  It 
is  claimed  that  the  right  to  destroy  has  been 
settled  by  the  courts,  and  from  this  right 
the  power  to  sell  without  due  process  of 
law  is  said  to  follow.  lu'Weller  v.  Snover, 
42  N.  J.  Law,  841,  it  was  held  that  a  statute 
authorizing  the  destruction  of  a  fish  basket 
placed  in  a  stream  prohibited  by  law  was 
valid.  In  the  statute  It  was  expressly  re- 
quired that  the  fish  warden  shall  fir<it  give 
notice  in  two  newspapers,  and  the  owner  is 
given  10  days  within  which  to  remove  the 
baskets  which  are  declared  to  be  common 
nuisances.  In  Am.  Print  Works  v.  Lawrence. 
21  N.  J.  Law,  248,  cited  in  the  opinion,  no 
question  of  police  power  or  of  nuisance  was 
involved  or  passed  upon.  The  plaintiff  sued 
the  defendant  mayor  of  New  York,  char- 
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glng  that  be  caused  Its  storehouse  and  the 
goods  therein  to  be  blown  up  with  gun- 
powder and  destroyed.  The  defendant  jus- 
tified, by  alleging  that  a  fire  was  raging  and 
It  became  necessary  to  destroy  plaintiff's 
property  to  prevent  its  spreading,  eta  The 
court  after  defining  the  right  of  eminent 
domain,  said:  "But  the  right  to  destroy 
property  to  prevent  the  spread  of  a  con- 
fiagratlon  rests  upon  other  and  very  different 
grounds.  It  appertains  to  Individuals,  not 
to  the  state.  It  has  no  necessary  connec- 
tion with  or  dependence  upon  the  sovereign 
power.  It  is  a  natural  right,  existing  In- 
dependent of  civil  government"  The  weight 
to  be  given  this  case  as  an  authority  is  less- 
ened by  the  fact  that  the  decision  was  re- 
versed by  the  CJourt  of  Errors  and  Appeals. 
21  N.  J.  Law,  714,  47  Am.  Dec.  190.  There 
were  several  cases  growing  out  of  a  dis- 
astrous fire  In  New  York.  It  will  be  found 
that  the  judgment  of  reversal  was  In  Hale  v. 
Lawrence.  See  reporter's  note,  page  716, 
21  N.  J.  Law.  Without  going  Into  the  facts 
and  the  able  discussion  of  the  law  by  the 
court  upon  the  very  Interesting  question 
presented,  It  Is  sufficient  to  say  that  the 
case  does  not  Involve  or  decide  the  principles 
presented  In  our  case.  In  Blttenhaus  v. 
Johnston  (Wis.)  66  N.  W.  805,  32  L.  R.  A. 
880,  the  statute  declared  the  nets  In  prohib- 
ited waters  a  public  nuisance  and  directed 
their  destruction.  The  act  was  upheld,  re- 
lying upon  Lawton  v.  Steele,  which  will  be 
noticed  later.  Burroughs  v.  Eastman,  101 
Bilch.  428,  59  N.  W.  817,  24  L.  R.  A.  859, 
45  Am«  St  Rep.  419,  was  an  action  for  an 
assault  conunltted  In  the  arrest  of  the  plain- 
tiff, and  has  no  bearing  upon  this  case.  The 
cases  cited,  with  the  exception  of  Lawton 
▼.  Steele,  119  N.  Y.  226,  23  N.  E.  878,  7  U 
R.  A.  134,  16  Am.  St  Rep.  813.  are  the  only 
ones  In  which  the  right  to  destroy  fish  nets 
has  been  sustained.  In  that  case  nets  found 
in  the  public  waters  are  declared  to  be  pub- 
lic nuisances,  and  their  destruction  author- 
teed.  Andrews,  J.,  says:  "We  regard  the 
case  as  very  near  the  border  line,  but  we 
think  the  legislation  may  be  fairly  sus- 
tained on  the  ground  that  the  destruction  of 
the  nets  so  placed  is  a  reasonable  Incident 
of  the  power  of  the  abatement  of  the  nui- 
sance. The  owner  of  the  nets  Is  deprived  of 
his  property  ♦  ♦  ♦  as  Incident  to  the 
abatement  of  the  nuisance.  ♦  ♦  ♦  But 
the  general  rule  undoubtedly  Is  that  the 
abatement  must  be  limited  by  necessity,  and 
no  wanton  or  unnecessary  Injury  must  be 
committed.  3  Bl.  Com.  6.  It  is  conceivable 
that  nets  illegally  set  could,  with  the  use 
of  care,  be  removed  without  destroying  them. 
But,  in  view  of  their  position,  tiu*  dlfflrnlty 
attending  their  removal,  the  liability  to  In- 
jury In  the  process,  and  their  comparatively 
small  value,  we  think  the  Legislature  could 
adjudge  their  destruction  as  a  reasonable 
means  of  abating  the  nuisance."  There  Is 
here  a  clear  recognition  of  the  only  princi- 


ple upon  which  the  right  can  be  sustained 
— ^necessity  incident  to  the  abatement  of  the 
nuisance.  This  case  was  carried  by  writ  of 
error  to  the  Supreme  Oomrt  of  the  United 
States,  and  is  reported  in  152  U.  S.  133,  14 
Sup.  Ct  499,  38  L.  Ed.  385. 

It  is  claimed  that  the  question  raised  by 
the  plaintiff  is  settied  by  that  decision.  It 
is  also  said  that  plaintiff's  contention  is 
based  upon  the  fourteenth  amendment,  and 
that  the  construction  put  upon  its  language 
by  the  Supreme  Oourt  of  the  United  States 
controls  this  court  If  the  premise  be  cor- 
rect, I  admit  the  conclusion.  I  am  at  a 
loss  to  see  why  it  is  necessary  for  a  citizen 
of  this  state  to  resort  to  the  federal  Ck)nsti- 
tution  to  protect  him  in  the  right  to  demand 
that  his  property  be  taken  from  him  only  by 
the  law  of  the  land  or«  due  process  of  law. 
I  am  not  willing  to  make  such  concession. 
This  right  is  guarantied  him  as  a  citizen  of 
the  state,  and  it  is  in  re^)ect  to  his  status 
as  such  and  right  secured  to  him  by  the 
Constitution  of  the  state  that  he  prosecutes 
this  action.  Certainly  any  decision  of  the 
Supreme  Court  of  the  United  States  con- 
struing language  found  in  both  the  state 
and  federal  Constitutions  is  entitled  to  the 
most  weighty  consideration.  The  Supreme 
Court  of  Ohio,  in  Edson  v.  Crangle,  did  not 
hesitate  to  follow  its  own  conclusion  upon 
this  identical  question,  although  Lawton  v. 
Steele  was  pressed  upon  their  attention. 
The  value,  therefore,  of  that  case  as  an  au- 
thority is  dependent  upon  the  reasoning  of 
the  opinion  and  the  unanimity  of  the  Judges. 
After  laying  down  the  general  principles 
applying  to  such  cases,  the  court  proceeds 
to  say  tliat  many  articles,  such  as  dice,  cards, 
and  other  articles  used  for  gambling  pur- 
poses, may  become  nuisances  by  being  put 
to  illegal  purposes,  concluding:  ''It  is  true 
that  this  rule  does  not  always  follow  from 
the  Illegal  use  of  a  harmless  article."*  After 
further  discussion  it  is  said:  *'It  is  true 
there  are  several  cases  of  a  contrary  pur- 
port Some  of  these  cases,  however,  may  be 
explained  upon  the  ground  that  the  property 
seized  was  of  considerable  Value."  A  care- 
ful reading  of  the  opinion  impresses  my  mind 
with  the  conviction  that  the  decision  is  to  a 
very  large  extent  based  upon  the  last  sug- 
gestion—the value  of  the  property.  The  nets 
were  worth  $15  each.  The  Chief  Justice 
wrote  a  strong  dissenting  opinion,  in  which 
Justices  Brewer  and  Field  concurred.  He 
said:  "Fishing  nets  are  In  themselves  arti- 
cles of  property  entitled  to  the  protection  of 
the  law,  and  I  am  unwilling  to  concede  to  the 
Legislature  of  a  state  the  power  to  declare 
them  public  nuisances,  even  when  put  to  a 
use  in  a  manner  forbidden  by  the  statute, 
and  on  that  ground  to  justiftr  their  abatement 
by  seizure  and  destruction  without  process, 
notice,  or  the  observance  of  any  judicial 
form.  •  ♦  •  It  is  not  doubted  that  the 
abatement  of  a  nuisance  must  be  limited  to 
the  necessity  of  the  occasion,  and«  as  the  11- 
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legal  use  of  fishing  nets  would  be  terminated 
by  their  withdrawal  from  the  water  and 
the  public  be  fully  protected  by  their  deten- 
tion, the  lack  of  necessity  for  the  arbitrary 
proceedings  prescribed  seems  to  me  too  ob* 
yions  to  be  ignored.  Nor  do  I  perceive  that 
the  difficulty  which  may  attend  their  re- 
moval, the  liability  to  injury  in  the  process, 
and  their  comparatively  small  value,  ordi- 
narily affect  the  principle  or  tend  to  show 
their  summary  destruction  to  be  reasonably 
essential  to  the  suppression  of  their  ill^al 
use.  Indeed,  I  think  the  argument  is  to  be 
depreciated  as  weakening  the  importance  of 
the  preservation,  without  impairment  in  ever 
so  slight  a  degree,  of  constitutional  guaran- 
ties." Mr.  Freund  well  says:  'The  princi- 
ples which  govern  the  forfeiture  of  property 
were  departed  from  in  the  decision  of  the 
New  York  Court  of  Appeals  and  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Lawton  v.  Steele.  •  ♦  ♦  The  chief  ar- 
gument relied  upon,  which  was  the  trifling 
value  of  the  property  taken  and  the  dis- 
proportionate cost  of  condemnation  proceed- 
ing, is  an  inadmissible  argument  when  con- 
stitutional rights  are  involved." 

Without  conceding  that  the  value  of  the 
property  should  be  considered  in  the  decision 
of  the  case,  I  should  not  hesitate  to  say  that, 
if  considered,  it  would  not  weigh  against  the 
plaintiff.  To  a  fisherman  on  our  coast  a 
net  worth  $60  is  not  of  so  inconsiderable 
value  that  a  court  should  dismiss  his  con- 
troversy as  beneath  its  dignity.  We  know 
from  observation  that  thousands  of  our 
people  are  dependent  upon  the  use  of  property 
of  no  more  value  for  their  support  The 
value  of  the  average  mule  is  but  little,  if 
any,  larger,  and  that  of  the  tools  and  im- 
plements of  many  mechanics,  with  which 
they  earn  the  support  of  their  families,  is 
much  below  $eO.  It  is  proper  to  say  that 
no  such  suggestion  found  aBy  favor  with 
any  member  of  this  court  I  notice  it  only 
because  I  concur  with  Mr.  Freund  that  it 
was  the  *'chief  argument  relied  upon,"  and 
with  the  Chief  Justice  that  It  weakens  the 
preservation  of  constitutional  guaranties.  In 
a  very  able  brief  filed  in  Edson  v.  Crangle 
(Ohio)  '56  N.  E.  647,  the  decision  is  referred 
to  as  "remarkable,"  and  as  "absolutely  incon- 
sistent with  earlier  decisions  rendered  by 
former  judges  of  that  court"  When  I  say 
that  neither  the  reasoning  nor  the  authori- 
ties cited  in  this  case  are  convincing  to  my 
mind,  I  am  sustained  by  the  strongly  ex- 
pressed dissent  of  the  Chief  Justice  and 
two  of  his  associates.  The  right  to  abate 
nuisances  by  summary  destruction  of  the 
offending  property  is  founded  upon  necessity, 
and  is  confined  either  to  those  things  which 
are  nuisances  per  se,  or  in  the  continued 
existence  of  which  the  danger  to  the  pub- 
lic is  imminent  or  which  endangers  public 
morals,  and  is  limited,  as  said  by  Chief  Jus- 
tice Fuller,  "to  the  necessity  of  the  occasion." 
When  destroyed  pursuant  to  law,  It  is  an 


assertion  and  exercise  by  the  state  of  a 
right  which  the  citizen  has  by  the  law  of 
self-protection.  The  language  quoted  by  Bir. 
Justice  Hoke  from  1  Bishop,  Crim.  Law, 
applies  solely  to  abatement  by  destruction. 
He  says :  "If  a  man  so  uses  his  property 
that  it  becomes  a  nuisance,  the  nuisance  is 
liable  to  be  abated,  to  the  destruction.  If 
necessary,  of  the  property."  This  is  con- 
sonant with  the  authorities.  There  is  not 
a  word  or  suggestion  to  be  found  in  the 
statute  tending  to  show  that,  in  the  opinion 
of  the  Legislature,  destruction  of  the  nets 
was  necessary  as  an  incident  to  the  abate- 
ment of  a  nuisance.  The  contrary  is  mani- 
fest from  the  direction  to  the  officer  to  sell 
them.  This  removes  them  far  beyond  the 
domain  upon  which  alone  their  destruction 
could  be  justified.  Certainly,  if  I  am  correct 
in  saying  that  they  may  not  be  destroyed,  it 
will  be  conceded  that  there  Is  no  possible 
Justification  for  selling  them,  without  due 
process  of  law.  I  earnestly  contend  that  ^ 
they  come  within  the  power  of  the  officer  to 
destroy,  it  would  not  follow  that  they  could 
be  sold  as  directed  by  the  statute. 

I  will  discuss  the  second  and  third  proposi- 
tions together.  The  right  to  declare  the  prop- 
arty  used  in  violation  of  law  forfeited  and 
to  sell  the  same  is  based  upon  an  entirely 
different  principle  from  the  right  to  destroy. 
Mr.  Freund  says:  "The  power  of  sununary 
abatement  does  not  extend  to  property  in  it- 
self harmless,  but  which  is  put  to  unlawful 
use  or  is  otherwise  kept  in  a  condition  con- 
trary to  law.  •  •  •  The  unlavirful  use 
may,  however,  be  punished,  and  the  punish- 
ment may  include  a  forfeiture  of  the  property 
used  to  commit  the  unlawful  act  While  Id 
many  cases  this  would  be  an  extreme  meas- 
ure, it  is  subject  to  no  express  constltutiona} 
restraint  except  where  the  Constitution  pro- 
vides that  every  penalty  must  be  propor^ 
tionate  to  the  offense.  •  •  *  Such  for- 
feiture is  not  an  exercise  of  the  police  power, 
but  of  the  judicial  power ;  L  e.,  the  taking  of 
the  property  does  not  strictly  subserve  the 
public  welfare^  but  is  intended  as  a  punish- 
ment for  an  unlawful  act  Hence  forfeiture 
requires  judicial  proceedings— either  person- 
al notice  to  the  owner  or  at  least  a  proceeding 
in  rem,  with  notice  by  publication."  Sections 
525,  526.  Mr.  Tiedeman  (State  ti  Fed.  Oon. 
825)  says  that  forfeiture  may  be  declared 
"as  a  penalty  for  the  infraction  of  the  law. 
•  •  •  But  in  all  of  these  cases  the  seizure 
and  the  destruction  must  rest  upon  a  judg- 
ment of  forfeiture  procured  at  the  close  of 
the  ordinary  trial,  in  which  the  own^  of  the 
property  has  had  full  opportunity  to  be  heard 
in  defense  of  his  property."  In  Colon  v.  Lisk» 
153  N.  Y.  188,  47  N.  B.  302,  60  Am.  St  Rep. 
609,  discussing  a  statute  having  a  provision 
somewhat  similar  to  ours,  the  court  said: 
"That  the  forfeiture  used  in  violation  of  this 
statute  is  in  effect  a  penalty  we  have  no 
doubt"  The  power  to  declare  a  forfeiture 
and  sell  property  used  in  violation  of  a  statr 
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ute,  without  notice  or  an  opportunity  to  be 
heard  or  judgment  of  condemnation,  was 
denied  by  this  court  as  early  as  1816.  In 
Shaw  y.  Kennedy,  4  N.  a  j591,  an  ordinance 
of  the  town  of  Fayettevllle  authorizing  the 
town  constable  to  **take  up  and  sell  all  hogs 
found  running  at  large  in  any  of  the  streets 
of  the  town  and  paying  one  half  of  the 
proceeds  to  the  town  treasurer  and  the  other 
half  to  apply  to  his  own  use"  was  held  un- 
constitutional. The  court,  by  Seawell,  J., 
said:  "The  law  of  the  land  ♦  ♦  •  al- 
lows  to  every  person  the  opportunity  of  de- 
fending his  property  before  it  is  condemned, 
and  in  no  case  leaves  it  to  the  mercy  of  a 
mere  ministerial  officer  to  seize  it  at  will, 
which  seizure  is  to  be  lawful  or  not  accord- 
ing to  his  own  will  and  pleasure.  The  ordi- 
nance was  therefore,  on  that  account,  unau- 
thorized and  consequently  void."  That  was 
an  action  of  trespass  against  the  town  con- 
stable for  ta]£ing  up  the  plaintilTs  hogs. 
Judgment  was  for  the  plaintiff,  although  it 
appeared  that  the  hogs  were  running  at  large 
in  violation  of  the  ordinance.  In  Hellen  r. 
Noe,  25  N.  G.  4d3,  the  case  is  cited,  approved, 
and  distinguished;  Daniel,  J.,  saying:  "But 
in  this  case  the  ordinance  does  not  attempt 
to  deprive  *tbe  owner  of  his  property,  provides 
for  his  having  notice,  and  secures  to  him 
every  right  which  he  can  claim,  not  Incon- 
sistent with  the  object  of  the  ordinance,  the 
prevention  of  mischief  to  the  community." 
In  that  case  the  officer  was  required  to  give 
public  notice  and  the  owner  was  entitled  to 
come  forward  and  take  his  property  and  pay 
the  officer's  charges  only,  or,  if  a  sale  took 
place,  the  purchase  money,  after  deducting 
the  costs,  was  to  be  h^d  for  the  owner.  The 
same  ordinance  was  before  the  court  in 
Whitfield  V.  Longest  28  N.  G.  268;  the  only 
question  then  decided  being  that  it  applied 
to  nonresident  owners  of  hogs.  In  Rose  v. 
Hardle,  98  N.  G.  44,  4  S.  B.  41,  cited  by  the 
court,  the  ordinance  required  notice  to  be 
given  by  the  constable  "at  the  courthouse 
door,  in  the  best  manner  he  can,"  giving  the 
earmarks,  or  other  distinguishing  marks,  and, 
if  the  owner  called  for  the  same  within  three 
days,  prove  his  or  her  property,  pay  for  each 
hog  or  goat  the  sum  of  one  dollar  as  a  penalty 
for  suffering  It  to  run  at  large,  and  also 
fifty  cents  f<9r  the  marshal's  fee  for  impound- 
ing and  ten  cents  a  day  for  keeping,  he  shall 
have  his  property,  etc.  In  Broadfoot  v.  Fay- 
etteidlle,  121  N.  G.  421,  S.  E.  515,  39  L.  R. 
A.  245,  61  Am.  St  Rep.  668,  the  same  ordi- 
nance was  before  the  court  upon  the  question 
of  its  application  to  nonresident  o^^ers. 
Sections  2811,  2815,  281T,  of  the  Gode,  pro- 
vide that  where  the  stock  law  prevails,  it 
shall  be  unlawful  for  any  person  to  permit 
any  live  stock  to  run  at  large;  that  any 
person  may  take  up  and  impound  any  live 
stock  running  at  large,  etc.,  and  demand  the 
amount  fixed  by  the  statute  for  Impounding 
and  keeping  such  stock.  Before  nny  sales 
shall  be  made,  if  the  owner  of  said  stock  be 


known  to  such  Impounder,  he  shall  Immedi- 
ately inform  such  owner  where  his  stock  is 
impounded,  and  he  shall  have  2  days  within 
which  to  redeem  his  property,  and  upon 
failure  to  do  so  such  impounder  shall  give  20 
days'  notice  of  sale,  and  shall  from  the  pro- 
ceeds pay  the  expense,  and  the  balance  he 
shall  turn  over  to  the  owner,  If  known,  and, 
if  not  known,  to  the  school  fund,  in  which 
case  the  owner  shall  have  6  months  within 
which  to  call  for  the  money. 

With  a  single  exception  I  have  been  un- 
able to  find  any  statute  in  our  Gode  which 
confers  the  power  upon  a  ministerial  officer 
to  destroy  the  property  of  the  dtlzen  with- 
out due  process.  Sections  1049,  1050.  Sec- 
tion 2500  of  the  Gode,  authorizing  the  kll^ 
ing  of  dogs  that  kill  sheep,  provides  that 
the  owner  shall  have  notice  and  satisfactory 
evidence  of  the  charge  be  product  be- 
fore a  justice  of  the  peaca  It  is  true  that 
statutes  and  town  ordinances  have  been  sus- 
tained empowering  the  destruction  of  dogs 
without  a  collar  and  upon  which  the  tax 
has  not  been  paid.  These  cases  are  put  upon 
the  ground  that  they  are  a  menace  to  the 
public  safety.  Some  of  the  judges  have  also 
sustained  the  power  because  they  were  not 
property.  The  tax  imposed  is  not  a  prop- 
erty tax,  but  a  license  for  the  privilege 
of  keeping  them.  Sentell  v.  N.  O.  R.  R., 
166  U.  S.  698,  17  Sup.  Gt  693,  41  L.  Bd. 
1169;  Mowery  v.  Salisbury,  82  N.  G.  175. 
We  held,  in  Parish  v.  Gedar  Go.,  133  N.  G. 
438,  45  S.  B.  768,  96  Am.  St  Rep.  718,  that 
an  act  which  provided  that  when  the  owner 
of  swamp  land  failed  to  pay  the  taxes  as- 
sessed thereon,  such  land  should  be  forfeited 
to  and  vested  In  the  state  without  any 
judicial  proceeding,  was  uneonstitutlona]. 
Mr.  Justice  Douglas  said  that  the  decision 
was  based  exclusively  up<Hi  the  provisions 
of  the  state  Gonstitution.  Bill  of  Rights, 
§  17.  This  case  was  approved  in  Lumber 
Go.  v.  Lumber  Go.,  135  N.  G.  742,  47  S.  B. 
.767.  I  am  at  a  loss  to  see  how  the  decision 
of  this  case  can  be  reconciled  with  Shaw 
V.  Kennedy,  supra.  An  exhaustive  examina- 
tion of  the  decisions  of  other  courts  fails 
to  disclose  a  single  case  In  which  the  power 
of  the  Legislature  to  declare  a  forfeiture 
and  direct  a  sale  of  property  without  due 
process  is  sustained.  On  the  contrary,  the 
decisions  are  uniform  In  the  denial  of  any 
such  right  or  power.  Time  and  space  per- 
mit the  notice  of  only  a  few  of  the  many 
cases  in  which  the  power  is  denied.  In 
leck  V.  Anderson,  57  Gal.  251,  40  Am.  Dec. 
115,  McKee,  J.,  said:  "But  the  statute  un- 
der consideration  contained  no  provision 
whatever  for  determining  whether  the  prop- 
erty was  liable  to  condemnation  for  the  for- 
feiture denounced  against  it  for  the  criminal 
acts  of  those  who  had  It  in  their  possession. 
It  merely  authorized  a  peace  officer  ^  to  seize 
the  property  without  warrant  or  process,  to 
condemn  It  without  proof  or  the  observance 
of  any  judicial  forms  and  to  destroy  it  wltbr 
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out  notice  of  any  kind  or  sell  It  upon  no- 
tice posted  anywhere  in  the  county  for  Ave 
days.  Such  an  enactment  cannot  be  har- 
monized with  those  constitutional  guaranties 
which  are  supposed  to  secure  every  one  with- 
in the  state  in  his  rights  of  liberty  and 
property."  After  citing  authorities,  he  con- 
cludes: "It  follows  that  so  much  of  the 
fltatute  under  consideration  as  authorized 
defendant  to  arbitrarily  seize  and  destroy 
or  sell  the  property  of  the  plaintiff  for  al- 
leged forfeiture,  without  Judicial  proceed- 
ing for  its  condemnation  or  monition  or 
notice  actual  or  constructive  to  its  own- 
•er,  *  ♦  ♦  was  unconstitutional  and  void." 
State  V.  Robbins,  124  Ind.  308,  24  N.  E.  978, 
8  L.  R.  A.  43a  In  Edson  v.  Grangle, 
62  Ohio  St  49,  56  N.  £.  647,  a  statute  pro- 
hibiting the  placing  of  nets  in  certain  public 
waters  was  under  discussion.  In  regard  to  a 
section  substantially  like  section  9  of  our 
act,  Burkett,  J.,  for  the  court,  said :  "While 
the  seizure  may  be  made  in  the  first  instance 
by  an  officer  of  the  law,  doing  no  unneces- 
sary damage,  the  confiscation  must  be  made 
by  the  judgment  of  a  court  having  Juris- 
diction of  the  subject-matter.  This  section 
gives  the  right  of  confiscation,  but  fails  to 
provide  a  legal  proceeding  by  which  the 
•  confiscation  may  bo  adjudged;  and,  there  be- 
ing no  oth<ar  statute  providing  in  like  cases, 
it  attempts  to  take  and  sell  private  prop- 
erty and  place  the  proceeds  in  the  public 
treasury  without  any  process  of  law."  The 
statute  was  held  unconstitutional;  the  opin- 
ion concluding:  "Proper  legal  proceedings 
are  always  necessary  to  adjudge  a  forfei- 
ture or  confiscation,  and  to  permit  officers 
to  seize,  sell,  and  appropriate  private  prop- 
erty without  legal  proceedings  under  a  claim 
of  confiscation,  would  be  inconsistent  with 
the  principles  of  constitutional  government, 
and  would  soon  lead  to  fraud*  corruption, 
oppression,  and  extortion."  This  case  is 
strikingly  like  the  one  before  us.  The  ac- 
tion was  by  the  owner  for  the  possession 
of  his  net  detained  by  the  officer.  The 
court  held  that  he  was  entitled  to  recover. 
The  case  was  argued  upon  full  briefs  by 
the  Attorney  General  and  other  eminent 
counsel.  The  Supreme  Court  of  Maine  in 
Dunn  V.  Burleigh,  62  Me.  24,  in  passing 
upon  a  statute  prohibiting  trespassing  upon 
public  lands  and  empowering  a  land  agent 
to  seize  the  team  of  the  trespasser  and  sell 
the  same  by  giving  notice  in  newspapers, 
etc.,  said:  "Will  any  one  contend  that  it 
is  competent  for  the  Legislature  to  pass  an 
act  authorizing  the  land  agent  to  seize  the 
person  of  a  trespasser  upon  the  public  lands 
and  hang  him,  or  imprison  him  for  life, 
without  any  other  trial  of  his  guilt  than 
the  ex  parte  determination  of  the  land  agent 
himself,  and  no  other  authority  than  his  own 
personal  command?  Of  course  not  No 
more  is  it  competent  for  the  Legislature 
to  pass  an  act  authorizing  the  land  agent 
to  deprive  a  person  of  his  property  in  such 


a  summary  mode;  for  what  is  iue  process 
of  law  in  the  one  case  must  be  equally  so  in 
the  other.  In  the  Constitution  life,  liberty, 
and  property  are  all  grouped  together,  and 
the  same  protection  wliich  is  secured  to  one  is 
secured  to  alL"  Lowery  v.  Rainwater,  70 
Mo.  152,  35  Am.  Rep.  420;  King  v.  Hayes, 
80  Me.  206,  13  AU.  882.  Osborn  v.  Charle- 
voix, 114  Mich.  655,  72  N.  W.  982,  cited  hi 
the  opinion,  fully  sustains  my  view  and  notes 
the  very  distinction  for  which  I  am  con- 
tending. Montgomery,  J.,  on  page  063  of 
114  Mich.,  and  page  985  of  72  N.  W.,  says: 
"It  is  clear  that  this  act  permits  the  sei- 
zure of  nets  and  apparatus,  but  only  when 
the  same  are  found  in  actual  us&  It  is 
also  plain  that  the  warden  has  no  right  to 
destroy  the  same  until  ordered  by  the  court 
before  whom  the  offense  is  tried,  and  by 
this  we  understand  is  meant  the  court  before 
whom  the  person  ofTending  is  tried  for  the 
unlawful  use  for  which  the  apparatus  is 
seized ;  and  it  is  implied  that  the  disposition 
of  the  property  is  to  be  determined  in  that 
proceeding,  to  which  the  offender  is  a  nec^ 
essary  party  and  in  which  he  has  a'  right 
to  be  heard."  The  entire  opinion  is  based 
upon  this  distinction:  The  officer  may  seize 
and  remove  the  net,  but  he  cannot  destroy 
or  sell  until  some  Judicial  proceeding  is  had, 
or  at  least  an  opportunity  be  given  the  owner 
of  the  property  to  be  heard.  The  question 
involved  underwent  an  exhaustive  examina- 
tion by  the  Supreme  Court  of  Massachusetts 
in  risher  v.  McGirr,  1  Gray  (67  Masa)  1, 
61  Am.  Dec.  381,  in  which  Rufus  Choate, 
then  Attorney  General,  was  of  counsel,  and 
Chief  Justice  Shaw  wrote  the  opinion  for 
a  unanimous  court  of  exceptional  ability. 
Certainly  from  this  source  we  may  draw 
sound  doctrine.  The  Legislature,  for  the 
purpose  of  suppressing  the  liquor  traffic,  en- 
acted a  statute  containing  provisions  simi- 
lai^  to,  but  not  so  barren  of  protection  to 
the  citizen  as,  ours.  The  right  to  regulate 
or  to  prohibit  the  traffic  was  fully  conceded. 
The  only  question  involved  was  the  mode  of 
procedure  leading  to  condemnation  of  prop- 
erty. .  It  is  thus  stated  by  the  chief  Justice : 
"The  question  is  whether  the  measures  di- 
rected and  authorized  by  the  statute  in  ques- 
tion are  so  far  inconsistent  with  the  prin- 
ciples of  Justice  and  the  established  maximal 
of  Jurisprudence  intended  for  the.  security 
of  public  and  private  rights,  and  so  repug- 
nant to  the  provisions  of  the  Declaration  of 
Rights  and  Constitution  of  the  common- 
wealth, that  it  was  not  within  the  power 
of  the  Legislature  to  give  them  the  force 
of  law,  and  that  they  must  therefore  be  held 
unconstitutional  and  void ;  and  the  courts  are 
all  of  the  opinion  that  they  are."  After 
noting  other  objections  to  the  statute,  be 
I  says.  "Then  the  property  may  be  confis- 
I  cated  and  destroyed  without  any  opportunity 
I  given  the  true  owner  to  be  heard.  But, 
i  suppose  the  officer  happens  to  be  right, 
I  and  the  owner  has  notice.    The  notice  is  to 
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appear  forthwith.  No  day  in  court  is  given ; 
no  allowance  made  for  the  contingency  of 
the  owner's  absence  or  sickness  or  engage- 
ments. ♦  ♦  ♦  These  measures  seem  whol- 
ly inconsistent  with  the  right  of  defending 
one's  property  and  of  finding  a  safe  remedy 
in  the  laws.  ♦  •  •  Now,  we  can  per- 
ceive no  provision  for  the  trial  and  proof 
of  this  offense  of  keeping  liquors  with  ille- 
gal intent  in  any  sense  in  which  a  Judicial 
trial  is  understood,  in  which  a  party  charged 
with  an  offense,  for  which  his  property  may 
be  taken  from  him  and  -  confiscated,  may 
stand  on  his  defense  and  have  the  presump- 
tion of  innocence  until  proofs  are  adduced 
against  him  to  establish  the  crime  or  mis- 
demeanor with  which  he  is  charged.  Such 
a  trial  alone  can  satisfy  the  express  pro- 
visions of  the  Declaration  of  Rights,  which 
declare  that  no  subject  shall  be,  •  ♦  ♦ 
but  by  the  judgment  of  his  peers  or  the 
law  of  the  land.  These  expressions  have 
been  understood  from  Magna  Charta  to  the 
present  time  to  mean  a  trial  by  jury  in 
a  regular  course  of  legal  and  judicial  pro- 
ceeding." In  Varden  v.  Mount,  78  Ky.  86, 
39  Am.  Rep.  208,  an  ordinance  authorizing 
the  marshal  of  a  town  to  seize  all  hogs 
running  at  large  and  sell  them  was  held 
void,  for  that  no  provision  was  made,  for 
giving  notice  to  the  owner ;  the  court  saying : 
"This  is  the  general  rule,  and  it  is  only 
in  extreme  cases,  where  the  preservation 
and  repose  of  society  or  the  preservation 
of  the  property  rights  of  a  large  class  of 
the  community  absolutely  require  a  depar- 
ture, that  the  courts  recognize  any  exception. 
The  exception  can  only  be  sustained  upon 
"an  overruling  necessity."  The  same  was 
held  in  Donovan  v.  Mayor,  etc.,  29  Miss. 
247,  64  Am.  Dec.  143.  In  Helse  v.  Town 
Council,  6  Rich.  Law  (S.  C.)  404,  it  is  said: 
"A  man's  property  cannot  be  seized  except 
for  violation  of  law,  and  whether  he  has 
been  guilty  of  such  violation  cannot  be 
left  to  police  officers  or  constables  to  deter- 
mine." In  Bradstreet  v.  Neptune  Ins.  Co., 
3  Sumn.  601,  Fed.  Cas.  No.  1,793,  Judge 
Story,  referring  to  a  proceeding  in  rem  in 
which  no  notice  is  given,  says :  "It  amounts 
to  little  more  in  common  sense  and  common 
honesty  than  the  sentence  of  the  tribunal 
which  first  punishes  and  then  hears  the  par- 
ty." In  Poppen  v.  Holmes.  44  111.  360,  92 
Am.  Dec.  186,  the  plaintiff's  horse  had  been 
seized  while  running  at  large  in  the  town 
In  violation  of  the  ordinance  authorizing  a 
sale  by  the  poundmaster  thereof,  if  the  costs, 
etc,  were  not  paid.  Plaintiff  brought  re- 
plevin. Defendant  justified  under  the  ordi- 
uance.  The  ordinance  was  declared  void  be- 
cause no  provision  was  made  for  hearing. 
In  McConnell  v.  McKllIip  (Neb.)  65  L.  R. 
A.  610  (1904),  the  statute  prohibited  bunt- 
ing or  fishing  without  a  permit,  and  declared 
that  all  guns,  etc..  In  actual  use  by  any 
person  hunting  or  fishing  without  such  per- 
mit, should  be  forfeited  to  the  state.    The 


commissioner  appointed  to  enforce  the  stat 
ute  was  authorized  to  sel^  and  sell  such 
gun,  etc.,  and  pay  the  proceeds  into  the 
school  fund.  The  plaintiff  being  engaged  in 
hunting  without  a  license,  his  gun  was  seized 
by  the  ofiScer.  He  brought  an  action  to  re- 
cover possession  of  his  property,  alleging 
that  the  statute,  in  so  far  as  it  authorized 
the  seizure  and  sale  of  his  property  without 
a  hearing,  was  void.  The  court,  by  an  opin- 
ion concurred  in  unanimously,  sustained  his 
contention,  assigning  the  same  grounds  upon 
which  this  dissenting  opinion  is  based,  and 
concluding:  "There  is  a  clear  and  marked 
distinction  between  that  species  of  property 
which  can  only  be  used  for  an  illegal  pur- 
pose, and  which  may,  therefore,  he  declared 
a  nuisance  and  summarily  abated,  and  that 
which  is  innocent  in  its  ordinary  and  proper 
use,  and  which  only  becomes  illegal  when 
used  for  an  unlawful  purpose.  We  know  of 
no  principle  of  law  which  justifies  the  sei- 
zure, if  innocent  in  itself,  its  forfeiture,  and 
the  transfer  of  the  right  of  property  in  the 
same  from  one  person  to  another  as  k  pun- 
ishment for  crime,  without  the  right  to  a 
hearing  upon  the  guilt  or  innocence  of  the  , 
person  charged  before  the  forfeiture  takes 
effect  If  the  property  seised  by  a  game 
keeper  or  warden  were  a  public  nuisance,* 
such  as  provided  for  in  section  1,  he  bad 
the  right  under  the  duties  of  his  ofllce  at 
common  law  to  abate  the  same  without  ju- 
dicial process  or  proceedings,  and  the  great 
weight  of  authorities  is  to  the  effect  that 
such  common  law  rights  have  not  been  ab- 
rogated or  set  aside  by  the  provisions  of 
the  Constitution;  but  if  the  property  is  of 
such  a  nature  that,  though  innoc^t  in  itself 
and  susceptible  of  a  beneficial  use,  it  has 
been  perverted  to  an  unlawful  use  and  is 
subject  to  forfeiture  to  the  state  as  a  pen- 
alty, no  person  has  the  right  to  deprive  the 
owner  of  his  property  summarily  without 
affording  opportunity  for  a  hearing,  and 
without  due  process  of  law.  The  usual 
course  of  proceeding  in  such  case  has  been 
either  as  in  admiralty  or  revenue  proceed- 
ings, to  seize  the  property,  libel  the  same  in 
a  course  of  competent  jurisdiction,  and  have 
it  condemned  by  that  court,  or,  as  in  crim- 
inal matters,  to  arrest  the  offender  and  to 
provide  that  upon  his  conviction  the  for- 
feiture of  the  property  to  which  the  offend- 
er's guilt  has  been  imputed,  and  to  which 
the  penalty  attaches,  should  take  place. 
These  have  been  the  methods  of  procedure 
for  centuries."  This  is  the  latest  discussion 
and  decision  of  the  question  involved.  See, 
alpo,  Boggs  V.  Comm.,  76  Va.  989;  Colon  v. 
LIsk,  supra.  Walker,  J.,  in  Dorman  v.  State^ 
34  Ala.  216,  said :  "If  life,  liberty,  and  prop- 
erty could  be  taken  away  by  the  direct  oi)era- 
tion  of  a  statute,  the  enjoyment  of  these 
rights  would  depend  upon  the  will  and  ca- 
price of  the  Legislature,  and  the  provision 
would  be  a  mere  nullity.  Thus  construed, 
the  Constitution   would   read:    'No  person 
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shall  be  deprived  of  his  life,  liberty  or  prop- 
erty, unless  the  Legislature  pass  a  laTt  to 
do  so.' "  The  doctrine  is  well  stated  by  Judge 
Cooley  (Const  Lim.  [7th  Ed-1  618) :  "Nor 
can  a  party  by  his  conduct  so  forfeit  a 
right  that  It  may  be  taken  from  him  with- 
out Judicial  proceedings  In  which  the  for- 
feiture shall  be  declared  in  due  form.  For- 
feitmres  of  right  and  property  cannot  be 
adjudged  by  Legislative  act,  and  confisca- 
tions without  a  judicial  hearing  after  due 
notice  would  be  void  as  not  being  due  pro- 
cess of  law."  The  authorities,  in  addition 
to  those  cited,  are  uniform  and  abundant 
to  sustain  these  propositions:  (1)  That  the 
right  to  destroy  property  which  is  a  public 
nuisance,  either  per  se,  or  made  so  by  stat- 
ute, or  becoming  so  by  the  manner  of  its 
use,  is  restricted  to  the  necessity  of  the 
occasion  or  as  an  incident  to  the  abatement 
(2)  That  the  power  to  declare  property  for- 
feited and  subject  It  to  sale  by  reason  of 
its  illegal  use  is  Judicial,  and  not  legisla- 
tive. That  It  can  only  be  exercised  as  a 
penalty  or  punishment  imposed  upon  the 
owner  for  violating  the  law,  and,  as  a  nec- 
essary conclusion,  the  forfeiture  and  condem- 
nation can  only  be  declared  and  enforced 
after  a  hearing  or  an  opportunity  to  the 
owner  to  be  heard. 

I  have  not  found  it  pos£ribIe,  without  further 
extending  this  opinion,  already  too  long,  to 
comment  upon  references  in  the  opinion  to 
internal  revenue  laws.  They  are  not,  at  the 
best,  a  favorite  field  for  the  investigator  of 
authorities  to  sustain  personal  or  property 
rights.  From  the  third  proposition  asserted 
by  the  court  I  dissent.  It  Is  said:  Why 
permit  the  plaintiff  to  raise  the  question  of 
the  validity  of  the  statute?  He  admits  that 
he  has  violated  Its  provisions.  What  differ- 
ence does  it  make  to  him  whether  his  net  Is 
sold  according  to  law  or  In  violation  of  law? 

Assuming  that  the  act  is  unconstitutional, 
as  I  have  undertaken  to  show,  the  argument 
proves  too  much,  and  destroys-  the  right  of 
the  citizen  In  any  case  to  demand  that  his 
life,  liberty,  or  property  be  taken  only  by 
'*the  law  of  the  land."  It  is  said.  If  he  has 
not  violated  the  law,  he  may  show  It;  If  he 
has.  It  Is  a  matter  of  no  concern  to  him  that 
he  Is  punished  without  due  process  of  law. 
It  Is  sometimes  well  to  test  the  streng^th  of 
a  proposition  by  putting  an  extreme  case. 
The  Legislature  fixes  the  punishment  of 
murder.  The  Constitution  provides  that  no 
man  shall  be  put  upon  his  trial  for  murder 
except  by  indictment  by  a  grand  Jury,  or 
convicted  but  by  the  unanimous  verdict  of 
a  Jury.  The  Legislature,  deeming  It  a  useless 
and  expensive  proceeding,  Involving  delay, 
etc.,  authorizes  any  sheriff  or  constable,  upon 
being  satisfied  that  a  person  has  committed 
murder,  to  forthwith  arrest  and  hang  him. 
The  citizen  commits  the  crime,  Information  is 
duly  given,  the  sheriff  proceeds  to  execute 
the  legislative  will,  and  application  Is  made 
to  a  Judge  for  a  writ  of  habeas  corpus.  In 


which  guilt  is  admitted.  The  sheriff  findf 
that  this  court  has  decided  that  by  admit- 
ting guilt  the  petitioner  waives  or  forfeits 
his  right  to  be  hanged  according  to  the  ex- 
pensive requirements  of  the  law  of  the  land, 
and  80  avers  In  his  return  to  the  writ  To 
the  suggestion  that  the  plaintiff  may  in  this 
action  litigate  his  constitutional  rights,  it  Is 
sufficient  to  say  that  the  question  Is  not 
whether  In  some  other  way,  but  whether 
in  the  act  Itself  or  by  some  general  law  ap- 
plicable to  all  such  cases,  provision  is  made 
for  hearing  before  confiscation.  In  Stuart  v. 
Palmer,  74  N.  T.  183,  30  Am.  Rep.  289,  the 
same  suggestion  was  made  in  regard  to  a 
revenue  law,  a  statute  empowering  a  board 
of  assessors  to  assess  property  for  local  Im- 
provements without  notice  to  the  owner.  Ap- 
plication was  made  for  an  injunction  re- 
straining the  enforcement  of  an  assessment 
upon  the  ground  that  no  notice  was  required 
by  the  statute.  The  defendant  answered 
that,  conceding  plalntlfTs  contention,  he  was 
not  In  a  position  to  Insist  upon  his  rights, 
because  In  fact  the  assessment  was  fair. 
Earle,  J.,  said :  •*The  constitutional  validity 
of  law  Is  to  be  tested,  not  by  what  has  been 
done  under  it,  but  by  what  may  by  its  au- 
thority be  done." 

It  Is  said  In  the  opinion  In  chief.  In  response 
to  the  contention  of  the  plaintiff  that  before 
his  nets  are  sold  he  is  entitled  to  have  the 
fact  determined  by  a  court  whether  he  has 
Incurred  the  penalty :  "So  he  has ;  but  it  can 
be  asserted  In  this  very  action.  •  •  •  He 
has  his  full  remedy,  but  It  does  not  include 
a  continuance  of  the  nuisance,"  etc.  I  am 
not  quite  sure  that  I  comprehend,  the  import 
of  this  language.  The  opinion  maintains 
that  he  has  no  right  to  demand  a  hearing  as 
a  condition  precedent  to  the  sale  of  his  nets ; 
but  it  seems  by  the  language  quoted  that  such 
Is  not  the  conclusion  reached  by  the  c6urt 
Again,  it  is  assumed  that  the  right  of  the 
Legislature  to  authorize  *the  prompt  abate- 
ment of  fishing  nets  at  the  inlets"  is  denied. 
On  the  contrary,  I  concede  the  right  I  con- 
cede that  the  nets  may  be  removed,  and,  if 
necessarily  incident  to  the  removal,  they  may 
be  destroyed.  Severe  penalties  by  way  of  fine 
and  punishment  by  way  of  imprisonment 
may  be  Imposed.  The  only  restriction  on  the 
power  of  the  Legislature  is  that  such  punish- 
ment shall  not  be  cruel  and  unusual.  I  con- 
cede, further,  that  as  a  part  of  the  punish- 
ment the  nets  may  be  sold,  etc.  The  right 
to  do  any  and  all  of  these  things,  otherwise 
than  by  the  law  of  the  land,  due  process  of 
l^w,  I  deny.  With  all  possible  deference,  I 
must  be  permitted  to  say  that  my  convictions 
in  respect  to  the  right  of  the  citizen  of  this 
state  under  the  Constitution  are  not  shaken 
by  referring  to  "the  law  as  recognized  even 
as  far  as  India."  I  have  no  doubt  that  In 
Turkey,  Russia,  and  many  other  Jurisdictions, 
In,  which  the  rights  of  the  people  come  er 
gratia  from  sovereigns  ruling  by  some  suppos- 
ed divine  right,  life,  liberty,  and  property  may 
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be  taken  wltbont  any  process,  other  than  the 
edict  of  the  sovereign.  In:  the  light  of  the 
uniform  Judicial  expression  to  the  contrary 
In  this  country,  I  must  dissent  from  the  propn 
osltlon  that,  "in  the  exercise  of  the  police 
power,  the  General  Assembly  is  not  restricted 
to  indictment,  but  may  proceed  by  summary 
process  of  abatement  of  the  nuisance  and  im- 
posing as  a  penalty  the  forfeiture  or  destruc- 
tion, as  it  may  deem  best,  of  the  article  Il- 
legally used."  If  this  is  the  law,  and,  as  the 
majority  of  this  court  so  hold  it,  must  be  the 
law  of  this  state,  I  am  at  a  loss  to  see  where 
the  limitations  upon  the  power  of  the  Legis- 
lature have  any  place  or  virtue.  If  I  am 
correct  in  this  opinion,  this  case  marks  an 
epoch  in  our  Jurisprudence,  and  stands  forth 
as  a  departure  from  the  ancient  landmarks 
made  by  the  fathers  for  the  protection  of  life, 
liberty,  and  property.  The  decision  reverses, 
not  only  adjudged  cases  in  this  court,  but  the 
entire  conception  of  our  system  of  govern- 
ment and  rules  of  construction  of  our  Con- 
stitution. I  write  with  the  utmost  respect 
and  deference,  but  with  earnest  convictions. 
The  question  here  Is  not  whether  the  plalntiil 
shall  be  permitted  to  violate  the  law,  or  wheth- 
er the  state  has  the  power  to  prevent  by 
punishing  him ;  nor  is  it  whether  a  valuable 
resource  of  the  state  for  feeding  the  people 
shall  be  sacrificed,  but  whether  the  plaintiff 
or  any  other  citizen  shall  be  deprived  of  his 
property,  otherwise  than  by  the  law  of  the 
land.  Without  regard  to  the  value  of  his 
nets  or  the  character  of  his  offense,  this  ques- 
tion is  paramount  to  all  others.  If  the  plain- 
tiff may  be  deprived  of  his  property  without 
due  process  of  law,  what  guaranty  is.  left 
that  any  and  all  other  citizens  may  not  suffer 
in  like  manner?  It  was  only  at  the  last  term 
of  this  court'  that  we  found  a  corporation 
claiming  sovereign  power  to  destroy  valuable 
property  to  meet  a  supposed  public  necessity. 
Brown  v.  Electric  Co.,  138  N.  C.  533,  61  S.  B. 
92.  At  each  term  we  are  called  upon  to  stay 
the  hand  of  power  "in  its  eccentric  course" 
and  protect  the  citizen  in  his  rights.  We 
may  not  safely  listen  to  the  suggestion  that 
public  necessity  demands  that  we  sustain 
doubtful  power  in  either  department  of  the 
government  It  is  not  necessary  to  go  beyond 
our  own  time  or  country,  or  the  records  of 
this  court,  to  find  painful  reminders  that,  ex- 
cept for  the  protection  of  these  safeguards, 
men  would  have  been  done  to  death,  or  im- 
prisoned by  executive  and  ministerial  officers, 
in  defiance  of  the  law  of  the  land.  Sure, 
swift,  and  cheap  methods  of  punishment  ap- 
peal very  strongly  to  a  sometimes  dominant 
sentiment  The  protection  of  the  shad  fish- 
eries of  the  Albemarle  should  be  secured,  and 
the  plaintiff  should  be  compelled  to  obey  the 
law ;  but  it  is  neither  necessary  nor  wise  to 
accomplish  these  desirable  results  by  "weak- 
ening the  Importance  of  the  preservation,  in 
ever  so  slight  a  degree,  of  constitutional  guar^ 
anties." 


WALKER,  X  (concurring  In  dissenting 
opinion).  It  seemed  to  me  at  first  that  the 
plaintiff  must  fail  in  his  action,  as  the 
seizure  of  the  nets  for  the  purpose  of  re- 
moving the  obstruction  to  the  free  passage 
of  fish,  and  thereby  abating  a  nuisance,  was 
lawful,  and,  the  cost  and  expense  of  making 
the  removal  being,  therefore,  a  Just  charge 
against  him,  the  officer  could  hold  and  sell 
the  proper^  and  apply  the  proceeds  to 
their  payment,  even  though  he  could  not 
retain  the  surplus  for  the  purpose  of  being 
turned  Into  the  school  fund,  as  directed  by 
Acts  1905,  p.  831,  c.  292,  S  9 ;  the  Legislature 
not  having  provided  for  a  Judicial  determi- 
nation of  the  fact  of  forfeiture.  This  would 
be  so,  and  I  would  still  be  of  the  same 
opinion.  If  the  defendant  had  offered  to 
surrender  the  nets  to  the  plaintiff  upon  his 
paying  the  reasonable  cost  and  expenses  of 
removing  them.  Hellen  v.  Noe,  25  N.  C 
493.  The  record  shows,  however,  that  this 
he  did  not  do;  but  on  the  contrary,  when 
the  plaintiff  demanded  possession  of  the 
nets,  he  refused  to  give  them  up,  and  in- 
sisted on  his  right  to  hold  and  sell  them, 
not  only  for  the  necessary  cost  and  expense 
of  their  removal  from  the  water,  but  also 
in  order  to  apply  the  surplus  to  the  pur- 
pose Indicated  In  the  statute.  Plaintiff  did 
not  tender  the  costs  and  charges  of  such 
removal,  It  Is  true;  but  the  defendant's  re- 
fusal to  comply  with  his  demand  for  the 
reason  he  gave,  and  his  virtual  denial  that 
plaintiff  had  any  right  whatever  In  the 
property  because  it  had  been  forfeited,  dis- 
pensed with  the  necessity  of  any  formal 
tender  by  the  latter  of  the  amount  of  the 
cost  and  expense  incurred  by  the  officer  in 
seizing  and  removing  the  nets.  28  Am. 
&  Eng.  Bnc.  (2d  Ed.)  p.  7.  The  question  Is 
then  presented  whether  the  officer  had  the 
right  to  refuse  compliance  with  the  plain- 
tiff's demand,  for  the  reason  that  he  was 
Justified  by  the  statute  in  holding  the  nets 
and  selling  the  same,  not  only  to  pay  the 
cost  and  expense  of  seizure,  but  to  apply 
the  surplus  to  the  school  fund.  If  he  claim- 
ed too  much,  his  plea  of  Justification  cannot 
be  sustained.  After  the  most  careful  con- 
sideration of  the  question  thus  raised,  and 
an  examination  of  the  authorities,  my 
opinion  Is  that  the  Legislature  could  not 
decree  a  forfeiture  of  the  nets  by  virtue  of 
Its  own  enactment,  nor  without  some  kind 
of  procedure  to  determine  the  guilt  of  the 
plaintiff  or  the  liability  of  his  property  to 
forfeiture.  There  must  be  some  Inquiry, 
having  at  least  the  form  or  semblance  of 
Judicial  investigation.  I  therefore  concur  In 
the  dissenting  opinion  of  Justice  CONNOR 
to  this  extent,  and  in  the  conclusion  he  has 
reached  that  we  cannot  hold  the  act  of  1905 
to  be  valid  throughout  without  denying  to 
the  plaintiff  the  right  to  be  heard  in  de- 
fense of  his  property,  which  Is  clearly 
guarantied  by  the  Constitutioii,  and  without 
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depriving  him  of  that  property  contrary  to 
the  law  of  the  land.  Const,  art.  1,  I  17. 
ForfeltnreB  of  rights  and  property  cannot 
be  adjudged  by  legislative  acts,  and  confisca- 
tion without  Judicial  hearing  after  due  no- 
tice Is  void,  as  not  being  due  process  of  law. 
Lowry  v.  Rainwater,  70  Mo.  152,  35  Am. 
Rep.  420.  Broad  as  is  the  police  power,  it 
Is,  like  every  other,  subject  to  the  restric- 
tions of  the  organic  law,  state  and  federal. 
It  Is  paramount  when  the  particular  case 
falls  within  its  scope;  but  the  Legislature 
cannot  conclusively  establish  that  such  is 
the  nature  of  the  case,  and  the  decision 
of  that  body  may,  where  there  is  a  plain 
excess  or  usurpation,  be  reversed  by  the 
Judiciary,  or,  rather,  nullified.  This  results 
from  the  constitutional  provision  that  no 
man  shall  be  deprived  of  his  life,  liberty, 
or  property  without  due  process  of  law, 
which  would  be  an  Idle  declaration  of  right 
and  nugatory  if  a  bald  recital  in  an  act  of 
assembly  could  oust  the  Jurisdiction  of  the 
courts.  2  Hare's  Am.  Ck)nst  Law,  772.  It  is 
the  plain  duty  of  the  courts  to  see  that  the 
Legislature,  In  the  exercise  of  its  police 
power,  keeps  within  established  constitution- 
al limitations.  Tledeman,  Law  of  Police 
Power,  §  135.  Its  power  over  subjects  of 
police  regulation  is  not  nnllmited  or  arbi- 
trary, and  it  should  go  no  farther  In  the 
destruction  or  confiscation  of  the  rights 
and  property  of  the  citizen,  while  exercising 
this  power,  than  is  required  for  the  attain- 
ment of  the  end  In  view.  An  unnecessary 
invasion  of  the  rtghtii  of  the  citizen  In  such 
a  case  is  an  excessive  exercise  of  the  power, 
and  Is  unwarranted. 

The  question  is  not  merely  whether  the 
nets  were  placed  In  the  prohibited  waters 
In  violation  of  the  statute,  but  whether  the 
method  by  which  the  title  of  the  plaintiff 
to  his  property  was  attempted  to  be  divested 
and  transferred  to  another  was  without 
constitutional  sanction.  Varden  v.  Mount, 
78  Ky.  86,  39  Am.  Rep.  208.  It  seems  clear 
to  me  that  the  solution  of  the  question  we 
have  in  hand  cannot  be  made  to  depend 
upon  the  bare  necessity  or  exigency  of  the 
case,  arising  out  of  the  peculiar  nature  of 
the  property  and  the  facility  with  which 
It  can  be  returned  to  the  place  in  the  water 
from  which  It  was  taken,  if  It  should  be 
restored  to  the  possession  of  the  owner. 
This  argument  could  be  applied  to  most 
any  species  of  movable  property,  and  would 
practically  nullify  the  provisions  of  the 
Constitution  which  afford  protection  to  the 
citizen  in  the  possession,  use,  and  enjoy- 
ment of  his  property.  Besides,  the  premise 
upon  which  the  argument  is  based  ignores 
the  fact  that  the  plaintiff,  if  so  minded, 
could  procure  other  property  of  a  like  kind 
and  continue  the  obstruction  of  the  stream ; 
but,  on  the  contrary,  it  is  assumed  that  the 
confiscation  of  the  nets  and  their  sale  will 
effectually  abate  the  alleged  nuisance.  The 
sale  of  the  nets  does  not  necessarily  put 
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them  beyond  the  owner's  reach.  The  rea- 
soning win,  as  well  and  with  as  much  force, 
apply  to  other  kinds  of  property  as  to  fish 
nets.  They  cannot  be  replaced  in  the  water 
and  again  be  employed  in  their  unlawful 
use  with  any  more  ease  or  any  less  secrecy 
than  can  the  master  return  his  vessel,  which 
has  been  used  in  unlawfully  taking  oysters 
from  their  beds,  to  the  place  of  Its  former 
depredations  and  continue  in  his  Illegal 
business;  and  it  must  be  conceded  that  the 
vessel  cannot  be  destroyed  or  forfeited,  un- 
less absolutely  necessary  to  suppress  the 
wrong.  Boggs  v.  Com.,  76  Va.  989;  Colon 
V.  Plsk.  153  N.  T.  188,  47  N.  B.  302,  60  Am. 
St  Rep.  609.  The  vessel  is  a  larger  object 
and  can  be  better  seen  at  Its  work;  but. 
If  the  nets  are  used  for  catching  fish,  which 
must  at  stated  periods  be  taken  from  them, 
the  publicity  is  Just  as  great  in  the  one 
case  as  In  the  other.  The  argument  is 
founded  upon  a  principle  of  preventive, 
rather  than  upon  one  of  retributive  or  puni- 
tive, Justice.  But,  if  the  nuisance  can  be 
abated,  or  the  obstruction,  which  constitutes 
the  nuisance,  can  be  removed  from  the 
waters,  has  the  state  any  more,  power  to 
take  property  to  prevent  a  repetition  of  the 
offense,  without  due  process  of  law,  than 
it  has  to  punish  the  offender  for  the  act 
already  done?  Whatever  view  we  take  of 
the  matter,  we  are  constantly  confronted 
by  this  limitation  on  the  power  of  the  state : 
that  It  can  exercise  none  which  deprives 
the  owner  of  his  property,  except  to  protect 
or  promote  the  public  interests,  and  then 
only  after  due  process,  unless  there  is  ur- 
gent necessity  for  the  immediate  destruc- 
tion of  the  property.  This  necessity  is  not 
presented  when  the  state  merely  seeks  to 
prevent  the  repetition  of  an  offense,  except 
in  very  rare  and  exceptional  cases  not  em- 
bracing this  one,  or  when  she  undertakes 
to  declare  a  forfeiture  for  the  same  purpose 
and  with  the  same  intent  as  she  imposes 
a  penalty  or  Inflicts  punishment.  It  is  to 
be  doubted,  if  it  should  not  be  strenuously 
denied,  that  the  Legislature  can  even  go  to 
the  extent  of  authorizing  the  destruction 
of  the  nets,  in  which  case  the  argument 
would  be  stronger  and  more  effective,  with- 
out giving  the  owner  an  opportunity  to  be 
heard  as  to  the  unlawful  use  of  his  prop- 
erty, where  the  necessity  to  destroy  it  does 
not  exist.  I  take  It  that  the  right  to  sum- 
marily destroy  the  property  of  the  citizen 
for  the  purpose  of  abating  a  nuisance,  or  in 
the  exercise  of  any  other  police  power,  is 
confined  to  cases  where  the  destruction  Is 
necessary  to  effect  the  abatement  or  to  the 
full  exercise  of  the  police  power,  and  that 
it  does  not  exist  when,  for  instance,  the 
nuisance  can  be  thoroughly  abated  and  at 
the  same  time  the  property  unlawfully  used 
to  create  it  be  restored  to  the  citizen;  the 
right  itself  being  one  which  ariseft  out  of 
and  is  commensurate  with  the  necessity, 
and  is  limited  by  its  demands 
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I  do  not  deny  that  the  forfeiture  or  the 
destruction  of  property  may  not  be  declared 
as  a  penalty  or  as  punishment  annexed  to  the 
commission  of  the  unlawful  act  which  consti- 
tutes the  nuisance;  but  in  such  a  case  it  must 
be  admitted  that  the  citizen  has  a  clear  and 
unquestionable  right  to  notice  and  an  oppor- 
tunity to  be  heard  in  his  defense.  This  prop- 
osition is  too  plain  for  argument,  and  does 
not  call  for  the  citation  of  authorities,  though 
the  latter  are  abundant.  Referring  to  this 
question  in  Fisher. v.  McGirr,  1  Gray,  36^ 
61  Am.  Dec  381,  Shaw,  G.  J.  says:  "Such 
being  the  character  of  the  prosecution,  in  a 
high  degree  penal  in  its  operation  and  conse- 
quences, it  should  be  surrounded  with  all  the 
safeguards  necessary  to  the  security  of  the 
innocent.  The  party  should  have  notice  of 
the  charge  of  guilty  purpose  upon  which  his 
property  is  declared  to.be  unlawfully  held 
and  in  danger  of  being  forfeited,  and  a  time 
and  opportunity  to  meet  the  witnesses  against 
him  face  to  face.''  The  same  doctrine  is 
strongly  stated  by  Judge  Story  in  Bradstreet 
y.  Insurance  Go.,  3  Sumn.  601,  Fed.  Gas.  No. 
1,793.  "It  is  a  rule,"  says  he,  "founded  on 
the  first  principles  of  justice,  that  a  party 
shall  have  an  opportunity  of  being  heard  in 
his  defense  before  his  property  is  condemned, 
and  that  charges  on  which  the  condemnation 
is  sought  shall  be  specific,  determinate,  and 
clear.'*  In  Windsor  v.  McVeigh,  93  U.  S.  279, 
23  L.  Ed.  914,  the  court  says:  "The  Jurisdic- 
tion acquired  by  the  seizure  of  the  property 
is  not  to  pass  upon  the  question  of  forfeiture 
absolutely,  but  to  pass  upon  that  question 
after  opportunity  has  been  afforded  to  its 
owner  and  parties  interested  to  appear  and  be 
heard  upon  the  charges.  To  this  end  some 
notification  of  the  proceedings  beyond  that 
arising  from  the  seizure,  prescribing  the  time 
within  which  the  appearance  must  be  made, 
is  essential.  Such  notification  is  usually  giy- 
en  by  monition,  public  proclamation,  or  a 
publication  in  some  other  form.  The  manner 
of  the  notification  is  immaterial,  but  the  noti- 
fication is  indispensable."  In  McVeigh  y. 
U.  S.,  78  U.  S.  259,  20  L.  Ed.  80,  it  was  said 
tha^  the  right  to  declare  a  forfeiture  of 
property  must  be  exercised  only  in  such  way 
as  to  give  the  owner  an  opportunity  to  appear 
and  defend,  and  that  this  right  to  be  heard 
existed  even  in  favor  of  a  person  then  with- 
in the  Gonfederate  lines,  whose  property  was 
sought  to  be  condemned  in  a  court  of  the 
United  States.  "It  was  alleged,"  says  Swayne, 
J.,  for  the  court,  "that  he  was  in  the  position 
of  an  alien  enemy,  and  hence  could  have  no 
locus  standi  in  that  forum.  If  assailed  there, 
he  could  defend  there.  The  liability  and  the 
right  are  inseparable  A  different  result 
would  be  a  blot  upon  our  jurisprudence  and 
civilization.  We  cannot  hesitate  or  doubt  on 
the  subject.  It  would  be  contrary  to  the  first 
principles  of  the  social  compact  and  of  the 
right    administration   of   justice." 

The  property  of  the  citizen  cannot  be 
seized,  except  for  a  violation  of  the  law,  and 


whether  he  has  been  guilty  of  such  violation 
cannot  be  left  to  police  officers  or  oyster  in- 
spectors to  determine.  Darst  ▼.  People^  51 
la  286,  2  Am.  Rep.  801.  There  is  no  more 
legislatlye  power  to  authorize  ministerial 
ofiicers  to  perform  judicial  acts  of  this  char- 
acter than  there  is  to  authorize  them,  at  their 
discretion,  to  assess  a  fine  upon  a  citizen  and 
seize  his  property  for  its  payment,  without 
inquiry  before  a  court  or  an  opportunity  of 
being  heard  in  Ills  own  defense.  51  111.  287, 
2  Am.  Rep.  301.  The  right  of  the  citizen  in 
this  respect  is  strikingly  illustrated  by  the 
case  of  Hoggs  v.  Gommissioners,  76  Va.  989, 
in  which  is  the  following  clear  statement  of 
the  principle:  "It  is  said  that  the  proceed- 
ings under  the  llqucnr  law  may  be  so  conducted, 
consistently  with  its  provisions,  as  to  secure 
to  the  person  whose  property  is  seized  all  his 
constitutional  rights.  If  this  is  possible,  that 
is  not  enough.  The  law  must  afford  to  the 
accused  the  means  of  demanding  and  enforc- 
ing his  constitutional  rights;  and,  if  it  au- 
thorized a  course  of  procedure  which  would 
deprive  him  of  this,  it  is  void.  It  is  not  to  be 
left  to  the  discretion  of  prosecutor  or  magis- 
trates to  adopt  a  course  of  procedure  which 
may  or  may  not  be  in  conformity  with  the 
requisitions  of  the  Gonstitution  as  they  may 
elect."  It  may  be  conceded  that,  when  the 
necessity  of  the  case,  by  reason  of  the  situa- 
tion of  the  property  and  the  peculiar  circum- 
stances,  requires  its  destruction  in  order  to 
abate  a  nuisance,  the  property  may  be  des- 
troyed, and  yet  it  would  not  justify  this  de- 
fendant; for  no  such  necessity  existed  here, 
as  the  nuisance  was  fully  and  completely 
abated  by  the  removal  of  the  nets  from  the 
water,  and  the  sale  or  other  disposition  of 
them  afterwards  by  the  officer  could  not, 
therefore,  make  its  abatement  more  effectual 
or  complete.  The  property  of  the  citizen, 
then,  was  taken  from  him  without  notice  or 
hearing,  in  a  case  where  there  was  no  neces- 
sity for  doing  so  in  order  to  accomplish  the 
main  purpose  of  the  legislative  act  In  this 
connection  the  language  of  the  court  in  Var- 
den  y.  Mount,  78  Ky.  86,  39  Am.  Rep.  208, 
with  reference  to  a  kindred  question,  is  pecul- 
iarly appropriate:  "The  right  to  forfeit  with- 
out citation  and  without  hearing  can  only 
exist  from  necessity.  That  right  in  tliis  in* 
stance  should  not  be  extended  beyond  im- 
pounding the  hogs.  When  that  is  done,  the 
necessity  for  summary  and  precipitate  action 
ceases,  and  judicial  proceedings  looking  to 
forfeiture  may  then  properly  begin.  If  the 
ordinance  had  been  violated,  appellant  may 
be  compelled  to  pay  the  fees  for  impounding 
and  keeping  the  hogs,  but  their  payment  can- 
not be  enforced  by  forfeiture  without  judi- 
cial determination."  The  police  power,  there- 
fore, should  be  exercised  with  due  regard 
for  private  rights,  and  the  constitutional  safe- 
guards thrown  around  the  rights  of  property 
are  not  to  be  demolished  for  any  less  reason 
than  that  the  public  interests  imperatively 
demand  it  and  no  time  or  opportunity  \a 
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afforded  for  their  due  observance.  It  is  desir- 
able that  a  way  should  be  left  open  for  the 
free  passage  of  fish  in  the  sounds,  but  the 
benefits  to  be  derived  therefrom  must  be  re- 
garded as  inconsiderable  in  comparison  with 
the  value  of  the  guaranties  of  the  Constitu- 
tion, which  secure  to  the  dtlzen  his  liberty 
and  his  property.  A  full  recognition  of  the 
right  of  the  state  to  adopt  and  vigorously 
enforce  measures  for  the  suppression  of 
nuisances  does  not  ordinarily  require  any 
sacrifice  of  the  rights  or  property  of  the  citi- 
zen, and  they  should.  When  possible,  be  made 
to  harmonize  with  constitutional  provisions, 
and  inconsiderate  legislation  which  disre- 
gards them  should  not  be  upheld.  Summary 
and  extreme  measures  should  not  be  resorted 
to,  if,  without  serious  detriment  to  the  public 
Interests,  the  purpose  can  otherwise  be  ac- 
complished.   Lowry  v.  Rainwater,  supra. 

This  court  was  among  the  first  to  assert 
the  right  of  the  citizen  to  be  protected  In  the 
use  and  enjoyment  of  his  property,  and  not 
to  be  unreasonably  deprived  thereof.  Bayard 
V.  Singleton,  1  N.  G.  5.  And  this  case  was 
followed  in  quick  succession  by  others  equally 
as  pronounced  in  their  assertion  and  vindi- 
cation of  the  right  of  property  to  protection 
under  the  Oonstitutlon  against  forfeiture  or 
any  sort  of  condemnation  contrary  to  the  law 
of  tlie  land,  or,  what  is  the  same  thing,  with- 
out due  process  of  law.  Hamilton  v.  Adams, 
6  N.  C.  161;  Robinson  v.  Barfield,  6  N.  a  391; 
Hoke  V.  Henderson,  15  N.  G.  15,  25  Am.  Dec. 
677.  In  Shaw  v.  Kennedy,  4  N.  G.  501.  dis- 
cussing the  identical  question  we  are  now  con- 
sidering, the  court,  by  Seawell,  J.  <ln  words 
which  cannot  be  too  often  repeated),  says: 
*'The  laws  of  the  land,  or,  in  other  words, 
those  laws  which  do  operate  over  the  whole 
country  without  being  directed  to  any  place  or 
particular  individual,  allow  to  every  person 
the  opportunity  of  defending  his  property  be- 
fore it  is  condemned;  and  in  no  case  leave  it 
to  the  mercy  of  a  mere  ministerial  officer  to 
seize  it  at  will,  which  seizure  is  to  be  lawful 
or  not  according  to  his  own  will  and  pleasure. 
The  ordinance,  therefore,  on  that  account  was 
unauthorized,  and  consequently  void."  This 
case  has  been  cited  with  approval.  Hellen 
V.  Noe,  25  N.  G.  493.  I  am  unable  to  perceive 
any  substantial  difference  between  Shaw  v. 
Kennedy  and  the  case  now  under  review.  In 
the  former  case  a  migratory  hog  had  strayed 
Into  a  town,  and  was  seized  and  held  as 
forfeited,  under  the  provision  of  an  ordinance 
condemning  him  as  a  nuisance  to  be  sold 
and  directing  the  proceeds  to  be  applied  to 
the  payment  of  the  cost  of  impounding  him 
and  the  balance  to  the  Joint  use  of  the  con- 
stable and  the  town,  without  giving  the  owner 
any  opportunity  to  be  beard.  This  was  held 
to  be  a  clear  violntion  of  his  constitutional 
right  There  was  no  reason  in  that  case  why 
the  hog  should  not  have  been  forfeited  which 
does  not  with  ^qnal  force  apply  to  the  facts  of 
this  case.    One  was  an  animate  and  the  other 


is  an  inanimate  thing,  but  both  are  property, 
and  under  the  protection  of  the  same  law 
against  wrongful  invasion.  If  the  value  of 
the  property  can  be  considered  In  determining 
whether  there  Is  due  process  of  law  In  the 
particular  case,  it  should  not  have  any  weight 
with  us  in  the  decision  of  this  case,  as  it 
does  not  appear  that  the  value  of  the  nets 
is  less  than  the  cost  and  expense  of  removal. 
Indeed,  the  inference,  if  it  can  be  drawn  from 
what  does  appear,  should  be  that  it  is  not. 
But  I  do  not  think  the  value  of  the  property 
has  anything  to  do  with  the  question,  or 
that  it  should  affect  the  application  of  the 
principle  in  the  least  The  right  of  the  own- 
er is  to  have  it  judicially  determined  that  his 
property  has  been  forfeited,  and  this  deter- 
mination must  necessarily  precede  condemna- 
tion for  any  purpose.  It  can  be  destroyed  to 
abate  the  nuisance,  when  the  exigency  of 
the  situation  requires  it,  because  of  the  para- 
mount right  of  the  state  to  do  so  in  promotion 
of  the  public  good,  and  the  interest  of  the 
individual  will  not  be  permitted  to  stand  in 
the  way.  "Privatum  incommodum  publico 
bono  pensatur."  This  is  upon  the  ground  of 
public  policy,  based  upon  the  maxim  that  re- 
gard be  had  to  the  public  welfare  as  the 
highest  law;  there  being  an  implied  assent 
on  the  part  of  every  member  of  society  that 
his  own  individual  welfare  shall,  in  cases  of 
necessity,  yield  to  that  of  the  community, 
and  that  his  property  *  shall  under  certain 
circumstances  be  placed  in  Jeopardy  or  even 
sacrificed  for  the  public  good.  Broom's  Legal 
Maxims  (8th  Ed.)  1.  But  the  emergency  must 
exist  before  the  right  can  accrue  to  the  state, 
and  if  it  does  not  exist  the  owner  is  not  re- 
quired to  submit  to  the  destruction  of  his  prop- 
erty, and  it  cannot  t>e  condemned  for  any 
purpose  without  a  hearing.  The  right  of  the 
state  depends  upon  the  existence  of  the  neces- 
sity for  destruction  or  other  summary  pro- 
ceeding, and  not  upon  the  value  of  the  prop- 
erty; and  surely  the  state  cannot  merely 
condemn  the  property  by  forfeiture  to  its  own 
use  or  to  any  public  use  without  a  hearing,  as 
there  is  no  necessity  for  such  action.  The 
fisherman's  net  may  be  of  little  intrinsic  val- 
ue; but,  if  it  is  forfeited,  the  loss  to  the  owner 
may  be  far  beyond  its  inherent  worth.  Wheth- 
er of  great  or  little  value,  It  is  his,  and 
cannot  be  taken  from  him,  even  by  the  most 
powerful,  or  by  sovereignty  itself,  except  in 
accordance  with  the  law  of  the  land.  That 
is  the  shield  of  the  humblest,  as  well  as  of 
the  most  exalted,  citizen.  What  is  «ald  by 
the  court  Jn  Goleman  v.  Railroad,  138  N.  C. 
357,  50  S.  E.  690,  aptly  and  forcibly  expresses 
this  thought:  **The  plaintiff  may  be  an  hum- 
ble individual,  and  the  damages  may  or  may 
not  turn  out  to  be  slight  But  In  the  history 
of  English  law  many  important  rights  have 
been  declared  In  similar  instances  of  ob- 
scure complainants,  and  where  the  wrong 
was  not  of  great  note  by  reason  of  its  effect  in 
that  particular  case.** 


1012 


51  SOUTHEASTERN  REPOBTEB. 


(N.a 


a39  N.  C.  574) 

STATE   ▼.    SUTTON. 

(Sapreme  Court  of  North  Carolina.    Oct  17» 
1905.) 

1.  Fish— Statutes— Construction. 

Laws  1905,  p.  1022,  c  824,  provides  that  It 
shall  be  unlawful  for  any  person  to  hedge  or 
fish  with  traps  in  the  waters  of  a  certain  creek 
between  the  mouth  of  the  creek  and  the  ''J. 
mill  seat  in  L.  county."  Held,  that  the  word 
"mill  seat,"  as  so  used,  was  synonymous  with 
"mill  site,"  and  included  the  mill  house,  dam, 
and  appurtenances  used  for  operating  the  mill 
by  water  power  and  the  ground  on  which  they 
stood. 

2.  Same— VIOLATION' . 

Under  Laws  1905,  p.  1022,  c  824,  provid- 
ine  that  it  shall  be  unlawful  for  any  person  to 
hedge  or  fish  with  traps  in  the  waters  of  a  cer- 
tain creek  between  the  mouth  of  the  creek  and 
the  "J.  mill  seat  in  L.  county,"  a  person,  though 
entitled  to  maintain  wire  fences  or  hedges  on 
the  sheeting  of  the  mill  under  the  roof  of  the 
mill  house  to  catch  fish  coming  out  of  the  pond, 
was  not  entitled  to  maintain  such  hedges  or 
fences  in  ditches  below  the  mill  house  and  on 
both  sides  of  the  mill  race,  by  which  fish  com- 
ing up  from  the  mouth  of  the  creek  would  be 
stopped  before  reaching  the  dam  and  mill  seat: 
and  this,  though  the  owner  of  the  mill  house 
also  owned  the  land  for  75  yards  below  the  mill. 

3.  Same— UiGHT  to  Fish— Legislative  Con- 

THOI*. 

A  citizen  has  no  Inherent  right  to  fish  In 
the  creeks  of  the  state,  but  such  right  may  be 
permitted  or  denied  at  the  will  of  the  Legis- 
lature. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Fish,  §§  8,  16.] 

Connor  and  Hoke,  J  J.,  dissenting. 

Appeal  from  Superior  Court,  Lenoir  Counr 
ty;  Counclll,  Judge. 

A.  R.  Sutton  was  convicted  of  maintaining 
certain  fish  traps  in  violation  of  Lslwb  1905, 
(K  1022,  c  824,  and  he  appeals.    Affirmed. 

Y.  T.  Ormond  and  Aycock  &  Daniels,  for 
appellant  The  Attorney  General,  for  the 
State. 

CLARK,  C.  J.  This  action  was  begun  be- 
fore a  Justice  of  the  peace,  and  on  appeal 
the  defendant  was  again  convicted  in  the 
superior  court,  for  a  violation  of  chapter  824, 
p.  1022,  Laws  1905,  which  provides:  **It 
shall  be  unlawful  for  any  person  to  hedge, 
or  fish  with  traps  in  the  waters  of  Bear 
creek  between  the  mouth  of  said  creek  where 
it  empties  into  Neuse  river  and  the  Joyner 
mill  seat  In  Lenoir  county." 

The  word  "mill  seat"  is  synonymous  with 
^•mill  site,"  and  means  "where  the  mill  sits." 
Miller  V.  Insurance  Co.  (C.  C.)  7  Fed.  651. 
In  Curtlss  v.  Smith,  35  Conn.  158,  it  is  said: 
"A  mill  site  comprehends  not  only  the  site 
of  the  mill  building,  but  also  the  water 
power  connected  therewith  for  milling  pur- 
poses." The  grant  of  a  mill  site  conveys 
by  implication  the  water  power  and  the  right 
to  maintain  a  dam  for  the  beneficial  ap- 
propriation of  the  water.  Stackpole  v.  Cur- 
tis, 32  Me.  383 ;  Ring  v.  Walker,  87  Me.  550, 
33  Atl.  174.  In  Occum  Co.  v.  Manufacturing 
Co..  35  Conn.  512,  it  is  said:    "A  mill  site 


is  the  same  as  a  mill  privil^^e,  which  in 
Gould  v.  Duck  Co.,  13  Gray  (Mass.)  442, 
was  said  *to  embrace  the  right  which  the 
law  gives  the  owner  to  erect  a  mill  thereon 
and  to  hold  up  or  let  out  the  water  at  the 
will  of  the  occupant  for  the  purpose  of  oper- 
ating the  same  «in  a  reasonable  manner."* 
20  A.  &  B.  Ency.  (2d  Bd.)  675;  Crosby  v. 
Bradbury,  20  Me.  55 ;  Burr  v.  Mills,  21  Wend. 
294.  A  "mill  seat"  means  the  mill  bouse, 
dam,  and  appurtenances  used  for  operating 
the  mill  by  water  power  and  the  ground  up- 
on which. they  stand.  The  evident  purpose 
of  the  General  Assembly  in  this  statute  was 
to  keep  the  waters  of  Bear  cre>ek  free  from 
hedges  or  traps,  so  that  fish  might  run  up 
the  same  as  far  as  the  obstruction  caused  by 
the  dam  and  water  power  at  Joyner's  mill, 
beyond  which  they  could  not  go.  The  right 
to  regulate  fisheries,  even  on  private  proper- 
ty is  settled  beyond  controversy.  2  Famham 
on  Waters,  §§  381,  882;  Collins  y.  Benbury, 
25  N.  C.  277,  38  Am.  Dec  722;  State  v.  Gal- 
lop, 126  N.  C.  983,  35  S.  B.  180,  and  caset 
there  cited,  and  in  13  A.  &  B.  Ency.  (2d  Ed.) 
673,  576,  579,  and  notes;  People  t.  Bridges, 
142  111.  41,  31  N.  B.  il5,  16  K  B.  A.  684; 
State  y.  Roberts,  59  N.  H.  484;  Howes  y. 
Grush,  181  Mass.  207. 

This  case  turns  upon  the  meaning  of  the 
term  "mill  seat,"  which  is  to  be  taken  in  its 
ordinary  and  usual  signification,  which  is 
necessarily  the  same  in  both  criminal  and 
civil  proceedings.  The  rule  that  criminal 
statutes  are  to  be  strictly  construed  applies 
when  the  scope  of  the  act  is  doubtful,  and 
does  not  mean  that  a  word  is  to  be  given  a 
different  meaning  in  a  criminal  action  from 
tliat  which  would  be  given  it  in  a  ciyil  pro- 
ceeding. Words  are  used  by  the  lawmaking 
power  to  express,  not  to  conceal,  its  meaning, 
and  hence  are  to  be  taken  as  ordinarily  un- 
derstood, alike  in  criminal  and  civil  actions. 
It  is  stated  in  the  case  on  appeal  that  "many 
years  ago  the  original  conveyance  of  this 
mill  property  conveyed  about  20  acres  of 
land  for  a  mill  seat,  and  that  the  property 
conveyed  to  the  defendant  includes  about  20 
acres  of  land,  and  extends  about  76  yards 
below  the  mouths  of  the  ditches,"  which 
were  "15  or  20  yards  below  the  mill  house," 
and  on  both  sides  of  the  mill  race.  In  these 
ditches,  and  also  on  the  sheeting  of  the  mill, 
under  the  roof  of  the  mill  house,  the  defend- 
ant set  wire  fences  or  hedges  and  caught  fish. 
The  latter  were  on  the  mill  seat  or  site,  as 
we  understand  and  define  the  word,  and  de- 
fendant was  authorized  so  to  do.  He  is 
not  prohibited  to  catch  in  this  manner  fish 
coming  out  of  the  pond,  but  he  cannot  in- 
terfere by  such  hedge  with  those  which 
could  come  up  from  the  mouth  of  Bear  creek 
till  stopped  at  the  dam  and  mill  seat 

It  is  further  contended,  however,  by  the 
defendant,  that  the  hedges  fiet  "15  or  20 
yards  below  the  mill  house"  were  lawful 
because  the  owner  of  the  mill  house  alsa 
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owned  the  land  for*75  yards  below  the  milL 
Suppose  he  bad  owned  a  tract  of  2,000  acres, 
or  20,000,  around  the  mill ;  would  his  priv- 
ileges under  this  act  have  been  any  greater 
than  those  of  a  man  who  owned  only  the  mill 
seat  itself?  He  had  no  Inherent  right  in 
flshlBg  in  Bear  creek.  That  was  a  sovereign 
right  of  the  state,  to  be  permitted  or  denied 
at  the  will  of  the  sovereign,  speaking,  in  the 
only  way  in  which  it  could  make  known  its 
will,  through  the  lawmaking  power.  In  for- 
bidding the  monoply  of  fishing  by  hedges  and 
traps,  and  leaving  fishing  free  to  all,  on  Bear 
creek  from  its  mouth  to  Joyner's  mill  seat, 
the  Legislature  was  thinking  of  the  unob- 
structed part  of  the  creek  up  to  Joyner's 
mill  house  and  dam,  and  was  regardless  of 
the  extent  of  dry  land  along  the  creek  be- 
tween those  points  which  might  be  owned 
by  the  owner  of  the  mill  seat  By  "mill 
seat"  it  intended  to  designate  a  well-defined 
landmark,  which  all  men  may  know — ^the 
dam  and  mill — and  not  the  extent  of  the 
mill  owner's  territorial  possessions  in  the 
vicinity.  The  original  deed  seems  merely  to 
have  conveyed  20  acres,  that  a  mill  seat 
might  be  located  somewhere  upon  it  The 
deed  to  the  present  owner  does  not  seem, 
from  the  case  on  appeal,  to  contain  even  that 
provision.  But  if  the  deed  to  the  defendant 
had  conveyed  20  acres,  or  20,000  acres,  and 
described  such  tract  as  a  "mill  seat,"  this 
provision  In  a  deed  would  not  change  the 
meaning  of  a  word  of  common  usage  and 
well-defined  significance  when  used  In  a 
statute.  It  would  not  make  a  whole  body  of 
land  a  mill  site,  or  seat  because  there  was 
a  mill  run  by  water  power  somewhere  within 
its  boundaries. 

The  setting  of  the  wire  fences  or  traps  and 
taking  fish  therefrom  "15  or  20  yards  below 
the  mill  house"  being  "between  the  mouth  of 
Bear  creek'*  and  the  mill  seat  the  court 
properly  adjudged  the  defendant  guilty  upon 
the  special  verdict.  Though  these  ditches 
are  filled  with  water,  and  hence  have  fish 
only  in  overfiows  from  the  pond,  the  waters 
are  part  of  "the  waters  of  Bear  creek,"  and 
when  they  go  back  Into  the  main  run  the  fish 
in  them  are  not  to  be  restrained  and  caught 
by  forbidden  hedges  and  nets.  The  owner  of 
the  mill  has  no  rights  over  either  the  water 
or  the  fish  therein  after  they  have  gone  by 
the  wheel  or  dam.  "The  mill  will  not  grind 
again  with  the  water  that  has  passed. ** 

From  the  amount  of  the  fine  imposed — $5 
— we  presume  that  this  was  merely  a  test 
case  to  decide  upon  the  defendant's  right  of 
catching  fish  by  hedges  or  traps,  which  right 
under  the  statute  does  not  extend  lower 
down  than  catching  them  in  that  mode  on 
the  sheeting  or  at  any  other  spot  on  the  mill 
site,  as  they  come  down  out  of  the  pond, 
through  the  forebay  or  over  the  dam.  Be- 
low that  the  waters  of  Bear  creek  are  free 
from  such  iuventions,  and  "may  roll  unvexed 
to  the  sea." 

Affirmed. 


CONNOR,  J.  (dIssMiUng).  I  cannot  con- 
cur in  the  reasoning  or  the  conclusion  reached 
by  the  court  in  this  case.  I  do  not  question 
the  power  of  the  Legislature  to  regulate  the 
time,  manner,  and  place  of  fishing  in  public 
waters.  X  do  not  think  that  the  right  to  do 
so  in  private  waters  is  so  absolute  as  the 
language  of  the  opinion  would  seem  to  indi- 
cate. The  question  was  so  fully  and  satis- 
factorily discussed  and  settled  by  this  court 
in  State  v.  Glen,  52  N.  G.  321,  and  Cornelius 
V.  Glen,  52  N.  C.  512,  that  I  could  not  hope  to 
add  to  it  anything  of  value  or  interest  It  Is 
quite  clear  that  the  court  did  not  recognize 
any  power  to  interfere  with  the  right  of  the 
owner  of  the  bed  of  the  stream  to  the  use  of 
it  except  in  the  exerdae  of  the  right  of 
eminent  domain,  with  its  limitations.  In 
State  V.  Pool,  74  N.  O.  402,  the  question  of  the 
power  of  the  state  to  make  the  obstruction  of 
nonnavigable  streams  by  the  owner  of  the  bed 
indictable  was  fully  considered  and  denied. 
Mr.  Justice  Bynum  cites  with  approval  the 
language  used  by  the  court  in  the  Glen  Cases, 
concluding  with  the  words:  "Whether  the 
state  can  enforce  against  the  owner  of  the 
land  and  bed  of  an  unnavlgable  creek  an  act 
of  the  Legislature  forbidding  its  obstruction 
to  the  passage  of  fish  is  a  question  not  raised 
upon  this  indictment  and  verdict  &Qd  need 
not  be  discussed."  Mr.  Justice  Rodman  was 
Joined  by  Mr.  Justice  Reade  in  a  strong  dis- 
senting opinion,  reported  in  75  N.  C.  697. 
The  doctrine  upon  which  the  decision  of 
Glen's  Cases  was  decided  was  denied  in  the 
dissenting  opinion.  I  do  not  think  the  ques- 
tion is  raised  in  State  v.  Gallop,  126  N.  C.  983, 
35  S.  B.  180.  That  case  is  well  decided;  but 
there  was  no  point  presented  in  regard  to  the 
rights  of  the  owners  of  the  bed  of  the  stream. 
I  do  not  wish  to  do  more  than  notice  the 
question  and  say  that  I  think  the  power  to 
enforce  statutes  of  this  kind  has  Its  limita- 
tions. I  note  that  at  the  same  session  at 
which  the  act  in  question  was  passed  similar 
statutes  prohibiting  fishing  by  nets,  etc,  in 
mill  ponds,  without  any  regard  to  their  con- 
nection with  navigable  streams,  were  enacted. 
I  cannot  think  that  the  power  extends  to  the 
owners  of  private  fish  ponds,  or  even  public 
mill  ponds,  having  no  outlet  into  navigable 
waters. 

The  extent  to  which  the  owner  of  property 
may  be  interfered  with  in  its  use  without 
compensation  to  serve  a  public  interest  is  a 
serious  question,  to  be  approached  and  dealt 
with  carefully.  I  do  not  care  to  be  com- 
mitted to  any  general  statement  of  the  law 
without  the  most  careful  consideration.  21y 
dissent  in  this  case  is  based  upon  my  objec- 
tion to  the  construction  of  the  statute.  This 
is  a  public  statute  of  local  application,  and 
should  be  construed  in  the  light  of  the  local 
conditions.  Some  force  must  be  given  to 
the  term  "the  Joyner  mill  seat"  If  the 
draftsman  had  intended  to  prohibit  the  put- 
ting of  traps  below  the  mill,  using  the 
term  as  meaning  the  mill  house  or  the  dam, 
he  would  have  said  so.    Statutes  of  this  kind 
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are  usually  drawn  by  those  interested  In  ex- 
tending the  prohibition  as  far  as  possible, 
and  should  be  so  construed  that  the  private 
right  of  the  citizen  be  interfered  with  no 
further  than  the  unmistakable  language  de- 
mands. It  is  to  be  noted  that  the  prohibition 
is  between  "the  Joyner  mill  seat,"  etP.  This 
indicates  that  the  land  covered  by  the  water 
of  the  Joyner  mill  seat  was  known  to 
the  draftsman.  Can  there  be  any  question 
that,  if  the  owner  were  to  convey  or  devise 
the  Joyner  mill  seat,  the  description  would 
carry  the  land  originally  conveyed  for  the 
mill  seat,  and  not  be  restricted  to  the  spot 
upon  which  the  dam  or  the  house  was  situ- 
ate? "The  grant  of  a  mill  site  conveys  a 
water  power,  together  with  the  right  to  main- 
tain a  dam  whenever  such  dam  would  be 
suitable  for  the  convenient  and  beneficial  ap- 
propriation of  the  water  power."  Stackpole 
V.  Curtis,  32  Me.  383.  "A  grant  of  land  bound- 
ing on  or  near  a  pond  and  stream,  reserving 
the  mill  and  water  privilege,  is  a  reservation 
of  the  right  of  flowing  the  land  so  far  as 
necessary  or  convenient,  or  so  far  as  it  has 
been  usual  to  flow  it,  for  that  purpose."  Pet- 
tee  v.  Hawes,  30  Mass.  323.*  "A  mill  site  com- 
prehends, not  only  the  site  Of  the  mill  build- 
ing, but  also  the  water  power  connected  there- 
with for  milling  purposes."  Curtiss  v.  Smith, 
35  Conn.  156;  Tabor  v.  Bradley,  18  N.  Y. 
109,  72  Am.  Dec.  498.  "By  a  devise  of  a  mill, 
with  the  appurtenances,  it  has  been  held  that 
a  right,  not  only  to  the  building  and  use  of 
the  water,  but  also  to  the  land  which  was 
used  with  the  mill,  passed."  Blaine  v.  Cham- 
bers, 1  Serg.  &  R.  169 ;  Angel .  on  Water 
Courses,  274.  It  is  a  matter  of  common 
knowledge  that  the  value  of  a  mill  site  is 
dependent  upon  the  right  to  carry  the  water 
away  as  essentially  as  the  right  to  hold  it 
back.  The  "mill  tail"  is  as  much  a  part  of 
the  "site"  as  the  "mill  pond." 

The  suggestion  that  a  man  might  claim 
one  or  more  thousand  acres  as  his  mill  site 
does  not  impress  me  as  shedding  much  light 
upon  the  question.  A  man  will  hardly  buy 
and  pay  for  a  large  quantity  of  land  for 
which  he  has  no  possible  use  and  which  can 
serve  no  valuable  purpose.  In  the  decision 
of  causes,  we  must  deal  with  the  facts  as 
found  by  the  Jury.  Here  the  person  who 
erected  this  mill  understood  what  quantity 
of  land,  with  the  privilege  incident  to  its 
ownership,  was  necessary  to  enable  him  to 
establish  and  maintain  his  mill.  He  pur- 
chased such  quantity  for  a  mill  seat,  and 
the  Legislature  recognized  the  existence  of 
this  boundary  and  adopted  it  as  one  of  the 
points  between  which  and  the  mouth  of  the 
creek  nets  should  not  be  set.  To  fail  to  give 
force  and  effect  to  this  language  is,  in  my 
opinion,  to  strike  out  "mill  seat"  and  to  write 
into  the  statute  the  word  "mill  dam"  or 
"mill  house."  This  would  not  be  allowable, 
if  we  were  construing  a  will  or  deed.  Barnes 
V.  Slmms,  40  N.  C.  392,  49  Am.  Dec.  435. 
Certainly  it  cannot  be  so  to  restrict  the  right 


of  the  citizen  and  make  criminal  an  act  other- 
wise lawful.  To  my  mind  it  is  a  violation 
and  dangerous  innovation  of  the  elementary 
rules  for  construing  criminal  statutes.  If 
the  description  of  the  prohibited  points  is 
too  Indefinite,  the  statute  would  for  that  rea- 
son be  void.  Is  it  possible  that  the  owner 
Is  to  be  made  a  criminal,  and,  under  our 
dedsions,  subject  to  be  put  to  work  upon  the 
public  roads,  for  putting  his  nets  in  the  water 
upon  his  own  land  an  inch  beyond  the  eaves 
of  his  mill  house  or  over  his  dam?  If  the 
mill  house  be  adopted  as  the  test,  and  it  be 
enlarged  or  diminished  in  size,  the  standard 
is  changed.  If  the  dam  be  adopted,  and  it 
be  lowered  or  raised,  by  which  its  top  is 
drawn  up  or  projected  down  stream  so  much 
as  an  inch,  the  same  result  follows.  The 
deed  conveying  the  land  for  the  mill  seat  is 
certain,  fixed,  and  unchangeabla  The  state 
certainly  owes  to  the  citizen  the  duty,  when 
It  makes  the  exercise  of  a  purely  private 
right  upon  his  own  property  a  crime,  to  in- 
form him  with  reasonable  certainty  of  the 
limits  within  which  he  may  enjoy  his  right 
for  which  be  has  paid  his  money.  If  there 
be  more  than  one  standard  suggested,  that 
which  is  certain,  fixed,  and  recognized  should 
be  adopted,  rather  than  that  which  is  un- 
certain and  subject  to  change. 

I,  of  course,  concur  in  the  opinion  that 
the  defendant  has  not  violated  the  statute 
in  placing  his  nets  under  his  mill  house. 
In  the  light  of  the  finding  by  the  special 
verdict  tliat  "many  years  ago  the  original 
conveyance  of  this  mill  property  conveyed 
about  20  acres  of  land  for  a  mill  seat,"  I 
think  that  the  term  "the  Joyner  mill  seat,** 
used  in  the  statute,  should  be  so  construed 
that  the  prohibition  be  limited  to  the  lower 
line  of  the  mill  seat.  It  will  be  noted  that 
the  indictment  does  not  charge,  nor  does 
the  special  verdict  find,  that  the  defendant 
ever  caught  or  obstructed  the  passage  of 
any  fish  In  his  ditches.  It  is  simply  found 
that  some  20  yards  below  the  mill  house 
are  some  ditches  on  plaintifTs  land,  one 
of  which  was  cut  to  drain  a  swamp  Into 
the  mill  tall.  The  other  was  cut  while 
the  mill  was  being  built  to  turn  the  water 
to  prevent  its  interference  with  the  work- 
When  the  water  is  turned  into  them,  "fish 
can  and  sometimes  do  get  into  said  ditches 
and  are  prevented  from  escaping  by  a  wire 
hedge  put  by  defendant  across  the  ditch." 
The  ditches  are  in  no  sense  a  part  of  Bear 
creek.  It  does  not  appear  how  far  they  run 
up  into  defendant's  land.  I  do  not  think 
they  are  within  the  words  of  the  statute, 
nor  do  I  think  it  competent  for  the  Legis- 
lature to  prohibit  the  owner  from  placing 
nets  or  hedges  across  his  own  ditch,  unless 
doing  so  constitutes  a  public  nuisance.  State 
V.  Pool,  supra.  This  is  an  unwarranted  and 
unreasonable  interference  with  the  use  of 
private  property.  I  cannot  but  think  that  it 
will  be  a  startling  discovery  to  the  owners 
of  land  in  the  eastern  section  of  the  state 
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iliat  every  ditch  cut  upon  or  through  their 
land  Into  the  bordering  swamps  or  creeka 
are  a  part  thereof,  and  that  they  are  crim- 
inally liable  for  putting  a  wire  net  or  driv- 
ing stakes  Into  them.  I  cannot  see  why  an 
act  prohibiting  the  obstruction  of  the  high- 
way may  not,  by  the  same  liberal  canon 
of  construction,  be  held  to  include  private 
paths  connecting  with  the  highway.  We 
may  soon  find,  upon  the  adjournment  of  some 
session  of  the  Legislature,  that  a  man  may 
not  with  safety  walk  over  his  own  land 
or  gather  flowers  which  grow  upon  the  side 
of  his  path  or  the  banks  of  his  ditches, 
without  liability  to  be  put  upon  the  public 
roads  as  a  criminal.  While  the  policy  of 
the  state  in  protecting  the  propagation  of 
fish  should  be  sustained,  the  right  to  the 
use  of  private  property  should  not  be  sacri- 
ficed. We  are  in  danger  of  surrounding  our 
people  with  a  multitude  of  criminal  stat- 
utes, many  of  which  are  invasions  of  per- 
sonal liberty  and  the  use  of  property  which 
will,  if  not  checked,  convert  the  people  of 
the  whole  state  into  either  conscious  or  un- 
conscious violators  of  the  law.  No  man 
may  safely  do  or  omit  to  do  such  a  multi- 
tude of  acts  that  the  law  will  become  a 
labyrinth  In  which  he  may  not  walk  In 
safety. 

HOKE,  J.,  dissents. 


a»  N.  C.  M7) 

JACKSON  V.   AMERICAN  TELEPHONE 
&  TELEGRAPH  CO. 

(Supreme  Court  of  North  Carolina.    Oct  17, 
1905.) 

1.  EviDKzroB— Acts  of  Third  PKaaoir  —  N>- 
0S8SITT  OF  Showing  Aqenot. 

The  acts  and  declarations  of  a  third  person 
are  not  evidence  against  a  party,  unless  such 
third  person  is  first  shown,  prima  fade,  at  least, 
to  be  the  agent  of  the  party. 

[Ed.  Note. — For  cases  m  point,  see  voL  20, 
Cent.  Dig.  Evidence,  §§  887,  1006.] 

2.  PaiNciPAi.  AND  Agent — Pboof  of  Agenot^- 
Dkclarations  of  Agent. 

Agency  must  be  shown  otherwise  than  by 
the  acts  and  declarations  of  the  agent 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §  1006 ;  vol.  40,  Cent  Dig. 
Principal  and  Agent  §  40.] 

3.  TbIAL  —  iNBTBUCmONS   —   AOMI88IONB   BT 

Agent. 

On  the  issue  of  agency,  a  charge  that  the 
Jury  must  not  consider  declarations  of  the  al- 
leged agent  upon  the  question  of  agency,  but 
must  first  find  from  the  evidence,  excluding 
such  declarations,  that  the  alleged  agent  was 
defendant's  ag^nt,  before  any  of  his  acts  could 
become  competent  evidence  against  defendant 
and  that  in  passing  on  the  question  of  agency 
the  jury  might  consider  any  of  the  acts  of  the 
alleged  agent  in  connection  with  defendant's 
worli  and  whether  such  alleged  agent  was  in 
charge  of  defendant's  work  with  authority,  was 
not  subject  to  the  objection  of  leaving  to  the 
jury  the  bare  acts  of  the  alleged  agent  as  evi- 
donee  of  his  agency. 

4.  Masteb  and  Servant — Establish  if  ent  of 
Relation — Employment  by  Fobeman. 

The  fact  that  an  assistant  foreman  was  em- 


ployed directly  by  defendant's  foreman  did  not 
render  the  assistant  foreman  any  the  less  de- 
fendant's servant 

[Bd.  Note. — For  cases  in  point  see  vol.  84. 
Cent  Dig.  Master  and  Servant  §§  5,  1242.] 

5.  Sam»— Tobts   of    Sebvant — Liabiuty   of 
Mastbb. 

Where  a  servant  does  a  wrong  to  a  third 
person,  the  master  must  answer  therefor,  if  it 
was  committed  in  the  course  and  scope  of  the 
servant's  employment  and  in  furtherance  of  the 
master's  business,  although  the  servant  acted 
willfully  and  deliberately  in  the  commission  of 
the  same. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  f§  1280-1234.] 

6.  Same. 

The  act  of  a  servant  of  a  telephone  com- 
pany in  causing  a  landowner  to  be  unlawfully 
arrested  for  the  purpose  of  putting  him  out  of 
the  way,  so  that  the  company's  agents  and  serv- 
ants might  erect  poles  on  his  land,  is  an  act 
done  in  the  course  of  the  company's  employment 
and  in  furtherance  of  its  business,  for  which  the 
company  is  responsible. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
C«it  Dig.  Master  and  Servant  §t  1217-1224.] 

7.  Same— Questions  fob  Juby. 

Whether  a  defendant's  servant,  in  arresting 
plaintiff,  was  performing  his  master's  business 
or  was  engaged  in  some  pursuit  of  his  own,  held, 
under  the  evidence,  which  was  conflictinp;  as  to 
the  circumstances  of  the  arrest  a  question  for 
the  jury. 

[Ed.  Note.— For  cases  in  point  see  voL  84, 
Cent  Dig.  Master  and  Servant  §  1276.] 

8.  False  Impbiboivmeht  —  Bzemplabt  Dau- 

▲0B8. 

Punitive  damages*  may  be  allowed  for  a 
wrongful  arrest,  made  solely  in  order  to  put 
plaintiff  temporarily  out  of  the  way,  so  as  to 
prevent  his  resistance  to  an  entry  on  his  land. 
[Ed.  Note. — For  cases  in  point  see  voL  28, 
Cent  Dig.  False  Imprisonment  {  112.] 

9.  Pbooess — ^Abube   of   Pboobss  —  Elements 
of  acttiow. 

In  an  action  for  malicious  abuse  of  process. 
It  is  immaterial  whether  there  was  probable 
cause  for  issuing  the  process  or  not 

[Ed.  Note. — ^For  cases  in  point  see  vol.  40, 
Cent  Dig.  Process,  I  257.] 

10.  Sams. 

It  is  not  necessary,  in  order  to  entitle  a 
party  to  maintain  an  action  for  malicious  abuse 
of  process,  that  the  original  proceedings  should 
have  terminated. 

[Ed.  Note. — For  cases  in  point  see  vol.  40, 
Cent  Dig.  Process,  §  257.] 

11.  Same — Defenses. 

A  warrant  valid  on  its  face  is  no  defense 
to  an  action  for  malicious  abuse  of  process. 

12.  Tbial — Sttbmission  of  Issues — Refusal. 
It  is  not  error  to  refuse  to  submit  issues 

tendered  by  a  party,  where  such  issues  are  em- 
braced in  those  whidi  are  submitted. 

13.  Afpeai^Habmless  Ebbob  —  Submission 
of  evidentiaby  issues. 

While  issues  embodying  evidentiary  facts, 
instead  of  the  ultimate  facts  to  be  found  by  the 
jury,  are  not  to  be  approved  of,  yet  the  submis- 
sion of  issues  in  that  form  is  harmless,  where 
the  facts  necessary  to  support  the  judgment 
sufficiently  appear. 

Appeal  from  Superior  Court,  Cumberland 
County;  Ferguson,  Judge. 

Action  by  L.  C.  Jackson  against  the  Amer- 
ican Telephone  &  Telegraph  Company.  From 
a  judgment  for  plaintiff,  defendant  appeala 
Affirmed. 
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Plaintiff  brought  this  action  to  recover 
wtamages  for  false  Imprisonment  He  alleg- 
ed that  one  McManus  caused  a  warrant  to  be 
JsBued  by  a  magistrate  for  his  arrest  upon 
the  charge  of  an  assault  with  a  gun,  and  that 
he  was  taken  into  custody  by  the  sheriff 
and  confined  In  Jail  for  about  a  day.  There 
was  evidence  tending  to  prove  the  false  arrest 
and  imprisonment,  and  the  case  turns  upon 
the  question  whether  McManus  acted  for  and 
In  behalf  of  the  defendant,  as  its  agent,  in 
suing  out  the  warrant.  The  Issues  submit- 
ted, with  the  answers  thereto,  were  as  fol- 
lows: "(1)  Was  J.  C.  McManus  the  agent 
of  the  defendant  company  and  In  charge  of 
the  work?  Ans.  Yes.  (2)  Did  J.  O.  McMan- 
us procure  the  plaintiff  to  be  arrested,  for 
the  purpose  of  getting  him  out  of  the  way, 
in  order  to  put  up  the  telephone  and  tele- 
graph poles  across  the  plaintiff's  land  while 
he  (the  plaintiff)  was  under  arrest?  Ans. 
Yes.  (3)  Was  such  arrest  without  probable 
cause,  and  for  the  purpose  of  enabling  the 
defendant's  agents  and  servants  to  put  up 
the  telephone  and  telegraph  poles  over  said 
land  claimed  by  the  plaintiff?  Ans.  Yes. 
(4)  Did  the  defendant  company  by  its  agents 
and  servants  put  up  telephone  and  telegraph 
poles  across  the  land  claimed  by  the  plain- 
tiff while  the  plaintiff  was  under  arrest,  and 
still  continue  to  keep  said  poles  and  continue 
to  use  them?  Ans.  Yes.  (5)  What  damage, 
If  any,  is  the  plaintiff  entitled  to  recover? 
Ans.  $900." 

There  was  evidence  tending  to  show  that 
the  American  Telephone  &  Telegraph  Com- 
pany was  extending  its  line  into  Cumber- 
land county,  and  that  McManus  was  in 
charge  of  a  squad  of  hands  who  were  put- 
ting up  and  stringing  wires  on  them  near  the 
plaintirs  borne.  Plaintiff  testified  that  ''Mc- 
Manus was  having  the  poles  put  up,  the  wire 
strung,  and  telling  the  hands  where  to  go  and 
what  to  do.  There  were  35  or  40  hands, 
and  McManus  was  in  entire  control."  An- 
other witness,  John  O.  Ratley,  testified :  "I 
saw  McManus  in  charge  of  a  crowd  of  hands, 
pushing  them  on — ^hurrying  them  up.  I  stay- 
ed with  him  awhile,  and  then  came  back 
home.  He  had  about  50  hands."  There  was 
also  evidence  tending*  to  show  that  plaintiff 
had  forbidden  McManus  from  erecting  poles 
on  his  land,  and  that  the  arrest  was  made  in 
order  to  put  him  out  of  the  way  until  the 
work  could  be  done ;  McManus  having  threat- 
ened beforehand  to  put  plaintiff  out  of  tbe 
way  until  the  hands  could  do  the  work.  The 
poles  were  put  up  and  the  wire  strung  while 
the  plaintiff  was  under  arrest  or  in  jail.  Mc- 
Manus called  at  the  home  of  the  oflScer  and 
told  him  he  wanted  the  arrest  made,  and 
that  It  must  be  done  that  evening.  He  hired 
a  team,  and  an  ofi&cer  went  with  him  to  the 
plaintiff's  house  and  made  the  arrest  Mc- 
Manus then  went  to  the  place  where  the 
hands  were  working,  and  said  that  he  want- 
ed the  wire  put  up  and  that  he  would  pay 
double  wages  for  the  work  done  after  night. 


They  commenced  work  about  a  half  hour  after 
sundown  and  continued  Into  the  night,  and 
the  poles  were  put  up  and  the  wire  strung. 
When  plaintiff  refused  to  permit  them  to  con- 
struct the  line  upon  his  land  and  ordered 
them  to  leave,  McManus  replied:  "I  will  put 
you  out  of  the  way,  or  I  will  have  the  poles 
up  before  sundown."  When  the  case  was 
called  for  trial  before  the  justice.  McManus 
failed  to  appear,  and  the  plaintiff  was  dis- 
charged. The  justice  found  that  the  prose- 
cution was  frivolous  and  malicious,  and  tax- 
ed McManus  with  the  costs.  Defendant  Intro- 
duced testimony  tending  to  show  that  it  had 
two  departments  engaged  in  the  building  of 
Its  line,  the  right  of  way  and  the  construc- 
tion departments,  and  that  Fred  Llnson  was 
foreman  of  the  construction  department,  and 
McManus  was  assistant  foreman  and  em- 
ployed by  lilnson,  the  latter  having  been  ap- 
pointed by  Campbell,  the  superintendent  of 
construction;  that  Jackson  assaulted  Mc- 
Manus with  his  gun,  and  that  the  arrest  had 
nothing  to  do  with  the  work  of  the  com- 
pany and  was  not  authorized  by  the  com- 
pany or  any  of  Its  agents;  that  Jackson 
signed  a  "voucher"  in  the  regular  form,  giv- 
ing defendant  the  right  to  build,  operate,  and 
maintain  its  line  on  the  land,  stating  that  it 
was  his  wife's  property,  and  afterwards 
claimed  the  land  as  his  own  and  refused  to 
carry  out  the  agreement,  and  that  the  work 
was  done  by  Linson's  force  in  the  belief 
that  defendant  had  secured  the  right  to  use 
it,  and  without  any  reference  to  plaintiff's 
arrest;  that  none  of  the  agents  or  servants 
of  defendant  was  authorized  to  arrest  the 
plaintiff;  and  that  McManus  was  not  with 
the  force  when  the  arrest  was  made.  These 
are  substantially  the  facts  which  the  testimony 
tended  to  establish  on  either  side,  and  which 
are  necessaiy  to  be  stated  for  an  understand- 
ing of  the  case.  The  defendant's  counsel 
asked  that  certain  instructions  be  given  to 
the  jury,  which  will  be  hereafter  noticed. 
After  a  motion  for  a  new  trial,  which  was 
refused,  judgment  was  entered  upon  the  ver- 
dict   Defendant  excepted  and  appealed. 

N.  A.  Sinclair,  for  appellant  Thos.  H. 
Sutton,  for  appellee. 

WAI^KER,  J.  (after  stating  the  case). 
The  principal  questions  discussed  in  this 
court  related  to  the  competency  of  the  acts 
of  McManus  as  proof  of  his  agency  for  the 
defendant  and  to  the  liability  of  the  defend- 
ant for  his  conduct  in  unlawfully  causing  the 
plaintiff's  arrest  The  defendant's  counsel 
contended  that  no  authority  to  bind  the  de- 
fendant had  been  shown,  and  that  his  acts 
were  not  competent  to  show  any  such  au- 
thority, but  that  it  must  be  established,  if 
at  all,  by  evidence  independent  of  his  acts 
and  declarations.  It  is  common  learning 
that  acts  and  declarations  of  a  third  person 
are  not  evidence  against  a  party,  unless  such 
third  person  be  his  agent;  and  It  is  equally 
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well  settled  tbat  the  agency  mtist  be  first 
shown  otherwise  than  by  such  acts  and 
declarations,  before  they  are  admissible. 
The  court  must  be  satisfied  that  the  agency 
has  been  shown,  at  least  prima  facie,  before 
anything  that  the  alleged  agent  has  said  or 
done  can  be  submitted  to  the  Jury  as  evi- 
dence. Williams  v.  Williamson,  28  N.  C.  281, 
46  Am.  Dec.  494;  Grandy  ▼.  Ferebee,  68  N. 
C.  356;  BYancis  v.  Edwards,  T7  N.  0.  271; 
Gilbert  v.  James,  86  N.  C.  244;  Daniel  v.  Rail- 
road, 136  N.  0.  517,  48  S.  B.  816,  67  L.  R.  A. 
455.  But  this  elementary  rule  has  not  been 
violated  in  this  case,  and  the  reason  upon 
which  it  is  founded  does  not  apply  to  the  evi- 
dence supposed  to  fail  under  its  condemna- 
tion. The  court  expressly  charged  the  jury 
that  they  must  not  consider  any  declarations 
of  McManus  upon  the  question  of  his  agency, 
but  that  they  must  first  find  upon  the  evi- 
dence, excluding  his  declarations,  that  he 
was  the  agent  of  the  defendant  in  charge  of 
Its  work  and  authorized  to  act  In  its  behalf 
in  constructing  the  telegraph  line,  before  any 
of  his  acts  done  or  declarations  made  in  the 
prosecution  of  the  agency  could  become  com- 
petent against  the  defendant  In  passi.ng 
upon  the  question  of  agency,  the  court  did 
permit  the  jury  to  consider  "any  evidence  of 
the  acts  of  McManus  in  connection  with  the 
work  of  the  defendant,  and  whether  the 
defendant  was  putting  up  the  poles  on  the 
land  claimed  by  the  plCtintifF,  and  whether 
McMahus  was  in  charge  of  the  construction 
work  with  authority,  and  whether  he  was  in 
control  of  the  labor  and  material  and  gave 
directions*'  as  to  how  the  work  should  be 
done.  But  what  we  understand  the  court 
to  mean  by  this  instruction  is  that  if  McMan- 
us, by  and  with  authority  of  the  com- 
pany, was  doing  the  work  described,  he  was 
in  law  the  agent  of  the  company  to  the  extent 
of  charging  it  with  liability  for  his  acts  so 
done  in  furtherance  of  the  princlpars  busi- 
ness, and  we  think  the  jury  must  have  so 
understood  It.  Thus  construed  the  charge 
did  not  leave  to  the  jury  the  bare  acts  of 
McManus  as  evidence  of  his  agency,  which 
would  clearly  have  been  error;  but  the  jury 
were  required  to  consider  all  the  evidence, 
for  the  purpose  of  finding  whether  he  had 
the  authority  to  act  as  he  did ;  and  the  par- 
ticular acts  of  McManus  were  mentioned,  so 
that  the  jury  might  intelligently  apply  the 
evidence  and  ascertain  whether  he  possessed 
authority  to  do  those  particular  acta  It 
must  be  remembered  that  the  defendant's 
witness,  Fred  Linson,  testified  that  he  was 
foreman  of  construction  and  McManus  was 
his  assistant.  There  was  evidence  of  his 
authority,  for  it  makes  no  difference  that  he 
was  employed  directly  by  Linson.  By  vir- 
tue of  his  employment  he  became  the  serv- 
ant of  the  defendant.  He  was  not,  perhaps, 
in  the  strict  and  technical  sense  its  agent, 
but  its  servant  In  either  relation,  the  prin- 
cipal or  the  master,  as  the  case  may  be,  is 
chargeable  with  liability  for  his  acts  done 


in  the  course  of  his  employment  and  in  fur- 
therance of  the  business  he  had  in  charge. 

This  brings  us  to  the  consideration  of 
the  other  question,  as  to  the  liability  of  the 
defendant  for  the  act  of  McManus  in  arrest- 
ing the  plaintiff.  Whoever  commits  a  wrong 
is  liable  for  it  and  it  is  immaterial  whethei 
it  be  done  by  him  in  person  or  by  anothei 
acting  by  his  authority,  express  or  implied. 
"Qui  facit  per  alium,  facit  per  se."  Upov 
this  maxim  of  the  law  is  founded  the  doctrine 
that  the  principal  is  liable  for  the  .tort  of  his 
agent,  and  the  master  for  the  tort  of  his  serv- 
ant If  the  wrongful  act  is  done  by  express 
command  of  the  master,  or  even,  if  he  has 
afterwards  made  it  his  own  by .: adoption, 
there  is  no  difficulty  in  applying,  the  rule; 
but  it  is  otherwise  when  the  liability  must 
proceed  only  from  an  implied  authority. 
Where  the  servant  does  a  wrong  to  a  third 
person,  the  rule  of  respondeat  superior  ap- 
plies, and  the  master  must  answer  for  the 
tort,  if  it  was  con^mitted  in  the  course  and 
scope  of  the  servant's  employment  and  in 
furtherance  of  the  master's  business.  "A 
servant  is  acting  in  the  course  of  his  employ- 
ment, when  he  is  engaged  in  that  which  he 
was  employed  to  do  and  is  at  the  time  about 
his  master's  business.  He  is  not  acting  in 
the  course  of  his  employment  if  he  is  en- 
gaged in  some  pursuit  of  his  own.  Not  every 
deviation  from  the  strict  execution  of  his 
duty  is  such  an  interruption  of  the  course  of 
employment  as  to  suspend  the  master's  re- 
sponsibility;  but  if  there  is  a  total  depart- 
ure from  the  course  of  the  master's  bushiess, 
the  master  is  no  longer  answerable  for  the 
servant's  conduct"  Tiffany  on  Agency,  p. 
270.  We  see,  therefore^  that  the  master  is 
liable,  even  if  the  act  is  willful  and  de- 
liberate, provided  it  was  committed  in  the 
coprse  of  the  employment  and  for  the  mas- 
ter's purposes,  and  not  merely  for  the  serv- 
ant's private  ends.  Tiffany  on  Agency,  p. 
273;  Pierce  v.  Railroad,  124  N.  0.  83.  32  S.  B. 
309,  44  L.  R.  A.  316;  Cook  v.  Railroad.  128  N. 
C.  833,  88  S.  B.  925.  In  this  case  the  jury 
have  found  that  the  defendant  by  Its  servant 
caused  the  plaintiff  to  be  unlawfully  arrested 
for  the  purpose  of  putting  him  out  of  the 
way,  so  that  its  agents  and  servants  might 
erect  telephone  and  telegraph  poles  on  his 
land.  If  this  is  not  an  act  don^  in  the  course 
of  the  employment  and  in  furtherance  of  the 
master's  business,  for  his  benefit  and  advan- 
tage, it  would  be  hard  to  conceive  of  one 
which  would  come  under  that  class.  The 
case  is  in  principle  like  that  of  Railroad 
V.  Harrts,  122  U.  S.  597,  7  Sup.  Ct  1286, 
30  L.  Bd.  1146,  which  has,  at  least  twice, 
been  approved  by  this  court  Hussey  v. 
Railroad,  98  N.  G.  34,  3  S.  E.  923,  2  Am.  St 
Rep.  312 ;  Redditt  v.  Manufacturing  Co.,  124 
N.  C.  100,  32  S.  E.  392.  In  Harris'  Case  the 
defendant's  servants  conmiitted,  it  is  true, 
a  direct  and  violent  trespass  upon  lands  in 
order  to  carry  on  their  master's  work,  and 
in  doing  so  shot  and  injured  the  plaintiff « 
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but  is  there  any  difference  In  law  between 
the  two  cases?  It  is  not  the  quality  of  the 
act  that  determines  a  master's  liability,  but 
the  fact  that  it  is  done  by  his  implied  au- 
thority and  is  within  the  scope  of  the  sery- 
anf  B  authority,  in  the  course  of  his  employ- 
ment, and  in  furtherance  of  his  master's  in- 
terests. Daniel  v.  Railroad,  supra;  Daniel 
V.  Railroad,  117  N.  0.  592,  23  S.  B.  327;  Kelly 
V.  Traction  Co.,  132  N.  C.  868,  43  S.  B.  923; 
Lovlck  V.  Railroad.  129  N.  C.  427,  40  S.  B.  191 ; 
Williams  v.  Gill,  122  N.  C.  967,  29  S.  B.  879; 
Pierce  v.  Railroad  and  CJook  v.  Railroad,  su- 
pra. It  was  in  this  case  a  question  for  the 
jury,  under  proper  instructions  from  the 
court,  wbether  McManus,  in  arresting  the 
plaintiff,  was  performing  his  master's  busi- 
ness or  was  engaged  in  some  pursuit  of 
his  own.  Hussey  y.  Railroad  and  Daniel 
V.  Railroad,  supra;  Tiffany  on  Agency, 
271.  The  court  charged  fully  and  cor- 
rectly In  respect  to  this  matter.  The  cases 
of  Redditt  v.  Mfg.  Co.,'  supra,  Willis  ▼. 
Railroad,  120  N.  C.  508,  26  S.  B.  784,  Moore 
V.  Cohen,  128  N.  C.  345,  38  S.  B.  919,  and 
Daniel  v.  Railroad,  136  N.  C.  617,  48  S.  B. 
816,  67  li.  R.  A.  456,  cited  by  the  defendant's 
counsel,  do  not  militate  against  our  conclu- 
sion in  this  case.  In  those  cases  the  wrong- 
ful act  of  the  agent,  attempted  to  be  Imputed 
to  his  principal,  was  clearly  not  within  the 
course  of  the  agent's  employment  or  within 
the  scope  of  his  authority ;  while  in  this  case 
there  is  eyidence  that  the  tort  was  com- 
mitted directly  in  furtherance  of  the  master's 
business,  which  was  then  being  performed 
by  his  seryant  This  distinction  is  recog- 
nized in  the  cases  cited,  especially  in  Willis 
y.  Railroad,  supra,  and  in  Daniel  y.  Railroad, 
136  N.  C.  517,  48  S.  B.  816,  67  L.  R.  A.  465. 
We  will  now  consider  the  defendant's 
prayers  for  instructions.  The  first,  as  to  the 
declarations  of  McManus,  was  giyen.  The 
second,  third,  and  fourth,  to  the  effect  that 
there  was  no  eyidence  of  his  agency  or  of 
his  authority  to  do  the  particular  act,  were 
properly  refused,  as  we  have  shown.  The 
fifth  prayer,  that  the  acts  of  the  agent,  to 
bind  the  principal,  must  be  within  the  scope 
of  his  authority,  was  not  germane  to  the 
Issues  as  framed;  but  it  was  substantially 
given  by  the  court  in  charging  upon  the  issues 
as  submitted  to  the  Jury,  or  the  defendant, 
at  least  got  the  full  benefit  of  the  instruction 
requested,  though  not  in  the  form  it  was  ask- 
ed to  be  given.  The  seventh  prayer  as  to 
punitive  damages  was  properly  refused.  The 
court  charged  correctly  when  It  permitted  the 
jury  to  award  punitive  damages.  If  Me- 
Manus,  as  the  jury  found,  arrested  the  plain- 
tiff, not  because  the  latter  had  assaulted  him, 
but  to  put  him  out  of  the  way  and  thereby 
prevent  his  resistance  to  an  entry  upon  the 
land,  it  was  a  case  where  vindictive  damages 
might  well  be  allowed  by  the  jury  in  addition 
to  compensation  for  the  wrong.  The  court 
In  its  charge  made  the  question  of  probable 
cause  turn  upon  whether  the  plaintiff  had  or 


had  not  assaulted  McManus,  and,  they  hav- 
ing decided  that  there  was  no  probable  cause, 
it  follows  that  they  found  there  was  no 
assault,  and  that  the  arrest  was  wholly  un- 
justifiable, and  a  wanton,  highhanded,  and 
oppressiye  act,  for  which  punitive  damages 
may  be  allowed.  Remington  y.  Kirby,  120 
N.  G.  820,  26  S.  B.  917.  The  verdict  was 
moderate  in  view  of  the  circumstances,  and 
the  jury  do  not  seem  to  have  allowed  much, 
if  anything,  in  the  way  of  exemplary  dama- 
ges. "The  doctrine  is  well  settled  that  the 
jury,  in  addition  to  compensatory  damages, 
m&y  award  exemplary,  punitive,  or  vindic- 
tive damages,  sometimes  called  'smart  mon- 
ey,' tf  the  defendant  has  acted  wantonly  or 
with  criminal  indifference  to  civil  obliga- 
tions" (Railroad  v.  Prentice,  147  U.  S.  106, 
13  Sup.  Ct  261,  87  L.  Bd.  97),  or  the  defend- 
ant has  been  guilty  of  an  intuitional  and 
willful  violation  of  the  plaintiff's  rights 
(Railroad  v.  Arms,  91  U.  S.  489,  23  L.  Bd. 
874;  Hansley  v.  Railroad.  117  N.  C.  565,  23 
S.  B.  443,  32  li.  R.  A.  643,  63  Am.  St  Rep. 
600).  In  the  sixth  prayer  for  instructions 
the  defendant  requested  the  court  to  charge 
that,  if  the  plaintiff  assaulted  McManus  with 
his  gun,  the  latter  had  the  right  to  have  him 
arrested  and  the  defendant  would  not  then 
be  liable,  which  was  given  with  the  following 
qualification:  ''Unless  the  jury  further  find 
that  McManus  did  not  have  the  plaintiUt 
arrested  for  the  assault,  but  in  order  to  get 
rid  of  him,  so  that  the  defendant's  work 
could  go  on."  The  cause  of  action  in  the 
complaint  is  for  false  imprisonment,  while 
the  issues  as  framed  by  the  court  mainly 
presented  a  case  of  malicious  abuse  of  pro* 
cess.  In  tiie  latter,  it  makes  no  differaice 
whether  there  was  probable  cause  for  Issuing 
the  process  or  not  It  differs  from  malicious 
prosecution  in  two  respects:  First,  In  that 
want  of  probable  cause  is  not  an  essential 
element ;  and,  second,  in  that  it  is  not  neces- 
sary that  the  original  proceedings  should  have 
terminated.  And  it  differs  from  false  impris- 
onment in  that,  among  other  things,  a  war- 
rant valid  on  its  face  is  no  defense,  if  in  any 
respect  there  has  beep  an  abuse  of  the  process. 
1  Jaggard  on  Torts,  pp.  632-634.  "An  action 
for  damages,"  says  Jaggard,  "lies  for  the 
malicious  abuse  of  lawful  process,  dvil  or 
criminal,  even  if  such  process  has  been  issued 
for  a  just  cause  and  is  valid  in  form,  and  the 
proceeding  thereon  was  justified  and  proper 
in  its  inception,  but  injury  arises  in  con- 
sequence of  abuse  in  subsequent  proceedings." 
In  view  of  the  principles  stated  and  support- 
ed by  the  authorities  cited,  we  cannot  see  any 
error  in  the  amendment  by  the  court  of  the 
instruction  asked  in  the  sixth  prayer.  The 
jury  found  that  there  was  no  assault  by  the 
plaintiff  and  that  there  was  a  clear  abuse 
of  the  process  of  the  court 

We  think'  his  honor  submitted  to  the  jury 
all  the  questions  involved  with  the  utmost 
fairness,  and  explained  fully  the  principles 
of  law  applicable  to  the  case.    The  charge 
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was  as  faTorable  to  the  defendant  as  it  was 
entitled  to  expect  under  the  evidence.  There 
was  no  error  in  refusing  to  submit  the  two 
issues  tendered  by  the  defendant  It  had 
the  full  benefit  of  them,  as  they  were  em- 
braced by  those  which  were  submitted,  and 
this  is  all  that  is  required.  Warehouse  Co. 
V.  Ozment,  132  N.  0.  839,  44  S.  B.  681 ;  Deav- 
er  T,  Deaver,  137  N.  C.  240,  49  S.  B.  113.  We 
do  not  approve  of  issues  which,  as  in  this 
case,  embody  evidentiary  facts,  instead  of  the 
ultimate  facts  to  be  found  by  the  jury,  and 
which  are  therefore  the  only  issuable  facts. 
Grant  v.  Bell,  87  N.  C.  34;  Patton  v.  Rail- 
road, 96  N.  C.  455,  1  S.  B.  863.  But  we  can- 
not see  that  any  harm  has  come  to  the  de- 
fendant by  reason  of  this  defect  in  the 
issues,  as  the  facts  necessary  to  support  the 
judgment  sufficiently  appear.  Patterson  v. 
Mills.  121  N.  O.  253,  28  S.  E.  368 ;  Ratliff  ▼. 
Ratliff,  131  N.  a  425,  42  S.  E.  887,  63  L. 
R.  A.  963. 

We  find  no  reversible  error  in  the  proceed- 
ings of  the  court  below,  and  It  must  be  so 
certified. 

No  error. 


a8»  N.  c.  m) 

COXB  V.  SINGLETON  et  al. 

<  Supreme  Court  of  North  Carolina.    Oct  24 
1905.) 

1.  Tbial — Issues — ^Pbepa&ation. 

Where  there  were  no  written  pleadings  in 
the  case,  it  was  the  duty  of  the  court  to  frame 
the  issues  from  the  evidence,  so  as  to  develop 
the  whole  case  and  present  to  the  jury  the  dis- 
puted issues  of  fact 

2.  SAI.BS  —  OoNTBACT— Breach— AcnoNB— Is- 

SUES. 

Where,  in  an  action  fop  breach  of  a  con- 
tract to  purchase  certain  lumber  at  a  stipulated 
price,  there  were  no  written  pleadins^s,  but 
plaintiff  alleged  and  offered  evidence  that  he 
sold  to  defendant  certain  lumber  at  a  price  stip- 
ulated, but  that  defendant  refused  to  take  and 
pay  for  the  same,  while  defendant  denied  the 
contract  and  that  plaintiff  had  performed  it, 
alle^ng  that  the  lumber  tendered  was  worth- 
less, issues  submitted  to  the  jury  as  to  whether 
defendant  contracted  with  plaintiff  to  purchase 
lumber  as  alleged,  and,  if  so,  whether  plaintiff 
complied  with  the  contract  and  the  terms  there- 
of, and  calling  for  a  finding  as  to  the  value  of 
the  lumber  tendered  for  delivery  under  the  con- 
tract, w«e  sufficient  to  cover  the  entire  contro- 
versy. 

3.  Witne8SES--0haracteb--Bvidbnce. 

Where  a  witness  had  testified  on  cross-ex- 
amination to  the  good  character  of  one  of  the 
defendants,  plaintiff  was  not  entitled  to  ask  the 
witness  on  redirect  examination  if  he  had  not 
heard  that  such  defendant  "padded  his  pay  roll" 
at  a  certain  mill  and  also  had  raped  a  negro 
girl. 

4.  Tbial  —  Verdict  —  Impeachment  —  Ain- 
DAViT  or  Jurors. 

A  verdict  cannot  be  impeached  by  written 
statements  of  several  jurors  that  they  did  not 
fully  understand  the  issues  and  the  legal  effect 
of  their  findings. 
6.  Same — Special  Findiwgs — Effect. 

Where,  in  an  action  for  breach  of  contract, 
the  jury,  in  response  to  issues,  found  that  de- 
fendant had  contracted  to  purchase  lumber  from 
plaintiff  as  alleged,  but  that  plaintiff  had  failed 
to  comply  with  his  part  of  the  contract,  the  fact 


that  the  jury  also  unnecessarily  answered  a 
further  issue  that  the  lumber  hauled  by  plaintiff 
for  delivery  under  the  contract  was  of  the  value 
of  $5  only,  the  contract  price  being  $20,  was 
oonclusive  that  the  jury  intended  to  find  that 
plaintiff  had  not  performed  his  part  of  the  con- 
tract. 

Appeal  from  Superior  Court,  Anson  Coun- 
ty; Long,  Judge. 

Action  by  Thomas  C  Coze  against  Robert 
Singleton  and  others.  A  judgment  was  en- 
tered dismissing  the  action  on  appeal  from 
a  justice  of  the  peace,  and  plaintiff  appeals. 
Affirmed. 

The  plaintiff  alleged  that  he  sold  the  de- 
fendants certain  walnut  lumber  at  a  stipu- 
lated price,  $20,  and  that  the  defendants 
refused  to  take  and  pay  for  the  same.  The 
defendants  denied  the  contract,  and  also 
that  the  plaintiff  had  performed  it,  alleging 
that  the  lumber  tendered  was  worthless. 
The  court  submitted  the  following  Issues: 
•*(1)  Did  defendants  contract  with  plaintiff 
to  purchase  lumber  from  him,  as  alleged  by 
plaintiff?  A.  Yes.  (2)  If  so,  did  plaintiff 
comply  with  his  part  of  the  contract  and 
the  terms  thereof,  as  alleged^?  A.  No.  (8) 
What  was  the  value  of  the  lumber  hauled 
by  plaintiff  to  defendants  for  delivery  un- 
der the  alleged  contract?  A.  $5.  Upon  the 
finding  of  the  jury  the  court  dismissed  the 
action,  and  the  plaintiff  appealed. 

Fred  J.  Coxe,  for  appellant 

BROWN,  J.  1.  The  plaintiff  excepted  to 
the  Issues  submitted.  They  plainly  cover 
the  controversy  between  the  parties  as  dis- 
closed by  the  evidence.  The  Issues  were 
sufficient  to  enable  the  jury  to  intelligently 
find  the  facts  in  dispute  and  to  enable  the 
plaintiff  to  present  every  view  of  the  evi- 
dence contended  for  by  him.  It  is  true  the 
issues  arise  upon  the  pleadings,  and  not 
upon  evidential  facts;  but  where  there  are 
no  written  pleadings,  as  in  this  case,  it  is 
the  duty  of  the  court  to  so  frame  the  issues 
after  hearing  the  evidence  as  to  develop  the 
whole  case  and  to  present  to  the  jury  the 
real  issues  of  fact  in  dispute.  His  honor 
did  that  in  this  case. 

2.  The  witness  Marshall  testified  to  the 
good  character  of  the  plaintiff,  and  also,  on 
cross-examination,  to  the  good  character  of 
Robert  Singleton,  one  of  the  defendants. 
Upon  redirect  examination,  the  plalntifTs 
counsel  asked  the  witness:  "Have  you  not 
heard  that  the  defendant  Robert  Singleton 
committed  rape  upon  a  negro  girl?"  Also: 
"Have  you  not  heard  that  Robert  Singleton 
padded  his  pay  roll  at  the  mill?'  These 
questions  were  excluded,  and  the  plaintiff 
excepted.  We  think  the  ruling  of  the  court 
was  fully  sustained  by  the  decisions  of  this 
court,  wherein  the  rule  of  practice  is  fully 
discussed.  State  v.  BuUard,  100  N.  C.  488, 
6  S.  B.  191;  State  v.  Boswell,  13  N.  a  209; 
Barton  v.  Morphes,  Id.  520.  It  is  to  be  noted, 
however,  that  the  plaintiff  Had  full  benefit 
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of  the  eyldence  upon  cross-examlnatioD  of 
Robert  Singleton,  who  admitted  that  he  had 
been  accused  of  padding  his  pay  roll  at  the 
mill,  and  had  been  charged  with  and  ac- 
quitted of  the  crime  of  rape. 

3.  The  plaintiff  presented  to  the  court  a 
paper  writing  signed  by  the  several  jurors 
who  tried  the  case,  to  the  effect  that  they 
did  not  fully  understand  the  issues  and  the 
legal  effect  of  their  findings,  and  moved  to 
set  aside  the  verdict.  The  court  declined, 
and  the  plaintiff  excepted.  It  is  familiar 
learning  that  jurors  cannot  be  heard  to  im- 
peach their  verdict  If  that  were  allowed, 
lawsuits  would  seldom  be  determined.  The 
legal  effect  of  their  findings  is  to  put  an 
end  to  this  case.  The  fact  that  the  jury 
unnecessarily  answered  the  third  issue  is 
conclusive  that  they  intended  to  find  that 
the  plaintiff  did  not  perform  the  contract  on 
his  part;  for,  if  the  lumber  tendered  was 
worth  only  $5,  it  fell  far  short  of  the  re- 
quired quality,  according  to  the  plaintiff's 
own  version  of  the  contract. 

We  think  there  was  no  error  committed, 
and  the  judgment  is  affirmed. 


(U»  N.  G.  aw) 
SHBRWOOD  HIGGS  &  CO.  v.  SPERRY 
&   HUTCHINSON    CO. 

(Supreme  Court  of  North  Carolina.    Oct  17, 
1905.) 

1.  Appeal— DisMissAii— Motions. 

The  complaint  is  not  properly  before  the 
Supreme  Court  for  consideration  on  appeal  from 
a  judgment  granting  a  motion  to  dismiss  for 
want  of  service. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  If  S467,  3468.] 

2.  Dismissal— FiNoiNGS  o»  Coubt— Duty  to 
Make. 

The  court,  in  entering  a  judgment  of  dis- 
missal for  want  of  service,  should  find  the  facts 
on  which  its  action  is  based,  and  not  merely 
that  all  the  facts  set  out  in  the  several  affidavits 
are  true. 

3.  COBPORATIONB— A0TI0N8— PbOCBSS— AOENTS 

roB  Sbbvice. 
Under  Code,  S  217,  authorizing  service  of 
summons  to  be  made  upon  a  corporation  by  de- 
livering a  copy  thereof  to  the  president,  secre- 
tary, etc.,  "or  local  agent  thereof,*'  and  pro- 
viding that  any  person  receiving  or  collecting 
moneys  within  the  state  for  any  domestic  or 
foreign  corporation  shall  be  deemed  a  local 
agent  for  the  purpose  of  service  of  summons, 
a  traveling  auditor  of  a  foreign  corporation, 
which  has  ceased  to  do  any  business  in  the  state, 
who  is  not  authorized  to  collect  or  receive 
money  for  the  corporation,  is  not  a  "local 
agent,"  on  whom  service  may  be  made. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  ((  1983-1990,  2610- 
2615.J 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Moore,  Judge. 

Action  by  Sherwood  Higgs  ft  Co.  against 
the  Sperry  &  Hutchinson  Company.  From 
a  Judgment  of  dismissal,  plaintiff  appeals. 
Affirmed. 

In  this  action  summons  was  issued  March 
21,  1905,  and  returned,  with  the  following 


Indorsement  thereon:  ^ecelred  March  22, 
1905.  Served  March  22,  1906,  by  leaving  a 
copy  with  B.  B.  Anthony,  auditor  of  Speny 
&  Hutchinson  Co."— signed  by  the  sheriff  of 
Guilford  county.  At  the  April  term,  1905^ 
of  the  court,  the  plaintiffs  filed  their  com- 
plaint At  the  same  term  counsel  for  de- 
fendant entered  a  special  appearance  and 
moved  (1)  to  set  aside  the  service  of  sum- 
mons on  B.  B.  Anthony,  and  (2)  to  dismiss 
the  action  for  want  of  service  The  motion 
was  made  and  heard  upon  the  summons  and 
return  thereon  and  affidavits.  Thomas  B. 
Sperry  made  an  affidavit,* in  which  he  stated 
that  he  was  president  of  the  defendant  cor- 
poration, organized  and  existing  under  the 
laws  of  the  state  of  New  Jersey,  having  its 
principal  office  In  New  Tork  City;  that 
prior  to  the  20th  day  of  February,  1905,  the 
company  had  sold  and  closed  out  all  of  its 
business  in  North  Carolina,  and  had  not 
since  that  day  carried  on  any  business  there- 
in; that  prior  to  said  day  said  company 
discharged  all  of  its  employes  in  said  state 
and  closed  up  its  business,  with  the  exception 
of  the  sum  of  $175  due  to  said  company 
from  plaintiff ;  that  on  the  22d  day  of  March, 
1905,  said  Anthony  was  transiently  in  the 
state  of  North  Carolina;  that  prior  to  said 
day  said  Anthony  had  been  engaged  in  in- 
specting, adjusting,  and  closing  the  aeoountB 
and  books  of  said  company  in  said  state,  and 
prior  to  said  date  he  had  completed  said 
work  and  reported  the  conclusion  thereof  to 
said  company,  and  been  ordered  to  proceed 
to  Baltimore  to  make  an  Inspection  of  the 
books  of  said  company  at  that  point;  that 
said  Anthony  is  one  of  the  traveling  auditors 
of  said  company,  and  his  only  duties  are  to 
inspect  and  report  to  the  home  office  the 
condition  of  the  books,  etc,  in  the  various 
towns  in  which  said  company  does  business ; 
that  it  is  no  part  of  said  Anthony's  general 
duty  to  collect  moneys  or  to  enter  into  con- 
tracts on  behalf  of  said  company.  B.  EL 
Anthony  filed  an  affidavit,  substantially  of 
the  same  Import  as  that  of  Sperry.  He  ad- 
mitted sending  a  bill  to  the  plaintiffs,  con- 
taining a  statement  of  their  account,  ask- 
ing a  remittance  of  the  amount  due  ttiere- 
on  to  him  at  Greensboro,  but  denied  that  he 
had  any  authority  to  collect  the  same. 
Plaintiff  Sherwood  Higgs  filed  an  affidavit, 
setting  forth  the  receipt  of  the  bill  of  de- 
fendant company  on  March  19,  1905,  with 
the  request  that  the  amount  thereof  be  re- 
mitted to  said  Anthony  at  Greensboro ;  that 
some  communication  was  had  with  said  An- 
thony over  the  phone,  etc.  The  complaint 
was  also  offered  as  an  affidavit  His  honor 
upon  the  hearing  found  that  the  facts  set 
forth  in  the  affidavits  of  Sperry,  Anthony, 
and  Higgs  were  true.  He  did  not  consider 
the  complaint  The  motion  was  granted, 
and  plaintiff  duly  excepted  and  appealed. 

Robert  C.  Strong  and  C  B.  Denson,  for 
appellants.  Shepherd  ft  Shepherd  and  W.  H. 
Pace,  for  appellees. 
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CONNOR,  J.  (aft^r  statfog  the  facts). 
In  this  court  plaintiffs'  counsel  insisted  that 
his  honor  should  have  considered  the  com- 
plaint upon  the  motion.  While  we  do  not 
think  that  the  complaint  upon  motion  to 
dismiss  for  want  of  service  is  properly  be- 
fore this  court,  we  have  examined  it,  and 
find  nothing  affecting  the  merit  of  the  motion 
to  dismiss.  It  is  also  insisted  that  the  affi- 
davits of  Sperry  and  Anthony  are  conflicting. 
It  will  be  noted  that  his  honor  does  not  find 
the  facts  upon  which  his  judgment  dismissing 
the  action  is  based.  He  simply  finds  that 
all  of  the  facts  set  out  in  the  several  affi- 
davits are  true.  We  are  of  the  opinion  that 
he  should  have  found  the  facts,  which  would 
have  been  conclusive.  If  we  discovered  any 
substantial  contradiction  between  the  several 
affidavits,  it  would  be  our  duty  to  remand 
the  case  to  the  superior  court  for  the  pur- 
pose of  finding  the  facts,  so  that  upon  appeal 
we  would  simply  pass  upon  the  question  of 
law  presented.  While  the  criticism  of  plain- 
tiffs' counsel  is  ingenious,  we  do  not  think 
that,  in  so  far  as  the  two  vital  questions — 
whether,  the  defendant  was  on  the  22d  of 
March,  1905,  doing  business  in  this  state, 
or  whether  Anthony  was  such  an  officer  or 
agent  of  the  corporation  as  contemplated  by 
the  statute  for  the  service  of  summons — 
are  concerned,  there  is  any  substantial  vari- 
ance. The  criticism  that  they  are  not  worthy 
of  credit  or  disingenuous  is  not  open  to  us. 

The  statute  (Code,  S  217)  provides  that 
service  of  summons  may  be  made  upon  a 
corporation  by  delivering  a  copy  thereof  to 
the  president,  or  other  head  of  the  corpo- 
ration, secretary,  cashier,  treasurer,  or  di- 
rector, managing  or  \pcnl  agent  thereof: 
Provided,  that  any  person  receiving  or  col- 
lecting moneys  within  this  state  for  or  on 
behalf  of  any  corporation  in  this  or  any 
other  government  shall  be  deemed  a  local 
agent  for  the  purpose  of  service  of  smnmons. 
In  respect  to  a  foreign  corporation,  service 
can  be  made  only  when  it  has  property  with- 
in this  state  or  the  cause  of  action  arose 
therein,  or  when  the  plaintiff  resides  in  this 
state,  or  when  such  service  can  be  made 
within  the  state  personally  upon  the  presi- 
dent, treasurer,  or  secretary  thereof.  As  the 
defendant  company,  a  foreign  corporation, 
hi^d  ceased  to  do  any  business  in  this  state 
on  the  22d  day  of  March,  1905,  it  would 
seem  clear  that  service  could  be  made  only 
upon  the  officers  named  In  the  statute.  We 
do  not  think  a  traveling  auditor,  such  as 
Anthony  was  found  to  be,  is  such  an  officer. 
If  he  was  to  be  considered  as  a  local  agent, 
he  expressly  flenies  that  he  received,  or  was 
authorized  to  collect  or  receive,  money  for 
the  corporation;  and  his  honor  has  found 
this  to  be  true.  It  is  said  that,  if  the  service 
be  upon  any  person  connected  with  the  corpo- 
ration who  would  probably  apprise  the 
managing  officers  of  such  service,  it  is  suffi- 
cient. This  suggestion  would  appeal  to  the 
Legislature  in  providing  for  service  on  cor- 
porations, but  cannot  justify  us  in  straining 


the  language  of  the  statute  beyond  its  natu- 
ral and  proper  meaning.  It  is  sometimes 
difficult  to*  define  the  terms  ''managing  or 
local  agent"  as  applied  to  corporations; 
but  in  this  case  it  is  not  claimed  that  An- 
thony was  a  managing  agent,  and  the  finding 
of' the  judge  excludes  the  idea  that  he  re- 
ceived or  collected  money.  It  is  true  that 
he  presented  an  account  to  the  plaintiffs, 
and  requested  payment  to  himself;  but  he 
received  no  money,  and  says  that  he  pre- 
sented the  account  without  authority,  and 
his  honor  so  finds.  Clinard  v.  White,  129 
N.  C.  250,  89  S.  E.  960,  is  clearly  distinguish- 
able from  this  case.  The  person  upon  whom 
the  service  was  made  was  clearly  a  ••mana- 
ging agent."  In  Bank  v.  Moore,  92  N.  C.  590, 
the  court  simply  held  that  an  attorney  of 
a  foreign  corporation  was  not  an  agent  upon 
whom  process  could  be  served.  Jester  v. 
Packet  Co.,  131  N.  C.  54,  42  S.  E.  447,  held 
that,  when  the  president  of  such  corporation 
was  in  the  state,  service  could  be  made  up- 
on him.  See  Womack's  Pr.  Corp.  656.  The 
conclusion  which  we  have  reached  is  in  har- 
mony with  the  decisions  in  New  York,  where 
the  statute  is  substantially  as  ours,  as  shown 
by  the  cases  cited  in  the  brief. 
The  judgment  must  be  affirmed. 

cm  N.  C.  687) 
STATE  V.  LUCAS. 

(Supreme  Court  of  North   Carolina.    Oct  8, 
1906.) 

1.  Cbimikal  Law — ^Fobkeb  Jbopabdt  —  Mo- 
tion FOB  New  /Trial. 

The  error  of  the  court  in  holding  that  there 
had  been  no  former  conviction  of  the  offense 
charged  can  be  reached  by  a  motion  for  a  new 
trial,  and  not  by  a  motion  for  the  discharge  of 
the  accused. 

2.  Samb — Justice  or  the  Peace  —  Holdino 
Accused  to  Answeb— Subsequent  Jubis- 
DicnoN. 

A  justice  of  the  peace,  who  has  required  one 
charged  with  a  criminal  offense  to  give  his  bond 
for  his  appearance  in  the  superior  court,  and' 
who  has  bound  the  complainant  and  witnesses 
to  appear  in  that  court  and  testify,  under.  Code, 
S§  896,  1152,  1156,  1157,  has  no  further  juris- 
diction of  the  case,  and  he  cannot  reverse  his 
decision,  and  adjudge  the  accused  guilty  of  an 
offense  within  his  jurisdiction,  and  impose  a 
fine  therefor. 

Appeal  from  Superior  Court,  Sampson 
County;  O  H.  Allen,  Judge. 

J.  H.  Lucas  was  convicted  ot  simple  as- 
sault, and  he  appeals.    Affirmed. 

Criminal  action  for  assault  Defendant 
was  indicted  for  assault  with  serious  dam- 
age, and  pleaded  former  conviction  and 
not  guilty.  The  evidence  upon  the  former 
plea  was  that  a  warrant  was  issued  by  a 
justice  of  the  peace  charging  defendant  with 
an  assault  and  battery  on  D.  C.  Bui  lard,  re- 
sulting in  serious  injury.  At  the  trial  the 
justice  found  that  there  was  probable  cause, 
and  required  defendant  to  give  bond  for  his 
appearance  at  the  next  term  of  the  superior 
court.  The  bond  was  duly  executed  andac- 
cepted  by  the  justice,  and  the  defendant  dis- 
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charged;  all  witnesses  having  been  recog- 
nized for  their  appearance  at  court  No  en- 
try of  these  proceedings  having  been  made 
on  his  docket,  the  Justice,  on  the  next  day 
after  the  trial,  concluded  that  he  had  made  a 
mistake,  reversed  his  decision,  and  rendered 
Judgment  against  defendant  for  a  fine  of  $1 
and  costs.  No  one  but  the  Justice  was  pres- 
ent when  this  was  done.  Defendant,  being 
notified  of  the  Judgment,  appeared  and  paid 
the  fine  and  costs,  and  the  Justice  surrendered 
to  him  the  appearance  bond  he  had  given. 
No  papers  were  returned  to  the  superior 
court  as  required  by  the  statute.  The  wit- 
nesses appeared  at  court  as  they  were  recog- 
nized to  do,  and  this  bill  of  indictment  was 
sent  to  the  grand  Jury  and  returned  "A  true 
bill."  The  assault  with  serious  damage  was 
sufBdently  charged  In  the  indictment  Upon 
the  foregoing  facts  the  court  adjudged  that 
the  plea  had  not  been  sustained,  as  the 
Judgment  of  the  Justice  was  a  nullity.  The 
case  was  then  tried  upon  the  plea  of  not 
guilty,  and  the  defendant  was  convicted  of  a 
simple  assault.  Defendant's  counsel  moved 
for  his  discharge  upon  the  ground  that  the 
court  erred  \n.  holding  that  there  had  been 
no  former  conviction.  Motion  denied.  Judg- 
ment upon  the  verdict  Defendant  excepted 
and  appealed. 

F.  R.  Cooper,  for  appellant  The  Attorney 
General,  for  the  State. 

WALKER,  J.  (after  stating  the  case).  The 
motion  to  discharge  the  defendant  should 
not  have  been  sustained.  If  the  ruling  of 
the  court  was  wrong,  the  d^endant  was  not 
entitled  to  a  discharge,  but  to  a  new  trial. 
But  we  will  treat  the  motion  as  if  it  had  been 
for  a  new  trial,  as,  perhaps,  it  was  so  in- 
tended. 

The  ruling  of  the  court  that  the  Judgment 
of  the  Justice  was  void,  as  he  had  no  Juris- 
diction of  the  case  after  he  had  bound  the 
defendant  to  court  and  taken  his  recognizance, 
was  manifestly  correct  The  statute  requires 
that  when  the  Justice  has  no  final  Jurisdic- 
tion of  the  ofTense,  "he  shall  desist  from  any 
final  determination"  of  the  matter,  and  either 
commit  the  accused  to  prison  or  require  from 
him  a  recognizance  for  his  appearance  at  the 
next  term  of  the  court  to  answer  the  charge, 
and  he  shall  then  bind  the  complainants  and 
witnesses  for  the  state  to  appear  in  like 
manner  and  testify.  He  must  return  the 
papers,  with  a  statement  of  his  proceed- 
ings, to  the  clerk  of  the  court  on  or  before  the 
first  day  of  the  term.  Code,  §§  896,  1152, 
1156,  1157.  This  is  plain  language,  and  Its 
meaning  is  unmistakable.  It  was  intended 
most  surely  that,  when  the  Justice  had  fully 
performed  the  duties  required  of  him,  his 
Jurisdiction  as  to  the  case  should  be  at  an 
end.  If  he  makes  a  mistake,  it  must  be  cor- 
rected elsewhere — ^not  in  his  court  There  Is 
no  provision  of  the  statute,  nor  is  there  any 
In  the  general  law,  for  correction  of  his  errors 
by  himself  after  he  has  given  his  declsioDt 


and  taken  security  for  the  appearance  of  the 
accused.  To  permit  a  Justice,  after  an  inves- 
tigation and  decision  by  himself,  and  after  the 
discharge  of  the  defendant  and  the  witnesses, 
all  of  whom  have  been  recognized  for  their 
appearance  at  court  to  reverse  his  decision 
the  next  day,  In  the  absence  of  the  prosecutor, 
the  witnesses,  and  the  defendant  would  be 
pernicious  practice,  and  tend  to  great  con- 
fusion in  Judicial  proceedings,  apart  from 
other  considerations  arising  from  the  express 
provisions  of  the  statute  prescribing  the  Juris- 
diction of  Justices  of  the  peace  and  impliedly 
forbidding  any  such  proceeding.  It  would 
open  the  door  wide  to  fraudulent  and  col- 
lusive prosecutions,  pervert  the  course  of 
Justice,  and  defeat  the  very  purpose  which 
the  orderly  method  of  procedure  provided  by 
the  statute  was  intended  to  subserve. 

We  are  therefore  of  the  opinion  that  when 
the  Justice  had  heard  the  cause,  and  adjudged 
that  the  accused  give  bond  for  his  appear- 
ance, and  his  bond  was  executed  and  accept- 
ed by  the  Justice,  the  latter's  power  and  jur- 
isdiction ceased.  The  case  had  then  passed 
beyond  his  control,  and  he  could  not  reverse 
or  change  his  decision,  or  take  any  other 
steps  In  the  cause,  except  to  return  the  recog- 
nizance and  the  papers,  together  with  a  state- 
ment of  his  proceedings,  to  the  clerk  of  the 
court  in  obedience  to  the  statute.  There  Is 
no  authority  given  to  a  Justix»  to  grant  a 
new  trial  in  a  criminal  case  after  he  haa 
made  a  final  disposition  of  it  If  he  can 
reverse  his  Judgment  the  day  after  it  is  given, 
he  can  do  so  the  next  week,  month,  or  year. 
What  the*  Justice  did  the  day  aft^  the  trial 
was  therefore  coram  non  Judice,  and  his 
former  decision  of  the  case  was  in  no  manner 
avoided  or  affected  thereby.  The  case  then 
stood  as  if  there  had  been  no  subsequent  pro- 
ceedings. The  views  we  have  expressed  are 
fully  sustained  by  Steel  v.  Williams,  13  Ind- 
73,  H  case  directly  in  point,  in  which  the  very 
question  herein  presented  is  fully  and  ably 
discussed.  Indeed,  the  authorities  upon  the 
subject  seem  to  be  all  one  way;  the  Judges 
and  text- writers  having  spoken  with  one  voice 
upon  the  subject  Bishop,  in  his  New  Crimi- 
nal Procedure  (4th  Ed.)  p.  141,  §  234,  subsec.  4, 
says:  '*The  magistrate,  on  determining  to 
send  the  prisoner  to  the  higher  court,  commits 
him  and  the  witnesses,  or  takes  their  several 
recognizances,  as  the  case  may  require. 
Then,  and  in  the  absence  of  any  special  stat- 
ute, his  functions  in  the  case  cease."  He  is 
in  a  certain  sense  functus  officio.  Having 
fulfilled  the  particular  function  conferred  by 
statute,  he  is  consequently  wljhout  further 
official  authority  in  the  case.  So  in  Sandrock 
V.  Knop,  34  How.  Prac.  (N.  T.  )  191,  a  case 
substantially  Identical  in  its  facts  with  this 
one,  the  defendant  was  arrested  and  tried  by 
the  committing  magistrate,  a  police  Justice, 
who  required  him  to  enter  into  a  recognizance 
for  his  appearance.  Afterwards  the  Justice 
proceeded  to  re-examine  the  case.  He  dis- 
charged the  defendant,  and  then  ordered  the 
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appearance  bond  to  be  canceled.  It  was  held 
that  the  giving  of  the  recognizance  by  the 
aoL^osed  had  the  effect  to  divest  the  Justice  of 
all  authority  further  to  examine  Into  the  com- 
plaint, and  that  any  further  proceedings  in 
the  investigation  of  the  alleged  offense  must 
be  had  at  the  general  sessions,  to  which  court 
the  defendant  had  been  bound  to  appear,  and 
before  the  grand  Jury.  The  subsequent  pro- 
ceedings were  therefore  held  to  be  a  nullity. 
More  like  our  case  in  all  respects  than  any 
other  we  have  been  able  to  find  is  State  v. 
Mousely,  4  Har.  (Del.)  553,  which  was  an  in- 
dictment for  assault  The  accused  was  first 
bound  to  court  by  the  Justice,  who  afterwards, 
with  the  consent  .of  the  prosecutor,  allowed 
the  matter  to  be  settled  on  payment  of  costs. 
This  was  held  to  be  beyond  his  Jurisdiction 
and  an  unauthorized  proceeding,  and  it  was 
distinctly  ruled  that,  when  the  committing 
magistrate  holds  the  accused  to  bail  or  com- 
mits him  for  refusal  to  give  ball  for  his  ap- 
pearance, there  is  no  appeal  from  the  justice 
and  no  authority  anywhere  to  review  his 
decision  on  this  question,  nor  to  prevent  the 
case  from  going  before  the  court  after  once 
there  has  been  a  Judgment  that  it  is  a  case 
which  ought  to  be  tried  there.  In  State  v. 
Russell,  24  Tex.  505,  it  was  held  that  after 
taking  a  bail  bond  and  the  adjournment  of  his 
court,  a  magistrate  has  no  authority  to  take 
further  action  in  the  case,  as  the  Jurisdiction 
of  it  Is  in  the  court  to  which  the  defendant 
has  been  bound  for  his  appearance.  The 
court 'held,  in  Nelson  v.  People,  88  Mich.  618 
(opinion  by  Oooley,  J.),  that  holding  an  ac- 
cused person  for  trial  in  the  circuit  court 
**undoubtedly*'  gave  that  court  Jurisdiction 
of  the  case. 

It  was  held  in  State  v.  Randolph,  26  Mo. 
213,  that  after  the  justice  had  issued  his 
•warrant  of  commitment  to  the  sheriff,  he 
could  not  recall  it  and  take  a  recognizance, 
unless  expressly  empowered  by  statute  so  to 
do,  as  his  authority  was  exhausted,  and  the 
defendant  can  be  discharged  only  by  habeas 
corpus.  Our  statute  makes  such  provision 
(Code,  §  1161),  that  is,  that  a  Justice  or  Judge 
may  take  the  recognizance.  In  our  case  the 
Justice  had  already  taken  the  bond.  The  case 
cited  serves  to  iUastrate  the  principle  and 
to  prove  its  general  adoption  in  all  systems 
of  Judicial  procedure.  State  v.  Young,  56  Me. 
210,  presented  a  peculiar  application  of  the 
rule.  It  was  there  held  that  the  recognizance 
returned  to  court  might  be  amended  so  as  to 
speak  the  truth,  being  a  record,  but  that  as, 
when  amended,  it  showed  the  Justice  had 
taken  it  after  once  committing  the  defendant, 
it  was  void,  as  he  was  without  authority  to 
act  in  the  matter  or  to  supersede  the  further 
execution  of  the  mittimus;  his  Jurisdiction 
having  been  fully  exercised  and  ended  when 
the  oflacer  received  the  defendant  and  de- 
parted with  him  from  the  court  But  for 
our  statute,  to  which  we  have  referred,  this 
would  b<*  the  law  here.  The  principle  of  the 
decision  Is  still  the  law  with  us.  In  this  case, 
the  Justice  recognized  the  accused  and  then 


his  Jurisdiction  ended.  There  was  nothing 
more  for  him  to  do,  or  that  he  could  do 
under  the  statute,  as  his  Jurisdiction  in  this 
respect  is  derived  solely  from  the  statute  and 
must  be  exercised  in  accordance  therewith. 
State  V.  Jones,  100  N.  C.  438,  6  S.  E.  655. 
We  might  dte  numerous  other  cases  to  the 
same  effect  as  those  mentioned  above,  but  it 
would  be  useless  to  do  so,  as  those  cited  will 
suffice  to  show  that  the  general  current  of 
authority  has  always  strongly  set  in  one  and 
the  same  direction.  Suppose  the  justice  had 
originally  assumed  final  Jurisdiction,  which 
he  possessed,  and  fined  the  defendant;  could 
he  the  next  day,  or  the  next  week,  have  set 
aside  the  Judgment,  renounced  his  final  Juris- 
diction, and  recognized  the  defendant  to  ap- 
pear at  the  next  term  of  the  court?  Certain- 
ly he  could  not  So  plain  a  proposition  does 
not  admit  of  argument  So  it  must  be,  in 
either  case,  that  when  he  has  fully  exer- 
cised his  Jurisdiction,  he  has  reached  the 
limit  beyond  which  he  cannot  go,  nor  can  he 
retrace  his  steps. 

If  the  Justice  had  taken  final  Jurisdiction 
when  the  case  was  first  heard  by  him,  and 
disposed  of  it  the  plea  of  former  conviction 
would  have  been  a  complete  bar  to  the 
prosecution  in  the  superior  court  as  the 
Jury  by  their  verdict  found  that  there  was 
no  serious  damage  done.  State  v.  Albert- 
son,  113  N.  0.  633,  18  S.  B.  321;  State 
T.  Prtce,  111  N.  O.  703,  16  S.  B.  414.  But 
as  the  justice  had  no  Jurisdiction  to  try 
and  convict  the  defendant  after  he  had  bound 
him  to  court  and  as  the  indictment  alleged 
that  there  was  serious  damage,  though  the 
Jury  convicted  of  a  simple  assault  merely, 
the  plea  was  bad,  and  was  properly  over- 
ruled by  the  court  As  the  superior  oourt 
had  JurisdictloA  of  the  case  by  reason  of  the 
form  of  the  indictment  It  proceeded  rightly 
to  pronounce  Judgment  upon  the  verdict. 
State  y.  Ray,  89  N.  C.  587 ;  State  v.  Earnest 
98  N.  O.  740,  4  S.  B.  495;  State  v.  Prltz,  133 
N.  0.  725,  45  S.  B.  957.  There  is  no  direct 
authority  to  be  found  in  the  decisions  of 
this  court  upon  the  question  discussed.'  The 
general  observations  made  in  State  v.  Moore, 
136  N.  O.  581,  48  S.  B.  573,  will  be  found  to 
have  an  indirect  bearing  upon  the  matter. 
The  second,  or,  rather,  the  pretended,  trial, 
did  not  have  the  true  form  of  a  Judicial  in- 
vestigation or  inquiry,  nor  even  its  semblance. 
What  is  said  in  that  case  is  therefore  ap- 
plicable to  this  one.  We  again  call  the  at- 
tention of  the  Justices  of  the  peace  to  the 
suggestions  made  in  State  v.  Moore,  and  to 
the  necessity  of  carefully  observing  the  di- 
rections of  the  statute,  and  now.  we  add,  of 
keeping  strictly  within  '  the  bounds  of  the 
Jurisdiction  thereby  conferred.  Departures 
from  the  beaten  path,  if  permitted,  will  open 
a  way  by  which  criminals  may  escape  merited 
punishment  with  impunity.  State  v.  Jones, 
supra. 

The  record  discloses  no  error  committed  in 
the  trial  below. 

No  error. 
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LOVE  ▼.  LOVE  et  aL 

(Supreme  Court  of  North  Carolina.    Oct  24^ 

1905.) 
L  Administrators — Sale  of  Lands  —  Obdeb 

— Appeal — Abandon  ment. 

Where,  in  proceedings  by  an  administrator 
before  the  clerk  to  sell  land  for  assets,  defend- 
ants took  an  appeal  in  February,  1897,  but  the ' 
appeal  was  not  docketed  until  January,  1899, 
such  delay  amounted  to  an  abandonment  of  the 
appeal. 

2.  Same — Sale  Pendino  Appeal — ^Validitt. 
Where  an  appeal  by  defendants,  in  pro- 
ceedings before  the  clerk  by  an  administrator 
to  make  assets  by  a  sale  of  lands,  was  abandon- 
ed by  delay  in  the  docketing  of  the  appeal,  a 
sale  of  the  land  pending  the  appeal  was  not 
void. 

Appeal  from  Superior  Court,  Union  County, 
Neal,  Judge. 

Proceedings  by  C.  0.  Love,  as  administra- 
tor of  C.  C.  Love,  Sr.,  for  a  settlement  of  his 
final  account,  and  from  a  Judgment  on  ex- 
ceptions filed  to  his  report,  he  appeals.  Re- 
versed. 

•      Redwine  &  Stack,  for  appellant    Adams, 
Jerome  &  Armfleld,  for  appellee. 

BROWN,  J.  Upon  the  coming  in  of  the 
report,  several  exceptions  were  filed  by  plain- 
tiff, all  of  which  were  overruled  by  his  honor, 
•except  exceptioDs  5  and  9.  As  there  is  no 
ninth  exception,  his  honor  evidently  intended 
to  sustain  the  fifth  and  eighth  exceptions,  re- 
lating to  the  taxation  of  costs  and  witness 
fees.  After  a  careful  Investigation  of  the 
record,  we  afiSirm  the  judgment  pronounced 
by  the  court  below,  except  as  to  the  first  and 
second  exceptions  to  conclusions  of  law, 
whereby  the  sale  of  the  land  Is  set  aside  and 
a  new  sale  ordered.  It  appeared  that  on  Jan- 
uary 5,  1887,  the  plaintiff,  as  administrator, 
filed  a  petition  to  sell  the  land  of  bis  intestate 
for  assets.  The  heirs  at  law  answered,  and 
demanded  a  statement  of  an  account  "show- 
ing the  nature  and  character  of  the  indebted- 
ness alleged."  This  account  the  clerk  pro- 
ceeded to  take.  On  February  27,  1897,  the 
clerk  made  an  order  authorizing  the  adminis- 
trator to  sell  the  land  described  in  the  peti- 
tion for  assets  subject  to  the  widow's  dower. 
Upon  the  clerk's  minutes  or  notes  of  the  evi- 
dence and  proceedings  before  him  appear 
these  words:  ''Judgment.  Appeal  by  de- 
fendants." The  clerk  certifies  to  us  upon 
certiorari  that  the  said  cause  appears  for  the 
first  time  on  the  civil  issue  docket  at  January 
term,  1899.  Notwithstanding  the  entry  of 
appeal,  the  administrator  sold  the  land  on 
April  5,  1897,  and  a  decree  of  confirmation 
was  entered  May  14,  1897.  His  honor  held 
that  the  sale  was  void  pending  the  appeal, 
and  directed  a  resale.  In  this  there  was  er- 
ror. Had  the  appeal  been  properly  prose- 
cuted, we  would  agree  with  his  honor  and 
the  able  referee  Qir,  Armfield)  who  tried  this 
case.  We  think  the  appeal  was  abandoned, 
whether  intentionally  or  not. 

This  case  differs  materially  from  Lictle  v. 
ChappelU  111  N.  a  347,  16  S.  E.  171,  upon 


which  the  defendants  rely.  Merely  craving 
an  appeal  is  not  taking  an  appeal  The  ap- 
pellant must  look  after  his  case,  and  see  that 
his  appeal  is  made  effectual.  If  the  clerk  fail 
to  forward  the  case  to  the  Judge  or  docket 
it  upon  the  regular  civil  issue  docket  (accord- 
ing to  the  character  of  the  case),  it  was  the 
appellant's  duty  in  apt  time  to  apply  for  the 
proper  order  to  compel  him  to  do  so.  This 
appeal  was  taken  in  February,  1897.  The  ap- 
peal was  not  docketed  until  January,  1899, 
nearly  two  years  thereafter.  In  the  mean- 
time the  defendants  had  suffered  the  land  to 
be  sold  and, a  decree  of  confirmation  entered. 
An  appellant,  who  merely  prays  an  appeal 
and  files  his  bond,  is  not  relieved  of  further 
care  in  respect  to  his  app^l.  He  must  see 
that  it  is  brought  to  a  hearing.  Wilson  v. 
Seagle,  84  N.  C.  110;  Blair  v.  Coakley,  136  N. 
C.  409,  48  S.  E.  804. 

The  afildavlt  of  Mr.  Adams,  returned  to  us 
along  with  the  clerk's  response  to  the  certi- 
orari, cannot  be  considered  by  us.  Had  it 
been  presented  to  the  Judge  of  the  superior 
court  in  due  season,  he  would  doubtless  have 
required  the  appeal  to  be  docketed. 

For  these  reasons  we  think  the  sale  to 
Long  should  stand,  and  the  administrator  be 
charged  with  the  proceeda  The  Judgment 
of  the  court  below  in  that  respect  is  reversed, 
and  the  cause  remanded,  to  the  end  that  a 
decree  may  be  entered  in  accordance  with 
this  opinion. 

Reversed. 


(1S»  N.  C.  866) 

STACK  V.  SEABOARD  AIR  LINE  RT.  CO. 

(Supreme  Court  of  North  Carolina.    Oct.  24, 
1905.) 

1.  Waters  aivd  Water  Courses — ^RAXLROAns 
— Cbossino  Water  Courses  —  Injuries  to 
Land— Limitations  —  AcnoNS  —  Instruc- 
tions.   

Under  Pub.  Acts  1895,  p.  297,  c  224,  limit- 
ing actions  to  recover  damages  for  injuries  to 
land  by  the  construction  of  a  railroad  to  five 
years,  an  instruction,  in  an  action  for  damages 
caused  by  the  flowage  of  plahitiflTs  land  re- 
sulting from  thfi  construction  of  a  railroad  em- 
bankment over  a  water  course,  that  if  there 
was  a  substantial  injury  to  the  land  nrior  to 
September,  1899,  the  action  having  been  Drought 
in  September,  1904,  plalntiflP  could  not  recover, 
and  that  the  question  for  determination  was, 
'Vhen  did  the  substantial  injury  begin?"  was 
proper.  , 

2.  Same — Evidenoe. 

Where  defendant's  roadbed  and  culvert 
were  constructed  across  a  water  course  more 
than  40  years  ago,  and  plaintiff  and  his  witness- 
es testified  that  the  water  was  ponded  on  plain- 
tiff's lot  in  controversy,  in  a  manner  substan- 
tially similar  to  that  complained  of,  as  much  as 
10  or  15  years  prior  to  the  action,  but  that  the 
ponding  had  increased  of  late,  owing  to  certain 
changes  in  the  grading  and  draining  of  a  cer- 
tain town,  by  which  the  flow  of  the  stream  had 
been  accelerated,  such  evidence  justified  an  in- 
struction that,  if  there  was  a  substantial  in- 
jury to  plaintiff's  land  begun  by  defendants 
embankment  more  than  5  years  before  suit 
brought,  plaintiff's  claim  was  barred  by  limita- 
tions prescribed  by  Pub.  AcU  1895,  pi  297.  c 
224. 
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Appeal  from  Superior  C!ourt,  Union  Coun- 
ty; Neal,  Judge. 

Action  by  J.  B.  Stack  against  the  Seaboard 
Air .  Line  Railway  Company.  A  Judgment 
was  rendered  in  favor  of  defendant,  and 
plaintiff   appeals.    Affirmed. 

This  was  a  dvU  action  for  wrongfully 
ponding  water  on  a  lot  owned  by  the  plalntlfC 
The  plaintiff  alleged  and  offered  evidence 
tending  to  show  that  the  defendant's  road- 
bed crossed  a  ravine  or  branch  at  a  point 
below  a  lot  which  was  owned  by  the  plaintiff; 
that  the  defendant  had  constructed  a  culvert 
or  drain  under  its  roadbed  which  was  in- 
sufficient to  carry  off  the  water  of  the  branch 
in  times  of  rain,  and  by  reason  of  such  de- 
fective and  Insufficient  culvert  the  waters 
of  said  branch  were  frequently  ponded  on  the 
plaintiff's  lot,  causing  great  damage  to  the 
same;  that  the  culvert  and  roadbed  were 
built  some  40  years  ago,  but  had  only  caused 
substantial  damage  to  the  plaintiff's  lot  with- 
in the  last  4  or  5  years.  The  defendant 
denied  that  the  plaintiff  owned  the  lot  or 
that  this  was  an  Insufficient  structure.  It 
also  denied  the  damages,  pleaded  the  statute 
of  limitations,  and  offered  evidence  tending 
to  sustain  its  answer.  There  were  four 
issues  submitted:  (1)  On  the  ownership  of 
of  the  lot;  (2)  as  to  the  alleged  negligence 
of  the  defendant;  (3)  on  the  damage  done; 
and  (4)  on  the  statute.  Under  the  charge 
of  the  court,  the  Jury  answered  the  first 
three  issues  In  favor  of  the  plaintiff,  and  in 
response  to  the  fourth  issue  found  that  the 
plaintiff's  cause  of  action  was  barred  by  the 
statute  of  limitations.  There  was  Judgment 
for  the  defendant,  and  the  plaintiff  excepted 
and  appealed. 

Redwlne  &  Stack,  for  appellant  John  D. 
Shaw  and  Adams,  Jerome  &  Armfleld,  for 
appellee. 

HOKB,  J.  (after  stating  the  case).  The 
only  exception  presented  for  our  consider- 
ation was  for  alleged  error  in  determination 
of  the  fourth  issue.  On  that  issue  the  court 
charged  the  Jury  as  follows:  "Is  the  plain- 
tiff's action  barred  by  the  statute  of  limita- 
tions? Your  inquiry  would  be  this:  When 
did  the  substantial  injury  start,  if  the  lot 
was  injured?  This  action  was  instituted 
September  6,  1904.  The  question  now  is, 
when  did  the  substantial  Injury  begin?  This 
action  began  in  1904,  and  If  this  injury  began 
more  than  five  years  before  that,  don't  make 
any  difference  who  resided  there,  the  plaintiff 
or  some  one  else,  and  this  Injury  has  existed 
for  that  length  of  time;  that  is,  if  the  sub- 
stantial injury  to  this  property  began  prior  to 
September  1,  1899 — ^then  you  would  answer 
the  first  issue  'Yes.'  If  you  should  find  that 
it  was  commenced  after  that  time,  you  would 
answer  'No* — that  It  was  not  barred.  When 
did  the  substantial  injury  begin?  If  prior 
to  September,  1899,  you  should  answer 
•Yes ;'  If  since  then,  you  should  answer  *No.'  ** 
W  S.B.— 65 


This  we  think  a  correct  charge,  in  accord- 
ance with  the  statute  law  governing  cases  of 
this  character  and  the  decisions  of  the  court 
Pub.  Acts  1896,  p.  297,  c.  224;  Beach  v.  Rail- 
road, 120  N.  O.  502,  26  S.  E.  708;  Lassiter 
V.  Railroad,  126  N.  a  509,  86  S.  B.  4a 

The  plaintiff  does  not  seriously  argue  that 
the  law  was  incorrectly  stated  by  the  Judge 
below  as  an  abstract  proposition,  but  con- 
tends that  there  was  no  testimony  before  the 
court  of  any  substantial  injury  done  to  the 
land  prior  to  the  five  years  next  before  the 
bringing  of  the  suit,  and  that  the  Judge  should 
have  so  told  the  Jury.  But  the  case  on  ap- 
peal does  not  sustain  this  position.  The 
evidence  was  to  the  effect  that  the  roadbed 
and  culvert  were  built  more  than  40  years 
ago,  and  both  the  plaintiff  and  his  witness, 
S.  A.  Robinson,  tendered  by  the  plaintiff  and 
examined  by  the  defendant,  testified  that 
the  water  was  ponded  on  this  lot,  in  a  man- 
ner substantially  similar  to'  that  now  com- 
plained of»  as  much  as  10  or  15  years  ago. 
True,  the  plaintiff's  testimony  was  to  the 
effect  that  the  ponding  had  increased  of  late, 
owing  to  certain  changes  in  the  grading  and 
drains  of  the  town  of  Monroe,  by  which  the 
flow  of  the  surface  water  into  this  branch 
had  been  accelerated.  Under  the  charge  of 
the  court,  however,  the  Jury  have  determined 
that  substantial  injury  of  the  kind  now  com- 
plained of  was  done  to  the  plaintiff's  proper- 
ty from  this  very  structure  more  than  five 
years  next  before  action  brought,  and  has 
existed  continuously  since.  As  we  have 
seen,  there  was  evidence  to  support  the 
verdict,  and  on  such  finding  we  are  clearly 
of  opinion  that  the  plaintiffs  cause  of  action 
is  barred  by  the  statute. 

No  error. 

(18»  N.  C.  974) 

PERRY   V.   FARMERS'   MUT.    FIRE    INS. 

ASS'N  et  al. 

(Supreme  Ck>nrt  of  North  Carolina.    Oct  24, 
1905.) 

INSUBANCB — MXTTUAL  FiBB  Insubancb — ^Loss 
— ^Failithb  to  Pat — BNiroacEifKNT. 

A  contract  of  Insurance  was  made  with  a 
mutual  fire  insurance  association  through .  a 
branch.  The  by-laws  of  the  association  made 
it  the  duty  of  the  president  of  any  branch  to 
sign  policies  issued  through  it  and  order  all 
assessments.  The  insured  sustained  a  loss  and 
recovered  judgment.  Thereafter  the  officers  of 
the  branch  attempted  to  dissolve  it,  and  form  a 
new  association,  the  holders  of  policies  in  the 
branch  being  permitted  to  surrender  them  and 
take  out  new  policies  in  the  new  corporation; 
and  the  officers  also  paid  salaries  to  themselves 
and  a  claim  which  had  no  preference  over  in- 
sured's Judgment  Held,  that  the  insured  could 
not  hold  the  officers  of  the  branch  personally 
liable,  either  on  the  ground  of  the  making  of 
the  payments,  as  he  had  no  lien  thereon,  or  be- 
cause of  the  illegal  attempt  of  the  officers  to 
dissolve  the  branch,  but  could,  by  motion  in  the 
original  cause,  obtain  an  order  directing  the 
making  of  an  assessment  to  pay  the  Judgment 
as  provided  by  the  charter  and  by-laws. 

Appeal  from  Superior  Ck)urt,  Union  Ck)unty ; 
Ward,  Judge. 
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Action  by  T.  J.  Perry  against  the  Farmers' 
Mntual  Fire  Insurance  Association  and  others. 
From  a  judgment  of  nonsuit,  plaintiff  appeals. 
Affirmed. 

Plaintiff  recovered  judgment  in  the  superior 
court  of  Union  county  against  the  Farmers' 
Mutual  Fire  Insurance  Association  upon  a 
policy  issued  by  said  corporation,  "by  and 
through  the  Union  and  Stanley  Branch." 
The  judgment  was  affirmed  by  this  court  at 
the  February  term,  1903.  132  N.  C.  283,  43 
S.  E.  837.  It  appearing  from  the  record  in 
that  cause  that  the  Union  and  Stanley  Branch 
had  ceased  to  exist,  and  that  its  liabilities 
had  been  assumed  by  the  Union  Branch,  judg- 
ment was  directed  to  be  entered  that  the 
amount  to  be  paid  by  assessments  upon  the 
members  of  that  branch,  which  was  done  at 
the  next  succeeding  term  of  the  court  The 
judgment  not  having  been  paid,  plaintiff  in- 
stituted the  present  action  against  the  cor- 
poration, the  Farmers'  Mutual  Fire  Insurance 
Association,  and  W.  H.  Phifer  and  James  Mc- 
Neely.  In  the  complaint  it  is  alleged,  in 
addition  to  the  foregoing  facts,  that  the  de- 
fendant Phifer  is  president  and  McNeely  Is 
secretary  and  treasurer  of  said  Union  CJounty 
Branch ;  that  by  the  provisions  of  the  char- 
ter of  the  defendant,  the  terms  of  the  policy, 
and  the  judgment  thereon.  It  was  the  duty  of 
the  president  of  the  Union  County  Branch  of 
said  corporation  to  levy  an  assessment  upon 
all  the  members  of  said  branch  sufficient  to 
pay  the  said  judgment;  that  demand  was 
made  therefor  and  refused;  that  since  the 
rendition  of  said  judgment  the  said  branch, 
through  its  officers,  have  paid  on  account  of 
claims  against  It  an  amount  more  than  suffi- 
cient to  pay  the  same;  that  more  than  $100 
have  been  paid  to  the  defendants  the  pres- 
ident and  the  secretary  and  treasurer  on 
account  of  salaries  and  commissions,  ^and  $223 
paid  to  B.  D.  Austin  on  a  claim  which  had 
no  preference  over  the  plaintiff;  that  since 
the  rendition  of  said  judgment  the  defend- 
ants the  president  and  secretary,  with  the 
intent  and  for  the  purpose  of  preventing  the 
plaintiff  from  collecting  his  judgment,  called 
a  meeting  of  the  members  of  said  corporation 
living  in  Union  county  and  composing  said 
Union  CJounty  Branch,  and  attempted  to  dis- 
solve said  branch  and  to  form  another  asso- 
ciation, of  which  the  defendant  W.  H.  Phifer 
l8  president  and  James  McNeely  is  secretary 
and  treasurer;  that  the  holders  of  the 
policies  In  the  Union  County  Branch  were 
permitted  to  surrender  their  policies  therein 
and  take  out  other  policies  in  the  new  cor- 
poration without  the  payment  of  any  fee, 
while  new  members  were  required  to  pay  an 
entrance  fee  of  60  cents.  The  plaintiff  asks 
that  a  mandamus  Issue  commanding  the  de- 
fendant W.  H.  Phifer  to  levy  an  assessment 
sufficient  to  pay  his  judgment,  and  for  a 
personal  judgment  against  the  defendant 
Phifer  and  McNeely.  The  defendant  corpora- 
tion filed  no  answer.  The  defendants  Phifer 
and  McNeely  joined  In  an  answer  In  which 


they  say  that  there  Is  a  misjoinder  of  causes 
of  action.  They  deny  that  there  was  ever 
organized  any  such  branch  of  the  defendant 
corporation  as  the  Union  County  Branch; 
that,  if  there  ever  was  such  a  branch,  it  was 
not  sued  by  the  plaintiff,  nor  was  any  judg- 
ment ever  recovered  by  plaintiff  against  such 
branch,  nor  was  the  defendant  corporation 
ever  sued  on  account  of  any  liability  of  such 
branch.  They  deny  that  •  any  demand  was 
made  on  the  Union  County  Branch  to  levy  an 
assessment  to  pay  plaintiff's  judgment,  for 
the  reason  that  there  was  never  any  such 
branch  upon  which  to  make  a  demand.  They 
admit  the  payment  of  the  amounts  as  alleged, 
but  deny  that  plaintiff  had  any  claim  or  lien 
thereon.  They  aver  that  in  some  litigation 
pending  in  the  superior  court  of  Union  county 
it  was  adjudged  that  the  Union  and  Stanley 
County  Branch  had  ceased  to  exist  and  no 
such  branch  as  the  Union  County  Branch  had 
been  organized;  that  thereupon  a  new  cor- 
poration was  chartered  and  organized  under 
the  corporate  name  of  "The  Farmers'  Mutual 
Fire  Insurance  Company  of  Union  County"; 
that  said  corporation  had  no  connection  with 
the  defendant  corporation  or  any  of  its 
branches,  and  is  not  successor  thereto.  They 
deny  that  they  have  ever  attempted  to  defeat 
the  payment  of  plaintiff's  judgment  At  the 
close  of  the  evidence  plaintiff  withdrew  his 
demand  for  a  mandamus  against  the  Farmers' 
Mutual  Fire  Insurance  Association  of  North 
Carolina.  Defendants  Phifer  and  McNeely 
moved  for  judgment  of  nonsuit,  which  was  al- 
lowed.   Plaintiff  excepted  and  appealed. 

Adams,  Jerome  and  Armfield,  for  appellant 
Redwlne  &  Stack,  for  appellee  McNeely. 

CONNOR,  J.  (after  stating  the  case). 
Several  interesting  questions  In  regard  to  the 
right  of  the  plaintiff  to  enforce  the  payment 
of  his  judgment  by  mandamus  directed  to  the 
defendant  corporation  are  eliminated  by  his 
course  In  withdrawing  any  demand  therefor. 
When  the  appeal  in  the  original  action  was 
before  us,  it  appeared  that  the  Union  and 
Stanley  County  Branch,  through  which  the 
policy  was  issued,  had  separated,  and  that 
the  Union  County  Branch  had  assumed  the 
liabilities  of  the  original  branch.  We  are 
not  sure  that  we  understand  what  is  meant 
by  the  allegation  in  the  answer  that  there 
was  never  any  Union  County  Branch  of  the 
defendant  corporation.  We  would  be  un- 
willing to  think  that  the  officers  of  the  defend- 
ant corporation  would  issue  to  Its  members 
a  policy  of  Insurance  for  which  no  one, 
either  individually  or  corpora tely,  was  liable. 
If  so  Improbable  a  thing  was  done,  the  per- 
sons Issuing  the  policy  and  receiving  plain- 
tiff's money  upon  assessments  would  be  liable 
for  damages  in  another  form  of  action.  The 
record  shows  that  while  plaintiff's  policy  was 
in  force,  and  after  the  division  of  the  branch, 
assessments  were  levied  upon  and  paid  by  the 
plaintiff  to  meet  losses  sustained  "since  the 
division  of  the  Union  and  Stanley  County 
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Brancb.**  The  record  contains  several  DoticeB 
to  plaintiff,  issning  from  the  •'Office  of  W..  H. 
Phlf er,  President  Union  County  Branch  of  the 
Farmers'  Mutual  Fire  Insurance  Association 
of  North  Carolina,"  signed  by  "James  Mc- 
Neely,  Secretary  and  Treasurer,"  and  marked 
"Paid"  by  him.  We  presume  that  notwith- 
standing this  testimony,  which  causes  us,  as 
it  is  well  calculated  to  cause  others,  to  sup- 
pose that  some  one  was  responsible  upon 
contracts  made  and  for  money  paid  pursuant 
to  those  notices,  there  is  some  legal  reason 
why  the  Union  County  Branch  was  at  all 
times  a  myth,  with  capacity  to  take  In,  but 
none  to  pay  out,  money.  After  a  second  care- 
ful examination  of  the  charter  of  this  cor- 
poration, we  are  not  sufficiently  astute  to 
perceive  why  some  one,  either  corporate  or 
natural,  is  not  responsible  to  the  plaintiff  up- 
on his  contract,  or  for  damages  for  inducing 
him  to  enter  into  it  The  loss  was  adjusted 
by  the  duly  appointed  officers.  His  money 
was  received,  both  before  and  after  the  flre, 
and  a  jury  have  found  every  controverted 
fact  in  his  favor. 

While  it  must  be  conceded  that  the  organi- 
zation of  the  defendant  corporation  is  some- 
what peculiar,  we  have  discovered  nothing 
in  the  record  to  cause  us  to  change  our  opin- 
ion that  the  "Union  Branch  is  liable  to  the 
plaintiff,  and,  if  the  defendant  fails  or  re- 
fuses to  make  the  assessment,  the  plaintiff 
would  be  entitled  to  a  mandamus  compelling 
it  to  do  so.  The  Union  Branch  Is  not  a  cor- 
poration, and  is  not  a  party  to  this  action. 
The  remedy  must  be  worked  out  through  the 
defendant  corporation."  Perry  v.  Ins.  Ass*n, 
132  N.  O.  283,  43  S.  B.  837.  The  contract  of 
insurance  was  with  the  defendant  corpora- 
tion "through  the  Union  and  Stanley  County 
Branch."  The  by-laws  put  in  evidence  pro- 
vide that  "it  shall  be  the  duty  of  the  presi- 
dent of  any  branch  of  this  association  to  sign 
all  policies  issued  through  said  branch  and 
order  all  assessments  after  they  have  been 
properly  adjusted."  It  cannot  be  that  the 
law  win  permit  persons  to  hold  themselves 
out  as  officers  of  a  corporation,  make  con- 
tracts, assume  liabilities,  receive  money,  etc., 
and  avoid  all  responsibility  by  simply  denying 
the  existence  of  the  corporation  or  the  agen- 
cy through  wliich  it  professes  to  act  It  is 
evident  that  the  defendant  corporation  was 
organized  for  the  purpose  of  affording  per- 
sons residing  in  the  country  an  opportunity 
to  Insure  their  property  at  a  low  rate  fixed 
by  actual  losses  and  a  small  amount  for  ex- 
penses. It  was  not  contemplated  that  the 
corporation  should  have  any  capital  stock  or 
surplus  fund.  The  security  of  the  member 
was  to  depend  upon  the  prompt  assessment 
upon  and  payment  by  each  member  of  the 
amount  necessary  to  pay  the  loss.  The  busi- 
ness was  to  be  conducted  by  branches  formed 
in  the  several  counties;  each  branch  being,  in 
respect  to  its  policies  and  losses,  independent 
This  is  all  simple  and  plain,  but  the  success 
of  the  plan  is  necessarily  very  largely  depend- 


ent upon  tbe  good  faith  of  the  members  and 
managers.  It  is  well  known  that  the  parties 
are  not  experienced  in  the  business  of  insur- 
ance or  the  management  of  corporations. 
Tlie  courts  have  sought  to  sustain  and  en- 
force such  contracts  by  looking  to  the  sub- 
stance and  intention,  rather  than  by  adopting 
a  technical  or  strained  construction.  Bacon's 
Benefit  Soc.  S  178.  While  it  is  not  perfectly 
clear  how  the  remedy  for  failure  to  levy  and 
collect  the  assessment  is  to  be  worked  out, 
we  have  no  doubt  that  an  order  may  be  form- 
ulated which  will  enforce  the  discharge  of 
the  duty  imposed  by  the  charter.  Neither 
officers  nor  members  of  corporations  can 
evade  their  plain  duty  to  those  with  whom 
contracts  are  made  by  dissolving  the  organiza- 
tion and  leaving  creditors  unprovided  for.  To 
permit  this  to  be  done  would  invite  and  en- 
courage dishonesty  and  fraud.  If  the  cor- 
poration has  property,  it  is  impressed  with  a 
trust  for  the  benefit  of  creditors.  If  there 
are  unpaid  subscriptions  to  the  stock,  the 
courts  enforce  their  collection  and  appropri- 
ation upon  the  same  principle.  Foun^  Co. 
V.  KiUian,  99  N.  C.  501,  6  S.  E.  680,  6  Am.  St 
Rep.  539.  We  do  not  doubt  that  in  mutual 
insurance  companies,  as  to  amounts  due  upon 
assessments  already  made  or  to  be  made  to 
pay  losses  accrued,  the  same  principle  Is  ap- 
plicable. It  cannot  be  that,  where  all  the 
members  have  enjoyed  the  protection  which 
membership  affords,  they  can,  after  a  loss 
has  been  sustained,  withdraw  and  refuse  to 
pay  their  portion  of  the  loss.  21  Am.  &  Eng. 
Bnc.  277.  It  is  well  settled  that  when  sev- 
eral persons  participate  in  the  irregular  or- 
ganization of  a  corporation,  they  cannot  avoid 
responsibility  to  its  creditors  by  showing  the 
invalidity  of  the  organization.  Foundry  Co. 
y.  Killian,  supra. 

The  plaintiff,  however,  waives  In  this  ac- 
tion his  remedy  by  mandamus,  and  seeks  to 
hold  the  defendants  Phifer  and  McNeely 
liable  personally.  This  claim  is  based  upon 
two  grounds:  First  That  they  paid  to  them- 
selves, as  commissions  and  salary,  $126,  and 
to  B.  D.  Austin  $223.  The  plaintiff  is  con- 
fronted with  the  objection  that  he  has  no 
claim  upon  this  fund.  It  does  not  clearly  ap- 
pear how  or  from  what  source  it  originated. 
The  right  of  each  policy  holder  is  to  have  an 
assessment  made  to  pay  his  loss.  It  is  from 
this  source  alone  that  he  is  to  be  paid.  This 
is  apparent  from  an  examination  of  the  by- 
laws and  the  notices  sent  to  each  member, 
set  out  in  the  record.  It  therefore  follows 
that  the  plaintiff  had  no  claim  upon  or  right 
to  the  amount  paid  Austin.  If  It  was  im- 
providently  paid,  the  officers  are  liable  to  the 
corporation.  Second.  The  plaintiff's  next  claim 
is  that  the  defendants  are  liable  personally, 
for  that  they  procured  the  dissolution  ef  the 
Union  Branch  and  the  formation  of  a  new 
company.  As  we  have  seen,  the  defendants 
Phifer  and  McNeely  had  no  power  to  so  dis- 
solve the  Union  Branch  or  withdraw  its  mem- 
bers from  the  corporation  as  to  affect  their 
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liability  to  the  plaintiff.  They  had  a  right, 
if  they  saw  fit,  to  charter  and  organize  a  new 
corporation,  and  to  prescribe  the  terms  ux>on 
which  members  should  be  admitted  or  poli- 
cies issued.  This  left  the  legal  status  of  the 
plaintiff  unimpaired.  We  cannot  preceive 
how  any  cause  of  action  accrued  to  plaintiff 
by  the  formation  of  the  new  company.  It 
does  not  appear  that  the  new  company  took 
over  any  assets  of  the  Union  County  Branch, 
and  It  expressly  refused  to  assume  any  liabil- 
ity tor  plaintiff's  Judgment  So  far  as  the 
record  shows,  the  members  of  the  Union 
Branch  of  the  defendant  company  have  never 
refused  to  pay  plalntlfTs  Judgment.  They 
have  never  been  called  upon  to  do  so  by  an 
assessment  We  are  of  the  opinion  that  the 
judgment  of  nonsuit  was  properly  ordered. 
While  we  can  see  much  practical  difficulty  in 
enforcing  the  payment  of  an  assessment  when 
made,  we  can  see  no  reason  why,  by  motion 
in  the  original  cause,  the  plaintiff  may  not 
have  an  order  directed  to  the  defendant  cor^ 
poratlon  to  have  the  assessment  made  pur- 
suant to  its  charter  and  by-laws.  If  the  of- 
ficers should  refuse  to  discharge  their  duty, 
we  do  not  doubt  that  power  resides  in  the 
court  to  enforce  its  performance,  or  to  ap- 
point a  receiver  with  directions  to  make  and 
collect  the  assessment  If  this  is  not  so,  the 
maxim  that  there  Is  no  wrong  without  a  rem- 
edy is  not  true. 
The  Judgment  must  be  affirmed. 


(m  N.  0.  6») 

STATE   V. 


PARKER. 


(Supreme  Court  of  North  Carolina.    Oct  24, 
1905.) 

L  INTOXIOATINO    LlQUOBB— WbONOFUI.    SALK 

—Statutes— Implied  Repeal. 
Laws  1903,  p.  749,  c.  434,  §  1.  making  it 
unlawful  to  sell  ^'any  spirituous,  vlnouB,  malt, 
or  Other  intoxicating  liquors  or  any  drink  con- 
tainixif  alcohor*  in  Union  county,  was  not  re- 
pealed by  implication  by  Laws  1905,  p.  495,  c. 
497,  I  13,  prohibiting  the  sale  of  spirituous, 
vinous,  or  malt  liquors,  or  "other  intoxicating 
drinks,"  and  repealing  conflicting  laws. 

2.  Same— Evidence— iNSTBucTiows. 

Where,  in  a  prosecution  for  selling  "drinks 
containing  alcohol*'  in  Union  county,  prohibited 
by  Laws  1903,  p.  749,  c.  434.  there  was  evidence 
that  defendant  sold  cider  14  days  old,  and  an- 
other variety  called  "chemical  cider,"  and  that 
the  beverages  sold  contained  alcohol  and  in- 
toxicated the  witnesses,  such  evidence  justi- 
fied an  instruction  that,  though  it  would  be  in- 
sufficient to  convict  that  the  drinks  sold  con- 
tained a  mere  trace  of  alcohol,  it  was  also  not 
required  that  they  contain  a  sufficient  quantity 
to  intoxicate  when  freely  used,  but  they  must 
contain  such  an  amount  as  a  man  of  ordinary 
sense,  reason,  and  judgment  would  say  that  they 
•*had  alcohol  in"  them. 

[Bd.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  f  $  326,  336.] 

Appeal  from  Superior  Court,  Union  Coun- 
ty; Ward,  Judge. 
J«   D«   Parker   was   convicted   of   selling 


drinks  ocmtalning  alcohol  In  Union  eonntyt 
an^l  he  appeals.    Affirmed. 

Redwlne  ft  Stack,  for  appellant  The 
Attorney  €^eneral  and  Adama,  Jerome  ft 
Armfleld,  for  the  State. 

CLARK,  C.  J.  The  defendant  was  In- 
dicted for  selling  ''drinks  containing  alco- 
hol," contrary  to  chapter  434,  p.  749,  LavTS 
1908,  relating  to  the  sale  of  liquor  in  Union 
county.  The  defendant  moved  In  arrest  of 
Judgment  on  the  ground  that  chapter  497* 
p.  492,  Laws  1905,  repeals  the  statute  under 
which  the  defendant  was  convicted.  The 
motion  was  properly  denied.  Section  1,  e. 
434,  p.  749,  Laws  1903,  makes  it  unlawful 
to  sell  "any  spirituous,  vinous,  malt  or  other 
Intoxicating  liquors  or  any  drink  contain- 
ing alcohol  by  whatever  name  known  or 
called."  Section  IS,  c  497,  p.  495,  Laws 
1905,  prohibits  the  sale  of  spirituous,  vinous, 
or  malt  liquors,  or  other  intoxicating  drinks, 
and  repeals  all  previous  statutes  in  con- 
flict with  it  The  defendant  was  indicted, 
not  for  selling  intoxicating  drinks,  but  for 
selling  drinks  containing  alcohol,  covered  by 
the  act  of  1903,  which,  as  far  as  drinks  of 
this  character  are  concerned,  was  not  re- 
pealed by  the  law  of  1905.  There  is  no 
conflict  between  the  two  provisions.  They 
can  both  stand,  for  they  supplement  each 
other.  Not  being  "irreconcilably  Incon- 
sistent" the  later  statute  does  not  repeal 
the  other  by  implication.  State  v.  Biggers, 
108  N.  C.  760,  12  Sw  B.  1024;  State  v.  Mas- 
sey,  103  N.  C.  356,  9  S.  E.  632,  4  L.  R.  A- 
808;  State  v.  Witter,  107  N.  C.  792,  12  S.  BL 
328;  Winslow  v.  Morton,  118  N.  C.  491,  492, 
24  S.  E.  417,  and  cases  there  cited. 

The  defendant  asked  the  court  to  Instmct 
the  Jury  (1)  not  to  consider  the  evidence  In 
regard  to  apple  cider;  (2)  that  the  Jury 
cannot  convict  unless  satisfied  beyond  a 
reasonable  doubt  that  the  defendant  sold 
the  prosecuting  witness  intoxicating  liquors 
or  whisky  drinks,  other  than  apple  cider, 
that  would  intoxicate.  The  court  refused 
to  so  charge,  and  told  the  Jury  that  the 
Indictment  was  under  the  act  of  1903»  for 
selling  "any  drink  containing  alcohol  by 
whatever  name  known  or  called,**  and  told 
the  Jury  that  the  state  must  satisfy  them 
beyond  a  reasonable  doubt  that  the  defend- 
ant sold  Whitley  a  drink. containing  alcohol; 
that  "one  drop,  nor  two  drops,  nor  three 
drops,  nor  a  mere  trace,  would  not  be  suffi- 
cient to  say  that  it  contained  alcohol;  nor, 
on  the  other  hand,  would  it  be  necessary 
for  the  drink  to  contain  a  sufficient  quantity 
to  make  one  drunk  when  freely  used.  The 
latter  would  be  the  test  if  the  defendant 
were  indicted  for  selling  Intoxicating  liquorsL 
That  is  not  the  charge  in  this  case.  Here 
he  Is  charged  with  selling  drinks  that  eoo' 
tained  alcohol,  under  the  section  read  to 
you;  but  the  drink,  when  sold  under  this 
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section,  must  contain  some  appreciable 
amount  of  alcohol — such  an  amount  as  a 
man  of .  ordinary  sense,  reason,  and  Judg- 
ment would  say  that  It  had  alcohol  In  it" 
There  was  evidence  that  the  defendant  sold 
cider  14  days  old,  and  another  variety  called 
"chemical  cider,"  and  there  was  evidence 
that  the  beverage  sold  contained  alcohol. 
Indeed,  the  witness  said  it  made  him  drunk, 
and  other  witnesses  said  the  same  beverage 
Intoxicated  them.  The  defendant  cannot 
complain  of  the  charge.  **When  the  liquid, 
by  common  Knowledge  and  observation,  is 
intoxicating,  the  court  may  so  declare;  but, 
if  it  Is  doubtful  whether  or  not  It  be  so, 
then  the  question  of  fact  is  raised  for  the 
Jury."  State  v.  Scott,  116  N.  0.  1015,  21 
S.  E.  194;  State  v.  Giersch,  98  N.  a  720, 
4  S.  E.  198.  Upon  the  same  reasoning  the 
court  here  left  it  to  the  Jury  to  find  whether 
the  "drinks"  sold  "contained  any  alcohol." 
Commonwealth  v.  Reyburg,  122  Pa.  804, 
16  Atl.  861,  2  L.  R,  A.  415;  Topeka  v.  Zufall, 
40  Kan.  47,  19  Pac.  859,  1  L.  R.  A.  887;  State 
y.  Crawley,  75  Miss.  922,  28  South.  625. 
No  error. 


(139  N.  O.  427) 
CUNNINGHAM    &    HINSHAW    ▼.    SEA- 
BOARD  AIR   LINE   RT.     . 

(Supreme  Court  of  North  Carolina.    Oct.  31, 
1905.) 

L  INSUBANOB— Payment  of  Loaa— Evidenck. 

In  action  on  insurance  policy,  a  finding  that 
the  insurance  had  been  paid  in  full  by  the  in» 
surers  held  warranted  by  the  evidence. 
2.  Same— SuBBOOATiON  of  Insubeb. 

Where  an  insurer  in  a  fire  policy  pays  the 
loss,  he  is  subrogated  to  the  rights  of  the  in- 
sured against  the  one  responsible  for  the  fire. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  §S  1506,  1507.1 

8.  Same— Acnoii  bt  Insubed. 

Where  the  insurer  in  a  fire  policy  pajs  the 
loss,  so  that  he  becomes  subrogated  to  the  rights 
of  the  insured  as  against  the  one  causing  the 
loss,  the  insurer  may  sue,  and  the  insured  may 
not  maintain  an  action  against,  the  one  re- 
sponsible for  the  loss. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  (S  1515,  15ia] 

Appeal  from  Superior  Court,  Wake  County ; 
Neal,  Judge. 

Action  by  Cunningham  ft  Hinshaw  against 
the  Seaboard  Air  Line  Railway.  From  a 
Judgment  In  favor  of  defendant,  plaintiffs 
appeal.    Affirmed. 

Thljs  action  was  instituted  by  the  plaintiffs, 
residents  of  Liverpool,  Eng.,  for  the  recovery 
of  the  value  of  500  bales  of  cotton  alleged  to 
have  been  burned  by  the  negligence  of  the  de- 
fendant Two  causes  of  action  were  set  out 
in  the  complaint,  but  at  the  trial  the  plain- 
tiffs withdrew  all  claim  by  reason  of  the  first 
cause.  The  defendant  denied  that  plaintiffs 
were  the  owners  of  the  cotton  or  that  the 
same  was  burned  by  its  negligence.  For  a 
further  defense  the  defendant  alleged  that 
the  cotton  was  covered  by  insurance  policies 
issued  by  the  Standard  Marine  InsunuMse 


Company,  Limited,  and  the  Thames  &  Mersey 
Marine  Insurance  Company,  and  that  the 
insurance  companies  had  paid  to  the  plain- 
tiffs, on  account  of  said  policies,  the  full  value 
of  the  cotton;  that  by  reason  of  such  pay- 
ment the  companies  were  subrogated  to  any 
and  all  claim,  right,  or  demand  which  plain- 
tiffs had  against  it  by  reason  of  the  destruc- 
tion of  said  cotton ;  that  the  Insurance  com- 
panies were' the  real  parties  in  interest,  and 
were  necessary  parties  to  this- action.  There- 
upon the  Insurance  companies  by  leave  of  the 
court  came  In,  made  themselves  parties  plain- 
tiff, and  filed  their  complaint  denying  that  they 
were  subrogated  to  the  rights  of  the  plaintiffs, 
saying,  however,  that  If  the  court  should  be 
of  the  contrary  opinion  they  adopted  the  com- 
plaint Defendant  duly  answered  the  com- 
plaint of  said  Insurance  companies.  At  the 
conclusion  of  the  evidence,  the  insurance 
companies  voluntarily  took  Judgment  of  non- 
suit His  honor  submitted  to  the  Juiy  the 
following  Issues:  "(1)  Were  the  plaintiffs, 
Cunningham  &  Hinshaw,  the  owners  of  the 
cotton  sued  for  at  the  time  of  the  fire?  Ans. 
Yes.  (2)  Was  the  cotton  covered  by  pol- 
icies of  insurance,  and  has  such  insurance 
been  paid?  Ans.  Tes.  (8)  Did  such  insur- 
ance inure  to  the  benefit  of  the  defendant, 
and,  if  so,  in  what  sum?  Jury  need  not  an- 
swer this  issue.  (4)  Was  said  cotton  burned 
by  the  negligence  of  the  defendant  as  alleged 
in  the  complaint?  Ans.  No.  (6)  What  was 
the  value  of  the  cotton  at  the  time  and  place 
of  the  fire?"  Judgment  was  entered  upon 
the  verdict,  and  plaintiffs  appealed. 

Armlstead  Jones  ft  Son  and  J.  N.  Holding, 
for  appellanta  T.  B.  Womack  and  Day  & 
Bell,  for  appellee. 

CONNOR,  J.  (after  stating  the  case).  ThA 
first  issue  having  been  found  for  the  plain* 
tiffs,  we  are  brought  to  a  consideration  of  the 
plaintiff's  exceptions  to  his  honor's  rulings 
upon  questions  pertaining  to  the  second  issue. 
The  plaintiffs  tendered  certain  issues,  which 
his  honor  declined  to  submit,  and  they  ez< 
cepted.  We  think  that  the  issues  submitted 
fairly  presented  to  the  Jury  the  controverted 
questions  of  fact  Criticism  is  made  of  the 
fOTm  of  the  second  issue;  but,  as  the  Jury 
were  practically  instructed  how  to  answer  it, 
the  form  becomes  ImmateriaL 

The  defendants  took  the  depositions  of  cer* 
tain  persons,  including  one  of  the  plaintiffs, 
in  Liverpool.  Many  objections  were  made  to 
the  questions  and  answers  contained  in  the 
depositions,  the  validity  of  which  are  depend- 
ent upon  the  conclusion  to  which  we  are 
brought  in  regard  to  the  materiality  of  the 
testimony.  The  controversy  was  directed 
to  the  proposition,  maintained  by  the  defend- 
ant, that  the  cotton  was  insured  and  that  the 
loss  had  been  paid  in  full  before  this  action 
was  conunenced ;  that  by  reason  of  such  pay- 
ment the  insurers  became  subrogated  to  the 
right  of  action,  if  any,  which  had  accrued  to 
the  plaintiffs;  and  that;  under  section  177  of 
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the  Code,  they  were  the  real  parties  In  inter- 
est and  could  alone  maintain  the  action.  The 
depositions  tended  to  show  that  C.  T.  Bowring 
&  Co.,  Limited,  of  London,  Insurance  brokers, 
took  out  for  the  plaintiffs  policies  of  insur- 
ance covering  the  cotton  in  controversy  in 
the  Standard  Marine  and  Thames  &  Mersey 
Insurance  Companies ;  that  upon  the  destruc- 
tion of  the  cotton  the  companies  were  duly 
notified  of  and  adjusted  the  loss- at  the  full 
valuer  plus  10  per  cent,  for  advance  in  price, 
as  per  terms  of  the  policy.  There  is  no 
serious  controversy  in  respect  to  these  facts. 
The  plaintiffs  denied  that  the  loss  had  been 
paid,  insisting  that  the  amount  received  by 
them  .from  the  companies  was  an  advance 
or  loan,  to  be  repaid  from  the  amount  col- 
lected from  the  carrier. 

It  appears  that  C.  T.  Bowring  &  Co.,  the 
brokers,  gave  to  the  plaintiffs  a  writing  "on 
the  Inside,  but  not  attached  to  the  policies," 
in  the  following  words:  "Season  of  1902- 
1003.  C.  T.  Bowring  &  Co.,  Ltd.,  London. 
Sept  0,  1902.  Mess.  Cunningham  &  Hin- 
shaw:  In  consideration  of  your  acceptance 
of  our  policy  containing  the  stipulation, 
'This  policy  does  not  cover  any  cotton  in  the 
custody  or  control  of  any  land  carrier  or  other 
bailee/  we  agree  that,  in  event  of  loss  on  such 
cotton,  we  will  advance  to  you  our  proportion 
of  the  amount  of  such  loss,  pending  collection 
from  the  carrier  or  other  bailee,  as  a  loan 
without  interest,  the  repayment  thereof  to  be 
conditional  upon,  and  only  to  the  extent  of, 
the  net  amount  recovered  by  you  from  the 
carrier;  and  we  further  agree  that  we  will 
pay  and  assume  all  costs  and  expenses  incur- 
red by  you  in  connection  with  such  recovery." 
On  November  6,  1902,  Bowring  &  Co.  notified 
the  Insurance  companies  of  the  loss.  On  No- 
vember 7,  1902,  the  company  sent  to  Bowring 
&  Co.  the  following:  "Liverpool,  7  Nov., 
1902.  Messrs.  C.  T.  Bowring  &  Co.,  Ltd., 
London.  Cr.,  with  the  Standard  Marine  In- 
surance Co.  Ltd.  By  advance  against  600 
bales  cotton  destroyed  by  fire  at  Hamlet, 
N.  C,  pending  collection  of  loss  from  carrier, 
£2,857.10,  cheque  herewith."  On  November  8, 
1902,  Bowring  &  Co.  delivered  to  the  Standard 
Fire  Insurance  Company  the  following  re- 
ceipt :  "London,  8  Nov.  1902.  Received  from 
the    Standard    Marine   Insurance   Company 

•  •  •  the  sum  of  two  thousand  three 
hundred  and  fifty-seven  pounds,  thirteen 
shillings,  and  eight  pence,  being  P.  C.  of 
mechanician  8  S-8  and  claim  account,  fire  at 
Hamlet  N.  C,  as  per  credit  note  No.  29,216- 
29,218,  £2,357.10.a  T.  C.  Bowring  &  Co., 
Ltd."    The  same  transactions  were  had  with 

•  the  Thames  &  Mersey  Marine  Ins.  Co.  The 
total  amount  of  the  loss,  plus  10  per  cent 
was  £4,715.  On  November  11, 1902,  the  plain- 
tiffs executed  to  Bowring  &  Co.  the  following 
receipt:  "Liverpool,  Nov.  11,  1902.  Re- 
ceived from   Messrs.   C.  T.  Bowring  &  Co. 

•  •  •  the  sum  of  four  thousand  seven 
hundred  and  fifteen  pounds,  amount  of  claim 
five  hundred  bales  cotton  burnt  at  compress. 
Cunningham  &  Hinahaw,  per  Alfred  Collini,'* 


On  the  same  day  the  plaintiffs  sent  Bowring 
&  Co.  the  following  letter :  "Dear  Sirs :  We 
are  in  receipt  of  your  credit  note  and  cheque 
in  settlement  of  our  cUim  for  total  loss  of 
500  bales  of  cotton  burnt  at  Hamlet  N.  C, 
and  now  enclose  our  receipt  We  much  ap- 
preciate the  promptitude  with  which  the  un- 
derwriters have  settled  the  claim.  We  sent 
the  bill  of  lading  by  last  Saturday's  maU  t» 
our  senior  inr  New  Orleans  to  assist  In  re- 
covering from  the  carriers,  and  we  hope  the 
underwriters  will  be  recouped  a  sub- 
stantial portion  of  their  loss.  Yoors- faith- 
fully, Cunningham  &  Hinshaw."    . 

The  only  parol  evidence  bearing  apon  the 
construction  of  the  writing  was  that  of  W. 
E.  Hargraves,  one  of  the  members  of  the 
firm  of  Bowring  &  Ca,  who  described  the 
manner  in  which  the  policies  were  procured 
and  the  loss  paid.  W.  A.  Williams,  who 
was  underwriter  to  the  Standard  Fire  In- 
surance Company,  testified  regarding  the  is- 
suance of  the  policy,  saying  that  the  OLtire 
transaction  was  with  Bowring  &  Co,  and 
that  the  money  was  paid  to  them  as  an  ad- 
vance on  the  loss.  S.  T.  Cross  occupied  the 
same  relation  to  the  Thames  &  Mersey 
Company.  Cunningham,  one  of  the  plain- 
tiffs, testified  that  the  plaintiffs  were  suing 
jointly  with  the  insurance  companies  and 
were  the  real  parties  in  interest;  that  they 
had  a  loan  from  the  insurance  companies; 
that  he  never  saw  the  policies  of  insurance 
or  the  contract  between  the  insurance  com- 
panies and  Bowring — only  the  policies  be- 
tween themselves  and  Bowring.  We  have 
examined  this  testimony  with  care.  His 
honor  instructed  the  jury  that  "upon  all  of 
the  evidence,  if  the  jury  shall  find  it  to  be 
true,  the  cotton  was  insured,  and  the  plain- 
tiffs had  been  paid  in  full  therefor,  and  the 
jury  will  answer  the  second  issue  'Yes.'" 
To  tills  instruction  plaintiffs  excepted.  It 
will  be  observed  that  the  plaintiffs'  second 
cause  of  action,  upon  wliich  they  are  de- 
manding judgment  is  not  against  the  de- 
fendant as  a  common  carrier,  but  for  that 
while  the  cotton  was  in  a  cotton  compress 
building  belonging  to  Chas.  B.  Johnson  & 
Co.,  at.  Hamlet  awaiting  compression  and 
shipment  it  was  burned  by  the  negligence 
of  the  defendant  Considered  from  this 
point  of  view,  the  contract  in  regard  to  mak- 
ing an  advance,  which  seems  to  have  been 
made  by  Bowring  &  Co.,  and  to  which  the 
insurance  companies  are  not  parties,  has  no 
application,  The  agreement  contained  In 
that  writing  is  to  make  an  advance  "pending 
collection  from  the  carrier  or  other  bailee." 
Here  there  is  no  loss  sustained  while  the 
property  is  in  the  possession  ol  the  carrier, 
nor  is  the  claim  for  any  loss  occurring  from 
any  default  of  the  bailee,  C.  B.  Johnson  & 
Co.,  but  against  the  defendant  as  an  inde- 
pendent wrongdoer.  The  money  could  not 
well  be  said  to  have  been  paid  pursuant 
to  an  agreement  having  no  application  to 
the  manner  of  loss.    We  do  not  perceiye  any 
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eyidence  of  a  loan  by  the  insurance  com- 
panies to  the  plaintiffs. 

Without  discussing  the  construction  of 
the  several  writings  between  Bowrlng  Sl  Co. 
and  the  insurance  companies,  it  is  sufficient 
to  say  that  the  receipt  executed  by  the  plain- 
tiffs to  Bowring  &  CJo.  on  November  11,  1902, 
for  £4,715.  "amount  of  claim  of  500  bales 
cotton  burnt  at  compress,"  negatives  any  sug- 
gestion that  Bowring  &  Co.  were  making  a 
loan  or  advancement.  This  is  further  nega- 
tived by  the  terms  of  the  letter  of  same  date 
from  plaintiffs  to  Bowring  &  Co.,  acknowl- 
edging receipt  of  check  "in  settlement  of 
our  claim  for  total  loss  of  500  bales  of  cot- 
ton," etc.  They  also  express  their  apprecia- 
tion of  the  "promptitude  with  which  the 
underwriters  have  settled  the  claim,"  and 
state  that  they  have  sent  the  bill  of  lading 
to  their  senior  in  New  Orleans  to  assist 
in  recovering  from  the  carriers,  expressing 
the  hope  that  "the  underwriters  will  be  re- 
couped a  substantial  portion  of  their  loss." 
After  a  careful  examination  of  the  evidence, 
we  concur  with  his  honor  that  the  plaintiffs 
were  paid  in  full  by  the  insurers.  There 
are  authorities  sustaining  the  claim  of  the 
insured  to  recover  of  the  carrier  or  wrong- 
doer for  destruction  of  property  when  it  is 
insiured;  the  insurer  having  made  a  loan 
pending  the  litigation.  We  see  no  reason 
why  this  may  not  be  done.  The  wrongdoer 
is  primarily  liable.  In  a  case  much  like  this, 
the  court  held  that  the  transaction  constitut- 
ed a  payment  Lancaster  Mills  v.  Mer- 
chant, etc.  (Tenn.)  14  S.  W.  317,  24  Am.  St 
Rep.  586,  in  which  a  strong  opinion  is  writ- 
ten by  Lurton,  J. 

The  serious  question  in  the  appeal  is  thus 
presented:  "What  were  the  rights  of  the 
insurers  upon  payment  of  the  loss,  and  how 
is  it  to  be  worked  out?"  This  court,  in  In- 
surance Company  v.  Railroad,  132  N.  C.  75, 
43  S.  B.  548,  held  that,  when  the  insurer  hkd 
paid  the  loss,  it  was  subrogated  to  the  rights 
of  the  insured,  and  could,  under  our  Code, 
maintain  the  action  against  the  wrongdoer. 
It  is  said,  however,  that  this  decision  is 
based  upon  section  43,  c.  54,  p.  163,  Laws 
1899,  by  which  the  standard  form  of  insur- 
ance, policy  is  prescribed,  and  it  is  provided 
that  the  insurer  shall,  upon  the  payment  of 
the  loss,  be  subrogated,  etc.,  and  that  the  in- 
sured shall  make  an  assignment  to  the  com- 
pany ;  that  the  statute  writes  into  the  policy 
this  provision,  and  that  these  policies  are 
not  in  the  form  prescribed  and  contain  no 
such  provision.  We  think  that  the  right  of 
the -insurer  to  be  subrogated  to  the  rights 
of  the  insured  is  independent  of  our  statute. 
It  has  been  recognized  and  enforced  by  many 
courts  long  before  the  passage  of  the  statute, 
which  was  merely  declaratory  of  the  law. 
Mr.  Sheldon,  in  his  work  on  Subrogation 
(section  230),  says:  "The  Insurers  against 
Are  of  property  which  has  been  destroyed 
by  fire  communicated  from  a  locomotive  en- 
gine will,  upon  payment  of  the  loss,  be  sub- 
rogated to  the  extent  of  their  payments  to 


the  remedies  of  the  insured,  or  the  owners 
of  the  property  insured  and  destroyed, 
against  the  railroad  company  for  the  loss." 
Chief  Justice  Shaw,  in  Hart  v.  Railroad,  13 
Mete  (54  Mass.)  99,  46  Am.  Dec.  719,  with 
his  usual  force  and  clearness  says:  "Now, 
when  the  owner,  who  prima  facie  stands  to 
the  whole  risk  and  suffers  the  whole  loss, 
has  engaged  another  person  to  be  at  that 
particular  risk  for  him  in  whole  or  in  part, 
the  owner  and  the  insurer  are,  in  respect  to 
that  ownership  and  the  risk  incident  to  it, 
in  effect  one  person,  having  together  the 
beneficial  right  to  an  indemnity  provided  by 
law  for  those  who  sustain  a  loss  by  that  par* 
tlcular  cause.  If,  therefore,  the  owner  de 
mands  and  receives  payment  of  that  very 
loss  from  the  insurer,  as  he  may  by  vir- 
tue of  his  contract,  there  is  a  manifest 
equity  in  transferring  the  right  to  in 
demnity,  which  he  holds  for  the  common 
benefit,  to  the  assurer.  It  Is  one  and 
the  same  loss,  for  which  he  had  a  claim 
of  indemnity;  and  he  can  equitably  receive 
but  one  satisfaction.  So  that  if  the  assured 
first  applies  to  the  railroad  company  and  re- 
ceives the  damages  provided,  it  dimishes  his 
loss  pro  tanto,  by  a  deduction  from  and  grow- 
ing out  of  a  legal  provision  attached  to  and 
intrinsic  in  the  subject  insured.  The  liabili- 
ty of  the  railroad  company  is  in  legal  effect 
first  and  principal,  and  that  of  the  insurer 
secondary;  not  in  order  of  time,  but  In 
order  of  ultimate  liability.  The  assured 
may  first  apply  to  whichever  of  these  parties 
he  pleases — ^to  the  railroad  company  by  his 
right  at  law,  or  to  the  insurance  company 
in  virtue  of  his  contract  But  if  he  first 
applies  to  the  railroad  company,  who  pay 
him,  he  thereby  diminishes  his  loss  by  the 
application  of  a  stun  arising  out  of  the  sub- 
ject of  the  insurance,  to  wit,  the  building 
insured,  and  his  claim  is  for  the  balance. 
And  it  follows  as  a  necessary  consequence 
that,  if  he  first  applies  to  the  insurer  and 
receives  his  whole  loss,  he  holds  the  claim 
against  the  railroad  company  in  trust  for 
the  insurers.  Where  such  an  equity  exists, 
the  party  holding  the  legal  right  is  conscien- 
tiously bound  to  make  an  assignment  In 
equity  to  the  person  entitled  to  the  benefit; 
and,  if  he  falls  to  do  so,  the  cestui  que  trust 
may  sue  in  the  name  of  the  trustee,  and  his 
equitable  Interest  will  be  protected."  To  the 
same  effect  1b  Monmouth  Ins.  Co.  ▼.  Hutchin- 
son, 21  N.  J.  Bq.  107.  "The  payment  of  a 
total  loss  by  the  Insurer  works  an  equitable 
assignment  to  him  of  the  property  and  all 
the  remedies  which  the  assured  had  against 
the  carrier  for  the  recovery  of  its  value." 
Mobile  &  Mont  Railroad  v.  Jurey,  111  U.  S. 
584,  4  Sup.  Ot  566,  28  L.  Bd.  527.  This 
right  is  not  dependent  upon,  nor  does  it  grow 
out  of,  any  privity  of  contract  It  is  a  doc- 
trine of  equity,  by  which  one  who  is  second- 
arily liable  upon  a  contract  pays  the  debt  or 
discharges  the  obligation,  and  is  substituted 
to  all  of  the  rights  of  the  creditor  or  person 
holding  the  claim  against  the  party  primarily 
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liable.  It  is  based  upon  equitable  concep- 
tions of  natural  justice.  It  is  not  dependent 
upon  an  actual  assignment  of  the  debt  or 
obligation.  •*Tbe  rights  acquired  by  subro- 
gation do  not  depend  upon  a  written  assign- 
ment of  the  claim.  Upon  payment  of  the  in- 
surer, the  insurance  company  is  regarded  as 
an  assignee  in  equity."  Clement  on  Fire 
Insurance,  368,  citing  Insurance  CJo.  v.  Rail- 
road, supra,  and  many  other  cases. 

Prior  to  the  adoption  of  our  Code  of  Pro- 
cedure, the  action  to  enforce  the  claim  of  the 
insured  could  be  prosecuted  in  a  court  of  law 
only  In  the  name  of  the  insiured,  to  the  use  or 
for  the  benefit  of  the  insurer.  The  Insurer 
has  the  same  right  or  cause  of  action  which 
the  insured  had,  and  his  recovery  is  limited 
to  the  rights  of  the  insured.  He  could  not 
prosecute  an  independent  cause  of  action  for 
the  wrong  done,  but  only  that  which  accrued 
to  the  insured.  This  right  is  not  based  upon 
any  supposed  consent  of  the  insured  to  per- 
mit him  to  sue  in  his  name.  It  is  an  absolute 
right,  created  and  conferred  upon  the  pay- 
ment of  the  loss.  It  is  held  that  if,  after 
knowledge  of  the  payment  of  the  loss  by  the 
insurer,  the  wrongdoer  pay  the  damages  sus- 
tained by  the  destruction  of  the  property, 
such  payment  will  not  bar  the  action  of  the 
insurer  to  recover  upon  his  subrogated 
right  (Fire  Ins.  Co.  v.  Hutchinson  Co., 
supra);  the  chancellor  saying:  "If  the 
railroad  company  had  not  paid  H.  his 
damages,  or  had  paid  them  to  him  know- 
ing that  he  had  received  the  amount 
insured  from  the  complainants,  they  are 
liable  to  the  complainants  in  a  suit  at  law, 
which  they  have  the  right  to  bring  in  the 
name  of  H.,  without  his  consent,  to  repay 
them  the  damage  to  the  amount  of  the  sum 
paid  by  them,  and  that  a  release  by  H.  would 
be  no  defense  to  such  suit"  It  will  be  ob- 
served that  in  many  of  the  cases  cited  the 
suits  are  brought  in  the  name  of  the  insured, 
but  it  will  be  noted  that  they  are  to  the  use 
or  for  the  benefit  of  the  insurer.  In  Hart 
V.  Railroad,  supra,  "the  insurance  company 
sues  in  the  name  of  the  plaintifl^,'*  etc.  In 
U.  S.  ▼.  Tobacco  Co.,  166  U.  S.  468,  17  Sup. 
Ct  619,  41  L.  Ed.  1061,  suit  was  brought  to 
the  use  of  the  insured.  We  think  the  author- 
ities abundantly  sustain  the  proposition  that 
the  right  of  the  insured  upon  payment  of  the 
loss  is  perfect  and  absolute,  and  that  he  is 
the  real  party  in  interest 

It  would  seem  to  follow  that,  under  section 
177  of  our  Code,  the  insured  must  bring  the 
action.  While  it  is  true  that  section  177  does 
not  authorize  the  assignment  of  a  thing  in 
action  not  arising  out  of  contract,  it  has  been 
held  that  where  a  cause  of  action  is  assign- 
able, either  at  law  or  in  equity,  the  assignee 
is  the  real  party  in  interest,  and  that  the 
equitable  owner  of  any  species  of  property 
or  right  of  action  must  prosecute  in  his  own 
name.  In  Hart  v.  Railroad,  supra,  it  is  said 
that  the  right  to  sue  is  in  the  nature  of  an 
eqaltable  assignment^  which  authorhses  the 


assignee  to  sue  In  the  name  of  the  assfgnor 
for  his  own  benefit,  except  imder  the  reformed 
Codes  of  Procedure,  which  permit  any  action 
to  be  brought  in  the  name  of  the  real  party 
in  interest  Sheldon  on  Subrogation,  |  230; 
Clement  on  Fire  Insurance,  369.  "The  right 
of  the  insurance  company  is  derived  from  the 
insured  alone,  and  can  be  enforced  in  his  right 
only.  At  common  law  it  must  be  asserted  in 
the  name  of  the  insured,  or,  under  the  modem 
Codes  of  Practice,  it  may  be  asserted  by  the 
insurance  company  in  its  own  name  when  it 
has  paid  the  full  value  of  the  property  in- 
sured."   Id. 

We  do  not  think  that  the  right  to  sue  in  its 
own  name,  as  sustained  by  this  court  in  In- 
surance Co.  V.  Railroad,  supra,  is  dependent 
upon  the  act  of  1899,  nor  do  we  think  the 
language  of  the  Chief  Justice  open  to  that 
construction.  For  some,  we  presume,  good 
reason,  the  insurance  companies  voluntarily 
retired  from  this  litigation,  thereby  expressly 
repudiating  the  suggestion  that  it  was  bein^ 
prosecuted  for  their  benefit  So  far  as  thl» 
record  shows,  this  action  is  prosecuted  by 
the  plaintiffs  for  the  puiposeof  recovering  the 
value  of  the  cotton  burned  for  their  own  bene- 
fit It  may  be  that,  if  they  were  permitted  to 
recover,  the  insurers  would  be  entitled  to  sue 
them  for  the  amount  However  this  may  ber 
it  is  clear  that  the  insurers  may  also,  and  not- 
withstanding the  result  of  this  action,  sue 
the  defendant  upon  their  subrogated  right 
It  is  an  elementary  truth  tliat  a  defendant 
should  not  be  subjected  to  two  actions  by 
different  parties  for  the  same  wrong.  The 
case  of  Hammond  v.  Schiff,  100  N.  C.  161, 
6  S.  E.  758,  does  not  present  the  question  de- 
cided in  this  case,  nor  is  that  decision  in 
conflict  with  what  is  here  decided.  The 
wrongdoer,  being  primarily  liable,  cannot  re- 
duce the  amount  of  the  plaintilTs  recovery 
by  showing  that  he  is  insured;  nor  can  the 
insurance  company,  in  an  action  upon  the 
policy,  reduce  the  recovery  by  showing  that 
the  plaintiff  has  a  cause  of  action  against 
the  wrongdoer.  In  the  last  case  the  insurer 
must,  in  discharge  of  his  contract,  pay  the 
loss  and  obtain  indemnity  by  suing,  formerly 
in  the  name  of  the  insured,  now  under  our 
Code  in  his  own  name,  the  wrongdoer.  As 
said  by  Shaw,  C.  J.,  if  the  insured  has  sued 
the  wrongdoer  and  recovered  the  whole  or 
a  portion  of  the  loss,  such  recovery  will  inure 
to  the  benefit  of  the  insiurer,  who,  as  betwe^i 
the  wrongdoer  and  himself,  is  primarily  liable. 
In  neither  case,  and  by  no  method  of  proce- 
dure, will  the  injured  party  be  allowed  to  re- 
cover double  satisfaction.  His  right  as 
against  either  is  to  be  compensated  for  his 
loss.  To  one  he  looks  by  way  of  damages 
for  the  tort;  to  the  other,  by  way  of  indem- 
nity upon  his  contract. 

To  the  suggestion  that,  if  the  plaintifCi 
are  not  permitted  to  recover,  the  wrongdo^ 
is  not  required  to  pay  damage  sustained  by 
his  wrongful  act,  it  is  sufficient  to  say  that  he 
is  liable  to  only  one  party— primarily  te 
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the  injured  party,  and  by  substitution  to  the 
party  who  has  indemnified  the  injured  party* 
If  the  insurance  companies  do  not  choose  to 
prosecute  their  right,  that  is  no  reason  why 
the  plaintiffs  shall  be  permitted  to  recover 
double  satisfaction  or  to  maintain  a  cause  of 
action  which,  by  receipt  of  the  money  from 
the  insurance  company,  passed  out  of  them 
into  the  company.  For  reasons  based  upon 
the  distribution  of  remedial  powers  between 
two  jurisdictions,  the  cause  of  action  which 
Tested  in  the  insurer  was  formerly  prose- 
cuted in  the  name  of  the  insured.  Now,  when 
all  such  distinctions  are  abolished,  and  all 
rights  are  enforced  and  wrongs  redressed  in 
one  form  of  action  by  the  real  party  in  inter- 
est, the  insurer  alone  may  sue,  or,  to  cite  the 
language  of  the  Chief  Justice  in  Insurance  Oo. 
y.  Railroad,  supra:  '^Whether  the  Insured 
made  an  actual  assignment  or  not  Is  immate- 
rial, as  the  subrogation  was  complete  upon  the 
payment,  and  the  sole  right  of  recovery 
passed  to  the  company."  As  showing  the 
opinion  prevailing  in  the  profession,  we  note 
that  other  suits,  based  upon  payment  of  loss 
by  an  Insurance  company  for  properly  burned, 
are  brought  in  the  name  of  the  company. 
Insurance  Oo.  v.  Bailroad,  188  N.  C.  ^  60 
S.  B.  452. 

Being  of  the  opinion  that  the  plaintiffs,  not 
being  the  real  parties  in  Interest,  cannot  main- 
tain the  action,  we  do  not  deem  it  necessary 
to  discuss  the  exceptions  to  his  honor's  rul- 
ings pertaining  to  the  fourth  issue.  The 
Judgment  must  be  afDrmed. 

AflBrmed. 
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ALEXANDER  v.  RAILROAD  CO.  (Su- 
preme Court  of  North  Carolina.  Spring  Term, 
1905.)  Action  by  one  Alexander  against  the 
Railroad  Company.  Burwell  &  Cansler,  for  de- 
fendant 

PER  CURIAM.    Affirmed. 


BOST  ▼.  COOTTON  BflLLS.  (Supreme  Court 
of  North  Carolina.  February  Tenn.  1905.) 
Action  by  one  Boat  against  the  Cotton  Mills. 
Self  &  Whitener,  for  plaintiiE.  Fehnester  ft 
Cabell,  for  defendant 

PER  CURIAM.    Affirmed. 


BOURNE  ▼.  ATLANTIC  COAST  LINE 
R.  CO.  (Supreme  Court  of  North  Carolina. 
February  Term,  19060  Action  by  one  Bourne 
against  the  Atlantic  Cx>ast  Line  Railroad  Com- 
pany. Mr.  Gilliam,  for  plaintiff.  Mr.  Bridgen» 
for  defendant 

PER  CURIAM.  The  court  being  evenly  di- 
vided (CX)NNOR,  J.,  not  sitting),  the  Judgment 
la  affirmed. 


BRANCH  T.  MARYLAND  CASUALTY  CO. 

(Sapreme  CJourt  of  North  Carolina.    Febmary 
Term,    1905.)    Action   by   one   Branch  against 
the  Maryland  Casualty  Company.    Mr.  Harris, 
for  plaintiff.    Mr.  Womack,  for  defendant 
PER  CURIAM.    Affirmed. 


BRICKELL  T.  CAMP  MFG.  CO.  (two 
cases).  (Sapreme  Court  of  North  Carolina. 
February  Term,  1905.)  Action  by  one  Brickell 
against  the  Camp  Manufacturing  Ck>mpany. 
Daniel  &  Green  and  Mr.  Shepherd,  for  appellee. 
Dismissed  under  rule  17  (39  S.  E.  vi). 


BRIDGES  T.  SEABOARD  AIR  LINE  RY. 
CO.  (Supreme  (Jourt  of  North  Carolina.  Feb- 
ruary Term,  1905.)  Action  by  one  Bridges 
against  the  Seaboard  Air  Line  Railway  Com- 
pany. Morrow  &  McRorie,  for  appellant 
Shaw,  Raybnm  ft  Shepherd,  for  appellee. 

PERCURLAM.    Affirmed. 


BROOKS  MFG.  CO.  ▼.  CITY  OF  GREENS- 
BORO. (Supreme  CSoort  of  North  Carolina. 
February  Term,  1906.)  Action  by  the  Brooks 
Manufacturing  Company  against  the  city  of 
Greensboro.  Scott  ft  Barringer,  for  plaintiff. 
Scales,  Taylor  ft  Scales,  for  defendant 

PER  CURIAM.    Affirmed. 

HOKE,  J.,  diflsents. 


BROWN  T.  ATLANTIC  COAST  LINE  R. 
CO.  (Supreme  Court  of  North  Carolina. 
Spring  Term,  1905.)  Action  by  one  Brown 
against  the  Atlantic  Oast  Line  Railroad  0)m- 
pany.  Peebles  ft  Harris*  for  plaintiff.  Day  ft 
Bell,  for  defendant 

PER  CURIAM.    Affirmed. 


CASE  MFG.  CO.  t.  MOORE.  (Sapreme 
Court  of  North  Carolina.  February  Term, 
1905.)  Action  by  the  CSase  Manufacturing  Com- 
pany against  one  Moore.  Mr.  Bower»  for  plain- 
tiff.   &fr.  Wakefield,  for  defendant 

PER  CURIAM.    Affirmed. 


(3LARKE  ▼.  RANKIN.  (Supreme  Court  of 
North  Carolina.  Spring  Term.  1905.)  Action 
by  one  Clarke  against  one  Rankin.  Locke  Craig, 
for  plaintiff.    F.  A.  Sondley,  for  defendant 

PER  CURIAM.    Affirmed. 


CLBGG  T.  SOUTHERN  RY.  CO.  (Supreme 
Court  of  North  Carolina.  February  Term, 
1905.)  Action  by  one  Clegg  against  the  South- 
em  Railway  CJompany.  Armfield  ft  Turner, 
for  plaintiff.    Mr.  Caldwell,  for  defendant 

PER  CURIAM.    Affirmed. 


CLICK  ▼.  LOCOMOBILE  CO.  (Supreme 
Conn  of  North  Carolina.  February  Term, 
1905.)  Action  by  one  Click  against  the  Loco- 
mobile Ck>mpany.  Manly  &  Swink,  for  plaintiff. 
Dismissed  under  rule  17  (d9  S.  B.  Ti). 
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COBLE  V.  HUFFINBS.  (Supreme  Conrt 
of  North  Carolina.  Spring  Term,  1905.)  Ac- 
tion by  one  Coble  against  one  Haffines.  A.  M. 
Scales,  for  plaintiff.  A.  L.  Brooks,  for  defend- 
ant. 

PER  CURIAM.  Defendant's  appeal  dismiss- 
ed for  failure  to  file  brief. 


COOPER  T.  LUMBER  CO.  (Supreme  Court 
of  North  Carolina.  Spring  Term,  1905.)  Ac- 
tion by  one  Cooper  against  the  Lumber  Com- 
pany. Russell  &  Gore,  for  plaintiff.  B.  K. 
Bryan,  for  defendant 

PER  CURIAM.    Affirmed. 


COWAN  T.  ROBERTS.  (Supreme  Court  of 
North  Carolina.  Spring  Term,  1905.)  Action 
by  one  Cowan  against  one  Roberts.  J.  C.  Mar- 
tin, for  plaintiff.  W.  W.  Zachary,  for  defend- 
ant. 

PER  CURIAM.    Affirmed. 


CROWBLL  V.  INSURANCE  C50.  (Suprane 
Court  of  North  Carolina.  February  Term, 
1905.)  Action  by  one  Crowell  against  the 
Insurance  Company.  Mr.  Stewart,  for  plaintiff. 
Clarkson  &  Duls,  for  defendant 

PER  CURIAM.    Affirmed. 


CURTIS  T.  ASHEVILLE  ELECTRIC  CO. 

{Supreme  Court  of  North  Carolina.  February 
Term.  1905.)  Action  by  one  Curtis  against 
the  Asheville  Electric  Company.  Mr.  Merri- 
mon,  for  plaintiff.  Sondley  &  Martin,  for  de- 
fendant 
PER  CURIAM.    Affirmed. 


CURTIS  ▼.  SOUTHERN  RY.  CO.  (Su- 
preme Court  of  North  Carolina.  February 
Term,  1905.)  Action  by  one  Curtis  against  the 
Southern  Railway  Company.  Mr.  BVanklin,  for 
plaintiff.    Mr.  Moore,  for  defendant 

PER  CURIAM.    Affirmed. 


DOSS  V.  HUTSON.  (Supreme  Court  of 
North  Carolina.  February  Term,  1906.)  Ac- 
tion by  one  Doss  against  one  Hutson.  Mr. 
■Carter,  for  plaintiff.  Mr.  Holbombe,  for  defend- 
ant 

PER  CURIAM.    Affirmed. 


DREWRY  T.  HARRISON.  (Supreme  Court 
of  North  Carolina.  Spring  Term,  1905.)  Ac- 
tion by  one  Drewry  against  one  Harrison.  Day 
&  Bell,  for  plaintiff.  W.  E.  Daniel,  for  defend- 
ant. 

PER  CURIAM.    Affirmed. 


In    re   DREWRY'S    ENTRIES.     (Supreme 
•Court  of  North  Carolina.    Spring  Term,  1906.) 


In  the  matter  of  entries  of  one  Drewry.  J.  T. 
Perkins,  for  appellant  A.  C.  Ayery,  for  ap* 
pellee. 

PER  CURIAM.    Petition  to  rehear  dismisBed. 
See  40  &  B.  208;  48  S.  B.  643. 


BDLEY  y.  SOUTHERN  RY.  CO.  (Snprt 
Court  of  North  Carolina.  February  Term, 
1905.)  Action  by  one  Bdley  against  the  South- 
em  Railway  0>mpany.  Mr.  Bwbank,  for  plain- 
tiff.   Moore  &  Rollins,  for  defendant 

PBR  CURIAM.    Aifirmed. 


EDWARDS  ▼.  PIPER.  (Supreme  Court  of 
North  CJarolina.  February  Term,  1905.)  Ac- 
tion by  one  Edwards  against  one  Piper.  F.  A. 
Woodard,  for  plaintiff.  Connor  &  Connor,  for 
defendant 

PER  CURIAM.  The  court  being  eyenly  di- 
yided  (CONNOR,  J.,  not  sitting),  the  judgment 
is  affirmed. 


BZZELL  ▼.  ROBINSON.  (Supreme  Court 
of  North  Carolina.  Spring  Term,  1905.)  Ac- 
tion by  one  Ezzell  against  one  Robinson.  Adams 
&  Jerome,  for  plaintiff.  Redwine  &  Stack,  for 
defendant 

PER  CURIAM.    Affirmed. 


In  re  FOWLER.    (Supreme  Court  of  North 

Carolina.    Spring  Term,    1905.)    In   the   mat- 
ter of  one  Fowler.    U.  L.  Spence,  for  petitioner. 
Murchison  &  Johnson,  for  defendant 
PER  CURIAM.    Affirmed. 


FOX  y.  SOUTHERN  BELL  TELEPHONE 
CO.  (Supreme  Ck)urt  of  North  Carolina.  Feb- 
ruary Term,  1905.)  Action  by  one  Fox  against 
the  Southern  Bell  Telephone  0>mpany.  Mr. 
Raper,  for  plaintiff.  Mr.  Robbina,  for  d^end- 
ant 

PER  CURIAM.    Affirmed. 

HOKB.  J.,  dissents. 


GERALD    ▼.    RAILROAD    CO.    (Supr 
Court  of  North  (Carolina.    Spring  Term,  1905.) 
Action  by  one  Gerald  against  the  Railroad  Com- 

rny.    Rodman  &  Rodman,  for  plaintiff.     Small 
McLean,  for  defendant. 
PBR  CURIAM.    Affirmed. 


GINNINGS  y.  WILKESBORO  HOTEL  CO. 
(Supreme  Court  of  North  Carolina.  February 
Term,  1905.)  Action  bj  one  Ginnings  against 
Wilkesboro  Hotel  Ck>.  Mr.  Barber,  for  defend- 
ant   Dismissed  for  failure  to  file  brief. 


GREENVILLE  y.  FLEMING.  (Supreme 
Court  of  North  Carolina.  Spring  Term,  1905.) 
Action  by  one  Greenville  asalnst  one  Fleming* 
The  Attorney  General,  for  the  State» 

PER  CURIAM.    Dismissed. 
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GRIFFIN  T.  SEABOARD  AIR  MNB  RT. 

CO.  (Supreme  Court  of  North  Carolina. 
Spring  Term,  1905.)  Action  by  one  OriflSn 
against  the  Seaboard  Air  Line  Railway  Com- 
pany. Robinson  &  Caudle,  for  plaintiff.  J. 
D.  Shaw,  for  defendant. 

PER  CURIAM.    Affirmed. 

MONTGOMERY,  J.,  dissents. 


HALL  T.  STANTON  TANNING  CO.    (Sn- 

?reme    Court    of    North    Carolina.    February 
'erm,  1905.)     Action  by  one  Hall  against  the 
Stanton    Tanning    Company.    Mr.    Finley,   for 
nlaintiff.    Mr.  Barber,  for  defendant 
PER  CURIAM.    Affirmed. 


HILTON  T.  COTTON  MILLS.  (Supreme 
Court  of  North  Carolina.  February  Term, 
1905.)  Action  by  one  Hilton  against  the  Cot- 
ton Mills.  Self  &  Whitener,  for  plalntiit  Ap- 
peal dismissed  by  consent. 


HOSIERY   CO.   V.   RAILROAD   CO.     (Su- 

?reme  Court  of  North  Carolina.    Spring  Term, 
905.)    Action  by  the  Hosiery  Company  against 
the    Railroad    Company.    Battle    &    Mordecai, 
for  plaintiff.    Day  &   Bell,  for  defendant 
PER  CURIAM.    Affirmed. 


IDDINGS  T.  TELEGRAPH  CO.  (Supreme 
CJourt  of  North  Carolina.  Spring  Term,  1905.) 
Action  by  one  Iddings  against  the  Telegraph 
Company.  L.  C.  Caldwell,  for  plaintifC  Arm- 
field  &  Turner,  for  defendant 

PER  CURIAM.    Affirmed. 

CONNOR,  J.,  dissenting. 


JACKSON  T.  ATLANTIC  COAST  LINE 
R.  CO.  (Supreme  Court  of  North  Carolina. 
February  Term,  1905.)  Action  by  one  Jack- 
son against  the  Atlantic  Coast  Line  Railroad 
Company.  Mclntyre  &  Lawrence,  for  appellee. 
Dismissed  under  rule  17  (39  S.  SL  yO* 


KENNEDY  v.  SEABOARD  AIR  LINE  RY. 

CO.  (Supreme  Court  of  North  Carolina. 
Spring  Term,  1905.)  Action  by  one  Kennedy 
against  the  Seaboard  Air  Line  Railway  Com- 

gany.    Redwine   &  Stack,   for  plaintiff;    J.  D. 
haw,  for  defendant 
PER  CURIAM.    Affirmed. 


KERNER  T.  SOUTHERN  EXPRESS  CO. 
(Supreme  Court  of  North  Carolina.  February 
Term,  1905.)  Action  by  one  Kerner  against 
the  Southern  Express  Company,  Mr.  Patter- 
son, for  plaintiff.    Mr.  Watson,  for  defendant 

PER  CURIAM.    Affirmed. 


KING    V.    KERNER.    (Supreme    Court    of 
North  Carolina.    February  Term*  1905.)    Ac- 


tion by  one  King  against  one  Kerner.    Manly 
&  Bller,  for  plaintiff. 

PER    CURIAM.    Dismissed    under   rule    17 
(39  &  B.  Ti). 


LAMB  T.  YOUNG.  (Supreme  Court  of 
North  Carolina.  Spring  Term,  1905.)  Action 
by  one  Lamb  against  one  Toung.  Busbee  & 
Busbee,  for  plaintifL  J.  C.  Clifford,  for  defend- 
ant 

PER  CURIAM.  Defendant's  appeal  dis- 
missed for  failure  to  print  record. 


LASSITER   ▼.    NORFOLK    ft   0.    R.    CO. 

(Supreme  Court  of  North  Carolina.  February 
Term,  1905.)  Action  by  one  Lassiter  against 
the  Norfolk  &  Carolina  Railroad  Company. 
Mason,  Daniel,  Peebles  &  Harris,  for  plaintiff. 
Elliott,  Day,  Bell  &  Allen,  for  defendant  For 
former  opinion,  see  48  S.  E.  642. 
PER  CURIAM    Petition  to  rehear  dismisaed. 


LEACH  T.  WESTERN  UNION  TELE- 
GRAPH CO.  (Supreme  Court  of  North  Caro- 
lina. February  Term,  1905.)  Action  by  one 
Leach  against  the  Western  Union  Telegraph 
Company.  Dillard  &  Bell,  for  plaintiff.  Mr. 
Whitson  and  F.  H.  Busbee  &  Son,  tot  defend- 
ant 

PER  CURIAM.    Affirmed. 


LEMMOND  T.  McCain.  (Supreme  CJourt  oi 
North  Carolina.  Spring  Term,  1905.)  Action 
by  one  Lemmond  against  one  McCain.  Adams, 
Jerome  ft  Armfielo,  for  plaintiff.  Redwine  ft 
Stack,  for  defendant 

PER  CURIAM.    Affirmed. 


McBRAYBR  r.  WITHROW.  (Supreme 
Court  of  North  Carolina.  Spring  Term,  1905.) 
Action  by  one  McBrayer  against  one  Withrow. 
S.  Gallert,  for  plaintiff.  McBrayer  ft  Justice^ 
for  defendant 

PER  CURIAM.    Affirmed. 


McGINN  ▼.  BANKERS'  UNION.  (Snpnma 
Court  of  North  Carolina.  February  Term, 
1905.)  Action  by  one  McGinn  against  tne  Bank- 
ers' Union.  Mr.  Mangum,  for  plaintiff.  Mr. 
Mason,  for  defendant 

PER  CURIAM.    Afiu-med. 


McGIRT  T.  SOUTHERN  RY.  CO  (Su- 
preme Ck)urt  of  North  Carolina.  Spring  Term, 
1905.)  Action  by  one  McGirt  against  the  South- 
em  Railw^  Company.  R.  C.  Strudwick,  for 
plaintiff.    King  ft  Kimball,  for  defendant 

PER  CURIAM.    Affirmed. 


MeLEAN  r.  BULLARD.  (Supreme  Court  of 
North  Carolina.  Spring  Term,  1905.)  Action 
by  one  McLean  against  one  Bullard.  H.  H. 
McLendon,  for  plaintiff.  J.  A*  Lockhart^  for 
defendant 

PER  CURIAAL    Affirmtd. 
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MARSHALL  v.  CORBETT.  (  Supreme  Court 
of  North  Carolina.  February  Term,  1905.) 
Action  by  one  Marshall  against  one  Corbett. 
Mr.  Stevens,  for  plaintiff.  Dismissed  for  fail- 
ure to  print  record. 


MORROW  V.  RAILROAD  CO.  (Supreme 
Court  of  North  Carolina.  Spring  Term,  1905.) 
Action  by  one  Morrow  against  the  Railroad 
Company.  A.  G.  Mangum,  for  plaintilL  Q.  F. 
Bason,  for  defendant. 

PER   CURIAM.    Affirmed. 

DOUGLAS,  J.,  dissents. 


NORTON  V.    SOUTHERN  RY.   CO.    (Sn- 

?reme    Court    of    North    Carolina.    February 
'erm,   1905.)    Action  by  one  Norton  against 
the   Southern  Railway  Company.    Mr.  Avery, 
for  plaintiff.    Mr.  Ervin,  for  defendant. 
PER  CURIAM.    Affirmed. 


PEARSALL  T.  WOOTEN.  (Supreme  Court 
of  North  Carolina.  Spring  Term,  1905.)  Ac- 
tion by  one  Pearsall  against  one  Wooten.  Av- 
ery &  Ervin,  for  plaintiff.  Avery  &  Avery,  for 
defendant. 

PER  CURIAM.    Affirmed. 


PENLAND  V.  INGLE  (Supreme  Court  of 
North  Carolina.  February  Term,  1905.)  Ac- 
tion by  one  Penland  against  one  Ingles  David- 
son, Bourne  &  Parker,  for  plaintiC  Mr.  Car- 
ter, for  defendant 

PER  CURIAM.  Appeal  dismissed.  See  opin- 
ion In  defendant's  appeal.    60  S.  E.  850. 


PINCHBACJK  v.  BESSEMER  CITY  MIN. 
CO.  (Supreme  Court  of  North  Carolina.  Feb- 
ruary Term,  1905.)  Action  by  one  Pinchback 
against  the  Bessemer  City  Mining  Company, 
Osborne,  Marwell  &  Keerans,  for  plaintiff. 
Mason,  Burwell  &  Cansler,  for  defendant  Pe- 
tition dismissed.  ' 


PORTER  V.  ARMSTRONG.  (Supreme 
Ck>urt  of  North  Carolina.  Spring  Term,  1905.) 
Action  by  one  Porter  against  one  Armstrong. 
J.  D.  Bellamy,  for  plaintiff.  B.  K.  Bryan,  for 
defendant 

PER  CURIAM.  Petition  to  rehear  dis- 
missed. 

WALKER,  J.,  dissenting. 


RAYNOR  y.  LIDDELL  (30.  (Snpreme 
Court  of  North  Carolina.  Spring  Term,  1905.) 
Action  by  one  Raynor  against  the  Liddell  Com- 
pany. A.  B.  Justice,  for  plaintifC  C«  W.  Til- 
lett,  for  defendant 

PER  CURIAM.    Affirmed. 


RBBS  T.    CAROLINA    SPOKE   GO.    (Sn- 

?reme  Court  of  North  Carolina.    February  Term, 
905.)     Action  by  one  Rees  against  the  Caro- 
lina Spoke  Company.    Mr.  Strudwick,  for  plain- 
tiff.   Mr.  Stedman,  for  defendant 
PER    CURIAM.    Affirmed. 


RICHARDSON  v.  AMERICAN  LINSEED 

OIL  CO.  (Supreme  Court  of  North  Carolina. 
February  Term,  1905.)  Action  by  one  Richard- 
son against  the  American  Linseed  Oil  Company* 
Mr.  Rodman,  for  plaintiff.  Small  &  McLean, 
for  defendant 
PER  CURIAM.    Affirmed. 


ROBERTS  T.  ROBERTS.  (Supreme  Ck>nrt 
of  North  Carolina.  February  Term,  1905.) 
Action  by  one  Roberts  against  one  Roberta. 
Mr.  Bower,  for  plaintiff.  Mr.  Newland,  for  de- 
fendant. 

PER  CURIAM.    Affirmed, 


ROBERTSON  ▼.  THOMAS.  (Supreme 
Court  of  North  Carolina.  Spring  Term,  1905.) 
Action  'by  one  Robertson  against  one  Thomaa. 
Douglass  &  Simms,  for  plaintiff. 

PER  CURIAM.  Motion  to  docket  and  dis- 
miss defendant's  appeal  under  rule  17  (89  S.  H. 
▼i)  allowed. 


ROGERS     ▼.     WINTON     DISPENSARY. 

(Supreme  Ck>urt  of  North  Carolina.  February 
Term,  1905.)  Action  by  one  Rogers  against 
the  Winton  Dispensary.  Cowper  &  Whiboma* 
for  plaintiff.    Mr.  Shepherd,  for  defendant. 

PER  CURIAM.    Affirmed. 

HOKE,  J.,  did  not  sit 


SCHAFER  y.  OAK  HILL  HOTEL  (X>. 
(Supreme  Court  of  North  Carolina.  Febmarj 
Term.  1905.)  Action  by  one  Schafer  against 
the  Oak  Hill  Hotel  Company.  Shepherd  & 
Sparger  for  plaintiff.  Mr.  Carter,  for  defendant 
Append  dismissed,  aa  being  premature. 


SHITLB   ▼.    SOUTHERN   RY.    CO.    (Sn- 

?reme    Court    of    North    Carolina.     February 
*erm,  1905.)    Action  by  one  Shltie  against  the 
Southern  Railway  (company.    Mr.  MartiOt  for 
plaintiff.    Mr.  Moore,  for  defendant 
PER  CURIAM.    Afihrmed. 


SIGMON  ▼.  FOY  (Supreme  Coort  of  Nortb 
Carolina.  Spring  Term,  1905.)  Action  by  one 
Sigmon  against  one  Foy.  E.  B.  Cline,  for  plain- 
tiff.   T.  M.  Hufham,  for  defendant 

PER  CURIAM.    Affirmed. 


SOLES  ▼.  ATLANTIC  COAST  LINE  R. 
CJO.  (Supreme  Court  of  North  (}arolma. 
February  Term,  1905.)  Action  by  one  Sole* 
against  the  Atlantic  Coast  Line  Railroad  Oxn- 
nany.  Mr.  Lyon,  for  plaintiff.  Mr.  Davis,  for 
defendant 

PER  CURIAM.  The  court  being  evenlj 
divided  (BROWN,  J.,  not  sitting),  the  jodg- 
ment  is  affirmed. 


SOUTHERLAND  v.  SCHOOL  CX)MMIT- 
TEE.  (Supreme  0>urt  of  North  Carolina. 
February  Term,  1906.)  Action  by  one  South- 
erland  against  the  School  Committee.  Mr. 
Parker,  for  plaintiff.  Mr.  Grady,  for  defend* 
ant 

PER  CURIAM.   Afltensd. 


N.a) 
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STALLINGS   ▼.   TBIiEGRAPH   00.    (8a- 

?peme  Court  of  North  Carolina,  Spring  Term, 
905.)     Action   by   one   Stallines   agauiflt   the 
Telegraph  Company.    A.  O.  Oaylord,  for  plain* 
tiff.    H.  W.  Stubbs  and  F.  H.  Busbee  &  Son, 
for  defendant. 
PER    CURIAM.    Affirmed. 


STATE  y.  AliSOBROOKS.  (Supreme  Court 
of  North  Carolina.  February  Term,  1905.) 
Proceeding  by  the  state  against  one  Alaobrooko. 
The  Attorney  General,  for  the  State.  Red- 
wine  &  Stack,  for  defendant. 

PER  CURIAM.    No  error. 


STATE  ▼.  BILLINGS.  (Supreme  Court  of 
North  Carolina.  Spring  Term,  1905.)  Pro- 
ceeding by  the  state  against  one  Billincs.  The 
Attorney  General,  for  the  State.  Adams  & 
Maness,  for  defendant 

PER  CURIAM.    No  error. 


STATE  ▼.  COOK.  (Supreme  Court  of  North 
Carolina.  February  Term,  1905. )  Proceeding 
^  the  state  against  one  ()ook.  The  Attorney 
General,  for  the  State.  Lusk  &  Jones,  for 
defendant. 

PER  CURIAM.    No  error. 


STATE  V.  DILLINGHAM.  (Supreme  Court 
of  North  Carolina.  Spring  Term,  1905.)  Pro- 
ceeding by  the  state  against  one  Dillingham. 
The  Attorney  General,  for  the  State.  Locke 
Craig,  for  defendant. 

PER  CURIAM.      Affirmed. 


STATE  T.  DARGAN.  (Supreme  Court  of 
North  Carolina.  February  Term,  1905.)  Pro- 
ceeding by  the  state  against  one  Dargan.  The 
Attorney  General,  for  the  State.  Williams  & 
Lemmond,  for  defendant. 

PER  CURIAM    No  error. 


STATE  V.  BDMUNDSON.  (Supreme  Court 
of  North  Carolina.  February  Term.  1905.) 
Proceeding  by  the  state  against  one  Edmund- 
son.  The  Attorney  General,  for  the  State. 
Mr.  Rouse,  for  defendant. 

PER  CURIAM.    No  error. 


STATE  V.  GENTRY.  (Supreme  Court  of 
North  Carolina.  Spring  Term,  1905.)  Pro- 
ceeding by  the  state  against  one  Gentry.  The 
Attorney  General,  for  the  State.  Ben  Posey, 
for  defendant. 

P^R  CURIAM.    No  error. 


STATE  V.  HOCKADAY.  (Supreme  Court 
of  North  Carolina.  February  Term,  1005.) 
Proceeding  by  the  state  against  one  Hockaday. 
The  Attorney  General,  for  the  State.  Dismiss- 
ed for  failure  to  obtain  proper  order  to  app^ 
in  forma  pauperis. 


STATE  V.  JONES.  (Supreme  Court  of 
North  Carolina.  February  Term,  1905.)  Pro- 
ceeding by  the  state  against  one  Jones.  The 
Attorney  General,  for  the  State.  Caudle  & 
Bennett,  for  defendant. 

PER  CURIAM.    No  error. 


STATE  ▼.  USE.  (Supreme  Court  of  North 
Carolina.  February  Term.  1905.)  Proceeding 
by  the  state  against  one  Lee.  The  Attorney 
General,  for  the  State.  Mr.  Staples,  for  de- 
fendant 

PER  CURIAM.    No  error. 


STATE  V.  LITTLE.  (Supreme  Court  of 
North  Carolina.  February  Tenn,  1905.)  Pro- 
ceeding by  the  state  against  one  Little.  The 
Attorney  General,  for  the  State.  Mr.  McLen- 
don,  for  defendant 

PER  CURIAM.    No  error. 


STATE  r.  LYTLE.  (Supreme  court  of 
North  CJarollna,  February  Term,  1905.)  Pro- 
ceeding by  the  state  against  Sarah  J.  Lytle. 
The  Attorney  General,  for  the  State;^  Mr. 
Carter,  for  defendant 

PER  CURIAM.    No  error. 


STATE  ▼.  McLEAN.  (Supreme  Court  of 
North  Carolina.  Spring  Term,  1905.)  Pro- 
ceeding by  the  state  against  one  McLean.  The 
Attorney  General,  for  the  State.  EL  B.  Nor- 
ris,  for  defendant 

PER  CURIAM.    No  error. 


STATE  V.  McNEILL.  (Supreme  Court  of 
North  Carolina.  February  Term,  1905.)  Pro- 
ceeding by  the  state  against  one  McNeill.  The 
Attorney  General,  for  the  State.  Appeal  dis- 
missed under  Rule  17  (88  S.  B.  ▼!). 


STATE  T.  MEACHUM  (Supreme  Court  of 
North  Carolina.  February  Term,  1905.)  Pro- 
ceeding by  the  state  against  one  Meachum. 
The  Attorney  General,  for  the  State.  Mr.  Mc- 
Lendon,  for  defendant. 

PER  CURIAM.  The  ruling  below  is  sus- 
tained, on  authority  of  Carr  v.  Commissioners, 
136  N.  C.  125,  48  S.  E.  597,  and  State  v.  Shep- 
pard   (at  this  term)   60  S.  E.  231. 


STATE  V.  MEACHUM.  (Supreme  Court  of 
North  Carolina.  February  Term,  1905.)  Pro- 
ceeding by  the  state  against  one  Meachum. 
The  Attorney  General,  for  the  State.  Mr. 
Coze,  for  defendant. 

PER  CURIAM.    No  error. 


STATE  ▼.  MILLER.  (Supreme  Court  of 
North  Carolina.  Oct  24,  1905.)  Appeal  from 
Superior  Court  Union  County;  Neal,  Judge. 
James  Miller  was  convicted  of  crime,  and  ne 
appeals.  Reversed.  Williams  &  Lemmond.  for 
appellant    The  Attorney  General,  for  the  State. 

PER  CURIAM.  Upon  examination  of  the 
record,  we  find  no  sufficient  evidence  against 
the  defendant,  James  Miller,  and  we  therefore 
award  a  new  trial.    New  triaL 


STATE  V.  MORRIS.  (Supreme  Court  of 
North  Carolina.  Spring  Term,  1905.)  Pro- 
ceeding by  the  state  a^inst  one  Morris.  The 
Attorney  General,  for  the  State. 

PER  CURIAM.    No  error. 


1038 


61  SOUTHBASTBBN  BEPOBTBB. 


(N.a 


STATE    T.    BEABOABD    AIB    ONE   BY. 

(Supreme  Court  of  North  Carolina.  February 
Term,  1905.)  Proceeding  by  the  state  against 
the  Seaboard  Air  Line  Bail  way.  The  Attorney 
General,  for  the  State.  Day  ft  Bell,  for  de- 
fendant. 
FEB  CUBIAM.    Affirmed. 


STATE  V.  SHADE.  (Supreme  CJourt  of 
North  Carolina.  February  Term,  1905.)  Pro- 
ceeding by  the  state  against  one  Shade.  The 
Attorney  General,  for  the  State.  Avery  & 
Ervin,  for  defendant 

PEB  CUBIAM.    No  error. 


STATE  V.  SMITH.  (Supreme  CJourt  of 
North  Carolina.  Spring  Term,  1905.)  Pro- 
ceeding by  the  state  against  one  Smitn.  The 
Attorney  General,  for  the  State.  H.  H.  Mc- 
Lendon,  for  defendant 

PEB  CUBIAM.    No  error. 


STATE  V.  SOUTHEBLAND.  (Supreme 
Court  of  North  Carolina.  Spring  Term,  1905.) 
Proceeding  by  the  state  against  one  Souther- 
land.    The   Attorney    General,    for   the    State. 

PEB  CUBIAM.  No  error,  on  authority  of 
State  ▼.  Pigford,  117  N.  C.  748,  23  S.  B.  182. 


STATE  V.  SPIVET.  (Supreme  Court  of 
North  Carolina.  February  Term,  1905.)  Pro- 
ceeding by  the  state  against  one  Spivey.  The 
Attorney  General,  for  the  State.  Mr.  Hopgood, 
for  defendant. 

PEB  CUBIAM.    No  error. 


STATE  y.  SPBUILL.  (Supreme  Court  of 
North  Carolina.  Spring  Term,  1905.)  Pro- 
ceeding by  the  state  against  one  SpruilL  The 
Attorney  General,  for  the  State. 

PEB  CUBIAM.    No  error. 


STATE  V.  STUBDIVANT.  (Supreme  Court 
of  North  Carolina.  February  Term,  1905.) 
Proceeding  by  the  state  against  one  Sturdivant 
The  Attorney  General,  for  the  State.  Mr.  Mc- 
Lendon,  for  defendant. 

PEB  CUBIAM.    No  error. 


SUTTON  y.  BDWABDS.  (Supreme  Court 
of  North  Carolina.  February  Term,  1905.) 
Action  by  one  Sutton  against  one  Edwards. 
Mr.  Morrill,  for  plaintiff.  Mr.  Lindsay,  for 
defendant 

PEB  CUBIAM.    Affirmed. 


TAYLOB  V.  McKINNON.  t  Supreme  Court 
of  North  Carolina.  February  Term,  1905.) 
Action  by  one  Taylor  against  one  McKinnon. 
Mr.  Meares,  for  plaintiff.  Mr.  McLean,  for  de- 
fendant   Dismissed  for  failure  to  file  brief. 


THOMAS  V.  MacKNIGHT.  (Supreme  Court 
of  North  Carolina.  Spring  Term,  1905J  Ac- 
tion by  one  Thomas  against  one  MacKnight. 
Murchlson  &  Johnson,  for  plaintifE.  EL  F* 
Seawell,  for  defendant 

PBB   CUBIAM.      Affirmed. 


THOMASON  T.  SEABOABD  AIB  LINB 
BY.  (Supreme  Court  of  North  Carolina.  Feb- 
ruary Term,  1905.)  Action  by  one  Thomason 
against  the  Seaboard  Air  Line  Bailway.  Mr. 
Pittman,  for  plaintiff.  Mr.  Bridgers,  for  de- 
fendant 

PEB  CUBIAM.  Affirmed,  and  defendant  al- 
low^ to  answer  over. 


THOMPSON  V.  WESTEBN  UNION  TEIi- 
EGBAPH  COMPANY.  MATTHEWS  y. 
SAME.  (Supreme  Court  of  North  Carolina. 
February  Term,  1905.)  Actions  by  one  Thomp- 
son and  one  Matthews  against  the  Western 
Union  Telegraph  Ck>mpany.  Appeals  dismissed 
by  oonsoit  of  appellant 


TBIPP  V.  NOBLES.  (Supreme  Court  of 
North  Carolina.  February  Term,  1905.)  Ac- 
tion by  one  Tripp  against  one  Nobles.  Mr. 
Jarvis,  for  plaintiff.  Mr.  Skinner,  for  de- 
fendant 

PEB  CUBIAM.  Petition  to  rehear  dismissed. 
See  48  S.  E.  675. 

WALKEB,  J.,  dissents. 


TUBNEB  V.  ANDBEWS.  (Supreme  Court 
of  North  CJarollna.  Spring  Term,  1905.)  Ac- 
tion by  one  Turner  against  one  Andrews.  C 
D.  Turner,  for  plaintiff.  J.  W.  Graham,  for 
defendant    Dismissed  for  failure  to  file  brieL 


WESTFELDT  v.  ADAMS.  (Supreme  Court 
of  North  Carolina.  February  Term,  1905.) 
Action  by  one  Westfeldt  against  one  Adams. 
Sondley  &  Martin,  for  petitioner.  Shepherd, 
Mooje,  Hooker  &  Merrimon,  opposed. 

PEB  CUBIAM.  The  court  being  evenly 
divided  (HOKE,  J.,  not  sitting),  the  petiUoD 
to  rehear  is  dismissed.    See  47  S.  B.  810. 


WHITFIELD  V.  GOODSON.  (Supreme 
0>urt  of  North  Carolina.  Spring  Term.  1905.) 
Action  by  one  Whitfield  against  one  Goodson. 
Stevens,  for  plaintiff.  Bountree  &  Carr,  for 
defendant 

PEB  CUBIAM.  Defendant's  appeal  dismte- 
ed  for  failure  to  prosecute. 


WILLIAMS  T.  DILLON.  (Supreme  (}oiirt 
of  North  Carolina.  Spring  Term,  1905.)  Ac- 
tion by  one  Williams  against  one  Dillon.  Bed- 
wine  &  Stack,  for  Bogers'  Heirs.  BU  W.  Lem- 
mond,  for  Belk*s  Heirs. 

PBB  CUBIAM.    Affirmed  on  both  appeals. 


WILLIAMS  ▼.  INTBBSTATB  TELE- 
PHONE CO.  (Supreme  Court  of  North  Caro- 
lina. February  Term,  1905.)  Action  by  one 
Williams  against  the  Interstate  Telephone 
Company.  Mr.  Bussell.  for  plaintiff.  Bonn- 
tree  &  CtLvr,  for  defendant  Dismissed,  under 
rule  15  (39  8.  B.  vi),  for  failure  to  prosecute 
•appeal. 


WILSON  V.  BBYSON.  (Supreme  Court  of 
North  Carolina.  February  Term.  1905.)  Ac- 
tion by  one  Wilson  against  one  Bryson.  Shep- 
herd. Azley  &  Moore,  for  plaintiff.  Mr.  Bay, 
for  defendant 

PEB  CUBIAM.    Affirmed. 


N.a) 
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WINDER  V.  RAILROAD  CO.  (Supreme 
Court  of  North  Carolina.  Spring  Term.  1905.) 
Action  by  one  Winder  against  the  Railroad 
Company.  B.  F.  Aydlett,  for  plaintifC  Pmden 
ft  Pruden,  for  defendant. 

PER  CURIAM.    AflBraied. 


WOOLARD  V.  McGOWAN.  (Supreme  Court 
of  North  Carolina.  February  Term,  1905.) 
Action  by  one  Woolard  against  one  McGowan. 
Mr.  Sugg,  for  plaintiff.  Mr.  Skinner,  for  de- 
fendant. 

PER  (CURIAM.    Affirmed. 


WORSLBT  ▼.  CREECH.  (Supreme  Court 
of  North  Carolina.  Spring  Term,  1905.)  Ac- 
tion by  one  Worsley  agamst  one  Creech.  W. 
O.  Howard,  for  plaintiff.  Q.  M.  T.  Fountain, 
for  defendant. 

PER  CURIAM.    Affirmed* 


WORTH  T.  BAG  AN.  (Supreme  C5ourt  of 
North  Carolina.  February  Term,  1905.)  Ac- 
tion by  one  Worth  against  one  Eagan.  Scott, 
Bynum  &  Barringer,  for  plaintiff.  Stedman  & 
Morehead,  for  defendant 

PER  CURIAM.    Affirmed. 


End  of  Cases  in  Vol.  61. 


